IN THE UNITED STATESDISTRICTICOURT
FOR THE EASTERN DISTRICT G- NEW YORK

UNITED STATES OF AMERICA, w 0'? %%6 7I
= e

Plaintiff, FEUERS J

V. Civil Action NO.MANN. MJ
FiL =D
CiITY oFNEW YORK, s L oL FICE
ol LIETHRIC T CLILBRT EDN
Defendant. * HAY 272007

BRODKLYM OFFIC
COMPLAINT

Plaintiff United States of America alleges, on information and belief, asfollows:

1. This action i s brought on behalf of the United Statesto enforce the provisionsof
Title VII of the Civil RightsAct of 1964, 42 U.S.C. § 2000e, et seq., a amended (" Title VII™).
Asismorefully set forth below, the United States allegesthat defendant City of New Y ork's use
of two written examinations on apass/fail basis, aswell asitsrank-order processing of
applicants, in the screening and selection of applicantsfor appointment to the rank of entry-level
firefighter, has resulted in disparateimpact upon black and Hispanic applicants, is not "job
related for the positionin question and consistent with businessnecessity"” and does not
otherwisemeet therequirements of Title VIL

2. ThisCourt hasjurisdictionof this action under 42 U.S.C. § 200{ke-5(f), 42 U.SC.
§ 2000e-6(b), 28 U.S.C. § 1343(a)(3), and 28 U.S.C. § 1345.

3. Defendant City of New Y ork is amunicipal government and a political
subdivisioncreated pursuant to the laws of the State of New Y ork.

4. Defendant City of New Y ork is a person within the meaning of 42 U.S.C.




§ 2000e(a) and an employer within themeaning of 42 U.S.C. § 2000e(b).

5. Defendant City of New Y ork maintains afire department, the New Y ork Fire
Department a/'k/a the Fire Department of the City of New York ("FDNY"), and employs
firefighterswho, amorig other things, areresponsiblefor protectingindividualsand property in
the City of New Y ork.

6. TheFDY, the largest fire department in the United States, employs
approximately 11,000 uniformedfirefightersin all ranks, of whom approximately 3.0% are black
and 4.4% are Hispanic.

7. Defendant City of New Y ork isresponsiblefor establishing the terms, conditions
and other practiceswhich bear upon the selection and employment of FDNY firefighters.

8. Defendant City of New York has maintained and continuesto maintain an open
competitive examination process by which applicantsfor appointmentto the rank of entry-level
firefighter in the FDNY are screened and selected.

EXAM NOS. 7029 AND 2043

9. Since 1999, defendant City of New Y ork has used two open competitive
examination processesin the screening and selection of applicantsfor appointment to the rank of
entry-level firefighterinthe FDNY. Each of these open competitive examination processes has
involvedthe administrationof awritten examinationaswell as aphysica performancetest
(“PPT").

10. The first of these open competitive examination processes, Exam No. 7029,
involved the administration of awritten examination (hereinafter 'Exam No. 7029") by

defendant City of New York in February 1999; and defendant City of New Y ork used the
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eligibility list that was generated therefrom from February 2001 until December 2004. The
second of these open competitive examination processes, Exam No. 2043, involved the
administrationof awritten examination (hereinafter “Exam No. 2043") by defendant City of
New York in December 2002; and defendant City of New Y ork has used the eigibility list that
was generated therefrom since May 2004.

11.  InJanuary 2007, defendant City of New York administered anew entry-level
firefighter written examination(“Exam No. 6019"). However, defendant City of New Y ork
continuesto appoint entry-level firefightersfrom the eligibility list that was generated from
ExamNo. 2043, and defendant City of New Y ork has advised the United Statesthat defendant
City of New York intendsto use that list in the appointment of entry-level firefightersuntil May
2008,

12.  Defendant City of New Y ork used both Exam No. 7029 and Exam No. 2043 on a
“pass/fail basis."" Assuch, only those applicantswho passed the written examination were
gigibleto take a physica performancetest ("PPT").

13.  Defendant City of New Y ork adso used both Exam No. 7029 and Exam No. 2043
as part of its"'rank-order processing of applicants. As such, applicants who passed both the
written examination and the PPT were placed on an dligibility list in descending rank order of
their combined written examination and PPT scores (**combined score'), plusbonus points. As
the FDNY has needed to appoint additional entry-level firefighters, defendant City of New Y ork
has processed applicants from the digibility list in descending rank order. As part of that
processing, defendant City of New Y ork has verified that applicants meet defendant City of New

Y ork's other qualificationsfor appointment.



Exam No. 7029

14.  Defendant City of New Y ork appointed approximately3,207 entry-level
firefightersfrom the eligibilitylist that resulted from Exam No. 7029, of whom 99 (or 3.1%)
were black and 269 (or 8.4%) were Hispanic.

15.  Defendant City of New Y ork set the passing score for Exam No. 7029 at
84.705. The passrate of whiteson that examination was 89.9%, whilethe passrates of blacks
and Hispanics on that examination were only 61.2% and 77.0%, respectively. The differencesin
pass rates between whitesand blacks, aswell as between whites and Hispanics, are statistically
significant.

'16.  Further, among those applicantswho passed Exam No. 7029, themean score
of whites on that examination was higher than the mean examination scoreof either blacksor
Hispanics. These differencesin mean scores are statistically significant. Thus, while 57.9% of
all white examination passers scored at or above 95.0, only 31.5% of all black passersand 39.0%
of all Hispanic passers scored at or above 95.0. So also, while 85.9% of all white examination
passersscored a or above 90.0, only 64.5% of all black examination passersand 73.9% of all
Hispanic examination passers scored a or above 90.0.

17.  Among those applicantswho passed both Exam No. 7029 and the PPT and were

ranked on the eligibility list, the mean written examination score of whiteswashigher than the
mean examination score of either blacks or Hispanics. These differencesin mean examination
scoresare statistically significant. Thus, blacks and Hispanicswere under-represented among the
higher-scoring applicants on the digibility list, and over-representedamong the lower-scoring

applicants. For example, only 7.3% of black applicantsonthe eligibilitylist obtained written
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examination scoresin the top 20% of all applicants on thedligibility list, 66.0% of black
applicantson thelist scored in the bottom 40%, and 42.3% of black applicantson thelist scored
in the bottom 20%. Similarly, only 10.9% of Hispanic applicantson the eligibility list obtained
written examinationscores in the top 20% of all applicantson the eligibility list, 55.7% of
Hispanicson thelist scored in the bottom 40%, and 34.7% of Hispanicson thelist scoredin the
bottom 20%.

18.  Thesedifferencesare reflected in the combined scores of whites, blacks and
Hispanics who passed Exam No. 7029. The mean combined score of whiteswho passed Exam
No. 7029 and the PPT was higher than the mean combined score of either blacks or Hispanics.
Thesedifferencesin mean combined scores are statistically significant. Thus, for example, only
8.4% of blacks on the dligibility list had a combined scorein the top 20% of all applicantson the
eligibility list, while 61.7% of blacks on thelist had acombined score in the bottom 40%, and
34.2% of blacks on th list had combined scoresin thebottom 20%. Similarly, only 10.9% of
Hispanic applicantscm the eligibility list had combined scoresin the top 20% of all applicantson
thelist, while52.6% of Hispanicson thelist had combined scoresin the bottom 40%, and 30.0%
of Hispanic applicantson thelist had combined scoresin the bottom 20%.

Exam No. 2043

19.  Asof :February 2,2007, defendant City of New Y ork had appointed
approximately 1,549 entry-level firefightersfrom theeligibility list that resulted from Exam No.
2043, of whom 51 (or 3.3%) wereblack and 136 (or 8.8%) were Hispanic.

20. Defendant City of New Y ork set the passing score for Exam No. 2043 at

70.000. Thepassrate of whites on that examination was 97.2%, while the pass rates of blacks
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and Hispanics were only 85.6% and 92.8%, respectively. Thesedifferencesin pass rates between
whites and blacks, aswell as between whites and Hispanics, are statistically significant.

21.  Further, among those applicantswho passed Exam No. 2043, the mean score of
whites on the examination was higher than the mean examination score of either blacksor
Hispanics. These differencesin mean examination scores are statistically significant. Thus, for
example, while 35.2% of al white examination passers scored at or above 95.0, only 12.2% of
all black passersand 21.0% of dl Hispanic passersscored a or above 95.0. So aso, while
67.3% of al white examination passers scored at or above 90.0, only 35.0% of al black passers
and 51.1% of all Hispanic passers scored at or above 90.0.

22.  Among those applicantswho passed both Exam No. 2043 and the PPT and were

ranked on the igibility list, the mean written examination score of whiteswas higher than the
mean written examination score of either blacks or Hispanics. Thesedifferencesin meanwritten
examination scores are statistically significant. Thus, blacks and Hispanics are under-represented
among the higher-scoring applicantson the eligibility list, and over-represented among the lower-
scoring applicants. For example, only 6.8% of black applicantson the eligibilitylist obtained
written examination scoresin thetop 20% of all applicantson the eigibility list, while 66.9% of
black applicants on the list scored in the bottom 40%, and 45.9% of black applicantson thelist
scored in the bottom 20%. Similarly, only 11.4% of Hispanic applicantson the digibility list
obtained written examination scoresin thetop 20% of al applicantson the list, while56.6% of
Hispanicson the list scored in the bottom 40% of al applicantson thelist, and 31.8% of
Hispanicson the Lig scored in the bottom 20%.

23. Thesedifferences are reflected in the combined scores of whites, blacks and



Hispanicswho wereranked on the eligibility list resultingfrom Exam No. 2043. Themean
combined score of whites who passed Exam No. 2043 and the PPT was higher than the mean
combined score of either blacks or Hispanics. These differences in mean combined scores are
statistically significant. Thus, for example, only 6.0% of blackson the dligibility list havea
combined scorein thetop 20% of all applicantson theeligibility list, while 67.5% of blackson
thelist have combined scoresin the bottom 40%, and 42.9% of blacks on the list have combined
scoresin the bottom 20%. Similarly, 10.1% of Hispanic applicantsonthe eligibility list have
combined scoresin the top 20% of all applicants on thelist, while 52.6% of Hispanicson the list
have combined scoresin the bottom 40%, and 29.5% of Hispanic applicantson thelist have
combined scoresin the bottom 20%.
Defendant City of New Y ork's Unlawful Use of Exam Nos. 7029 and 2043

24.  Defendant City of New York’s use of Exam No. 7029 as a pass/fail screening
devicewith acutoff score of 84.705 has resulted in disparateimpact upon black and Hispanic
applicantsfor appointment to therank of entry-level firefighterin the FDNY/, isnot job related
for the position in question and consistent with business necessity and does not otherwisemeet
therequirementsof Section 703(k) of Title VII, 42U.S.C. § 2000e-2(k).

25.  Defendant City of New Y ork's rank-order processing of applicantswho passed
Exam No. 7029 and the PPT has resulted in disparateimpact upon black and Hispanic applicants
for gppointment to the rank of entry-level firefighter in the FDNY/, is not job related for the
position in question and consistent with business necessity and does not otherwise meet the
requirementsof Section 703(k) of Title VI, 42 U.S.C. § 2000e-2(k).

26.  Defendant City of New Y ork's use of ExamNo. 2043 as apass/fail screening



devicewith acutoff score of 70.000 has resulted in disparateimpact upon black and Hispanic
applicantsfor appointmentto the rank of entry-leve firefighter in the FDNY, is not job related
for the position in question and consistent with business necessity and doesnot otherwisemeset
the requirementsof Section 703(k) of Title VII, 42 U.S.C. § 2000e-2(k).

27.  Defendant City of New Y ork's rank-order processing of applicants who passed
Exam No. 2043 and the PPT has resulted in disparateimpact upon black and Hispanic applicants
for appointment to the rank of entry-level firefighter in the FDNY, isnot job related for the
positionin question and consistent with business necessity and does not otherwise meet the

requirementsof Section 703(k) of Title VII, 42 U.S.C. § 2000e-2(k).

THE UNITED STATES PATTERN OR PRACTICE
CLAIM PURSUANTTO§ 707 OF TITLE VII

28.  Plaintiff United StatesreallegesParagraphs1 through 27, supra, asif fully set
forth herein.

29.  Defendant City of New York has pursued and continues to pursue policies and
pmaiicc—s that discriminateagaingt blacks and Hispanicsand that deprive or tend to deprive
blacks and Hispanicsof employment opportunitiesbecause of their race and/or national origin, in
violation of Section 707 of TitleVII, 42 U.S.C. § 2000e-6. Defendant City of New Y ork has
implemented these policiesand practices, among other ways, by:

a failing or refusing to appoint, through its open competitive examination

process, blacks and Hispanicsto therank of entry-level firefighter on the samebasis as

whites;

b. using, in the screening and sel ection of applicantsfor appointmentto therank

of entry-level firefighter through its open competitiveexamination process, written
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examinationsas pass/fail screeningdevices, where such use of the written examinations

resultsin disparate'impact upon blacksand Hispanics, isnot job related for the positionin

guestion and consistent with business necessity and does not otherwise meet the

requirementsof Section 703(k) of TitleVII, 42 U.SC. § 2000e-2(k);

C. rank-order processing of applicants, in the screening and selection of applicants

for gppointment to the rank of entry-leve firefighter through its open competitive

examinationprocess, which resultsin disparateimpact upon blacks and Hispanics, is not

job related for the position in question and consistent with business necessity and does

not otherwise meet the requirementsof Section 703(k) of Title VIL, 42 U.S.C. § 2000e-

2ik);

d. failing or refusing to take appropriateaction to correct the present effectsof its

discriminatory policies and practices; and

e failing or refusing to **make whole” thoseblack and Hispanic applicants for

appointment to the rank of entry-level firefighter who have been harmed by its unlawful

use of itswritten examination.

30. Inaccordancewith Section 707 of TitleVI, 42 U.S.C. § 2000e-6, the United
States, through the Department of Justice, has conducted an investigation of the policiesand
practicesof defendant City of New Y ork with respect to its screening and sel ection of applicants
for appointment to the rank of entry-level firefighter as such practicesaffect blacks and
Hispanics, has notified defendant City of New Y ork of that investigation and of the United
States' determinationthat the policies and practices described in Paragraphs 9 through 27, supra,

are unlawful and has-unsuccessfully attempted to resolve this matter through negotiation.



3l Thepoliciesand practicesof defendant City of New Y ork describedin
paragraphs9 through 27, supra, constitutea pattern or practiceof resistanceto thefill enjoyment
by blacksand Hispanicsaof their right to equal employment opportunitieswithout discrimination
based upon race and/or national origin, in violation of Section 707 of TitleVII, 42 U.S.C.
£ 2000e-6. Thispattern or practiceis of such anature and isintended to deny thefull exerciseof
therightssecured by Title VII. Unlessrestrained by order of this Court, defendant City of New
Y ork will continueto pursue policiesand practicesthat are the same as or similar to those

alleged in this Complaint.
THE UNITED STATES CLAW PURSUANT TO § 706 OF TITLE VI

32.  Plaintiff reallegesParagraphs i through 27, supra, asif fully set forth herein.

33.  InAugust 2002, the Vulcan Society, Inc. ("the Vulcans™), an organization that
representsincumbent black FDNY firefighters, filed a charge with the Equa Employment
Opportunity Commission ("EEOC"), aleging that defendant City of New Y ork's recruitment and
selection proceduresfor therank of entry-level firefighter inthe FDNY , including defendant City
of New York's useof Exam No. 7029, unlawfully discriminate againgt blacks on the basi s of
their racein violation of Title VIL

34. In accordancewith Section 706 of Title VIL, 42 U.S.C. § 2000e-5, the EEOC
investigated the Vulcans’ charge, found reasonable causeto believethat defendant City of New
York’s useof Exam No. 7029 discriminates against blackson the basis of racein violation of
Title VII, notified defendant City of New Y ork of its determination, attempted unsuccessfully to
achieve a voluntary resolution through conciliation, and subsequently referred the Vulcans®

chargeto theDepartment of Justice.
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35.  InMarch 2005, Candido Nunez, Roger Gregg and MarcusHaywood, threeblacks
who took Exam No. 2043, filed charges with the EEOC, alleging, inter alia, that defendant City
of New Y ork's policiesand practiceswith respect to the appointment of entry-level firefighters,
includingdefendant City of New York’s use of Exam No. 2043, discriminateagainst blackson
the basis of race and/or color in violation of Title VII.

36.  Inaccordancewith Section 706 of Title VII, 42 U.S.C. § 2000e-5, the EEOC
investigated the Nunez, Gregg and Haywood charges of discrimination, found reasonable cause
to believe that defendant City of New Y ork's use of Exam No. 2043 discriminates against blacks
on the basisof raceinviolation of Title VII, notified defendant City of New Y ork of its
determination, attempted unsuccessfully to achieve a voluntary resol ution through conciliation,
and subsequently referred these chargesto the Department of Justice.

37. Thepoliciesand practices described in Paragraphs 9 to 27, supra, discriminated
againgt those blacks represented by the Vulcans, against charging parties Nunez, Gregg and
Haywood and against all other similarly-situatedblack applicantswhom defendant City of New
York'failed or refused to appoint to therank of entry-level firefighter in the FDNY, in violation
of Section 703(k) of Title VI, 42 U.S.C. § 2000e-2(k).

38. All conditions precedent to thefiling of suit have been performed or have occurred.

WHEREFORE, plaintiff United States praysfor an order enjoining defendant City of
New York, its officers;, agents, employees, successors and al personsin active concert or
participation with them, from engagingin discriminatory employment practices against blacks on
the basis of race and against Hispanicson thebasis of national origin, and specifically from:

a failing or re;fusing to appoint, throughits open competitive examination
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process, blacks and Hispanicsto the rank of entry-level firefighter on the same basisas
whites;

b. using, in thescreening and sel ection of applicantsfor appointmentto the rank

of entry-leve firefighter through its open competitive examination process, written
examinationsas pass/fail screening devices, where such use of thewritten examinations
resultsin disparateimpact upon blacksand Hispanics, is not job related for the positionin
guestion and consistent with businessnecessity and does not otherwisemeet the
requirements of Section 703(k) of Title VII, 42 U.SC. § 2000e-2(k);

c. rank-order processing of applicants, in the screening and selection of applicants
for appointment to the rank of entry-leve firefighter through its open competitive
examination process, based on the applicants' combined written examination and PPT
scores, plus bonus points, where such use of applicants combined scores resultsin
disparateimpact upon blacks and Hispanics, isnot job related for the positionin question
and consistentwith businessnecessity and does not}otherwi se meet the requirements of
Section T03(k) of Title VI, 42 U.S.C. § 2000e-2(k);

d. faillingor refusing to take appropriate action to correct the present effectsof its
discriminatory policiesand practices; and

e failing or refusingto "*make whol€" those black and Hispanic applicantsfor
appointment to the rank of entry-levd firefighter who have been harmed by its unlawful
use of its written examinations.

Plaintiff United States praysfor such additional relief asjusticemay require, together

with its costs and disbursementsin this action.
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Dated: May ;_il. 2007

By:

Alberto R. Gonzales
Attorgiey Genera

o

Wan J. Kim
Assistant .-il'_tu General
Civil Rights Ditision

Ads L v
Asheesh A/'garw al
Deputy Assistant Attorney General
Civil Rights Division

L.

David J. Paim
Chief

Qe% A Gasharts

M. ::adz]ch&wstn
:!["Lilp-dl Deputy Chief

hncom G-

Sharon A. Sedley
Senior Trid Attorney

U.S. Department of Justice

Civil RightsDivision

Employment Litigation Section

950 PennsylvaniaAvenue, N.W.
Patrick Henry Building, Room 4908
Washington,D.C. 20530
Telephone: (202) 514-4761
Facamile: (202) 514-1005
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By:

By:

Roslynn R. Mauskopf
United StatesAttorney
Eagtern District af ™ew York

Wt Lolii

Michael J. Goldberger
Assigant U.S. Atlomey
Chief, Civil RightsLitigation
Civil Divison

W- ﬂTl ’ MMEMJ

Elliot M. Schachner
Assistant U.S. Attorney

-@:Hﬁ FLr

. Kenneth A. Stahl

Assistant U.S. Attorney

147 Pierrepont Street
Brooklyn, New York 11201
Telephone: (718) 254-7000
Facsamile (718) 254-6081
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