IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
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Plaintiff, )
) Civﬂ Action No.
V. )
. )
ALABAMA DEPARTMENT OF )
MENTAL HEALTH AND MENTAL )
RETARDATION, )
” )
Defendant. )
)
COMPLAINT

Plaihtiff, United States of America (“United States”), by the undersigned attorneys,
makes the following averments: |

1. Thisisacivil action brought pursuant to the Uniformed Services Employment and
Reemployment Rights Act of 1994, 38 U.S.C. §§ 4301 - 4333 (“USERRA™).

JURISDICTION AND VENUE

2. '.This Coﬁrt has jurisdiction over the subject matter of this action pursuant to
38 U.S.C. § 4323(b).

3. Venue is proper in this district urider 38 U.S.C. § 4323(c)(1) and 28 U.S;C.
§ 1391(b). Defeddant, Department of Mental Health and Mental Retardation of the State of
Alabama (“DMHMR™), is an agency of the Staﬁe that maintains a place of business in this
judicial district. Additionally, a substantial part of the events giving rise to the claim occurred in

this district.
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CLAIM FOR RELIEF

4. In 1988, Roy Hamilton (“Hamilton™) was e’mploye‘d as a custodian by DMHMR at
the J.S. Tarwalter Dev‘elopmentgl Center (“Tarwater”).

5. In 2001, Hamilton was promoted to the position of medical assistant at Tarwater.

6. - Hamilton has éerved in the United States Army National Guard (“National
Guard”) for 28 years as a Support Specialist Non-Commissioned Officer (E-5) with the Military
Police in Prattville, Alabama. Hamilton retired from the National Guard in April 2005.

7. In September 2003, the National Guard notified Hamilton that his unit would be
deployed tt‘)lraq .toward the end of 2003 or in early January 2004. Hamilton immediately
riotified his supervisor at Tarwater, Michael Lackey (“Lackey”). Hamilton also notified Doretta
Strength (“Strength”), a DMHMR human resource officer at Tarwater.

8. On or about December 23, 2003, Hamilton received his active duty orders; and on
the same day he provided a copy of his orders to Lackey. |

9. During the same time frame that Hamilton notified DMHMR of his impending
military leave, DMHMR announced that it would be closing Tarwater and giving employees at
Tarwater the option of transfeiring to another facility, or DMHMR finding them éther
opportunities with DMHMR as they became available.

10.  Hamilton declined the transfer due to his activation orders.

11.  Hamilton was deployed to Iraq on January 2, 2004,

12.  Onor about April 11, 2005, Hamilton completed his military duty and received an

honorable discharge.



13.  Onorabout April 18, 2005, Hamilton applied for reemployment with DMHMR,

but was told that DMHMR had no record of Hamilton’s prior employment.

14. After several mbnths of following ‘up with DMHMR to no avail, Hami.l.ton found
alternative employment. 'H'oweve«r, he continued to apply fof new openings with DMHMR until
he was eventually rehired as a new employee on August 16, 2007.

15.  Hamilton filed a complaint under USERRA with the United States Department of -
Labor on February 6, 20’08.

16.  The United States Department of Labor’s Veterans’ Employment and Training
Service (“VETS”) conducted an investigation, and found that Hamilton’s claim had merit.

17.  DMHMR has violated Sections 4312 and 4313 of USERRA by, ameng other
ways, failing to prorﬁp‘tl;y reemploy ‘Hamilton upon his return from active service to either the .
position he would have held had his employment not been interrupted by his military service, or
a position of like seniority, status, and pay.

‘1 8.  Because of DMHMR’lS‘ conduct, Hamilton has suffered monetary damagés,
including lost benefits, in én ammount to be proven at trial.

PRAYER FOR RELIEF

WHEREFORE, the United States prays that the Court enter judgment against DMHMR
as follows: |

A. Declare that DMHMR s failure to promptly reemploy Hamiilton following his.

active duty service with the National Guard was unlawful and in violation of USERRA;



B. Order DMHMR to fully comply with the provisions of USERRA, and. pay
Hamilton for lost earnings and benefits suffered by reason of DMHMR’s failure or fefusal to
comply with USERRA;

C. Order DMHMR to fully comply with the p‘rovisions.' of USERRA and place
Hamilton at the appropriate seniority, status and compensation that he would have attained had
he remained employed conti11u0uély with the DMHMR until the present, including during the
time of his active duty service in the National Guard;

D. Enjoin DMHMR from faﬂiné to comply in the future with all provisions of
USERRA; and

E. Grant such other and further relief as may be just and proper together with the
costs and disbursements of this lawsuit.

Date:
Respectfully submitted,
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