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BRETT L. TOLMAN, United States Attorney (#8821)
JEANNETTE F. SWENT, Assistant United States Attorney (#6043)
Attorneys for the Plaintiff

185 South State Street, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 524-5682

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
NORTHERN DIVISION

JOSE A. ORTEGA, Case Number
Plaintiff,

VS.

SYNAPSE DATA AND TELECOM, INC.

and MATTHEW MOSSBARGER,

Defendants.

¥ % & % ok X %

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff, Jose A. Ortega (“Ortega”), by the undersigned attorneys, makes the following
averments:

1. This civil action is brought pursuant to the Uniformed Services Employment and
Reemployment Rights Act of 1994, 38 U.S.C. 88 4301-4333 (“USERRA”).

JURISDICTION AND VENUE

2. This Court has jurisdiction over the subject matter of this action pursuant to 38
U.S.C. § 4323(b).

3. Venue is proper in this district under 38 U.S.C. § 4323(c)(2) because Defendant
Synapse Data and Telecom, Inc. (“Synapse”) operated as a business in Ogden, Utah, within this

judicial district, and Defendant Matthew Mossbarger (“Mossbarger”) resides within this judicial
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district. Additionally, venue is proper under 28 U.S.C. § 1391(b) because the events giving rise
to this lawsuit occurred in this judicial district.
PARTIES

4.  Ortega resides at 367 West 1225 North, Layton, Utah, within the jurisdiction of this
Court.

5. Synapse was organized and incorporated in Utah. Synapse was voluntarily
dissolved on or about January 12, 2009. The capacity to be sued for a corporation is determined
by the law under which it was organized. Fed. R. Civ. P. 17(b). Under Utah law, a corporation
may be sued after dissolution. Utah Code § 16-10a-1405(2)(e). Synapse operated within the
jurisdiction of this Court and at all relevant times was an employer within the meaning of 38
U.S.C. § 4303(4).

6. Mossbarger, Synapse’s former owner and operator, resides at 1378 Marilyn Drive,
Ogden, Utah, within the jurisdiction of this Court, and is an employer within the meaning of 38
U.S.C. § 4303(4).

CLAIM FOR RELIEF: DISCRIMINATION

7. Inor about August 2007, Ortega was hired by Mossbarger to work as a Network
Administrator for Synapse in Ogden, Utah.

8. Onorabout April 1, 2008, Ortega enlisted in the Utah National Guard and was
given orders to report for basic training in Kentucky on May 20, 2008.

9. Onorabout April 3, 2008, Ortega informed Mossbarger of his military enlistment

and attempted to provide Mossbarger with a copy of his orders to report for basic training on
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May 20, 2008. Mossbarger attempted to convince Ortega to rescind his military obligation,
offering him benefits, a raise, and management opportunities.

10. On or about April 4, 2008, Mossbarger terminated Ortega when Ortega declined to
withdraw from the Utah National Guard.

11.  On or about April 10, 2008, Ortega filed a complaint against Synapse under
USERRA with the Veterans Employment and Training Service (“VETS”) of the United States
Department of Labor.

12.  Synapse and Mossbarger violated Section 4311 of USERRA by terminating
Ortega’s employment because of his membership in and/or obligation to perform service in the
uniformed services.

13. Asaresult of Synapse and Mossbarger’s unlawful discrimination, Ortega has
suffered a loss of earnings and other benefits of employment.

14.  All conditions precedent have occurred or have been performed.

PRAYER FOR RELIEF

WHEREFORE, Ortega prays that this Court enter judgment against Synapse and
Mossbarger and all persons in active concert or participation with them, as follows:

15. Declare that Synapse and Mossbarger’s discrimination against Ortega was
unlawful and in violation of USERRA;

16.  Order that Synapse and Mossbarger fully comply with the provisions of USERRA
by paying Ortega for his loss of earnings and other benefits suffered by reason of Synapse and

Mossbarger’s failure or refusal to comply with provisions of USERRA,;
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17.  Enjoin Synapse and Mossbarger from taking any action against Ortega that fails to
comply with the provisions of USERRA;

18. Award Ortega prejudgment interest on the amount of lost compensation found due;
and

19. Grant such other and further relief as may be just and proper.

JURY TRIAL DEMAND

Pursuant to Fed. R. Civ. P. 38, Ortega demands a trial by jury.
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BY:

BY:

LORETTA KING
Acting Assistant Attorney General
Civil Rights Division

/s/ John M. Gadzichowski

JOHN M. GADZICHOWSKI
(WI Bar No. 1014294)
Chief

/s/ William B. Fenton

WILLIAM B. FENTON
(D.C. Bar No. 41490)
Principal Deputy Chief

/s/ Hilary J. Funk

HILARY J. FUNK

(VA Bar No. 46872)

Senior Trial Attorney

U.S. Department of Justice
Civil Rights Division
Employment Litigation Section
950 Pennsylvania Avenue, NW
Patrick Henry Building, Room 4015
Washington, D.C. 20530
Telephone: (202) 353-8054
Facsimile: (202) 514-1005
Email: Hilary.Funk@usdoj.gov

BRETT L. TOLMAN
United States Attorney

/sl Jeannette F. Swent

JEANNETTE F. SWENT

(UT Bar No. 6043)

Assistant United States Attorney

U.S. Attorney’s Office, District of Utah
185 South State Street, Suite 300

Salt Lake City, Utah 84111
Telephone: (801) 524-5682

Facsimile: (801) 325-3269

Email: Jeannette.Swent@usdoj.gov
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Additional Attorneys for the Plaintiff:
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Telephone: (202) 353-8054
Facsimile: (202) 514-1005
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