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BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG APPELLANTS AND URG NG REVERSAL

QUESTI ONS PRESENTED
The United States will address the foll ow ng questions:
1. Wether the provisions of Al aska and Anchorage | aw
prohi biting discrimnation in housing on the basis of marital
status are "generally applicable” within the neaning of

Enpl oynent Division v. Snmith, 494 U S. 872 (1990).

2. Accepting the panel's understanding of the "hybrid"
rights exception of Smth, whether plaintiffs nmade a "col orable
claim that a provision of a fair housing | aw prohibiting
discrimnation in | easing constitutes a "regul atory taking" of

their rental property.
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3. Accepting the panel's understanding of the "hybrid"
rights exception of Smth, whether plaintiffs nmade a "col orable
claim that provisions of a fair housing statute infringe on
their right to free speech by prohibiting (1) |lying about the
avai lability of space for rent; and (2) naking any conmuni cation

"With respect to the use, sale, |ease or rental of real property

that indicates any preference or discrimnation based on marital

st at us.
STATEMENT OF | NTEREST
"It is the policy of the United States to provide, within
constitutional limtations, for fair housing throughout the

United States.” 42 U S.C. 3601. The Attorney Ceneral is
responsi ble, in conjunction with private persons and the

Depart ment of Housi ng and Urban Devel opnent, for the enforcenent
of the Fair Housing Act, 42 U.S.C. 3601 et seq., which prohibits
discrimnation in the selling or renting of any dwelling in the
United States on the basis of race, color, religion, sex,
famlial status, national origin, or disability. 42 U S. C
3604(a) and (f). In furtherance of this prohibition, the statute
al so deens it unlawful to "nmake, print, or publish * * * any
notice, statement, or advertisenent, with respect to the sale or
rental of a dwelling that indicates any preference, limtation,
or discrimnation based on" any proscribed ground, and to
"represent to any person because of [these grounds] that any
dwel ling is not available for inspection, sale, or rental when

such dwelling is in fact so available.” 42 U S. C. 3604(c) and
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(d). (We have reprinted the relevant provisions of the Fair
Housing Act and their state and | ocal anal ogues as an addendumto
this brief).

The panel's holdings -- that a | aw prohibiting
di scrimnation by landlords may constitute a "regul atory taking"
and that provisions prohibiting discrimnatory statenents in the
course of a rental transaction may violate the Free Speech O ause
-- arenot limted to the marital status provisions of the |ocal
| aws at issue. Instead, these holdings, if adopted by the en
banc court, could be directly applied to federal Fair Housing Act
cases. The inplications of the panel opinion are that |andlords
coul d make out "colorable" clains that being forced to rent to
African- Aneri cans or persons with disabilities constitutes a
conpensabl e taking, or that lying to a person about the
avai lability of a roomfor rent is protected by the First
Amendnent.  Such hol dings would directly interfere with the
federal interest in assuring a housing nmarket free of
di scrim nati on.

STATEMENT OF THE CASE

Two owners of residential rental property in Anchorage,
Al aska, hold religiously-based beliefs that cohabitation between
unmarried individuals constitutes a sin. They thus refuse to
rent their property to unmarried couples who plan to |ive
together. They have previously declined to rent to unmarried
couples and wish to continue to turn away prospective tenants on

this ground. This violates the fair housing provisions of the
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State of Alaska and the City of Anchorage that prohibit
discrimnation on the basis of "marital status." See Foreman V.

Anchorage Equal Rights Commin, 779 P.2d 1199, 1202 (Al aska 1989).

The landlords filed separate |awsuits in federal court
claimng that enforcenent of the antidiscrimnation | aws agai nst
t hem woul d violate the Free Exercise Cl ause of the First
Amendrent and the Religi ous Freedom Restoration Act (RFRA), 42
U S.C. 2000bb et seq. The district court declared that the
application of the laws to the |andlords violated their rights
under both the Free Exercise Clause and RFRA, and permanently
enj oi ned both the state and city governnments fromenforcing the
| aws agai nst the |andl ords.

A divided panel of this Court affirnmed. It held that strict
scrutiny was appropriate for each of the chall enged provisions
because the | andl ords' Free Exercise Clause clains were the

"hybrid situations” described in Enploynent Division v. Smth,

494 U. S. 872 (1990); that a nunber of provisions of the | ans
substantially burdened the | andlords' religious beliefs; and that
t he governnents' interests in prohibiting marital status
discrimnation in housing were not sufficiently conpelling to
justify denying religious exenptions to the plaintiffs. It thus

affirmed the district court's injunction.?

¥ The panel correctly found (165 F.3d at 697 n.4) that the

| andl ords' clains under RFRA were no | onger viable, as the

Suprene Court had declared the Act unconstitutional as applied to

state and |l ocal governnents in City of Boerne v. Flores, 521 U. S

507 (1997). W note, however, that the United States is governed

by, and supports the continuing constitutionality of, RFRA as
(conti nued. . .)
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SUMVARY OF ARGUMENT
The | andl ords have not contended they can prevail on their
Free Exercise Clause clainms unless this Court applies strict

scrutiny. In Enploynment Division v. Snith, 494 U S. 872 (1990),

the Court established the general proposition that a law that is
neutral and of general applicability need not be justified by a
conpel l'ing governnmental interest even if the | aw has the

i ncidental effect of burdening a particular religious practice.

The Court noted, however, an exception to this rule for certain
"hybrid situation[s]" involving the Free Exercise C ause in

conjunction with other constitutional protections.

Y(...continued)

applied to federal statutes. See In re Young, 141 F.3d 854, 858-
860 (8th Cir.), cert. denied, 119 S. C. 43 (1998); Sutton v.
Providence St. Joseph Med. Cr., 192 F. 3d 826, 832 (9th G

1999). RFRA thus prohibits federal |aws, such as the Fair
Housi ng Act, from being applied so as to "substantially burden a
person's exercise of religion"” unless the application of that
burden "is in furtherance of a conpelling governnmental interest"”
and "is the least restrictive neans of furthering that conpelling
governmental interest.” 42 U S.C 2000bb-1(a) and (b).

For the reasons discussed in this brief, we do not believe
that strict scrutiny should be applied in these cases.
Accordingly, this brief does not address the questions raised by
the panel's application of strict scrutiny; in particular, we
wi |l not address the panel's holding that application of the
state and |l ocal antidiscrimnation statutes would substantially
burden plaintiffs' religious exercise and that the state and
| ocal governnments do not have a conpelling interest that would
justify the denial of religious exenptions to such statutes. W
note, however, that courts often have held that the federa
government's interest in eradicating forns of discrimnation is
sufficiently conpelling to justify denial of religious
exenptions. See, e.qg., Bob Jones Univ. v. United States, 461
U S 574, 604 (1983); Dole v. Shenandoah Baptist Church, 899 F.2d
1389, 1398-1399 (4th Cir.), cert. denied, 498 U S. 846 (1990);
EECC v. Frenont Christian Sch., 781 F.2d 1362, 1368-1369 (9th
Cir. 1986).
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The | andl ords never have challenged the |aws' neutrality,
and we agree wth the panel that the single exception in each | aw
does not deprive either law of its generally-applicable nature.
Assum ng, arguendo, that the panel was correct in holding that
plaintiffs need only make a "col orabl e" show ng that sone ot her
constitutional provision has been violated in order to constitute
a "hybrid situation,” strict scrutiny is still not appropriate in
t hese cases. The | andl ords have no "col orabl e" clai munder the

Taki ngs Clause. The Suprene Court made clear in Heart of Atlanta

Motel v. United States, 379 U S. 241 (1964), that

nondi scrimnation |l aws do not constitute takings of property.
That holding is confirnmed by application of the traditional
three-factor anal ysis used in assessing regulatory takings.
Furt hernore, because the Takings Clause is not violated until a
property owner has sought and been denied "just conpensation,"
the | andl ords have not shown an essential elenent of a takings
claim

Nor do the |andl ords have "col orable"” clains under the Free
Speech Clause to challenge the state and | ocal provisions
anal ogous to those in the federal Fair Housing Act. Properly
construed, these anal ogous provisions do not regulate political
speech or innocuous conversations. They sinply prohibit Iying or
ot her speech tightly intertwined with illegal discrimnation in
housi ng. That the | andlords may have religious notives for such
speech does not change its constitutional character. So |ong as

t he governnent may prohibit the underlying discrimnatory
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conduct, it may prohibit speech that signals to prospective
tenants that the landlords are likely to show an il egal
preference in their housing decisions. Such speech is not
entitled to heightened constitutional protection and, therefore,
none of these provisions presents a "col orable" free speech
claim Wthout such "colorable" clainms, there is no basis for
this Court to apply strict scrutiny, and the district court's
i njunction should be reversed.

ARGUVMENT

THE STATE AND LOCAL PROVI SI ONS REGARDI NG MARI TAL STATUS
DI SCRI M NATI ON I N HOUSI NG ARE NOT SUBJECT TO STRI CT SCRUTI NY

As we understand the posture of these cases, the |andl ords
have not contended on appeal that the provisions of the statutes
they are chall engi ng can be decl ared unconstitutional under
rational -basis review. Thus, the | andl ords cannot prevail unl ess
this Court reviews a given provision under strict scrutiny.

In Enploynent Division v. Smith, 494 U S. 872 (1990), the

Court "establish[ed] the general proposition that a law that is
neutral and of general applicability need not be justified by a
conpel l i ng governnental interest even if the | aw has the

incidental effect of burdening a particular religious practice.”

Church of Lukum Babalu Aye, Inc. v. Cty of Hialeah, 508 U S.

520, 531 (1993). The Court in Smth also noted that it had
applied a formof strict scrutiny to neutral, generally
applicable laws in certain "hybrid situation[s]" involving "the
Free Exercise Clause in conjunction with other constitutional

protections, such as freedom of speech and of the press, or the
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rights of parents * * * to direct the education of their
children.” 494 U S. at 882, 881 (citations onmtted).

Bef ore the panel, the |andl ords argued both that the laws in
guestion were not generally applicable, and that, in any event,
t hese cases involve "hybrid situations.” The provisions in
guestion, however, are generally applicable, and the provisions
in these cases that are analogous to federal law (i.e., Al aska
Stat. § 18.80.240(1) and (5); Anchorage Mun. Code 5.20.020(A),
(E) and (Q) do not involve "hybrid situation[s]." Thus, strict
scrutiny is not appropriate for any of these provisions.

C. The Provisions Are Neutral And Generally Applicable

If a |aw substantially burdening religious exercise is not

"neutral” and "generally applicable,” then strict scrutiny is
appropriate in a Free Exercise challenge to that application of
the law. See Lukumi, 508 U.S. at 531-532. The | andlords did not
chal l enge the statutes' neutrality below Haley ER 99 ("no

di spute” that |aws were neutral). Although they also did not
chal I enge the general applicability of the statutes in the
district court (Appellees' Panel Br. 40 n.26), the |andlords
argued to the panel (id. at 39-43) that each statute's single

exception denied it general applicability.?

Z  The Al aska statute permits landlords to refuse to rent on the

basis of marital status for "housing for 'singles' or "married
couples' only." Alaska Stat. § 18.80.240(1). The Anchorage

ordi nance excepts owners who rent space in "individual homne[s]
wherein the renter * * * would share common |living areas with the
owner." Anchorage Mun. Code 5.20.020.
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But the existence of a single exception does not, in and of
itself, deprive a law of its general applicability. In Smth,
the crimnal law at issue prohibited possession of a "controlled
substance" unless "the substance has been prescribed by a nedical
practitioner.” 494 U S. at 874. Simlarly, the Court in Smth
(id. at 880) characterized as "generally applicable" the Soci al
Security tax upheld in light of a Free Exercise challenge in

United States v. Lee, 455 U. S. 252 (1982), despite the fact that

that statute excepted a variety of enpl oyer-enpl oyee
rel ati onshi ps (such as newspaper deliverers under 18, high |evel
government officials, sharecroppers, children working for a
parent, and foreign agricultural workers) fromits tax. See 26
U S.C 3121(b)(1)-(b)(21).

As in Lukum , there is no need in these cases to "define
Wi th precision the standard used to eval uate whet her a
prohibition is of general application.” 508 US. at 543. It is
enough to say that, as in Smth, the single exception found in
each of the statutes at issue here, which do not disfavor
religious clainms to an exenption conpared to anal ogous secul ar
cl aims, cannot deprive a statute of general applicability. W
agree with the district court, see Haley EE R 99, the panel, see
165 F. 3d at 701-702, and the Al aska Suprene Court, see Swanner V.
Anchorage Equal Rights Commin, 874 P.2d 274, 280 (Al aska), cert.

denied, 513 U S. 979 (1994), that the statutes are "generally
applicable" as that termwas used in Smth and Lukum . Thus,

absent a "hybrid situation,” no heightened scrutiny is warranted.
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B. There Are No "Colorable dainms" That Wuld Make This A
"Hybrid Situation" Warranting Strict Scrutiny

The panel parsed the rel evant Free Exercise C ause cases and
determned that in order to give neaning to the "hybrid
situation" |anguage of Smith, strict scrutiny would be triggered
if a plaintiff nmade out a "colorable clainm that a conpanion
right had been infringed. The panel equated this standard with
"the traditional 'likelihood of success on the nerits' test that
governs the issuance of prelimnary injunctive relief.” 165 F.3d
at 706. The panel concluded that "[i]n order to trigger strict
scrutiny, a hybrid-rights plaintiff nust showa 'fair
probability' -- a 'likelihood" -- of success on the nmerits of his
conpanion claim™"™ 1bid. W do not address the difficult
guestion whet her the panel was correct that a "col orabl e”
conpanion claimis sufficient to trigger the "hybrid situation”
identified in Smth. Even applying the panel's standard, both
t he Taki ngs C ause and the Free Speech C ause clains nust fail as
to those provisions that have federal |aw anal ogues because those
clainms are not "colorable."

1. There |Is No "Col orable" Takings C ause Caim

The panel held that the | andl ords had nmade out a "col orabl e"
claimthat the nondiscrimnation prohibitions violated the
Taki ngs Cl ause, which provides that "private property [shall not]
be taken for public use, without just conpensation.” The
provi sions at issue make it unlawful for property owners to

"[r]efuse to sell, lease, or rent the real property to a person
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because of * * * marital status." Alaska Stat. 8§ 18.80.240(1);
Anchorage Mun. Code 5. 20.020(A).
a. The panel's holding -- which could dramatically alter
t he application of nunerous federal and state housing | aws --

directly conflicts with Heart of Atlanta Motel v. United States,

379 U. S. 241 (1964). Heart of Atlanta rejected a Takings C ause

challenge to Title Il of the Cvil R ghts Act of 1964, 42 U. S C
2000a et seq., which prohibits "place[s] of public
accommodation," including "any inn, hotel, notel, or other
establ i shment which provides |odging to transi ent guests," 42

U S. C 2000a(b)(1), fromrefusing to rent roons on the basis of
race. A notel owner clained that forcing himto rent roons to

bl ack persons would, inter alia, constitute a taking, arguing

"[t]he right to use one's property as that owner sees fit is a
property right and the taking of that right is a taking of
property."” (W have attached as an addendum t he Taki ngs C ause
argurment made by the plaintiff in that case.)

The Court rejected the argunment, stating that it did not
find "any nerit in the claim as the "cases are to the contrary."
379 U. S. at 261; see also id. at 277 (Black, J., concurring) ("A
regul ation such as that found in Title Il does not even cone
close to being a "taking' in the constitutional sense.”). This

hol ding applies to "regulatory” takings clains as well as to

"physical" takings claims.¥ United States v. Central Eureka

¥ There are two distinct classes of takings. A physical

taki ng occurs when the governnent authorizes "a physical
(conti nued. . .)
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M ning Co., 357 U S. 155 (1958), one of three takings cases cited

by the majority in Heart of Atlanta, and the only one cited by

t he concurrence, was a regulatory takings case in which the Court
revi ewed whether a statute "so dinmnish[ed] the value of property
as to constitute a taking." [d. at 168; see also Loretto v.

Tel epronpter Manhattan CATV Corp., 458 U.S. 419, 440 (1982)

(citing Heart of Atlanta as a case in which the Court "affirned

that States have broad power to regulate * * * the
| andl ord-tenant relationship in particular wthout paying
conpensation for all economc injuries that such regul ation
entails,” and contrasting it with cases involving "pernmnent
occupation of the landlord' s property by a third party").

There have been a nunber of devel opnents in takings doctrine

since the Court decided Heart of Atlanta. None, as we di scuss

bel ow, would permt the landlords to prevail in these cases. |In

any event, this Court is bound to follow Heart of Atlanta because

it is directly on point -- prohibiting discrimnation in renting
roons does not constitute a taking. "[I]f a precedent of [the
Suprene] Court has direct application in a case * * * the Court
of Appeals should follow the case which directly controls,

| eaving to [the Suprene] Court the prerogative of overruling its

own decisions."” Agostini v. Felton, 521 U S. 203, 237 (1997);

¥(...continued)

occupation of property (or actually takes title);" when the
government "nerely regul ates the use of property,” whether a
"regul atory" taking has occurred "entails conplex factual
assessnments of the purposes and econom c effects of governnent
actions.” Yee v. Gty of Escondido, 503 U S. 519, 522-523, 527
(1992).




-13-

see al so Thurston Mbtor Lines, Inc. v. Jordan K. Rand, Ltd., 460

U S. 533, 535 (1983) (per curian). As the question was

definitively resolved by the Suprene Court in Heart of Atlanta,

the panel erred in suggesting that the |andlords stated a
"col orabl e" takings claim?¥

b. Even apart fromthe holding in Heart of Atlanta, the

panel sinply erred in holding that the |Iandlords had articul ated
a "colorable" takings claim As the panel acknow edged (165 F. 3d

at 708), the Suprene Court's decision in Yee v. Gty of

Escondi do, 503 U. S. 519 (1992), precludes any argunent that the

| aws invol ve a physical taking. The Court explained that when

| andowners "voluntarily open their property to occupation by

ot hers, [they] cannot assert a per se right to conpensati on based
on their inability to exclude particular individuals."” |d. at

531; see also Pruneyard Shopping Cr. v. Robins, 447 U.S. 74,

82-83 (1980).
The panel held (165 F.3d at 708-709), nonethel ess, that the
| andl ords had made out a "col orable” claimof a regulatory taking

because of the nature of the intrusion. In order to constitute a

¥ Before Heart of Atlanta, state courts uniformy rejected
clainms that provisions prohibiting property owners from
discrimnating in the sale and rental of property constituted
takings. See New York State Commin Against Discrimnation v.
Pel ham Hal |l Apts., 170 N. Y.S.2d 750, 758-759 (N.Y. Sup. C
1958); Colorado Anti-Discrimnation Comin v. Case, 380 P.2d 34,
42 (Col 0. 1962); Mssachusetts Commin Against Discrimnation v.
Col angel o, 182 N. E.2d 595, 598 (Mass. 1962); Porter v. Cty of
Qoerlin, 209 N E. . 2d 629, 634 (Chio . App. 1964), aff'd in part,
205 N. E. 2d 363 (Ohio 1965). Since Heart of Atlanta, it appears
that no court has addressed the issue. Perhaps this is because
it is generally accepted that such clains are neritless.
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regul atory taking, three factors have "particul ar significance:
(1) the econom c inpact of the regulation on the claimnt; (2)
the extent to which the regulation has interfered with distinct
i nvest ment - backed expectations; and (3) the character of the

governnental action.” Connolly v. Pension Benefit Guar. Corp.

475 U. S. 211, 225 (1986) (internal quotation narks omtted). The
| andl ords did not show (and never even cl ai med) either dimnution
in value or interference with expectations, and the panel
properly concluded (165 F.3d at 708) that it was very unlikely
that they could ever do so.

In cases, |ike these appeals, that do not involve physical
t aki ngs, the absence of both econonmic dimnution and interference
wi th reasonabl e, investnent-backed expectations precludes a
takings claim For the Supreme Court has held that "nere
dimnution in the value of property, however serious, is

insufficient to denonstrate a taking." Concrete Pipe & Prods. v.

Construction Laborers Pension Trust, 508 U S. 602, 644-645

(1993). At the very least, it follows that dimnution in val ue
i s a necessary conponent of any regul atory takings claim
Simlarly, "the claimant nust show that the governnent's

regul atory restraint interfered with his investnent-backed
expectations” in order "[f]or any regulatory takings claimto

succeed." &ood v. United States, 189 F.3d 1355, 1360 (Fed. Cr

1999). The |l andl ords have neither alleged nor shown that they
could satisfy either of these requirenents, and thus have not

made out a "colorable" claim
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Moreover, at |east one of the landlords in these cases
purchased the property after Al aska had prohibited discrimnation
on the basis of marital status in 1975.% This nmeans that the
right to exclude persons on that basis was not one of the "bundle
of sticks" that he purchased fromthe previous owner. The |aws,
therefore, did not "take" anything fromhim See Good, 189 F.3d
at 1361; Dodd v. Hood River County, 136 F.3d 1219, 1230 (9th

Cr.) (proper inquiry is "what, if any, 'investnent-backed
expectations' the Dodds may have had when they purchased the
40-acre parcel" in light of "Oregon state law at the tinme"),

cert. denied, 119 S. C. 278 (1998); United States A ynpic Comm

v. Intelicense Corp., 737 F.2d 263, 267-268 (2d Cir.), cert.

denied, 469 U. S. 982 (1984); cf. Carson Harbor Village Ltd. v.

Cty of Carson, 37 F.3d 468, 476 (9th Gr. 1994) (applying rule

to facial takings claim. This is consistent with the basic
econoni ¢ under pi nnings of the Takings Clause. |If a restriction
was i nposed before the |l and was transferred, then the purchase
price incorporated any effects the regulation had on the val ue of

the property. In essence, when the current |andowner purchased

¥  Thomas entered the residential |andlord business in 1986.
Haley E.R 2 (Thomas all eged that he has been a "residenti al

| andl ord for a period of nine years" as of 1995). The di ssent
characterized this as the time he "acquired his residenti al
properties.” 165 F.3d at 724. The briefs filed in response to
the petition for rehearing en banc do not contest, and indeed
appear to agree with, the dissent's characterization. See Opp.
to Pet. for Reh'g En Banc 14 (adopting the Pacific Legal
Foundation's argunents); Ami cus Br. of Pacific Legal Foundation
in Opp. to Pet. for Reh'g En Banc 13 (explaining that "the exact
i ssue raised by the facts here" was raised in another case in
which "the Plaintiffs purchased their hones after the federa
governnment enacted the chall enged statutes").
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the property, he did not pay for a right to exclude people on the
basis of marital status. See Good, 189 F.3d at 1361.

c. There is at |east one other bar to the |andl ords
takings claim The Suprene Court has made clear that the Takings
Cl ause "does not prohibit the taking of private property, but
i nstead places a condition on the exercise of that power. This
basi ¢ understanding of the [Fifth] Anendnent nakes clear that it
is designed not to limt the governnmental interference with
property rights per se, but rather to secure conpensation in the
event of otherw se proper interference anounting to a taking."

First English Evangelical Lutheran Church v. County of Los

Angel es, 482 U. S. 304, 314-315 (1987) (citations omtted). Thus,
government action does not violate the Takings C ause unl ess

property is taken and the governnent denies conpensation. "[No
constitutional violation occurs until just conpensation has been

denied." WIIlianson County Reg'l Planning Commin v. Hanilton

Bank, 473 U.S. 172, 195 n.13 (1985).

VWhile often referred to as a "ripeness requirenent,"” this
"hurdle stens fromthe Fifth Anendnent's proviso that only
taki ngs without 'just conpensation' infringe that Amendnent.”

Sui tum v. Tahoe Reqg'| Pl anning Agency, 520 U. S. 725, 734 (1997).

Here, there has been no allegation that the | andl ords have
sought, nuch | ess been deni ed, conpensation. Nor is there any

I ndi cation that such conpensation, if appropriate, would not have
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been available in Alaska's courts.¥ Until the I|andlords have
I nvoked the applicable state procedures and been deni ed "] ust

conpensation,"” there cannot be a cogni zabl e federal takings

claim "Had the [governnment] paid for the property or had an
adequat e postdeprivation renedy been avail able, [the property
owner] woul d have suffered no constitutional injury fromthe

taking alone.” City of Monterey v. Del Monte Dunes, 119 S. C

1624, 1639 (1999); accord WIllianmson County, 473 U.S. at 195.7

The panel's holding that the | andl ords had nade a
“col orabl e" Takings Cl ause claimwas error. As there was not hing
to "hybridize" the |andlords' challenge to Section 18.80.240(1)
of the Al aska Statutes and Section 5.20.020(A) of the Anchorage

Muni ci pal Code, the provisions prohibiting marital status

& Consistent with First English, Al aska pernmts suits against

it and its nmunicipalities for regulatory takings. See Cannone v.
Noey, 867 P.2d 797 (Al aska 1994); Zerbetz v. Minicipality of
Anchor age, 856 P.2d 777 (Al aska 1993); see also Richardson v.
Gty & County of Honolulu, 124 F. 3d 1150, 1161 (9th Gr. 1997) (a
| andowner's "burden of showi ng that conplying with the state's
procedures would be futile is a heavy one"), cert. denied, 119 S
Ct. 168 (1998).

7

This Court has recogni zed an exception to this rule for
"facial" takings challenges alleging that a statute does not
"substantially further"” legitimte state interests. R chardson,
124 F. 3d at 1165. But the | andlords thensel ves have acknow edged
that their claimis an as-applied challenge, not a facial one.
See Opp. to Pet. for Reh'g En Banc 14 (adopting the Pacific Legal
Foundation's argunents); Am cus Br. of Pacific Legal Foundation
in Opp. to Pet. for Reh'g En Banc 17 ("this case involves an 'as-
applied challenge”). Nor did the |andlords chall enge these
statutes as failing to further legitimate interests. Rather,
they relied on cases that they described as recognizing "the
"right to exclude' as a constitutionally protected property
interest, such that its forced relinqui shmrent nust be acconpani ed
by conpensation.” Appellees' Panel Br. 52 (enphasis added).
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discrimnation in | easing property, strict scrutiny is not
appropriate for these provisions.¥
2. There Are No "Col orabl e" Free Speech C ause C ai ns

For Those Provisions That Have Anal ogues In The
Federal Fair Housing Act

The panel properly did not rely on the Free Speech { ause
claims to "hybridize" a challenge to the principal prohibitions
at issue here -- those that prohibit plaintiffs from
discrimnating in the rental of property. Instead, the panel
relied on the Free Speech Clause clains to trigger strict
scrutiny for three other distinct provisions of the statutes.
The free speech claimwas not an alternative ground for
“hybridi zi ng" the prohibitions on discrimnation in the actual
renting of property discussed above, but a separate holding to
"“hybridi ze" the landlords' challenges to the | aws' speech-rel ated
provi si ons.

The Free Speech C ause does not protect speech relating to

illegal commercial activity. See 44 Liquornmart, Inc. v. Rhode

8 These cases do not raise, and thus we do not address, whether

the application of a nondiscrimnation |aw to owners renting out
part of the hone that they live in mght inplicate sone other
constitutional right. These landlords only rent out houses in
which they are not residing. Haley EER 31-32 (Joyce Baker), 66
(Thomas). Moreover, Anchorage | aw expressly excludes fromits
coverage an "individual hone wherein the renter * * * would share
comon living areas with the owner," Anchorage Min. Code

5.20. 020, and the Conm ssion for Human Rights has created by
regulation a simlar exenption to the state | aw, see 6 Al aska
Adm n. Code 30.990(d). Further exenptions may be sought by
petitioning for anmendnents to the regulations. See Al aska Stat.
8§ 44.62. 230; Anchorage Mun. Code 3.40.035; cf. Haley E R 48
(def endant Hal ey avers that the coverage "issues raised by the
Bakers and Kevin Thomas involve policy issues that nust be
determ ned by the comm ssioners").
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Island, 517 U. S. 484, 497 n.7 (1996) ("[T]he First Amendnent does
not protect commercial speech about unlawful activities."). And,
in particular, the government may prohibit comrercial speech that
"signal s" that the speaker is likely to engage in unlawf ul

conduct in the underlying transaction. See Pittsburgh Press Co.

v. Pittsburgh Commin on Human Rel ations, 413 U. S. 376, 388-389

(1973). The provisions found presunptively unconstitutional by
the panel that are anal ogous to the federal proscriptions are
tightly intertwined with the underlying prohibition on
discrimnation in housing. None present a "colorable" free
speech claim

a. The first pair of provisions state that it is unlaw ul
for the "owner * * * or other person having the right to sell,
| ease or rent * * * real property * * * to represent to a person
that real property is not available for inspection, sale, rental,
or lease when in fact it is so available * * * because of the
* * * mparital status * * * of that person or of any person
associated with that person.” Al aska Stat. § 18.80.240(5);
Anchorage Mun. Code 5.20.020(E). They are virtually identical to
a provision of the Fair Housing Act that makes such
m srepresentati ons unl awful when done "because of race, color,
religion, sex, handicap, famlial status, or national origin."
42 U.S.C. 3604(d). Like their federal counterpart, the state and
| ocal provisions sinply "confer[] on all 'persons' a |egal right

to truthful information about avail able housing.” Havens Realty

Corp. v. Coleman, 455 U.S. 363, 373 (1982).
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First, no claimchallenging the constitutionality of those
provisions is properly before this Court. The |andlords did not
show (or even allege) that they have violated this provision or
ever will. Their affidavits nake clear that they "are honest
with unmarried couples as to why we don't rent to them" Haley
E.R 33 (Joyce Baker), 66 (Thomas). There is no indication that
these landlords falsely "represent to a person that real property
is not available * * * when in fact it is so available,” or that
they wish to lie to applicants. They, therefore, have no
standing to chal |l enge these provisions.

In any event, prohibiting |andlords fromlying to
prospective tenants is not constitutionally problematic. See

Certz v. Robert Welch, Inc., 418 U. S. 323, 340 (1974) ("there is

no constitutional value in false statenents of fact"); Bryson v.

United States, 243 F.2d 837, 839 (9th Cr. 1956) (i ndividual "had

no constitutional right tolie"), cert. denied, 355 U S. 817
(1957); CGates v. City of Dallas, 729 F.2d 343, 346 (5th Gr

1984). Any other result would draw i nto doubt provisions
prohi biting perjury and fraud, statutes that have never been
perceived to present First Amendnent concerns. See Donal dson v.

Read Magazine, Inc., 333 U S. 178, 189-192 (1948); Rice v.

Pal adin Enters., Inc., 128 F.3d 233, 244 (4th Cr. 1997), cert.

denied, 523 U. S. 1074 (1998). There is thus no "col orable" free

speech claimrelating to these provisions.
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b. The second provision challenged states that it is
unl awful for the "owner * * * or other person having the right to
sell, lease, rent or advertise real property to * * *

[c]ircul ate, issue or display, make, print or publish * * * any
comuni cation, sign, notice, statenent or advertisenment with
respect to the use, sale, lease or rental of real property that
i ndi cates any preference, Iimtation, specification or

di scrimnation based on * * * marital status."” Anchorage Min.
Code 5.20.020(G. Alaska has a simlar provision, but it does
not extend to marital status. See Al aska Stat. § 18.80.240(7).
The Anchorage Ordinance is simlar, but not identical, to the
prohibition in 42 U S. C. 3604(c).

It is not clear exactly what speech the landlords claimto
have made (or wish to nmake) that violates this provision. They
made no allegations in their conplaints that this provision
i nposes a substantial burden on their religious exercise; the
al l egations focused only on the effect of the underlying
nondi scrimnation prohibition. |In their affidavits, they stated
that they "never hide, conceal, or lie about our Christian
beliefs regarding cohabitation, and we are honest wth unmarried
couples as to why we don't rent to them * * * W also believe
it would be wong to hide our Christian beliefs, since we believe
that the Lord Jesus desires us to stand up and be recogni zed as
his children and followers."” Haley E.R 33 (Joyce Baker), 66
(Thomas) .
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The | andl ords argued (Appellees' Panel Br. 46-48) that this
provi sion prohibits themfromsharing their beliefs regarding
renting to unmarried couples with their pastor or friends, or
petitioning the legislature for a change in the law. \While there
is no definitive judicial construction of this ordinance,?
Anchorage has argued that this provision should be construed in
light of the First Anendnment to apply only to commercial speech,
see Anchorage Panel Reply Br. 7, and should be read only to apply

In

to "rental signs or advertising," Anchorage Panel Br. 17, or
t he course of discussing or advertising the rental of apartnents
to prospective residents.” Haley Pet. for Reh'g and Suggestion

for Reh'g En Banc 11.% See Frisby v. Schultz, 487 U.S. 474,

483-484 (1988) (federal court nust consider any limting
construction proposed by counsel for governnent in briefs or at
oral argument). Furthernore, Al aska courts are "willing to
narrowy construe a statute in order to save it froma first
anendnent chall enge,” so long as the narrower reading is a

"reasonabl e construction."” Bonjour v. Bonjour, 592 P.2d 1233,

1237 n.7, 1238 (Al aska 1979).

¥ Unlike the underlying prohibition on discrinination, which

has been the subject of two court cases and a pendi ng

adm nistrative conplaint (165 F.3d at 698), there is no evidence
in the record or in any judicial opinion that this provision has
ever been enforced, nuch less that it has been enforced in
relation to statenents regarding marital status discrimnation
1 |n their petitions for rehearing en banc, the government al
def endant s di vi ded di scussi on of the "col orable" clains
identified by the panel: Anchorage addressed only the Takings
Clause and Haley prinmarily addressed the Free Speech Cl ause. It
is thus fair to assune that the views in Haley's brief about the
scope of this provision reflect the views of Anchorage.
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Gven that the lawis targeted only at the "owner" and ot her
persons responsible for the rental of the property, it is fair to
read the | anguage "with respect to the * * * rental of real
property" to mean, as defendants suggest and the dissent would
have held (165 F.3d at 726), that the conmunication nust be to
tenants (prospective or actual) with respect to the rental of the
owner's real property. The hypotheticals raised in the
| andl ords" brief about conversations with friends, pastors, and
| egislators are, on this reading, outside the scope of the
Anchor age provision, as are public expressions of opposition to
the lawitself. This is consistent with interpretations of the

prohibition in 42 U S.C 3604(c). See United States v. Hunter,

459 F.2d 205, 212 n.9 (4th Cr.) (Fair Housing Act does not
prohibit criticismof the statute or expression of opinions in

public fora), cert. denied, 409 U S. 934 (1972); United States v.

Nort hside Realty Assocs., Inc., 474 F.2d 1164, 1170-1171 (5th

Cr. 1973) (sane); cf. 6 Alaska Adm n. Code 30.910(b) ("rel evant
federal case law' is "instructive, but not binding" in
determ ni ng neani ng of state nondi scrimnation | aw).

So construed, the provision is clearly constitutional. See
Frisby, 487 U. S. at 483 ("statutes will be interpreted to avoid
constitutional difficulties"). W start with the prem se that,
for the reasons given in Part B.1l, supra, the | andl ords
chal l enge to the underlying discrimnation provisions cannot be
sustai ned. Therefore, discrimnation on the basis of marital

status in housing is illegal in Anchorage. It follows that
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offers or threats to engage in illegal activity, as well as
statenents and advertisenents to prospective tenants that
"signal[] that the [landlords] were likely to show an ill ega
* * * preference” in |easing can thensel ves be banned wi t hout

trenching on the Free Speech C ause. Pittsburgh Press, 413 U. S.

at 388-389; see also Village of Hoffnan Estates v. Flipside, 455

U S 489, 496 (1982) ("governnment may regul ate or ban entirely"

speech "proposing an illegal transaction"); Zauderer v. Ofice of

Disciplinary Counsel, 471 U. S. 626, 646 n.12 (1985)

("advertisenents * * * may be forbi dden because they propose an
"illegal transaction'"). For this reason, "no court has ever
hel d that a notice, statenent, or advertisenent otherw se

unl awf ul under 8§ 3604(c) [of the Fair Housing Act] is protected
by the first anendnent.” Robert G Schwermm Housing
Discrimnation 8§ 15.4(1) (1990).

The speech the | andl ords have engaged in, informng
prospective tenants that they are unwel come because of their
marital status, is sinply |anguage furthering the illegal conduct
of discrimnation. |In nmaking this assessnent, it is inportant to
consider the relationship of the speaker and the |istener. See

NLRB v. G ssel Packing Co., 395 U S. 575, 617-618 (1969). Wen

the context is statenents of preference nmade during the course of
the potential formation of a |andlord-tenant relationship, a

| andl ord telling a prospective tenant that he prefers not to rent
to unmarried couples has the sane effect on the rel ationship as

usi ng speech to refuse to rent to them Such statenents
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"signal[] that the [speakers] were likely to show an illega
* * * preference in their [rental] decisions. Any First
Amendmnent i nterest which mght be served by [the speech] and
whi ch m ght arguably outwei gh the governnental interest
supporting the regulation is altogether absent when the
[underlying] commercial activity itself is illegal and the
restriction on [speech] is incidental to a valid limtation on

econonmic activity." Pittsburgh Press, 413 U.S. at 389. %

The panel suggested (165 F.3d at 711) that the fact that the
| andl ords' statenents are religiously notivated nakes it
"religious" speech, which in turnis entitled to a higher |evel
of constitutional protection. Insofar as the panel's analysis is
prem sed on the notion that religious speech is entitled to

greater protection than nonreligious speech under the Free Speech

' Subsequent to Pittsburgh Press, the Court has taken a broader

vi ew about the protection to which "comercial speech" is
entitled, so long as the underlying commercial activity is |egal.
Thus, in Linmark Associates v. Township of WIIlingboro, 431 U.S.
85 (1977), for exanple, the Court held that a locality could not
prohibit "For Sale" signs in front of properties in order to stem
white flight. These appeals are different. Wile the Court in
Li nmark acknow edged that the governnment was furthering an

i nportant governnental objective in attenpting to assure racially
i ntegrated housing, there was no indication that the underlying
conduct that the speech was furthering (i.e., the sale of hones
by white honeowners) was itself illegal, unlike the conduct that
the speech in these cases directly "signals."” Moreover, the

| andl ords in these cases make statenents about their preferences
directly to the prospective tenants while refusing to engage in
the very comrercial transaction at issue. See Haley E.R 33
(Joyce Baker), 66 (Thomas). As then-Judge Kennedy has expl ai ned,
"the First Anmendnent is quite irrelevant if the intent of the
actor and the objective neaning of the words used are so close in
time and purpose to a substantive evil as to becone part of the
ultimate crime itself.” United States v. Freeman, 761 F.2d 549,
552 (9th Cr. 1985), cert. denied, 476 U S. 1120 (1986).
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Cl ause, that is m staken. See Heffron v. International Soc'y For

Kri shna Consciousness, Inc., 452 U S. 640, 652-653 (1981). Nor

is there any authority for the panel's apparent belief that the
Suprene Court's rul es governing comrercial speech are

i nappl i cabl e where that commercial speech is religiously
notivated. |ndeed, the panel's suggestion that a | aw regul ati ng
statenents about illegal commercial activity is entitled to

hei ght ened scrutiny because it burdens religiously-notivated

speech is directly contrary to the premise of Smth. Smth held

that if alawis neutral and generally applicable, the nere fact
that it burdens religiously-notivated acts is irrelevant to the
constitutional validity of the law. A religiously-notivated
violation of an otherwise valid | aw regul ati ng speech cannot be
the underlying right that "hybridizes" a Free Exercise claim
That woul d be boot strapping pure and si npl e.

The | andl ords have no "col orabl e" Free Speech O ause claim
regar di ng Anchorage Munici pal Code 5.20.020(G, or the other
provi si ons di scussed above. Therefore, strict scrutiny of these
provisions is not required by the "hybrid situation” exception

recogni zed in Smith.

2/ The federal Fair Housing Act does not contain a provision
that specifically prohibits inquiries by owners about prospective
tenants' status. Conpare Al aska Stat. § 18.80.240(4); Anchorage
Mun. Code 5.20.020(C). W thus do not address whether the
| andl ords have articulated a "col orabl e" Free Speech C ause claim
for these provisions, as they are clearly severable fromthe
chal | enged provisions that have direct federal anal ogues. See
Bonj our, 592 P.2d at 1238 & n.8 (severability of statutes);
Fardig v. Miunicipality of Anchorage, 803 P.2d 879, 884 (Al aska
Ct. App. 1990) (severability of Anchorage ordi nances). W note,
(continued. . .)
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CONCLUSI ON
Each of the provisions at issue is a neutral and generally

appl i cabl e exercise of the police power. The landlords in these
appeal s have failed to show "col orabl e" clains under the Takings
Cl ause or Free Speech Clause for those provisions that have
federal anal ogues and, thus, cannot invoke the "hybrid situation”
exception to Smith. Because there is no basis for strict
scrutiny (and the |andl ords have not contended that they can
prevail w thout strict scrutiny), the injunction and judgnent of
the district court should be reversed as to those provisions.

Respectful ly submtted,

BI LL LANN LEE
Acting Assistant Attorney General

DAVI D K. FLYNN
SETH M GALANTER
Att or neys
Depart nent of Justice
P. O. Box 66078
Washi ngton, D.C. 20035-6078
(202) 307-9994

2/ .. continued)

however, that 42 U S.C. 3604(c) has been interpreted to prohibit
i nqui ri es about prospective buyers and renter when, fromthe
context, the inquiry indicates the owner's preference not to sel
or rent to certain classes of persons. See Secretary v.

Bl ackwel I, 908 F.2d 864, 872 (11th Cr. 1990); Jancik v. HUD, 44
F.3d 553, 557 (7th Gr. 1995). Conpare Soules v. HUD, 967 F.2d
817, 824 (2d Cir. 1992) (no violation when asking about children,
as there are legitimte reasons for such an inquiry apart from
discrimnating on the basis of "famlial status"). As applied to
such inquiries, there would be no "col orabl e" Free Speech C ause
claimfor the reasons discussed in the text.
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Addendum A

Excerpts from Federal, State, and Local Laws



Di scrim nation

Section 804(a) of the Fair Housing Act, 42 U S.C. 3604(a),
provides, in relevant part:

[1]t shall be unlawful * * * [t]o refuse to sell or rent
after the making of a bona fide offer, or to refuse to
negotiate for the sale or rental of, or otherw se make
unavail abl e or deny, a dwelling to any person because of
race, color, religion, sex, famlial status, or nationa
ori gin.

Section 18.80.240(1) of the Alaska Statutes provides, in
rel evant part:

It is unlawful for the owner, |essee, manager, or other
person having the right to sell, lease, or rent rea

property * * * to refuse to sell, lease, or rent the real
property to a person because of sex, marital status, changes
in marital status, pregnancy, race, religion, physical or
mental disability, color, or national origin; however,
nothing in this paragraph prohibits the sale, |ease, or
rental of classes of real property commonly known as housi ng
for “singles” or “married couples” only[.]

Section 5.20.020(A) of the Anchorage, Al aska, Muni ci pal
Ordi nances provides, in relevant part:

[I]t is unlawmful for the owner, |essor, nmanager, agent or
ot her person having the right to sell, |ease, rent or
advertise real property to * * * [r]efuse to sell, |ease or
rent the real property to a person because of race,
religion, age, sex, color, national origin, marital status
or physical or nmental disability.

-la-



Fal se Representations

Section 804(d) of the Fair Housing Act, 42 U S. C. 3604(d),
provides, in relevant part:

[1]t shall be unlawful * * * [t]o represent to any person
because of race, color, religion, sex, handicap, famlial
status, or national origin that any dwelling is not
avai l abl e for inspection, sale, or rental when such dwelling
is in fact so avail able.

Section 18.80.240(5) of the Alaska Statutes provides, in
rel evant part:

It is unlawful for the owner, |essee, manager, or other
person having the right to sell, lease, or rent rea

property * * * to represent to a person that real property
is not available for inspection, sale, rental, or |ease when
in fact it is so available, or to refuse to allow a person
to inspect real property because of the race, religion,

physi cal or nental disability, color, national origin, age,
sex, marital status, change in marital status, or pregnancy
of that person or of any person associated with that
person|. ]

Section 5.20.020(E) of the Anchorage, Al aska, Muni ci pal
Ordi nances provides, in relevant part:

[I]t is unlawmful for the owner, |essor, nmanager, agent or
ot her person having the right to sell, |ease, rent or
advertise real property to * * * [r]epresent to a person
that real property is not available for inspection, sale,
rental or |lease when in fact it is available, or refuse a
person the right to inspect real property, because of the
race, religion, age, sex, color, national origin, marital
status or physical or nental disability of that person or
because of any person associated with that person.
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Di scrimnatory Statenents

Section 804(c) of the Fair Housing Act, 42 U S.C. 3604(c),
provides, in relevant part:

[I]t shall be unlawful * * * [t]o make, print, or publish,
or cause to be made, printed, or published any notice,
statenent, or advertisenent, with respect to the sale or
rental of a dwelling that indicates any preference,
[imtation, or discrimnation based on race, color,
religion, sex, handicap, famlial status, or national
origin, or an intention to nake any such preference,
[imtation, or discrimnation.

Section 18.80.240(7) of the Alaska Statutes provides, in
rel evant part:

It is unlawful for the owner, |essee, manager, or other
person having the right to sell, lease, or rent rea
property * * * to make, print, or publish, or cause to be
made, printed, or published, any notice, statenent, or
advertisenent with respect to the sale or rental of real
property that indicates any preference, limtation, or

di scrim nati on based on race, color, religion, physical or
nmental disability, sex, or national origin, or an intention
to make the preference, limtation, or discrimnmnation.

Section 5.20.020(G of the Anchorage, Al aska, Minicipa
O di nances provides, in relevant part:

[1]t is unlawful for the owner, |essor, nmanager, agent or
ot her person having the right to sell, |ease, rent or
advertise real property to * * * [c]lirculate, issue or

di spl ay, make, print or publish, or cause to be nade or

di spl ayed, printed or published, any comunication, sign,
notice, statement or advertisenent with respect to the use,
sale, lease or rental of real property that indicates any
preference, limtation, specification or discrimnation
based on race, religion, age, sex, color, national origin,
marital status or physical or nental disability. This shal
not be construed to apply to publishing conpani es which
accept advertising in the ordinary course of business.
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Addendum B

Excerpts fromPlaintiff-Appellant’s Brief in
Heart of Atlanta Motel, Inc. v. United States, No. 64-515
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