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About the Global Forum

The Global Forum on Transparency and Exchange of Information for
Tax Purposes is the multilateral framework within which work in the area
of tax transparency and exchange of information is carried out by over
130 jurisdictions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer
review of the implementation of the international standards of transpar-
ency and exchange of information for tax purposes. These standards are
primarily reflected in the 2002 OECD Model Agreement on Exchange of
Information on Tax Matters and its commentary, and in Article 26 of the
OECD Model Tax Convention on Income and on Capital and its commen-
tary as updated in 2004. The standards have also been incorporated into
the UN Model Tax Convention.

The standards provide for international exchange on request of fore-
seeably relevant information for the administration or enforcement of the
domestic tax laws of a requesting party. Fishing expeditions are not authorised
but all foreseeably relevant information must be provided, including bank
information and information held by fiduciaries, regardless of the existence
of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by
the Global Forum as relevant to its work, are being reviewed. This process is
undertaken in two phases. Phase 1 reviews assess the quality of a jurisdic-
tion’s legal and regulatory framework for the exchange of information, while
Phase 2 reviews look at the practical implementation of that framework. Some
Global Forum members are undergoing combined — Phase 1 and Phase 2 —
reviews. The Global Forum has also put in place a process for supplementary
reports to follow-up on recommendations, as well as for the ongoing monitor-
ing of jurisdictions following the conclusion of a review. The ultimate goal is
to help jurisdictions to effectively implement the international standards of
transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum
and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency
and Exchange of Information for Tax Purposes, and for copies of the pub-
lished review reports, please refer to www.oecd.org/tax/transparency and
WWW.eoi-tax.org.
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AML
CARICOM
CDD
DTC
ECCB
EOI
FIU
FSU
IBC
IBCA
IRD
ITA
MLPA
OECD

TIEA
VAT

Abbreviations

Anti-Money laundering

Caribbean Community and Common Market
Customer due diligence

Double Tax Conventions

East Caribbean Community Bank

Exchange of information

Financial Intelligence Unit

Financial Services Unit

International Business Company
International Business Companies Act
Inland Revenue Division

Income Tax Act

Money Laundering Prevention Act No.8 of 2011

Organisation for Economic Co-operation and
Development

Tax Information Exchange Agreements

Value-Added Tax
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Executive summary

1. This report summarises the legal and regulatory framework for trans-
parency and exchange of information in the Commonwealth of Dominica
(Dominica) as well as the practical implementation of that framework over
a three-year review period. The international standard, set out in the Global
Forum’s Terms of Reference to Monitor and Review Progress Towards
Transparency and Exchange of Information, is concerned with the availabil-
ity of relevant information within a jurisdiction, the competent authority’s
ability to gain timely access to that information, and in turn, whether that
information can be effectively exchanged with its exchange of information
partners.

2. Dominica is an island nation in the Eastern Caribbean and a parlia-
mentary democracy, as well as one of the region’s few republics. Since 2003,
the main drivers of the economy have been agriculture, tourism, financial
services, and construction. Dominica imposes both corporate and individual
income tax and has levied, since 2006, a value added tax on imports and
goods and services supplied locally.

3. Dominica committed to implementing the international standards
of transparency and information exchange in 2002. Dominica’s network for
exchange of information comprises bilateral and multilateral mechanisms
covering a total of 31 partner jurisdictions. Dominica’s 20 tax information
exchange agreements (TIEAs) generally mirror the OECD Model taxa-
tion information exchange agreement, and meet the international standard.
Additionally, Dominica is a party to the multilateral Caribbean Community
(CARICOM) agreement together with 10 other members of that organisation.

4. The availability of ownership information is ensured in Dominica
in relation to domestic companies and international business companies
(IBCs), due to the requirement that these companies maintain share reg-
isters. However, ownership information on external companies (i.e. those
incorporated under a foreign law. Partnerships must also report information
on partners to the Registrar of Companies. However, the lack of a compre-
hensive system of monitoring by the Registrar may not ensure that complete
ownership information is being maintained in respect of all companies and
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10 - EXECUTIVE SUMMARY

partnerships. Consistent with the international standard, Dominica’s legal and
regulatory framework ensures availability of ownership information relating
to domestic as well as foreign trusts, and, since April 2014, this includes own-
ership information relating to international exempt trusts. Finally, Dominican
officials advise that no bearer shares have been issued in Dominica, but
Dominican legislation still allows for their issuance. Only IBCs are permitted
to issue bearer shares. Legal requirements ensure that information on holders
of bearer shares issued by IBCs would be available in the event that they are
issued.

5. With regards to obligations to maintain accounting records, includ-
ing underlying documentation in compliance with the international standard,
these obligations are in place for domestic companies, partnerships and
domestic trusts. IBCs, foreign trusts and international exempt trusts are not
explicitly required to maintain accounting records and underlying docu-
mentation consistent with the international standard. Therefore, Dominica
is recommended to introduce consistent record-keeping obligations for all
relevant entities and arrangements. Dominica is recommended to ensure that
all companies, partnerships and arrangements are required to retain account-
ing records, including underlying documentation, for at least five years and
are subject to adequate oversight.

6. As to bank information, the combination of the banking law and anti-
money laundering rules generally impose appropriate obligations to ensure
that all records pertaining to account holders, as well as related financial and
transaction information, are available.

7. In respect of access to information, although the Comptroller of
Inland Revenue is vested with broad powers to gather relevant information,
such procedures have not been applied. EOI staff are not familiar of all provi-
sions and procedures relevant to the exercise of their duties, such as the need
to first obtain a court order where the requested information is required for
civil or criminal proceedings in the requesting jurisdiction. In addition to
powers to access information, the Comptroller also has compulsory powers
(with court authorisation) to search premises and seize information, as well
as to compel oral testimony. Enforcement of the aforementioned provisions
is secured by the existence of significant penalties for non-compliance. Since
July 2015, the Comptroller is also able to obtain information from persons
not subject to provisions of Tax Act and accordingly information can since
then be obtained from tax exempt entities, which include IBCs, international
exempt trusts and entities operating in offshore sector.

8. Since July 2015, Dominica’s competent authority is required to
notify the person who is the subject of a request under the Tax Information
Exchange Act (Act No.1 of 1988) (EOI Act) in limited circumstances (in civil
tax matters where the whereabouts of the person are known) although the
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competent authority has not yet developed procedures for implementing such
notification requirements. Further, even where the competent authority has
no obligation to notify (i.e. where the EOI request relates to criminal proceed-
ings), the taxpayer may be notified as part of the procedure to obtain a court
order to compel production of the information. Court procedures allowing
for an application of an order to be made without notice do exist, but have not
been tested with respect to EOI requests. Neither domestic bank nor profes-
sional secrecy interferes with the Comptroller’s access powers.

9. The scope of confidentiality provisions in the EOI Act is not consist-
ent with the international standard and information received by Dominica
may be disclosed to persons not authorised by the EOI agreements. Further,
prior to the current review, EOI staff were not informed of the need to seal
sensitive documents submitted to a court as part of an application to obtain
a court order to compel production of information under an EOI agreement.
Although safeguards to protect confidential information appear to exist in
Dominican law, their effectiveness has not yet been demonstrated in practice,
nor are they certain to protect the confidentiality of EOI materials submitted
to a court.

10. Dominica has been assigned a rating for each of the ten essential
elements, as well as an overall rating, based on the analysis contained in the
text of the report, and taking into account the Phase 1 determinations and
any recommendations made in respect of Dominica’s legal and regulatory
framework and the effectiveness of its exchange of information in practice.
On this basis, Dominica has been assigned the following ratings: Compliant
for elements A.3, C.1, C.2, and C.4, Partially Compliant for elements A.1, B.1,
B.2, C.3 and C.5, and Non-Compliant for element A.2. In view of the ratings
for each of the essential elements taken in their entirety, the overall rating for
Dominica is Partially Compliant.

11. A follow up report on the steps undertaken by Dominica to answer
the recommendations made in this report should be provided to the PRG
within six months of the adoption of this report.
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INTRODUCTION - 13

Introduction

Information and methodology used for the peer review of Dominica

12. This report assesses the legal and regulatory framework for trans-
parency and exchange of information in the Commonwealth of Dominica
(hereafter “Dominica”) as well as Dominica’s implementation of such frame-
work in practice. This assessment was based on the international standards for
transparency and exchange of information as described in the Global Forum’s
Terms of Reference to Monitor and Review Progress Towards Transparency
and Exchange of Information, and was prepared using the Global Forum’s
Methodology for Peer Reviews and Non-Member Reviews. The assessment was
conducted in two phases and was based on Dominica’s laws, regulations, and
exchange of information mechanisms (EOI) in force or effect as at 19 August
2016, as well as other materials supplied by Dominica and information supplied
by partner jurisdictions. The Phase 1 assessment was based on all such materi-
als in force or effect, or available, as of May 2012. A supplementary Phase 1
assessment similarly assessed all relevant materials that were available up to
11 August 2015. The Phase 2 assessment examines the practical implementa-
tion of Dominica’s legal framework during the three-year review period of
1 July 2012-30 June 2015, as well as any changes made to the legal and regula-
tory framework since the Phase 1 review. It included an on-site visit to Roseau
from 22-25 March 2016, during which the assessment team met with officials
and representatives of several divisions and subdivisions of Dominica’s tax
administration service, the financial regulators, and others (a full list of partici-
pants is attached to this report as Annex 4). The Phase 2 assessment is based on
the laws, regulations, and EOI mechanisms in force or effect as at 19 August
2016. It also reflects Dominica’s responses to the Phase 2 questionnaire, expla-
nations and materials supplied by Dominica during and after the on-site visit
and information supplied by partner jurisdictions.

13. The Terms of Reference breaks down the standards of transparency
and exchange of information into 10 essential elements and 31 enumer-
ated aspects under 3 broad categories: (A) availability of information; (B)
access to information; and (C) exchange of information. The Phase 1 review
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assessed Dominica’s legal and regulatory framework against these elements
and each of the enumerated aspects. Therefore, each essential element has a
determination that: (i) the element is in place; (i) the element is in place but
certain aspects of the legal implementation of the element need improvement;
or (iii) the element is not in place. These determinations are accompanied by
recommendations on how certain aspects of the system could be strength-
ened. The Phase 2 components are reflected in the ratings of Dominica’s
practical application of each of the essential elements. The following ratings
are assigned: (i) Compliant, (ij) Largely Compliant, (iii) Partially Compliant,
or (iv) Non-compliant. An overall rating is also assigned to reflect Dominica’s
overall level of compliance with the international standard. A summary of the
findings and recommendations, as well as underlying factors, relating to all
10 elements is annexed to this report.

14. At each phase, the assessment team comprised two expert assessors
and members of the Global Forum Secretariat. The Phase 1 assessment was
conducted by two assessors, Ms. Evelyn Lio, Tax Director (International Tax),
Inland Revenue Authority of Singapore and Mr. Jean-Marc Seignez, Legal
Advisor, Ministry of Economy and Finances of France, and two representatives
of the Global Forum Secretariat, Mr. Sanjeev Sharma and Mr. David Moussali.
The supplementary assessment consisted of two assessors, Ms. Caroline
Lavigne, Legal Advisor, Ministry of Economy and Finances of France and
Ms. Evelyn Lio, Inland Revenue Authority of Singapore, and a representative
of the Global Forum Secretariat, Ms. Audrey Chua. The Phase 2 assessment
team was composed of two expert assessors, Ms. Caroline Fitamant, Legal
Advisor, Ministry of Economy and Finances of France and Ms. Evelyn Lio, as
well as two representatives of the Global Forum Secretariat, Ms. Kathleen Kao
and Ms. Renata Teixeira.

Overview of Dominica

15. Dominica is an island nation in the Eastern Caribbean with an area
of 751 km? and a population of 73 607 (July 2015 estimate), of which roughly
21% resides in the capital, Roseau. It is divided into 10 parishes; Saint
Andrew, Saint David, Saint George, Saint John, Saint Joseph, Saint Luke,
Saint Mark, Saint Patrick, Saint Paul and Saint Peter. Dominica is situated in
the centre of the islands known as the Lesser Antilles in the Caribbean Sea
between the two French islands of Guadeloupe in the north and Martinique in
the south. English is the official language. The currency is the East Caribbean
dollar (XCD) which has been pegged to the US dollar since 1976 at a rate of
XCD 2.70 to USD 1.00.
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16. In 2014, the island of Dominica had a GDP of USD 524.1 million and
a GDP per capita of USD 6 930.! In 2014, services contributed 69.3% to the
GDP, whereas, industry and agriculture contributed 14.8% and 15.9% respec-
tively.? In the past, the economy of Dominica has been largely driven by the
agricultural sector — primarily bananas. With the decline of the banana indus-
try resulting from the loss of preferential access for bananas to the European
market, the government has sought to diversify the island’s production base
by promoting Dominica as an ecotourism destination and encouraging the
development of an international financial services sector, including com-
pany and bank registration and internet gambling. Dominica also signed an
agreement with the EU to develop geothermal energy resources. In 2003, the
government began a comprehensive restructuring of the economy — includ-
ing elimination of price controls, privatisation of the state banana company,
and tax increases — to address an economic and financial crisis and to meet
IMF requirements. This restructuring paved the way for an economic recov-
ery (real growth for 2006 reached a two-decade high) and helped to reduce
the debt burden, which remains at about 78.6% of GDP. However, Hurricane
Dean struck the island in August 2007 causing damages equivalent to 20%
of GDP. In 2010-2013, growth slowed as a result of the global recession.
Despite a slight improvement in 2011, the economy further contracted after
the damage caused by Tropical Storm Erika in 2015, making Dominica one of
the currently slowest growing economies in the Caribbean region.

17. In 2013, Dominica’s export destinations were Jamaica (USD 10.4 mil-
lion), Saudi Arabia (USD 8.12 million), Guatemala (USD 5.38 million),
Guyana (USD 5.25 million) and France (USD 3.49 million). Dominica’s
top import origins were the United States (USD 62.6 million), China
(USD 22.9 million), Vietnam (USD 17.4 million), the United Kingdom
(USD 8.67 million) and Canada (USD 4.51 million).? Foreign direct invest-
ments in Dominica are mostly made by entities from Canada and the United
States.

18. In addition to CARICOM, Dominica is a member of the Organisation
of American States, the Organisation of Eastern Caribbean States (OECS),
the International Monetary Fund, the United Nations and the World Trade
Organisation. In 2002, Dominica committed to the principles of transpar-
ency and effective exchange of information for tax purposes and it joined
the Global Forum on Transparency and Exchange of Information for Tax
Purposes in 2009.

—_—

See: http://data.worldbank.org/country/dominica.
2. See: http://data.worldbank.org/country/dominica.
3. See: http://atlas.media.mit.edu/en/profile/country/dma/.
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Governance and legal system

19. Dominica is a common law jurisdiction and, as a parliamentary
democracy, one of the Caribbean’s few republics. After periods of French and
English colonial rule, it became an independent nation in 1978. Dominica’s
Constitution (Dominica Constitution Order 1978) provides for the separation
of powers between the Executive, the Legislature, and the Judiciary.

20. The Head of State is the President who is elected for a five year term
by the House of Assembly. Executive authority is vested in the President
and is exercised on his behalf by the Prime Minister and the Cabinet. The
President appoints as Prime Minister the person who commands the sup-
port of the majority of elected members of the House. He also appoints,
on the Prime Minister’s recommendation, other Cabinet Ministers from
among members of the House. The Cabinet is collectively responsible to the
Parliament. Legislative power is vested in the House of Assembly and the
President. The unicameral House of Assembly consists of 21 representatives
elected for a five year term in single-seat constituencies, and 9 appointed
senators, together with a Speaker, where the Speaker is not already an elected
member or a senator. In addition, where the office of Attorney General is a
public office, the Attorney General also becomes a member of the House.

21. The hierarchy of laws is as follows: (i) the Constitution, against
which all other laws are subject and must be tested for legality; (i7) Acts
of the House of Assembly; and (iii) Subsidiary Laws, Rules, Orders and
Statutory Instruments, made in pursuance of Acts of Parliament. The Tax
Information Exchange Act of Dominica provides that an agreement with
another Government will have the force of law in Dominica once that
agreement is scheduled to the Act. Accordingly, tax information exchange
agreements become part of domestic law and have the same legal status as
domestic law. By virtue of the Constitutional protection as to the role of each
arm of government, treaties, which are concluded by executive action, cannot
be implemented without the Legislature’s sanction.

22. Dominica has three magistrate’s courts, with appeals made to
the Eastern Caribbean Court of Appeal and, ultimately, to the Judicial
Committee of the Privy Council in London. The Eastern Caribbean Supreme
Court (comprising of the High Court and the Eastern Caribbean Court of
Appeal) is headquartered in Saint Lucia, but at least one of its 16 High Court
judges must reside in Dominica and preside over the High Court. The com-
petence over tax cases lies with the High Court.

PEER REVIEW REPORT — PHASE 2 - DOMINICA © OECD 2016



INTRODUCTION — 17

Taxation system

23. Dominica imposes both corporate and individual income tax.
Employers are required to make social security contributions for their staff.
Since 1 March 2006, Dominica has implemented a value added tax (VAT) of
15% on imports and on goods and services supplied locally.

24, The administration of income tax is governed by the Income Tax
Act (Chap. 67:01) and the Collection of Taxes Act (Chap. 66:01). Personal
income tax rates 15%, 25%, and 35%. Taxes are payable on all earnings or
profits, including employment income, rents, dividends, pension income, and
income from overseas. All resident corporations (incorporated or with their
place of management and control in Dominica) are taxed on their worldwide
income at the rate of 25% (effective as of January 2016), regardless of the
amount (s.61 Income Tax Act). External (foreign) companies which operate
in Dominica must be registered with the Registrar of Companies and must
pay corporation tax on locally sourced income at a tax rate of 30%, as well as
a tax on branch profits remittances.

25. Dominica offers fiscal incentives to a number of businesses (domes-
tic or foreign). The International Business Companies Act (IBCA), passed
in 1996, guarantees that IBCs incorporated in Dominica are exempted for
a period of 20 years from the date of incorporation from domestic taxation,
duties and similar charges. Additionally, businesses involved in development
projects in the manufacturing, tourism, agro-processing, information and
communication technology, and any other approved sector also benefit from
incentives, including tax holidays of up to 20 years, exemption from payment
of import duty and value added tax on capital assets up to commencement
of operations, withholding tax exemptions on dividends, interest payments,
and other relevant external payments. Registration would be required to meet
VAT legislation requirements.

26. Domestic trusts, foundations, partnerships and estates are taxed at
the same rate as companies. In the international financial sector, international
exempt insurance companies, offshore banking banks and international
exempt trusts are not required to pay taxes.

Exchange of information for tax purposes

27. The Tax Information Exchange Act (Act No.l of 1988) (EOI Act)
designates the Minister of Finance as the Tax Co-operation Authority for the
purposes of facilitating exchange of information requests submitted through
scheduled Tax Information Exchange Agreements (TIEAs) and Double
Taxation Conventions (DTCs) and under article 4 of the EOI Act, the Minister
of Finance may enter into agreement with any other jurisdiction. The Act
also empowers the Comptroller of Inland Revenue to exercise all powers and
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authorities vested in him under the Income Tax Act to administer and process
any request made pursuant to an agreement.

28. Dominica’s oldest exchange of information (EOI) arrangement was
signed with Switzerland in 1963 (before independence) and the most recent
with Ireland in July 2013. Its EOI network now encompasses 31 jurisdictions.
In addition to its 20 TIEAs and 1 bilateral DTC, Dominica can share infor-
mation in tax matters with 10 jurisdictions under the multilateral CARICOM
agreement.*

Overview of the financial sector and relevant professions

29. Growth of the economy of Dominica in 2006 was partly attribut-
able to the growth of the international financial services sector. So far, a
relatively small number of offshore banks and other IBCs have registered
in Dominica, but the government is trying to attract more by making regis-
tration economical and easy. The legal framework permits the existence of
international financial services entities such as banks, business companies,
insurance companies and trusts, which have specific laws tailored for them
which are different to regular commercial laws. Financial institutions have
benefited from private sector deposits that have been increasing in part due
to strong inflows from expatriates in North America and Europe. Dominica
also offers an economic citizenship programme based on a contribution to
the state (by way of a real estate purchase or other investment) as a means
of further developing the country. The names of those receiving economic
citizenship are published in the official Gazette.

30. The financial sector in Dominica is primarily served by commercial
banks and insurance companies. As of August 2016, Dominica’s financial
sector was comprised of the following entities: 4 commercial banks (3 for-
eign owned branches and one local bank) serving the domestic market, 7
offshore banks, 17 insurance companies, 8 credit unions, 6 money services
businesses, a government owned development bank, and a Building and Loan
Association. As of January 2012, offshore banks were reported to hold assets
of USD 150 273 000, whereas the amounts of deposits in the total of 526
accounts were USD 117 878 000.

4. The Agreement among the Governments of the Member States of the Caribbean
Community for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, Profits or Gains and Capital Gains and
for the Encouragement of Regional Trade and Investment allows for EOI between
Antigua and Barbuda, Barbados, Belize, Grenada, Guyana, Jamaica, Saint Kitts and
Nevis, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.
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Size and integration of the jurisdiction’s financial sector as at 31 December 2014

Other credit Insurance
Banks institutions Securities (Dec10)  Total

Number of institutions Total 7 " Nil 17 35
Assets USD '000 717,242 271,413 Nil 61,489 1,050,144

USD '000 590,817 181,852 Nil 88,681 861,350
Deposits i

% Non-resident  18% n/a n/a n/a 18
31. There are three government bodies responsible for financial regula-

tion in Dominica: the Eastern Caribbean Central Bank (ECCB), the Eastern
Caribbean Securities Regulatory Commission (ECSRC) and the Financial
Services Unit (FSU). The ECCB and the ECSRC are multi-jurisdictional reg-
ulators with responsibility for regulation in the Eastern Caribbean Currency
Union (ECCU): Anguilla, Antigua and Barbuda, Dominica, Grenada,
Montserrat, Saint Lucia, Saint Kitts and Nevis, and Saint Vincent and the
Grenadines. The ECCB is responsible for the regulation of domestic banking
business while the ECSRC is responsible for the regulation of domestic secu-
rities business within the ECCU. The FSU is responsible for the prudential
regulation of all other financial institutions in Dominica (see section A.3 for
a more detailed discussion of the oversight of the financial sector).

32. The offshore sector, which is also regulated by FSU, currently com-
prises 7 offshore banks, one internet gaming company, 8 credit unions and
approximately 19 068 IBCs. There are no international exempt trusts cur-
rently registered in Dominica.

33. Professional service providers in Dominica include lawyers, account-
ants, and public notaries. As of December 2014, there were:

» approximately 90 legal professionals affiliated to the Dominica Bar
Association;

» approximately 31 certified accountants affiliated to the Institute of
Chartered Accountants of the Eastern Caribbean;

» approximately 30 registered notaries; and,

» 15 licensed corporate service providers.

Recent developments
34. Dominica has completed the ratification processes to bring into force

all agreements that are in line with the standard. Dominica is currently nego-
tiating a TIEA with Italy and considering negotiations with India.
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Compliance with the Standards

A. Availability of information

Overview

35. Effective exchange of information requires the availability of reliable
information. In particular, it requires information on the identity of owners
and other stakeholders as well as information on the transactions carried
out by entities and other organisational structures. Such information may
be kept for tax, regulatory, commercial or other reasons. If such information
is not kept or the information is not maintained for a reasonable period, a
jurisdiction’s competent authority may not be able to obtain and provide it
when requested. This section of the report describes and assesses Dominica’s
legal and regulatory framework for availability of information, as well as the
implementation and effectiveness of this framework in practice.

36. Dominica’s legal framework relating to the retention and maintenance
of ownership and identity information is largely in place, excepting external
companies (those incorporated in a foreign jurisdiction) but managed and
controlled in Dominica. Domestic companies and partnerships (both domestic
and foreign) are required to file annual returns with ownership information.
Domestic companies and IBCs are required to maintain shareholder registers.
Only external companies do not have any legal obligations to maintain owner-
ship information in Dominica. Ownership information in relation to companies
incorporated under the Companies Act 1994 is available due to the requirement
to maintain a share register where the identity of shareholders must be reported.
International business companies incorporated under the International Business
Companies Act 1996 are subject to a similar requirement. Only external
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companies (companies incorporated under a foreign law) do not have any legal
obligations to make ownership information available.

37. Following amendments to Dominica’s AML regime in April 2014
clarifying the obligations of international exempt trusts to maintain ownership
information, Dominican law now ensures the availability of information relat-
ing to domestic as well as most foreign trusts. Although certain “low value”
international exempt trusts are not required by the 2014 amendments to keep
any ownership information, this gap is not considered material given that there
are at present no international exempt trusts registered in Dominica.

38. Dominican law permits the issuance of bearer shares by IBCs, but
not by domestic companies. The International Business Companies Act
ensures that information on bearer shares issued by IBCs would be available
by requiring the registration of the name and address of the person who holds
the shares with an approved fiduciary. Dominican officials advise that to
date, no bearer shares have been issued in Dominica.

39. Where an obligation exists to keep relevant records, enforcement
provisions are generally in place to address instances of non-compliance.
Enforcement measures consist of fines, imprisonment, and suspension or
revocation of licenses. In practice, however, Dominica does not have in
place an effective system of oversight to monitor and enforce the compli-
ance of all entities with their obligations to maintain ownership and identity
information. The only system of oversight in place in Dominica is through
the financial services regulator, which supervises service providers under
Dominica’s AML framework. This system of monitoring comprises regular
on-site inspections to review the information service providers are obliged to
keep, including ownership and identity information. Currently, only service
providers, and not IBCs, are subject to the enforcement powers of the finan-
cial services regulator for breaches relating to the maintenance of relevant
records. Moreover, the financial services regulator has not yet exercised any
of its enforcement powers with respect to the aforementioned obligations.
Therefore, Dominica is recommended to implement a system of oversight and
enforcement to ensure compliance with the obligations to maintain or provide
ownership information for all relevant entities.

40. Obligations to maintain accounting records, including underlying
documentation in compliance with the international standard, are in place
for domestic companies, partnerships and domestic trusts. IBCs, foreign
trusts and international exempt trusts are not required to maintain account-
ing records and underlying documentation in a manner consistent with the
international standard. Dominica is therefore recommended to introduce
consistent obligations for all relevant entities and to ensure that all relevant
entities are required to keep accounting records, including underlying docu-
mentation for at least five years.
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41. During the review period, Dominica generally had in place adequate
oversight of the compliance of domestic companies, external companies and
partnerships with their accounting obligations under the tax law. However, a
significant number of companies registered with the Register of Companies
are not registered with the tax administration. Although Dominica indicated
that the vast majority of these companies are inactive, there would also
be a risk that they would be carrying on business that do not require local
registration and would thus be undetected by the tax administration. The
monitoring of IBCs revealed that such companies did not always maintain
at the office of their registered agents the accounting records required under
the IBCA. Although the FSU has sensitised registered agents concerning the
IBC accounting obligations, the effectiveness of the sensitisation efforts could
not be verified. Dominica is recommended to closely monitor the compli-
ance of IBCs with the accounting requirements in the IBCA and ensure that
its enforcement powers are effective in deterring non-compliance with the
accounting requirements in the IBCA.

42. Information on transactions and customers of banks is available
pursuant to Dominica’s banking law and AML/CFT framework. Dominica’s
financial services regulator has in place an active monitoring and enforce-
ment programme to ensure that financial institutions are in compliance with
their AML obligations, including keeping customer and transaction records
and conducting customer due diligence.

43, Dominica did not receive any EOI requests during the current
three year review period (1 July 2012-30 June 2015). However, Dominica
did receive one EOI request (relating to company identity and ownership
information) outside of the review period that related to company identity
and ownership information, as well as bank information (the circumstances
of this request are explained more in detail below in section C.5). While the
review was ongoing, Dominica was able to provide a partial response (with
information on company ownership), but the bank information requested
remains outstanding.

A.1. Ownership and identity information

Jurisdictions should ensure that ownership and identity information for all relevant
entities and arrangements is available to their competent authorities.

44. Dominican law permits the creation of various entities: companies
(including offshore entities, such as IBCs) (ToR A4.1.1), partnerships (ToR A4.1.3),
and trusts (7ToR A.1.4). Foundations (7oR A.1.5) are not allowed under
Dominican law. Bearer shares (ToR A4.1.2) may be issued by certain types of
companies. This section will examine the availability of ownership information
with respect to relevant entities and arrangements, as well as the enforcement
provisions in place to ensure compliance (7oR A4.1.6).
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Companies (ToR 5 A.1.1)

45. The primary piece of legislation governing the establishment of com-
panies is the Companies Act. Companies incorporated under the Companies
Act 1994 (CA), may be formed as either:

*  Companies limited by shares (sections 26 to 57 CA): This type of
company has shareholders with limited liability. If it is private, a
company can be formed with only one shareholder and one director.
Public companies must have at least three directors and shares are
freely transferable. The Companies Act does not set any minimum
level of capital. Different classes of shares are possible but bearer
shares are prohibited; or,

»  Companies without share capital (non-profit companies) (sections
326 to 337 CA): A company without share capital which must limit its
activities to purposes that are, for instance, religious, philanthropic,
or educational. Non-profit companies must have a minimum of three
directors.

46. The Companies Act also covers the registration of external companies
in Dominica (ss. 338 to 359 CA). An external (or foreign) company is any firm
or body of persons, whether incorporated or unincorporated, formed under the
laws of a country other than Dominica that carries on business in Dominica.

47. Prior to the enactment of the Companies Act in 1994, the Law Relating
to Companies governed the formation of all companies. Companies incorpo-
rated under the previous legislation had to apply to the Registrar of Companies
for a certificate of continuance within three years of the commencement of
Companies Act (s.362 CA). Upon the expiration of the three year conversion
period, these entities became regulated under the Companies Act, the provi-
sions of the Companies Act would apply to these “former-Act companies” as
if they had been incorporated under the Companies Act. Under section 368 of
the Companies Act, former-Act companies that did not apply for certificates of
continuance were equally deemed to be continued under the Companies Act
at the expiration of the conversion period. Thus all Companies Act obligations
now apply equally to companies established under the previous Act.

48. The International Business Companies Act 1996 (IBCA) governs the
creation of international business companies (IBCs). Pursuant to the IBCA,
IBCs cannot: (i) carry on business in Dominica with persons domiciled
or resident in Dominica; (i) own an interest in real property in Dominica;
(iii) accept banking deposits; or (iv) accept contracts of insurance (s.5 IBCA).
Companies limited by shares can be created under the IBCA.

5. Terms of Reference to Monitor and Review Progress Towards Transparency and
Exchange of Information.
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49. In Dominica there also exist: (i) co-operative societies, and
(ii) friendly societies. Co-operative societies are self-help, collectively owned
and democratically controlled enterprises that act for their members on a not-
for-profit basis (s.2 (1) Co-operative Societies Act 2011). Friendly societies
are societies organised for mutual benefit, insurance of farm animals, chari-
table or social purposes (s.5 Friendly Societies Act 1928). These entities are
not dealt with further in this report.

50. As of 31 December 2015, there are approximately 3 350 domestic
companies and 19 068 IBCs registered in the Companies Register. The
registered domestic companies comprises of 402 non-profit companies and
2 998 companies limited by shares.

Domestic companies

51, In Dominica, the incorporation and registration of domestic com-
panies is governed by the Companies Act. The registration authority for
companies incorporated under the Companies Act is the Registrar of
Companies (ROC) (ss.4 and 328 CA). Section 494 of the CA establishes that
the ROC shall maintain a Register of Companies containing the name of every
body corporate. A company that fails to register with the ROC would not have
any legal existence and could not legally operate (s. 9 CA). Documents kept by
the ROC are open for public examination, upon payment of a fee (s.495 CA).
Domestic companies are not required to provide ownership information at the
time of registration, but they are obligated to file annual returns containing
ownership information with the ROC. Domestic companies are also required
to maintain shareholder registers at their registered offices.

Information submitted to the Registrar of Companies

52. Domestic companies are not required to make ownership informa-
tion available as part of registration with the ROC. To register a company, an
application detailing the name and contact details of the applicant as well as
the name of the proprietor(s) of the business (including those who are partners)
must be filed with the Companies and Intellectual Property Office (CIPO) of
the Registrar of Companies. The name of every incorporator must be entered
in the company’s register of members as soon as possible after the company’s
registration (5.4 CA). One or more persons may incorporate a company by
signing and sending articles of incorporation to CIPO (s.4 CA). The articles,
however, do not contain ownership information on the company.® At the time

6. The articles of incorporation of companies must follow a prescribed form and
include: (i) the name of the company; (ii) the classes and any maximum number
of shares that the company is authorised to issue; (iij) if the rights to transfer
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of submitting the articles of incorporation, the incorporator(s) must also
furnish the address of the registered office, which must be maintained at all
times in Dominica (s. 175 CA). Upon receipt of all of the required documenta-
tion, the ROC will issue a certificate of incorporation providing proof of the
incorporation of the company (s.8 CA). A company comes into existence on
the date shown on its certificate of incorporation (s.9 CA). The ROC must
retain documents for six years from the date they are received (s. 507 CA).

53. Since October 2012, the ROC’s database of registered companies has
been digitised and is now available in the form of an online portal. The portal
is maintained by CIPO, which processes information submitted electronically
by companies in the process of incorporating and registering their business
names. As described above, ownership information is not among the type of
information required to be submitted for incorporation. Once CIPO is satis-
fied that all the required information has been submitted, the information
is also shared with other relevant agencies, including the Inland Revenue
Division for its own registration purposes (see below section on “informa-
tion submitted to the tax authority”). Once the Inland Revenue Division
has issued a tax identification number, CIPO will then issue the certificate
of incorporation to the company, at which point the company is officially
incorporated. This “one-stop shop” approach was intended to streamline
the registration and incorporation process in Dominica by requiring enti-
ties to input the required information only once, rather than submitting such
materials to the relevant agencies individually, as was done in the past. The
“one-stop shop” method has thus far also harmonised the two registration
proceeding; as of October 2012, the numbers of entities registered with the
ROC and the IRD have been identical (597 in both cases).

54. After incorporation, companies are required to provide to the ROC
before the first of April each year an annual return detailing the number of
shares issued or redeemed over the last financial period and the name of the
persons holding shares in the company (including any persons who have
held shares at any time since the provision of the last return) (s. 194 CA).
The Registrar is entitled to strike from the register any company that fails to
send any return, notice, document, or fee as required by the Act (s.511 CA).
Moreover, to remain in good standing, a company needs to file its annual
return, pay its annual fee and submit a statement of solvency. Failure to file
an annual return constitutes an offence under the Companies Act and is pun-
ishable with a fine of XCD 5 000 (USD 182) (s.533 CA).

shares is to be restricted; (iv) the number of directors; and (v) any restrictions on
the business that the company may carry on (s.5 CA).
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Oversight by the Registrar of Companies

55. The ROC mainly functions as a repository of information and pro-
vides extremely limited supervision of companies under its purview. By
law, the ROC is also empowered to strike off the registrar a company or
other body corporate that fails to send any return, notice, document or pre-
scribed fee as required by the Companies Act (s.511(1)(a) CA). In the event
of a default of this nature, the Companies Act stipulates that the ROC shall
send a notice to the company advising it of the default. The company then
has 30 days to remedy the default or shall be struck off the register (s. 511(2)
CA). However, the ROC admits that no active supervision of annual return
filing (e.g. in the form of issuing of default notices or striking off) is currently
taking place. With the exception of cases of voluntary dissolution, however,
no companies have been struck from the register since 2007. No reason was
provided for why striking off has not occurred in the past nine years. The
ROC was not present at the on-site visit; thus its processes and procedures
relating to the above could not be clarified or discussed in-depth. After the
on-site visit, the ROC explained that the current system does not allow for it
to easily identify non-compliant companies. Thus it does not systematically
monitor whether companies are meeting registration or filing requirements.
Rather, the ROC relies on third parties to bring to its attention instances of
non-compliance. Purportedly, improvements are being made to the system to
allow the ROC to distinguish companies that are not meeting filing or annual
fee requirements. No enforcement measures have been taken against non-
compliant companies to date.

Information submitted to the tax authority

56. The responsibility for administering the Income Tax Act is vested
in the Comptroller of Inland Revenue (s.3 ITA). However, the ITA does not
contain any express obligations for companies to register with the Inland
Revenue Division.

57. The only law containing a registration requirement for tax purposes is
the VAT Act (VATA), under which every legal or natural person who carries
on taxable activity’ and is not already registered for tax purposes is required
to apply for VAT registration. In determining whether a person is required to
apply for registration, the Comptroller may have regard to the value of taxable
supplies made by another person where both persons are related (s. 11 VATA).
An applicant must provide such further information as the Comptroller may

7. Section 6 of the Value Added Tax Act, 2005 (“VATA”), defines “taxable activ-
ity” as activity which is carried on continuously or regularly by any person in
Dominica or partly in Dominica whether or not for profit, that involves or is
intended to involve, in whole or in part, the supply of goods or services.
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require (s. 12). Entities which do not meet the registration threshold may apply
for registration (s. 11(5) VATA) but approval and registration will be based on a
number of conditions and is discretionary. There is no requirement to provide
ownership information as part of VAT registration.

58. Any person liable to income tax must file an annual return of the
income of their business to the Comptroller by 31 March of the year follow-
ing the year to which the return relates (s.66 ITA). The assessable income
of a taxpayer resident in Dominica includes the gains or profits from any
business; any employment; rentals or royalties; interest or discounts; pre-
miums, commissions, fees and license charges; annuities and other periodic
receipts including receipts by way of alimony or maintenance; dividends;
and any other gains or profits accrued (ss.8(1)(a) and 33(1) ITA). A person is
defined to include individuals, trusts, estates of deceased persons, companies,
partnerships and every other legal person (s.2 ITA). The tax return form is
prescribed by the Comptroller (s. 127 ITA). There is no requirement to pro-
vide ownership information in annual tax returns.

59. Despite the absence of any provisions mandating the registration of
taxpayers under the ITA, the IRD explained that, in practice, taxpayers (who
are required to file annual tax returns) are registered by the IRD in order
for their tax returns to be processed. The procedure for registration in this
manner is not codified in any law or regulation. In practice, the IRD explains
that it has access to the online database of companies maintained by CIPO.
Once all of the required information has been received and processed by
CIPO, it is made available to the IRD. The IRD reports checking the online
portal on a regular basis — at least once a day — to identify new taxpayers.
When a new company has been identified, the details submitted to CIPO
through the online portal are transferred into the IRD’s internal tax system, at
which point a tax identification number (TIN) is generated and also uploaded
to the online portal. Only once CIPO has received the TIN, will the ROC
issue a Certificate of Incorporation to the company. Depending on the type
of business conducted by the company, the tax registration process may be
two-fold, the second stage involving the creation of a Corporate Income Tax
Account. For the last two years, the IRD reports 1 627 registered companies,
of which 1 168 are active accounts.

60. Although there is no requirement to provide ownership information
in annual corporate income tax returns, the IRD does verify company’s own-
ership information in the course of tax audits, in particular in cases where
companies have distributed dividends to their shareholders. The distribution
of dividends to foreign shareholders is subject to a 15% withholding tax
(WTH) and the IRD verifies shareholder information to determine whether
WTH have been duly paid by the company. Companies are required to file
WTH returns when making distributions.
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Oversight by the tax authority

61. In 2013, the large and medium taxpayers division of the tax authority
created a compliance department to identify non-fliers. Since the inception of
this programme, the compliance department follows up with companies that
are in default of their filing obligations or have failed to pay any prescribed
fees. To determine whether a company is still active, the compliance depart-
ment will first send out a notice to the company in question and, if the notice
is unanswered, make a field visit to the company’s registered address. In the
event a company is determined to be no longer active, the IRD will make a
note in its internal system, but this information is not shared with other agen-
cies, such as the Registrar.

Information held by companies

62. All companies incorporated under the Companies Act must prepare
and maintain registers of members at their registered offices on an on-going
basis, containing: (i) the names and the latest known address of each person
who is a member; (ii) a statement of the shares held by each member; and
(iii) the date on which each person was entered on the register as a member
and the date on which any person ceased to be a member (s. 177 CA). Failure
to do so is punishable with a fine of XCD 5 000 (USD 1 852) (s.533 CA). A
transfer of registered shares is effectuated by an instrument of transfer signed
by the transferor and accompanied by either the transferor’s share certificate
or certified by the company or the East Caribbean Stock Exchange (s. 195(4)
CA). A transfer of shares will not be recognised by a company until the
transfer, along with the details of the new sharecholder, has been registered
(s.195(6) CA). Only after such registration is a person named in the share
certificate entitled to the shares mentioned therein (s.200(2) CA).

63. The ROC is the body responsible for supervising obligations under
the Companies Act. However, as discussed above, in practice, the ROC does
not conduct any form of monitoring (aside from the limited monitoring of the
filing of annual returns). Therefore, the obligation to maintain share registers
by domestic companies is generally not monitored by any government body,
with the exception of the limited oversight by the IRD in case companies
make distributions to non-residents. No penalties for failure to maintain share
registers have been imposed to date as the ROC does not monitor this obliga-
tion and would not register any instances of non-compliance.

International Business Companies

64. IBCs are required to register with the ROC (s.2(1) IBCA). IBCs are
also subject to supervision by the Financial Services Unit (FSU) (s. 115 IBCA
and Schedule V FSUA). The FSU is empowered to perform regulatory,
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investigatory and enforcement functions in relation to the activities of the
IBCs in Dominica.

65. An IBC must have a registered office and a registered agent in
Dominica at all times (ss.38 and 39 IBCA). Only a barrister or a chartered
accountant practising in Dominica, or a company licensed under the Companies
Act with authorised and paid up capital of not less than USD 250 000, an
offshore bank licensed under the Offshore Banking Act 1996, or a manage-
ment company registered under the Exempt Insurance Act 1997, may act as a
registered agent. No person shall be a registered agent unless he/she has been
authorised by the ROC (s.39(3) IBCA). After the registered agent has been
authorised he/she may obtain a license certificate from the Minister of Finance
(.20 IBCA (Amendment) 2000).

Information submitted to the Registrar of Companies

60. To register, an IBC must submit to the ROC a memorandum of asso-
ciation and its articles of association. The IBCA does not require that either
the memorandum or articles of association contain information on the owners
of the company (ss. 12 and 13 IBCA). The memorandum of association
must contain the address of the IBC’s registered office. Upon receipt of the
memorandum and articles of association, the ROC registers the documents
in the Register of International Business Companies (s. 14 IBCA) and issues
a certificate of incorporation. A company incorporated under the IBCA must
inform the ROC of all amendments made to its memorandum or articles of
association within 14 days of alteration (s. 16 (2) IBCA). Any amendment
takes effect from the date on which it is registered. There is no legislative
requirement to submit any ownership information as part of registration.

67. Under the IBCA, IBCs do not have any obligation to submit annual
returns to the ROC.

Oversight by the Registrar of Companies

68. Under the IBCA, the Registrar is empowered to strike an IBC from
the register if he/she has reasonable cause to believe that an IBC no longer
satisfies the requirements prescribed by the IBCA (s.99 IBCA). In such cir-
cumstances, the company is entitled to receive two notices informing it of
its default and the consequence of such default. If the IBC does not respond
to either notice (within 30 days of each), the Registrar must publish a notice
to the same effect in the Gazette. At the expiration of 90 days following the
publication of the notice in the Gazette, if the IBC still has not responded
to the notice, its name shall be struck off the register (ss. 2-4 IBCA).
However, as noted above, in practice, the ROC has not issued any notices for
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non-compliance with registration requirements or struck off any IBCs for a
reason other than voluntary dissolution of the company.

Information submitted to the tax authority

69. IBCs are generally not subject to any tax obligations as they are not
liable to taxes in Dominica for a period of 20 years from the date of their
incorporation (s.109 IBCA). The authorities of Dominica state that after the
period of exemption, IBCs would be required to register for tax purposes and
meet other tax obligations unless further exemptions were granted under the
Income Tax Act. The IBC Act entered into force in December 1996; thus the
earliest incorporated IBCs would be reaching the end of their exemption period
in December 2016. Dominica has indicated that it is currently working on leg-
islation to lay out the obligation and procedures for such registration by IBCs.

Information held by companies

70. IBCs are required to maintain share registers containing full details
on owners of registered shares including; the names and addresses of share-
holders, when they became sharcholders and the number of shares held
(s.28 IBCA). This share register, commencing from the date of the registra-
tion of the company, must be kept at the IBC’s registered office in Dominica
(the location of which must be reported in the company’s memorandum)
(s.28 IBCA). The share register must also indicate the date when a person
ceases to be a shareholder and to whom their shares were transferred. A
transferee of a registered share is only considered a shareholder once his/her
name is entered in the share register (s.30 (3) IBCA). A company that does
not make all required entries in its share register, and a director who know-
ingly permits such a contravention, is liable to a penalty of USD 25 each day
the contravention continues (s.28 (6) IBCA).

Oversight by the Financial Services Unit

71. Oversight of IBCs is carried out under Dominica’s AML framework.
For more detailed information on the system of monitoring conducted by
Dominica’s financial services regulator, please see the below section on ser-
vice providers.

In practice

72. Dominica received no requests for ownership information during the
period under review. However, as explained more in detail below (in sections B.1
and C.5). One request for company ownership information was received outside
of the review period and the requested information was provided.
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Foreign companies (external companies)

73. A firm or body of persons, whether incorporated or unincorporated,
that is formed outside of Dominica, is known in Dominica as an “external
company” and must register with the Registrar of Companies before it can
carry on a business in Dominica®. Section 338 of the Companies Act defines
the following as “carrying on business” in Dominica:

*  The business of the company is regularly transacted from an office in
Dominica established or used for the purpose;

* The company establishes or uses a share transfer or share registration
office in Dominica; or,

*  The company owns, possesses or uses assets situated in Dominica for
the purpose of carrying on or pursuing its business, if it obtains or
seeks to obtain from those assets, directly or indirectly, profit or gain
whether realised in Dominica.

Information submitted to the Registrar of Companies

74. To carry on business in Dominica, an external company must be reg-
istered under the Companies Act. An external company that is not registered
under the Companies Act may not maintain any action, suit or other proceed-
ing in any court in Dominica in respect of any contract made in whole or in
part within Dominica in the course of, or in connection with, the carrying on
of any business by the company in Dominica (s. 357 CA). To be registered, an
external company must file with the ROC a statement setting out, amongst
other things: (i) the name of the company; (ii) the jurisdiction within which
it has been incorporated; (iii) the date on which it intends to start its busi-
ness in Dominica; (iv) the full address of the registered or head office of the
company outside Dominica; (v) the full address of the principal office of the
company in Dominica; and (vi) the full names, addresses and occupations of
the directors of the company. This statement must be accompanied by a copy
of the corporate instruments of the company (s. 344 CA). Upon receipt of the
documentation, the ROC issues a certificate of registration for the external
company. No ownership information has to be provided upon registration
unless this information is detailed in the company’s articles of incorporation.

75. An external company must, no later than the first day of April each
year after the day of its registration, send to the ROC an annual return con-
taining the information outlined above as at the preceding 31 December
(s.356(1) CA). As described above, information on the owners of the com-
pany is not guaranteed and will not be submitted unless it was required

8. Section 340 of the Companies Act.
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upon registration in the country of the company’s incorporation. Neither are
external companies required to hold such information themselves. The ROC
may strike off the register an external company that neglects or refuses to
file an annual return (s.356(2) CA), although this has not yet happened to
date. The ROC was unable to provide any reason for why no striking off has
occurred. As at March 2016, there were 105 external companies out of a total
of 21 375 entities registered in Dominica.

Information submitted to the tax authority

76. External companies having a place of management and control in
Dominica are considered tax resident and are taxable on their worldwide
income (s.2(d)(ii) and s. 7 ITA). Tax requirements described above for domes-
tic companies incorporated under the Companies Act similarly apply to
external companies that are tax resident (s. 11 VAT Act). As discussed above,
none of these obligations require the provision of ownership information to
the tax authorities.

Service providers

77. As part of Dominica’s AML regime, the Money Laundering
(Prevention) Act 2011 (MLPA) and the Money Laundering (Prevention)
(Amendment) No. 2 Act 2013 obliges financial institutions’® and others
involved in “relevant business activities” to conduct customer due diligence
(CDD). The “relevant business activities” are: trust and other fiduciary ser-
vices, company formation and management services, and services performed
by barristers-at-law, solicitors, accountants and notaries (s.3 MLPA). Due to
the aforementioned, registered agents of IBCs are obliged to conduct CDD.

78. Section 8 of the Money Laundering (Prevention) Regulations of 2013
(MLP Regulations) stipulates that these institutions and professionals must
identify customers seeking to: (i) form a business relationship; (i) enter into
a one-off transaction above USD 5 000; (7ii) carry out two or more transac-
tions that appear to be linked which have a total value of USD 5 000 or more;
or (iv) enter into a one-off transaction where the regulated institution knows
or suspects money laundering. All identity information must be recorded and
kept for seven years (s. 24(2) MLP Regulations).

79. Further, a financial institution or other obliged entity is obliged to
establish the true identity of each account holder (s. 15(6) MLP Regulations).

9. The definition of “financial institution” includes a bank licensed under the
Banking Act or the Offshore Banking Act, a registered agent licensed under
the International Business Companies Act 1996 and a trust licensed under the
International Exempt Trust Act 1997 (s. 2).
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Where an account is held by a business, trust, fiduciary agent, nominee com-
pany or professional intermediary such as an attorney, chartered accountant,
certified public accountant or auditor, the financial institution must have or
obtain sufficient evidence as to the true identity of the beneficial owners of
the account. Although neither the MLPA nor the MLP Regulations define
who are considered to be the beneficial owners or what information is to be
obtained on these persons, the Guidance Note instructs that financial insti-
tutions should obtain a copy of the register of members or a list of names
and addresses of shareholders holding a controlling beneficial interest. The
Guidance Note also mentions that at times it may be necessary to obtain iden-
tification documents from individual clients for the beneficial owners holding
or controlling 5% of the issued shares of a company.'* This Guidance Note is
deemed to be part of the AML law by virtue of the Financial Services Unit
(Amendment) Act, 10 of 2011.

Oversight by the Financial Services Unit

80. The Financial Services Unit (FSU) is the body responsible for
monitoring the compliance of licensed entities with AML requirements.
Established in March 2008 by the FSU Act, the FSU acts as both the money
laundering supervisory authority and the financial sector supervisor.
Oversight of IBCs was also delegated to the FSU. At present, the FSU has one
Director, one senior examiner, and three examiners. It is currently seeking
to employ one additional senior examiner. One examiner is assigned to cover
the IBC portfolio, although all examiners participate in all reviews.

81. The FSU’s oversight programme for services providers began in 2009.
Since 2012, the FSU has conducted annual inspections of all 15 registered
agents of IBCs in Dominica. The programme commences with a “sensitisa-
tion workshop” and comprises both a desktop review as well as an on-site
inspection. The sensitisation workshop covers legislative developments since
the last round of inspections and as well as areas of weakness previously
identified or trends in practice. The first step of the inspection programme
is the desktop review (or “pre-scope exam”), which takes place prior to the
on-site visit. The FSU will ask the service provider about new IBCs registered
and developments to existing files previously examined. During an on-site
inspection, the regulator will ask for a sample of approximately a third of the
registered agent’s files, The percentage will vary depending on the number of
non-operational companies managed by the service provider and the number
of files previously examined. Files with previously identified deficiencies
may also be re-examined to ensure that defects have been remedied. Once the
files have been selected, the officers from the FSU will examine whether the

10.  Para. 66 of the Guidance Notes.
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service provider has complied with all of its legal and regulatory requirements,
such as its obligation to carry out due diligence pursuant to AML require-
ments. The examiners will inspect documents regarding shareholders and
directors, constitutional files, and financial statements. FSU officers reported
that, depending on the particular IBC, the examination of a file, on average,
takes between 30-45 minutes. The entire on-site visit generally takes about
three to four days.

82. After the conclusion of the on-site inspection, the examiners will
prepare a report of findings, including recommendations, which will be pro-
vided to the service provider. Following the report, the FSU will send a letter
detailing the deadline for the resolution of defects and the applicable penal-
ties. The service provider has forty days to remedy any defects. A few weeks
before the expiration of the deadline, the FSU will follow up a second time
with a reminder. If the registered agent does not respond to the FSU with a
status update describing actions taken by the deadline, penalties would apply.
The FSU also describes performing spot checks following on-site inspec-
tions to ensure that services providers have implemented recommendations.
Registered agents interviewed during the on-site visit confirmed the nature
of the on-site inspections, the numbers of files examined and the types of
recommendations issued.

83. The FSU is empowered under section 22 of the FSU Act to take cer-
tain enforcement actions, which are of an administrative nature. The FSU
shall take enforcement action only if the licensee fails to take corrective action
for problems identified by the unit (s.22 (2) FSU Act). Among the enforcement
actions the FSU is permitted to take is recommendation to the Minister of
Finance (or other relevant licensing body under an applicable law) to revoke
or suspend a licensee’s license (s.22(3) FSU Act). At the on-site visit, FSU
officials confirmed that they may impose administrative penalties against
non-compliant licensees. To date, the FSU has not imposed any penalties for
non-compliance with AML obligations, although in one instance an offshore
bank was penalised for late submission of audited financial statements.

84. Thus far, the FSU considers that it has been in an “educational”
phase, the primary objectives of which have been to raise the awareness of
service providers and to improve compliance. The FSU has not yet applied
penalties since the majority of service providers have been co-operative. For
instance, the FSU reports that many service providers have been in contact
following their inspections to verify that they have indeed rectified their
deficiencies and are compliance with the law. The most common deficiency
identified by the FSU was failure to maintain the financial statements of
IBCs represented,which stems from the fact that Dominica’s laws currently
provide for the maintenance of accounts and records only as directors see
fit (see more discussion below in section A.2 on accounting requirements).
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Dominica reports that accounting regulations are currently under review by
the government and will be amended in the near future. A second deficiency
that was identified among registered agents with the highest volume of IBC
clients was the failure to maintain ownership records. The FSU explained that
the obstacle to compliance often lies with the IBC (in refusing or neglecting
to provide the necessary information). The FSU reports that it is currently
working towards strengthening its compulsory powers to ensure they are
dissuasive enough to ensure compliance.

85. The FSU reports that it has now inspected all registered agents in
Dominica. The FSU aims to inspect a third of all IBCs each year (approxi-
mately 6 356 entities in 2015). By the time of the review, some of the smaller
registered agents have had all of their records inspected. The registered
agents representing a larger number of IBCs will undergo subsequent rounds
of review for remaining records to be inspected. As of April 2016, the FSU
estimates that approximately 25% of IBCs (approximately 4 767) have been
examined. In the years 2012-2015, approximately 4 000 IBCs were examined.

Nominees

86. Dominica recognises the concept of nominee ownership, which is
regulated under different acts depending upon whether domestic or interna-
tional business companies are involved. Certain professionals and businesses
who may act as nominees are also subject to AML/CFT requirements whereby
they must obtain information identifying their customers (see above). These
requirements cover fiduciary services provided by way of business.

87. The Registration of Business Names Act (RBNA) obliges every firm,
individual or corporation, having a place of business in Dominica which
carries on the business wholly or mainly as a nominee or trustee of another
person, to register under the Act and must provide information to the
Registrar of Corporations on the identification of the person on whose behalf
a business is being carried on (s.4 RBNA).

88. A person who is a substantial shareholder of a company limited by
shares (i.e. a shareholder who holds at least 10% of the voting rights, either by
himself or in the name of a nominee (s. 181 CA)) must within 14 days notify
the company stating his/her name and address and giving full particulars of
the shares held by him/her or his/her nominee!! (ss.182 and 183 CA). When
this shareholder ceases to be a substantial shareholder, s/he must also inform
the company within 14 days (s. 183 CA). A company must keep a share reg-
ister where information on substantial shareholders is entered (s. 184 CA).

11.  Only the identity of the nominee is required by law to be provided although in
practice, his(her) address will be provided as well.
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89. The Money Laundering (Prevention) Act 2011 requires financial
institutions and scheduled businesses to establish and maintain procedures
prescribed in the MLP Regulations. Activities of financial institutions'?
and other business activities'® conducted by persons'* are subject to these
requirements. Other business activities include nominee services. Therefore,
financial institutions and any persons engaged in providing nominee ser-
vices as a business must conduct CDD (s.3 MLPA). These obliged persons
are required to obtain satisfactory evidence of the identity of their custom-
ers, including where they act for the customer in a nominee arrangement
(s.5 MLPA). Provisions of the Guidance Note discussed above also apply to
obliged persons providing nominee services.

90. Persons performing nominee services on a non-business basis are not
covered under the AML provisions, but as these services generally would be
performed for no consideration in the course of a purely private non-business
relationship, the deficiency is likely minor. It is recommended that Dominica
continue to monitor this activity so as not to become an impediment in the
effective exchange of information.

In practice

91. As discussed above, pursuant to Know Your Customer requirements,
nominee shareholders are obliged to know the true identity of the party for
whom they act as the legal owner. Generally, this information is maintained
in the indemnity agreement between the beneficial owner of the shares and
the nominee. Further, nominee shareholders are listed as such in the share-
holder register. Dominican authorities report that they have never come
across a nominee acting in a non-professional capacity.

92. To date, no requests involving nominee shareholders have been
received by Dominica. Neither have any peers indicated any particular issues
with relation to nominee ownership.

Conclusion

93. Dominica’s legal framework ensures the availability of the following
ownership information in relation to domestic companies and IBCs:

12.  PartI of Schedule to the Money Laundering (Prevention) Act 2011.

13.  Part II of Schedule to the money Laundering (Prevention) Act 2011.

14.  “Person” includes an entity, natural or juridical, a corporation, partnership, trust
or estate, joint stock company, association, syndicate, joint venture, or other
unincorporated organisation or group, capable of acquiring rights or entering
into obligations.
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* All domestic companies must keep a register of members where
details of all shareholders are recorded. This information must be
kept updated on an ongoing basis in relation to substantial sharehold-
ers and further provided in relation to all shareholders, on an annual
basis and under sanction, to the registration authority. However,
although ownership information is ensured by Dominica’s legal
framework, in practice, the obligation to maintain a share register is
not monitored and penalties have not been enforced for non-compli-
ance with registration or annual filing requirements.

* International business companies must keep an updated register of
shareholders or members. This register must be kept by the compa-
ny’s registered agent at the company’s registered office in Dominica.
The financial services regulator monitors the maintenance of the reg-
ister of shareholders of IBCs by their registered agents in Dominica
although its enforcement powers appear to be limited.

94. External companies, on the other hand, must register with the ROC,
but ownership information is not submitted to government authorities in
all cases, nor is it held by the external companies themselves in all cases.
Therefore, in respect of external companies having their place of manage-
ment and control in Dominica and thereby considered as tax resident in
Dominica, ownership information is not ensured by Dominican legal and
regulatory framework. Therefore, Dominica is recommended to ensure that
ownership information relating to foreign companies that have a place of
management and control in Dominica is ensured.

95. Although Dominica’s legal framework is largely in place, Dominica
does not have in place a rigorous system of monitoring. The financial regu-
lator is the only government body conducting oversight of obligations to
maintain identity information as required under the law. Dominica is thus
recommended to implement a regular and comprehensive system of oversight
to ensure compliance by all relevant entities with obligations to maintain
ownership information under Dominican law.

96. Information on nominee ownership is available, except when nomi-
nee services are performed on a non-business basis, which Dominica advised
has not occurred in Dominica during the period under review.

Bearer shares (ToR A.1.2)

97. Bearer shares are permitted under Dominican law, but only by
IBCs. In relation to domestic and external companies, section 29(2) of the
Companies Act expressly forbids the issuance of bearer shares. IBCs. In the
case of IBCs, although no ownership information in relation to such shares
has to be reported in the share registers maintained by these companies,
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provisions in the International Business Companies (Amendment) Act 2000
ensure the maintenance of ownership information on bearer shareholders.
The International Business Companies (Amendment) Act 2000, Gazetted on
25 January 2001, requires that upon the issuance or transfer of bearer shares,
the registered agent of an IBC must lodge the share certificates and a duly
notarised letter containing the name and address of the person who holds the
shares with an approved fiduciary (s.27 IBCA).

98. In Dominica, section 3 of the IBC (Amendment) Act 2000, defines
an approved fiduciary as a registered chartered accountant practising in
Dominica or a financial institution domiciled in Dominica approved by
the Minister (s.2 IBCA). A chartered accountant does not need to obtain
any additional certification to become a fiduciary as currently, there is no
licensing process for any individual to become a fiduciary or provide fidu-
ciary services. A fiduciary with whom a share certificate has been lodged
shall keep a register containing: (i) the name and address of the person who
owns the shares; (7i) the identifying number of the share certificate; (iii) the
total number of shares; and (iv) the date of issue or transfer of the shares
(s.27 IBCA). A bearer share is transferable by delivery of the certificate
relating to the share (s.31 IBCA). To effect the transfer of a bearer share, the
registered agent must, two days prior to the transfer, by notice in writing con-
taining: (i) the signature of the transferor, the transferee and a notary public;
(ii) the name and address of the transferee; and (iii) the name and address
of the new approved fiduciary, if applicable, notify the approved fiduciary
with whom the certificate has been lodged, of the intended transfer (s.31 (2)
IBCA). Upon the receipt of the aforementioned notice, the approved fiduci-
ary must submit the certificate to the registered agent and enter the name
and address of the transferee and new approved fiduciary, if applicable, in
his register (s.31 (3) IBCA). Dominica currently has no licensed fiduciaries.

99. The IBC Act was further amended® to provide that the registered agent
of a company which has issued or transferred shares issued to bearer prior
to 25 January 2001 shall comply with the provisions of section 27(4) before
31 December 2001 and a person who contravenes these provisions is liable to a
penalty of USD 25 in respect of each day during which contravention continues.
Therefore, the provisions relating to the registration of issuance and transfer of
bearer shares are also applicable to the period prior to 25 January 2001.

100.  Dominican authorities have also indicated that, substantial sharehold-
ers (those holding more than 10%) must provide information on any changes in
their holding to the company’s share register and this requirement also applies
to bearer shareholders of IBCs. Moreover, under section 181(1) of the Companies
Act, companies must notify the FSU when they issue a bearer share.

15.  International Business Companies (Amendment) Act No. 19 of 2001.
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101. Further, under the AML Guidance, financial institutions must establish
whether their customers have issued bearer shares and if so, any beneficial own-
ership right attached to such shares and the true identity of each account holder
(ss. 71 and 72).

102.  During the on-site visit, Dominican officials emphasised that, to date,
they are not aware of any bearer shares being issued by any IBC. The FSU
confirmed that it has never received a notice of the issuance of a bearer share.
As part of its oversight process, the FSU routinely asks registered agents
and IBCs whether they register bearer shares, and if so, the total number of
each class and series are issued to bearer, the date each bearer certificate
was issued, whether any bearer shares have been cancelled, and whether
this information is maintained in a database. To date, no bearer shares have
been reported to be issued. As the issuance of bearer shares does not appear
to be a practice in Dominica, Dominican officials recognise that legal provi-
sions relating to bearer shares are arguably outdated. They report that the
legislative provisions pertaining to bearer shares have been earmarked for
amendment, but have no timeline for such amendments. Therefore, at the
moment, the law, as it stands, does not accord with actual practice.

Conclusion

103.  Under Dominican law, only IBCs may issue bearer shares. The
aforementioned mechanisms ensure the identification of owners of the bearer
shares issued by IBCs. In practice, according to Dominican officials, no bearer
shares have been issued by IBCs. However, the existence of provisions permit-
ting bearer shares in Dominican law does not provide assurance that bearer
shares will not be issued in the future. Therefore, while legal provisions still
exist in Dominican law allowing for the issuance of bearer shares, Dominica is
recommended to monitor the situation with respect to bearer shares to ensure
that if such shares are issued in the future, its current framework is sufficient
to provide for the identification of the owners of such shares.

Partnerships (ToR A.1.3)

104.  In Dominica, a partnership (or a firm) is defined to mean an unincor-
porated body of (i) two or more individuals, or (i) one or more individuals
with one or more corporations, or (iij) two or more corporations, who have
entered into partnership with one another with a view to carrying on busi-
ness for profit (s.2 RBNA). Partnerships do not need to register with the
ROC as they register directly with the IRD. As of September 2016, Dominica
currently has 414 domestic partnerships, of which 379 are active and 35 are
inactive. There are no foreign partnerships in Dominica.
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Registration requirements

105.  The Registration of Business Names Act 1959 provides for registra-
tion of firms and persons carrying on business under business names. The
Act defines “business name” as the name or style under which any business
is carried on, whether in a partnership or otherwise (s 2 RBNA). Section 3 of
the RBNA obliges every firm and all individuals having a place of business
and carrying on business under a business name to be registered with the
ROC. Every firm or person required to be registered shall pay a registration
fee and furnish to the ROC a statement in writing in the prescribed form con-
taining: (i) the business name; (7i) the general nature of the business; (iii) the
principal place of business; (7v) the identity information of all individuals or
corporations who are partners; and (v) the date of commencement of business
(s.5 RBNA). The statement must be presented within fourteen days after the
firm or person commences business (s. 7 RBNA). Any changes to any of the
particulars submitted to the ROC must be notified to the ROC within 14 days
(s.8 RBNA); however, as described above, the ROC does not perform any
kind of monitoring of registration obligations.

106.  Every firm or business registered under the Registration of Business
Names Act shall submit an annual return to the ROC including the names
of the partners of the firm or proprietors of the business; the residential and
business addresses of the partners or proprietors of the firm or business, as
well as their telephone, fax, and electronic mailing addresses, if any; and
a statement of the assets and liabilities of the firm or business (s.5 RBNA
(Amendment) Act 2001).

107.  Dominican authorities advise that the same registration and filing
requirements under the Registration of Business Names Act apply equally to
foreign partnerships wishing to carry on business in Dominica. There is no
requirement that the firm be formed or created under Dominica’s laws.

Tax requirements

108.  In Dominica, “persons” obliged to pay tax includes partnerships
(s.2(1) ITA). A partnership is not charged tax in its own name but all income
accrued to it is charged to the partners (s.21 ITA).

109.  Domestic and foreign partnerships must register with revenue
authorities if they carry out a taxable activity and meet the required threshold
of gross sales or income. Partnerships are only required to register under the
ITA as employers if they employ staff. Every partnership carrying on busi-
ness in Dominica must at all times be represented by a resident individual
who can be the precedent partner (the first mentioned in the partnership
agreement) or the agent of the partnership in Dominica (s.75 (1) ITA). The
partnership must notify the Comptroller of Inland Revenue of the name of the
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precedent partner or its agent and its address for service of notices within one
month of commencement of business (s. 75(3) and (4) ITA). Amendments to
this information must be notified within 15 days (s. 75 (5) ITA).

110.  Every partnership must furnish a tax return in the form approved by
the Comptroller of Inland Revenue on or before 31 March following the end
of the income year or the last day of the third month following the end of the
fiscal year (s.66 (1) ITA). The precedent partner, first partner mentioned in
the partnership agreement, or the registered agent of the partnership in the
case none of the partners are resident in Dominica are required to file a tax
return on behalf of the partnership. Dominica maintains that these tax returns
must contain information on all partners in addition to their percentage share
of profits and losses. In addition, records related to tax returns must be main-
tained for at least seven years from the end of the tax period to which the
records relate (s.72 (4) ITA). As with companies, the IRD monitors the tax
filing obligations of partnerships. The compliance rate with filing obligations
among partnerships is 9.23%. The IRD provides that the reason for the low
compliance is that the majority of partnerships registered are likely inactive
(or no longer operational) although by Dominica’s own figures, only 8.5% of
registered partnerships are inactive.

111.  For foreign partnerships doing business in Dominica, the charge-
able income of a non-resident partner shall, where s/he is not charged to tax
directly, be charged on his agent in the same amount as would have been
charged on the non-resident partner (s.22 ITA).

Information held by service providers

112.  As mentioned above with regards to other entities, the MLP Regulations
require financial institutions and other service providers to identify their
customers (s.9 MLP Regulations), but they do not specifically detail what
information is to be obtained when the customer is a partnership. '¢

Conclusion

113.  Information on the partners of a partnership, including a foreign
partnership carrying on a business in Dominica, must be available with the
Registrar of Companies, pursuant to the provisions of the Registration of
Business Names Act. In addition, partnerships are also subject to registration
requirements with the Comptroller of Inland Revenue and have to provide the

16.  This is defined in the Guidance Notes, however these are not binding. When finan-
cial institutions deal with unincorporated businesses or partnerships, paragraph 74
of the Guidance Notes indicates that they should obtain evidence of the identity of
a majority of the partners, owners or managers and the authorised signatories.
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name of the partner representing the partnership and to keep this information
updated, although information on all the partners is not provided.

114.  In the three year period under review, Dominica has not received any
EOI requests relating to the identity of partners in a partnership.

Trusts (ToR A.1.4)

115. Dominica recognises the concept of trusts, although in practice,
Dominican tax and regulatory authorities reported having only seen the
establishment of trusts to dispose of the estate of a deceased person. Trusts
of this nature are generally created under the common law, which imposes
obligations on all trustees (see para. 102). These common law obligations
are supplemented by the Trustee Act 1877, which was enacted to extend the
applicability of the United Kingdom Trustee Act 1850 to Dominica. The
Trustee Act 1877 applies only to trusts resident in Dominica. Trusts can also
be created under the International Exempt Trusts Act 1997 (IETA), which
applies to trusts for which the settlors and beneficiaries are non-resident and
trust property does not include any land situated in Dominica (s.2 IETA).
At least one of the trustees of an international exempt trust must be either
a company incorporated under the CA, a bank licensed under the Offshore
Banking Act 1996, or a bank licensed under the Banking Act 1991, licensed
to engage in trust business.

116.  Thus in Dominica common law and the Trustee Act impose obliga-
tions on trustees of domestic trusts, but the provisions of the Trustee Act 1887
do not apply to international exempt trusts (Art.48 IETA). However, at
present, no international exempt trusts are registered in Dominica and none
of the Dominican officials interviewed during the on-site visit could recall
encountering such a trust. Officials advised that the legal framework govern-
ing international exempt trusts was put in place as a pre-emptive measure to
prevent the misuse of such arrangements in Dominica.

117. A gap was identified in Dominica’s 2012 Phase 1 Report that
international exempt trusts were not subject to obligations to keep identity
information of all parties of the trust. Such international exempt trusts were
only obliged to provide information on the trustee to the Registrar during
registration. Trusts failing to register under the IETA would not be exempt
from all income tax, stamp duty or all exchange controls (s.42 IETA). In
April 2014, new AML regulations were issued to clarify the obligations for
international exempt trusts to maintain identity information of all trustees,
settlors and beneficiaries. While “low value” international exempt trusts
remain exempted from obligations to register and keep identity information
of the parties to the trust, the materiality of this gap is considered very lim-
ited given that no trusts other than those formed to dispose of a deceased’s
estate have been established in Dominica as advised by Dominican tax and
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regulatory authorities. In any case, “low value” international exempt trusts
would also continue to be subjected to common law obligations to keep all
identity information of all trustees, settlors and beneficiaries. Nevertheless,
Dominica is recommended to ensure the availability of ownership informa-
tion regarding “low value” international exempt trusts if such trusts are
created in the future.

Information held by government authorities

Registration of trusts
118.  Only international exempt trusts have a registration obligation.

119.  Section 6 of the IETA provides that an international exempt trust
may only be created by an instrument in writing. All international exempt
trusts must be registered with the FSU (FSU Act 2008 Schedule V), which
maintains a Register of International Exempt Trusts (s.36 (1) FSU Act)."” A
certificate of registration demonstrates that all the requirements of the IETA
are met and is valid for a period of one year (s.36(4) and s.37(1) FSU Act). An
application for renewal of registration could only be made by filing with the
FSU an application for renewal and the payment of the prescribed fee (s.37
(2) FSU Act). As a result of this registration, the FSU would be aware of the
details of the trustee who completed registration for the international exempt
trust, but no information concerning the settlor, beneficiaries or other trustees
of the international exempt trust would be made available to the FSU.

Tax requirements

120.  International exempt trusts are exempt from tax and thus not required
to file tax returns (s.42 IETA).

121.  For other trusts, all persons liable to income tax must file annual
returns of the income of their business to the Comptroller of Inland Revenue
by 31 March of the year following that year to which the return relates (s. 66
ITA and s.42 IETA). Person as defined under the ITA include trusts (s.2).
Assessable income for tax purposes in Dominica is based on worldwide
income for residents of Dominica; non-residents pay tax on income derived

17.  An application for entry on the register shall be accompanied by: (i) the pre-
scribed fee; (ii) a notice of the name and registered office of the international
exempt trust; and (iii) a certificate from a barrister or solicitor certifying that
the trust upon registration will be an international exempt trust (s.36(2)). The
Registrar, on receipt of the trust instrument and fee, will: (i) enter on the regis-
ter the name of the international exempt trust, and the address of the registered
office of the trust; and (7i) issue a certificate of registration (s.36(3)).
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from sources in Dominica (s.8 ITA). There is no specific information on
trustees, settlors, and beneficiaries required to be included in the trust’s tax
return. Section 69 of the ITA, however, empowers the Comptroller of Inland
Revenue to request any information that he considers necessary.

122.  For all trusts, including foreign trusts, except the international exempt
trusts, any income accruing to a trust, where no beneficiary has an immediate
entitlement to the income, is included in the assessable income of the trust,
which is taxed in the name of the trustee'® (s. 15(1) ITA). Any income accru-
ing to a trust, where a beneficiary is entitled to the immediate benefit thereof,
is deemed to have accrued to the beneficiary and is included in his assessable
income (s. 15(2) ITA). Where a beneficiary of a trust is entitled to the benefit
of the income at the discretion of the trustee, any income so applied for his
benefit is deemed to have accrued to the beneficiary and is included in his
assessable income (s. 15 (3) ITA). Accordingly, in case of no beneficiaries
with immediate entitlement to the income, the income is taxed in the case
of the trustee and where there are entitled beneficiaries, the income is tax-
able in the hands of such beneficiaries on an accrual basis, though no actual
disbursements may have been made. Although the tax records of trusts may
not have information on beneficiaries, the trustees must know the beneficiar-
ies and amount of income accrued to them. Otherwise all income is taxable
in the case of a trustee and must pay tax. Therefore, with the exception of
international exempt trusts, the tax authorities of Dominica would be able
to identify disbursements of income from a trust to the beneficiaries and the
identity of the beneficiaries through their information gathering powers by
requesting such information from the trustee (s. 69 ITA).

Information maintained by trustees

123.  The 1877 Trustee Act establishes that the United Kingdom Trustee
Act of 1850 (UKTA) is applicable in Dominica. The UKTA determines that
no more than four trustees may be appointed to a trust with the exception of:
(i) land vested in trustees for charitable, ecclesiastical, or public purposes;
(ii) where the net proceeds of the sale of the land are held for public purposes;
or (iii) trustees of a lease limited by a settlement on trusts for raising money,
or of a like term created under the statutory remedies relating to annual sums
charged on land. The UKTA does not state who can be a trustee, but it does
govern the conduct of trustees. The UKTA does not explicitly provide that the
trustee must maintain information on the identity of settlors and beneficiaries.

18.  Section 2 of the ITA defines trustee to mean a person appointed or constituted
trustee by act of parties, by order or declaration of a court or by operation of law
and includes any person having or taking upon himself the administration or
control of any property subject to a trust.
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124.  Trustees are also subject to common law fiduciary obligations. Under
the common law of the United Kingdom, which is followed by Dominica, for
a non-charitable trust to be valid, the trust needs to meet the three certainties:
certainty of intention, certainty of subject matter and certainty of object. In
addition, trustees have a duty of care to act in accordance with the wishes of
the settlor. Trustees should obtain “good receipt” from beneficiaries when
they distribute trust property. The extent and manner in which these common
law obligations apply in Dominica’s law could not be established during the
Phase 1 review.

125.  After legislative revisions in 2014, Dominica’s AML regime estab-
lishes obligations for all trusts, including international exempt trusts (MLPA
s.2(1)(b)). The Proceeds of Crime Act Code of Practice 2014 (POCA), which
took effect on 1 May 2014, requires the verification of “identifying informa-
tion in relation to any person appointed as trustee, settlor, or protector of
the trust” (s.30(1)(e) POCA). Section 16(1) of the MLPA requires a financial
institution to keep business transaction records of all business transactions
(including details of the parties to the transactions) for a period of seven
years after the termination of the business transaction recorded. The term
“financial institution” for this purpose means any person whose regular
occupation or business is the carrying on of any activity listed in Part I of
the Schedule (s.2, MLPA 2001). This Schedule includes the carrying on of a
trust business. Regulation 3(1)(a)(i) of the MLP Regulations requires service
providers, including persons conducting trust business, to conduct CDD. The
Regulation does not detail the CDD to be conducted and thus does not specify
which parties to the trust the trustee needs to identify, but this is information
is contained in the non-binding Guidance Notes." Section 16 of the MLPA
sets forth the record-keeping requirements for service providers of trusts; it
establishes that a financial institution or person carrying on a business rela-
tionship with a client shall keep business transaction records of all business
transactions for a period of seven years after the termination of the business
transaction recorded.

126.  However, identity information of beneficiaries is only required when
the trust presents a “normal or a higher level of risk” (s.30(2) POCA). The
POCA imposes no requirement to keep identity information of beneficiaries
of trusts that are deemed to be low risk. “Low risk” trusts may be determined

19.  This is further defined in the Guidance Notes, however these are not binding.
With regards to trusts, paragraph 80 of the Guidance Notes requires the trustees
to verify the identity of a settler/grantor or any person adding assets to the trust.
In addition, the name, address, business, trade or occupation and other proce-
dures relating to verification should be obtained for the settlor or any person
transferring assets to the trust, the beneficiaries, and protector. The purpose of
nature of trust, source of funds and bank references should be available.
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through a consideration of factors, one of which is whether the trust is sub-
ject to other AML regulations consistent with the FATF standards (s. 21(6)(b)
POCA). Nevertheless, obligations also exist under the Trusts and Non-Profit
Organisations Regulations 2014 that apply to all trusts (see below for further
discussion).

127.  Failure to comply with POCA’s requirement to obtain identity infor-
mation of the trustees, settlors and beneficiaries of international exempt
trusts is an offense punishable by a fine of up to XCD 150 000 (USD 55 210)
and/or imprisonment of up to two years pursuant to section 60(5) of the
Proceeds of Crime Act 1993. This enforcement provision is imposed on all
persons linked to the trust, including resident trustees, since the trust is con-
sidered “connected” to Dominica if it arises under Dominica’s law, is entirely
or partly governed by Dominica’s law, or where one or more of the trustees or
beneficiaries are linked to Dominica (s. 7, Schedule V, POCA). Accordingly, a
person who is “connected” would include a Dominican citizen, a body incor-
porated or constituted under Dominica’s law or a person domiciled, resident
or present in Dominica (s. 6, Schedule V POCA).

128.  The Trusts and Non-Profit Organisations Regulations 2014 (Trusts
Regulation 2014), introduced under the POCA, provides for the supervision
and registration of trusts and non-profit organisations. Such supervision
includes monitoring the effectiveness of legislation concerning trusts and
non-profit organisations in compliance with the FATF recommendations
(s.4(1)(c) Trusts Regulation 2014).

129.  The registration requirement under the Trusts and Non-Profit
Organisations Regulations applies to all trusts that are “incorporated, formed
or otherwise established in Dominica; or administered in or from within
Dominica” (s. 7(1) Trusts Regulation 2014), thus including all international
exempt trusts, regardless of the risk level. As such, all international exempt
trusts have to register with the FSU, which is designated as the Trusts and
Non-Profit Supervisor (s.3 Trusts Regulation 2014). Failure to register is
considered an offence and liable to a fine of up to XCD 50 000 (USD 18 518)
(s.7(3) Trusts Regulation 2014). Registration includes completing an applica-
tion form with the Trusts and NPO Supervisor, accompanied by “documents
or information that may be specified by these Regulations or on the appli-
cation form” (s.8(1)—(3) Trusts Regulation 2014). No further details on the
form or the information required are contained in the Trusts and Non-Profit
Organisations Regulations, but Dominican authorities advise that to suc-
cessfully register, identity information of all parties to the trust must be
submitted. The Trusts and NPO Register contains a similar requirement to
submit contact information of the trust (s. 6(2)(a)) and “identity of the persons
who own, control or direct the trust...” (s. 6(2)(c)). “Low value” international
exempt trusts (trusts having a gross annual income of less than XCD 5 000
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(USD 1 852) or assets less than XCD 10 000 (USD 3 703)) are exempt from
registration and are not subjected to the obligations of the Regulations (s. 2(1)
and 7(2) Trusts Regulation 2014). Dominica is recommended to ensure the
availability of ownership information regarding “low value” international
exempt trusts, although it is recognised that the materiality of this type of
arrangement is extremely low at the present stage given that there are cur-
rently no international exempt trusts registered in Dominica.

130.  Registered international exempt trusts are obligated to keep identity
information of the trustees, settlors and beneficiaries. There is a specific
obligation for registered international exempt trusts to keep records of “the
identity of the beneficiaries of the trust and all persons who are relevant to
the functioning of the trust” (s. 14(1)(a)(iii) Trusts Regulation 2014). All infor-
mation is to be kept for at least seven years (s. 14(2) Trusts Regulation 2014).
Failure to keep the information is considered an offence and liable to a fine of
up to XCD 20 000 (EUR 6 750) (s. 14(3) Trusts Regulation 2014).

Information maintained by service providers

131.  Financial institutions and other service providers are required to
establish the true identity of each account holder (s. 7(5) MLP Regulations).
In the case of an account held by a trust or a fiduciary agent, the financial
institution must have or obtain sufficient evidence as to the true identity of
the beneficial interests in the account. The nature of business and the source
of funds of the account holder and beneficiaries should be verified. A person
who contravenes the referenced regulation commits an offence and shall, on
conviction, be liable to a fine not exceeding XCD 40 000 (USD 14 815) or to
imprisonment for a term not exceeding two years (s.3(2) MLP Regulations).

Conclusion

132. Dominica’s new AML regulations contain obligations for all trusts,
including international exempt trusts, to keep identity information on all trustees,
settlors and beneficiaries except for “low value” international exempt trusts.

133.  “Low value” international exempt trusts (those that are exempt from
obligations under the Trusts and Non-Profit Organisations Regulations to reg-
ister and keep identity information of the parties to the trust) are not covered
by Dominica’s AML regulations, but the materiality of this gap is very lim-
ited, particularly considering the fact that no trusts other than those created to
dispose of a deceased’s estate have been created in Dominica. Further, such
trusts would still be subject to common law obligations to keep all identity
information of all trustees, settlors and beneficiaries. Nevertheless, Dominica
is recommended to ensure the availability of ownership information regard-
ing “low value” international exempt trusts.
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134.  In the three year period under review, Dominica has not received any
EOI requests relating to the identity of settlors or beneficiaries of trusts.

Foundations (ToR A.1.5)

135. Dominica’s laws do not allow for the creation of foundations.

Enforcement provisions to ensure availability of information
(ToR A.1.6)

Sanctions tied to registration requirements

136.  The ROC may strike off the register a company that fails to send
any return, notice, document or prescribed fee to the Registrar as required
by the Companies Act (s.511 CA). An external company that fails to comply
with any of the provisions applicable to it under the Companies Act may be
suspended from the register or have its registration revoked (s.351(1) CA).
Where the Registrar is of the opinion that a company is in default under sec-
tion 511, he/she shall send the company a notice of its default. If the company
does not remedy the default within 30 days, it shall be struck off the registrar
(s.511(2) CA).

137.  An IBC that fails to inform the ROC of any amendment made to its
memorandum or articles of incorporation is liable to a penalty of USD 100 in
respect of each day during which the contravention continues (s. 16(4) IBCA).
A director who knowingly permits the contravention is liable to the same
sanction (s. 16(4) IBCA). Also, an IBC that fails to notify the ROC that it has
changed the place of its registered office or that it changed its registered agent
is responsible for a fine of USD 100 for each day during which the contraven-
tion continues (s.41 IBCA).

138.  In the case a registered agent under the IBCA does not pay the pre-
scribed inscription fee or the renewal fee payable in January of each year or
fails to register with the ROC, he will cease to be a registered agent and will
not be listed in the annual list of registered agents published in February of
each year in the Official Gazette (s.39 IBCA).

139.  Under the RBNA, if any firm or person required under the afore-
mentioned law to furnish a statement of particulars or of any change in
the particulars without reasonable excuse makes default in so doing in the
manner and within the time specified, every partner in the firm or the person
so in default is liable to a fine of USD 250 for every day during which the
default continues (s. 9 RBNA).

140.  Section 83 of the FSA establishes that any person who makes, or
allows to be made, any entry, erasures in, or omission from a balance sheet,
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or a return or document required to be sent for the purposes of the FSA, with
intent to falsify the same, or to evade any of the provisions of the FSA, is
liable to a fine of XCD 3 000 (USD 1 111).

Sanctions tied to information to be kept by companies

141.  General obligations to keep company registers and records are pro-
vided for in section 177 of Companies Act. While no specific sanctions are
attached to non-compliance with the obligation to keep registers and records,
the general sanction provision imposing a fine of XCD 5 000 (USD 1 852) for
an offence not otherwise penalised applies (s. 533 CA). A company who does
not keep any registers and records commits an offence punishable with a fine
of XCD 5 000 (USD 1 852) (s.533 CA).

142.  Every domestic company is required to keep a register of sharehold-
ers (s.177(2) CA) and submit an annual return to the ROC which includes a
list of shareholders. Non-compliance causes the company and every director
and officer to be guilty of an offence (s. 194 CA). On summary conviction,
every defaulter would be liable to a fine of XCD 5 000 (USD 1 852) (s.533
CA).

143. It is further provided that any person who does not maintain a
register of substantial shareholders in accordance with Section 184 of the
Companies Act is guilty of an offence and liable to a fine of XCD 5 000
(USD 1 852) (s.533 CA). The same sanction would apply to a substantial
shareholder who failed to notify the company of its position in the company
(s. 185 CA). Every officer of the company permitting this default is liable to
the same fine (s. 184(3) CA).

144.  In the event that a company fails to detail its shareholders in its
annual return with the ROC, the company is liable to a fine of XCD 5 000
(USD 1 852) (s.530 (1) CA). Directors and officers of the company permitting
this default are liable to a fine of XCD 5 000 (USD 1 852) and to imprison-
ment for a term of six months (s. 530 (3) CA).

145.  Under the Companies Act, persons who fail to notify a company if
they become or cease to be a substantial sharcholder are guilty of an offence
(s. 185 CA). The Companies Act further provides in section 533 that the pun-
ishment for this offense is a fine of XCD 5 000 (USD 1 852).

146.  IBCs that fail to keep share registers containing the name and
addresses of persons who hold shares in the company are liable to a penalty
of USD 25 per day during which the contravention continues, and a direc-
tor who knowingly permits the contravention is liable to a similar penalty
(s.28 (6) IBCA).
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147.  When an approved fiduciary does not properly keep information on
bearer shares he/she holds, he/she is liable to a fine of USD 1 000 (s. 15 IBCA
(Amendment) 2000).

Sanctions tied to business name registration

148.  Under the RBNA, if any firm or person required to furnish a state-
ment of particulars or of any change in the particulars without reasonable
excuse makes default in so doing in the manner and within the time speci-
fied, every partner in the firm or the person so in default is liable to a fine
of XCD 250 (USD 93) for every day during which the default continues (s.9
RBNA).

Sanctions tied to registration of agents

149.  An IBC that does not have a registered agent or a registered office
in Dominica is liable to a penalty of USD 100 for each day during which the
contravention continues (s.41 IBCA).

Sanctions tied to tax requirements

150. A person who is required to be registered for VAT purposes and does
not apply for registration within the required time, commits an offence and
is liable for a penalty equal to double the amount of output tax payable from
the time the person is required to apply for registration until the person files
an application for registration (s. 81(1) VAT Act). In addition, any person who
fails or neglects to furnish to the Comptroller any return or document as and
when required under the ITA is guilty of an offence and liable to a fine of
XCD 1 000 (USD 370) or to imprisonment for one year (s. 119 ITA). In the
case of employers, any person who within the prescribed time, fails to regis-
ter as an employer is also liable to a fine of to a fine of XCD 1 000 (USD 370)
or to imprisonment for one year (s. 122 ITA).

151.  Failure to file an annual income tax return results in sanctions. If a
taxpayer fails to furnish a return on time he will incur a penalty not exceed-
ing 10% of the amount of tax chargeable for that year of assessment (s. 111
ITA). Sanctions are also provided if the taxpayer fails to furnish a correct
return (s. 112). For example, where the incorrectness of the return was not
attributable to fraud or wilful default he is liable to a penalty not exceed-
ing 50% of the amount of tax which would have been lost if he had been
assessed on the basis of the incorrect return or information furnished by him
(s. 112(2)(a) ITA).

152.  Further criminal sanctions are provided in the most serious offences
(s. 117-126 ITA). For example, if a return is not furnished, the penalty is a
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fine of XCD 1 000 (USD 370) or one year imprisonment (s. 119 ITA). For tax
evasion, the penalty is a fine of XCD 2 000 (USD 741) or two years imprison-
ment (s. 120 ITA).

Sanctions provided by AML/CFT legislation

153.  The MLP Regulations requires financial institutions, company ser-
vice providers or any designated non-financial businesses and professionals
who provide financial, management, nominee, car dealership or gaming
services to identify owners of a company when forming a business relation-
ship with the company (s.3(1)(a) MLP Regulations). All the aforementioned
activities are covered in the definition of the concept of relevant business
defined in section 2 of the MLP Regulations. A person who contravenes this
requirement commits an offence and shall, on conviction, be liable to a fine
not exceeding XCD 40 000 (USD 14 815) or to imprisonment for a term not
exceeding two years (s.3(2) MLP Regulations).

Conclusion

154.  Dominican law provides sanctions for failure to maintain owner-
ship and identity information by relevant entities and service providers. In
practice, however, no penalties have been applied for failure to comply with
any obligations to submit or maintain ownership or identity information as
required under the law. As such, Dominica is recommended to exercise its
enforcement powers where necessary.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Factors underlying

recommendations

Recommendations

External companies (foreign
companies) carrying on business in
Dominica are not obliged to keep or
provide to any authority information
on their ownership.

Dominica should ensure that
ownership information is available
in relation to foreign companies that
have a place of management and
control in Dominica.
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Phase 2 rating

Partially compliant
Factors underlying

recommendations Recommendations
The Registrar of Companies Dominica should implement
conducts no monitoring of a regular and comprehensive
requirements under the Companies system of oversight to ensure
Act to maintain ownership and compliance by all relevant entities
identity information and only very and partnerships with obligations to
limited monitoring of annual return maintain ownership information under
filing by entities under its purview, Dominican law.

despite the fact that the large majority
of companies and partnerships are
not operational. Further, even among
active companies and partnerships,
compliance with filing obligations is
low. However, the financial regulator
does have a system of supervision
covering IBCs. The Inland Revenue
Department also reviews shareholder
information in the course of tax audits
where such information is relevant for
the purpose of the audit.

During the review period, no Dominica should sufficiently exercise
sanctions have been imposed by its enforcement powers when needed
any Dominican authority for non- to ensure the availability of ownership
compliance with any obligations and identity information in all cases.

pertaining to the maintenance of
ownership or identity information.
Likewise, no companies have been
struck off the register for any reason
other than voluntary dissolution.

A.2. Accounting records

Jurisdictions should ensure that reliable accounting records are kept for all
relevant entities and arrangements.

155. The Terms of Reference sets out the standards for the maintenance
of reliable accounting records and the necessary accounting record retention
period. It provides that reliable accounting records should be kept for all rel-
evant entities and arrangements. To be reliable, accounting records should:
(i) correctly explain all transactions; (7i) enable the financial position of the
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entity or arrangement to be determined with reasonable accuracy at any time;
and (iii) allow financial statements to be prepared. Accounting records should
further include underlying documentation, such as invoices, contracts, etc.
Accounting records need to be kept for a minimum of five years.

156.  Dominica’s tax law provides for adequate accounting requirements
for all entities and arrangements subject to tax, including domestic compa-
nies, external companies and partnerships as well as trusts having Dominican
sourced income. IBCs, foreign trusts not having Dominican sourced income,
and international exempt trusts do not have adequate obligations to keep
accounting records and underlying documentation. In practice, not all IBCs
maintained the accounting records required by law during the review period.

157.  Dominica did not receive a request for accounting information during
the review period. Dominica has recently received a request outside the
review period for exchange of a company’s financial statements connected
to its tax filings (if any) or the reasons for no tax filings. Dominica informed
its treaty partner that the request related to an IBC, which is exempt from
tax filing obligations for 20 yearsand the Competent Authority was unable
to obtain the financial statements of as they were not made available to the
IBC’s registered agent in Dominica.

General requirements (ToR A.2.1)
Companies under the scope of the Companies Act

Companies Act

158.  Section 149 of the Companies Act provides that the directors of a
company, non-profit companies included, must present the company’s finan-
cial statements to shareholders during the annual meeting as well as the report
of auditor, if any, and further information in respect of the financial position of
the company and the results of its operations as required by the articles of the
company, its by-laws, or any unanimous shareholder agreement.

159.  In accordance with section 187 of the Companies Act, all compa-
nies must prepare and maintain adequate accounting records, which must
be kept at the registered office of the company in Dominica. Section 188 of
the Companies Act refers to the form of records. What constitutes adequate
accounting records is not stated, although they must be adequate to ascer-
tain the financial position of the company. Further, a copy of the financial
statements of each of its subsidiaries the accounts of which are consolidated
shall be kept at the company registered office in Dominica (s. 151(1) CA).
When these records are kept outside Dominica, accounting records that are
adequate to enable the directors to ascertain the financial position of the
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company with reasonable accuracy on a quarterly basis must be kept at the
company’s registered office in Dominica or at some other place in Dominica
designated by the directors (s. 187(3) CA).

160.  Dominica’s authorities have advised that these requirements also
apply to external companies. However, the Companies Act does not contain
any explicit obligations requiring external companies to keep accounting
records. External companies carrying on business in Dominica are nonethe-
less subject to accounting requirements under tax law as described later in
this section.

In practice

161.  The Registrar of Companies is the government authority in charge
of administering the Companies Act in Dominica. However, during the
review period, the Registrar did not conduct any monitoring activity concern-
ing whether companies comply with the obligations to maintain adequate
accounting records. The compliance of Dominican and external companies
(except IBCs) with accounting obligations is nonetheless checked by the IRD
in the course of tax audits, to the extent that they are relevant for Dominican
taxes, including income tax and value-added tax (please see the section
below).

Tax laws

162.  Every person carrying on any business must keep records or books
of accounts as are necessary to reflect the true and full nature of transactions
of the business regard being had to the nature of activities concerned and the
scale on which they are carried on (s. 72(1) ITA). These records must be kept
in Dominica (s.72(3)) unless the Comptroller of Inland Revenue approves
them being kept at another location. Anyone who fails to keep a proper record
of his transactions or to preserve any required books of account or documents
is guilty of an offence and liable to a fine of USD 1 000 or to imprisonment
for one year (s. 119 ITA).

163.  For tax purposes, any business, whatever its form is liable to tax in
Dominica and must file on an annual basis a tax return with the IRD before
31 March of the year following the year of assessment (s. 66 ITA). In addition
to the annual return, businesses must provide a copy of the final accounts
of the business together with a reconciliation of the income shown in the
accounts with the assessable income disclosed in the return in relation to the
accounts (s. 73(1) ITA).
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In practice

164.  As discussed in section A.l.1, the ITA does not contain specific
provisions requiring companies to register. Registrations provisions are none-
theless provided under the VAT Act. In practice, the Dominican authorities
reported that the IRD does register taxpayers who are required to file income
tax returns in order to process these returns. In order to do so, the IRD
checks CIPO’s online database for new companies registered and contacts
those companies to check if they have commenced operations. Additionally,
depending on the nature of the business, companies will need to have reg-
istered first with the IRD before commencing certain types of operations.
For instance, the IRD receives information from some agencies (such as
the Customs and Excise Division) on a regular basis as companies having
goods or other items that need to be cleared through customs will not be able
to do so without a TIN. Other examples of agencies that require a TIN for
processing a license, permit or other certification or concession required by
a business include licenses under the Hotel Aids Act, concessions from VAT
on capital equipment, and applications for liquor licenses.

165.  Domestic and foreign companies carrying on business are required
to file income tax returns. The filing requirements apply in practice only
to taxpayers that are actively carrying on a business. Dominican authorities
explained that companies that have not commenced or have ceased operations
are not required to file a return even if they are registered with the IRD. While
the number of domestic companies registered with the Register of Companies
is approximately 3 350, only 50% (1 671 companies) are registered with the IRD.
From the 1 671 companies registered with the IRD, approximately 980 (59%)
are considered to be active (i.e. carrying on business). Among the 980 active
companies, approximately 28% are filing returns. As such, approximately
8% of the domestic companies registered with the Register of Companies are
filing tax returns.

166.  As there is no automatic required tax registration and that taxpayers
can cease filing returns once they stop business, it appears to be difficult for
the IRD to administer its tax filing requirements as it is not immediately evi-
dent when a company has failed to file a return whether it has simply failed
to comply with its tax obligations or has stop carrying on business altogether.
Also, there would also be a risk that taxpayers would be carrying on business
that do not require local registration and would thus be undetected by the tax
administration. The IRD reports that the IRD conducts interviews to assess
the taxpayer specific situation.

167. It remains that a significant number of companies registered with the
Register of Companies (approximately half) are not registered with the IRD.
Although Dominica indicated that the vast majority of these companies are
inactive, there would also be a risk that they would be carrying on business
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that do not require local registration and would thus be undetected by the tax
administration. Dominica is recommended to ensure that there is adequate
oversight of the compliance of all relevant entities and arrangements with
their accounting obligations.

168.  The IRD has 21 auditors who are responsible for ensuring that tax-
payers file tax returns and for conducting audits. During the review period,
approximately 30 field audits were conducted per year. The IRD explained
that every year the audit programme is modified to cater for groups of tax-
payers that require the most attention. Essentially, the IRD’s audit programme
is based on the estimated number of returns filed by each taxpayer group
and the total number of returns that can be audited with the available IRD
staff. Variations in coverage are influenced by the degree of non-compliance
within various taxpayer groups (such as small businesses, large taxpayers) as
measured by results from previous audit programmes.

169.  The “field audit” is the main tool in the Inland Revenue Division’s
audit programme. This action can require from a few hours to several weeks
depending on the nature of the examination and/or the size and complexity
of the taxpayer’s operations. The “field audit” is usually a detailed but some-
times restricted examination of books and records normally conducted at the
taxpayer’s place of business. The field audit can be conducted by one audi-
tor or a team of auditors. Another form of audit is the industry-wide audit,
which involves the co-ordinated audits of a number of corporations within
one industry.

170.  Before beginning a field audit, the auditor will contact the taxpayer
to arrange a convenient date to commence the audit and will then begin a
review of the taxpayer’s file. In this preliminary review, the auditor examines
the return selected for audit, the attached financial statements for prior years,
audit reports from previous audits and any other information on file. Before
beginning the examination of books and records, the auditor may want to
discuss with the taxpayer the general nature of the business or tour the prem-
ises to gain a better understanding of the transactions recorded in the books.

171.  The scope of the audit is determined by the auditor with the advice
and direction of an audit supervisor. They decide which records should be
examined and what audit techniques should be employed. The audit might
extend to examination of the taxpayer’s ledgers, journals, bank accounts,
sales invoices, shipping and receiving records, purchase vouchers, expense
accounts, inventories, investments, agreements, contracts, appointment
books, share records and minutes, etc. Throughout the audit, the auditor may
need to obtain information and assistance from the employees of the taxpayer,
particularly those on the accounting staff.
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172.  The IRD reports that in most instances, the factual audit method is
used to support reassessments. The features of a factual audit are: examina-
tion of, and selected audit techniques on, the accounting records maintained
by the taxpayer; discussions with the taxpayer; observations; third party
information. In a very small number of cases (for example, when the records
are inadequate) the auditor may have a source and application of funds or a
net worth statements prepared to determine income, or to confirm income
established by other audit approaches.

173.  Inthe determination of the correct tax, the auditor will not challenge
generally accepted accounting principles as observed by the taxpayer unless:
(@) the taxpayer has been inconsistent in their application; (b) a certain
practice is specifically prohibited by the ITA; VAT Act; or Regulation, (¢) it
appears the principle is being applied only as part of a scheme for tax evasion
or tax avoidance.

174.  When an audit is completed, the auditor may propose to adjust the tax
payable by reassessing the taxpayer’s return. During year 2014 the following
audits have been conducted and the following amounts assessed: two audits
were conducted, which resulted in penalties of XCD 14 833 (USD 5 494) and
an additional XCD 91 327 (USD 33 825) in additional tax collected.

Audit type Number of cases Amount assessed
Value Added Tax 22 ECD 2 362 539.24
Corporation Income Tax 5 ECD 5574 730.47
Comprehensive (VAT, CIT, other) 10 ECD 778 089.09
Other (tax on wages, WTH etc.) 1 ECD 1207 116.51
Total 48 ECD 9922 475.31

International business companies

175.  For companies registered under the IBCA, the company must keep
such accounts and records as the directors consider necessary or desirable to
reflect the financial position of the company (s. 66 IBCA). These books must
be kept in English at the registered office of the company or at such other
place as the directors determine (s. 66 (3) IBCA). A company that contravenes
these requirements is liable to a penalty of USD 25 in respect of each day
during which the contravention continues. Directors are liable to the same
sanction (s.66(4) IBCA). These records are open to the members for inspec-
tion (s. 67 IBCA).The scope of keeping of accounts and records is dependent
on the discretion of the directors, therefore, the keeping of reliable accounting
records consistent with the standard is not fully ensured.
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176.  In addition to the obligations contained in the IBCA, exempt insur-
ance companies are required, under section 16 of the Exempt Insurance Act
(EIA), Act 14 of 1997, to maintain in Dominica, in addition to its registered
office and a registered agent, such registers or policies, claims, registers,
books and business records as the Supervisor of Insurance of Dominica
requires. Also, not later than six months after the close of the financial year of
an insurance licensee or such longer period as the Minister of Finance allows,
a licensee shall submit to the Supervisor of Insurance two copies of its finan-
cial statements in a form that complies with generally accepted accounting
principles, and such other related information as may be prescribed (s. 19 (1)
EIA). The financial statements must be accompanied by an auditor’s report in
the prescribed form (s. 19 (2) EIA). A director, officer, employee or agent of a
licensee who, with intent to deceive: (@) makes any false or misleading state-
ment or entry in a book, account, record, report or statement or fails to make
any entry that should be made therein; or (b) obstructs the carrying out by an
auditor of his functions under the EIA, commits and offence and is liable to a
fine of USD 2 500 and two years of imprisonment (s.45 EIA).

177.  Inaddition to the obligations in the IBCA, offshore banks are required
under the Offshore Banking Act (OBA) 1996 to submit to the Financial
Secretary, a statement of assets and liabilities at the close of the last business
day of each quarter within thirty days of the end of each quarter (s.22(1)
OBA). The Financial Secretary may require an offshore bank to submit such
further information as he may deem necessary for the proper understanding
of any statement or return furnished by that institution and such information
shall be submitted within the period and in the manner the Financial Secretary
requires (s.22(2) OBA). In addition, not later than four months after the close
of each financial year, or such longer period as the Financial Secretary may
in any particular case permit, the financial institution shall forward to the
Financial Secretary, copies of its balance sheet and profit and loss account and
the full correct names of the directors of the institution (s.23(1) OBA). The
balance sheet and profit and loss account shall be certified by an approved
auditor (s.23(1) OBA). Any offshore bank which contravenes this obligation
commits an offence and is liable to a fine of USD 100 for each day the submis-
sion of the audited account is overdue (s.23(2) OBA).

178.  Finally, the POCA, which took effect on 1 May 2014, contains
obligations for entities subject to AML obligations, including IBCs, to main-
tain accurate accounting records. Under section 46(h)(i), such entities are
required to keep “account files and business correspondence with respect to
a transaction” and “sufficient details of the transaction for it to be properly
understood”. This provision may cover obligations for the accounting records
kept to correctly explain all transactions. However, as there are no express
provisions on obligations regarding the preparation or submission of finan-
cial statements, it is not clear if the accounting information kept would be
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sufficient to allow the financial position of the entity to be determined with
reasonable accuracy at any time or financial statements to be prepared. There
are also no obligations on the underlying documentation that must be kept.

In practice

179.  IBCs are exempt from income tax for 20 years and during this time
they are not subject to tax registration and tax filings. Since the IBCA is
from 1996 all IBCs incorporated pursuant to that Act currently benefit from
exemption. In addition to that, the IBC Act provides that additional exemp-
tions may be granted companies after the first 20 years of exemption.

180.  The FSU is therefore the only government authority with oversight
over the IBCs’ and offshore banks’ compliance with their accounting obliga-
tions under the IBCA and OBA, respectively. The FSU is also responsible
for monitoring the insurance companies’ compliance with the EIA and the
registered agents’ compliance with the POCA. The FSU is allocated the staff
of six: one director, two senior examiners (although one senior examiner
position is currently vacant) and three examiners.

181.  Asnoted above, the FSU reports having conducted on-site inspections
in relation to all the 15 registered agents of IBCs during the review period,
having inspected approximately 4 000 IBCs in this process (see section on
service providers). The FSU reports that, in many instances, particularly with
respect to IBCS (which are required to maintain only “accounts and records
as the directors consider necessary or desirable to reflect the financial position
of the company”), accounting information was frequently unavailable in the
file. According to the FSU, registered agents were often not aware that they
were expected to keep accounting records/financial statements of the IBCs
they manage (even though such records would be limited to the ones that as
the IBCs directors consider necessary or desirable to reflect the financial
position of the company). The assessment team interviewed registered agents
who confirmed that there was a problem in awareness of the accounting
obligations, but also that occasionally their IBC customers failed to provide
them with accounting records/financial statements when requested to do so
or argued that the IBCA would not require accounting information to be kept.
The registered agents also referred to the fact that many IBCs for which they
act as registered agent are no longer carrying on business or activities, even
though they remained registered with the ROC.

182.  As discussed in section A.l, during the current review period, the
FSU has not applied any sanctions in the course of its inspections of regis-
tered agents, as it was focused on educating, rather than penalising them.
Dominica is recommended to closely monitor the compliance of IBCs with
the accounting requirements in the IBCA, as well as monitor the effective of
its enforcement powers to ensure they are adequate to promote compliance.
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Further, the FSU appears to be presently understaffed to perform its regula-
tor’s role and as reported by the FSU, the review of one IBC files take in
average 30 minutes and that may not in all instances allow for a detailed
examination of the IBC accounting records and financial statements required
under the IBCA. Dominica is therefore recommended to ensure that the
regulator for IBCs is adequately resourced to perform the monitoring of the
accounting obligations of IBCs.

183.  Dominica currently has no exempt insurance companies and thus no
monitoring of relating to these entities has taken place.

184.  In relation to the offshore banks, the FSU reports having inspected
each one of them and verified their compliance with the accounting require-
ments under the OBA. Those banks are also required to submit audited
financial statements.

Partnerships

185.  Tax requirements previously described similarly apply to partner-
ships. Partnerships are therefore required to keep, under sanction, records
or books of accounts as are necessary to reflect the true and full nature of
the transactions of the business regarding the nature of activities concerned
(ss.72(1) and 119 ITA). Further, partnerships are subject to the requirement to
submit annual returns to the IRD (s. 66 ITA) and when doing so, partnerships
have to attach a copy of the final accounts of the business (s. 73 ITA).

In Practice

186.  As described above, partnerships file annual returns, but income tax
is assessed at the level of the partners as partnerships have no tax liability in
Dominica. Partnerships are subject to the same tax audit procedure applica-
ble to companies described earlier in this section. However, as noted above
in section A.l, the compliance rate with filing obligations among partner-
ships is very low (only 9.23%). For the years 2014-15, eight audits covering
partnerships were undertaken. The main deficiency identified was the under-
statement of income. In one instance, VAT penalties were applied.

Trusts

187.  Section 72(1) of the ITA also applies to trusts, which are relevant
entities for tax purposes. Therefore, domestic trusts or foreign trusts earn-
ing Dominican source income are required to keep, under sanction, records
or books of accounts as are necessary to reflect the true and full nature
of the transactions of the business regarding the nature of activities con-
cerned (s.72(1) and s.119 ITA). In April 2014, the Trusts and Non-Profit
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Organisations Regulations came into force obligating trusts to keep financial
records that “show and explain [their] transactions...and that are sufficiently
detailed to show that [their] funds have been used in a manner consistent
with its purposes, objectives and activities”. Under this regulation, a trust
must also show the “sources of its gross income” (s. 14(1)(b)). However, it is
questionable whether the language of section 14(1)(b) is sufficiently precise
to ensure that accounting information would correctly explain all transac-
tions. Further, neither the ITA nor the Trusts and Non-Profit Organisations
Regulations contain any express obligations regarding the preparation or
submission of financial statements, nor do they contain provisions requiring
that maintained accounting information enable the financial position of the
entity to be determined with reasonable accuracy at any given time.

188.  Trustees are also under a common law fiduciary duty to keep accu-
rate accounts and records, although the extent of such requirements could not
be ascertained during the Phase 1 Peer Review. This duty arises from English
common law, which has been applied in Dominica by a 1763 proclamation by
England. The International Exempt Trust Act does not prescribe any account
keeping requirements.

189.  As part of its duties, a trustee of an international trust must comply
with Regulation 3(1)(a)(i) of the MLP Regulations that requires persons
conducting a trust business to conduct CDD. A person who contravenes this
commits an offence and is, upon conviction, liable to a fine not exceeding
XCD 40 000 (USD 14 815) or to imprisonment for a term not exceeding two
years (s.3(2) MLP Regulations). Additionally, under the POCA, entities sub-
ject to AML obligations (including foreign trusts and international exempt
trusts) must keep accounting records that accurately reflect all transactions.
However, it is unclear whether the accounting information required to be
kept under s.46(h)(i) would be sufficient to allow for a reasonably accurate
determination of the entity’s financial position at any given time.

In practice

190.  As noted earlier in this report, there were no international exempt
trusts registered in Dominica during the review period, nor are there any at
present.

191.  In practice, the tax authorities explained that the type of trusts they
encounter are those to dispose of estate of a deceased person. The registered
agents interviewed by the assessment team also confirmed that trusts are not
commonly used in Dominica. The tax authorities explained that trust benefits
are normally taxed at the hands of the beneficiaries or, if there is no distribu-
tion, at the hands of the trust. There are no special tax returns applicable to
trusts.
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Conclusion

192. The Companies Act provides that domestic companies must prepare
and maintain adequate accounting records, however the nature of records to be
maintained are not specified. IBCs (with the exception of international insur-
ance companies and offshore banks) are only required to keep records that
directors consider necessary or desirable to reflect the financial position of the
company. The ITA requires that every person carrying on business (including
companies, partnerships and trusts) must keep records or books of accounts
necessary to reflect the true and full nature of transactions of the business regard
being had to the nature of activities concerned and the scale on which they are
carried on. Thus, domestic companies are obliged to keep accounting records
under commercial law and tax law, while external companies, partnerships and
domestic trusts must keep accounting records to satisfy obligations under tax
law. However, no legislative provisions are in place explicitly requiring IBCs,
foreign trusts or international exempt trusts to maintain accounting records that
enable the financial position of the entity or arrangement to be determined with
reasonable accuracy at any time and allow financial statements to be prepared.

In practice

193.  During the review period, the IRD had in place a system of over-
sight of domestic companies, external companies and partnerships with
their accounting obligations under the tax law, but a significant number of
companies registered with the Register of Companies (approximately 50%)
are not registered with the IRD. Further, compliance rates are low. Dominica
has theorised that the discrepancy between the number of companies reg-
istered with the Registrar and the number registered with the tax authority
is due to the fact that the vast majority of companies on the public registry
are inactive (i.e. not operational). However, there remains a risk that such
companies are carrying on business that do not require local registration and
would thus be undetected by the tax administration. The monitoring of IBCs
revealed that such companies did not always maintain at the office of their
registered agents the accounting records required under the IBCA. Although
the FSU have sensitised registered entities concerning the IBC accounting
obligations, the effectiveness of the sensitisation efforts could not be verified.
Moreover, the FSU, with a staff of five employees, appears to be understaffed
to perform adequate oversight of the compliance of Dominica’s offshore
entities and arrangements (in particular the approximately 19 000 registered
IBCs) with accounting and other obligations, in additional to its other activi-
ties. Dominica is recommended to closely monitor the compliance of IBCs
with the accounting requirements in the IBCA and ensure that its enforce-
ment powers are effective in deterring non-compliance with the accounting
requirements in the IBCA. In relation to trusts, Dominican authorities
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advised that they are not commonly set up in Dominica and that most trusts
refer to statutory trusts to dispose of estate of a deceased person. There are
currently no international exempt trusts registered in Dominica.

Underlying documentation (ToR A.2.2)

194.  Aside from the ITA and the VATA, Dominica’s legal framework does
not contain explicit obligations regarding the maintenance of underlying docu-
mentation. The Companies Act, the IBC Act, the POCA, the IETA and the Trusts
and Non-Profit Organisations Regulations of 2014 are all silent on the issue of
keeping underlying documentation in accordance with the international standard.

195.  For income tax purposes, records or books of account as are necessary
to reflect the true and full nature of the transactions of the business must be
kept which requires documentation be kept to explain any entry in the books of
account (ss.71 and 72 ITA). For VAT purposes, under section 64 of the VATA,
businesses must maintain underlying documentation such as invoices, credit
notes, and debit notes whether issued or received as well as customs documen-
tation relating to imports and exports of goods by the person. A person who
contravenes section 64 commits an offence and is liable for a penalty of XCD 50
(USD 18.50) per day for each day or portion thereof that the failure contin-
ues (s.86 VATA). International insurance companies must keep all business
documents including working papers and other documents as are necessary to
explain the methods and calculations by which annual accounts are made up.

Conclusion

196.  Only entities that fall under sections 71 and 72 of the ITA, or the VATA
are clearly required to keep underlying documentation. The ITA requires that
these entities keep underlying documentation with respect to the records or
books of accounts necessary to reflect the true and full nature of transactions
of the business regard being had to the nature of activities concerned and the
scale on which they are carried on. It is not clear that this obligation extends to
underlying documentation associated with the financial position of the entity or
arrangement or with financial statements. IBCs, foreign trusts and international
exempt trusts are not subject to sections 71 and 72 of the ITA, and are thus not
required to maintain underlying documentation as required by the international
standard. Further, Part IV of the ITA exempts income of some persons or spe-
cific type of income from levy of taxes.

In practice

197.  Inrelation to the entities and arrangements subject to tax in Dominica,
underlying documentation is checked in the course of tax audits and are required
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to be maintained in practice. In the case of IBCs, underlying documentation was
often not found to be available in the inspections conducted by the FSU.

Document retention (ToR A.2.3)

198.  The Companies Act does not provide for any specific retention period
for accounting records. Notwithstanding the aforementioned, section 189 of
the Companies Act requires that a company and its agents shall take reason-
able precautions to prevent loss or destruction of the records required by the
Companies Act to be prepared and maintained in respect of a company.

199.  Section 72(4) of the ITA requires that every person carrying on busi-
ness shall preserve all books of account and other records which are essential
to the explanation of any entry in the books of account of that business for a
period of seven years after the end of the basis period to which the books of
account or records relate. The Comptroller of Inland Revenue may require
retention for such further period of time as he considers necessary for their
proper examination (s. 72(5) ITA). In addition, the Comptroller may approve
the disposal of any books of account or other records within such lesser
period than seven years as he thinks fit where a body of persons has been
terminated or in any other case where he is satisfied that it is reasonable to
do so (s.72(6) ITA). During the period under review, no request for disposal
of books or account or other records before the expiration of the seven-year
period were made.

200.  For VAT purposes, any business subject to this tax must maintain
accounts, documents and records for seven years after the end of the tax
period to which they relate (s. 110 VATA).

201.  Neither the IBCA nor the IETA provide that accounting records per-
taining to IBCs or international exempt trusts must at least be kept for five
years. No statutory requirements exist for local trusts. Therefore, keeping of
accounting records for at least five years by entities other than those subject
to tax law provisions is not ensured in Dominica.

202.  Under the Trusts and Non-Profit Organisations Regulations 2014,
information must be kept for at least seven years (s. 14(2)). Failure to keep the
information is considered an offence and liable to a fine of up to XCD 20 000
(USD 7 404)) (s. 14(3)).

203.  The POCA requires that information be kept for at least seven years
(s.47(1)); failure to do so is considered an offence and liable to a fine of
up to XCD 150 000 (USD 55 556) and/or imprisonment of up to two years
(s.60(5)). However, these provisions do not describe any express obligations
to maintain accounting records that would allow for a reasonably accurate
determination of the financial position of the entity at any given time or sup-
port the preparation or submission of financial statements.
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In practice

204.  During the period under review, in practice, no penalties have been
applied, nor have any breaches been identified.

Determination and factors underlying recommendations

Phase 1 determination

The element is not in place.

Factors underlying

recommendations Recommendations
It is not explicitly required that Dominica should introduce consistent
international business companies, obligations for all relevant entities
foreign trusts and international exempt | and arrangements to maintain full
trusts maintain accounting records accounting records in line with the
which enable the financial position Terms of Reference.

of the entities or arrangements to be
determined with reasonable accuracy
at any time and allow financial
statements to be prepared.

Inadequate obligations exist for Dominica should ensure that all
international business companies, relevant entities are required to keep
foreign trusts and international full underlying documentation and
exempt trusts to keep underlying retain all accounting records for at

documentation. Further, the keeping | least five years.
of underlying documentation by
entities not subject to the provisions
of the VAT Act is not fully ensured.

Phase 2 rating

Non-Compliant

Factors underlying

recommendations Recommendations
During the review period, not all Dominica should ensure that
IBCs maintained the accounting all international entities and
records required under the IBCA. arrangements are subject to
Although the Financial Services Unit | adequate oversight of their
have sensitised registered entities compliance with the accounting
concerning the IBC accounting requirements and enforcement
obligations, the results of such powers are exercised in practice.
sensitisation could not been verified.
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Phase 2 rating

Non-Compliant

Factors underlying

recommendations Recommendations
Dominica’s Inland Revenue Dominica is recommended to ensure
Department (IRD) is the government | that there is adequate oversight
authority mainly responsible for of the compliance of domestic
ensuring the compliance of domestic | companies and partnerships with
companies with their accounting their accounting obligations.

obligations by means of its audit
program. However, a significant
number of companies registered
with the Register of Companies
(approximately 50%) are not
registered with the IRD. Although
Dominica indicated that the vast
majority of these companies are
inactive, there would also be a
risk that they would be carrying on
business that do not require local
registration and would thus be
undetected by the tax administration.
Further, the compliance rate of
partnerships is extremely low (only
9.23%). It is therefore uncertain
whether partnerships in Dominica
are subject to adequate oversight
in terms of maintaining accounting
records as required by the
international standard.

A.3. Banking information

Banking information should be available for all account-holders.

205.  Banking information should be available for all account-holders and
should include all records pertaining to the accounts as well as to related
financial and transactional information. In Dominica, financial institutions
have full identity information on their clients, pursuant to AML laws. They
are also obliged to keep full records of their financial transactions.
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Recording-keeping requirements (ToR A.3.1)

206.  The banking sector in Dominica includes domestic and offshore
banks. Domestic commercial banks and similar domestic financial institutions
are regulated by the Banking Act 2015. Offshore banks and other offshore
financial institutions are regulated by the Offshore Banking Act and the FSU
Act. Both domestic and international financial institutions are subject to AML
law. Obligations for financial institutions to keep customer and transaction
records are found in Dominica’s AML framework, which consists of separate
pieces of legislation: the MLPA, the Proceeds of Crime Act 1993, the POCA,
and the MLP Regulations. These laws are supported by the non-binding Anti-
Money Laundering Guidance Notes (Guidance Notes).

207.  No person or institution may carry on banking business or offer
financial services in Dominica without a license. Onshore commercial banks
are required by the Banking Act to obtain a license from the ECCB (s.3
Banking Act). Failure to obtain a license before operating is an offence that
is punishable by a fine of XCD 1 000 000 (USD 370 370) and a daily penalty
of XCD 100 000 (USD 37 037) for continuing offences (s. 5(a) Banking Act).
Offshore banks must likewise, before commencing business, obtain a license
from the FSU (s. 11 FSU Act). Contravention of this requirement is an offence
and punishable by a fine of XCD 500 000 (USD 185 185) and a penalty of
XCD 5 000 (USD 1 852) for each day the default continues (s. 11(3)(a) FSU
Act). The supervisory authority for international financial institutions is the
FSU (s.4(c) FSU Act).

Customer identification records

208.  Prior to the development of Dominica’s AML framework in 2001,
Dominican law did not address unnamed, or numbered, accounts. Presently,
under Dominica’s AML law, financial institutions®® and other obliged entities
must identify their customers in the following circumstances: (i) forma-
tion of a business relationship or business transaction; (ii) carrying out any
single transaction of USD 5 000 or equivalent and over; (7ii) carrying out a
series of transactions for the same person in the total amount of USD 5 000
or equivalent and over; and (iv) where there is suspicion that the person
handling the transaction is engaged in money laundering or the transaction

20. The definition of “financial institution” includes a bank licensed under the
Banking Act or the Offshore Banking Act, a registered agent licensed under
the International Business Companies Act 1996 and a trust licensed under the
International Exempt Trust Act 1997 (s.2). In addition, anyone involved in the
following relevant business activities is an obliged entity under the MLPA: trust
and other fiduciary services, company formation and management services, and
services performed by barristers-at-law, solicitors, accountants and notaries (s. 3).
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is carried out on behalf of another person engaged in money laundering
(s.8 MLP Regulations). Further, financial institutions must not do business
with persons using obviously fictitious names and are not permitted to keep
anonymous accounts or accounts where it is impossible or difficult to iden-
tify the client (s.36 POCA, s.36 (1) of the Anti-Money Laundering Counter
Financing of Terrorism Code of Practice No. 10 of 2014 and Part III of the
MLP Regulations S.R.O. 4 of 2013.). Officials at the on-site advised that the
current regulatory framework applies to new as well as pre-existing custom-
ers, the information for which was required to be updated in accordance with
the law.

209.  Financial institutions and other obliged entities must also take rea-
sonable measures to establish the true identity of any person on whose behalf
or for whose ultimate benefit the customer is acting (ss. 15 and 16 MLP
Regulations). Where such measures cannot be taken, the business relationship
may only proceed if the financial institution or other obliged entity requires
the customer to provide identity information on the person on whose behalf
the customer acts as soon as reasonably practicable.

210.  Section 7(5) of the MLP Regulations goes on to require that “all
financial institutions in Dominica must establish the true identity of each
account holder”. For an account held by a business, trust, fiduciary agent,
nominee company or professional intermediary such as an attorney, chartered
accountant, certified public accountant or auditor, the financial institution
must also obtain sufficient evidence of the true identity of the beneficial
owners of the account. The AML Guidance Notes requires obliged entities to
identity the true or beneficial owners in an ownership chain.

211.  Where a financial institution relies on an intermediary or third party
to undertake any of its obligations under AML or to introduce business to it,
it must be satisfied that the third party is able to provide copies of identifi-
cation data and other documents relating to the obligation of due diligence
(s. 13(a) MLP Regulations).

212.  All financial institutions (including those engaged in banking busi-
ness and offshore banking business) must conduct ongoing customer due
diligence measures with respect to every business relationship (s. 11 MLP
Regulations).

213.  Financial institutions must keep records of all business transactions
for seven years following the completion of the relevant business (s.24 MLPA
Regulations). The MLPA defines business transaction record as: the identifi-
cation of all persons that are a party to that transaction; a description of that
transaction sufficient to identify its purpose and method of execution; the
details of any account used for that transaction, including bank, branch and
sort code; and the total value of that transaction. A record containing details
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relating to all business transacted (including any business transacted in the
course of a business relationship) must be kept (s. 24(1)(b) MLP Regulations).
A person who does not comply with the aforementioned law is liable to a fine
of XCD 5 000 (USD 1 852) or to imprisonment for a term of six months or
both (s.51 MLPA)

214.  Record keeping requirements are also prescribed under the POCA. A
financial institution shall retain, in its original form for the minimum reten-
tion period applicable to the document (s.49(1) POCA):

» adocument that relates to a financial transaction carried out by the
institution in its capacity as a financial institution; and,

* a document that relates to a financial transaction carried out by
the institution that is given to the institution by or on behalf of the
person, whether or not the document is signed by or on behalf of the
person.

215.  Under the POCA, the minimum retention period for financial transac-
tion documents is seven years (s.49(2) POCA). A financial institution that does
not keep these financial transaction records commits an offence and is liable,
on summary conviction, to a fine of XCD 10 000 (USD 3 704) (s.49(5) POCA).
It is however provided that the retention obligation does not apply to a finan-
cial transaction document that relates to a single deposit, credit, withdrawal,
debit of transfer of an amount of money that does not exceed XCD 5 000
(USD 1 852) or such larger amount as may be prescribed (s.49(3) POCA).
Provisions of Part II and Part III of the POCA apply to the MLPA 2011, to the
extent that they are consistent to its provisions (s. 53 MLPA). Part II and Part I1I
of the POCA deal with forfeiture orders, confiscation orders and related matters
and investigations and these cover record keeping requirements.

Availability of banking information in practice

216.  The FSU, as the Money Laundering Supervisory Authority of Dominica,
is the authority in charge of implementing the AML/CFT framework, pursuant
to Section 11(d) of the MLPA. The ECCB is the regulatory body responsible for
the prudential compliance of the domestic banking sector, although the FSU will
also periodically conduct inspections of onshore commercial banks to ensure
compliance with AML. The FSU is the sole body responsible for the regulation
of international banks.

Oversight of onshore banking sector

217.  The Banking Act 2015 establishes the ECCB as the supervisory
authority for onshore banks. The ECCB, as the Central Bank, is mandated
to examine all financial institutions licensed to conduct banking business
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under the Banking Act to ensure compliance with the Act. The ECCB has
discretion to inspect financial institutions as it sees fit within its judgment,
provided that each licensed financial institution is examined at least once
every 36 months (s. 70 Banking Act). The ECCB has disciplinary powers and
may impose administrative penalties or remove staff (including directors)
from banks. Although the ECCB is a standard setting body, it is not a dedi-
cated AML body and has no role in developing AML policy; thus it does not
issue specific guidance on issues such as CDD. For aspects of its supervision
overlapping with AML, the ECCB is guided by the AML Guidance Notes. As
of March 2016, the ECCB reports having approximately 20 staff specifically
assigned to banking supervision in the East Caribbean region.

218.  As part of its prudential supervision, the ECCB conducts either a full
scope exam, usually spanning two weeks, or a targeted exam, focusing on
one particular area. Inspections include on-site inspections. Representatives
from the ECCB confirmed during the on-site that they try to conduct a full-
scope exam of every domestic bank once every three years as required by the
Banking Act. In the course of its inspections, the ECCB will check whether
a financial institution has properly identified its customers, is maintaining
records as required under the Banking Act and performing CDD; however, its
supervision is largely prudential. Compliance with AML/CFT rules is carried
out by the FSU. At the conclusion of an inspection, the ECCB requires banks
to sign a Memorandum of Understanding confirming their commitment to
rectifying the deficiencies identified by the ECCB. Financial institutions
are liable to fines of up to XCD 50 000 (USD 18 520) for failure to take the
required remedial actions. The ECCB has not yet imposed any penalties as
it has not seen any major deficiencies during the course of its examinations
and banks reportedly have readily agreed to take remedial action. During the
review period, the ECCB reports that it performed one on-site visit as part
of a targeted exam of one of the four commercial banks in Dominica. Main
breaches identified by the ECCB relate to failure to maintain customer infor-
mation on Declaration of Source of Funds forms.

219.  The FSU supervises the AML/CFT compliance of onshore banks.
The FSU reports that it conducts audits of domestic banks approximately
one every two years. The last on-site examination of a commercial bank took
place in 2013, but off-site surveillance is ongoing. The next on-site exami-
nation is anticipated to take place in 2016. Common deficiencies include
outdated references to older laws that have since been repealed. Previously,
banks did not consistently maintain identity information on file, but the
FSU reports that since it began its programme of on-site inspections in 2011,
compliance with CDD and Know Your Customer (KYC) rules has improved.
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Oversight of offshore banking sector

220.  The FSU supervises both the prudential and AML compliance of
offshore entities. Similar to its inspections of corporate service providers,
the FSU will contact the Director of the bank in advance indicating its intent
to perform an on-site inspection. It may ask for specific information prior to
the on-site visit. From the AML perspective, the inspection team will check
the institution’s CDD and KYC policies, as well as conduct random examina-
tions of files to ensure that such policies were followed, As Dominica’s AML
regime is based on a risk-based approach, the depth of CDD measures depend
on the risk level of the account. At the end of an on-site inspection, the FSU
will prepare a report detailing its findings and remedial actions to be taken
by the institution, including timeframes for action plans. To ensure that such
actions are taken by the institution, the FSU will conduct spot checks with-
out advance notice. The FSU may impose penalties of up to XCD 500 000
(USD 185 185) for non-compliance or revoke or suspend an institution’s
license. During the review period, in one instance, the FSU has imposed a
fine of XCD 139 000 (51 481) for late submission of its annual audited finan-
cial statements, which carries a penalty of XCD 500 (USD 185) each day the
default continues. The FSU has also revoked the licenses of three entities
(two insurance companies and one offshore bank), which failed to commence
operations within the statutory timeframe. To date, the FSU has inspected all
nine offshore banks in Dominica. The last on-site inspection took place in
December 2015 and the next on-site inspection of offshore banks is planned
for December 2016. Since then, the FSU has not conducted another full scale
examination, but continues to carry out spot checks.

Conclusion

221.  The requirements set out in the Banking Act, MLPA, POCA and
MLP Regulations ensure that financial institutions are required to keep
records pertaining to bank accounts, including customer identity and trans-
action information. The oversight carried out by the FSU and the ECCB also
appear to be effective, although, as noted above, the FSU may be understaffed
for its dual role as financial sector regulator and AML supervisor.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant
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B. Access to information

Overview

222. A variety of information may be needed in a tax enquiry and jurisdic-
tions should have the authority to obtain all such information. This includes
information held by banks and other financial institutions as well as infor-
mation concerning the ownership of companies or the identity of interest
holders in other persons or entities, such as partnerships and trusts, as well as
accounting information in respect of all such entities. This section of the report
examines whether Dominica’s legal and regulatory framework gives the author-
ities access powers that cover all relevant persons and information and whether
rights and safeguards are compatible with effective exchange of information.

223.  Dominica’s competent authority is the Minister of Finance or his
authorised representative. The Minister’s designated representative for the
purpose of exchanging information is the Comptroller of Inland Revenue. The
EOI Act, as amended in July 2015, provides the Comptroller broad access to
all types of information from any person or entity in Dominica, regardless of
whether that person or entity is liable to tax. New provisions introduced in July
2015 require a court order when the requested information is required for civil or
criminal proceedings in the requesting jurisdiction. Information can be obtained
in a variety of forms, including witness testimony or the production of books,
papers, records and other tangible property. The Comptroller is empowered to
obtain information from taxpayers and third parties, including banks, by issuing
a notice requesting the production of information only if the information sought
is not in relation to civil or criminal proceedings in the requesting jurisdiction.
Where the information sought relates to civil or criminal proceedings in the
requesting jurisdiction, an application must be made to the court. Dominica’s
powers to access information were brought in line with the international stand-
ard only in July 2015, after the review period and Dominican authorities are still
unfamiliar with new provisions governing access to information and the relevant
court procedures. Dominica is thus recommended to monitor the application of
its access powers under the July 2015 amendments and ensure that EOI staff are
aware of all relevant procedures.
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224,  Dominican legislation also provides for a number of compulsory
powers. Search and seizure measures are available and non-compliance with
a notice or court order can be sanctioned with fines and imprisonment.

225.  In July 2015, the various laws governing offshore entities were
also amended to lift the secrecy provisions for purposes applicable to EOL
An amendment in the EOI Act explicitly overrides any secrecy provisions
restricting the provision of information that may be protected by confidential-
ity obligations. These amendments ensure that the competent authority can
access information from all parties, including IBCs, international exempt
trusts and offshore financial institutions.

226.  Pursuant to the recent amendments to the EOI Act, Dominica’s com-
petent authority is required to notify the person who is the subject of a request
in limited circumstances. A recommendation has been made to introduce
wider exceptions from prior notification.

B.1. Competent Authority’s ability to obtain and provide information

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information).

Bank, ownership, and identity information (ToR B.1.1) and
accounting records (ToR B.1.2)

227.  Pursuant to Dominica’s EOI instruments, the Competent Authority
for Dominica is the Minister of Finance or his authorised representative. The
Minister’s designated representative for the purpose of exchanging informa-
tion is the Comptroller of Inland Revenue, who, under article 4 of the EOI
Act, may process requests for a number of government agencies, including,
inter alia, the Accountant’s General’s Office, the FSU, the IRD and the
Treasury. Article 5 of the EOI Act authorises the Comptroller of Revenue to
use all powers and authorities vested in him under the ITA to administer and
process any request made pursuant to an EOI agreement and render recipro-
cal assistance to facilitate the administration of relevant tax laws.

228.  Under section 3(3) of the EOI Act, the Minister of Finance may enter
into an agreement of exchange of information with the Government of any
country and the Minister may, by order subject to negative resolution of the
House of Representatives, insert such an agreement in the schedule of the
EOI Act. The Comptroller can exercise all powers and authorities vested in
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him under the ITA, particularly section 69, to obtain information relating to
requests received under scheduled agreements.?!

229.  The Comptroller is authorised to obtain ownership, accounting and
banking information from any person (either directly, or through a court
order, depending on the nature of the request) for purpose of responding to
EOI requests. Pursuant to section 4(A.)(1) of the EOI Act, as amended in
July 2015, “[w]here, under a request, the Comptroller considers it necessary
to obtain specified information or information of a specified description
from any person”, the Comptroller is authorised to obtain the information or
compel its production depending on the nature of proceedings at the time of
the request (described below). “Person” is defined by reference to the ITA as
“an individual, a trust, the estate of a deceased person, a company, a partner-
ship and every other juridical person” (s.2(1), ITA). “Information” is defined
by recent amendments to the EOI Act (s.2) as “any fact, statement, document
or record in whatever form”, including —

a. any fact, statement, document or record held by banks, other finan-
cial institutions or any persons, including nominees and trustees,
acting in an agency or fiduciary capacity; and,

b. any fact statement, document or record regarding the beneficial own-
ership of companies, partnerships and other persons, including (i) in
the case of a collective investment fund, information on any shares,
units and other interests; and (i) in the case of trusts, information on
settlors, trustees and beneficiaries.

230.  Under the EOI Act, the procedure for collecting information will
differ, depending on whether the information requested is required for pro-
ceedings in the requesting jurisdiction or related investigations (s.4A(2)(a)).
“Proceedings” refers to both civil and criminal proceedings (s. 2).

231.  When the information requested is not already in the possession of
the Comptroller and does not relate to any proceeding or investigation in the
requesting jurisdiction, the Comptroller must issue a notice to the relevant
party in writing requiring the production of the information described in the
notice. The notice may require the information to be provided within a speci-
fied time, in a specific form, and verified or authenticated in such manner
as the Comptroller may require (s.4A(1)(b), EOI Act). The Comptroller may
take copies or extracts of any information (s.4A(2), EOI Act). Although the

21.  Currently, the scheduled agreements encompass Australia, Belgium, Canada,
Denmark, the Faroe Islands, Finland, France, Germany, Greenland, Iceland,
Ireland, the Netherlands, New Zealand, Norway, Poland, Portugal, South Africa,
Sweden, Switzerland, the United Kingdom and the United States. See further
Part C of this report.
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law does not specify a timeframe for the information holder to produce the
information, in practice, the Comptroller provides a two-week deadline for
submission of the requested information. Dominican officials explain that
pursuant to section 128(3)(a) of the Income Tax Act, a notice served by post
is deemed to have been served seven days after the date it was posted. The
IRD’s internal procedures grants an additional seven days for the production
of the information contained in the notice. An extension of this deadline can
be obtained by the information holder upon request.

232.  When the requested information is required for civil or criminal pro-
ceedings in the requesting jurisdiction, the Comptroller must apply to a Judge
of the High Court for an order to compel the information-holder to produce
such information (s.4A(1)(a), EOI Act). As the High Court has not yet issued
any specific rules or guidelines on applications of this nature, Dominica clari-
fied that the Eastern Caribbean Supreme Court Civil Procedure Rules 2000
govern the making of such applications. Pursuant to the Eastern Caribbean
Supreme Court’s Rules, a notice of application must be accompanied by an
affidavit and draft order. The application must be supported by documenta-
tion including the EOI request itself and other materials as required to verify
the information contained in the request (e.g. authenticated copies of original
documents or witness testimonies from the requesting country). As generally,
all court documents in Dominica are made public, a request to seal the docu-
ments contained in the application for production of information is required
to ensure that EOI materials are not publicly disclosed. Sealed documents are
available to be viewed only by the parties to a proceeding. For a more detailed
discussion of the sealing procedure, please see section C.3 on confidentiality.

233.  To grant an order to produce information, the Judge must be satis-
fied that five conditions are fulfilled — that: (@) the Comptroller has certified
that the request is in compliance with the relevant agreement set out in the
schedule; (b) the information is under the possession or control of a person
in Dominica; (c) the information requested does not include items subject to
legal privilege or items subject to protection as secret, under the scheduled
agreement; (d) the person subject to the request has been notified where pos-
sible in accordance with section 4B; and (e) under the relevant agreement,
there are no reasonable grounds for not granting the request. The EOI Act
does not define “items subject to protection as secret under the scheduled
agreement”, but Dominican authorities advise that it is applied in accordance
with Article 26(3) of the OECD Model Tax Convention and Article 7(2) of
the OECD Model Tax Information Exchange Agreement. This provision was
instituted as part of the amendments to the EOI Act in July 2015 and therefore
came into force after the period under review (1 July 2012 — 30 June 2015). It
therefore remains untested in Dominica’s EOI practice. The time that a judge
may take to issue this order is not specified in the law as the timeline will
depend on the calendar of the court. However, state attorneys advised that
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time-sensitive applications may be made by means of a certificate of urgency.
Section 26.1(2)(k) of the Civil Procedure Rules empowers courts to handle
urgent matters as a matter of priority.

234.  Where the judge is satisfied that the aforementioned conditions are
met, he/she may [emphasis has been added] then issue an order compelling
production of the information to the competent authority, or give the compe-
tent authority access to the information in a specified period, generally, of
14 days, unless the judge considers another period to be appropriate (ss.4A(4)
and (5)). Where the judge issues such an order, he or she may also order that a
police officer should be allowed to enter the premises where the information
is held to obtain access to the information (s.4A(7)). An order compelling
production of information will contain a “penal notice” provision stating that
failure to comply with the order shall qualify as contempt of court. Requested
information maintained as an electronic record must be visible and legible
and produced in a form in which it can be taken away (s.4A(9)). The EOI
Act does not stipulate what constitutes “reasonable grounds” for refusing to
issue an order, but state attorneys indicate that a possible example is any fact
or circumstances that makes the request appear to be fishing expedition. As
the practical impact of this provision could not be assessed during the review
period, Dominica is recommended to monitor its implementation to ensure
that it does not unduly restrict the effectiveness of the Comptroller’s access
powers.

235.  For the purposes of the administration or enforcement of the ITA,
including obtaining full information in respect of the income of any person
who is or may be liable to tax, the Comptroller may issue a notice to a tax-
payer or a third party in order to make him (s. 69(1) ITA):

e furnish a return of income, statement of assets and liabilities or other
information required by the Comptroller;

* produce any accounts, books of account, statement of assets and
liabilities or other documents which the Comptroller may consider
necessary; or

» attend, at such time and place as specified in the notice, for the purpose
of being examined by the Comptroller in respect of the assessable or
chargeable income of himself or any other person or any transaction or
matters appearing to the Comptroller to be relevant thereto.

236.  With regard to bank information, the Comptroller may require any
bank to furnish details of any bank account or other assets which may be
held on behalf of any person, or to furnish a copy of bank statements of any
such bank account (s. 69 (2) ITA). This provision permits the Comptroller or
any officer authorised by the Comptroller to inspect the records of the bank
with respect to the bank account of any person. Further, the Comptroller may
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require the attendance of any officer of a bank before him to give evidence
respecting any bank accounts or other assets which may be held by the bank
on behalf of any person.

237.  The Comptroller can also use the information gathering powers
under section 70 of the ITA to obtain business records. Whether or not any
person has been assessed to tax, the Comptroller or any officer authorised by
him may, subject to prior notice, enter into any premises where any business
is carried on or the records or books of account of a business is kept, and:
(i) examine the records or books of account and examine any documents
which relate to income accruing from the business; (ii) inspect any trading
stock of the business and any assets of the business in respect of which allow-
ances or deductions have been or may be claimed; or (iii) require the owner of
the business, or any employee or agent to give him such reasonable assistance
in connection with the examination and inspection as may be necessary and
to answer orally or in writing any questions relating thereto. A notice is not
required when in the opinion of the tax authorities there is fraud or wilful
intent to evade liability to tax exists and search for any moneys or documents
(s.71 ITA).

238.  Currently, Dominica’s access powers are applicable in respect of all
of its agreements that are in line with the standard. The DTC with Switzerland
is not a scheduled agreement and the powers may not, therefore, be used for
the purposes of that agreement. As a result, only information already in the
hands of the Comptroller and/or information which is publicly available may
be shared under the Swiss DTC.

Gathering of information in practice

239.  Dominica has very limited experience in the gathering of information
for tax purposes as it has received only one EOI request to date. The request
was originally sent by the treaty partner in March 2012. Due to circumstances
explained below in section C, the initial request was not answered and re-sent
only in December 2015. As both transmissions of the request fall outside the
current review period (1 July 2012 — 30 June 2015), the request cannot be
officially considered for the purpose of evaluating Dominica’s EOI practice.
However, as Dominica has no EOI experience outside of this request, the
circumstances surrounding the request serve to provide some context for the
application of Dominica’s laws.

240.  Although Dominica’s legal framework empowering the Competent
Authority to gather information from any person or government authority
has been in place since the amendments to the EOI Act came into force in
July 2015, it became apparent during the on-site visit that Dominica has no
significant experience with the new procedures to access information and
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that such rules (including the application for a court order to compel produc-
tion of information relating to civil or criminal proceedings in the requesting
jurisdiction) were not followed in practice in the one request received outside
the review period. Moreover, officials responsible for handling EOI requests
did not appear to be fully familiar with the July 2015 amendments to EOI
procedure, in particular, with respect to new provisions requiring a court
order as a pre-requisite to seeking information from a taxpayer or third party
when the requested information is required for civil or criminal proceedings
in the requesting jurisdiction. For instance, during the on-site visit, EOI staff
indicated that upon receiving an EOI request relating to an IBC, their current
protocol is still to seek the information from the corporate service provider
directly without first applying for an order from the High Court. Further,
relevant officials demonstrated a lack of awareness of the applicable court
procedures for obtaining such an order, including whether the EOI request
that would have to be submitted in the application for a court order could be
sealed, and if so, the procedure for sealing sensitive documents.

Use of information gathering measures absent domestic tax interest
(ToR B.1.3)

241.  The concept of “domestic tax interest” describes a situation where a
contracting party can only provide information to another contracting party
if it has an interest in the requested information for its own tax purposes.

242.  Prior to July 2015, Dominica’s access powers could only be exercised
in respect of a person liable to tax. Accordingly, the Comptroller was not
able to access information from IBCs, international exempt trusts, and other
entities operating in offshore sectors as these entities are not liable to pay tax.
Since July 2015, the information-gathering powers of the Comptroller are
not subject to the existence of a domestic tax interest. The Comptroller may
exercise the relevant powers upon receipt of a valid request pursuant to an
EOI agreement. The subject of such a request need not implicate Dominican
tax laws.

Compulsory powers (ToR B.1.4)

243.  Jurisdictions should have in place effective enforcement provisions to
compel the production of information. Under the EOI Act, as amended in July
2015, the Comptroller of Revenue can use different types of powers to enforce
compliance with requests for information. The Comptroller is empowered,
upon application to the High Court for a search warrant, to execute search
and seizure measures in order to obtain information in response to EOI
requests (s.4C(1)). Such a warrant may only be issued by the High Court if it
is satisfied that (i) a notice or court order issued under section 4A to produce
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information was not complied with, (i) the EOI request might be seriously
prejudiced unless immediate access to the information can be secured; or
(iii) where a High Court order is required to obtain the information (because
of proceedings in the requesting jurisdiction) and it would not be appropriate
to make such a court order because it is not practicable to communicate with
the subject person, or another person entitled to grant access to the informa-
tion, or because the EOI request might be seriously prejudiced unless a police
officer is able to secure immediate access to the information before it may be
compromised (s.4C(2)).

244.  Failure of any person to comply with a court order will result in
contempt of court, the penalties for which include a fine of XCD 1 500, impris-
onment for a term of up to one month, or, in the case of legal persons, seizure
of property (Chap. 5:01, s.3 Contempt of Court Act).

245.  The ITA also grants the Comptroller a number of compulsory
powers. In addition to requiring the production of information and docu-
ments, the Comptroller has the power to require a taxpayer to attend to be
examined in respect of the assessable or chargeable income of himself or
any other person or any transaction or matters appearing to the Comptroller
to be relevant thereto (s.69(1) ITA). Similarly, the Comptroller can require
the attendance of any officer of a bank before him to give evidence respect-
ing any bank accounts or other assets which may be held by the bank on
behalf of any person (s.69(2) ITA). Any person who fails to comply with a
notice issued under section 69(1) is liable to a fine of XCD 500 (USD 185)
(s. 115 ITA). In addition, the Director of Public Prosecutions may pursue
criminal proceedings against any person who fails to provide information
to the Comptroller. On being found guilty, the person may be liable to a
fine of XCD 1 000 (USD 370) or one year imprisonment (s. 119 ITA). The
Comptroller also has search and seizure powers under the ITA when an
examination has been launched. If the Comptroller believes that there is fraud
or wilful intent to evade liability to tax exists, s/he or any authorised officer
may enter any premises, with or without previous notice, and use its search
and seizure powers (s. 70 ITA).

246.  The EOI Act also prohibits any person from disclosing information
pertaining to an EOI request that may prejudice the proceedings or related
investigation. This prohibition applies in relation to any EOI request that
concerns criminal proceedings or investigations and where a court order or
search warrant has been issued. If a person makes a disclosure while knowing
or suspecting that a request has been made or that an investigation is under-
way, he/she may be punished with a fine of XCD 10 000 (USD 3 704) and
imprisonment for three years (s. 4A(10)).

247.  As no requests were received during the review period, the applica-
tion of the enforcement measures described above were not required.
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Secrecy provisions (ToR B.1.5)

248. A number of secrecy provisions exist in Dominica’s legislation, spe-
cifically in the context of offshore entities. Since July 2015, these provisions
can be lifted for the purpose of EOL

Confidentiality provisions for banks and some types of companies

249.  The relevant laws with secrecy provisions are the IBCA, International
Exempt Trust Act, Offshore Banking Act and Exempt Insurance Act. However,
amendments to these laws and the EOI Act in 2015 allow as an exception to
the secrecy provisions disclosure of information when required “under the
provision of any law of Dominica”? (codified in s.26(c), Offshore Banking
Act, s. 112(iii), IBCA, s.39(b), International Exempt Trust Act; s.41(c), Exempt
Insurance Act). These amendments allow the Comptroller to obtain information
from these entities using its access powers under the ITA and the EOI Act. The
EOI Act specifically states that the access powers through the court order or
notice “shall have effect notwithstanding any obligation as to confidentiality or
other restriction upon the disclosure of information whether imposed by law,
including the common law” (s.4A(3)(b)).

250.  The EOI Act also provides that any person who divulges confi-
dential information required under the court order or upon notice from the
Comptroller is deemed not to have committed any offence under Dominican
law. Such a disclosure will not be considered a breach of any confidential
relationship between that person and any other person, and protects the person
making the disclosure from any civil claim or action (s.4D).

Professional privilege

251.  Amendments to the EOI Act in July 2014 define the scope of legal
privilege applicable to EOI requests. The EOI Act excludes access to “items
subject to legal privilege” (ss.4A(3)(a) and 4A(6)(c)). Such items include com-
munications and the subject of such communications between an attorney and
his client (or any person representing his client) in connection with the provi-
sion of legal advice or in contemplation of legal proceedings. Legal privilege
also applies to communications between an attorney, or his client, and “any
other person made in connection with or in contemplation of legal proceed-
ings and for the purposes of such proceedings” (s.2, EOI Act). This additional
element may go beyond the exception for attorney-client privilege under the

22.  These amendments would be in accord with the Banking Act, which allows
disclosures to be made if required “under the provisions of a law of Dominica”
(s.32(1)(iii). Thus if a request is made pursuant to the ITA or the EOI Act, it
would be covered under this exception.
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international standard. Items held with the intention of furthering a criminal
purpose are not subject to legal privilege. A taxpayer, if notified, may also
invoke privilege. He/she must, within 15 days from the date of receipt of the
notice, make a written submission to the Comptroller specifying any grounds
which he/she wishes the Comptroller to consider in making its determination
as to the validity of the request, including any assertions that the information
requested is subject to legal privilege (s.4B(1)) (see section B.2 below for
more details on notification). If the taxpayer’s assertion of privilege is not
accepted by the Comptroller, this is one ground for appealing a court order to
produce the information (see section B.2 below on appeal rights).

252.  Legal professionals met with during the on-site visit confirmed that
any communications or items that are the subject of communications arising
in the context of an attorney-client relationship (i.e. pertaining to the provi-
sion of legal advice or for use in legal proceedings), including information
on corporate ownership or tax-related issues, would be privileged. Should
an attorney act in a dual role (for instance, as a registered agent, a nominee
or a trustee), however, information received from the client in his or her
capacity as a corporate service provider would not be privileged. Attorneys
interviewed at the on-site visit advised that, regardless of the application of
privilege, an attorney would furnish the requested information that is the
subject of a court order.

253.  In practice, Dominica advised that no person has ever invoked legal
privilege, or made a secrecy claim, to refuse the production of information
for EOI purposes or in relation to domestic tax matter. It is noted, however,
that Dominica’s EOI experience is very limited and no requests were received
during the review period. No issues were raised by peers in this regard.

254.  The extension of privilege to communications between an attorney,
his client and a third party in contemplation of or regarding legal proceedings
potentially could be interpreted in a manner that frustrates EOI. Although
Dominican officials maintain that this concern is mitigated by the fact that
attorneys will in all circumstances provide information that is mandated by
court order, a court order will not be required in all instances for EOI (only
where the information requested is part of civil or criminal proceedings in the
requesting jurisdiction). Further, where legal privilege has been invoked, the
court would have to first decide on the applicability of privilege. If the court
determines that legal privilege applies, it would not issue an order compelling
the production of information. Although English common law cases should
apply, Dominica does not have any case law to date on the interpretation of
the scope of privilege. Accordingly, Dominica is recommended to monitor
the application of legal privilege to ensure that it is interpreted in a manner
consistent with the international standard.
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Conclusion

255.  Although the legal framework for the Comptroller to access all types
of information for EOI purposes from an information holder, regardless
of whether he/she is liable to tax in Dominica, is in place, new procedures
requiring a court order to obtain such information have not yet been tested.
Amendments to the EOI Act in 2015 require the Comptroller to obtain a court
order where the information requested is part of civil or criminal proceedings
in the requesting jurisdiction.

256.  In practice, officials responsible for EOI did not appear to be familiar
with the relevant provisions of the law. The EOI unit’s procedures to access
information do not reflect the recent amendments to the EOI Act. Further,
the granting of an order by the High Court, even in cases where all threshold
requirements are met, is still discretionary and as yet untested in practice,
cannot be guaranteed to uphold the competent authority’s access powers.
Further, no official guidance exists to clarify what constitutes “reasonable
grounds” for denial of an application made by the Comptroller. Consequently,
Dominica is recommended to monitor the application of its access powers and
to ensure that EOI staff are aware of all relevant provisions and procedures.

257.  Finally, the scope of privilege in Dominica is broader than that con-
ceived by the international standard and could potentially frustrate EOI in
practice. Dominica is thus recommended to ensure that the scope of legal
privilege in its EOI arrangements is consistent with the international standard.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Partially Compliant

Factors underlying

recommendation

Recommendation

EOI officials in Dominica appear to
be unfamiliar with new provisions
requiring a court order when the
requested information is required
for civil or criminal proceedings in
the requesting jurisdiction and court
procedures for sealing sensitive
documents.

Dominica should monitor the applica-
tion of its access powers provided
under the 2015 amendments to the
EOI Act and ensure they are effective
to gather information for EOI purposes
in accordance with the international
standard. Dominica should also ensure
that EOI officials are kept aware of all
relevant procedures.
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B.2. Notification requirements and rights and safeguards

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information.

Not unduly prevent or delay exchange of information (ToR B.2.1)

258.  Rights and safeguards should not unduly prevent or delay effective
exchange of information. For instance, notification rules should permit excep-
tions from prior notification (e.g. in cases in which the information request is
of a very urgent nature or the notification is likely to undermine the chance of
success of the investigation conducted by the requesting jurisdiction).

259.  Prior to July 2015, Dominica’s laws did not require the taxpayer
to be notified about an EOI request or the fact that information exchange
takes place. When an examination was being conducted, the Inland Revenue
Division could exercise search and seizure powers without prior notice
(s.71 ITA). Further, taxpayers or the persons from whom information is
requested did not have any rights to challenge the information request from
the Comptroller of Revenue.

260.  Notification rights were introduced in Dominica as of 28 July 2015
for the person who is the subject of the request in some circumstances:
(i) where a request for information is made that is not in connection with an
(alleged) criminal matter, and (i) if the person’s whereabouts or address are
made known to the Comptroller. The Comptroller is under no obligation to
search for or conduct enquiries into the address or whereabouts of any person
for this purpose (s.4B(3)). In the above circumstances, the Comptroller must
notify the person of the existence of the request, and specify the country
making the request and the general nature of the information sought (s. 4B(1),
EOI Act). Any person notified may, within 15 days from the date of receipt
of the notice, make a written submission to the Comptroller specifying any
grounds which he/she wishes the Comptroller to consider in making its deter-
mination as to whether or not the request is in compliance with the relevant
EOI agreement, including any assertions that the information requested is
subject to legal privilege (s.4B(1)). The EOI Act does not provide a deadline
for the Comptroller to make a decision.

261.  The notification requirement under the EOI Act would thus apply
in limited circumstances (i.e. in civil tax matters and where the address or
whereabouts of the person who is subject of the request are made known
to the Comptroller). However, unless the whereabouts of the persons are
not made known, it does not appear that there is any possibility to do away
with notification in a civil tax matter where, for example, the notification
is likely to undermine the chance of success of the investigation conducted
by the requesting jurisdiction. It was thus recommended at the time of the
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supplementary Phase 1 review that wider exceptions from prior notifica-
tion be permitted in civil tax matters (e.g. in cases in which the information
request is of a very urgent nature or the notification is likely to undermine
the chance of the success of the investigation conducted by the requesting
jurisdiction).

Notification requirements and rights and safeguards in practice

262.  Given Dominica’s limited EOI experience, the notification provisions
of the amended EOI Act have not yet been applied in practice. Dominica
received no EOI requests during the period under review. In the one request
(relating to a criminal matter in the requesting jurisdiction) Dominica
received outside of the review period, the Comptroller did not notify the
taxpayer. As with other elements of information exchange described above,
development of EOI practice in Dominica is still at a nascent stage. At the
on-site visit, IRD officials explained that the IRD has been in contemplation
of the new notification requirements, but has not yet developed procedures
for implementing such provisions. For instance, the IRD does not yet have
any notification letter template. Consequently, at present, Dominica could
not provide any information on the type of information (e.g. the requesting
Competent Authority, the nature of the request, etc,) that would be included
in a notification letter.

263.  Certain court procedures governing the application for a court order
to compel production of information must also be considered. State attorneys
from the High Court advised that as a general rule, parties to a proceeding are
to be notified. As such, where the Comptroller applies to the High Court for an
order to produce information, it is not clear whether the implicated taxpayer or
information holder are considered parties to a proceeding and thus would be
informed about the EOI request even prior to the granting of such an order. In
certain circumstances, such as urgent applications or where notification would
put the information at risk, a “without notice” application is possible, although
in the absence of any practice or case law, the application of this exception
remains to be seen, Further, it is not clear what kind of evidence or additional
information is required to demonstrate urgency or to support a claim that
information would be put at risk in the case of notification.

264.  Although the 2015 amendments to the EOI Act do not contain any
references to taxpayer appeal rights, under the Eastern Caribbean Supreme
Court (Dominica) Act, a taxpayer has a right of appeal against an order of the
High Court. The timeframe for filing such an appeal is 21 days from the date
of the order (Eastern Caribbean Supreme Court Civil Procedure Rules 2000).
Where a taxpayer appeals an order, it remains valid and can still be served
upon the taxpayer (or third party information holder) unless the taxpayer
applies for a stay of execution.
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Conclusion

265.  Notification rights were introduced in Dominica after the current
review period and have not yet been tested in practice. Notification rights as
codified in the amended EOI Act contain no exceptions from prior notifica-
tion in civil tax matters where the whereabouts of the taxpayer are known
and, therefore, a recommendation was made to introduce wider exceptions.
At present, the IRD has not developed procedures for implementing the noti-
fication requirements contained in the EOI Act.

266.  Moreover, certain court procedures for an application to compel
production of information may require the disclosure of information to
parties of the proceeding. It is unclear whether the implicated taxpayer or
information holder are considered parties to a proceeding and thus would be
informed about the EOI request even prior to the granting of such an order.
The Comptroller can make an application to the High Court for an order to
compel production of information “without notice” only in certain circum-
stances; it remains to be seen whether these circumstances will suffice to
cover all situations where notification may be detrimental to the execution
of a request or to an investigation in a requesting jurisdiction. As a result,
Dominica is recommended to monitor its new notification procedure under
the amended EOI Act to ensure that such procedure does not unduly prevent
or delay effective exchange of information.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Factors underlying

recommendation Recommendation
The prior notification procedure in It is recommended that wider
civil tax matters only allows for an exceptions from prior notification be

exception when the whereabouts of permitted in civil tax matters (e.g. in
the taxpayer are not disclosed to the | cases in which the information
Comptroller. request is of a very urgent nature or
the notification is likely to undermine
the chance of the success of the
investigation conducted by the
requesting jurisdiction).
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Phase 2 rating

Partially Compliant

Factors underlying
recommendation

Recommendation

The notification provisions of the
amended EOI Act came into force
only after the current review period
and have not yet been applied

in practice. Neither has the IRD
developed internal procedures or
processes to be followed when a
taxpayer must be notified. Finally, the
Comptroller can make an application
to the High Court for an order to
compel production of information
“without notice” only in certain
circumstances; it remains to be seen
whether these circumstances will
suffice to cover all situations where
notification may be detrimental to
the execution of a request or to

an investigation in a requesting
jurisdiction.

Dominica should monitor
implementation of its new procedure
to ensure that it does not unduly
prevent or delay effective exchange
of information.
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C. Exchanging information

Overview

267.  Jurisdictions generally cannot exchange information for tax purposes
unless they have a legal basis or mechanism for doing so. In Dominica, the legal
authority to exchange information is derived from bilateral mechanisms (double
tax conventions and tax information exchange agreements) as well as domestic
law. This section of the report examines whether Dominica has a network of
agreements that allow it to achieve effective exchange of information in practice.

268.  Dominica’s network for exchange of information is based on 21 bilat-
eral agreements and 1 multilateral agreement, which together allow for
exchange of information with 31 partner jurisdictions. In terms of bilateral
agreements, Dominica is party to two longstanding agreements: a 1963 DTC
with Switzerland®* and a 1987 TIEA with the United States. Dominica
signed 20 TIEAs to the international standard, 16 of which are currently in
force. Dominica is also a party to the multilateral Caribbean Community
(CARICOM) agreement together with ten other members?* of that organisa-
tion. Comments were sought from Global Forum members in the course of
the preparation of this report, and no jurisdiction advised that Dominica had
refused to negotiate or conclude an arrangement with it.

269.  The DTC with Switzerland is not in line with the international stand-
ard and the CARICOM agreement only provides for exchange of information
to the standard where no impediments to obtain and provide bank informa-
tion exist and where no domestic tax interest is present in either jurisdiction.?

23.  The 1954 DTC between the United Kingdom and Switzerland was extended to
Dominica, at that time an “associated state” of Great Britain, by an exchange of
notes signed in 1963.

24.  Antigua and Barbuda, Barbados, Belize, Grenada, Guyana, Jamaica, Saint Lucia,
Saint Vincent and the Grenadines, Saint Kitts and Nevis, and Trinidad and Tobago.

25.  Exchange is currently possible in line with the international standard between
Dominica and most parties to the CARICOM. The only exception where exchange
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The EOI provisions of the DTC with Switzerland are restricted the exchange
of information (being information which at their disposal under their respec-
tive taxation laws in the normal course of administration) as is necessary for
the purposes of the convention. However, Dominica and Switzerland are in
discussions to address this issue (please see below section C.1). Dominica’s
authorities indicate that CARICOM has started a review of its treaty, with a
view to bring it to the standard for all its parties.

270.  All EOI articles in Dominica’s bilateral agreements and in its multi-
lateral agreement have confidentiality provisions that meet the international
standard. Dominica’s EOI arrangements ensure that the parties are not
obliged to provide information that would disclose any trade, business, indus-
trial, commercial or professional secret or information the disclosure of which
would be contrary to public policy. However, its domestic legislation allows
disclosure of information received to persons and authorities other than
those authorised by its EOI agreements. Further, although safeguards exist
in Dominica’s legal framework to protect sensitive documents, it is not clear
how these safeguards will be applied in practice and EOI staff were not even
aware of the procedures necessary to apply such safeguards, in particular in
cases where a court order was required to access information.

271.  The Minister of Finance is the competent authority for negotiation of
agreements and exchange of information. In practice, exchange of informa-
tion is delegated to the Comptroller of Inland Revenue as by the EOI Act.
There appear to be no legal restrictions on the ability of Dominica’s compe-
tent authority to respond to requests within 90 days of receipt by providing
the information requested or by providing an update on the status of the
request.

272.  Dominica received only one request for exchange of information, but
outside the three year review period. EOI practice in Dominica is still nascent
and has not yet been formalised. In particular, the IRD has not yet developed
an EOI manual or other written guidance clarifying the internal processes
and procedures for responding to EOI requests or providing status updates.
Further, EOI staff appear to be unfamiliar with many legal provisions appli-
cable to access to information for EOI purposes. It is thus uncertain whether
Dominica has the organisational capacity to respond to requests in a timely
fashion. Dominica should further develop the organisational processes of the
EOI unit, including developing internal guidelines or materials, to ensure that
they are sufficient for effective EOI in practice.

of information is still not to the standard is with Trinidad and Tobago. Guyana
has not yet been assessed by the Global Forum and, it is therefore not possible to
confirm that the CARICOM agreement with regard to Guyana meets the standard.
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C.1. Exchange of information mechanisms

Exchange of information mechanisms should allow for effective exchange of information.

273.  In Dominica, the responsibility for negotiation of exchange of infor-
mation agreements (TIEAs and DTCs) lies with the Ministry of Foreign
Affairs and the Minister of Finance. Requests for negotiations by interested
jurisdictions must be channelled through the Ministry of Foreign Affairs,
which transmits the request to the Ministry of Finance to commence nego-
tiations. Once a treaty has been concluded with the other jurisdiction, the
Minister of Finance will seek Cabinet approval before the treaty can be
signed. After the Cabinet has approved the treaty and it has been signed
by Dominica and the other jurisdiction, the Attorney General’s Office will
prepare a SRO (subsidiary regulation order) to be tabled at the next sitting of
Parliament. As SROs are adopted by negative resolution, they are automati-
cally approved absent any objections from members of the House. Once the
SRO has passed and the requisite tabling period of 40 days has expired, the
SRO will be gazetted and the treaty enters into force.

274.  Dominica’s EOI network is based on 20 TIEAs (15 of which are
currently in force)?®, 1 DTC (which is currently in force)?’ and a regional
multilateral instrument (covering 10 other jurisdictions).?® Dominica’s EOI
network has not changed since the Phase 1 review.

275. The ITA and the EOI Act provide powers to access and provide
information for exchange of information purposes to a “scheduled country”.
To be a scheduled country, a jurisdiction must be a party to: (i) a DTC for the
avoidance of double taxation and the prevention of fiscal evasion with respect
of taxes on income, profits or gains and capital gains and for the encourage-
ment of regional trade and investment; or (i) a TIEA to assure the accurate
assessment and collection of taxes, to prevent fiscal fraud and evasion, and
to develop improved information sources for tax matters (point 3(1)(1) of the
Schedule). Currently, agreements covering 31 jurisdictions are attached to the
EOI Act in schedules. These agreements are thus ratified and incorporated
into Dominican law. A full list of EOI partner jurisdictions is contained in
Annex 2.

26.  Australia, Belgium, Canada, Denmark, Finland, France, Greenland, Iceland, the
Netherlands, New Zealand, Norway, Portugal, Sweden, the United Kingdom and
the United States. Dominica has finished its procedures for ratification of all
agreements and is awaiting 12 partners to finalise their ratification procedures.

27.  Switzerland.

28.  Antigua and Barbuda, Barbados, Belize, Grenada, Guyana, Jamaica, Saint Lucia,
Saint Vincent and the Grenadines, Saint Kitts and Nevis, Trinidad and Tobago.
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276.  All of the TIEAs signed by Dominica are in line with the international
standard. Further, all of Dominica’s TIEAs, with the exception of the one
signed with the United States in 1987, mirror the terms of the 2002 OECD
Model Agreement on Exchange of Information on Tax Matters (2002 OECD
Model TIEA).

277.  The CARICOM agreement only provides for exchange of infor-
mation to the standard where no impediments to obtain and provide bank
information exist and where no domestic tax interest is present in either juris-
diction. Currently, most parties to the CARICOM that had impediments in
their domestic laws have made legal changes that allow for exchange of infor-
mation to the standard under the CARICOM agreement. The only exception
where exchange of information is still not to the standard is with Trinidad and
Tobago due to serious deficiencies regarding access powers of the competent
authority.?” As Guyana has not yet been assessed by the Global Forum, infor-
mation regarding Guyana’s competent authorities’ powers to access banking
information and to obtain ownership, identity and accounting information for
purpose of EOI is not available. It is therefore not possible to confirm whether
the CARICOM agreement with regard to Guyana meets the standard. It is
recommended that Dominica works with its CARICOM EOI partners to
ensure that its agreements with them allows for EOI to the standard.

278.  Dominica’s DTC with Switzerland is not scheduled to the EOI Act
and accordingly the competent authority cannot access information to meet
requests under this agreement. In any case this agreement is not consist-
ent with the international standard. The EOI provisions in the DTC with
Switzerland restrict the exchange of information to information at the dis-
posal of authorities under their respective taxation laws in the normal course
of administration. Dominica has advised that the authorities in Dominica and
Switzerland have been in discussions to address this issue by implementing
an EOI mechanism in line with the international standard. However, more
recently, Dominica has proposed to Switzerland to resolve the issue by sign-
ing the Multilateral Convention on Mutual Administrative Assistance in Tax
Matters (Multilateral Convention), as Switzerland is already a member of the
Multilateral Convention. It is recommended that, until such time Dominica
signs and ratifies the Multilateral Convention, Dominica should continue
working with Switzerland to ensure their EOI relationship meets the interna-
tional standard and allows for effective EOI in all cases.

29.  Asreviewed by the Global Forum in the Phase 1 Peer Review Report of Trinidad
and Tobago, 2011.
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Foreseeably relevant standard (ToR C.1.1)

279.  The international standard for exchange of information envis-
ages information exchange upon request to the widest possible extent.
Nevertheless it does not allow “fishing expeditions”, i.e. speculative requests
for information that have no apparent nexus to an open inquiry or investiga-
tion. The balance between these two competing considerations is captured in
the standard of “foreseeable relevance” which is included in Article 1 of the
OECD Model TIEA, set out below:*°

The competent authorities of the Contracting Parties shall provide
assistance through exchange of information that is foreseeably
relevant to the administration and enforcement of the domestic
laws of the Contracting Parties concerning taxes covered by this
Agreement. Such information shall include information that is
foreseeably relevant to the determination, assessment and collec-
tion of such taxes, the recovery and enforcement of tax claims, or
the investigation or prosecution of tax matters.

280.  All the TIEAs concluded by Dominica meet the “foreseeably rel-
evant” standard set out above and described further in the Commentary to
Article 1 of the OECD Model TIEA. The CARICOM agreement refers to the
exchange of information where it is “necessary” and refer to both applications
of the treaty and domestic laws. The phrase “as is necessary” is recognised in
the commentary to Article 26 of the OECD Model Tax Convention as allow-
ing the same scope of exchange as does the term “foreseeably relevant™.’!

In respect of all persons (ToR C.1.2)

281.  For exchange of information to be effective it is necessary that a
jurisdiction’s obligations to provide information is not restricted by the resi-
dence or nationality of the person to whom the information relates or by the
residence or nationality of the person in possession or control of the infor-
mation requested. For this reason the international standard for exchange of
information envisages that exchange of information mechanisms will provide
for exchange of information in respect of all persons.

282.  None of Dominica’s TIEAs is restricted to certain persons such as
those considered resident in or nationals of one of the contracting jurisdic-
tions, or precludes the application of EOI provisions in respect to certain
types of entities.

30.  Article 26(1) of the Model Tax Convention contains a similar provision.

31.  See Article 1 of the OECD Model TIEA, para.5.4 of the Revised Commentary
(2008) to Article 26 of the UN Model Convention and para.9 of the Commentary
to Article 26 of the OECD Model Convention.
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283.  The CARICOM agreement does not contain the sentence indicating
that EOI is not restricted by Article 1. However, its EOI provision applies to
“carrying out the provisions of the Convention or of the domestic laws of
the Contracting States concerning taxes covered by the Convention insofar
as the taxation there under is not contrary to the Convention”. This agree-
ment would not be limited to residents to the extent that taxpayers, resident
or not, are liable to the domestic taxes listed in Article 2 (e.g. domestic laws
also apply taxes to the income of non-residents). Exchange of information in
respect of all persons is thus possible under the terms of this agreement.

Obligation to exchange all types of information (ToR C.1.3)

284.  Jurisdictions cannot engage in effective exchange of information if
they cannot exchange information held by financial institutions, nominees or
persons acting in an agency or a fiduciary capacity. Both the OECD Model
Convention and the OECD Model TIEA, which are primary authoritative
sources of the standards, stipulate that bank secrecy cannot form the basis for
declining a request to provide information and that a request for information
cannot be declined solely because the information is held by nominees or
persons acting in an agency or fiduciary capacity or because the information
relates to an ownership interest.

285.  Article 5 in the TIEAs concluded by Dominica (Article 4 of the US
TIEA), indicate that parties should ensure that they have the power to obtain
information held by a financial institution, nominee or person acting in an
agency or a fiduciary capacity, or because it relates to ownership interests in
a person.

286. The CARICOM agreement and the DTC with Switzerland do not
contain similar provisions. The absence of this paragraph does not automati-
cally create restrictions on exchange of bank information.* Dominica has
access to bank information for tax purposes in its domestic law and is able
to exchange this type of information when requested, on a reciprocal basis,
i.e. where there are no domestic impediments to exchange of bank informa-
tion in the case of the requesting party.

287.  Inrespect of Dominica’s DTCs (bilateral and CARICOM), the obli-
gation to exchange all types of information is clearly available with respect to
all of the parties to the CARICOM except Trinidad and Tobago. Guyana has
not yet been assessed by the Forum.

32. The commentary on Article 26(5) indicates that whilst paragraph 5, added to
the Model Tax Convention in 2005, represents a change in the structure of the
Article, it should not be interpreted as suggesting that the previous version of the
Article did not authorise the exchange of such information.
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288. It is recommended that Dominica works with its EOI partners to
ensure that full exchange of information to the standard can occur under
relevant agreements.

Absence of domestic tax interest (ToR C.1.4)

289.  The concept of “domestic tax interest” describes a situation where a
contracting party can only provide information to another contracting party
if it has an interest in the requested information for its own tax purposes. A
refusal to provide information based on a domestic tax interest requirement
is not consistent with the international standard. EOI partners must be able
to use their information gathering measures even though invoked solely to
obtain and provide information to the requesting jurisdiction.

290.  All of the TIEAs (usually under Article 5.2) explicitly permit the
information to be exchanged, notwithstanding that it may not be required for
a domestic tax purpose.

291.  The CARICOM DTC does not have a provision enunciating that
the requested party “shall use its information gathering measures to obtain
the requested information, even though that other State may not need such
information for its own tax purposes”. * Most parties to the CARICOM that
had impediments in their domestic laws have made legal changes that allow
for exchange of information to the standard under the CARICOM agreement,
the exception being Trinidad and Tobago. Guyana has not yet been assessed
by the Global Forum and it is therefore not possible to confirm that the
CARICOM agreement meets the standard with regard to Guyana.

Absence of dual criminality principles (ToR C.1.5)

292.  The principle of dual criminality provides that assistance can only be
provided if the conduct being investigated (and giving rise to the information
request) would constitute a crime under the laws of the requested country if
it had occurred in the requested country. In order to be effective, exchange of
information should not be constrained by the application of the dual criminal-
ity principle.

293.  None of the EOI arrangements concluded by Dominica apply the dual
criminality principle to restrict the exchange of information.

33.  See Phase 1 Peer Review Report of Trinidad and Tobago, 2011.
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Exchange of information in both civil and criminal tax matters
(ToR C.1.6)

294.  Information exchange may be requested both for tax administration
purposes and for tax prosecution purposes. The international standard is not
limited to information exchange in criminal tax matters but extends to infor-
mation requested for tax administration purposes (also referred to as “civil
tax matters”).

295.  Most of Dominica’s TIEAs are based upon the OECD Tax Information
Exchange Model Agreement which provides for exchange of information in
both civil and criminal tax matters for the administration and enforcement
of domestic laws. The only TIEA with different text is the one signed with
the United States, but it explicitly establishes that exchange of information
will be provided to administer and enforce domestic laws both in civil and
criminal tax matters including for the determination of tax or the prosecu-
tion of tax crimes. Article 26 of the CARICOM DTC provides for exchange
of information in civil tax matters. In addition, this treaty refers to fighting
fiscal evasion as one of its objects and therefore allows for exchange of infor-
mation in both civil and criminal tax matters to take place.

296. In practice, the processes involved in the collection of information
are the same regardless of whether the request relates to a civil or criminal
investigation. None of Dominica’s peers have raised any issue in this respect,
although no requests were received during the review period.

Provide information in specific form requested (ToR C.1.7)

297.  In some cases, a Contracting State may need to receive information
in a particular form to satisfy its evidentiary or other legal requirements.
Such forms may include depositions of witnesses and authenticated copies
of original records. Contracting States should endeavour as far as possible to
accommodate such requests. The requested State may decline to provide the
information in the specific form requested if, for instance, the requested form
is not known or permitted under its law or administrative practice. A refusal
to provide the information in the form requested does not affect the obligation
to provide the information.

298.  All of Dominica’s TIEAs expressly allow for information to be
provided in the specific form requested, to the extent allowable under the
requested jurisdiction’s domestic laws (Art.5.3). In addition, there are no
restrictions in Dominica’s DTCs or laws that would prevent it from provid-
ing information in a specific form, so long as this is consistent with its own
administrative practices.
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In force (ToR C.1.8)

299.  Exchange of information cannot take place unless a jurisdiction has
EOI arrangements in force. Where EOI arrangements have been signed, the
international standard requires that jurisdictions must take all steps necessary
to bring them into force expeditiously.

300. In Dominica, treaties are given effect through national legislation.
Section 50 of the ITA grants authority to the Minister of Finance to give effect
to a DTC by an order. The CARICOM agreement was given effect through
the Statutory Rules and Regulation No.6 of 2008. The EOI Act also gives
authority to the Minister of Finance to give effect to an EOI arrangement by
an order (s.3(3) EOI Act). Such an order was issued in July 2015 for the TIEAs
with Ireland, Poland and South Africa, thereby fulfilling all requirements by
Dominica to bring into force all of its EOI agreements that are in line with the
standard. The DTC in effect between Dominica and Switzerland came into
existence by an extension of the DTC signed between the United Kingdom
and Switzerland and it was extended to Dominica on 1 January of 1961 as
established in Part I of the Annex to the Notes of the treaty.

301.  Dominica has signed EOI instruments covering 31 jurisdictions. Of
these, currently 16 are in force (4 are not yet in force in the treaty partner).
Dominica has completed the ratification processes to bring into force all
agreements that are in line with the standard

302.  The CARICOM agreement took seven years from signature to ratifica-
tion. Apart from this unusual multilateral situation, Dominica has expeditiously
ratified all of its agreements. Dominica has completed its ratification process in
less than 18 months, and often in less than 1 year.

Be given effect through domestic law (ToR C.1.9)

303.  For information exchange to be effective the parties to an exchange
of information arrangement need to enact any legislation necessary to comply
with the terms of the arrangement.

304. In Dominica, once an agreement is ratified it becomes part of the
local law. This provides it with the same status as local law since it is incor-
porated into an act through its schedule. As noted previously, Dominica
has scheduled the agreements relating to all 30 of its partners, except for
Switzerland.

305. Dominica has enacted legislation to comply with the terms of its
agreements. The EOI Act and the ITA provide for the powers to access and
provide information for exchange of information purposes.
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Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 Rating

Compliant

C.2. Exchange of information mechanisms with all relevant partners

The jurisdictions’ network of information exchange mechanisms should cover
all relevant partners.

306.  Ultimately, the international standard requires that jurisdictions
exchange information with all relevant partners, meaning those partners
who are interested in entering into an information exchange arrangement.
Agreements cannot be concluded only with counterparties without economic
significance. If it appears that a jurisdiction is refusing to enter into agree-
ments or negotiations with partners, in particular ones that have a reasonable
expectation of requiring information from that jurisdiction in order to prop-
erly administer and enforce its tax laws it may indicate a lack of commitment
to implement the standards.

307.  Dominica has ratified EOI arrangements covering 31 jurisdictions,
including 28 Global Forum members, out of which 18 are OECD member
countries, encompassing 7 G20 economies. The oldest arrangement came
into force with Switzerland in 1961 (i.e. before independence) and the most
recent with Ireland in 2014 (see Annex 2). Its treaties with a small minority of
CARICOM partners and with Switzerland are not to the standard. Dominica’s
authorities indicated that the CARICOM has started a review of its double
taxation agreement, including with a view to bring it to the standard for all
its parties.

308.  Although it does not appear that Dominica actively initiates negotia-
tions to establish agreements, it quickly negotiates EOI instruments, mainly
TIEAs, with all jurisdictions that ask it to enter into an EOI arrangement.
This includes almost all of Dominica’s main trading partners, except Japan.
Indeed, comments were sought from Global Forum members in the course of
the preparation of this report, and no jurisdiction advised that Dominica had
refused to negotiate or conclude such an arrangement.

309.  Dominica has also been in communication with Italy and India in
relation to treaty negotiations.
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Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Factors underlying
recommendations Recommendations

Dominica should continue to develop
its exchange of information network
to the standard with all relevant
partners.

Phase 2 Rating

Compliant.

C.3. Confidentiality

The jurisdictions’ mechanisms for exchange of information should have adequate
provisions to ensure the confidentiality of information received.

310.  Governments would not engage in information exchange without the
assurance that the information provided would only be used for the purposes
permitted under the exchange mechanism and that its confidentiality would
be preserved. Information exchange instruments must therefore contain
confidentiality provisions that spell out specifically to whom the information
can be disclosed and the purposes for which the information can be used.
In addition to the protections afforded by the confidentiality provisions of
information exchange instruments, jurisdictions with tax systems generally
impose strict confidentiality requirements on information collected for tax
purposes.

Information received: disclosure, use, and safeguards (ToR C.3.1)

311.  The EOI agreements concluded by Dominica meet the standards for
confidentiality reflected in Article 8 of the OECD Model TIEA, including
the limitation on disclosure of information received and use of the informa-
tion exchanged. All of Dominica’s TIEAs include a confidentiality provision
(Art.8, Art.4 in the TIEA with the US) that conforms to the standard. In
addition to the confidentiality provision, the TIEAs with Belgium, the
Netherlands and Portugal also provide that: “In case of exchange of infor-
mation in respect of an identified or identifiable individual, the provisions
of Chapter 6, in particular the Article 199, of the Economic Partnership
Agreement between the CARIFORUM States and the European Community
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and its Member States of 15 October 2008 shall be applied accordingly”.
Article 199 of the Economic Partnership Agreement outlines principles and
general rules relating to information exchange, notably, (i) information should
only be used as authorised by the sending party; and (ii) persons to whom
the information concerns (e.g. the subject of an EOI request) have a right to
receive all information related to them, except where it is in the public inter-
est not to allow this.

312.  Dominica’s DTC with Switzerland contains a confidentiality provi-
sion in Article 20 that establishes that any information exchanged between
the parties shall be treated as secret and shall not be disclosed to any persons
other than those concerned with the assessment and collection of the taxes
which are dealt with in the DTC.

313.  The CARICOM agreement also has a confidentiality clause, which
states that any information exchanged between the parties shall be treated as
secret and shall only be disclosed to persons or authorities including courts
and other administrative bodies relevant to the assessment or collection of
the taxes which are dealt with in the agreement. The clause also specifies that
such persons or authorities shall use the information only for the assessment
or collection of taxes and may only disclose the information in public court
proceedings or judicial decisions.

314.  In Dominica’s domestic law, the secrecy of information exchanged
under an EOI arrangement is protected by the EOI Act. Under section 5 of
the EOI Act, the Comptroller of Inland Revenue and every person employed
in carrying out the provisions of, or having an official duty under, an agree-
ment of the EOI Act, must treat all documents and information coming into
his/her possession or to his/her knowledge in the course of his/her duties as
secret**. Any person who discloses or divulges information or produces any
document in contravention of the EOI Act is liable upon summary conviction
to a fine of XCD 1 000 (USD 370) and imprisonment for one year (s.5 EOI
Act). However, the secrecy provision is not considered to have been infringed
however with regards to the disclosure of confidential information to any:

» person authorised by Cabinet, or by any other enactment, to receive
such information;

» person if such disclosure is necessary for the purposes of that agree-
ment or the EOI Act; or

» authorised officer of the government of a country with which a DTC
exists, for the purposes of that international agreement.

34.  The confidentiality provisions in section 5 of the EOI Act mirror similar provi-
sions in Section 6 of the Income Tax Act.
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315.  The abovementioned provisions relating to the disclosure of infor-
mation received are broader than the scope prescribed in Dominica’s EOI
agreements and consequently may not ensure the confidentiality of informa-
tion received in a manner consistent with the standard. Information received
may be disclosed to persons in circumstances not provided for by the EOI
agreements, such as where Cabinet or another enactment would authorise
such disclosure. Although the Cabinet has never before authorised such a
disclosure and to date, EOI matters have been dealt with only by IRD officers
subject to confidentiality obligations, it is recommended that the provisions
concerning scope of disclosure of information contained in the EOI Act be
aligned to the international standard.

316.  Itis also unclear from the language of section 5 whether the secrecy
provisions would apply to non-official staff without any EOI responsibilities
(e.g. contractors or freelancers for IT purposes). This question is currently
under consideration in Dominica, although the materiality of this potential
gap may be, at present, fairly low, as the IRD currently does not employ third
party contractors. The IRD indicates that any person engaged by the IRD is
required to sign an oath of secrecy (discussed in more detail below in the sec-
tion on practice). Nonetheless, it is recommended that Dominica monitor the
application of secrecy provisions to persons hired by the IRD in a non-staff
capacity.

317.  Confidentiality rules also apply to notifications to information hold-
ers to produce the requested information. Correspondence of this nature from
the Competent Authority should include the minimum information necessary
for the requested State to be able to obtain or provide the requested informa-
tion to the requesting State, without frustrating the efforts of the requesting
State. Towards this end, Dominica has not yet developed a template notice
to the information holder so cannot confirm the level of detail that would be
disclosed. However, no legal requirement exists in Dominican law to disclose
specific details of the EOI request.

318.  Since July 2015, the EOI Act requires that the taxpayer be notified
before information concerning him/her is provided to a requesting jurisdic-
tion in limited circumstances (see previous, section B.2). As Dominica has
not yet developed a notification template, officials cannot confirm which ele-
ments of the EOI request would be divulged in the notification of the taxpayer
(although there is no legal requirement for any details of the EOI request to
be disclosed).

319.  Further, certain elements of the court procedure for obtaining an
order to compel production of information that is the subject of an EOI
request may impact the confidentiality of the request (see also section B.2).
As described above, the EOI request and supporting documentation must
be submitted to the court as part of the Comptroller’s application to access
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information held in the hands of a taxpayer or third party. As all court docu-
ments in Dominica are a matter of public record, to prevent their disclosure,
the Comptroller must contemporaneously apply for the documents to be
sealed. If documents are not sealed, they may be accessed by any member
of the public. Dominica reports that sealing is a matter of a court’s “inher-
ent jurisdiction”, but could not provide any additional clarification on the
procedure followed by courts in sealing documents or the criteria applied in
determining whether documents should be sealed... Where documents are
sealed, they will only be made available to the parties to a proceeding. An
application may be made “without notice” (see also section B.2 above), and
in those circumstances the taxpayer would not be notified of the court pro-
cedure for obtaining the information production order. However, EOI staff at
the on-site visit were not familiar with the aforementioned court procedures
on sealing, or indeed even the necessity to apply them. It is therefore recom-
mended that Dominica make officials responsible for handling EOI requests
aware of all relevant legal provisions and processes for the protection of sensi-
tive information.

Confidentiality in practice

320.  Although Dominica does not yet have in place any formalised policies
on the handling of EOI requests, the EOI unit has established some internal
protocols aimed at ensuring the confidentiality of requests received and
information collected. EOI requests are received by the either the Ministry of
Finance (which would forward to the Comptroller) or directly by Comptroller.
In either case, the Comptroller will then delegate the request to the EOIL
officer. The request will be made available only to staff directly working on it.
Hard copies of requests are kept in a locked filing cabinet in the Comptroller’s
office and can be accessed only by the Comptroller. Documents received elec-
tronically are stored on a network drive that is password protected. Access is
granted only to the EOI officer. Dominica notes that the EOI unit intends to
develop a secure filing system.

321.  Information received or collected under an EOI request may also bear
interest to other parts of the IRD or other agencies, such as the FIU. In such
situations, limited information-sharing is allowed. For instance, the secrecy
provisions of the EOI Act permit the disclosure of “information of a statisti-
cal nature, but any such information shall be supplied in such manner as not
to disclose the identity of any person in relation to his income” (s.5(3) EOI
Act). Accordingly, staff from the IRD’s statistics department may be allowed
to view industry-specific information related to an EOI request, but are not
allowed to copy or remove files. Statistics staff are not permitted to view
information specific to individual taxpayers. Although the EOI unit shares
domestic information (not received in relation to an EOI request) with the
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IRD customs department, as well as the Financial Intelligence Unit, it does
not share information related to an EOI request with either agency.

322. The IRD also indicates that any person engaged by the IRD is
required to sign an oath of secrecy (s. 6(4) ITA). The oath of secrecy applies to
all information acquired in the course of duties with the exception of statisti-
cal information. Dominican authorities confirm that it applies to every person
appointed under or employed by the IRD to carry out the provisions of the
Income Tax Act. The oath also applies to every person to whom confidential
information is disclosed, including persons authorised to receive confidential
information by the Cabinet under section 5 of the Income Tax Act (discussed
above). A breach of the oath of secrecy is considered a criminal offence under
section 118 of the Income Tax Act punishable by a fine of XCD 1 000 or
imprisonment for one year, although Dominica reports that, to date, no such
breaches have been identified.

All other information exchanged (ToR C.3.2)

323.  Confidentiality rules should apply to all types of information
exchanged, including information provided in a request, information trans-
mitted in response to a request and any background documents to such
requests.

324.  The confidentiality provisions in Dominica’s exchange of infor-
mation agreements and domestic law do not draw a distinction between
information received in response to requests and information forming part of
the request themselves. The rules that apply are therefore the same as those
described above.

Conclusion

325.  Dominica has sufficient provisions in its EOI agreements to ensure
the confidentiality of information exchanged, but provisions in its domestic
legal framework may not meet the international standard. The exceptions
to confidentiality contained in section 5 of the EOI Act are broader than
that envisioned by the international standard and may, at times, contradict
protections granted by its agreements. Although safeguards are in place to
protect from the public sensitive documents that comprise an application
to the High Court for the production of information for EOI purposes, EOI
staff interviewed at the on-site visit were not familiar with such procedures.
Additionally, court procedures to seal sensitive documents are not clearly
laid out and remain untested with respect to requests arising from EOI agree-
ments. Dominica is recommended to ensure that EOI staff are fully aware
of all legal provisions to ensure that Dominica can meet its confidentiality
obligations as provided for under the international standard.
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Determination and factors underlying recommendations

Phase 1 Determination

The element is in place, but certain aspects of the legal implementation

of the element need improvement.

Factors underlying
recommendations

Recommendations

Confidentiality provisions in
Dominica’s domestic law are

not consistent with the standard
and information received may be
disclosed to persons not authorised
by the EOIl agreements.

Dominica should ensure that
disclosure of information received
pursuant to its agreements is
consistent with the standard.

Phase 2 Rating

Partially Compliant.

Factors underlying
recommendations

Recommendations

All documents submitted by the
Comptroller to the High Court to
obtain an order to compel production
of information, including an EOI
request, will become a matter of
public record. Procedures exist in
Dominican law to seal sensitive
documents. However, to date, these
procedures have not been applied
by a court. Therefore, it is uncertain
whether such sealing procedures
would be effective in practice to
ensure the confidentiality of EOI
requests submitted to a court.

Dominica should monitor the
application of provisions to seal
court documents to ensure that
the confidentiality of EOI requests
forming part of an application for a
court order is protected.

To prevent the disclosure of EOI
requests submitted to a court, the
Comptroller must apply for such
documents to be sealed. Although
legal provisions to seal sensitive
documents exist in Dominican

law, EOI staff were unaware of
this process or legal provisions
surrounding such court procedure.

Dominica should also ensure that
officials responsible for handling EOI
requests are aware of all relevant
legal provisions and court procedures
for the protection of sensitive
information so that it can meet its
confidentiality obligations as provided
for under the international standard.
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C.4. Rights and safeguards of taxpayers and third parties

The exchange of information mechanisms should respect the rights and
safeguards of taxpayers and third parties.

Exceptions to requirement to provide information (ToR C.4.1)

326.  The international standard allows requested parties not to supply
information in response to a request in certain identified situations where an
issue of trade, business or other listed secret may arise. Among other reasons,
an information request can be declined where the requested information would
disclose confidential communications protected by legal professional privilege,
which is a feature of the legal systems of many jurisdictions. However, commu-
nications between a client and a lawyer or other admitted legal representative
are, generally, only privileged to the extent that the lawyer or other legal rep-
resentative acts in his or her capacity as a lawyer or other legal representative.
Where legal professional privilege is more broadly defined, it does not provide
valid grounds on which to decline a request for exchange of information. To
the extent that a lawyer acts as a nominee shareholder, a trustee, a settlor, a
company director or under a power of attorney to represent a company in its
business affairs, exchange of information resulting from and relating to any
such activity cannot be declined because of legal professional privilege. As
noted above, the scope of privilege in Dominica is potentially broader than that
conceived by the international standard; as a result, Dominica is recommended
to monitor the application of legal privilege to ensure that it is interpreted in
a manner consistent with the international standard (see section B.1 for an in-
depth discussion).

327.  The limits provided for in Article 7 of the OECD Model TIEA and
Article 26 of the OECD Model Tax Convention on which information can be
exchanged are included in each of the TIEAs concluded by Dominica. That
is, information which is subject to legal privilege; which would disclose any
trade, business, industrial, commercial or professional secret or trade process;
or which would be contrary to public policy, is not required to be exchanged.

328.  The reservation in the CARICOM treaty appears to apply when the
disclosure of information would cumulatively be contrary to public policy
and disclose certain secrets such as trade secrets. As such the grounds for
declining to provide information in response to a request appear to be nar-
rower than those contemplated in the OECD Model Tax Convention.

329.  Article 4(4) of the TIEA with the United States provide that the com-
petent authority will deny a request where an obligation would arise: (i) to
carry out administrative measures at variance with the laws of Dominica;
(ii) to supply particular items of information which are not obtainable under
local laws; (iii) to supply information which would disclose any trade,
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business, industrial, commercial or professional secret or trade process;
(iv) to supply information, the disclosure of which would be contrary to
public policy; and (v) to supply information requested by the applicant State
to administer or enforce a provision of the tax law of the applicant State, or
any requirement connected therewith, which discriminates against a national
of the requested State. The restriction on supplying information which is not
obtainable under local laws may impede effective exchange of information
given restrictions in Dominica’s domestic law which prevent it from obtain-
ing information in line with the standards (see section B.1 above).

330. In respect of rights and safeguards of persons, the OECD Model
TIEA provides that they remain applicable “to the extent that they do not
unduly prevent or delay effective exchange of information”. In contrast, the
TIEAs with Australia, New Zealand and Poland provide that a requested
party “shall use its best endeavours” to ensure that their application does
not so unduly prevent of delay effective EOI. The variations in the language
gives greater leeway to the parties since the text of the OECD Model TIEA
provides a stricter point of view with regards to the timeliness of the answers
to exchange of information requests.

331.  The TIEA with Germany does not contain the model clause and
therefore does not circumscribe rights and safeguards found in domestic law.
Finally, the TIEA with Portugal is silent on the rights and safeguards of the
persons concerned,; it therefore neither guarantees that they remain applicable
nor that the existing rights and safeguards should not unduly prevent or delay
effective EOL

332.  Dominica received no EOI requests during the three years under
review. No issues in relation to the rights and safeguards of taxpayers and
third parties have been encountered in practice (in domestic matters), nor
have they been raised by any of Dominica’s exchange of information partners.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 Rating

Compliant.
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C.5. Timeliness of responses to requests for information

The jurisdiction should provide information under its network of agreements
in a timely manner.

Responses within 90 days (ToR C.5.1)

333.  In order for exchange of information to be effective, it needs to be
provided in a timeframe which allows tax authorities to apply the informa-
tion to the relevant cases. If a response is provided but only after a significant
lapse of time, the information may no longer be of use to the requesting
authorities. This is particularly important in the context of international co-
operation as cases in this area must be of sufficient importance to warrant
making a request.

334, The CARICOM agreement does not specifically address the question
of timeliness of responses or provision of status updates. Dominica’s TIEAs
require the provision of request confirmations, status updates and the provi-
sion of the requested information, within the timeframes foreshadowed in
Article 5(6)(b) of the OECD Model TIEA:

6. The competent authority of the requested Party shall forward
the requested information as promptly as possible to the applicant
Party. To ensure a prompt response, the competent authority of
the requested Party shall: (...)

b) If the competent authority of the requested Party has been
unable to obtain and provide the information within 90 days of
receipt of the request, including if it encounters obstacles in fur-
nishing the information or it refuses to furnish the information,
it shall immediately inform the applicant Party, explaining the
reason for its inability, the nature of the obstacles or the reasons
for its refusal.

335.  The EOI Act, which has incorporated into local legislation the TIEA
signed between Dominica and the United States, establishes that the com-
petent authority of the requested State shall endeavour to provide requested
information (Art.4 (2) EOI Act Schedule of 7 April of 1998). If the informa-
tion available in the tax files of the requested State is not sufficient to enable
compliance with the request, that State shall endeavour to take all available
measures to provide the applicant State with the information requested.
Privileges under the laws or practices of the applicant State shall not apply in
the execution of a request but shall be preserved for resolution by the appli-
cant State. The EOI Act does not comment on a specific time frame to inform
the requesting State that it is unable to supply the requested information.
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336.  There appear to be no legal restrictions on the ability of Dominica’s
competent authority to respond to requests within 90 days of receipt by pro-
viding the information requested or by providing an update on the status of
the request.

Response times in practice

337.  During the three-year review period, Dominica received no requests
for information. One request was received prior to the review period, but was
never answered as it was channelled through the Ministry of Finance. The
Competent Authority gathered the requested information, but it was never
forwarded to the requesting party by the Ministry. The request was re-sent,
but after the conclusion of the review period. Therefore, all actions taken to
fulfil this request could not be considered for the purpose of assessing the
timeliness of Dominica’s EOI practice.

338.  As Dominica has only received one request (outside of the review
period) since the formation of its EOI unit, its EOI practice is still nascent
and has not yet been formalised. Although provisions exist in Dominican law
establishing the procedures for accessing information and notifying taxpay-
ers, Dominica has not yet laid the groundwork to carry out these procedures
in practice. For example, the IRD has not yet developed an EOI manual or
other written guidance clarifying the internal processes and procedures for
responding to EOI requests or providing status updates. Nor has the IRD
developed any letter templates to notify taxpayers in accordance with the
law. Further, as described above, EOI staff appear to be unfamiliar with many
legal provisions and court procedures relevant to EOL including regulations
governing the Competent Authority’s access powers. At present, the little EOI
experience that Dominica has had has been carried out in an ad hoc manner.
It is thus uncertain whether Dominica would have the organisational capacity
to respond to requests in a timely fashion.

Organisational process and resources (ToR C.5.2)

339.  The TIEAs and DTCs indicate that the competent authority is the
Minister of Finance or his authorised representative. Article 4 of the EOI
Act authorises the Minister of Finance to enter into agreement with any
other jurisdiction. As the Minister of Finance’s designated representative, the
Comptroller of Revenue is authorised under article 5 of the EOI Act to use all
powers and authorities vested in him under the ITA to administer and process
any request made pursuant to an EOI agreement and render reciprocal assis-
tance to facilitate the administration of relevant tax laws.

340.  The Inland Revenue Department is the sole agency involved in the
collection of information to respond to EOI requests. It currently has one
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officer staffed on EOI matters. The IRD does not yet have any internal guide-
lines or protocols with respect to EOL. To date, Dominica reports that the
EOI officer has received no specific training on EOI, but that such training is
envisioned for the future.

341.  However, although Dominica’s organisational processes appear to
be quite scant, Dominica has demonstrated a willingness to develop the
necessary tools to improve its EOI practice. Additionally, Dominica has been
in communication with its treaty partner in the instance of the one request
received outside of the review period.

Absence of restrictive conditions on exchange of information
(ToR C.5.3)

342.  Exchange of information assistance should not be subject to unrea-
sonable, disproportionate, or unduly restrictive conditions.

343.  There are no laws or regulations in Dominica that impose restrictive
conditions on exchange of information that would be incompatible with the
international standard.

Conclusion

344.  Over the three year review period, Dominica received no requests for
exchange of information. Given the dearth of requests, Dominica has not yet
fully developed or formalised its EOI procedures. Although Dominica now
has a formal EOI unit, the IRD has not developed any manuals or other inter-
nal guidance on how to conduct EOL. Moreover, EOI staff have not received
any relevant training and do not appear to be familiar with all rules and regu-
lations relevant to effective EOI. As explained above, EOI staff were not aware
of recent changes to procedures relating to the Competent Authority’s access
powers or notification requirements. Although no aspect of Dominica’s legal
framework appear to impose restrictive conditions on exchange of informa-
tion, in light of the foregoing, it does not appear that Dominica’s EOI staff is
prepared to conduct EOI in an effective manner. Therefore, Dominica is rec-
ommended to further develop the organisational processes of the EOI unit to
ensure that they are sufficient to enable effective EOI in practice.

Determination and factors underlying recommendations

Phase 1 Determination

This element involves issues of practice that are assessed in the
Phase 2 review. Accordingly, no Phase 1 determination has been made.
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Phase 2 Rating

Partially Compliant.

Factors underlying

recommendations Recommendations
Dominica has in place only minimal Dominica should further develop the
organisational processes for handling | organisational processes of the EOI
incoming EOI requests. The IRD unit, including developing internal
has neither developed any internal guidelines or materials and training
manuals or guidelines on EOI nor EOQI staff, to ensure that they are
provided training to its staff. The sufficient for effective EOI in practice.
organisational processes do not
appear adequate to conduct EOI in
an effective and timely manner.

PEER REVIEW REPORT — PHASE 2 — DOMINICA © OECD 2016



SUMMARY OF DETERMINATIONS AND FACTORS UNDERLYING RECOMMENDATIONS — 111

Summary of determinations and factors
underlying recommendations

Overall rating

PARTIALLY COMPLIANT

Determination

Factors underlying
recommendations

Recommendations

Jurisdictions should ensure that ownership and identity information for all relevant entities
and arrangements is available to their competent authoritie

S

(ToR A.1)

Phase 1: The element
is in place.

External companies (foreign
companies) carrying on
business in Dominica are not
obliged to keep or provide to
any authority information on
their ownership.

Dominica should ensure that
ownership information is
available in relation to foreign
companies that have a place
of management and control in
Dominica.

Phase 2: Partially
Compliant

The Registrar of Companies
conducts no monitoring

of requirements under the
Companies Act to maintain
ownership and identity infor-
mation and only very limited
monitoring of annual return filing
by entities under its purview,
despite the fact that the large
majority of companies and part-
nerships are not operational.
Further, even among active
companies and partnerships,
compliance with filing obliga-
tions is low. However, the
financial regulator does have

a system of supervision cover-
ing IBCs. The Inland Revenue
Department also reviews
shareholder information in the
course of tax audits where such
information is relevant for the

purpose of the audit.

Dominica should implement
a regular and comprehensive
system of oversight to ensure
compliance by all relevant
entities and partnerships
with obligations to maintain
ownership information under
Dominican law.
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Determination

Factors underlying
recommendations

Recommendations

Phase 2: Partially
Compliant
(continued)

During the review period, no
sanctions have been imposed
by any Dominican authority
for non-compliance with any
obligations pertaining to the
maintenance of ownership or
identity information. Likewise,
no companies have been
struck off the register for any
reason other than voluntary
dissolution.

Dominica should sufficiently
exercise its enforcement
powers when needed to
ensure the availability of
ownership and identity
information in all cases.

Jurisdictions should ensure that reliable accounting records are kept for all relevant entities

and arrangements (ToR A.

2)

Phase 1: The element
is not in place.

It is not explicitly required

that international business
companies, foreign trusts

and international exempt
trusts maintain accounting
records which enable the
financial position of the
entities or arrangements to be
determined with reasonable
accuracy at any time and allow
financial statements to be
prepared.

Dominica should introduce
consistent obligations for

all relevant entities and
arrangements to maintain full
accounting records in line with
the Terms of Reference.

Inadequate obligations exist
for international business
companies, foreign trusts

and international exempt
trusts to keep underlying
documentation. Further,

the keeping of underlying
documentation by entities not
subject to the provisions of the
VAT Act is not fully ensured.

Dominica should ensure that
all entities are required to keep
full underlying documentation
and retain all accounting
records for at least five years.
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Determination

Factors underlying
recommendations

Recommendations

Phase 2:
Non-Compliant

During the review period,

not all IBCs maintained the
accounting records required
under the IBCA. Although the
Financial Services Unit have
sensitised registered entities
concerning the IBC accounting
obligations, the results of such
sensitisation could not been
verified.

Dominica should ensure that
all international entities and
arrangements are subject

to adequate oversight of
their compliance with the
accounting requirements
and enforcement powers are
exercised in practice.

Dominica’s Inland Revenue
Department (IRD) is the
government authority mainly
responsible for ensuring

the compliance of domestic
companies with their
accounting obligations by
means of its audit program.
However, a significant number
of companies registered with
the Register of Companies
(approximately 50%) are

not registered with the IRD.
Although Dominica indicated
that the vast majority of these
companies are inactive,

there would also be a risk
that they would be carrying
on business that do not
require local registration and
would thus be undetected

by the tax administration.
Further, the compliance rate
of partnerships is extremely
low (only 9.23%). It is
therefore uncertain whether
partnerships in Dominica are
subject to adequate oversight
in terms of maintaining
accounting records as required
by the international standard.

Dominica is recommended to
ensure that there is adequate
oversight of the compliance
of domestic companies

and partnerships with their
accounting obligations.
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Determination

Factors underlying
recommendations

Recommendations

Banking information should be available for all account-holders (ToR A.3)

Phase 1: The element
is in place.

Phase 2: Compliant

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information) (ToR B.1)

Phase 1: The element
is in place.

Phase 2: Partially
Compliant

EQI officials in Dominica
appear to be unfamiliar with
new provisions requiring

a court order when the
requested information

is required for civil or
criminal proceedings in the
requesting jurisdiction and
court procedures for sealing
sensitive documents.

Dominica should monitor
the application of its access
powers provided under

the 2015 amendments to
the EOI Act and ensure
they are effective to gather
information for EOI purposes
in accordance with the
international standard.
Dominica should also
ensure that EOI officials are
kept aware of all relevant
procedures.

The rights and safeguards (e.g. notification, appeal rights) that

apply to persons in the requested

jurisdiction should be compatible with effective exchange of information (ToR B.2)

Phase 1: The element
is in place.

The prior notification
procedure in civil tax matters
only allows for an exception
when the whereabouts of the
taxpayer are not disclosed to
the Comptroller.

It is recommended that

wider exceptions from prior
notification be permitted in civil
tax matters (e.g. in cases in
which the information request
is of a very urgent nature or
the notification is likely to
undermine the chance of the
success of the investigation
conducted by the requesting
jurisdiction).
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Determination

Factors underlying
recommendations

Recommendations

Phase 2: Partially
Compliant

The notification provisions of
the amended EOI Act came
into force only after the current
review period and have not
yet been applied in practice.
Neither has the IRD developed
internal procedures or
processes to be followed when
a taxpayer must be notified.
Finally, the Comptroller

can make an application to
the High Court for an order

to compel production of
information “without notice”
only in certain circumstances;
it remains to be seen whether
these circumstances will
suffice to cover all situations
where notification may be
detrimental to the execution of
a request or to an investigation
in a requesting jurisdiction.

Dominica should monitor
implementation of its new
procedure to ensure that it
does not unduly prevent or
delay effective exchange of
information.

Exchange of information
(ToR C.1)

mechanisms should allow for effective exchange of information

Phase 1: The element
is in place.

Phase 2: Compliant

The jurisdictions’ network of information exchange mechanisms should cover all relevant

partners (ToR C.2)

Phase 1: The element
is in place

Dominica should continue
to develop its exchange of
information network to the
standard with all relevant
partners.

Phase 2: Compliant
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Determination

Factors underlying
recommendations

Recommendations

The jurisdictions’ mechani
to ensure the confidentiali

sms for exchange of information should have adequate provisions
ty of information received (ToR C.3)

Phase 1: The element
is in place, but certain
aspects of the legal
implementation of
the element need
improvement.

Confidentiality provisions

in Dominica’s domestic law
are not consistent with the
standard and information
received may be disclosed to
persons not authorised by the
EOI agreements.

Dominica should ensure that
disclosure of information
received pursuant to its
agreements is consistent with
the standard.

Phase 2: Partially
Compliant

All documents submitted by the
Comptroller to the High Court
to obtain an order to compel
production of information,
including an EOI request, will
become a matter of public
record. Procedures exist in
Dominican law to seal sensitive
documents. However, to date,
these procedures have not been
applied by a court. Therefore,

it is uncertain whether such
sealing procedures would be
effective in practice to ensure
the confidentiality of EOI
requests. submitted to a court.

Dominica should monitor

the application of provisions

to seal court documents to
ensure that the confidentiality
of EOI requests forming part of
an application for a court order
is protected.

To prevent the disclosure of
EOI requests submitted to a
court, the Comptroller must
apply for such documents

to be sealed. Although legal
provisions to seal sensitive
documents exist in Dominican
law, EOI staff were unaware of
this process or legal provisions
surrounding such court
procedure.

Dominica should also ensure
that officials responsible

for handling EOI requests
are aware of all relevant
legal provisions and court
procedures for the protection
of sensitive information so that
it can meet its confidentiality
obligations as provided

for under the international
standard.

The exchange of information mechanisms should respect the rights and safeguards of
taxpayers and third parties (ToR C.4)

Phase 1: The element
is in place.

Phase 2: Compliant
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Determination

Factors underlying
recommendations

Recommendations

The jurisdiction should p
manner (ToR C.5)

rovide information under its network of agreements in a timely

Phase 1: The
assessment team is
not in a position to
evaluate whether this
element is in place, as
it involves issues of
practice that are dealt
with in the Phase 2
review.

Phase 2: Partially
Compliant

Dominica has in place only
minimal organisational
processes for handling
incoming EOI requests. The
IRD has neither developed any
internal manuals or guidelines
on EOI nor provided training
to its staff. The organisational
processes do not appear
adequate to conduct EOl in an
effective and timely manner.

Dominica should further
develop the organisational
processes of the EOI unit,
including developing internal
guidelines or materials and
training EOI staff, to ensure
that they are sufficient for
effective EOI in practice.
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Annex 1: Jurisdiction’s response to the review report™®

The Government of Dominica places on record, its continued sup-
port for the OECD Global Forum’s work on Transparency and Exchange of
Information for Tax Purposes. We thank in particular our assessment team of
Assessors: Evelyn Lio from Singapore and Caroline Fitamant from France and
from the Global Forum Secretariat: Renata Teixeira and Kathleen Kao as well
as our colleagues in the Peer Review Group for their invaluable comments.
We are particularly pleased that the Global Forum has recognized Dominica’s
actions with regard to implementing the Phase 1 recommendations. In doing
so, Dominica continues to demonstrate its commitment in order to ensure that
the legislative framework to meet the international standard is implemented.

Dominica accepts the findings of the assessment team in the Phase 2
report. Further, the continued participation of Dominica in the Peer Review
process demonstrates our commitment to meeting the international standard
on transparency in the exchange of tax information. We will ensure that the
recommendations emanating from the report are acted upon with all deliberate
speed. In that regard the Technical Working Group comprising of repre-
sentatives of the Inland Revenue Division, the Financial Services Unite, the
Attorney General’s Chambers and the Ministry of Foreign Affairs will con-
tinue to engage and work with work with all stakeholders We look forward to
continued engagement with the Global Forum and other members of the PRG.

35.  This Annex presents the jurisdiction’s response to the review report and shall not
be deemed to represent the Global Forum’s views.
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Annex 2: List of all exchange of information mechanisms

The tables below summarise Dominica’s EOI relations allowing for
exchange of information upon request in the field of direct taxes. Dominica
has signed 20 TIEAs, 1 DTC, and 1 regional multilateral agreement. Dominica
has completed the ratification processes to bring into force all agreements that

are in line with the standard.

Multilateral agreements

Since 1 March 1996, Dominica is a signatory to the multilateral CARICOM
Agreement for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion. The current status of the agreement is set out in the table below.3¢

CARICOM Agreement for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion

Jurisdiction Date signed Date ratified/Acceded
Antigua and Barbuda 06-Jul-1994 18-Feb-1998
Barbados? 07-Jul-1995 07-Jul-1995
Belize 06-Jul-1994 30-Nov-1994
Dominica 01-Mar-1996 19-Jun-1996
Grenada 06-Jul-1994 01-Mar-1996
Guyana 19-Aug-1994 26-Nov-1997
Jamaica 06-Jul-1994 16-Feb-1995
St. Kitts & Nevis 06-Jul-1994 08-May-1997
St. Lucia 06-Jul-1994 22-May-1995
St. Vincent 06-Jul-1994 12-Feb-1998
Trinidad & Tobago 06-Jul-1994 29-Nov-1994

Note: a.Barbados is the only country which acceded to the CARICOM Agreement. It did not sign the

treaty and therefore the date of signature and ratification shown are the date of accession.

36.  http://caricom.org/treaties.
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Bilateral agreements

Jurisdiction Type of arrangement | Date signed Date in force
1 |Australia TIEA 31-Mar-2010 01-Jul-2010
2 |Belgium TIEA 26-Feb-2010 24 Nov-2014
3 |[Canada TIEA 29-Jun-2010 10-Jan-2012
4 |Denmark TIEA 19-May-2010 01-Feb-2012
5  |Faroe Islands TIEA 19-May-2010 E‘}Zt gg:(')’; ‘:‘;lr:ﬁd'g
6 |Finland TIEA 19-May-2010 | O yl'fitr::r;;%rce in
7 |France TIEA 07-Oct-2010 14-Dec-2011
8 |Germany TIEA 21-Sep-2010 |Not yet in force in

Protocol 21-Sep-2010 Germany

9 |Greenland TIEA 19-May-2010 17-May-2012
10 |lceland TIEA 19-May-2010 24-Nov-2014
11 |Ireland TIEA 09-Jul-2013 14-Nov-2013
12 |Netherlands TIEA 11-May-2010 24-Nov-2011
13 |New Zealand TIEA 16-Mar-2010 24-Nov-2014
14 |Norway TIEA 19-May-2010 22-Jan-2012
15 |Poland TIEA 10-July-2012 | Not yet in force
16 |Portugal TIEA 29-Jul-2010 5-Oct-2010
17 |South Africa TIEA 7-Feb-2012 Not yet in force
18 |Sweden TIEA 19-May-2010 | Not yet in force
19 |Switzerland DTC 20-Aug-1963 01-Jan-1961
20 |United Kingdom TIEA 31-Mar-2010 23-Dec-2011
21 |United States TIEA 01-Oct-1987 09-May-1988
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Annex 3: List of all laws, regulations and other
relevant material

Constitution of the Commonwealth of Dominica

Commercial laws

Banking Act 2015

Co-operative Societies Act 2011

Companies Act, No.21 of 1994

Companies Regulations 1997, S.R.0.57 of 2002
Companies (Amendment) Regulations, S.R.0.57 of 2002
Partnership Act 1888

Financial Services Unit Act 2008

Financial Services Unit (Amendment) Act 2011

Friendly Societies Act 1928, Chapter 31:02

Insurance Act 1974, Chapter 78:49 and amendments thereto
Insurance Act 2012

Registration of Business Names Act 1959, Chapter 78:46 and amendments
thereto

Registration of Business Names (Amendment) Act 2001
Trustees Act 1877, Chapter 9:50
Offshore legislation

Exempt Insurance Act 1997 and amendments thereto

International Business Companies Act, 1996
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International Business Companies (Amendment) Act 1997
International Business Companies (Amendment) Act 2000
International Business Companies (Amendment) Act 2001
International Business Companies (Amendment) Act 2008
International Exempt Trust Act 1997 and amendments thereto

Offshore Banking Act, 1996 and amendments thereto
Tax legislation
Income Tax Act 1982, Chapter 67:01 and amendments thereto
Value Added Tax Act 2005
Exchange of information
Tax Information Exchange Act (1988) Chapter 67:02
Tax Information Exchange Order, S.R.0.27 of 2011
Anti Money Laundering legislation

Money Laundering (Prevention) Act 2011

Money Laundering (Prevention) (Amendment) (No.2) Act 2013
Money Laundering (Prevention) Regulations, S.R.0.14 of 2013
Proceeds of Crime Act 1993

Proceeds of Crime Act (Code of Practice) 2014
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Annex 4: List of participants

Attorney General’s Chambers
Inland Revenue Department

East Caribbean Community Bank
Financial Intelligence Unit
Financial Services Unit

Ministry of Finance

Registered Agents and Trustees
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