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SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.*
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ALBERTO R. GONZALES, ATTORNEY GENERAL.
PAUL D. CLEMENT, SOLICITOR GENERAL.
WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
PAMELA TALKIN, MARSHAL.
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*Justice O’Connor retired on January 31, 2006. See post, p. V.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAVID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see 546 U. S., p. VIL.)

v



RETIREMENT OF JUSTICE O’CONNOR
SUPREME COURT OF THE UNITED STATES

MONDAY, MARCH 27, 2006

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE ALITO.

THE CHIEF JUSTICE said:

Before calling the first case, I would like to acknowledge
the presence in the Courtroom this morning of Justice San-
dra Day O’Connor, and I would like to read into the records
of the Court an exchange of correspondence. The first letter
is dated January 31, 2006, the effective date of Justice O’Con-
nor’s retirement. It is to her from me and it reads as
follows:

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., January 31, 2006.

Dear Sandra:

I am honored to transmit to you the letter that the mem-
bers of the Court with whom you sat for so many years
signed shortly after you announced your retirement last
summer. After serving with you for only a few months,
I understand how sincere and heartfelt their sentiments are.
I join them wholeheartedly, with added appreciation for
your invaluable guidance and support over the past several
months.

Sincerely,
JOHN

\%
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THE CHIEF JUSTICE said:

I would like now to invite JUSTICE STEVENS to read the
letter that was signed last summer.

JUSTICE STEVENS said:

This letter is dated July 18, 2005, and it was written by
William H. Rehnquist, and signed by all of Justice O’Con-
nor’s then colleagues.

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., July 18, 2005.

Dear Sandra:

Your decision to retire brings a sense of loss to each of us.
When you came to the Court twenty-four years ago, you
faced the same challenges that new members of the institu-
tion have always faced. But in addition you faced a chal-
lenge that none of them had faced—you were the first woman
justice. You have met all of these challenges with ability
and élan.

Your opinions have left their mark on every major field of
the Court’s jurisprudence. You have also lent your hand to
numerous extra-judicial activities—the ABA’s CEELI, for
example, and the Court’s Renovation Committee. We have
all profited from your contributions during our twelve years
together, and will miss you greatly.

Affectionately,
WIiLLIAM H. REHNQUIST
JOHN PAUL STEVENS
ANTONIN SCALIA
ANTHONY M. KENNEDY
DAviD H. SOUTER
CLARENCE THOMAS
RuTH BADER GINSBURG
STEPHEN BREYER
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THE CHIEF JUSTICE said:
The final letter is dated today, March 27th, and it reads:

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF JUSTICE SANDRA DAY O’CONNOR (Retired),
Washington, D. C., March 27, 2006.

Dear Colleagues,

Thank you for the kind letter each of you signed on the
occasion of my retirement.

I look back on my twenty-four plus years here with warm
appreciation for all the goodwill each of you has shown to me
despite the occasionally contentious nature of our work.
I can truly say our nation is blessed by having a Supreme
Court with such gifted, intelligent, and hardworking mem-
bers. The process followed here works remarkably well.

I will always cherish the opportunity to have served on
the Court with each of you.

Sincerely,
Sandra



PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF
CHIEF JUSTICE REHNQUIST*

THURSDAY, JUNE 15, 2006

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER,
JUSTICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER,
and JUSTICE ALITO.

THE CHIEF JUSTICE said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Supreme Court in tribute
to Chief Justice William H. Rehnquist.

The Court recognizes the Solicitor General.

Mr. Solicitor General Clement addressed the Court as
follows:

MR. CHIEF JUSTICE, and may it please the Court:
At a meeting today of the Bar of this Court, Resolutions

memorializing our deep respect and affection for Chief Jus-
tice Rehnquist were unanimously adopted.

RESOLUTION

Today, the members of the Bar of the Supreme Court
honor the life and legacy of a gifted lawyer, a selfless public
servant, and a treasured teacher, mentor, and friend. Those

*Chief Justice Rehnquist died in Arlington, Virginia, on September 3,
2005 (545 U. 8., p. XI).
IX



X CHIEF JUSTICE REHNQUIST

who knew William Rehnquist will remember him as one who,
in the words of Justice Oliver Wendell Holmes, “lived greatly
in the law.” To his credit, however, Bill Rehnquist cared
less about being “great” than about doing and living well.
As President George W. Bush remarked on the occasion of
his funeral, “to work beside William Rehnquist was to learn
how a wise man looks at the law and how a good man looks
at life.”

Rehnquist was born in Wisconsin, on October 1, 1924, the
son of a paper salesman and a homemaker who also worked
as a translator. Christened William Donald Rehnquist at
birth, the future Chief Justice changed his middle name to
Hubbs—a family name—in high school. His mother, Rehn-
quist later explained, had once met a numerologist on a train,
and Mrs. Rehnquist was advised that her son would enjoy
great success in life if his middle name were changed to
begin with the letter “H.”

Rehnquist was raised in Shorewood, a Milwaukee suburb
on Lake Michigan. Early on, he displayed his love of the
friendly wager, betting his sister on a Memorial Day week-
end that he could dive into the lake more often than she. He
won, and contracted pneumonia in the bargain. Rehnquist
graduated from high school in 1942, and after a term at Ken-
yon College, he joined the United States Army Air Corps.
Consistent with his lifelong interest in the weather—a fasci-
nation that would be the stuff of many jokes and memories
among his friends and law clerks—he signed up for a pre-
meteorology program. He was reassigned to work as a
weather observer when, as he later put it, “the brass realized
that someone had mistakenly added a zero to the number of
weather forecasters that would be needed.” His wartime
service took him not only to Oklahoma, New Mexico, Texas,
New Jersey, and Illinois, but also to more exotic destinations
such as Casablanca, Marrakesh, Tripoli, and Cairo.

Rehnquist’s assignment in North Africa impressed upon
him that “if you lived in the right place, you didn’t have to
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shovel snow for four months a year.”! Accordingly, after
discharging from the service as a sergeant, he headed west,
and matriculated as an undergraduate at Stanford Univer-
sity in 1946. There, he supplemented the financial assist-
ance he received through the G. I. Bill with odd jobs, includ-
ing working as a “hasher” in the dormitory of his future
colleague, Sandra Day.

After graduation, Rehnquist thought he wanted to become
a professor of political science, so he studied government for
a year at Harvard and earned his master’s degree. But he
later decided against continuing his graduate work, and in-
stead took a standardized occupational examination, the re-
sults of which suggested that he might thrive as a lawyer.
He then returned to the west, and to Stanford’s law school,
where he flourished. As he recalled, some 50 years later, in
his typically understated manner, “the law curriculum came
more easily to me than it did to some others.”? His friend
and classmate, the future Justice O’Connor, was more defini-
tive: “[HJe quickly rose to the top of the class and, frankly,
was head and shoulders above all the rest of us in terms of
sheer legal talent and ability.”?

One of Rehnquist’s professors had been a law clerk for Jus-
tice Robert Jackson, and thought highly enough of Rehnquist
to recommend him to Jackson as a prospective clerk. When
Jackson hired the young lawyer, the position was Rehnquist’s
first “honest-to-goodness job as a graduate lawyer”* and,
more significantly, his first exposure to the institution to
which he would dedicate 33 years of his professional life.

!'William H. Rehnquist, Seen in a Glass Darkly: The Future of the Fed-
eral Courts, 1993 Wis. L. Rev. 1, 1 (1993).

2Michael Eagan, One-on-One with the Chief, Stanford Lawyer, Spring
2005, p. 27.

3 Nominations of William H. Rehnquist and Lewis F. Powell, Jr.: Hear-
ings Before the Senate Committee on the Judiciary, 92d Cong., 1st Sess.,
12 (1971) (statement of Sen. Paul J. Fannin) (quoting State Sen. Sandra
D. O’Connor).

4William H. Rehnquist, The Supreme Court: How It Was, How It Is
19 (1987).
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Rehnquist later described his clerkship during the 1951 and
1952 Terms as “one of the most rewarding experiences of my
life.”® His time in Washington proved doubly rewarding,
for during this period he began dating Natalie “Nan” Cor-
nell, a San Diegan he had met at Stanford. They started
with “Thursday night” dates, until Nan was convinced that
she liked the young lawyer enough to move on to Saturdays.

After the clerkship, Rehnquist kept in his study a photo-
graph of his boss, inscribed “To William Rehnquist, with the
friendship and esteem of Robert H. Jackson.” Later, as a
member of the Court, Rehnquist would make the same in-
scription for his law clerks, recounting Jackson’s remark,
“You may not be impressed, but it might impress your cli-
ents.” Perhaps most telling, the personal attributes that
the young William Rehnquist admired most in Justice Jack-
son include many of the same qualities his own law clerks
remember and appreciate about him: “[H]is own ego or view
of his own capacities was never unduly elevated by any of
the successes which he achieved”; he “never succumbed to
[the] temptation,” so common in Washington, to “become . . .
isolated in high public office”; and “[h]e did not have to read
the view of some particular columnist, commentator, or edi-
torial writer in order to know what he thought about a par-
ticular factual situation.”®

Characteristically unconventional, Rehnquist passed up
opportunities at lucrative East Coast law firms. He thought
California too big and too populated, and decided to look for
a home in the southwestern United States, hoping to find
the American equivalent of the North African climate he so
enjoyed. Rehnquist married his beloved Nan in August
1953, and the couple ultimately settled on Phoenix. He later
told his law clerks that the descent into Phoenix, without
air conditioning, in his 1941 Studebaker, was like “driving
into Hell.”

5Remarks of the Chief Justice, Dedication of the Robert H. Jackson
Center, Jamestown, New York (May 16, 2003).

S William H. Rehnquist, Robert H. Jackson: A Perspective Twenty-Five
Years Later, 44 Alb. L. Rev. 533, 539 (1980).
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He was the ninth lawyer at one of the “large” law firms in
Phoenix, and he was paid $300 per month. Two years later,
hoping for more courtroom experience, he opened a two-
lawyer office, and for a time, Rehnquist took whatever clients
came in the door. He volunteered to represent indigent
criminal defendants in federal court, but suffered a series of
defeats, leading a federal prosecutor to joke that a cell block
at Leavenworth had been named after Rehnquist. He de-
lighted in telling stories of his practice before eccentric
jurists in Arizona’s remote “cow counties.” A favorite in-
volved the representation of state legislators in a lawsuit
adverse to the State’s attorney general, during which Rehn-
quist made pointed reference to an inconsistency between
his adversary’s litigating position and previous public state-
ments. Summoned to the judge’s chambers after oral argu-
ment, young Rehnquist remembered that his “heart almost
stopped” as he prepared himself for a trip to the woodshed,
only to hear the jurist from Cochise County remark: “I was
sure glad to see you tee off on the Attorney General in your
argument on that last motion. He’s a worthless son-of-a-
bitch, and the sooner this state gets rid of him the better off
we'll all be.”

During his 16 years of private practice, Rehnquist repre-
sented a broad array of clients and handled a wide range of
litigation matters. He was also active in politics, providing
legal advice and draft speeches for the 1964 Goldwater presi-
dential campaign. He wrote op-ed pieces and bar journal
articles, spoke before bar and civic groups, served as Presi-
dent of the Maricopa County Bar Association, and was a fa-
vorite at continuing legal education seminars. He spent
four years as the town attorney for Paradise Valley, was spe-
cial counsel to the Arizona Department of Welfare, served as
Special Assistant Attorney General for the Arizona Highway
Department, and represented the State Bar of Arizona in
attorney disciplinary matters. In 1971, the Board of Gover-
nors of the State Bar of Arizona praised Rehnquist for hav-
ing “continually demonstrated the very highest degree of
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professional competence and integrity and devotion to the
ends of justice.””

Through it all, Rehnquist maintained a balanced life. He
would work typically from 8:30 a.m. to 5:00 p.m., then close
the law books, and go home for a family dinner. He and
Nan were blessed with three children, Jim, Janet, and Nancy.
Even when Rehnquist was in trial, the family dinner was
sacred, and he would either bring work home or make the
10-minute drive back to the office after dinner. Keeping a
schedule that was unusual then, and virtually unheard of
today, for the family of a top litigator, the Rehnquists man-
aged to take a month’s vacation every year. Rehnquist es-
pecially loved camping vacations across the West, visits to a
small cabin in the Bradshaw Mountains of Arizona, and driv-
ing fast on country roads, telling his children that a double
yellow line was “just a recommendation.” The Rehnquists
also maintained an active family-oriented social life, includ-
ing bridge, charades, cookouts, and hikes. Later in life,
Rehnquist reminisced that he “had the good fortune to real-
ize long ago, instinctively, what I now see very clearly—and
that is that time is a wasting asset.” Rehnquist spent abun-
dant time with his wife and young children, “not out of any
great sense of duty, but just because I enjoyed it so much.”

After the 1968 presidential election, Rehnquist’s involve-
ment in politics resulted in an opportunity to serve as Assist-
ant Attorney General for the Office of Legal Counsel in the
United States Department of Justice. Upon receiving word
of this job offer, Rehnquist visited the Phoenix public library
to see what he could learn about the office, and he was suffi-
ciently intrigued by what he read to accept the position.
The family moved to Washington, but Rehnquist never lost
his deep affection for Arizona or his fond memories of these
earlier years. He left Phoenix, as he put it, “very much

"Nominations of William H. Rehnquist and Lewis F. Powell, Jr.: Hear-
ings Before the Senate Committee on the Judiciary, 92d Cong., 1st Sess., 7
(1971) (Resolution of the Board of Governors of the State Bar of Arizona).
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richer for the experience, but having accumulated very little
of the world’s goods.”

As Assistant Attorney General, Rehnquist was “in effect,
the President’s lawyer’s lawyer,”® as President Richard
Nixon would later say. Rehnquist served in the Justice De-
partment during challenging years in the midst of the Viet-
nam War. He helped to hone the position of the Executive
Branch on delicate legal issues and carried the message of
the Administration around the country in numerous public
appearances. He discharged his responsibilities with such
great distinction that President Nixon would declare,
“among the thousands of able lawyers who serve in the Fed-
eral Government, he rates at the very top as a constitutional
lawyer and as a legal scholar.” When Justice John Marshall
Harlan II retired in 1971, Rehnquist was the President’s
choice to be the 100th Justice of the Supreme Court.

Confirmed in 1972 at age 47, Rehnquist was one of the
youngest Justices of the Supreme Court in modern history.
Yet his views on important matters of constitutional law
were remarkably well formed. Rehnquist once wrote that
“[plroof that a Justice’s mind at the time he joined the Court
was a complete tabula rasa in the area of constitutional adju-
dication would be evidence of lack of qualification, not lack
of bias,”? and Rehnquist’s mind certainly was no blank slate.

In 1976, he summed up his judicial philosophy in an essay
entitled, “The Notion of a Living Constitution.”!® He re-
jected the notion that judges “are a small group of fortu-
nately situated people with a roving commission to second-
guess Congress, state legislatures, and state and federal
administrative officers concerning what is best for the coun-

8 President Richard Nixon, Address to the Nation Announcing Intention
to Nominate Lewis F. Powell, Jr., and William H. Rehnquist to be Associ-
ate Justices of the Supreme Court of the United States (Oct. 21, 1971),
in Public Papers of the Presidents of the United States: Richard Nixon,
p- 1056 (1972).

9 Laird v. Tatum, 409 U. S. 824, 835 (1972) (Rehnquist, J., in chambers).

1William H. Rehnquist, The Notion of a Living Constitution, 54 Tex. L.
Rev. 693 (1976).
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try.” That elected representatives had not solved a particu-
lar social problem, he wrote, did not necessarily authorize
the federal judiciary to act: “Surely the Constitution does not
put either the legislative branch or the executive branch in
the position of a television quiz show contestant so that when
a given period of time has elapsed and a problem remains
unsolved by them, the federal Judiciary may press a buzzer
and take its turn at fashioning a solution.” Rehnquist was
critical of a mode of constitutional interpretation that would
allow “appointed federal judges” to impose on others a rule
that “the popularly elected branches of government would
not have enacted and the voters have not and would not have
embodied in the Constitution.” This approach, he warned,
was a “formula for an end run around popular government,”
and “genuinely corrosive of the fundamental values of our
democratic society.”

As an Associate Justice, Rehnquist emerged as a powerful
intellectual force. He authored a number of significant opin-
ions for the Court, but also did not hesitate to express his
position in solitary dissent,!! thus inspiring an early group
of law clerks to bestow upon him a Lone Ranger doll as a
mantlepiece.’> When Chief Justice Warren Burger resigned
in 1986, it was precisely Rehnquist’s powerful intellect, his
stellar record on the Court, and his consistent judicial philos-
ophy that made him President Ronald Reagan’s pick to lead
the Court. But no less important were Rehnquist’s leader-
ship qualities and the respect he garnered from all of his
colleagues, owing to his pleasant and down-to-earth nature,
quiet confidence, quick wit, and basic fairness.

On June 17, 1986, the President announced his nomination
of Justice Rehnquist to become the sixteenth Chief Justice

1See, e.g., Allenberg Cotton Co. v. Pittman, 419 U.S. 20, 34 (1974)
(Rehnquist, J., dissenting); Jimenez v. Weinberger, 417 U. S. 628, 638 (1974)
(Rehnquist, J., dissenting); Baker v. Gold Seal Liquors, Inc., 417 U. S. 467,
478 (1974) (Rehnquist, J., dissenting); Sugarman v. Dougall, 413 U. S. 634,
649 (1973) (Rehnquist, J., dissenting); New Jersey Welfare Rights Organi-
zation v. Cahill, 411 U. S. 619, 621 (1973) (Rehnquist, J., dissenting).

2John M. Nannes, The “Lone Dissenter”, 31 J. Sup. Ct. Hist. 1 (2006).
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of the United States. During the ensuing confirmation
hearings, numerous witnesses testified glowingly to Rehn-
quist’s distinguished service on the Court and his high-
powered legal mind. Former Solicitor General Rex Lee, for
instance, stated: “Of all the lawyers with whom I am ac-
quainted, I know of literally no one who is better qualified
to be Chief Justice of the United States.” A representative
of the American Bar Association reported the “genuine en-
thusiasm” felt by other Justices and Court employees about
Rehnquist’s nomination to be Chief Justice: “There was al-
most a unanimous feeling of joy . ... [H]e is regarded as a
close personal friend of men who are diametrically opposed
to him philosophically and politically.”

As Rehnquist took his new seat as the leader of the Court
in 1986, President Reagan presciently remarked that he “will
be a Chief Justice of historic stature.”* Rehnquist served
as Chief Justice for nearly 20 years, and together with his
service as an Associate Justice for more than 14 years, this
tenure made him one of the Supreme Court’s seven longest-
serving members. In that time, Rehnquist left an indelible
mark on the Supreme Court, on the functioning of the federal
Judiciary, and on the face of American law.

Rehnquist’s jurisprudential legacy cuts a broad swath, but
it is undoubtedly substantial in the areas of criminal proce-
dure and the constitutional rights of criminal defendants.
Rehnquist was appointed to the Court shortly after a series
of decisions by the Warren Court had expanded the constitu-
tional rights of the accused in criminal cases, and his early

13 Nomination of Justice William Hubbs Rehnquist: Hearings Before the
Senate Committee on the Judiciary, 99th Cong., 2d Sess., 108 (1986) (state-
ment of John D. Lane, American Bar Association’s Standing Committee
on Federal Judiciary).

14 President Ronald Reagan, Remarks at the Swearing-in Ceremony for
William Rehnquist as Chief Justice and Antonin Scalia as Associate Justice
(Sept. 26, 1986), in The Supreme Court of the United States: Hearings and
Reports on Successful and Unsuccessful Nominations of Supreme Court
Justices by the Senate Judiciary Committee, 1916-1986, pp. 1272, 1273
(Roy M. Mersky & J. Myron Jacobstein eds., 1989).
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opinions made clear that he believed the pendulum had
swung too far in that direction. Dissenting from the denial
of a stay in California v. Minjares,”® he called for re-
evaluation of the “exclusionary rule” applied to the States
in Mapp v. Ohio in 1961. Complaining that evidence was
suppressed “solely because of a good-faith error in judg-
ment” on the part of arresting officers, Rehnquist disputed
that the exclusionary rule was necessary to preserve the “in-
tegrity” of the courts: “[Wlhile it is quite true that courts
are not to be participants in ‘dirty business,’ neither are they
to be ethereal vestal virgins of another world, so determined
to be like Caesar’s wife, Calpurnia, that they cease to be
effective forums in which both those charged with commit-
ting criminal acts and the society which makes the charge
may have a fair trial in which relevant competent evidence
is received in order to determine whether or not the charge
is true.” In another early opinion, explaining the controver-
sial 1966 decision in Miranda v. Arizona, Rehnquist wrote
for the Court in Michigan v. Tucker that the procedural safe-
guards recommended by Miranda “were not themselves
rights protected by the Constitution but were instead
measures to insure that the right against compulsory self-
incrimination was protected.” 16

Neither Mapp nor Miranda was overruled during Rehn-
quist’s long tenure on the Court. Indeed, in Dickerson v.
United States, the Chief Justice wrote for the Court in 2000
that “[w]hether or not we would agree with Miranda’s rea-
soning and its resulting rule, were we addressing the issue
in the first instance, the principles of stare decisis weigh
heavily against overruling it now.”!” Yet the pendulum
surely swung back, with the Court affording the States more
latitude in developing procedures for the prosecution of crim-
inal cases, recognizing the practical needs of the police in

1 California v. Minjares, 443 U. S. 916 (1979) (Rehnquist, J., dissenting
from denial of stay).

16 Michigan v. Tucker, 417 U. S. 433, 444 (1974).

17 Dickerson v. United States, 530 U. S. 428, 443 (2000).
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investigating crime, and fashioning clearer rules for law en-
forcement officials and citizens alike. The exclusionary rule
remains in effect, but the suppression of evidence seized in
“good faith,” decried by Rehnquist in his Minjares dissent,
is far less common in light of the good-faith exception to the
exclusionary rule adopted during Rehnquist’s tenure.’® M-
randa remains a “constitutional decision,” but exceptions
and limitations adopted by the Court ensure that it gives
way to competing concerns such as the protection of public
safety ' and the strong interest in making available to the
trier of fact all relevant and trustworthy evidence.?® Testi-
fying in support of Rehnquist’s appointment as Chief Justice,
former Attorney General Griffin Bell aptly observed that
Justice Rehnquist had joined in making the right to counsel,
Miranda rights, and the exclusionary rule “more workable,”
and cited the good-faith exception as “a good example of sav-
ing the exclusionary rule from its own excesses.”

Another area where Rehnquist’s work had a powerful ef-
fect on the shape and development of the law is religious
freedom and church-state relations. In First Amendment
cases, Rehnquist consistently endorsed the idea that govern-
ments may, consistent with the Constitution, do quite a bit
to accommodate and acknowledge religion, but are not re-
quired by the Constitution to provide religious believers
with special exemptions from generally applicable laws. It
is not an “establishment” of religion, he maintained, for polit-
ically accountable actors to act in ways that benefit religious
believers and institutions or to recognize religious traditions
and teachings.?! That governments may not “establis[h]”
religion does not mean, he believed, that religion has no place
in public life or civil society. At the same time, he insisted,
it is rarely a violation of the free-exercise guarantee for

18 United States v. Leon, 468 U. S. 897 (1984).

19 New York v. Quarles, 467 U. S. 649 (1984).

2 Michigan v. Tucker, 417 U. S., at 450.

2 Zelman v. Simmons-Harris, 536 U. S. 639 (2002); Mueller v. Allen,
463 U. S. 388 (1983).
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those same actors to apply to religious people and religiously
motivated conduct the same rules that apply generally.??

As it turned out, Rehnquist’s last opinion was for a plural-
ity in Van Orden v. Perry, in which the Justices ruled that
Texas had not “establish[ed]” religion by including a Ten
Commandments monument among the nearly 40 monuments
and historical markers on the grounds surrounding the State
Capitol. He wrote:

“Our cases, Januslike, point in two directions in apply-
ing the Establishment Clause. One face looks toward
the strong role played by religion and religious tradi-
tions throughout our Nation’s history. . . . The other face
looks toward the principle that governmental interven-
tion in religious matters can itself endanger religious
freedom.

“This case, like all Establishment Clause challenges,
presents us with the difficulty of respecting both faces.
Our institutions presuppose a Supreme Being, yet these
institutions must not press religious observances upon
their citizens. One face looks to the past in acknowledg-
ment of our Nation’s heritage, while the other looks to
the present in demanding a separation between church
and state. Reconciling these two faces requires that we
neither abdicate our responsibility to maintain a division
between church and state nor evince a hostility to reli-
gion by disabling the government from in some ways
recognizing our religious heritage[.]” %

In this last opinion, Rehnquist returned to themes that he
had developed at length in one of his most famous opinions,
a dissent in Wallace v. Jaffree.”

2 Goldman v. Weinberger, 475 U. S. 503 (1986); Thomas v. Review Bd.
of Indiana Employment Security Div., 450 U. S. 707, 720 (1981) (Rehn-
quist, J., dissenting); see also Employment Div., Dept. of Human Re-
sources of Ore. v. Smith, 494 U. S. 872 (1990).

B Van Orden v. Perry, 545 U. S. 677, 683-684 (2005) (plurality opinion).

2 Wallace v. Jaffree, 472 U. 8. 38, 91 (1985) (Rehnquist, J., dissenting).
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A third area where Rehnquist’s legacy is both striking and
significant involves the structure and powers of the federal
government created by our Constitution and the role and
retained powers of the States. From his earliest to his final
days on the Court, Rehnquist was committed to what he
called “first principles”:# Ours is a national government of
limited, delegated, and divided powers, and the govern-
ment’s structure, no less than the Bill of Rights, is a safe-
guard for individual liberty. Rehnquist’s dedication to these
principles, and to enforcing the limits and boundaries that
our Constitution imposes on federal power, reflected his un-
derstanding that our constitutional design leaves ample room
for diverse policy experiments and different answers to
pressing social questions.

Rehnquist’s commitment to judicial enforcement of enu-
merated powers and the federal-state balance was perhaps
most discernable in the Court’s cases interpreting the Com-
merce Clause. As early as 1975, dissenting alone, Rehnquist
argued that the federal government must treat the States
like sovereign entities, rather than like individuals. Even
when Congress has authority under the federal commerce
power to regulate private conduct in a particular area, it
could not apply that regulation to the States if doing
so would interfere with what he called “traditional state
functions.” 26

As happened a number of times during his tenure, Rehn-
quist’s position in dissent ultimately was embraced by a ma-
jority of his colleagues. In National League of Cities v.
Usery, a majority of the Court adopted his “traditional gov-
ernmental functions” test.2” Although the Court ultimately
overruled National League of Cities nine years later, Rehn-
quist, in a pithy reply, thought it not “incumbent on those
of us in dissent to spell out further the fine points of a princi-
ple that will, I am confident, in time again command the sup-

% United States v. Lopez, 514 U. S. 549, 553 (1995).

% Fry v. United States, 421 U. S. 542, 558 (1975) (Rehnquist, J.,
dissenting).

2T National League of Cities v. Usery, 426 U. S. 833, 852 (1976).



XXII CHIEF JUSTICE REHNQUIST

port of a majority of this Court.”2® And true to his predic-
tion, Rehnquist’s promotion of federalism forged ahead,
serving as the basis for the Court’s declaration of an anti-
commandeering principle,? its strengthening of the States’
sovereign immunity,® and its reaffirmation of the existence
of “judicially enforceable outer limits” on the commerce
power itself, in United States v. Lopez in 1995.3!
Rehnquist’s dedication to judicial restraint and popular
government is perhaps most evident in his writings on the
subject of “substantive due process.” At his death, Rehn-
quist was the last remaining member of the Court that had
decided Roe v. Wade. He had dissented from the opinion of
the Court, comparing the majority’s reasoning to the discred-
ited doctrine of Lochner v. New York,*> and commenting that
the Court’s opinion in Roe “partakes more of judicial legisla-
tion than it does of a determination of the intent of the draft-
ers of the Fourteenth Amendment.”? While Rehnquist
garnered only four votes for his later view that Roe should
be overruled, the Court ultimately did adopt his restrained
approach to substantive due process. In Washington v.
Glucksberg,®* Chief Justice Rehnquist wrote for the majority
and recognized that “[b]y extending constitutional protection
to an asserted right or liberty interest, we, to a great extent,
place the matter outside the arena of public debate and legis-
lative action.” The Court declared that it would “exercise
the utmost care” whenever asked to “break new ground in
this field, lest the liberty protected by the Due Process
Clause be subtly transformed into the policy preferences of
the Members of this Court.” Thus, Rehnquist’s opinion was
consistent with the view articulated more than 20 years ear-

B Garcia v. San Antonio Metropolitan Transit Authority, 469 U. S. 528,
580 (1985) (Rehnquist, J., dissenting).

2 New York v. United States, 505 U. S. 144 (1992).

30 Seminole Tribe of Fla. v. Florida, 517 U. S. 44 (1996).

31 United States v. Lopez, 514 U. S., at 565.

32 Lochmer v. New York, 198 U. S. 45 (1905).

3 Roe v. Wade, 410 U. S. 113, 174 (1973) (Rehnquist, J., dissenting).

34 Washington v. Glucksberg, 521 U. S. 702 (1997).
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lier, in his essay on the “living Constitution,” that judicial
review under the Fourteenth Amendment should not be em-
ployed as an “end run around popular government,” in a way
that is “genuinely corrosive of the fundamental values of our
democratic society.” Running through his opinions on any
number of questions—from assisted suicide and abortion to
Christmas displays, campaign finance, and the death pen-
alty—is a deep commitment to the idea that our Constitution
leaves important, difficult, and even divisive decisions to
the people.

Rehnquist’s legacy on the Supreme Court involves much
more than doctrinal contributions and particularly notewor-
thy decisions. He encouraged and exemplified collegial-
ity, fairness, and graciousness among the Justices, urging
them towards greater consensus where possible, and thereby
enhancing the respect enjoyed by the Court in American
society. To some degree, Rehnquist’s achievements as
the leader of the Court were the result of a subtle trans-
formation in Rehnquist himself—from Justice Rehnquist,
“The Lone Dissenter,” to Chief Justice Rehnquist, the
consensus-builder.

In his 1986 confirmation hearings, Rehnquist alluded to
the role of a Chief Justice in gaining consensus, and allowed
that deviation from his personal judicial philosophy may be
proper “where there are constraints that there ought to be a
court opinion rather than a plurality opinion.”** Rehnquist
later acknowledged, in a 2001 interview, that while his legal
philosophy had never changed, since becoming the Chief Jus-
tice he had “become a lot more convinced of the need for the
Court to get a Court opinion in each case. . . . I'm more
conscious of the need for that and also conscious of the . . .
lack of need for a lot of concurring opinions.” 36

For those attorneys privileged to argue before the Su-
preme Court during Rehnquist’s long tenure, his legacy is

% Nomination of Justice William Hubbs Rehnquist: Hearings Before the
Senate Committee on the Judiciary, 99th Cong., 2d Sess., 209 (1986).

36 Interview by Charlie Rose with William H. Rehnquist, Washington,
D. C,, in The Charlie Rose Show (PBS television broadecast, Feb. 16, 2001).
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probably as much about his commanding presence on the
Bench as his approach to the Constitution or the Conference.
Rehnquist’s view of oral argument was emblematic of his
no-nonsense approach to judging and life. He wrote that
oral argument “forces the judges who are going to decide the
case and the lawyers who represent the clients whose fates
will be affected by the outcome of the decision to look at one
another for an hour, and talk back and forth about how the
case should be decided.”

Rehnquist preferred plain-spoken arguments to flowery
rhetoric or pretense. Although he was a kind and easygoing
man, he adopted a stern and no-nonsense demeanor on the
Bench, running arguments with Nordic precision. The mo-
ment the red light came on, the Chief thanked counsel for
the presentation, even if the lawyer was in mid-sentence, and
then called the next lawyer or case. When one lawyer rose
to present his rebuttal, the Chief ended the argument by
stating, while breaking a wry smile, “the Marshal says you
have 5 seconds left, and under the principle of de minimis
non curat lex, the case is submitted.”

Rehnquist’s dry sense of humor often was on display dur-
ing argument sessions. During one argument, a lawyer
gave what he described as an “honest and principled answer”
to another Justice’s question, and the Chief quickly replied,
“we hope all your answers will be principled.” When a law-
yer responded to Rehnquist’s recitation of a case by saying
“you are correct, Chief Justice,” the Chief said, “I'm glad to
know that.” During his last public session on the Bench,
Rehnquist observed that seven different opinions had been
written in a case, then remarked, “I didn’t know we had so
many Justices.”

As the Chief Justice, Rehnquist presided over not only the
Bench and the Conference, but over the entire Judicial
Branch as well. He brought to this role the same colle-
giality, wisdom, effectiveness, and clarity of purpose that
marked his leadership of the Supreme Court itself. As with
so many things he did, he impressed all with his ability to
perform so effortlessly the myriad tasks of running the Judi-
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ciary. His colleague Justice Byron White remarked in 1996
that “of the three Chief Justices with whom I have served,
the man who now sits in the center chair . . . seems to
me to be the least stressed by his responsibilities and to be
the most efficient manager of his complicated schedule.”?’
Rehnquist, he said, “reminds me of a highly conditioned cross
between a quarter horse and racing thoroughbred.”

Rehnquist brought his penchant for innovation and effi-
ciency to management of the Judicial Branch. He adopted
changes that dramatically improved the efficiency and opera-
tion of the Judicial Conference, including what he termed a
“notably strengthened Executive Committee,” which became
the senior executive arm of the Judicial Conference.?® He
fostered inclusiveness by requiring, for the first time, that
members of Judicial Conference committees rotate regularly,
and he never asserted his authority as Chief Justice to gov-
ern with a heavy hand. A vigorous defender of the Third
Branch, Rehnquist effectively used the pulpit provided by
his position to support and defend the Judiciary and to im-
prove inter-branch relations. He wisely understood that
Congress had an important role to play in overseeing the
Judiciary, and he communicated often with congressional
leaders, in both formal and less formal settings, to advance
the goals of the Judiciary. As he put it, “Judges . . . have no
monopoly of wisdom on matters affecting the Judiciary. . . .
Legislators and executive officials, no less than judges, are
committed to an effective Judiciary.”

But Rehnquist also understood full well the importance
of an independent and vibrant Judiciary, and he staunchly
defended the Judiciary from attacks, often resorting—as he
did in other areas—to lessons from history. In 2004, he ad-
dressed congressional suggestions for impeachment of fed-

37Byron R. White, Introduction to William H. Rehnquist, 6 The Gauer
Distinguished Lecture In Law and Public Policy: Civil Liberty and the
Civil War 3, 3-5 (1997).

38 William H. Rehnquist, Holiday Message, Third Branch 8 (Dec. 1987).

3William H. Rehnquist, 1992 Year-End Report on the Federal Judi-
ciary 2.
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eral judges who issue unpopular decisions by explaining that
“our Constitution has struck a balance between judicial inde-
pendence and accountability, giving individual judges secure
tenure but making the federal Judiciary subject ultimately
to the popular will because judges are appointed and con-
firmed by elected officials.”’ His leadership engendered
great loyalty from the members of the federal Judiciary, and
in the end, one judge captured the sentiment of a great many,
saying that Chief Justice Rehnquist “was our wise leader,
our strongest supporter and our true friend.”

Above and beyond his demanding official duties, Rehnquist
pursued and cultivated a rich array of interests and passions.
Family, friends, and law clerks remember well his dedication
to afternoon swims and weekly tennis matches, his friendly
wagering on football, horse races, or even the amount of
snowfall, his love for trivia and charades, and his interest
and voluminous knowledge of literature, geography, history,
and art. Rehnquist also served as Historian-in-Chief, writ-
ing books on the history of the Supreme Court, the impeach-
ment trials of Chase and Johnson, the controversial Hayes-
Tilden presidential election of 1876, and civil liberties in
wartime. Remarkably, Rehnquist himself became the sec-
ond Chief Justice in history to preside over an impeachment
trial, confronted a disputed presidential election in 2000, and
led the Court as it decided pressing questions involving civil
liberties and security in the context of the war on terror and
the attacks of September 11, 2001.

For those who knew, worked with, learned from, and cared
about William Rehnquist, his personal qualities—the unas-
suming manner, the care he took to put people at ease, and
his evident desire to serve as a teacher and mentor—are as
salient in memories of him as his re-invigoration of the “first
principles” of our federalism, his re-focusing of the Fourth
Amendment on reasonableness, or his conviction that the re-
ligion clauses of the First Amendment do not require a pub-

“William H. Rehnquist, 2004 Year-End Report on the Federal Judi-
ciary 4.
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lic square scrubbed clean of religious faith and expression.
Rehnquist never forgot what it felt like to arrive at the
Court as a slightly awestruck and appropriately apprehen-
sive law clerk. He never lost his sense of gratitude for the
opportunity to learn and serve the law in that great institu-
tion. And he never outgrew or got tired of teaching young
lawyers how to read carefully, write clearly, think hard, and
live well.

William Rehnquist served well his country, his profession,
and the Constitution. All the while, he kept and nurtured
a healthy focus on real things and places, and he embraced
the value, interest, and importance of ordinary, everyday life.
We are reminded of how the Chief had taken to heart
Dr. Johnson’s dictum that “[t]o be happy at home is the end
of all human endeavor.” In a 2000 commencement address,
he invoked the wonderful old Jimmy Stewart movie, You
Can’t Take it With You, to urge the assembled, ambitious
young lawyers to “[d]evelop a capacity to enjoy pastimes and
occupations that many can enjoy simultaneously—love for
another, being a good parent to a child, service to your com-
munity.”#!  He instilled in so many of his friends, colleagues,
and law clerks a commitment to building and living an inte-
grated life as a lawyer, a life that is not compartmentalized,
atomized, or segregated but that pulls and holds together
work, friends, family, faith, and community. Rehnquist un-
derstood that the need for such a commitment is particularly
acute among lawyers, and he worried that the profession he
so thoroughly enjoyed and in which he thrived had become
marked, for many, by brutally long hours of well-paid stress
and drudgery.

In the final years of his life, he recalled happily that the
“structure of the law practice” in Phoenix when he practiced
there “was such that I was able to earn a decent living, while
still finding time for my wife and children and some civie
activities. Lawyers were not nearly as time conscious then

41 Chief Justice William H. Rehnquist, Commencement Address at
George Washington University Law School (May 28, 2000).
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as they are now; this meant that they probably earned less
money than they might have, but had a more enjoyable life.”
He exhorted law school graduates to realize that because of
their abilities and opportunities, they would have “choices,”
and that “how wisely you make these choices will determine
how well spent you think your life is when you look back at
it.” Gathered here together, looking back at his life, the
Members of the Bar of the Supreme Court are pleased and
honored to announce the opinion that his was a great life,
and well spent.

Wherefore, it is accordingly

RESOLVED, that we, the Bar of the Supreme Court of
the United States, express our great admiration and respect
for Chief Justice William H. Rehnquist, our deep sense of
loss upon his death, our appreciation for his contribution to
the law, the Court, and the Nation, and our gratitude for his
example of a life well spent; and it is further

RESOLVED that the Solicitor General be asked to pre-
sent these resolutions to the Court and that the Attorney
General be asked to move that they be inscribed on the
Court’s permanent records.

THE CHIEF JUSTICE said:

Thank you General Clement. The Court recognizes the
Deputy Attorney General of the United States.

Deputy Attorney General McNulty addressed the Court
as follows:

MR. CHIEF JUSTICE, and may it please the Court:

On behalf of the Attorney General, I am pleased to say
that the Bar of the Court met today to honor the memory of
William H. Rehnquist, Associate Justice of the Supreme
Court from 1971 to 1986, and Chief Justice of the United
States from 1986 to 2005.
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William Rehnquist served his country with great honor
and distinction. He was a patriot who deeply appreciated
the virtues and foundations of our constitutional govern-
ment. He had a giant intellect, but lacked all pretense and
was known for his collegiality and sense of humor. And dur-
ing his 33 years on this Court, he made a profound contribu-
tion to the American rule of law.

When he was only a child, William Rehnquist told his ele-
mentary school teacher that he was “going to change the
government.” 2 Not long thereafter, he embarked on a path
of public service and accomplishment that would lead him to
fulfill that prediction.

His journey of public service began when he joined the
Army as a teenager to serve his country during World
War II. He served as a law clerk to one of the legend-
ary figures in American law, Justice Robert Jackson, and he
later served as an Assistant Attorney General in the Nixon
administration.

At the Department of Justice, it has been said that he con-
verted what was then a little known post—the Office of
Legal Counsel—into “‘one of the key positions of the admin-
istration.””** He also successfully argued a case before this
Court, after which he remarked he “was drenched with
sweat.” 44

But that was just a beginning. In 1971, Rehnquist only
in his 40s, was appointed to this Court. He immediately
became known for his fierce intellect, lone dissents, and con-
servative jurisprudence. He also impressed his new col-
leagues with his affable, down-to-earth Midwestern de-
meanor, if not his trademark sideburns and thick-rimmed
glasses.

42 (Clare Cushman, ed., The Supreme Court Justices, 1789-1995, p. 496
(2d ed. 1995).

43 Warren Weaver, Jr., The Chief Justice in Eight Men and a Lady: Pro-
files of the Justices of the Supreme Court 31 (1990) (citing Professor Ar-
thur S. Miller, George Washington University National Law Center).

“William H. Rehnquist, The Supreme Court 20 (2001). The case was
Ehlert v. United States, 402 U. S. 99 (1971).
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When Chief Justice Burger retired in 1986, President
Reagan saw in Rehnquist the measure of a great Chief Jus-
tice. As President Reagan explained, Rehnquist had distin-
guished himself “for his intellectual power, the lucidity of his
opinions, and the respect he enjoys among his colleagues.”*®
When asked about his nomination to be Chief Justice, Rehn-
quist—flashing his characteristic wit and self-deprecation—
replied, “I wouldn’t call it the culmination of a dream, but
it’s not every day when you're 61 years old that you get a
chance to have a new job.” 46

Chief Justice Rehnquist had a profound impact on the
Court and our legal system. He authored close to 1,000
opinions,*” presided over almost as many oral arguments, and
administered the oath of office on five occasions to three dif-
ferent Presidents.”® He was only the second Chief Justice
to preside over impeachment proceedings against a sitting
President.

He managed the Court with unrivaled efficiency. And he
was uniformly praised by his colleagues for his fairness, im-
partiality, good humor, and selfless leadership on his watch.*?

Chief Justice Rehnquist held the public decorum of the
Court in the highest regard and had a powerful presence at
the center of the Bench. He presided over perhaps the most

4 Weekly Compilation of Presidential Papers: Administration of Ronald
Reagan 813 (1986).

4% 1d., at 818.

4TWhile Associate Justice, he authored 626 opinions, including 242
majority or plurality opinions, 297 dissents, 72 concurrences, and 15 opin-
ions concurring in part and dissenting in part. While Chief Justice,
he authored 340 opinions, including 219 majority or plurality opinions, 79
dissents, 24 concurring opinions, and 18 opinions concurring in part and
dissenting in part.

48 Chief Justice Rehnquist administered the oath of office to President
George H. W. Bush on January 20, 1989, to President William J. Clinton
on January 20, 1993, and January 20, 1997, and to President George W.
Bush on January 20, 2001, and January 20, 2005.

49 See Statements from the Supreme Court regarding the Death of Chief
Justice William H. Rehnquist, September 4, 2005, available at http:/www.
supremecourtus.gov/publicinfo/press/pr09-04-05b.html.
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active Bench in the history of this Court. As a result during
oral argument, he often assumed the role of “master ser-
geant”—a role accented by the gold stripes that he wore on
his robe in later years.

He made virtually immeasurable contributions to Ameri-
can constitutional law. He was a key participant in the
Court’s decisions placing limits on the Miranda rule,” recog-
nizing greater leeway for the police in conducting searches
under the Fourth Amendment,” and in enforcing the limits
of federal habeas corpus review of state court criminal
convictions.?

His respect for the role of the States in our constitutional
government sparked a revitalization of the doctrine of feder-
alism. In 1975, Rehnquist wrote in dissent that “[sJurely
there can be no more fundamental constitutional question
than that of the intention of the Framers of the Constitution
as to how authority should be allocated between the National
and State Governments.” In time, his dissenting views on
the role of federalism and the enumerated limits on federal
legislative power secured a majority on the Court in a num-
ber of important cases, including the Court’s landmark deci-
sion in United States v. Lopez.>

Chief Justice Rehnquist believed strongly in the virtues
of judicial restraint. He cautioned that permitting “non-
elected members of the federal judiciary” to resolve divisive
social issues that were not addressed by the Constitution
was “genuinely corrosive of the fundamental values of our
democratic society.”®® He invoked such principles in his

50 See, e. g., New York v. Quarles, 467 U. S. 649 (1984).

51See, e.g., Michigan v. Long, 463 U.S. 1032 (1983); United States v.
Leon, 468 U. S. 897 (1984); California v. Ciraolo, 476 U. S. 207 (1986); and
Florida v. Bostick, 501 U. S. 429 (1991).

%2See, e. g., Coleman v. Balkcom, 451 U. S. 949 (1981); Herrera v. Col-
lins, 506 U. S. 390 (1993); and Felker v. Turpin, 518 U. S. 651 (1996).

B Fry v. United States, 421 U.S. 542, 559 (1975) (Rehnquist, J.,
dissenting).

54514 U. S. 549 (1995).

5% William H. Rehnquist, The Notion of a Living Constitution, 54 Texas
L. Rev. 693, 694, 695, 706 (1976).
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opinion for the Court in Washington v. Glucksberg® in which
the Court refused to invoke the Due Process Clause as a
means of invalidating a State’s assisted-suicide ban.

As an Associate Justice, Rehnquist wrote passionately in
dissent that the Court’s church-state jurisprudence had bro-
ken free from its constitutional and historical moorings.>”
As Chief Justice, he led the Court in a number of important
Establishment Clause cases, including the Court’s landmark
decision of four Terms ago upholding Cleveland’s student
voucher program.>®

Chief Justice Rehnquist was an ardent advocate on behalf
of the federal judiciary and a champion of an independent
judiciary. In his annual reports on the state of the federal
judiciary, he addressed head-on and without pretense or par-
tisanship the major issues confronting the judiciary each
year. And in his 19th and final, year-end report, he wrote
that it is “judicial independence that has made our judicial
system a model for much of the world.” %

Chief Justice Rehnquist was too modest to speak about his
own place in history. But he once offered his own insights
as to what made John Marshall such a great Chief Justice.
He explained that Marshall “had a remarkable ability to rea-
son from general principles”; “he was able to write clearly
and cogently”; and, “every bit as important,” he “was very
well liked.” 60

William Rehnquist shared those same qualities with Mar-
shall. He had a brilliant analytical mind and an encyclopedic
knowledge of the law. As he proved in his legendary “Lone

%6521 U. S. 702 (1997).

5TSee Wallace v. Jaffree, 472 U. S. 38, 91 (1985) (Rehnquist, J., dissent-
ing); Mueller v. Allen, 463 U. S. 388 (1983).

%8 Zelman v. Simmons-Harris, 536 U.S. 639 (2002). See, e.g., Van
Orden v. Perry, 545 U. S. 677 (2005) (plurality); Zobrest v. Catalina Foot-
hills School Dist., 509 U. S. 1 (1993).

William H. Rehnquist, 2004 Year-End Report on the Federal Judiciary
8, January 1, 2005, available at http://www.supremecourtus.gov/publicinfo/
year-end/2004year-endreport.pdf.

50 William H. Rehnquist, Remarks of the Chief Justice, 52 Duke L. J. 787,
791 (2003).
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Ranger” dissents, he was a powerful and lucid writer. And,
“every bit as important,” he was a beloved man who earned
the trust, confidence, and deep admiration of his colleagues.

Chief Justice Rehnquist was a stalwart of the federal ju-
diciary and a faithful guardian of our Constitution. Few
Americans have contributed more to this Court or their
country in the cause of justice and the rule of law. He de-
serves his place alongside the Nation’s great Chief Justices.
And the country owes him an enormous debt of gratitude for
a life of devoted public service.

Mr. Chief Justice, on behalf of the Attorney General, the
lawyers of this Nation, and in particular, the Bar of this
Court, I respectfully request that the Resolutions presented
to you in honor of the memory of Chief Justice William Rehn-
quist be accepted by the Court and that they, together with
the chronicle of these proceedings, be ordered kept for all
time in the records of this Court.

THE CHIEF JUSTICE said:

Thank you, Mr. McNulty and General Clement, for your
presentations.

Your motion that the Bar Resolutions be made part of the
permanent record of the Court is granted. We also extend
to Chairman Steve Colloton and members of the Committee
on Resolutions, Chairman John Nannes, and members of the
Arrangements Committee, and Ronald Tenpas, Chairman of
today’s meeting of the Bar, our appreciation for the Resolu-
tions that you have adopted today.

William H. Rehnquist was nominated to the Supreme
Court by President Nixon on October 21, 1971, and joined
the Court as its 100th member on January 7, 1972. 1In 1986,
President Reagan nominated him as our nation’s 16th Chief
Justice, and he took the oath for that office on September
26, 1986.

In his nearly 34 years on the Court, Chief Justice Rehn-
quist wrote 458 opinions for the Court—beginning with
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Schneble v. Florida in 1972 and ending with Van Orden v.
Perry in 2005. He served with 16 other Justices.

Many have described the Chief’s legacy in specific areas of
the law, such as criminal procedure, federalism, state immu-
nity, and freedom of religion, but perhaps his most significant
contribution was broader than any particular area of the law.
Over his years on this bench, Chief Justice Rehnquist helped
bring a sharper focus to the work of the Court. This mani-
fested itself in many ways. During oral arguments he
would maintain focus on the precise question upon which the
Court had granted certiorari—often to the frustration of
arguing counsel.

An assertion by a lawyer about what a statute meant was
likely to be met by a question from the Chief about what it
said. Perhaps his trademark question from the bench, regu-
larly asked whenever a lawyer propounded a broad assertion
on a point of law, was “Which one of our cases stands for that
proposition?” A tough spot for the advocate who couldn’t
think of one. What was remarkable was the Chief’s ability
to distinguish on-the-spot any offered citation that the Chief
thought was not on point.

The Chief brought the same rigor he expected of counsel
to his own work. His opinions are notable for being clear
and concise. They generally exhibit a spareness that the
Chief thought was beneficial not only to lower courts and
lawyers bound to apply them, but also to proper development
of the law. There were exceptions to this rule—an opinion
on an obscure Postal Service regulation might contain a fas-
cinating sidebar on the history of the Pony Express, the mi-
nutiae of a water-rights opinion might be broken up by a
disquisition on the first irrigation project in the arid west.
That was just the Chief’s love of history and a good story
coming through, and the readers of his opinions were richer
for it.

The Chief’s colleagues on the bench have spoken often of
their high regard and genuine affection for him, and the fair-
ness with which he administered the Court. From the time
he hung out a shingle in Phoenix for a two-person firm in
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which his partner was the head of the Young Democrats,
William Rehnquist never allowed differing views on even
fundamental issues to prevent him from enjoying warm and
close friendships with people from all walks of life.

You heard the Chief Justice described in the Bar meeting
as a great lawyer, mentor, teacher, colleague, and friend.
There is no doubt he was first and foremost a loving husband
to Nan and father to his children Jim, Janet, and Nancy. He
managed to make it home for dinner almost every evening,
and to take a month’s vacation with his family each summer.

Chief Justice Rehnquist was an accomplished historian
who wrote four books. He could quote poetry for any occa-
sion. Name just about any city in the world, he could likely
tell you its population and weather, and probably the nearest
body of water or mountain range. He enjoyed card and
board games, was a trivia and charades expert, and was the
only person I have ever witnessed lie down on his stomach
to line up a shot at croquet.

He was a patriot who loved and served his country. More
than anyone I have ever known, he trusted in himself. He
was direct, straightforward, utterly without pretense, and
completely unaffected in manner.

Ralph Waldo Emerson’s 1841 essay, “Self-Reliance,” con-
tains a line that the Chief liked: “Trust thyself: every heart
vibrates to that iron string.” A further passage in the essay
aptly describes the Chief’s approach to the law and to life.
Emerson’s words:

“What I must do is all that concerns me, not what the
people think. This rule, equally arduous in actual and
in intellectual life, may serve for the whole distinction
between greatness and meanness. It is the harder be-
cause you will always find those who think they know
what your duty is better than you know it. It is easy
in the world to live after the world’s opinion; it is easy
in solitude to live after our own; but the great man is he
who in the midst of the crowd keeps with perfect sweet-
ness the independence of solitude.”



XXXVI CHIEF JUSTICE REHNQUIST

We pay tribute today to a great man. He will be missed
by his colleagues, friends, family, and all those whose lives
he touched.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2005

TEXACO INC. ». DAGHER ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 04-805. Argued January 10, 2006—Decided February 28, 2006*

Petitioners, Texaco Inc. and Shell Oil Co., collaborated in a joint venture,
Equilon Enterprises, to refine and sell gasoline in the western United
States under the two companies’ original brand names. After Equilon
set a single price for both brands, respondents, Texaco and Shell Oil
service station owners, brought suit alleging that, by unifying gas prices
under the two brands, petitioners had violated the per se rule against
price fixing long recognized under §1 of the Sherman Act, see, e.g.,
Catalano, Inc. v. Target Sales, Inc., 446 U. S. 643, 647. Granting peti-
tioners summary judgment, the District Court determined that the rule
of reason, rather than a per se rule, governs respondents’ claim, and
that, by eschewing rule of reason analysis, respondents had failed to
raise a triable issue of fact. The Ninth Circuit reversed, characterizing
petitioners’ position as a request for an exception to the per se price-
fixing prohibition, and rejecting that request.

Held: Tt is not per se illegal under §1 of the Sherman Act for a lawful,
economically integrated joint venture to set the prices at which it
sells its products. Although §1 prohibits “[e]very contract [or] com-
bination . . . in restraint of trade,” 15 U.S.C. §1, this Court has
not taken a literal approach to that language, recognizing, instead, that

*Together with No. 04-814, Shell Oil Co. v. Dagher et al., also on certio-
rari to the same court.
1
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Congress intended to outlaw only unreasonable restraints, e. g., State
01l Co. v. Khan, 522 U. S. 3,10. Under rule of reason analysis, antitrust
plaintiffs must demonstrate that a particular contract or combination is
in fact unreasonable and anticompetitive. See, e. g., id., at 10-19. Per
se liability is reserved for “plainly anticompetitive” agreements. Na-
tional Soc. of Professional Engineers v. United States, 435 U. S. 679,
692. While “horizontal” price-fixing agreements between two or more
competitors are per se unlawful, see, e. g., Catalano, supra, at 647, this
litigation does not present such an agreement, because Texaco and Shell
01l did not compete with one another in the relevant market—i. e., gaso-
line sales to western service stations—but instead participated in that
market jointly through Equilon. When those who would otherwise be
competitors pool their capital and share the risks of loss and opportuni-
ties for profit, they are regarded as a single firm competing with other
sellers in the market. Arizona v. Maricopa County Medical Soc., 457
U.S. 332, 356. As such, Equilon’s pricing policy may be price fixing in
a literal sense, but it is not price fixing in the antitrust sense. The
court below erred in reaching the opposite conclusion under the ancil-
lary restraints doctrine, which governs the validity of restrictions im-
posed by a legitimate joint venture on nonventure activities. That doc-
trine has no application here, where the challenged business practice
involves the core activity of the joint venture itself—the pricing of the
very goods produced and sold by Equilon. Pp. 5-8.

369 F. 3d 1108, reversed.

THOMAS, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except ALITO, J., who took no part in the consideration or
decision of the cases.

Glen D. Nager argued the cause for petitioners in both
cases. With him on the briefs for petitioner in No. 04-805
were Craig E. Stewart, Joe Sims, and Louis K. Fisher. On
the briefs for petitioner in No. 04-814 were Ronald L. Olson,
Bradley S. Phillips, Stuart N. Senator, and Paul J. Watford.

Jeffrey P. Minear argued the cause for the United States
as amicus curiae urging reversal in both cases. With him
on the brief were Solicitor General Clement, Acting Assist-
ant Attorney General Barnett, Deputy Solicitor General
Hungar, Catherine G. O’Sullivan, and Adam D. Hirsh.
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Joseph M. Alioto argued the cause for respondents in both
cases. With him on the brief were Daniel RE. Shulman and
Gregory Merz.t

JUSTICE THOMAS delivered the opinion of the Court.

From 1998 until 2002, petitioners Texaco Inc. and Shell Oil
Co. collaborated in a joint venture, Equilon Enterprises, to
refine and sell gasoline in the western United States under
the original Texaco and Shell Oil brand names. Respond-
ents, a class of Texaco and Shell Oil service station owners,
allege that petitioners engaged in unlawful price fixing when
Equilon set a single price for both Texaco and Shell Oil brand
gasoline. We granted certiorari to determine whether it is
per se illegal under §1 of the Sherman Act, 15 U.S. C. §1,
for a lawful, economically integrated joint venture to set the
prices at which the joint venture sells its products. We con-
clude that it is not, and accordingly we reverse the contrary
judgment of the Court of Appeals.

I

Historically, Texaco and Shell Oil have competed with one
another in the national and international oil and gasoline

TBriefs of amici curiae urging reversal in both cases were filed for the
American Bankers Association et al. by W. Stephen Smith and Beth S.
Brinkmann, for the American Petroleum Institute by Robert A. Long, Jr.,
Harry M. Ng, and Douglas W. Morris; for the Chamber of Commerce of
the United States of America by Raymond A. Jacobsen, Jr., Stephen A.
Bokat, Robin S. Conrad, and Amar D. Sarwal; for Verizon Communica-
tions Inc. by Roy T. Englert, Jr., Donald J. Russell, John Thorne, and
Paul J. Larkin, Jr.; and for Visa U. S. A. Inc. et al. by M. Laurence Popof-
sky and Stephen V. Bomse.

Stephen F. Ross filed a brief for the American Antitrust Institute as
amicus curiae urging affirmance in both cases.

Briefs of amici curiae were filed in both cases for the Northwest Ohio
Physician Specialists Cooperative, LL.C, by Charles D. Weller and Freder-
ick Byers; and for the Retail Industry Leaders Association et al. by Lloyd
Constantine and Michelle A. Peters. Steve C. Vaughn filed a brief for the
Parker Hannifin Corp. as amicus curiae in No. 04-805.
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markets. Their business activities include refining crude oil
into gasoline, as well as marketing gasoline to downstream
purchasers, such as the service stations represented in re-
spondents’ class action.

In 1998, Texaco and Shell Oil formed a joint venture,
Equilon, to consolidate their operations in the western
United States, thereby ending competition between the two
companies in the domestic refining and marketing of gaso-
line. Under the joint venture agreement, Texaco and Shell
Oil agreed to pool their resources and share the risks of and
profits from Equilon’s activities. Equilon’s board of direc-
tors would comprise representatives of Texaco and Shell Oil,
and Equilon gasoline would be sold to downstream purchas-
ers under the original Texaco and Shell Oil brand names.
The formation of Equilon was approved by consent decree,
subject to certain divestments and other modifications, by
the Federal Trade Commission, see In re Shell Oil Co., 125
F. T. C. 769 (1998), as well as by the state attorneys gen-
eral of California, Hawaii, Oregon, and Washington. Nota-
bly, the decrees imposed no restrictions on the pricing of
Equilon gasoline.

After the joint venture began to operate, respondents
brought suit in District Court, alleging that, by unifying gas-
oline prices under the two brands, petitioners had violated
the per se rule against price fixing that this Court has long
recognized under §1 of the Sherman Act, ch. 647, 26 Stat.
209, as amended, 15 U. S. C. §1. See, ¢. g., Catalano, Inc. v.
Target Sales, Inc., 446 U.S. 643, 647 (1980) (per curiam,).
The District Court awarded summary judgment to Texaco
and Shell Oil. It determined that the rule of reason, rather
than a per se rule or the quick look doctrine, governs re-
spondents’ claim, and that, by eschewing rule of reason anal-
ysis, respondents had failed to raise a triable issue of fact.
The Ninth Circuit reversed, characterizing petitioners’ posi-
tion as a request for an “exception to the per se prohibition
on price-fixing,” and rejecting that request. Dagher v.
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Saudi Refining, Inc., 369 F. 3d 1108, 1116 (2004). We consol-
idated Texaco’s and Shell Oil’s separate petitions and granted
certiorari to determine the extent to which the per se rule
against price fixing applies to an important and increasingly
popular form of business organization, the joint venture.
545 U. S. 1138 (2005).

II

Section 1 of the Sherman Act prohibits “[e]very contract,
combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States.”
15 U.S.C. §1. This Court has not taken a literal approach
to this language, however. See, e. g., State Oil Co. v. Khan,
522 U. S. 3, 10 (1997) (“[T]his Court has long recognized that
Congress intended to outlaw only unreasonable restraints”
(emphasis added)). Instead, this Court presumptively ap-
plies rule of reason analysis, under which antitrust plaintiffs
must demonstrate that a particular contract or combination
is in fact unreasonable and anticompetitive before it will be
found unlawful. See, e. g., id., at 10-19. Per se liability is
reserved for only those agreements that are “so plainly anti-
competitive that no elaborate study of the industry is needed
to establish their illegality.” National Soc. of Professional
Engineers v. United States, 435 U. S. 679, 692 (1978). Ac-
cordingly, “we have expressed reluctance to adopt per se
rules . . . ‘where the economic impact of certain practices is
not immediately obvious.”” State Oil, supra, at 10 (quoting
FTC v. Indiana Federation of Dentists, 476 U. S. 447, 458-
459 (1986)).

Price-fixing agreements between two or more competitors,
otherwise known as horizontal price-fixing agreements, fall
into the category of arrangements that are per se unlawful.
See, e. g., Catalano, supra, at 647. These cases do not pre-
sent such an agreement, however, because Texaco and Shell
Oil did not compete with one another in the relevant mar-
ket—namely, the sale of gasoline to service stations in the
western United States—but instead participated in that
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market jointly through their investments in Equilon.! In
other words, the pricing policy challenged here amounts to
little more than price setting by a single entity—albeit
within the context of a joint venture—and not a pricing
agreement between competing entities with respect to
their competing products. Throughout Equilon’s existence,
Texaco and Shell Oil shared in the profits of Equilon’s activi-
ties in their role as investors, not competitors. When “per-
sons who would otherwise be competitors pool their capital
and share the risks of loss as well as the opportunities for
profit . . . such joint ventures [are] regarded as a single firm
competing with other sellers in the market.” Arizona v.
Maricopa County Medical Soc., 457 U. S. 332, 356 (1982).
As such, though Equilon’s pricing policy may be price fixing
in a literal sense, it is not price fixing in the antitrust sense.
See Broadcast Music, Inc. v. Columbia Broadcasting Sys-
tem, Inc., 441 U. S. 1, 9 (1979) (“When two partners set the
price of their goods or services they are literally ‘price fix-
ing,” but they are not per se in violation of the Sherman
Act”).

This conclusion is confirmed by respondents’ apparent con-
cession that there would be no per se liability had Equilon
simply chosen to sell its gasoline under a single brand. See
Tr. of Oral Arg. 34. We see no reason to treat Equilon dif-
ferently just because it chose to sell gasoline under two dis-

1'We presume for purposes of these cases that Equilon is a lawful joint
venture. Its formation has been approved by federal and state regula-
tors, and there is no contention here that it is a sham. As the court below
noted: “There is a voluminous record documenting the economic justifica-
tions for creating the joint ventures. [TThe defendants concluded that
numerous synergies and cost efficiencies would result” by creating Equilon
as well as a parallel venture, Motiva Enterprises, in the eastern United
States, and “that nationwide there would be up to $3800 million in cost
savings annually.” 369 F. 3d 1108, 1111 (CA9 2004). Had respondents
challenged Equilon itself, they would have been required to show that its
creation was anticompetitive under the rule of reason. See Copperweld
Corp. v. Independence Tube Corp., 467 U. S. 752, 768 (1984).
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tinct brands at a single price. As a single entity, a joint
venture, like any other firm, must have the discretion to de-
termine the prices of the products that it sells, including the
discretion to sell a product under two different brands at a
single, unified price. If Equilon’s price unification policy is
anticompetitive, then respondents should have challenged it
pursuant to the rule of reason.? But it would be inconsistent
with this Court’s antitrust precedents to condemn the inter-
nal pricing decisions of a legitimate joint venture as per se
unlawful.?

The court below reached the opposite conclusion by invok-
ing the ancillary restraints doctrine. 369 F. 3d, at 1118-
1124. That doctrine governs the validity of restrictions
imposed by a legitimate business collaboration, such as a
business association or joint venture, on nonventure activi-
ties. See, e. g., National Collegiate Athletic Assn. v. Board
of Regents of Univ. of Okla., 468 U. S. 85, 113-115 (1984);
Citizen Publishing Co. v. United States, 394 U. S. 131, 135—
136 (1969). Under the doctrine, courts must determine
whether the nonventure restriction is a naked restraint on
trade, and thus invalid, or one that is ancillary to the legiti-
mate and competitive purposes of the business association,
and thus valid. We agree with petitioners that the ancillary
restraints doctrine has no application here, where the busi-
ness practice being challenged involves the core activity of
the joint venture itself—namely, the pricing of the very

2Respondents have not put forth a rule of reason claim. 369 F. 3d, at
1113. Accordingly, we need not address petitioners’ alternative argument
that §1 of the Sherman Act is inapplicable to joint ventures.

3Respondents alternatively contend that petitioners should be held lia-
ble under the quick look doctrine. To be sure, we have applied the quick
look doctrine to business activities that are so plainly anticompetitive that
courts need undertake only a cursory examination before imposing anti-
trust liability. See California Dental Assn. v. FTC, 526 U. S. 756, 770
(1999). But for the same reasons that per se liability is unwarranted here,
we conclude that petitioners cannot be held liable under the quick look
doctrine.
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goods produced and sold by Equilon. And even if we were
to invoke the doctrine in these cases, Equilon’s pricing policy
is clearly ancillary to the sale of its own products. Judge
Fernandez, dissenting from the ruling of the court below, put
it well:

“In this case, nothing more radical is afoot than the
fact that an entity, which now owns all of the production,
transportation, research, storage, sales and distribution
facilities for engaging in the gasoline business, also
prices its own products. It decided to price them the
same, as any other entity could. What could be more
integral to the running of a business than setting a price
for its goods and services?” 369 F. 3d, at 1127.

See also Broadcast Music, supra, at 23 (“Joint ventures and
other cooperative arrangements are . . . not usually unlawful,
at least not as price-fixing schemes, where the agreement on
price is necessary to market the product at all”).

* * *

Because the pricing decisions of a legitimate joint venture
do not fall within the narrow category of activity that is per
se unlawful under §1 of the Sherman Act, respondents’ anti-
trust claim cannot prevail. Accordingly, the judgment of the
Court of Appeals is reversed.

It is so ordered.

JUSTICE ALITO took no part in the consideration or deci-
sion of these cases.
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SCHEIDLER ET AL. v. NATIONAL ORGANIZATION
FOR WOMEN, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 04-1244. Argued November 30, 2005—Decided February 28, 2006*

Respondents, a national nonprofit organization that supports the legal
availability of abortions and two health care clinics that perform abor-
tions, filed a class action alleging that petitioners, individuals and orga-
nizations that oppose legal abortion, engaged in a nationwide conspiracy
to shut down abortion clinics through violence and other unlawful acts.
Arguing that petitioners’ activities amounted in context to extortionate
acts that created a pattern of racketeering activity, respondents based
their claims on, inter alia, the Hobbs Act, which makes it a federal
crime to “obstruclt], delaly], or affec[t] commerce . . . by robbery or
extortion . . . or commit[ting] or threaten[ing] physical violence to any
person or property in furtherance of a plan or purpose to do anything
in violation of this section,” 18 U. S. C. §1951(a), and on the Racketeer
Influenced and Corrupt Organizations Act (RICO), which defines a pro-
scribed “pattern of racketeering activity,” §1962(a), in terms of certain
predicate acts that include extortion, see §1961(1). After trial, the jury
concluded that petitioners violated RICO’s civil provisions, the Hobbs
Act, and other extortion-related laws. In Scheidler v. National Orga-
nization for Women, Inc., 537 U. S. 393 (NOW II), this Court reversed
the Seventh Circuit’s affirmance of the jury’s award of damages and the
District Court’s issuance of a permanent nationwide injunction. The
Court noted that the Hobbs Act defines “extortion” as necessarily in-
cluding the improper “°‘obtaining of property from another,”” id., at 400
(quoting §1951(b)(2)); observed that the claimed “property” here con-
sisted of a woman’s right to seek clinic services and the rights of clinic
staff to perform their jobs and of clinics to provide care free from wrong-
ful threats, violence, coercion, and fear, id., at 400-401; decided that
characterizing petitioners’ actions as an “obtaining of property from”
respondents went well beyond permissible boundaries, id., at 402; and
held, therefore, that petitioners did not commit extortion as defined by
the Hobbs Act, id., at 397. The Court concluded that, because all of the
predicate acts supporting the jury’s finding of a RICO violation had to

*Together with No. 04-1352, Operation Rescue v. National Organiza-
tion for Women, Inc., et al., also on certiorari to the same court.
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be reversed, the judgment that petitioners violated RICO must also be
reversed, id., at 411. On remand, the Court of Appeals decided that,
because this Court had not considered respondents’ alternative theory
that the jury’s RICO verdict rested not only on extortion-related con-
duct, but also on four instances (or threats) of physical violence unre-
lated to extortion, the cases must be remanded to the District Court to
determine whether these four acts alone might constitute Hobbs Act
violations (sufficient, as predicate acts under RICO, to support the
injunction).

Held: Physical violence unrelated to robbery or extortion falls outside the
Hobbs Act’s scope. Congress did not intend to create a freestanding
physical violence offense. It did intend to forbid acts or threats of
physical violence in furtherance of a plan or purpose to engage in what
the Act refers to as robbery or extortion (and related attempts or con-
spiracies). Pp. 16-23.

(a) The more restrictive reading of the statutory text—the one tying
the prohibited violence to robbery or extortion—is correct. For one
thing, it is the more natural reading. The text preceding the physical
violence clause does not forbid obstructing, delaying, or affecting com-
merce; rather, it forbids obstructing, delaying, or affecting commerce
“by robbery or extortion.” §1951(a) (emphasis added). This means
that behavior that obstructs, delays, or affects commerce is a “violation”
of the statute only if it also involves robbery or extortion (or related
attempts or conspiracies). Consequently, the reference in the physical
violence clause to actions or threats of violence “in furtherance of a plan
or purpose to do anything in violation of this section” seems to mean
acts or threats of violence in furtherance of a plan or purpose to engage
i robbery or extortion, for that is the only kind of behavior that the
section otherwise makes a violation. This restrictive reading is further
supported by the fact that Congress often intends such statutory terms
as “affect commerce” or “in commerce” to be read as terms of art con-
necting the congressional exercise of legislative authority with the
constitutional provision (here, the Commerce Clause) granting that au-
thority. See, e. g., Allied-Bruce Terminix Cos. v. Dobson, 513 U. S. 265,
273. Such jurisdictional language may limit, but it will not primarily
define, the behavior that the statute calls a “violation” of federal law.
Cf. Jones v. United States, 529 U. S. 848, 854. Moreover, the statute’s
history supports the more restrictive reading: Both of the Hobbs Act’s
predecessor statutes made clear that the physical violence they prohib-
ited was not violence in furtherance of a plan to injure commerce, but
violence in furtherance of a plan to injure commerce through coercion
or extortion (1934 Act) or through extortion or robbery (1946 Act). The
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Hobbs Act’s legislative history contains nothing to the contrary. That
the present statutory language is less clear than the 1946 version does
not reflect a congressional effort to redefine the crime. To the contrary,
Congress revised the Act’s language in 1948 as part of its general revi-
sion of the Criminal Code, which “was not intended to create new crimes
but to recodify those then in existence.” Morissette v. United States,
342 U.S. 246, 269, n. 28. The Court will not presume the revision
worked a change in the underlying substantive law absent a clearly
expressed intent to do so. Keene Corp. v. United States, 508 U. S. 200,
209. Here there is no evidence of any such intent. Finally, respond-
ents’ interpretation broadens the Hobbs Act’s scope well beyond what
case law has assumed. It would federalize much ordinary criminal
behavior, ranging from simple assault to murder, that typically is the
subject of state, not federal, prosecution. Congress did not intend the
Hobbs Act to have so broad a reach. See, e. 9., NOW I, supra, at 405.
Other Courts of Appeals have rejected respondents’ construction of the
Act. And in 1994, Congress enacted the Freedom of Access to Clinic
Entrances Act, 18 U. S. C. §248(a)(3), which was aimed specifically at
the type of activity at issue in this litigation, thereby suggesting that
Congress did not believe that the Hobbs Act already addressed that
activity. Pp. 16-21.

(b) Respondents’ reliance on the canon of statutory construction fa-
voring interpretations that give a function to each word in a statute,
thereby avoiding linguistic superfluity, is misplaced. They claim that,
because the definitions of robbery or extortion (or related attempts or
conspiracies) already encompass robbery or extortion that take place
through acts of violence (or related threats), see §§1951(b)(1) and (2),
there would be no reason for §1951(a) to contain its physical violence
clause unless Congress intended to create a freestanding offense. Peti-
tioners, however, have found a small amount of additional work for the
clause to do. The Scheidler petitioners point to a hypothetical mobster
who threatens violence and demands payment from a business. Those
threats constitute attempted extortion; but the subsequent acts of vio-
lence against a noncomplying business by the mobster’s subordinates
might not constitute attempted extortion or be punishable as a conspir-
acy to commit extortion if the subordinates were not privy to the mob-
ster’s plan, absent the specific prohibition of physical violence in further-
ance of a plan to commit extortion. The Government adds that the
clause permits prosecutors to bring multiple charges for the same con-
duct; e. g., a robber who injured bystanders could be charged with the
separate Hobbs Act crimes of robbery and of using violence in further-
ance of the robbery. While this additional work is concededly small,
Congress’ intent is clear. Interpretive canons are designed to help
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courts determine what Congress intended, not to lead them to interpret
the law contrary to that intent. Pp. 21-23.

91 Fed. Appx. 510, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except ALITO, J., who took no part in the consideration or
decision of the cases.

Alan Untereiner argued the cause for petitioners in both
cases. With him on the briefs in No. 04-1244 were Roy T.
Englert, Jr., Kathryn S. Zecca, Noah Messing, Thomas Brej-
cha, Deborah Fischer, and D. Colette Wilson. On the briefs
in No. 04-1352 were Jay Alan Sekulow, Walter M. Weber,
Paul J. Larkin, Jr., Stuart J. Roth, Vincent P. McCarthy,
Ann-Louise Lohr, Thomas P. Monaghan, John P. Tuskey,
Lawra B. Hernandez, Shannon D. Woodruff, Larry L. Crain,
and Robert W. Ash.

Lisa S. Blatt argued the cause for the United States as
amicus curiae urging reversal. With her on the brief were
Acting Solicitor General Kneedler, Acting Assistant Attor-
ney General Richter, Deputy Solicitor General Dreeben,
Kathleen A. Felton, and Frank Marine.

Erwin Chemerinsky argued the cause for the National Or-
ganization for Women, Inc., et al., respondents in both cases.
With him on the brief were Paul Hoffman, Laurie Leven-
son, Catherine Fisk, Fay Clayton, Lowell E. Sachnoff, Jack
L. Block, and Frank Susman.t

TBriefs of amici curiae urging reversal in both cases were filed for the
State of Alabama et al. by Troy King, Attorney General of Alabama, and
Kevin C. Newsom, Solicitor General, and by the Attorneys General for
their respective States as follows: John W. Suthers of Colorado, M. Jane
Brady of Delaware, Phill Kline of Kansas, Michael A. Cox of Michigan,
Jim Petro of Ohio, Lawrence E. Long of South Dakota, Greg Abbott of
Texas, and Mark L. Shurtleff of Utah; for the American Federation of
Labor and Congress of Industrial Organizations by Jonathan P. Hiatt,
James B. Coppess, and Laurence Gold; for Americans United for Life by
Clarke D. Forsythe, Denise M. Burke, and G. Robert Blakey, for Con-
cerned Women for America by Theresa Schrempp and Mark L. Lorbiecki,
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JUSTICE BREYER delivered the opinion of the Court.

A section of Title 18 of the United States Code (called the
Hobbs Act) says that an individual commits a federal crime
if he or she “obstructs, delays, or affects commerce” by
(1) “robbery,” (2) “extortion,” or (3) “commit[ting] or threat-
en[ing] physical violence to any person or property in
Sfurtherance of a plan or purpose to do anything in violation
of this section.” §1951(a) (emphasis added). The dispute
in these cases concerns the meaning of the underscored
words, in particular the words, “in furtherance of a plan or
purpose to do anything in violation of this section.” Does
this phrase refer to (violence committed pursuant to) those
plans or purposes that affect interstate commerce through
robbery or extortion? Or does it refer to (violence com-
mitted pursuant to) those plans or purposes that affect
interstate commerce, plain and simple? If the former, the
statute governs only a limited subset of violent behavior,
namely, behavior connected with robbery and extortion. If
the latter, the statute governs a far broader range of human
activity, namely, all violent actions (against persons or prop-
erty) that affect interstate commerce. In our view, the

for Consistent Life et al. by Edward McGlynn Gaffney, Jr., Joseph Ma-
thias Cosgrove, and Jeffrey S. Kerr; and for the Life Legal Defense Foun-
dation by Catherine W. Short and Andrew W. Zepeda.
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Pro-Choice America et al. by Maria T. Vullo; for the Religious Coalition
for Reproductive Choice et al. by Deanne M. Ottaviano and David J. Pfef-
fer; and for Abner J. Mikva et al. by Molly S. Boast.

Briefs of amici curiae in both cases were filed for the Lawyers’ Commit-
tee for Civil Rights Under Law et al. by Joseph R. Bankoff, Michael L.
Foreman, Sarah C. Crawford, and Dennis Courtland Hayes; for the Legal
Defense for Unborn Children by Alan Edward Ernest; for Emily Lyons
by Pawmela L. Sumners; and for 47 Members of the United States Con-
gress by Jon B. Eisenberg.

M. Reed Hopper filed a brief for the Pacific Legal Foundation as amicus
curiae in No. 04-1244.
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former, more restrictive reading of the Act is the correct
interpretation.
I

Petitioners are individuals (and organizations) who engage
in pro-life, anti-abortion protest activities. Respondents are
health care clinies that perform abortions and a pro-choice
national nonprofit organization that supports the legal avail-
ability of abortions. In 1986, (pro-choice) respondents, be-
lieving that (pro-life) petitioners had tried to disrupt activi-
ties at health care clinics that perform abortions through
violence and various other unlawful activities, brought this
legal action, which sought damages and an injunction forbid-
ding (pro-life) petitioners from engaging in such activities
anywhere in the Nation.

Respondents based their legal claims upon the Hobbs Act,
certain other laws that forbid extortion, and a federal anti-
racketeering statute, the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U. S. C. §1962. Respondents
argued that petitioners’ clinic-related protest activities
amounted in context to extortion. They added that these
extortionate acts created a “pattern of racketeering activ-
ity”—a pattern that RICO defines in terms of certain predi-
cate acts that include acts of extortion. See §1961(1) (2000
ed., Supp. III). And they sought a permanent injunction,
which they believed RICO authorized. See §1964 (2000
ed.).

Initially, the District Court dismissed their complaint. It
concluded that RICO requires proof that the alleged criminal
acts were motivated by an economic purpose—a purpose
that is lacking here. National Organization for Women,
Inc. v. Scheidler, 765 F. Supp. 937 (ND I1l. 1991). The Court
of Appeals for the Seventh Circuit affirmed. National Or-
ganization for Women, Inc. v. Scheidler, 968 F. 2d 612 (1992).
But this Court held that the statute “requires no such eco-
nomic motive,” and therefore reversed the Court of Appeals
and remanded the case for further proceedings. National
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Organization for Women, Inc. v. Scheidler, 510 U. S. 249,
252 (1994).

After trial, the jury found that petitioners had engaged
in a host of extortionate, or extortion-related, acts. It
awarded treble damages to two of the respondents (a matter
not at issue here), and the District Court entered a nation-
wide injunction. See §§1964(a), (c). The Court of Appeals
affirmed. 267 F. 3d 687 (2001).

This Court again reversed. Scheidler v. National Orga-
nization for Women, Inc., 537 U. S. 393 (2003) (NOW II).
We noted that the Hobbs Act defines “extortion” as necessar-
ily including the improper “‘obtaining of property from an-
other.”” Id., at 400 (quoting §1951(b)(2)). We pointed out
that the claimed “property” consisted of “a woman’s right to
seek medical services from a clinic, the right of the doctors,
nurses or other clinic staff to perform their jobs, and the
right of the clinics to provide medical services free from
wrongful threats, violence, coercion and fear.” Id., at 400-
401 (internal quotation marks omitted). We decided that
“Iwlhatever the outer boundaries may be, the effort to char-
acterize petitioners’ actions here as an ‘obtaining of property
from’ respondents is well beyond them.” Id., at 402. Ac-
cordingly, we held that “because they did not ‘obtain’ prop-
erty from respondents,” petitioners “did not commit extor-
tion” as defined by the Hobbs Act. Id., at 397. We found
that the state extortion law violations, and other extortion-
related violations, were flawed for the same reason and must
also be set aside. Id., at 410.

Our opinion concluded:

“Because all of the predicate acts supporting the jury’s
finding of a RICO violation must be reversed, the judg-
ment that petitioners violated RICO must also be re-
versed. Without an underlying RICO violation, the in-
junction issued by the District Court must necessarily
be vacated.” Id., at 411.
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On remand, the Court of Appeals did not order the District
Court to terminate the cases or to vacate its injunction. In-
stead, the Court of Appeals considered respondents’ argu-
ment that the jury’s RICO verdict rested not only upon many
instances of extortion-related conduct, but also upon four in-
stances (or threats) of physical violence unrelated to extor-
tion. 91 Fed. Appx. 510, 512 (2004). The Court of Appeals
decided that the parties had not presented this theory to this
Court and, as a result, we had no occasion to consider
whether these four acts alone might constitute Hobbs Act
violations (sufficient, as predicate acts under RICO, to sup-
port the nationwide injunction). See id., at 513. The Court
of Appeals remanded the cases to the District Court to make
that determination. Ibid.

Petitioners sought certiorari to review this ruling. We
granted the writ to consider the following three questions:

(1) Whether the Court of Appeals improperly disre-
garded this Court’s mandate in NOW II by holding that
the injunction issued by the District Court might not
need to be vacated,;

(2) Whether the Hobbs Act forbids violent conduct
unrelated to extortion or robbery; and

(3) Whether RICO authorizes a private party to ob-
tain an injunction.

We now answer the second question. We hold that physical
violence unrelated to robbery or extortion falls outside the
scope of the Hobbs Act. And since our answer to the second
question requires an entry of judgment in petitioners’ favor,
we shall not answer the first or third questions.

II

We first set forth the Hobbs Act’s text. The relevant stat-
utory section imposes criminal liability on

“[wlhoever in any way or degree obstructs, delays, or
affects commerce or the movement of any article or com-
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modity in commerce, by robbery or extortion or at-
tempts or conspires so to do, or commits or threatens
physical violence to any person or property in further-
ance of a plan or purpose to do anything in violation
of this section . . ..” 18 U.S.C. §1951(a) (emphasis
added).

The question, as we have said, concerns the meaning of
the phrase that modifies the term “physical violence,”
namely, the words “in furtherance of a plan or purpose to do
anything in violation of this section.” Do those words refer
to violence (1) that furthers a plan or purpose to “affec[t]
commerce . . . by robbery or extortion,” or to violence
(2) that furthers a plan or purpose simply to “affec[t] com-
merce”? We believe the former, more restrictive, reading
of the text—the reading that ties the violence to robbery or
extortion—is correct.

For one thing, the language of the statute makes the more
restrictive reading the more natural one. The text that pre-
cedes the physical violence clause does not forbid obstruct-
g, delaying, or affecting commerce (or the movement of
any article or commodity in commerce); rather, it forbids ob-
structing, delaying, or affecting commerce “by robbery or
extortion.” Ibid. (emphasis added). This language means
that behavior that obstructs, delays, or affects commerce is
a “violation” of the statute only if that behavior also involves
robbery or extortion (or related attempts or conspiracies).
Consequently, the reference in the physical violence clause
to actions or threats of violence “in furtherance of a plan or
purpose to do anything in violation of this section” (empha-
sis added) would seem to mean acts or threats of violence
in furtherance of a plan or purpose to engage in robbery
or extortion, for that is the only kind of behavior that the
section otherwise makes a violation.

This restrictive reading is further supported by the fact
that Congress often intends such statutory terms as “affect
commerce” or “in commerce” to be read as terms of art con-
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necting the congressional exercise of legislative authority
with the constitutional provision (here, the Commerce
Clause) that grants Congress that authority. See Allied-
Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 273 (1995);
Russell v. United States, 471 U. S. 858, 859 (1985). Such ju-
risdictional language may limit, but it will not primarily de-
fine, the behavior that the statute calls a “violation” of fed-
eral law. Cf. Jones v. United States, 529 U. S. 848, 854 (2000)
(holding that by using the term “affecting . .. commerce,”
“‘Congress did not define the crime described in [18 U. S. C.]
§844(i) as the explosion of a building whose damage or de-
struction might affect interstate commerce,”” and noting
that the Court must look to other “qualifying language” in
the provision to define the offense).

For another thing, the statute’s history supports the more
restrictive reading. Congress enacted the Hobbs Act’s
predecessor in 1934. See Anti-Racketeering Act, ch. 569, 48
Stat. 979 (reproduced in Appendix A, infra). That prede-
cessor Act prohibited coercion and extortion appropriately
connected with interstate commerce, and placed these prohi-
bitions in §§2(a) and 2(b), respectively. 48 Stat. 980. The
Act went on in §2(c) to impose criminal liability on anyone
who, in connection with interstate commerce, “[c]Jommits or
threatens to commit an act of physical violence or physical
injury to a person or property in furtherance of a plan or
purpose to violate sections (a) or (b).” Ibid.; see also NOW
11, 537 U.S., at 407. The 1934 Act explicitly linked §2(c),
the physical violence subsection, with §§2(a) and 2(b). It
thereby made crystal clear that the physical violence that it
prohibited was not violence in furtherance of a plan to injure
commerce, but violence in furtherance of a plan to injure
commerce through coercion or extortion.

In 1946, Congress enacted a superseding law, namely, the
Hobbs Act. Ch. 537, 60 Stat. 420 (reproduced in Appendix
B, infra). The new law changed the old law in two signifi-
cant respects: It added robbery while omitting coercion.
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NOW 11, supra, at 407; see United States v. Culbert, 435
U.S. 371, 377 (1978) (“The bill that eventually became the
Hobbs Act . . . substituted specific prohibitions against rob-
bery and extortion for the Anti-Racketeering Act’s lan-
guage”). The new Act, like the old Act, was absolutely ex-
plicit in respect to the point here at issue, the necessary link
between physical violence and other crimes (now extortion
and robbery).
The 1946 Hobbs Act reads as follows:

“SEC. 2. Whoever in any way or degree obstructs, de-
lays, or affects commerce, or the movement of any arti-
cle or commodity in commerce, by robbery or extortion,
shall be guilty of a felony.

“SEC. 3. Whoever conspires with another or with
others, or acts in concert with another or with others
to do anything in violation of section 2 shall be guilty
of a felony.

“SEC. 4. Whoever attempts or participates in an at-
tempt to do anything in violation of section 2 shall be
guilty of a felony.

“SEC. 5. Whoever commits or threatens physical vio-
lence to any person or property in furtherance of a plan
or purpose to do anything in violation of section 2 shall
be guilty of a felony.” 60 Stat. 420 (emphasis added).

As §2 makes clear, the statute prohibits robbery and extor-
tion. As §b5’s reference to §2 makes clear, the statute pro-
hibits violence only when that violence furthers a plan or
purpose to affect commerce by robbery or extortion. Each
of the statute’s other sections reflects the same approach;
each explicitly refers back to §2’s prohibition against rob-
bery and extortion.

The Act’s legislative history contains nothing to the con-
trary. Indeed, the Committee Reports and floor debates
emphasized that “the purpose of the bill was ‘to prevent any-
one from obstructing, delaying, or affecting commerce, or the
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movement of any article or commodity in commerce by rob-
bery or extortion as defined in the bill.”” Culbert, supra,
at 377 (quoting H. R. Rep. No. 238, 79th Cong., 1st Sess., 9
(1945); emphasis added in Culbert); see Culbert, supra, at
376-378 (discussing legislative history). They nowhere sug-
gested that Congress intended to make physical violence a
freestanding crime.

The present Hobbs Act language is less clear than the 1946
version. But the linguistic changes do not reflect a congres-
sional effort to redefine the crime. To the contrary, Con-
gress revised the Hobbs Act’s language in 1948 as part of its
general revision of the Criminal Code. That “1948 Revision
was not intended to create new crimes but to recodify those
then in existence.” Morissette v. United States, 342 U. S.
246, 269, n. 28 (1952). This Court has written that it will
“not presume that the revision worked a change in the un-
derlying substantive law ‘unless an intent to make such [a]
changle] is clearly expressed.”” Keene Corp. v. United
States, 508 U. S. 200, 209 (1993) (quoting Fourco Glass Co. v.
Tramsmirra Products Corp., 353 U. S. 222, 227 (1957); alter-
ation made in Keene). And here there is no evidence of any
such intent. Rather, the Reviser’s Notes indicate that the
linguistic changes to the Hobbs Act simply amount to
“changes in phraseology and arrangement necessary to effect
consolidation.” H. R. Rep. No. 304, 80th Cong., 1st Sess.,
A131 (1947).

Finally, respondents’ Hobbs Act interpretation broadens
the Act’s scope well beyond what case law has assumed. It
would federalize much ordinary criminal behavior, ranging
from simple assault to murder, behavior that typically is the
subject of state, not federal, prosecution. Decisions of this
Court have assumed that Congress did not intend the Hobbs
Act to have so broad a reach. See NOW II, 537 U.S., at
405 (noting that the Hobbs Act embodied extortion, which
required the obtaining of property, not coercion); id., at 411
(GINSBURG, J., concurring) (coercion, which is not covered
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by the Hobbs Act, “more accurately describes the nature of
petitioners’ [non-property-related] actions” (internal quota-
tion marks omitted)); United States v. Enmons, 410 U. S. 396,
410 (1973) (Hobbs Act does not reach violent activity by
union members seeking higher wages because such violence
is not extortion and Congress did not intend to “cover all
overtly coercive conduct in the course of” a labor dispute).

Not surprisingly, other Courts of Appeals that have con-
sidered the question have rejected respondents’ construction
of the Act. See United States v. Yankowski, 184 F. 3d 1071
(CA9 1999); United States v. Franks, 511 F. 2d 25 (CA6 1975).
And in 1994, Congress enacted a specific statute aimed di-
rectly at the type of abortion clinic violence and other activ-
ity at issue in this litigation, thereby suggesting it did not
believe that the Hobbs Act already addressed that activity.
See Freedom of Access to Clinic Entrances Act, 18 U. S. C.
§248(a)(3) (imposing criminal liability on anyone who “inten-
tionally damages or destroys the property of a facility, or
attempts to do so, because such facility provides reproduc-
tive health services”).

I11

Respondents’ contrary claim rests primarily upon a canon
of statutory construction that favors interpretations that
give a function to each word in a statute, thereby avoiding
linguistic superfluity. See United States v. Menasche, 348
U. S. 528, 538-539 (1955) (“It is our duty ‘to give effect, if
possible, to every clause and word of a statute’” (quoting
Montclair v. Ramsdell, 107 U. S. 147, 152 (1883))). They
claim that, because the definitions of robbery or extortion (or
related attempts or conspiracies) already encompass robbery
or extortion that takes place through acts of violence (or re-
lated threats), “[t]here would be no reason for the statute to
include the clause prohibiting violence and threats of vio-
lence” unless Congress intended to create a freestanding of-
fense. Brief for Respondents 25; see 18 U. S. C. §1951(b)(1)
(defining “robbery” as the “unlawful taking or obtaining of
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personal property . . . by means of actual or threatened
force, or violence” (emphasis added)); §1951(b)(2) (defining
“extortion” as “the obtaining of property from another . . .
by wrongful use of actual or threatened force, violence, or
fear” (emphasis added)).

Petitioners, however, have found a small amount of addi-
tional work for the words to do. Brief for Petitioners in
No. 04-1244, pp. 33-36; see also Brief for United States as
Amicus Curiae 11-12. The Scheidler petitioners point to a
hypothetical mobster who threatens violence and demands
payment from a business. Those threats constitute at-
tempted extortion; but the subsequent acts of violence
against a noncomplying business by the subordinates of that
mobster may not constitute attempted extortion and may not
be punishable as a conspiracy to commit extortion if the sub-
ordinates were not privy to the mobster’s plan. A specific
prohibition of physical violence in furtherance of a plan to
commit extortion would bring the subordinates’ behavior
within the statute’s coverage. The United States adds that
the physical violence clause permits prosecutors to bring
multiple charges for the same conduct. For instance, the
clause would apply to a defendant who injured bystanders
during a robbery, permitting the Government to charge that
defendant with the Hobbs Act crime of robbery and the sepa-
rate Hobbs Act crime of using violence in furtherance of the
robbery. Tr. of Oral Arg. 22.

We concede that this additional work is small. But the
need for language to cover such instances, or perhaps simply
a desire to emphasize the problem of violence, led Congress
in the original 1946 version of the Hobbs Act to make clear
that the statute prohibited, not all physical violence, but only
physical violence in furtherance of a plan or purpose to en-
gage in robbery or extortion. See supra, at 19. And it
is similarly clear that Congress intended to carry this view
forward into the 1948 recodification. See supra, at 20-21.
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The canons of interpretation cannot lead us to a contrary
conclusion. Those canons are tools designed to help courts
better determine what Congress intended, not to lead courts
to interpret the law contrary to that intent. Chickasaw Na-
tion v. United States, 534 U. S. 84, 94 (2001) (noting that “can-
ons are not mandatory rules” but guides “designed to help
judges determine the Legislature’s intent,” and that “other
circumstances evidencing congressional intent can overcome
their force”).
Iv

We conclude that Congress did not intend to create a free-
standing physical violence offense in the Hobbs Act. It did
intend to forbid acts or threats of physical violence in fur-
therance of a plan or purpose to engage in what the statute
refers to as robbery or extortion (and related attempts or
conspiracies). The judgment of the Court of Appeals is re-
versed, and the cases are remanded for entry of judgment
for petitioners.

It is so ordered.

JUSTICE ALITO took no part in the consideration or deci-
sion of these cases.

APPENDIXES TO OPINION OF THE COURT

A

The Anti-Racketeering Act of 1934, ch. 569, 48 Stat. 979,
provided:

“AN ACT

“To protect trade and commerce against interference by
violence, threats, coercion, or intimidation.

“Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That the term ‘trade or commerce’, as used
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herein, is defined to mean trade or commerce between
any States, with foreign nations, in the District of Co-
lumbia, in any Territory of the United States, between
any such Territory or the District of Columbia and any
State or other Territory, and all other trade or com-
merce over which the United States has constitutional
jurisdiction.

“SEC. 2. Any person who, in connection with or in re-
lation to any act in any way or in any degree affecting
trade or commerce or any article or commodity moving
or about to move in trade or commerce—

“(a) Obtains or attempts to obtain, by the use of or
attempt to use or threat to use force, violence, or coer-
cion, the payment of money or other valuable considera-
tions, or the purchase or rental of property or protective
services, not including, however, the payment of wages
of a bona-fide employer to a bona-fide employee; or

“(b) Obtains the property of another, with his consent,
induced by wrongful use of force or fear, or under color
of official right; or

“(c) Commits or threatens to commit an act of physical
violence or physical injury to a person or property in
furtherance of a plan or purpose to violate sections (a) or
(b); or

“(d) Conspires or acts concertedly with any other per-
son or persons to commit any of the foregoing acts; shall,
upon conviction thereof, be guilty of a felony and shall
be punished by imprisonment from one to ten years or
by a fine of $10,000, or both.

“SEC. 3. (a) As used in this Act the term ‘wrongful’
means in violation of the criminal laws of the United
States or of any State or Territory.

“(b) The terms ‘property’, ‘money’, or ‘valuable consid-
erations’ used herein shall not be deemed to include
wages paid by a bona-fide employer to a bona-fide em-
ployee.” (Emphasis in original.)
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B

Title I of the Hobbs Anti-Racketeering Act of 1946, ch. 537,
60 Stat. 420, provided:

“SEC. 1. As used in this title—

“(a) The term ‘commerce’ means (1) commerce be-
tween any point in a State, Territory, or the District of
Columbia and any point outside thereof, or between
points within the same State, Territory, or the District
of Columbia but through any place outside thereof, and
(2) commerce within the District of Columbia or any
Territory, and (3) all other commerce over which the
United States has jurisdiction; and the term ‘Territory’
means any Territory or possession of the United States.

“(b) The term ‘robbery’ means the unlawful taking or
obtaining of personal property, from the person or in the
presence of another, against his will, by means of actual
or threatened force, or violence, or fear of injury, imme-
diate or future, to his person or property, or property in
his custody or possession, or the person or property of
a relative or member of his family or anyone in his com-
pany at the time of the taking or obtaining.

“(c) The term ‘extortion’ means the obtaining of prop-
erty from another, with his consent, induced by wrong-
ful use of actual or threatened force, violence, or fear, or
under color of official right.

“SEC. 2. Whoever in any way or degree obstructs, de-
lays, or affects commerce, or the movement of any arti-
cle or commodity in commerce, by robbery or extortion,
shall be guilty of a felony.

“SEC. 3. Whoever conspires with another or with oth-
ers, or acts in concert with another or with others to
do anything in violation of section 2 shall be guilty of
a felony.

“SEC. 4. Whoever attempts or participates in an at-
tempt to do anything in violation of section 2 shall be
guilty of a felony.
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“SEC. 5. Whoever commits or threatens physical vio-
lence to any person or property in furtherance of a plan
or purpose to do anything in violation of section 2 shall
be guilty of a felony.

“SEC. 6. Whoever violates any section of this title
shall, upon conviction thereof, be punished by imprison-
ment for not more than twenty years or by a fine of not
more than $10,000, or both.”

C

The Hobbs Act, 18 U.S.C. §1951, as amended in 1948,

provides:

“(a) Whoever in any way or degree obstructs, delays,
or affects commerce or the movement of any article or
commodity in commerce, by robbery or extortion or at-
tempts or conspires so to do, or commits or threatens
physical violence to any person or property in further-
ance of a plan or purpose to do anything in violation of
this section shall be fined under this title or imprisoned
not more than twenty years, or both.

“(b) As used in this section—

“(1) The term ‘robbery’ means the unlawful taking
or obtaining of personal property from the person or in
the presence of another, against his will, by means of
actual or threatened force, or violence, or fear of injury,
immediate or future, to his person or property, or prop-
erty in his custody or possession, or the person or prop-
erty of a relative or member of his family or of anyone
in his company at the time of the taking or obtaining.

“(2) The term ‘extortion’ means the obtaining of
property from another, with his consent, induced by
wrongful use of actual or threatened force, violence, or
fear, or under color of official right.

“@3) The term ‘commerce’ means commerce within
the District of Columbia, or any Territory or Possession
of the United States; all commerce between any point in
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a State, Territory, Possession, or the District of Colum-
bia and any point outside thereof; all commerce between
points within the same State through any place outside
such State; and all other commerce over which the
United States has jurisdiction.

“(¢) This section shall not be construed to repeal,
modify or affect section 17 of Title 15, sections 52, 101-
115, 151-166 of Title 29 or sections 151-188 of Title 45.”
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ILLINOIS TOOL WORKS INC. ET AL. v.
INDEPENDENT INK, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 04-1329. Argued November 29, 2005—Decided March 1, 2006

Petitioners manufacture and market printing systems that include a pat-
ented printhead and ink container and unpatented ink, which they sell
to original equipment manufacturers who agree that they will purchase
ink exclusively from petitioners and that neither they nor their custom-
ers will refill the patented containers with ink of any kind. Respondent
developed ink with the same chemical composition as petitioners’ ink.
After petitioner Trident’s infringement action was dismissed, respond-
ent filed suit seeking a judgment of noninfringement and invalidity of
Trident’s patents on the ground that petitioners are engaged in illegal
“tying” and monopolization in violation of §§ 1 and 2 of the Sherman Act.
Granting petitioners summary judgment, the District Court rejected
respondent’s argument that petitioners necessarily have market power
as a matter of law by virtue of the patent on their printhead system,
thereby rendering the tying arrangements per se violations of the anti-
trust laws. After carefully reviewing this Court’s tying-arrangements
decisions, the Federal Circuit reversed as to the §1 claim, concluding
that it had to follow this Court’s precedents until overruled by this
Court.

Held: Because a patent does not necessarily confer market power upon
the patentee, in all cases involving a tying arrangement, the plaintiff
must prove that the defendant has market power in the tying product.
Pp. 33-46.

(@) Over the years, this Court’s strong disapproval of tying arrange-
ments has substantially diminished, as the Court has moved from rely-
ing on assumptions to requiring a showing of market power in the tying
product. The assumption in earlier decisions that such “arrangements
serve hardly any purpose beyond the suppression of competition,”
Standard Ol Co. of Cal. v. United States, 337 U. S. 293, 305-306, was
rejected in United States Steel Corp. v. Fortner Enterprises, Inc., 429
U. S. 610, 622 (Fortner I11), and again in Jefferson Parish Hospital Dist.
No. 2 v. Hyde, 466 U.S. 2, both of which involved unpatented tying
products. Nothing in Jefferson Parish suggested a rebuttable pre-
sumption of market power applicable to tying arrangements involving a
patent on the tying good. Pp. 33-38.
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(b) The presumption that a patent confers market power arose out-
side the antitrust context as part of the patent misuse doctrine, and
migrated to antitrust law in International Salt Co. v. United States, 332
U.S.392. See also Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488;
United States v. Loew’s Inc., 371 U. S. 38. Pp. 38-40.

(¢) When Congress codified the patent laws for the first time, it initi-
ated the untwining of the patent misuse doctrine and antitrust jurispru-
dence. At the same time that this Court’s antitrust jurisprudence con-
tinued to rely on the assumption that tying arrangements generally
serve no legitimate business purpose, Congress began chipping away at
that assumption in the patent misuse context from whence it came.
Then, four years after Jefferson Parish repeated the presumption that
patents confer market power, Congress amended the Patent Code to
eliminate it in the patent misuse context. While that amendment does
not expressly refer to the antitrust laws, it invites reappraisal of Inter-
national Salt’s per se rule. After considering the congressional judg-
ment reflected in the amendment, this Court concludes that tying ar-
rangements involving patented products should be evaluated under the
standards of cases like Fortner II and Jefferson Parish rather than the
per serule in Morton Salt and Loew’s. Any conclusion that an arrange-
ment is unlawful must be supported by proof of power in the relevant
market rather than by a mere presumption thereof. Pp. 40-43.

(d) Respondent’s alternatives to retention of the per se rule—that the
Court endorse a rebuttable presumption that patentees possess market
power when they condition the purchase of the patented product on an
agreement to buy unpatented goods exclusively from the patentee, or
differentiate between tying arrangements involving requirements ties
and other types of tying arrangements—are rejected. Pp. 43-46.

(e) Because respondent reasonably relied on this Court’s prior opin-
ions in moving for summary judgment without offering evidence of the
relevant market or proving petitioners’ power within that market, re-
spondent should be given a fair opportunity to develop and introduce
evidence on that issue, as well as other relevant issues, when the case
returns to the District Court. P. 46.

396 F. 3d 1342, vacated and remanded.

STEVENS, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except ALITO, J., who took no part in the consideration or
decision of the case.

Andrew J. Pincus argued the cause for petitioners. With
him on the briefs were Richard J. Favretto, Christopher J.
Kelly, Nickolai G. Levin, and Stewart S. Hudnut.
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Counsel

Deputy Solicitor General Hungar argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Clement, Acting
Assistant Attorney General Barnett, Jeffrey P. Minear,
Catherine G. O’Sullivan, Steven J. Mintz, Frances Marshall,
Johm M. Whealan, Cynthia C. Lynch, and Thomas Krause.

Kathleen M. Sullivan argued the cause for respondent.
With her on the briefs were Daniel H. Bromberg, Margret
M. Caruso, Elizabeth B. Wydra, and Edward F. O’Connor.*

*Briefs of amici curiae urging reversal were filed for the American
Bar Association by Robert J. Grey, Jr., Richard J. Wallis, and Kevin D.
McDonald; for the Houston Intellectual Property Law Association by
Kenneth E. Kuffner; for the Intellectual Property Law Association of Chi-
cago by Edward D. Manzo, Bradford P. Lyerla, and Glen P. Belvis; for
the Intellectual Property Owners Association by Gary M. Hoffman, Ken-
neth W. Brothers, and Douglas K. Norman; for the Motion Picture Associ-
ation of America, Inc., et al. by Daniel G. Swanson, Julian W. Poon, Dan-
iel E. Robbins, and Victor S. Perlman; for the New York Intellectual
Property Law Association by David F. Ryan; for the Patent, Trademark &
Copyright Section of the Bar Association of the District of Columbia by
Dawvid W. Long, Blair Elizabeth Taylor, and Lynn E. Eccleston, for Pfizer
Inc. by Stephen A. Stack, Jr., George G. Gordon, Rebecca P. Dick, and
Kent S. Bernard; for Verizon Communications by Richard G. Taranto,
Aaron M. Panner, and John Thorne; and for the Washington Legal Foun-
dation by William C. MacLeod, Daniel J. Popeo, and David Price.

Briefs of amici curiae urging affirmance were filed for the District of
Columbia et al. by Robert J. Spagnoletti, Attorney General of the District
of Columbia, Edward E. Schwab, Deputy Attorney General, Don A. Resni-
koff, Senior Assistant Attorney General, and Anika Cooper, Assistant At-
torney General, by Bill Lockyer, Attorney General of California, Richard
M. Frank, Chief Deputy Attorney General, Tom Greene, Chief Assistant
Attorney General, Kathleen Foote, Senior Assistant Attorney General,
and Ann Marie Marciarille, Deputy Attorney General, and by the Attor-
neys General for their respective States as follows: Terry Goddard of Ari-
zona, Charles J. Crist, Jr., of Florida, Thomas J. Miller of Iowa, Charles
C. Foti, Jr., of Louisiana, J. Joseph Curran, Jr., of Maryland, Thomas F.
Reilly of Massachusetts, Jeremiah W. (Jay) Nixon of Missouri, Jim Petro
of Ohio, Paul G. Summers of Tennessee, Mark L. Shurtleff of Utah, Dar-
rell V. McGraw, Jr., of West Virginia, and Patrick J. Crank of Wyoming;
for AARP et al. by Barbara Jones, Bruce Vignery, and Michael Schuster;



Cite as: 547 U. S. 28 (2006) 31

Opinion of the Court

JUSTICE STEVENS delivered the opinion of the Court.

In Jefferson Parish Hospital Dist. No. 2 v. Hyde, 466 U. S.
2 (1984), we repeated the well-settled proposition that “if
the Government has granted the seller a patent or similar
monopoly over a product, it is fair to presume that the inabil-
ity to buy the product elsewhere gives the seller market
power.” Id., at 16. This presumption of market power, ap-
plicable in the antitrust context when a seller conditions its
sale of a patented product (the “tying” product) on the pur-
chase of a second product (the “tied” product), has its founda-
tion in the judicially created patent misuse doctrine. See
United States v. Loew’s Inc., 371 U. S. 38, 46 (1962). 1In 1988,
Congress substantially undermined that foundation, amend-
ing the Patent Act to eliminate the market power presump-
tion in patent misuse cases. See 102 Stat. 4676, codified at
35 U.S.C. §271(d). The question presented to us today is
whether the presumption of market power in a patented
product should survive as a matter of antitrust law despite
its demise in patent law. We conclude that the mere fact
that a tying product is patented does not support such a
presumption.

I

Petitioners, Trident, Inc., and its parent, Illinois Tool
Works Inc., manufacture and market printing systems that
include three relevant components: (1) a patented piezoelec-
tric impulse ink jet printhead; (2) a patented ink container,
consisting of a bottle and valved cap, which attaches to the
printhead; and (3) specially designed, but unpatented, ink.

for the American Antitrust Institute et al. by Jonathan Rubin,; for the
International Imaging Technology Council et al. by Patricia Judge; for
the National Association of Theatre Owners, Inc., et al. by John T. Mitch-
ell; for Barry Nalebuff et al. by Alan I. Horowitz; and for F. M. Scherer
by Parker C. Folse III and Justin A. Nelson.

Patrick J. Coyne, Kenneth M. Frankel, and William C. Rooklidge filed
a brief of amicus curiae for the American Intellectual Property Law
Association.



32 ILLINOIS TOOL WORKS INC. ». INDEPENDENT INK, INC.

Opinion of the Court

Petitioners sell their systems to original equipment manufac-
turers (OEMs) who are licensed to incorporate the print-
heads and containers into printers that are in turn sold to
companies for use in printing barcodes on cartons and pack-
aging materials. The OEMs agree that they will purchase
their ink exclusively from petitioners, and that neither they
nor their customers will refill the patented containers with
ink of any kind.

Respondent, Independent Ink, Inc., has developed an ink
with the same chemical composition as the ink sold by peti-
tioners. After an infringement action brought by Trident
against Independent was dismissed for lack of personal juris-
diction, Independent filed suit against Trident seeking a
judgment of noninfringement and invalidity of Trident’s pat-
ents.! In an amended complaint, it alleged that petitioners
are engaged in illegal tying and monopolization in violation
of §§1 and 2 of the Sherman Act. 15 U.S.C. §§1, 2.

After discovery, the District Court granted petitioners’
motion for summary judgment on the Sherman Act claims.
Independent Ink, Inc. v. Trident, Inc., 210 F. Supp. 2d 1155,
1177 (CD Cal. 2002). It rejected respondent’s submission
that petitioners “necessarily have market power in the mar-
ket for the tying product as a matter of law solely by virtue
of the patent on their printhead system, thereby rendering
[the] tying arrangements per se violations of the antitrust
laws.” Id., at 1159. Finding that respondent had submit-
ted no affirmative evidence defining the relevant market or
establishing petitioners’ power within it, the court concluded
that respondent could not prevail on either antitrust claim.
Id., at 1167, 1173, 1177. The parties settled their other
claims, and respondent appealed.

After a careful review of the “long history of Supreme
Court consideration of the legality of tying arrangements,”
396 F. 3d 1342, 1346 (2005), the Court of Appeals for the

!Tllinois Tool did not acquire Trident until February 19, 1999, approxi-
mately six months after this action commenced.
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Federal Circuit reversed the District Court’s decision as to
respondent’s §1 claim, id., at 1354. Placing special reliance
on our decisions in International Salt Co. v. United States,
332 U. S. 392 (1947), and Loew’s, 371 U. S. 38, as well as our
Jefferson Parish dictum, and after taking note of the aca-
demic criticism of those cases, it concluded that the “funda-
mental error” in petitioners’ submission was its disregard of
“the duty of a court of appeals to follow the precedents of the
Supreme Court until the Court itself chooses to expressly
overrule them.” 396 F. 3d, at 1351. We granted certiorari
to undertake a fresh examination of the history of both the
judicial and legislative appraisals of tying arrangements.
545 U. S. 1127 (2005). Our review is informed by extensive
scholarly comment and a change in position by the adminis-
trative agencies charged with enforcement of the antitrust
laws.
II

American courts first encountered tying arrangements in
the course of patent infringement litigation. See, e.g.,
Heaton-Peninsular Button-Fastener Co. v. Eureka Spe-
cialty Co., 77 F. 288 (CA6 1896). Such a case came before
this Court in Henry v. A. B. Dick Co., 224 U. S. 1 (1912), in
which, as in the case we decide today, unpatented ink was
the product that was “tied” to the use of a patented product
through the use of a licensing agreement. Without com-
menting on the tying arrangement, the Court held that use
of a competitor’s ink in violation of a condition of the agree-
ment—that the rotary mimeograph “‘may be used only with
the stencil, paper, ink and other supplies made by A. B. Dick
Co.””—constituted infringement of the patent on the ma-
chine. Id., at 25-26. Chief Justice White dissented, ex-
plaining his disagreement with the Court’s approval of a
practice that he regarded as an “attempt to increase the
scope of the monopoly granted by a patent . . . which tend][s]
to increase monopoly and to burden the public in the exercise
of their common rights.” Id., at 70. Two years later, Con-
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gress endorsed Chief Justice White’s disapproval of tying ar-
rangements, enacting §3 of the Clayton Act. See 38 Stat.
731 (applying to “patented or unpatented” products); see also
Motion Picture Patents Co. v. Universal Film Mfg. Co., 243
U.S. 502, 517-518 (1917) (explaining that, in light of §3 of
the Clayton Act, A. B. Dick “must be regarded as over-
ruled”). And in this Court’s subsequent cases reviewing the
legality of tying arrangements we, too, embraced Chief Jus-
tice White’s disapproval of those arrangements. See, e. g,
Standard O1il Co. of Cal. v. United States, 337 U. S. 293, 305—
306 (1949); Mercoid Corp. v. Mid-Continent Investment Co.,
320 U. S. 661, 664-665 (1944).

In the years since A. B. Dick, four different rules of law
have supported challenges to tying arrangements. They
have been condemned as improper extensions of the patent
monopoly under the patent misuse doctrine, as unfair meth-
ods of competition under §5 of the Federal Trade Commis-
sion Act, 15 U.S. C. §45, as contracts tending to create a
monopoly under §3 of the Clayton Act, 15 U.S. C. §14, and
as contracts in restraint of trade under §1 of the Sherman
Act.2 In all of those instances, the justification for the chal-
lenge rested on either an assumption or a showing that the
defendant’s position of power in the market for the tying
product was being used to restrain competition in the market
for the tied product. As we explained in Jefferson Parish,
466 U. S., at 12, “[o]ur cases have concluded that the essential
characteristic of an invalid tying arrangement lies in the sell-
er’s exploitation of its control over the tying product to force
the buyer into the purchase of a tied product that the buyer

2See, e. g., Jefferson Parish Hospital Dist. No. 2 v. Hyde, 466 U. S. 2, 9
(1984) (Sherman Act); Times-Picayune Publishing Co. v. United States,
345 U. S. 594, 609 (1953) (Federal Trade Commission Act); International
Salt Co. v. United States, 332 U. S. 392, 395-396 (1947) (Clayton Act and
Sherman Act); Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 494
(1942) (patent misuse); Motion Picture Patents Co. v. Universal Film Mfy.
Co., 243 U. S. 502, 516 (1917) (same).
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either did not want at all, or might have preferred to pur-
chase elsewhere on different terms.”

Over the years, however, this Court’s strong disapproval
of tying arrangements has substantially diminished.
Rather than relying on assumptions, in its more recent opin-
ions the Court has required a showing of market power in
the tying product. Our early opinions consistently assumed
that “[tlying arrangements serve hardly any purpose beyond
the suppression of competition.” Standard Oil Co., 337
U. S., at 305-306. In 1962, in Loew’s, 371 U. S., at 47-48, the
Court relied on this assumption despite evidence of signifi-
cant competition in the market for the tying product. And
as recently as 1969, Justice Black, writing for the majority,
relied on the assumption as support for the proposition “that,
at least when certain prerequisites are met, arrangements of
this kind are illegal in and of themselves, and no specific
showing of unreasonable competitive effect is required.”
Fortner Enterprises, Inc. v. United States Steel Corp., 394
U. S. 495, 498-499 (Fortner I). Explaining the Court’s deci-
sion to allow the suit to proceed to trial, he stated that “deci-
sions rejecting the need for proof of truly dominant power
over the tying product have all been based on a recognition
that because tying arrangements generally serve no legiti-
mate business purpose that cannot be achieved in some less
restrictive way, the presence of any appreciable restraint on
competition provides a sufficient reason for invalidating the
tie.” Id., at 503.

Reflecting a changing view of tying arrangements, four
Justices dissented in Fortner I, arguing that the challenged
“tie”—the extension of a $2 million line of credit on condition
that the borrower purchase prefabricated houses from the
defendant—might well have served a legitimate purpose.
Id., at 510 (opinion of White, J.); id., at 520 (opinion of Fortas,
J.). In his opinion, Justice White noted that promotional
tie-ins may provide “uniquely advantageous deals” to pur-
chasers. Id., at 519. And Justice Fortas concluded that the
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arrangement was best characterized as “a sale of a single
product with the incidental provision of financing.” Id.,
at 522.

The dissenters’ view that tying arrangements may well be
procompetitive ultimately prevailed; indeed, it did so in the
very same lawsuit. After the Court remanded the suit in
Fortner I, a bench trial resulted in judgment for the plaintiff,
and the case eventually made its way back to this Court.
Upon return, we unanimously held that the plaintiff’s failure
of proof on the issue of market power was fatal to its case—
the plaintiff had proved “nothing more than a willingness to
provide cheap financing in order to sell expensive houses.”
United States Steel Corp. v. Fortner Enterprises, Inc., 429
U. S. 610, 622 (1977) (Fortner II).

The assumption that “[t]lying arrangements serve hardly
any purpose beyond the suppression of competition,” re-
jected in Fortner II, has not been endorsed in any opinion
since. Instead, it was again rejected just seven years later
in Jefferson Parish, where, as in Fortner 11, we unanimously
reversed a Court of Appeals judgment holding that an al-
leged tying arrangement constituted a per se violation of §1
of the Sherman Act. 466 U.S., at 5. Like the product at
issue in the Fortner cases, the tying product in Jefferson
Parish—hospital services—was unpatented, and our holding
again rested on the conclusion that the plaintiff had failed to
prove sufficient power in the tying product market to re-
strain competition in the market for the tied product—serv-
ices of anesthesiologists. 466 U. S., at 28-29.

In rejecting the application of a per se rule that all tying
arrangements constitute antitrust violations, we explained:

“[W]e have condemned tying arrangements when the
seller has some special ability—usually called ‘market
power’—to force a purchaser to do something that he
would not do in a competitive market. . . .
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“Per se condemnation—condemnation without inquiry

into actual market conditions—is only appropriate if the
existence of forcing is probable. Thus, application of
the per se rule focuses on the probability of anticompeti-
tive consequences. . . .
“For example, if the Government has granted the seller
a patent or similar monopoly over a product, it is fair to
presume that the inability to buy the product elsewhere
gives the seller market power. United States v. Loew’s
Inc., 371 U.S., at 45-47. Any effort to enlarge the
scope of the patent monopoly by using the market power
it confers to restrain competition in the market for a
second product will undermine competition on the mer-
its in that second market. Thus, the sale or lease of a
patented item on condition that the buyer make all his
purchases of a separate tied product from the patentee
is unlawful.” Id., at 13-16 (footnote omitted).

Notably, nothing in our opinion suggested a rebuttable pre-
sumption of market power applicable to tying arrangements
involving a patent on the tying good. See infra, at 44;
cf. 396 F. 3d, at 1352. Instead, it described the rule that
a contract to sell a patented product on condition that the
purchaser buy unpatented goods exclusively from the pat-
entee is a per se violation of §1 of the Sherman Act.

Justice O’Connor wrote separately in Jefferson Parish,
concurring in the judgment on the ground that the case did
not involve a true tying arrangement because, in her view,
surgical services and anesthesia were not separate products.
466 U. S., at 43. In her opinion, she questioned not only the
propriety of treating any tying arrangement as a per se vio-
lation of the Sherman Act, id., at 35, but also the validity
of the presumption that a patent always gives the patentee
significant market power, observing that the presumption
was actually a product of our patent misuse cases rather than



38 ILLINOIS TOOL WORKS INC. ». INDEPENDENT INK, INC.

Opinion of the Court

our antitrust jurisprudence, id., at 37-38, n. 7. It is that
presumption, a vestige of the Court’s historical distrust of
tying arrangements, that we address squarely today.

II1

Justice O’Connor was, of course, correct in her assertion
that the presumption that a patent confers market power
arose outside the antitrust context as part of the patent mis-
use doctrine. That doctrine had its origins in Motion Pic-
ture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502
(1917), which found no support in the patent laws for the
proposition that a patentee may “prescribe by notice
attached to a patented machine the conditions of its use and
the supplies which must be used in the operation of it, under
pain of infringement of the patent,” id., at 509. Although
Motion Picture Patents Co. simply narrowed the scope of
possible patent infringement claims, it formed the basis for
the Court’s subsequent decisions creating a patent misuse
defense to infringement claims when a patentee uses its pat-
ent “as the effective means of restraining competition with
its sale of an unpatented article.” Morton Salt Co. v. G. S.
Suppiger Co., 314 U. S. 488, 490 (1942); see also, e. g., Carbice
Corp. of America v. American Patents Development Corp.,
283 U. S. 27, 31 (1931).

Without any analysis of actual market conditions, these
patent misuse decisions assumed that, by tying the purchase
of unpatented goods to the sale of the patented good, the
patentee was “restraining competition,” Morton Salt, 314
U. S., at 490, or “secur[ing] a limited monopoly of an unpat-
ented material,” Mercoid, 320 U. S., at 664; see also Carbice,
283 U.S., at 31-32. In other words, these decisions pre-
sumed “[t]he requisite economic power” over the tying prod-
uct such that the patentee could “extend [its] economic con-
trol to unpatented products.” Loew’s, 371 U. S., at 45-46.

The presumption that a patent confers market power mi-
grated from patent law to antitrust law in International
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Salt Co. v. United States, 332 U. S. 392 (1947). In that case,
we affirmed a District Court decision holding that leases of
patented machines requiring the lessees to use the defend-
ant’s unpatented salt products violated §1 of the Sherman
Act and §3 of the Clayton Act as a matter of law. Id., at
396. Although the Court’s opinion does not discuss market
power or the patent misuse doctrine, it assumes that “[t]he
volume of business affected by these contracts cannot be said
to be insignificant or insubstantial and the tendency of the
arrangement to accomplishment of monopoly seems obvi-
ous.” Ibid.

The assumption that tying contracts “ten[d] . . . to accom-
plishment of monopoly” can be traced to the Government’s
brief in International Salt, which relied heavily on our ear-
lier patent misuse decision in Morton Salt. The Govern-
ment described Morton Salt as “present[ing] a factual situa-
tion almost identical with the instant case,” and it asserted
that “although the Court in that case did not find it necessary
to decide whether the antitrust laws were violated, its lan-
guage, its reasoning, and its citations indicate that the policy
underlying the decision was the same as that of the Sherman
Act.” Brief for United States in International Salt Co. v.
United States, O. T. 1947, No. 46, p. 19 (United States Brief).
Building on its assertion that International Salt was logi-
cally indistinguishable from Morton Salt, the Government
argued that this Court should place tying arrangements in-
volving patented products in the category of per se violations
of the Sherman Act. United States Brief 26-33.

Our opinion in International Salt clearly shows that we
accepted the Government’s invitation to import the presump-
tion of market power in a patented product into our antitrust
jurisprudence. While we cited Morton Salt only for the
narrower proposition that the defendant’s patents did not
confer any right to restrain competition in unpatented salt or
afford the defendant any immunity from the antitrust laws,
International Salt, 332 U. S., at 395-396, given the fact that
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the defendant was selling its unpatented salt at competitive
prices, id., at 396-397, the rule adopted in International
Salt necessarily accepted the Government’s submission that
the earlier patent misuse cases supported the broader propo-
sition “that this type of restraint is unlawful on its face under
the Sherman Act,” United States Brief 12.

Indeed, later in the same Term we cited International
Salt for the proposition that the license of “a patented device
on condition that unpatented materials be employed in con-
junction with the patented device” is an example of a re-
straint that is “illegal per se.” United States v. Columbia
Steel Co., 334 U. S. 495, 522-523, and n. 22 (1948). And in
subsequent cases we have repeatedly grounded the presump-
tion of market power over a patented device in Interna-
tional Salt. See, e.g., Loew’s, 371 U.S., at 45-46; Times-
Picayune Publishing Co. v. United States, 345 U. S. 594, 608
(1953); Standard O1l Co., 337 U. S., at 304.

v

Although the patent misuse doctrine and our antitrust ju-
risprudence became intertwined in International Salt, sub-
sequent events initiated their untwining. This process has
ultimately led to today’s reexamination of the presumption of
per se illegality of a tying arrangement involving a patented
product, the first case since 1947 in which we have granted
review to consider the presumption’s continuing validity.

Three years before we decided International Salt, this
Court had expanded the scope of the patent misuse doctrine
to include not only supplies or materials used by a patented
device, but also tying arrangements involving a combination
patent and “unpatented material or [a] device [that] is itself
an integral part of the structure embodying the patent.”
Mercoid, 320 U. S., at 665; see also Dawson Chemical Co. v.
Rohm & Haas Co., 448 U. S. 176, 188-198 (1980) (describing
in detail Mercoid and the cases leading up to it). In reach-
ing this conclusion, the Court explained that it could see “no
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difference in principle” between cases involving elements es-
sential to the inventive character of the patent and elements
peripheral to it; both, in the Court’s view, were attempts
to “expan[d] the patent beyond the legitimate scope of its
monopoly.” Mercoid, 320 U. S., at 665.

Shortly thereafter, Congress codified the patent laws for
the first time. See 66 Stat. 792, codified at 35 U.S.C. §1
et seq. (2000 ed. and Supp. I1I). At least partly in response
to our Mercoid decision, Congress included a provision in
its codification that excluded some conduct, such as a tying
arrangement involving the sale of a patented product tied to
an “essential” or “nonstaple” product that has no use except
as part of the patented product or method, from the scope of
the patent misuse doctrine. §271(d); see also Dawson, 448
U.S., at 214. Thus, at the same time that our antitrust ju-
risprudence continued to rely on the assumption that “tying
arrangements generally serve no legitimate business pur-
pose,” Fortner I, 394 U. S., at 503, Congress began chipping
away at the assumption in the patent misuse context from
whence it came.

It is Congress’ most recent narrowing of the patent misuse
defense, however, that is directly relevant to this case. Four
years after our decision in Jefferson Parish repeated the
patent-equals-market-power presumption, 466 U.S., at 16,
Congress amended the Patent Code to eliminate that pre-
sumption in the patent misuse context, 102 Stat. 4676. The
relevant provision reads:

“(d) No patent owner otherwise entitled to relief for
infringement or contributory infringement of a patent
shall be denied relief or deemed guilty of misuse or ille-
gal extension of the patent right by reason of his having
done one or more of the following: . . . (5) conditioned
the license of any rights to the patent or the sale of the
patented product on the acquisition of a license to rights
in another patent or purchase of a separate product, un-
less, in view of the circumstances, the patent owner has
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market power in the relevant market for the patent or
patented product on which the license or sale is condi-
tioned.” 35 U.S. C. §271(d)(5) (emphasis added).

The italicized clause makes it clear that Congress did not
intend the mere existence of a patent to constitute the requi-
site “market power.” Indeed, fairly read, it provides that
without proof that Trident had market power in the relevant
market, its conduct at issue in this case was neither “misuse”
nor an “illegal extension of the patent right.”

While the 1988 amendment does not expressly refer to the
antitrust laws, it certainly invites a reappraisal of the per se
rule announced in International Salt® A rule denying a
patentee the right to enjoin an infringer is significantly less
severe than a rule that makes the conduct at issue a federal
crime punishable by up to 10 years in prison. See 15 U. S. C.
§1. It would be absurd to assume that Congress intended
to provide that the use of a patent that merited punishment
as a felony would not constitute “misuse.” Moreover, given
the fact that the patent misuse doctrine provided the basis
for the market power presumption, it would be anomalous
to preserve the presumption in antitrust after Congress
has eliminated its foundation. Cf. 10 P. Areeda, H.
Hovenkamp, & E. Elhauge, Antitrust Law §1737c (2d ed.
2004) (hereinafter Areeda).

After considering the congressional judgment reflected in
the 1988 amendment, we conclude that tying arrangements
involving patented products should be evaluated under the
standards applied in cases like Fortner II and Jefferson Par-
1sh rather than under the per se rule applied in Morton Salt
and Loew’s. While some such arrangements are still unlaw-

3 While our opinions have made clear that such an invitation is not neces-
sary with respect to cases arising under the Sherman Act, see State O1il
Co. v. Khan, 522 U.S. 3, 20 (1997), it is certainly sufficient to warrant
reevaluation of our precedent, id., at 21 (“[T]his Court has reconsidered
its decisions construing the Sherman Act when the theoretical underpin-
nings of those decisions are called into serious question”).
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ful, such as those that are the product of a true monopoly or
a marketwide conspiracy, see, e.g., United States v. Para-
mount Pictures, Inc., 334 U. S. 131, 145-146 (1948), that con-
clusion must be supported by proof of power in the relevant
market rather than by a mere presumption thereof.

v

Rather than arguing that we should retain the rule of per
se illegality, respondent contends that we should endorse
a rebuttable presumption that patentees possess market
power when they condition the purchase of the patented
product on an agreement to buy unpatented goods exclu-
sively from the patentee. Cf. supra, at 37-38. Respondent
recognizes that a large number of valid patents have little,
if any, commercial significance, but submits that those that
are used to impose tying arrangements on unwilling purchas-
ers likely do exert significant market power. Hence, in re-
spondent’s view, the presumption would have no impact on
patents of only slight value and would be justified, subject
to being rebutted by evidence offered by the patentee, in
cases in which the patent has sufficient value to enable the
patentee to insist on acceptance of the tie.

Respondent also offers a narrower alternative, suggesting
that we differentiate between tying arrangements involving
the simultaneous purchase of two products that are arguably
two components of a single product—such as the provision of

4Qur imposition of this requirement accords with the vast majority of
academic literature on the subject. See, e. g., 10 Areeda §1737a (“[Tlhere
is no economic basis for inferring any amount of market power from the
mere fact that the defendant holds a valid patent”); Burchfiel, Patent Mis-
use and Antitrust Reform: “Blessed be the Tie?” 4 Harv. J. L. & Tech. 1,
57, and n. 340 (1991) (noting that the market power presumption has been
extensively criticized and citing sources); 1 H. Hovenkamp, M. Janis, & M.
Lemley, IP and Antitrust §4.2a (2005 Supp.) (“[CJoverage of one’s product
with an intellectual property right does not confer a monopoly”);
W. Landes & R. Posner, The Economic Structure of Intellectual Property
Law 374 (2003) (hereinafter Landes & Posner).
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surgical services and anesthesiology in the same operation,
Jefferson Parish, 466 U. S., at 43 (O’Connor, J., concurring in
judgment), or the licensing of one copyrighted film on condi-
tion that the licensee take a package of several films in the
same transaction, Loew’s, 371 U. S. 38—and a tying arrange-
ment involving the purchase of unpatented goods over a pe-
riod of time, a so-called “requirements tie.” See also Brief
for Barry Nalebuff et al. as Amici Curiae. According to
respondent, we should recognize a presumption of market
power when faced with the latter type of arrangements be-
cause they provide a means for charging large volume pur-
chasers a higher royalty for use of the patent than small
purchasers must pay, a form of discrimination that “is strong
evidence of market power.” Brief for Respondent 27; see
generally Jefferson Parish, 466 U. S., at 15, n. 23 (discussing
price discrimination of this sort and citing sources).

The opinion that imported the “patent equals market
power” presumption into our antitrust jurisprudence, how-
ever, provides no support for respondent’s proposed alter-
native. In International Salt, it was the existence of the
patent on the tying product, rather than the use of a require-
ments tie, that led the Court to presume market power. 332
U.S., at 395 (“The appellant’s patents confer a limited mo-
nopoly of the invention they reward”). Moreover, the re-
quirements tie in that case did not involve any price discrimi-
nation between large volume and small volume purchasers
or evidence of noncompetitive pricing. Instead, the leases
at issue provided that if any competitor offered salt, the tied
product, at a lower price, “the lessee should be free to buy
in the open market, unless appellant would furnish the salt
at an equal price.” Id., at 396.

As we have already noted, the vast majority of academic
literature recognizes that a patent does not necessarily con-
fer market power. See n. 4, supra. Similarly, while price
discrimination may provide evidence of market power, par-
ticularly if buttressed by evidence that the patentee has
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charged an above-market price for the tied package, see, e. g.,
10 Areeda 1769c, it is generally recognized that it also oc-
curs in fully competitive markets, see, e. g., Baumol & Swan-
son, The New Economy and Ubiquitous Competitive Price
Discrimination: Identifying Defensible Criteria of Market
Power, 70 Antitrust L. J. 661, 666 (2003); 9 Areeda § 1711;
Landes & Posner 374-375. We are not persuaded that the
combination of these two factors should give rise to a pre-
sumption of market power when neither is sufficient to do
so standing alone. Rather, the lesson to be learned from
International Salt and the academic commentary is the
same: Many tying arrangements, even those involving pat-
ents and requirements ties, are fully consistent with a free,
competitive market. For this reason, we reject both re-
spondent’s proposed rebuttable presumption and their nar-
rower alternative.

It is no doubt the virtual consensus among economists that
has persuaded the enforcement agencies to reject the posi-
tion that the Government took when it supported the per se
rule that the Court adopted in the 1940’s. See supra, at 39.
In antitrust guidelines issued jointly by the Department of
Justice and the Federal Trade Commission in 1995, the en-
forcement agencies stated that in the exercise of their prose-
cutorial discretion they “will not presume that a patent,
copyright, or trade secret necessarily confers market power
upon its owner.” U. S. Dept. of Justice and FTC, Antitrust
Guidelines for the Licensing of Intellectual Property §2.2
(Apr. 6, 1995), http://www.usdoj.gov/atr/public/guidelines/
0558.pdf (as visited Feb. 24, 2006, and available in Clerk of
Court’s case file). While that choice is not binding on the
Court, it would be unusual for the Judiciary to replace the
normal rule of lenity that is applied in eriminal cases with a
rule of severity for a special category of antitrust cases.

Congress, the antitrust enforcement agencies, and most
economists have all reached the conclusion that a patent does
not necessarily confer market power upon the patentee.
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Today, we reach the same conclusion, and therefore hold that,
in all cases involving a tying arrangement, the plaintiff must
prove that the defendant has market power in the tying
product.

VI

In this case, respondent reasonably relied on our prior
opinions in moving for summary judgment without offering
evidence defining the relevant market or proving that peti-
tioners possess power within it. When the case returns to
the District Court, respondent should therefore be given a
fair opportunity to develop and introduce evidence on that
issue, as well as any other issues that are relevant to its
remaining §1 claims. Accordingly, the judgment of the
Court of Appeals is vacated, and the case is remanded for
further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE ALITO took no part in the consideration or deci-
sion of this case.
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RUMSFELD, SECRETARY OF DEFENSE, ET AL. v.
FORUM FOR ACADEMIC AND INSTITUTIONAL
RIGHTS, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 04-1152. Argued December 6, 2005—Decided March 6, 2006

Respondent Forum for Academic and Institutional Rights, Inc. (FAIR), is
an association of law schools and law faculties, whose members have
policies opposing discrimination based on, inter alia, sexual orientation.
They would like to restrict military recruiting on their campuses be-
cause they object to the Government’s policy on homosexuals in the
military, but the Solomon Amendment—which provides that educational
institutions denying military recruiters access equal to that provided
other recruiters will lose certain federal funds—forces them to choose
between enforcing their nondiscrimination policy against military re-
cruiters and continuing to receive those funds. In 2003, FAIR sought
a preliminary injunction against enforcement of an earlier version of the
Solomon Amendment, arguing that forced inclusion and equal treatment
of military recruiters violated its members’ First Amendment freedoms
of speech and association. Denying relief on the ground that FAIR had
not established a likelihood of success on the merits, the District Court
concluded that recruiting is conduct, not speech, and thus Congress
could regulate any expressive aspect of the military’s conduct under
United States v. O’Brien, 391 U. S. 367. The District Court, however,
questioned the Department of Defense (DOD) interpretation of the
Solomon Amendment, under which law schools must provide recruiters
access at least equal to that provided other recruiters. Congress re-
sponded to this concern by codifying the DOD’s policy. Reversing the
District Court’s judgment, the Third Circuit concluded that the
amended Solomon Amendment violates the unconstitutional conditions
doctrine by forcing a law school to choose between surrendering First
Amendment rights and losing federal funding for its university. The
court did not think that O’Brien applied, but nonetheless determined
that, if the activities were expressive conduct rather than speech, the
Solomon Amendment was also unconstitutional under that decision.

Held: Because Congress could require law schools to provide equal access
to military recruiters without violating the schools’ freedoms of speech
and association, the Third Circuit erred in holding that the Solomon
Amendment likely violates the First Amendment. Pp. 55-70.
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1. The Solomon Amendment should be read the way both the Govern-
ment and FAIR interpret it: In order for a law school and its university
to receive federal funding, the law school must offer military recruiters
the same access to its campus and students that it provides to the non-
military recruiter receiving the most favorable access. Contrary to the
argument of amici law professors, a school excluding military recruiters
could not comply with the Solomon Amendment by also excluding any
other recruiter that violates its nondiscrimination policy. The Secre-
tary of Defense must compare the military’s “access to campuses” and
“to students” to “the access to campuses and to students that is pro-
vided to any other employer.” 10 U.S. C. §983. The statute does not
focus on the content of a school’s recruiting policy, but on the result
achieved by the policy. Applying the same policy to all recruiters does
not comply with the statute if it results in a greater level of access for
other recruiters than for the military. This interpretation is supported
by the text of the statute and is necessary to give effect to the Solomon
Amendment’s recent revision. Pp. 55-58.

2. Under the Solomon Amendment, a university must allow equal ac-
cess for military recruiters in order to receive certain federal funds.
Although there are limits on Congress’ ability to condition the receipt
of funds, see, e. g., United States v. American Library Assn., Inc., 539
U. S. 194, 210, a funding condition cannot be unconstitutional if it could
be constitutionally imposed directly. Because the First Amendment
would not prevent Congress from directly imposing the Solomon
Amendment’s access requirement, the statute does not place an uncon-
stitutional condition on the receipt of federal funds. Pp. 58-70.

(@) As a general matter, the Solomon Amendment regulates con-
duct, not speech. Nevertheless, the Court of Appeals concluded that
the statute violates law schools’ freedom of speech in a number of ways.
First, the law schools must provide military recruiters with some assist-
ance clearly involving speech, such as sending e-mails and distributing
flyers, if they provide such services to other recruiters. This speech is
subject to First Amendment scrutiny, but the compelled speech here is
plainly incidental to the statute’s regulation of conduct. Compelling a
law school that sends e-mails for other recruiters to send one for a mili-
tary recruiter is simply not the same as forcing a student to pledge
allegiance to the flag, West Virginia Bd. of Ed. v. Barnette, 319 U. S.
624, or forcing a Jehovah’s Witness to display a particular motto on his
license plate, Wooley v. Maynard, 430 U. S. 705, and it trivializes the
freedom protected in Barnette and Wooley to suggest that it is.

Second, that military recruiters are, to some extent, speaking while
on campus does not mean that the Solomon Amendment unconstitution-
ally requires law schools to accommodate the military’s message by in-
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cluding those recruiters in interviews and recruiting receptions. This
Court has found compelled-speech violations where the complaining
speaker’s own message was affected by the speech it was forced to ac-
commodate. See, e. g., Hurley v. Irish-American Gay, Lesbian and Bi-
sexual Group of Boston, Inc., 515 U. S. 557, 566. Here, however, the
schools are not speaking when they host interviews and recruiting re-
ceptions. They facilitate recruiting to assist their students in obtaining
jobs. Thus, a law school’s recruiting services lack the expressive qual-
ity of, for example, the parade in Hurley. Nothing about recruiting
suggests that law schools agree with any speech by recruiters, and noth-
ing in the Solomon Amendment restricts what they may say about the
military’s policies.

Third, the expressive nature of the conduct regulated by the Solomon
Amendment does not bring that conduct within the First Amendment’s
protection. Unlike flag burning, see Texas v. Johnson, 491 U. S. 397,
the conduct here is not so inherently expressive that it warrants protec-
tion under O’Brien. Before adoption of the Solomon Amendment’s
equal access requirement, law schools expressed their disagreement
with the military by treating military recruiters differently from other
recruiters. These actions were expressive not because of the conduct
but because of the speech that accompanied that conduct. Moreover,
even if the Solomon Amendment were regarded as regulating expres-
sive conduct, it would be constitutional under O’Brien. Pp. 58-68.

(b) The Solomon Amendment also does not violate the law schools’
freedom of expressive association. Unlike Boy Scouts of America v.
Dale, 530 U. S. 640, where the Boy Scouts’ freedom of expressive associ-
ation was violated when a state law required the organization to accept
a homosexual scoutmaster, the statute here does not force a law school
“‘to accept members it does not desire,”” id., at 648. Law schools “as-
sociate” with military recruiters in the sense that they interact with
them, but recruiters are not part of the school. They are outsiders who
come onto campus for the limited purpose of trying to hire students—
not to become members of the school’s expressive association. The
freedom of expressive association protects more than a group’s member-
ship decisions, reaching activities that affect a group’s ability to express
its message by making group membership less attractive. But the
Solomon Amendment has no similar effect on a law school’s associational
rights. Students and faculty are free to associate to voice their dis-
approval of the military’s message; nothing about the statute affects
the composition of the group by making membership less desirable.
Pp. 68-70.

390 F. 3d 219, reversed and remanded.
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ROBERTS, C. J., delivered the opinion of the Court, in which all other
Members joined, except ALITO, J., who took no part in the consideration
or decision of the case.

Solicitor General Clement argued the cause for petition-
ers. With him on the brief were Assistant Attorney Gen-
eral Keisler, Deputy Solicitor General Kmneedler, Deputy
Assistant Attorney General Katsas, Irving L. Gornstein,
and Douglas N. Letter.

E. Joshua Rosenkranz argued the cause for respondents.
With him on the brief were Sharon E. Frase and Warrington
S. Parker I11.*

*Briefs of amici curiae urging reversal were filed for the State of Texas
et al. by Greg Abbott, Attorney General of Texas, R. Ted Cruz, Solicitor
General, Barry R. McBee, First Assistant Attorney General, Edward D.
Burbach, Deputy Attorney General, and Joel L. Thollander and Adam W.
Aston, Assistant Solicitors General, and by the Attorneys General for
their respective States as follows: Troy King of Alabama, John W. Suthers
of Colorado, M. Jane Brady of Delaware, Charles J. Crist, Jr., of Florida,
Steve Carter of Indiana, Phill Kline of Kansas, Michael A. Cox of Michi-
gan, Lawrence E. Long of South Dakota, Mark L. Shurtleff of Utah, and
Darrell V. McGraw, Jr., of West Virginia; for the American Civil Rights
Union by Peter Ferrara; for the American Legion by Robert P. Parker
and Philip B. Onderdonk, Jr.; for the Boy Scouts of America by George
A. Davidson, Carla A. Kerr, Scott H. Christensen, and David K. Park;
for the Center for Individual Rights et al. by Gerald Walpin, for the Chris-
tian Legal Society et al. by Gregory S. Baylor and Steven H. Aden; for
the Claremont Institute Center for Constitutional Jurisprudence by John
C. Eastman and Edwin Meese I1I; for the Eagle Forum Education & Legal
Defense Fund by Andrew L. Schlafly; for the Judge Advocates Association
by Gregory M. Huckabee and Brett D. Barkey; for Law Professors et al.
by Andrew G. McBride, William S. Consovoy, Daniel Polsby, and Joseph
Zengerle; for the National Legal Foundation by Barry C. Hodge; for
Charles S. Abbot et al. by Martin S. Kaufman, Joe R. Reeder, Philip R.
Sellinger, and John P. Einwechter; and for Congressman Richard Pombo
et al. by William Perry Pendley and Joseph F. Becker.

Briefs of amici curiae urging affirmance were filed for the American
Association of University Professors by Kathleen M. Sullivan, Donna R.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

When law schools began restricting the access of military
recruiters to their students because of disagreement with the
Government’s policy on homosexuals in the military, Con-
gress responded by enacting the Solomon Amendment. See
10 U.S. C. §983 (2000 ed. and Supp. IV). That provision
specifies that if any part of an institution of higher education
denies military recruiters access equal to that provided other
recruiters, the entire institution would lose certain federal
funds. The law schools responded by suing, alleging that
the Solomon Amendment infringed their First Amendment
freedoms of speech and association. The District Court dis-
agreed but was reversed by a divided panel of the Court of
Appeals for the Third Circuit, which ordered the District
Court to enter a preliminary injunction against enforcement
of the Solomon Amendment. We granted certiorari.

Euben, Ann D. Springer, and David M. Rabban,; for the American Civil
Liberties Union et al. by Kenneth Y. Choe, Steven R. Shapiro, Matthew A.
Coles, and James D. Esseks; for the Association of American Law Schools
by Paul M. Smith, William M. Hohengarten, and Daniel Mach,; for Bay
Area Lawyers for Individual Freedom et al. by Beth S. Brinkmann, Seth
M. Galanter, and Ruth N. Borenstein; for the Cato Institute by Gregory
S. Coleman; for Columbia University et al. by Seth P. Waxman, Randolph
D. Moss, James J. Mingle, Ada Meloy, and Wendy S. White; for NALP
(the National Association for Law Placement) et al. by Sam Heldman and
Hilary E. Ball, for the National Lawyers Guild by Zachary Wolfe; for the
National Lesbian and Gay Law Association et al. by Jonathan L. Hafetz
and Lawrence S. Lustberg; for the Servicemembers Legal Defense Net-
work by Linda T. Coberly, Tyler M. Paetkau, Sharra E. Greer, Kathi S.
Westcott, and Gene C. Schaerr; for the Student/Faculty Alliance for Mili-
tary Equality by Carmine D. Boccuzzi, Jr.; for William Alford et al. by
Walter Dellinger and Pamela Harris; for Robert A. Burt et al. by Paul
M. Dodyk and David N. Rosen; and for 56 Columbia Law School Faculty
Members by Jonathan D. Schiller and David A. Barrett.

John H. Findley and Harold E. Johnson filed a brief for the Pacific
Legal Foundation as amicus curiae.
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Respondent Forum for Academic and Institutional Rights,
Inc. (FAIR), is an association of law schools and law faculties.
App. 5. Its declared mission is “to promote academic free-
dom, support educational institutions in opposing discrimi-
nation and vindicate the rights of institutions of higher edu-
cation.” Id., at 6. FAIR members have adopted policies
expressing their opposition to discrimination based on,
among other factors, sexual orientation. Id., at 18. They
would like to restrict military recruiting on their campuses
because they object to the policy Congress has adopted with
respect to homosexuals in the military. See 10 U.S.C.
§654.! The Solomon Amendment, however, forces institu-
tions to choose between enforcing their nondiscrimination
policy against military recruiters in this way and continuing
to receive specified federal funding.

In 2003, FAIR sought a preliminary injunction against en-
forcement of the Solomon Amendment, which at that time—
it has since been amended—prevented the Department of
Defense (DOD) from providing specified federal funds to any
institution of higher education “that either prohibits, or in
effect prevents” military recruiters “from gaining entry to
campuses.” §983(b).2 FAIR considered the DOD’s inter-

1 Under this policy, a person generally may not serve in the Armed
Forces if he has engaged in homosexual acts, stated that he is a homosex-
ual, or married a person of the same sex. Respondents do not challenge
that policy in this litigation.

2The complaint named numerous other plaintiffs as well. The District
Court concluded that each plaintiff had standing to bring this suit. 291
F. Supp. 2d 269, 284-296 (NJ 2003). The Court of Appeals for the Third
Circuit agreed with the District Court that FAIR had associational stand-
ing to bring this suit on behalf of its members. 390 F. 3d 219, 228, n. 7
(2004). The Court of Appeals did not determine whether the other plain-
tiffs have standing because the presence of one party with standing is
sufficient to satisfy Article III's case-or-controversy requirement. Ibid.
(citing Bowsher v. Synar, 478 U.S. 714, 721 (1986)). Because we also
agree that FAIR has standing, we similarly limit our discussion to FAIR.
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pretation of this provision particularly objectionable. Al-
though the statute required only “entry to campuses,” the
Government—after the terrorist attacks on September 11,
2001—adopted an informal policy of “‘requir[ing] universi-
ties to provide military recruiters access to students equal
in quality and scope to that provided to other recruiters.””
291 F. Supp. 2d 269, 283 (NJ 2003). Prior to the adoption of
this policy, some law schools sought to promote their nondis-
crimination policies while still complying with the Solomon
Amendment by having military recruiters interview on the
undergraduate campus. Id., at 282. But under the equal
access policy, military recruiters had to be permitted to in-
terview at the law schools, if other recruiters did so.

FAIR argued that this forced inclusion and equal treat-
ment of military recruiters violated the law schools’ First
Amendment freedoms of speech and association. According
to FAIR, the Solomon Amendment was unconstitutional be-
cause it forced law schools to choose between exercising their
First Amendment right to decide whether to disseminate or
accommodate a military recruiter’s message, and ensuring
the availability of federal funding for their universities.

The District Court denied the preliminary injunction on
the ground that FAIR had failed to establish a likelihood of
success on the merits of its First Amendment claims. The
District Court held that inclusion “of an unwanted periodic
visitor” did not “significantly affect the law schools’ ability
to express their particular message or viewpoint.” Id., at
304. The District Court based its decision in large part on
the determination that recruiting is conduct and not speech,
concluding that any expressive aspect of recruiting “is en-
tirely ancillary to its dominant economic purpose.” Id., at
308. The District Court held that Congress could regulate
this expressive aspect of the conduct under the test set forth
in United States v. O’Brien, 391 U.S. 367 (1968). 291
F. Supp. 2d, at 311-314.
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In rejecting FAIR’s constitutional claims, the District
Court disagreed with “the DOD’s proposed interpretation
that the statute requires law schools to ‘provide military re-
cruiters access to students that is at least equal in quality
and scope to the access provided other potential employ-
ers.’” Id., at 321. In response to the District Court’s con-
cerns, Congress codified the DOD’s informal policy. See
H. R. Rep. No. 108-443, pt. 1, p. 6 (2004) (discussing the Dis-
trict Court’s decision in this case and stating that the
amended statute “would address the court’s opinion and cod-
ify the equal access standard”). The Solomon Amendment
now prevents an institution from receiving certain federal
funding if it prohibits military recruiters “from gaining ac-
cess to campuses, or access to students . . . on campuses, for
purposes of military recruiting in a manner that is at least
equal in quality and scope to the access to campuses and
to students that is provided to any other employer.” 10
U. S. C. §983(b) (2000 ed., Supp. IV).2

FAIR appealed the District Court’s judgment, arguing
that the recently amended Solomon Amendment was uncon-
stitutional for the same reasons as the earlier version. A
divided panel of the Court of Appeals for the Third Circuit
agreed. 390 F. 3d 219 (2004). According to the Third Cir-
cuit, the Solomon Amendment violated the unconstitutional
conditions doctrine because it forced a law school to choose
between surrendering First Amendment rights and losing
federal funding for its university. Id., at 229-243. Unlike

3The federal funds covered by the Solomon Amendment are specified at
10 U. S. C. §983(d)(1) (2000 ed., Supp. IV) and include funding from the
Departments of Defense, Homeland Security, Transportation, Labor,
Health and Human Services, and Education, and the Central Intelligence
Agency and the National Nuclear Security Administration of the Depart-
ment of Energy. Funds provided for student financial assistance are not
covered. §983(d)(2). The loss of funding applies not only to the particu-
lar school denying access but universitywide. §983(b).
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the Distriet Court, the Court of Appeals did not think that
the O’Brien analysis applied because the Solomon Amend-
ment, in its view, regulated speech and not simply expressive
conduct. 390 F. 3d, at 243-244. The Third Circuit none-
theless determined that if the regulated activities were
properly treated as expressive conduct rather than speech,
the Solomon Amendment was also unconstitutional under
O’Brien. 390 F. 3d, at 244-246. As a result, the Court of
Appeals reversed and remanded for the District Court to
enter a preliminary injunction against enforcement of the
Solomon Amendment. Id., at 246. A dissenting judge
would have applied O’Brien and affirmed. 390 F. 3d, at 260-
262 (opinion of Aldisert, J.).
We granted certiorari. 544 U. S. 1017 (2005).

II

The Solomon Amendment denies federal funding to an in-
stitution of higher education that “has a policy or practice . . .
that either prohibits, or in effect prevents” the military
“from gaining access to campuses, or access to students . . .
on campuses, for purposes of military recruiting in a man-
ner that is at least equal in quality and scope to the access
to campuses and to students that is provided to any other
employer.” 10 U. S. C. §983(b) (2000 ed., Supp. IV). The
statute provides an exception for an institution with “a
longstanding policy of pacifism based on historical religious
affiliation.” §983(c)(2) (2000 ed.). The Government and
FAIR agree on what this statute requires: In order for a
law school and its university to receive federal funding, the
law school must offer military recruiters the same access to
its campus and students that it provides to the nonmilitary
recruiter receiving the most favorable access.

Certain law professors participating as amici, however,
argue that the Government and FAIR misinterpret the stat-
ute. See Brief for William Alford et al. as Amici Curiae
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10-18; Brief for 56 Columbia Law School Faculty Members
as Amici Curiae 6-15. According to these amici, the
Solomon Amendment’s equal access requirement is satisfied
when an institution applies to military recruiters the same
policy it applies to all other recruiters. On this reading, a
school excluding military recruiters would comply with the
Solomon Amendment so long as it also excluded any other
employer that violates its nondiscrimination policy.

In its reply brief, the Government claims that this ques-
tion is not before the Court because it was neither included
in the questions presented nor raised by FAIR. Reply Brief
for Petitioners 20, n. 4. But our review may, in our dis-
cretion, encompass questions “‘fairly included’” within the
question presented, Yee v. Escondido, 503 U.S. 519, 535
(1992), and there can be little doubt that granting certiorari
to determine whether a statute is constitutional fairly in-
cludes the question of what that statute says. Nor must we
accept an interpretation of a statute simply because it is
agreed to by the parties. After all, “[o]ur task is to construe
what Congress has enacted.” Duncan v. Walker, 533 U. S.
167, 172 (2001). We think it appropriate in the present case
to consider whether institutions can comply with the Solo-
mon Amendment by applying a general nondiscrimination
policy to exclude military recruiters.

We conclude that they cannot and that the Government
and FAIR correctly interpret the Solomon Amendment.
The statute requires the Secretary of Defense to compare
the military’s “access to campuses” and “access to students”
to “the access to campuses and to students that is provided
to any other employer.” (Emphasis added.) The statute
does not call for an inquiry into why or how the “other em-
ployer” secured its access. Under amici’s reading, a mili-
tary recruiter has the same “access” to campuses and stu-
dents as, say, a law firm when the law firm is permitted on
campus to interview students and the military is not. We
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do not think that the military recruiter has received equal
“access” in this situation—regardless of whether the dis-
parate treatment is attributable to the military’s failure to
comply with the school’s nondiscrimination policy.

The Solomon Amendment does not focus on the content
of a school’s recruiting policy, as the amici would have it.
Instead, it looks to the result achieved by the policy and com-
pares the “access . . . provided” military recruiters to that
provided other recruiters. Applying the same policy to all
recruiters is therefore insufficient to comply with the statute
if it results in a greater level of access for other recruiters
than for the military. Law schools must ensure that their
recruiting policy operates in such a way that military re-
cruiters are given access to students at least equal to that
“provided to any other employer.” (Emphasis added.)

Not only does the text support this view, but this interpre-
tation is necessary to give effect to the Solomon Amend-
ment’s recent revision. Under the prior version, the statute
required “entry” without specifying how military recruiters
should be treated once on campus. 10 U. S. C. §983(b) (2000
ed.). The District Court thought that the DOD policy,
which required equal access to students once recruiters were
on campus, was unwarranted based on the text of the statute.
291 F. Supp. 2d, at 321. Congress responded directly to this
decision by codifying the DOD policy. Under amici’s inter-
pretation, this legislative change had no effect—law schools
could still restrict military access, so long as they do so under
a generally applicable nondiscrimination policy. Worse yet,
the legislative change made it easier for schools to keep
military recruiters out altogether: Under the prior version,
simple access could not be denied, but under the amended
version, access could be denied altogether, so long as a non-
military recruiter would also be denied access. That is
rather clearly not what Congress had in mind in codify-
ing the DOD policy. We refuse to interpret the Solomon
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Amendment in a way that negates its recent revision, and
indeed would render it a largely meaningless exercise.

We therefore read the Solomon Amendment the way both
the Government and FAIR interpret it. It is insufficient for
a law school to treat the military as it treats all other em-
ployers who violate its nondiscrimination policy. Under the
statute, military recruiters must be given the same access
as recruiters who comply with the policy.

I11

The Constitution grants Congress the power to “provide
for the common Defence,” “[t]o raise and support Armies,”
and “[tJo provide and maintain a Navy.” Art. I, §8, cls. 1,
12-13. Congress’ power in this area “is broad and sweep-
ing,” O’Brien, 391 U. S., at 377, and there is no dispute in
this case that it includes the authority to require campus
access for military recruiters. That is, of course, unless
Congress exceeds constitutional limitations on its power in
enacting such legislation. See Rostker v. Goldberg, 453 U. S.
57,67 (1981). But the fact that legislation that raises armies
is subject to First Amendment constraints does not mean
that we ignore the purpose of this legislation when determin-
ing its constitutionality; as we recognized in Rostker, “judi-
cial deference . . . is at its apogee” when Congress legislates
under its authority to raise and support armies. Id., at 70.

Although Congress has broad authority to legislate on
matters of military recruiting, it nonetheless chose to secure
campus access for military recruiters indirectly, through its
Spending Clause power. The Solomon Amendment gives
universities a choice: Either allow military recruiters the
same access to students afforded any other recruiter or forgo
certain federal funds. Congress’ decision to proceed indi-
rectly does not reduce the deference given to Congress in
the area of military affairs. Congress’ choice to promote its
goal by creating a funding condition deserves at least as def-
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erential treatment as if Congress had imposed a mandate
on universities.

Congress’ power to regulate military recruiting under the
Solomon Amendment is arguably greater because universi-
ties are free to decline the federal funds. In Grove City
College v. Bell, 465 U. S. 555, 575-576 (1984), we rejected
a private college’s claim that conditioning federal funds on
its compliance with Title IX of the Education Amendments
of 1972 violated the First Amendment. We thought this
argument “warrantfed] only brief consideration” because
“Congress is free to attach reasonable and unambiguous
conditions to federal financial assistance that educational
institutions are not obligated to accept.” Id., at 575. We
concluded that no First Amendment violation had occurred—
without reviewing the substance of the First Amendment
claims—because Grove City could decline the Government’s
funds. Id., at 575-576.

Other decisions, however, recognize a limit on Congress’
ability to place conditions on the receipt of funds. We re-
cently held that “‘the government may not deny a benefit
to a person on a basis that infringes his constitutionally
protected . . . freedom of speech even if he has no entitlement
to that benefit.”” United States v. American Library Assn.,
Inc., 539 U.S. 194, 210 (2003) (quoting Board of Comm’rs,
Wabaunsee Cty. v. Umbehr, 518 U. S. 668, 674 (1996) (some
internal quotation marks omitted)). Under this principle,
known as the unconstitutional conditions doctrine, the Sol-
omon Amendment would be unconstitutional if Congress
could not directly require universities to provide military
recruiters equal access to their students.

This case does not require us to determine when a condi-
tion placed on university funding goes beyond the “reason-
able” choice offered in Grove City and becomes an uncon-
stitutional condition. It is clear that a funding condition
cannot be unconstitutional if it could be constitutionally im-
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posed directly. See Speiser v. Randall, 357 U.S. 513, 526
(1958). Because the First Amendment would not prevent
Congress from directly imposing the Solomon Amendment’s
access requirement, the statute does not place an unconstitu-
tional condition on the receipt of federal funds.

A

The Solomon Amendment neither limits what law schools
may say nor requires them to say anything. Law schools
remain free under the statute to express whatever views
they may have on the military’s congressionally mandated
employment policy, all the while retaining eligibility for fed-
eral funds. See Tr. of Oral Arg. 25 (Solicitor General ac-
knowledging that law schools “could put signs on the bulletin
board next to the door, they could engage in speech, they
could help organize student protests”). As a general matter,
the Solomon Amendment regulates conduct, not speech. It
affects what law schools must do—afford equal access to mil-
itary recruiters—not what they may or may not say.

Nevertheless, the Third Circuit concluded that the Solo-
mon Amendment violates law schools’ freedom of speech in
a number of ways. First, in assisting military recruiters,
law schools provide some services, such as sending e-mails
and distributing flyers, that clearly involve speech. The
Court of Appeals held that in supplying these services law
schools are unconstitutionally compelled to speak the Gov-
ernment’s message. Second, military recruiters are, to
some extent, speaking while they are on campus. The
Court of Appeals held that, by forcing law schools to permit
the military on campus to express its message, the Solomon
Amendment unconstitutionally requires law schools to host
or accommodate the military’s speech. Third, although the
Court of Appeals thought that the Solomon Amendment reg-
ulated speech, it held in the alternative that, if the statute
regulates conduct, this conduct is expressive and regulating
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it unconstitutionally infringes law schools’ right to engage in
expressive conduct. We consider each issue in turn.*

1

Some of this Court’s leading First Amendment precedents
have established the principle that freedom of speech prohib-
its the government from telling people what they must say.
In West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 642
(1943), we held unconstitutional a state law requiring school-
children to recite the Pledge of Allegiance and to salute the
flag. And in Wooley v. Maynard, 430 U. S. 705, 717 (1977),
we held unconstitutional another that required New Hamp-
shire motorists to display the state motto—“Live Free or
Die”—on their license plates.

The Solomon Amendment does not require any similar ex-
pression by law schools. Nonetheless, recruiting assistance
provided by the schools often includes elements of speech.
For example, schools may send e-mails or post notices on
bulletin boards on an employer’s behalf. See, e.g., App.
169-170; Brief for NALP (National Association for Law
Placement) et al. as Amici Curiae 11. Law schools offering
such services to other recruiters must also send e-mails and
post notices on behalf of the military to comply with the Sol-

4The Court of Appeals also held that the Solomon Amendment violated
the First Amendment because it compelled law schools to subsidize the
Government’s speech “by putting demands on the law schools’ employees
and resources.” 390 F. 3d, at 240. We do not consider the law schools’
assistance to raise the issue of subsidizing Government speech as that
concept has been used in our cases. See Johanns v. Livestock Marketing
Assn., 544 U. S. 550, 559 (2005). The accommodations the law schools
must provide to military recruiters are minimal, are not of a monetary
nature, and are extended to all employers recruiting on campus, not just
the Government. And in Johanns, which was decided after the Third
Circuit’s decision in this case, we noted that our previous compelled-
subsidy cases involved subsidizing private speech, and we held that “[c]iti-
zens may challenge compelled support of private speech, but have no First
Amendment right not to fund government speech.” Id., at 562. The mil-
itary recruiters’ speech is clearly Government speech.
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omon Amendment. As FAIR points out, these compelled
statements of fact (“The U.S. Army recruiter will meet in-
terested students in Room 123 at 11 a.m.”), like compelled
statements of opinion, are subject to First Amendment scru-
tiny. See Brief for Respondents 25 (citing Riley v. National
Federation of Blind of N. C., Inc., 487 U.S. 781, 797-798
(1988)).

This sort of recruiting assistance, however, is a far cry
from the compelled speech in Barnette and Wooley. The
Solomon Amendment, unlike the laws at issue in those cases,
does not dictate the content of the speech at all, which is
only “compelled” if, and to the extent, the school provides
such speech for other recruiters. There is nothing in this
case approaching a Government-mandated pledge or motto
that the school must endorse.

The compelled speech to which the law schools point is
plainly incidental to the Solomon Amendment’s regulation of
conduct, and “it has never been deemed an abridgment of
freedom of speech or press to make a course of conduct ille-
gal merely because the conduct was in part initiated, evi-
denced, or carried out by means of language, either spoken,
written, or printed.” Giboney v. Empire Storage & Ice Co.,
336 U.S. 490, 502 (1949). Congress, for example, can pro-
hibit employers from discriminating in hiring on the basis of
race. The fact that this will require an employer to take
down a sign reading “White Applicants Only” hardly means
that the law should be analyzed as one regulating the em-
ployer’s speech rather than conduct. See R. A. V. v. St
Paul, 505 U. S. 377, 389 (1992) (“[W]ords can in some circum-
stances violate laws directed not against speech but against
conduct”). Compelling a law school that sends scheduling
e-mails for other recruiters to send one for a military re-
cruiter is simply not the same as forcing a student to pledge
allegiance, or forcing a Jehovah’s Witness to display the
motto “Live Free or Die,” and it trivializes the freedom pro-
tected in Barnette and Wooley to suggest that it is.
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Our compelled-speech cases are not limited to the situation
in which an individual must personally speak the govern-
ment’s message. We have also in a number of instances lim-
ited the government’s ability to force one speaker to host
or accommodate another speaker’s message. See Hurley v.
Irish-American Gay, Lesbian and Bisexual Group of Bos-
ton, Inc., 515 U. S. 557, 566 (1995) (state law cannot require
a parade to include a group whose message the parade’s or-
ganizer does not wish to send); Pacific Gas & Elec. Co. v.
Public Util. Comm™n of Cal., 475 U. S. 1, 20-21 (1986) (plu-
rality opinion); accord, id., at 25 (Marshall, J., concurring in
judgment) (state agency cannot require a utility company to
include a third-party newsletter in its billing envelope);
Miami Herald Publishing Co. v. Tornillo, 418 U. S. 241, 258
(1974) (right-of-reply statute violates editors’ right to deter-
mine the content of their newspapers). Relying on these
precedents, the Third Circuit concluded that the Solomon
Amendment unconstitutionally compels law schools to ac-
commodate the military’s message “[bl]y requiring schools to
include military recruiters in the interviews and recruiting
receptions the schools arrange.” 390 F. 3d, at 240.

The compelled-speech violation in each of our prior cases,
however, resulted from the fact that the complaining speak-
er’s own message was affected by the speech it was forced
to accommodate. The expressive nature of a parade was
central to our holding in Hurley. 515 U. S., at 568 (“Parades
are . .. a form of expression, not just motion, and the inher-
ent expressiveness of marching to make a point explains our
cases involving protest marches”). We concluded that be-
cause “every participating unit affects the message conveyed
by the [parade’s] private organizers,” a law dictating that a
particular group must be included in the parade “alter[s] the
expressive content of thle] parade.” Id., at 572-573. As a
result, we held that the State’s public accommodation law, as
applied to a private parade, “violates the fundamental rule
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of protection under the First Amendment, that a speaker has
the autonomy to choose the content of his own message.”
Id., at 573.

The compelled-speech violations in Tornillo and Pacific
Gas also resulted from interference with a speaker’s desired
message. In Tornillo, we recognized that “the compelled
printing of a reply . . . tak[es] up space that could be devoted
to other material the newspaper may have preferred to
print,” 418 U. S., at 256, and therefore concluded that this
right-of-reply statute infringed the newspaper editors’ free-
dom of speech by altering the message the paper wished
to express, id., at 258. The same is true in Pacific Gas.
There, the utility company regularly included its newsletter,
which we concluded was protected speech, in its billing enve-
lope. 475 U.S., at 8-9. Thus, when the state agency or-
dered the utility to send a third-party newsletter four times
a year, it interfered with the utility’s ability to communicate
its own message in its newsletter. A plurality of the Court
likened this to the situation in Tornillo and held that the
forced inclusion of the other newsletter interfered with the
utility’s own message. 475 U. S., at 16-18.

In this case, accommodating the military’s message does
not affect the law schools’ speech, because the schools are
not speaking when they host interviews and recruiting re-
ceptions. Unlike a parade organizer’s choice of parade con-
tingents, a law school’s decision to allow recruiters on
campus is not inherently expressive. Law schools facilitate
recruiting to assist their students in obtaining jobs. A law
school’s recruiting services lack the expressive quality of a
parade, a newsletter, or the editorial page of a newspaper;
its accommodation of a military recruiter’s message is not
compelled speech because the accommodation does not suffi-
ciently interfere with any message of the school.

The schools respond that if they treat military and non-
military recruiters alike in order to comply with the Sol-
omon Amendment, they could be viewed as sending the
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message that they see nothing wrong with the military’s
policies, when they do. We rejected a similar argument in
PruneYard Shopping Center v. Robins, 447 U. S. 74 (1980).
In that case, we upheld a state law requiring a shopping
center owner to allow certain expressive activities by others
on its property. We explained that there was little likeli-
hood that the views of those engaging in the expressive ac-
tivities would be identified with the owner, who remained
free to disassociate himself from those views and who was
“not . . . being compelled to affirm [a] belief in any govern-
mentally prescribed position or view.” Id., at 88.

The same is true here. Nothing about recruiting suggests
that law schools agree with any speech by recruiters, and
nothing in the Solomon Amendment restricts what the law
schools may say about the military’s policies. We have held
that high school students can appreciate the difference be-
tween speech a school sponsors and speech the school per-
mits because legally required to do so, pursuant to an equal
access policy. Board of Ed. of Westside Community
Schools (Dist. 66) v. Mergens, 496 U. S. 226, 250 (1990) (plu-
rality opinion); accord, id., at 268 (Marshall, J., concurring in
judgment); see also Rosenberger v. Rector and Visitors of
Univ. of Va., 515 U. S. 819, 841 (1995) (attribution concern
“not a plausible fear”). Surely students have not lost that
ability by the time they get to law school.

3

Having rejected the view that the Solomon Amendment
impermissibly regulates speech, we must still consider
whether the expressive nature of the conduct regulated by
the statute brings that conduct within the First Amend-
ment’s protection. In O’Brien, we recognized that some
forms of “‘symbolic speech’” were deserving of First
Amendment protection. 391 U. S., at 376. But we rejected
the view that “conduct can be labeled ‘speech’ whenever the
person engaging in the conduct intends thereby to express
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an idea.” Ibid. Instead, we have extended First Amend-
ment protection only to conduct that is inherently expres-
sive. In Texas v. Johnson, 491 U.S. 397, 406 (1989), for
example, we applied O’Brien and held that burning the
American flag was sufficiently expressive to warrant First
Amendment protection.

Unlike flag burning, the conduct regulated by the Solomon
Amendment is not inherently expressive. Prior to the adop-
tion of the Solomon Amendment’s equal access requirement,
law schools “expressed” their disagreement with the military
by treating military recruiters differently from other recruit-
ers. But these actions were expressive only because the
law schools accompanied their conduct with speech explain-
ing it. For example, the point of requiring military inter-
views to be conducted on the undergraduate campus is not
“overwhelmingly apparent.” Johnson, supra, at 406. An
observer who sees military recruiters interviewing away
from the law school has no way of knowing whether the law
school is expressing its disapproval of the military, all the
law school’s interview rooms are full, or the military recruit-
ers decided for reasons of their own that they would rather
interview someplace else.

The expressive component of a law school’s actions is not
created by the conduct itself but by the speech that accompa-
nies it. The fact that such explanatory speech is necessary
is strong evidence that the conduct at issue here is not so
inherently expressive that it warrants protection under
O’Brien. If combining speech and conduct were enough to
create expressive conduct, a regulated party could always
transform conduct into “speech” simply by talking about it.
For instance, if an individual announces that he intends to
express his disapproval of the Internal Revenue Service by
refusing to pay his income taxes, we would have to apply
O’Brien to determine wheth