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Errata 

289 U. S. 478, line 2: “enabling” should be “employing”. 
546 U. S. 1120, No. 05–7773: “471 F. 3d” should be “417 F. 3d”. 
546 U. S. 1188, No. 05–8163: “812 So. 2d” should be “912 So. 2d”. 
548 U. S. 130, lines 5, 7, 8, 11: “mol/L” should be “μmol/L”. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 1, 2006, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, David H. Souter, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, David H. Souter, Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, John Paul Stevens, Associate Justice. 
For the Seventh Circuit, John Paul Stevens, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Stephen Breyer, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

February 1, 2006. 

(For next previous allotment, see 546 U. S., p. v.) 
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IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 2006

PURCELL et al. v. GONZALEZ et al.

on application for stay

No. 06A375 (06–532). Decided October 20, 2006*

Plaintiffs below, Arizona residents, Indian tribes, and community groups,
brought suit in federal court challenging the State’s new voter identifi-
cation requirements. The District Court denied their request for a pre-
liminary injunction but issued no findings of fact or conclusions of law
at that time. When, on appeal, plaintiffs received a briefing schedule
concluding after the November election, they sought an injunction pend-
ing appeal, which the Ninth Circuit granted without explanation. Sub-
sequently, the District Court issued its findings of fact and conclusions
of law.

Held: There is no indication that the Ninth Circuit gave the necessary
deference to the discretion of the District Court, and this was error.
By failing to provide any factual findings or reasoning of its own, the
Ninth Circuit left this Court in the position of evaluating the Circuit’s
bare order in light of the District Court’s ultimate findings, which have
not been shown to be incorrect. While this Court expresses no opinion
on the correct disposition of the appeals or ultimate resolution of the
cases, vacating the Ninth Circuit’s order shall of necessity allow the
election to proceed without an injunction suspending the requirements.

Certiorari granted; vacated and remanded.

*Together with No. 06A379 (06–533), Arizona et al. v. Gonzalez et al.,
also on application for stay.

1
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Per Curiam

Per Curiam.

The State of Arizona and county officials from four of its
counties seek relief from an interlocutory injunction entered
by a two-judge motions panel of the Court of Appeals for the
Ninth Circuit. Justice Kennedy has referred the appli-
cants’ filings to the Court. We construe the filings of the
State and the county officials as petitions for certiorari; we
grant the petitions; and we vacate the order of the Court
of Appeals.

I

In 2004, Arizona voters approved Proposition 200. The
measure sought to combat voter fraud by requiring voters
to present proof of citizenship when they register to vote
and to present identification when they vote on election day.

The election procedures implemented to effect Proposition
200 do not necessarily result in the turning away of qualified,
registered voters by election officials for lack of proper iden-
tification. A voter who arrives at the polls on election day
without identification may cast a conditional provisional bal-
lot. For that ballot to be counted, the voter is allowed five
business days to return to a designated site and present
proper identification. In addition any voter who knows he
or she cannot secure identification within five business days
of the election has the option to vote before election day
during the early voting period. The State has determined
that, because there is adequate time during the early voting
period to compare the voters’ signatures on the ballot with
their signatures on the registration rolls, voters need not
present identification if voting early.

Arizona is a covered jurisdiction under § 5 of the Voting
Rights Act of 1965. So it was required to preclear any new
voting “standard, practice, or procedure” with either the
United States Attorney General or the District Court for the
District of Columbia to ensure its new voting policy did “not
have the purpose [or] effect of denying or abridging the right
to vote on account of race or color,” 42 U. S. C. § 1973c. See
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Georgia v. Ashcroft, 539 U. S. 461, 461–462 (2003). On
May 6, 2005, the United States Attorney General precleared
the procedures Arizona adopted under Proposition 200.

In the District Court the plaintiffs in this action are resi-
dents of Arizona, Indian tribes, and various community orga-
nizations. In May 2006, these plaintiffs brought suit chal-
lenging Proposition 200’s identification requirements. On
September 11, 2006, the District Court denied their request
for a preliminary injunction, but it did not at that time issue
findings of fact or conclusions of law. These findings were
important because resolution of legal questions in the Court
of Appeals required evaluation of underlying factual issues.

The plaintiffs appealed the denial, and the Clerk of the
Court of Appeals set a briefing schedule that concluded on
November 21, two weeks after the upcoming November 7
election. The plaintiffs then requested an injunction pend-
ing appeal from the Court of Appeals. Pursuant to the
Court of Appeals’ rules, the request for an injunction was
assigned to a two-judge motions/screening panel. See Rule
3–3 (CA9 2002). On October 5, after receiving lengthy writ-
ten responses from the State and the county officials but
without oral argument, the panel issued a four-sentence
order enjoining Arizona from enforcing Proposition 200’s
provisions pending disposition, after full briefing, of the ap-
peals of the denial of a preliminary injunction. The Court of
Appeals offered no explanation or justification for its order.
Four days later, the court denied a motion for reconsidera-
tion. The order denying the motion likewise gave no ration-
ale for the court’s decision.

Despite the time-sensitive nature of the proceedings and
the pendency of a request for emergency relief in the Court
of Appeals, the District Court did not issue its findings of
fact and conclusions of law until October 12. It then con-
cluded that “plaintiffs have shown a possibility of success on
the merits of some of their arguments but the Court cannot
say that at this stage they have shown a strong likelihood.”
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Order in No. CV 06–1268–PHX–ROS etc. (D. Ariz., Oct. 11,
2006), pp. 7–8, App. to Application for Stay of Injunction, Tab
5 (internal quotation marks and alterations omitted). The
District Court then found the balance of the harms and the
public interest counseled in favor of denying the injunction.

II

“A State indisputably has a compelling interest in preserv-
ing the integrity of its election process.” Eu v. San Fran-
cisco County Democratic Central Comm., 489 U. S. 214, 231
(1989). Confidence in the integrity of our electoral proc-
esses is essential to the functioning of our participatory
democracy. Voter fraud drives honest citizens out of the
democratic process and breeds distrust of our government.
Voters who fear their legitimate votes will be outweighed
by fraudulent ones will feel disenfranchised. “[T]he right of
suffrage can be denied by a debasement or dilution of the
weight of a citizen’s vote just as effectively as by wholly pro-
hibiting the free exercise of the franchise.” Reynolds v.
Sims, 377 U. S. 533, 555 (1964). Countering the State’s com-
pelling interest in preventing voter fraud is the plaintiffs’
strong interest in exercising the “fundamental political
right” to vote. Dunn v. Blumstein, 405 U. S. 330, 336 (1972)
(internal quotation marks omitted). Although the likely ef-
fects of Proposition 200 are much debated, the possibility
that qualified voters might be turned away from the polls
would caution any district judge to give careful consideration
to the plaintiffs’ challenges.

Faced with an application to enjoin operation of voter
identification procedures just weeks before an election, the
Court of Appeals was required to weigh, in addition to the
harms attendant upon issuance or nonissuance of an injunc-
tion, considerations specific to election cases and its own
institutional procedures. Court orders affecting elections,
especially conflicting orders, can themselves result in voter
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confusion and consequent incentive to remain away from the
polls. As an election draws closer, that risk will increase.
So the Court of Appeals may have deemed this consideration
to be grounds for prompt action. Furthermore, it might
have given some weight to the possibility that the nonpre-
vailing parties would want to seek en banc review. In the
Ninth Circuit that procedure, involving voting by all active
judges and an en banc hearing by a court of 15, can consume
further valuable time. These considerations, however, can-
not be controlling here. It was still necessary, as a proce-
dural matter, for the Court of Appeals to give deference to
the discretion of the District Court. We find no indication
that it did so, and we conclude this was error.

Although at the time the Court of Appeals issued its order
the District Court had not yet made factual findings to which
the Court of Appeals owed deference, see Fed. Rule Civ.
Proc. 52(a), by failing to provide any factual findings or in-
deed any reasoning of its own the Court of Appeals left this
Court in the position of evaluating the Court of Appeals’
bare order in light of the District Court’s ultimate findings.
There has been no explanation given by the Court of Appeals
showing the ruling and findings of the District Court to be
incorrect. In view of the impending election, the necessity
for clear guidance to the State of Arizona, and our conclusion
regarding the Court of Appeals’ issuance of the order we
vacate the order of the Court of Appeals.

We underscore that we express no opinion here on the
correct disposition, after full briefing and argument, of the
appeals from the District Court’s September 11 order or on
the ultimate resolution of these cases. As we have noted,
the facts in these cases are hotly contested, and “[n]o bright
line separates permissible election-related regulation from
unconstitutional infringements.” Timmons v. Twin Cities
Area New Party, 520 U. S. 351, 359 (1997). Given the immi-
nence of the election and the inadequate time to resolve the
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Stevens, J., concurring

factual disputes, our action today shall of necessity allow the
election to proceed without an injunction suspending the
voter identification rules.

The order of the Court of Appeals is vacated, and the cases
are remanded for further proceedings consistent with this
opinion. Pursuant to this Court’s Rule 45.3, the Clerk is
directed to issue the judgment in these cases forthwith.

It is so ordered.

Justice Stevens, concurring.
Allowing the election to proceed without enjoining the

statutory provisions at issue will provide the courts with a
better record on which to judge their constitutionality. At
least two important factual issues remain largely unresolved:
the scope of the disenfranchisement that the novel identifi-
cation requirements will produce, and the prevalence and
character of the fraudulent practices that allegedly justify
those requirements. Given the importance of the constitu-
tional issues, the Court wisely takes action that will enhance
the likelihood that they will be resolved correctly on the
basis of historical facts rather than speculation.
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AYERS, ACTING WARDEN v. BELMONTES 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 05–493. Argued October 3, 2006—Decided November 13, 2006 

In the penalty phase of respondent’s capital murder trial, he introduced 
mitigating evidence to show, inter alia, that he would lead a construc­
tive life if incarcerated rather than executed, testifying that he had done 
so during a previous incarceration, when he had embraced Christianity. 
Two prison chaplains and his Christian sponsors from that time testified 
on his behalf, and the parties’ closing arguments discussed this mit­
igating evidence and how the jury should consider it. The trial judge 
told the jury to consider “[a]ny other circumstance which extenu­
ates the gravity of the crime even though it is not a legal excuse for the 
crime,” an instruction known as “factor (k)” under California’s then­
applicable statutory scheme. Respondent was sentenced to death. He 
contended, on direct review and in federal habeas proceedings, that fac­
tor (k) and the trial court’s other instructions barred the jury from con­
sidering his forward-looking mitigation evidence in violation of his 
Eighth Amendment right to present all mitigating evidence in capital 
sentencing proceedings. The Federal District Court denied relief, but 
the Ninth Circuit reversed. On reconsideration in light of Brown v. 
Payton, 544 U. S. 133, the Ninth Circuit again invalidated respondent’s 
sentence. 

Held: The factor (k) instruction is consistent with the constitutional right 
to present mitigating evidence in capital sentencing proceedings. 
Pp. 12–24. 

(a) This Court has previously found that factor (k) does not preclude 
consideration of constitutionally relevant evidence, such as mitigating 
evidence about a defendant’s precrime background and character, Boyde 
v. California, 494 U. S. 370, 377–378, 386, or postcrime rehabilitation, 
Brown v. Payton, supra, at 135–136, and found the proper inquiry to be 
“whether there is a reasonable likelihood that the jury has applied the 
challenged instruction in a way that prevents the consideration of con­
stitutionally relevant evidence,” Boyde, supra, at 380. Pp. 12–14. 

(b) That inquiry applies here. Like Payton, this case involves 
forward-looking evidence and comes to the Court on federal habeas pro­
ceedings, but unlike Payton, it was filed before the effective date of the 
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). The 
Ninth Circuit distinguished Payton on this ground, but erred in finding 
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a “reasonable probability” that the jury did not consider evidence of 
respondent’s future potential. 414 F. 3d 1094, 1138. Pp. 14–24. 

(1) The Circuit adopted a narrow and unrealistic interpretation of 
factor (k), ruling that “this instruction allows the jury to consider evi­
dence that bears upon the commission of the crime by the defendant 
and excuses or mitigates his culpability for the offense,” 414 F. 3d, at 
1134. As Boyde and Payton explain, the jury is directed “to consider 
any other circumstance that might excuse the crime.” Boyde, supra, 
at 382. Just as precrime background and character (Boyde) and post­
crime rehabilitation (Payton) may “extenuat[e] the gravity of the 
crime,” so may some likelihood of future good conduct count as a circum­
stance tending to make a defendant less deserving of the death penalty. 
The Ninth Circuit failed to heed the full import of Payton’s holding, 
which is significant even where AEDPA is inapplicable. Moreover, 
since respondent sought to extrapolate future behavior from precrime 
conduct, his mitigation theory was more analogous to the good-character 
evidence Boyde found to fall within factor (k)’s purview. Pp. 15–16. 

(2) This Court’s interpretation of factor (k) is the one most consist­
ent with the evidence presented to the jury, the parties’ closing argu­
ments, and the trial court’s other instructions. It is improbable that 
the jury believed that the parties were engaged in an exercise in futility 
when respondent presented extensive forward-looking evidence in open 
court. Both prosecution and defense arguments assumed the evidence 
was relevant. The prosecutor’s remarks that the evidence was weak 
and his opinion about the weight it should be given confirmed to the 
jury that it should analyze respondent’s future potential. Respondent’s 
personal pleas were consistent with a trial in which the jury would as­
sess his future prospects in determining what sentence to impose. This 
analysis is confirmed by defense counsel’s closing arguments. The trial 
court’s other instructions make it quite implausible that the jury would 
deem itself foreclosed from considering respondent’s full case in mitiga­
tion. The judge told the jury to consider all of the evidence, which 
included respondent’s forward-looking mitigation case. The sharp con­
trast between the aggravation instruction (only enumerated factors 
could be considered) and the mitigation one (listed factors were merely 
examples) also made clear that the jury was to take a broad view of 
mitigating evidence. In concluding otherwise, the Ninth Circuit cited 
juror queries as evidence of confusion. Assuming that interpretation 
is correct, the court’s conclusion that a juror likely ignored forward­
looking evidence presupposes what it purports to establish, namely, that 
forward-looking evidence could not fall within factor (k). Pp. 16–24. 

414 F. 3d 1094, reversed and remanded. 
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Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Thomas, and Alito, JJ., joined. Scalia, J., filed a con­
curring opinion, in which Thomas, J., joined, post, p. 24. Stevens, J., 
filed a dissenting opinion, in which Souter, Ginsburg, and Breyer, JJ., 
joined, post, p. 25. 

Mark A. Johnson, Deputy Attorney General of California, 
argued the cause for petitioner. With him on the briefs 
were Bill Lockyer, Attorney General, Manuel M. Medeiros, 
State Solicitor General, Donald E. de Nicola, Deputy State 
Solicitor General, Mary Jo Graves, Chief Assistant Attorney 
General, Robert R. Anderson, former Chief Assistant Attor­
ney General, Michael P. Farrell, Senior Assistant Attorney 
General, Eric L. Christoffersen, Assistant Supervising Dep­
uty Attorney General, and Ward A. Campbell, former Super­
vising Deputy Attorney General. 

Eric S. Multhaup, by appointment of the Court, 547 U. S. 
1190, argued the cause for respondent. With him on the 
brief was Christopher H. Wing.* 

Justice Kennedy delivered the opinion of the Court. 

Fernando Belmontes, the respondent here, was tried in 
1982 in the Superior Court of the State of California in and 
for the County of San Joaquin. A jury returned a verdict 
of murder in the first degree and then determined he should 

*Briefs of amici curiae urging reversal were filed for the State of Texas 
et al. by Greg Abbott, Attorney General of Texas, Kent C. Sullivan, First 
Assistant Attorney General, Don Clemmer, Deputy Attorney General, and 
Gena Bunn and Edward L. Marshall, Assistant Attorneys General, and 
by the Attorneys General for their respective States as follows: Troy King 
of Alabama, Terry Goddard of Arizona, Mike Beebe of Arkansas, John W. 
Suthers of Colorado, Charles J. Crist, Jr., of Florida, Lawrence G. Wasden 
of Idaho, Lisa Madigan of Illinois, Jim Hood of Mississippi, George J. 
Chanos of Nevada, Patricia A. Madrid of New Mexico, Jim Petro of Ohio, 
Thomas W. Corbett, Jr., of Pennsylvania, Henry D. McMaster of South 
Carolina, Mark L. Shurtleff of Utah, Robert F. McDonnell of Virginia, 
and Rob McKenna of Washington; and for the Criminal Justice Legal 
Foundation by Kent S. Scheidegger. 
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Opinion of the Court 

be sentenced to death. The issue before us concerns a jury 
instruction in the sentencing phase. 

The trial court, following the statute then in effect, di­
rected the jury, with other instructions and in a context to 
be discussed in more detail, to consider certain specific fac­
tors either as aggravating or mitigating. The trial court 
further instructed the jury to consider “[a]ny other circum­
stance which extenuates the gravity of the crime even 
though it is not a legal excuse for the crime.” App. 184. 
Under the then-applicable statutory scheme this general or 
catchall factor was codified at Cal. Penal Code Ann. § 190.3(k) 
(West 1988); and it is referred to as “factor (k).” 

Belmontes contended, on direct review, in state collateral 
proceedings, and in the federal habeas proceedings giving 
rise to this case, that factor (k) and the trial court’s other 
instructions barred the jury from considering his forward­
looking mitigation evidence—specifically evidence that he 
likely would lead a constructive life if incarcerated instead 
of executed. The alleged limitation, in his view, prevented 
the jury from considering relevant mitigation evidence, in 
violation of his Eighth Amendment right to present all miti­
gating evidence in capital sentencing proceedings. See, e. g., 
Penry v. Johnson, 532 U. S. 782, 797 (2001); Skipper v. South 
Carolina, 476 U. S. 1, 4–5, 8 (1986); Eddings v. Oklahoma, 
455 U. S. 104, 112 (1982). The California Supreme Court, 
affirming the judgment and sentence, rejected this conten­
tion and other challenges. People v. Belmontes, 45 Cal. 3d 
744, 799–802, 819, 755 P. 2d 310, 341–343, 355 (1988). 

In February 1994, after exhausting state remedies, re­
spondent filed an amended federal habeas petition. The 
United States District Court for the Eastern District of Cali­
fornia denied relief, App. to Pet. for Cert. 140a–141a, 145a, 
but a divided panel of the United States Court of Appeals 
for the Ninth Circuit reversed in relevant part, Belmontes v. 
Woodford, 350 F. 3d 861, 908 (2003). Over the dissent of 
eight judges, the Court of Appeals denied rehearing en banc. 
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Belmontes v. Woodford, 359 F. 3d 1079 (2004). This Court 
granted certiorari, vacated the judgment, and remanded for 
further consideration in light of Brown v. Payton, 544 U. S. 
133 (2005). Brown v. Belmontes, 544 U. S. 945 (2005). On 
remand, a divided panel again invalidated respondent’s sen­
tence; it distinguished Payton on the grounds that the Anti­
terrorism and Effective Death Penalty Act of 1996 (AEDPA), 
110 Stat. 1214, though applicable in that case, does not apply 
here. Belmontes v. Brown, 414 F. 3d 1094, 1101–1102 (2005). 
Over yet another dissent, the Court of Appeals again denied 
rehearing en banc. Belmontes v. Stokes, 427 F. 3d 663 
(2005). We granted certiorari, 547 U. S. 1110 (2006), and 
now reverse. 

I 

The evidence at trial showed that in March 1981, while 
burglarizing a home where two accomplices had attended 
a party, respondent unexpectedly encountered 19-year-old 
Steacy McConnell. Respondent killed her by striking her 
head 15 to 20 times with a steel dumbbell bar. Respondent 
had armed himself with the dumbbell bar before entering 
the victim’s home. See Belmontes, supra, at 760–764, 755 
P. 2d, at 315–317. 

In the sentencing phase of his trial Belmontes introduced 
mitigating evidence to show, inter alia, that he would make 
positive contributions to society in a structured prison envi­
ronment. Respondent testified that, during a previous term 
under the California Youth Authority (CYA), he had behaved 
in a constructive way, working his way to the number two 
position on a fire crew in the CYA fire camp in which he 
was incarcerated. App. 44–45, 53. About that time he had 
embraced Christianity and entered into a Christian sponsor­
ship program. He admitted that initially he participated in 
this program to spend time away from the camp. Later, 
after forming a good relationship with the married couple 
who were his Christian sponsors, he pursued a more reli­
gious life and was baptized. Although his religious commit­
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ment lapsed upon his release from the CYA, he testified that 
he would once again turn to religion whenever he could re­
dedicate himself fully to it. Id., at 46–48, 53–55. Finally, 
he answered in the affirmative when asked if he was “pre­
pared to contribute in anyway [he] can to society if [he was] 
put in prison for the rest of [his] life.” Id., at 58. 

Respondent’s former CYA chaplain testified at the sen­
tencing hearing that respondent’s conversion appeared genu­
ine. The chaplain, describing respondent as “salvageable,” 
expressed hope that respondent would contribute to prison 
ministries if given a life sentence. Id., at 79–83. An assist­
ant chaplain similarly testified that, based on past experi­
ence, respondent likely would be adept at counseling other 
prisoners to avoid the mistakes he had made when they leave 
prison. Id., at 95–96. And respondent’s Christian sponsors 
testified he was like a son to them and had been a positive 
influence on their own son. They also indicated he had par­
ticipated in various activities at their church. Id., at 99– 
103, 110–114. 

After respondent presented his mitigating evidence, the 
parties made closing arguments discussing respondent’s miti­
gating evidence and how the jury should consider it. Re­
spondent was also allowed to provide his own statement. 
The trial judge included in his instructions the disputed fac­
tor (k) language, an instruction that has since been amended, 
see Cal. Jury Instr., Crim., No. 8.85(k) (2005). 

II 

In two earlier cases this Court considered a constitutional 
challenge to the factor (k) instruction. See Brown v. Pay­
ton, supra; Boyde v. California, 494 U. S. 370 (1990). In 
Boyde, the Court rejected a claim that factor (k), with its 
focus on circumstances “ ‘extenuat[ing] the gravity of the 
crime, ’ ” precluded consideration of mitigating evidence 
unrelated to the crime, such as evidence of the defend­
ant’s background and character. Id., at 377–378, 386. The 
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“proper inquiry,” the Court explained, “is whether there is a 
reasonable likelihood that the jury has applied the challenged 
instruction in a way that prevents the consideration of con­
stitutionally relevant evidence.” Id., at 380. Since the de­
fendant in Boyde “had an opportunity through factor (k) to 
argue that his background and character ‘extenuated’ or ‘ex­
cused’ the seriousness of the crime,” the Court saw “no rea­
son to believe that reasonable jurors would resist the view, 
‘long held by society,’ that in an appropriate case such evi­
dence would counsel imposition of a sentence less than 
death.” Id., at 382 (citing Penry v. Lynaugh, 492 U. S. 302, 
319 (1989)). During the sentencing phase in Boyde, more­
over, the defense had presented extensive evidence regard­
ing background and character, so construing factor (k) to 
preclude consideration of that evidence would have required 
the jurors not only to believe that “the court’s instructions 
transformed all of this ‘favorable testimony into a virtual 
charade,’ ” 494 U. S., at 383 (quoting California v. Brown, 
479 U. S. 538, 542 (1987)), but also to disregard another in­
struction requiring the jury to “ ‘consider all of the evidence 
which has been received during any part of the trial of this 
case,’ ” 494 U. S., at 383. 

In Payton, the Court again evaluated arguments that fac­
tor (k) barred consideration of constitutionally relevant evi­
dence—this time, evidence relating to postcrime rehabilita­
tion, rather than precrime background and character. See 
544 U. S., at 135–136. Payton did not come to this Court, 
as had Boyde, on direct review, but rather by federal habeas 
petition subject to AEDPA. Relief was available only if 
“the state court’s adjudication of the claim ‘resulted in a deci­
sion that was contrary to, or involved an unreasonable appli­
cation of, clearly established Federal law, as determined by 
the Supreme Court of the United States.’ ” Payton, supra, 
at 141 (quoting 28 U. S. C. § 2254(d)(1)). Although the prose­
cutor in Payton had argued to the jury—incorrectly—that 
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factor (k) did not permit consideration of postcrime rehabili­
tation evidence, this Court concluded that the California Su­
preme Court reasonably applied Boyde in finding no Eighth 
Amendment violation. 544 U. S., at 142, 146–147. Accept­
ing the prosecutor’s reading would have required “the sur­
prising conclusion that remorse could never serve to lessen 
or excuse a crime.” Id., at 142. Furthermore, countering 
any misimpression created by the prosecution’s argument, 
the defense in Payton had presented extensive evidence and 
argument regarding a postcrime religious conversion and 
other good behavior. The trial court had instructed the jury 
to consider all evidence admitted “ ‘during any part of the 
trial in this case, except as you may be hereafter in­
structed,’ ” and the prosecution itself “devoted substantial 
attention to discounting [the postcrime evidence’s] impor­
tance as compared to the aggravating factors.” Id., at 145– 
146. Hence, the state court in Payton could reasonably 
have concluded that, as in Boyde, there was no reasonable 
likelihood that the jury understood the instruction to pre­
clude consideration of the postcrime mitigation evidence it 
had heard. 544 U. S., at 147. 

III 

As the Court directed in Boyde, we inquire “whether there 
is a reasonable likelihood that the jury has applied the 
challenged instruction in a way that prevents the consider­
ation of constitutionally relevant evidence.” 494 U. S., at 
380. Here, as in Payton, respondent argues that factor 
(k) prevented the jury from giving effect to his forward­
looking evidence. And, as in Payton, respondent’s case 
comes to this Court in federal habeas proceedings collater­
ally attacking the state court’s ruling. Unlike in Payton, 
however, the federal petition in this case was filed before 
AEDPA’s effective date. AEDPA and its deferential stand­
ards of review are thus inapplicable. See Woodford v. Gar­
ceau, 538 U. S. 202, 210 (2003). The Court of Appeals distin­
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guished Payton on this ground. See 414 F. 3d, at 1101–1102. 
It was mistaken, however, to find a “reasonable probability” 
that the jury did not consider respondent’s future potential. 
Id., at 1138. 

A 

The Court of Appeals erred by adopting a narrow and, we 
conclude, an unrealistic interpretation of factor (k). “Most 
naturally read,” the Court of Appeals reasoned, “this in­
struction allows the jury to consider evidence that bears 
upon the commission of the crime by the defendant and ex­
cuses or mitigates his culpability for the offense.” Id., at 
1134. As both Boyde and Payton explain, however, this in­
terpretation is too confined. “The instruction did not . . .  
limit the jury’s consideration to ‘any other circumstance of 
the crime which extenuates the gravity of the crime.’ The 
jury was directed to consider any other circumstance that 
might excuse the crime.” Boyde, supra, at 382; see also 
Payton, supra, at 141–142. And just as precrime back­
ground and character (Boyde) and postcrime rehabilitation 
(Payton) may “extenuat[e] the gravity of the crime,” so may 
some likelihood of future good conduct count as a circum­
stance tending to make a defendant less deserving of the 
death penalty. Cf. Skipper, 476 U. S., at 4–5 (explaining that 
while inferences regarding future conduct do not “relate spe­
cifically to [a defendant’s] culpability for the crime he com­
mitted,” those inferences are “ ‘mitigating’ in the sense that 
they might serve ‘as a basis for a sentence less than death’ ” 
(quoting Lockett v. Ohio, 438 U. S. 586, 604 (1978) (plurality 
opinion))). 

The Court of Appeals failed to heed the full import of Pay­
ton’s holding, a holding that has significance even where 
AEDPA is inapplicable. Payton indicated that reading fac­
tor (k) to preclude consideration of postcrime evidence would 
require “the surprising conclusion that remorse could never 
serve to lessen or excuse a crime.” 544 U. S., at 142. So, 
too, would it be counterintuitive if a defendant’s capacity to 
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redeem himself through good works could not extenuate his 
offense and render him less deserving of a death sentence. 

In any event, since respondent sought to extrapolate fu­
ture behavior from precrime conduct, his mitigation theory 
was more analogous to the good-character evidence exam­
ined in Boyde and held to fall within factor (k)’s purview. 
See 494 U. S., at 381 (describing the evidence at issue as in­
cluding evidence of the defendant’s “strength of character”). 
Both types of evidence suggest the crime stemmed more 
from adverse circumstances than from an irredeemable char­
acter. See 414 F. 3d, at 1141–1142 (O’Scannlain, J., concur­
ring in part and dissenting in part); cf. Johnson v. Texas, 
509 U. S. 350, 369 (1993) (noting that the “forward-looking” 
future-dangerousness inquiry “is not independent of an as­
sessment of personal culpability”). 

B 

Our interpretation of factor (k) is the one most consistent 
with the evidence presented to the jury, the parties’ closing 
arguments, and the other instructions provided by the trial 
court. Each of these will be discussed in turn. 

As the Court of Appeals recognized, future-conduct evi­
dence was central to the mitigation case presented by the 
defense. See 414 F. 3d, at 1134. Indeed, although the de­
fense also adduced evidence of a troubled upbringing, re­
spondent testified that he could not use his difficult life “as 
a crutch to say I am in a situation right now, I’m here now 
because of that.” App. 40. Given this assertion, and con­
sidering the extensive forward-looking evidence presented 
at sentencing—evidence including testimony from two prison 
chaplains, respondent’s church sponsors, and respondent 
himself—the jurors could have disregarded respondent’s fu­
ture potential only if they drew the unlikely inference that 
“the court’s instructions transformed all of this ‘favorable 
testimony into a virtual charade,’ ” Boyde, supra, at 383 
(quoting Brown, 479 U. S., at 542). It is improbable the ju­
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rors believed that the parties were engaging in an exercise 
in futility when respondent presented (and both counsel later 
discussed) his mitigating evidence in open court. 

Arguments by the prosecution and the defense assumed 
the evidence was relevant. The prosecutor initially dis­
cussed the various factors that were to guide the jury. He 
referred to factor (k) as “a catchall.” App. 153. He then 
discussed respondent’s religious experience in some detail. 
With respect to whether this experience fit within factor (k), 
he indicated: “I’m not sure it really fits in there. I’m not 
sure it really fits in any of them. But I think it appears to 
be a proper subject of consideration.” Id., at 154. These 
seemingly contradictory statements are explained by the 
prosecutor’s following comments. 

The prosecutor suggested (quite understandably on the 
record) that respondent’s religious evidence was weak. He 
stated: “You know, first of all, it’s no secret that the evidence 
upon which the defendant’s religious experience rests is 
somewhat shaky.” Ibid. He also opined that the experi­
ence had to be taken “with a grain of salt.” Id., at 155. 
The jury would have realized that, when the prosecutor sug­
gested respondent’s religious experience did not fit within 
factor (k), he was discussing the persuasiveness of the evi­
dence, not the jury’s ability to consider it. After all, he 
thought religion was “a proper subject of consideration.” 
Id., at 154. 

The prosecutor then discussed how the jury should weigh 
respondent’s “religious awakening”: 

“I suppose you can say it would be appropriate be­
cause—in this fashion: The defendant may be of value 
to the community later. You recall the people talking 
about how he would have the opportunity to work with 
other prisoners in prison. And I think that value to 
the community is something that you have to weigh in. 
There’s something to that. 

“On the other hand, the fact that someone has religion 
as opposed to someone doesn’t should be no grounds for 
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either giving or withholding life. I mean let’s turn it 
around and look at the other side of the coin. Suppose 
someone said he didn’t belong to a church and didn’t talk 
to a minister. Would that man deserve to die merely 
because of that? So if he says he has religion, does he 
deserve the other penalty, life? I don’t think that that 
should be an influencing factor at all in that respect. 
I don’t think the law contemplates that and I don’t think 
it’s right.” Id., at 155. 

These remarks confirmed to the jury that it should analyze 
respondent’s future potential, his future “value to the com­
munity.” Ibid. This is what respondent himself wanted it 
to do. And while the prosecutor commented that the law 
did not contemplate jury consideration of respondent’s reli­
gious conversion, respondent did not argue that the jury 
should consider the mere fact that he had discovered reli­
gion. Rather, as manifested by his arguments on appeal, 
respondent wanted to use this religious evidence to demon­
strate his future “value to the community,” not to illustrate 
his past religious awakening. Nothing the prosecutor said 
would have convinced the jury that it was forbidden from 
even considering respondent’s religious conversion, though 
surely the jury could discount it; and nothing the prosecutor 
said would have led the jury to think it could not consider 
respondent’s future potential, especially since he indicated 
that this is exactly what the jury had “to weigh” in its delib­
eration. Ibid. 

After the prosecutor concluded his arguments, the trial 
judge allowed respondent to speak on his own behalf. Re­
spondent, while not showing any remorse, suggested that 
life imprisonment offered “an opportunity to achieve goals 
and try to better yourself.” Id., at 163. He also stated: 
“I myself would really like to have my life and try to improve 
myself.” Id., at 164. Respondent’s personal pleas were 
consistent with a trial in which the jury would assess his 
future prospects in determining what sentence to impose. 
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Defense counsel’s closing arguments confirm this analysis. 
To be sure, commenting on the mitigating evidence, he ini­
tially indicated: “I’m not going to insult you by telling you 
I think [the mitigating evidence] excuses in any way what 
happened here. That is not the reason I asked these people 
to come in.” Id., at 166. Read in context defense counsel’s 
remarks did not imply the jury should ignore the mitigating 
evidence. Rather, conforming to the dichotomy within fac­
tor (k) itself, his remarks merely distinguished between a 
legal excuse and an extenuating circumstance. Cf. Cal. 
Penal Code Ann. § 190.3(k) (“[a]ny other circumstance which 
extenuates the gravity of the crime even though it is not a 
legal excuse for the crime”). 

That defense counsel did, in fact, want the jury to take 
into account respondent’s future potential became manifest 
near the end of his argument. He suggested that the “peo­
ple who came in here [and] told you about [respondent]” pro­
vided the jury with “a game plan” for what respondent could 
do with his life. App. 170. He continued: “We’re just sug­
gesting the tip of the iceberg because who knows in 20, 30, 
40, 50 years what sorts of things he can do, as he fits into 
the system, as he learns to set his goals, to contribute some­
thing in whatever way he can.” Ibid. This would have left 
the jury believing it could and should contemplate respond­
ent’s potential. 

Other instructions from the trial court make it quite im­
plausible that the jury would deem itself foreclosed from 
considering respondent’s full case in mitigation. Before 
enumerating specific factors for consideration—factors in­
cluding the circumstances of the crime, the defendant’s age, 
and “[t]he presence or absence of any prior felony convic­
tion,” id., at 184, as well as the factor (k) catchall—the judge 
told the jury: “In determining which penalty is to be imposed 
on the defendant you shall consider all of the evidence which 
has been received during any part of the trial of this case, 
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except as you may be hereafter instructed.” Id., at 183. 
After listing the factors, he indicated: 

“After having heard all of the evidence and after hav­
ing heard and considered the arguments of counsel, you 
shall consider, take into account and be guided by the 
applicable factors of aggravating and mitigating circum­
stances upon which you have been instructed. 

“If you conclude that the aggravating circumstances 
outweigh the mitigating circumstances, you shall impose 
a sentence of death. However, if you determine that 
the mitigating circumstances outweigh the aggravating 
circumstances, you shall impose a sentence of confine­
ment in the state prison for life without the possibility 
of parole.” Id., at 185. 

The judge then gave a supplemental instruction regarding 
aggravating and mitigating factors: 

“I have previously read to you the list of aggravating 
circumstances which the law permits you to consider if 
you find that any of them is established by the evidence. 
These are the only aggravating circumstances that you 
may consider. You are not allowed to take account of 
any other facts or circumstances as the basis for decid­
ing that the death penalty would be an appropriate pun­
ishment in this case. 

“However, the mitigating circumstances which I have 
read for your consideration are given to you merely as 
examples of some of the factors that you may take into 
account as reasons for deciding not to impose a death 
penalty or a death sentence upon Mr. Belmontes. You 
should pay careful attention to each of these factors. 
Any one of them standing alone may support a decision 
that death is not the appropriate punishment in this 
case.” Id., at 185–186. 

Given the evidence and arguments presented to the jury, 
these instructions eliminate any reasonable likelihood that a 
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juror would consider respondent’s future prospects to be be­
yond the bounds of proper consideration. The judge told 
the jury to consider “all of the evidence,” and “all of the 
evidence” included respondent’s forward-looking mitigation 
case. While the judge did end his broad command to ap­
praise all the evidence with the qualifier “except as you may 
be hereafter instructed,” id., at 183, he did not later instruct 
the jury that it should disregard respondent’s future poten­
tial in prison. The jury could not fairly read the limitation 
in the instruction to apply to respondent’s central mitigation 
theory. By contrast, in response to a juror’s question, the 
trial judge specifically instructed the jury not to consider 
whether respondent could receive psychiatric treatment 
while in prison. 

The sharp contrast between the court’s instruction on ag­
gravation (that only enumerated factors could be considered) 
and its instruction on mitigation (that listed factors were 
“merely . . . examples,” id., at 186) made it clear that the 
jury was to take a broad view of mitigating evidence. Com­
ing back to back, the instructions conveyed the message that 
the jury should weigh the finite aggravators against the po­
tentially infinite mitigators. That the trial judge told the 
jury to “pay careful attention” to the listed mitigating fac­
tors, ibid., moreover, did not compel the jury to give them 
sole consideration. For this to be the case, the jury would 
have had to fail to take the judge at his word. The judge did 
not advise the jury to pay exclusive attention to the listed 
mitigating circumstances, and he had told the jury that these 
circumstances were simply examples. 

It is implausible that the jury supposed that past deeds 
pointing to a constructive future could not “extenuat[e] the 
gravity of the crime,” as required by factor (k), much less 
that such evidence could not be considered at all. Boyde 
concludes that in jury deliberations “commonsense under­
standing of the instructions in the light of all that has taken 
place at the trial [is] likely to prevail over technical hairsplit­
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ting.” 494 U. S., at 381. Here, far from encouraging the 
jury to ignore the defense’s central evidence, the instructions 
supported giving it due weight. 

In concluding otherwise, the Court of Appeals cited que­
ries from some of the jurors as evidence of confusion. Al­
though the jury’s initial question is not in the record, it 
appeared to ask the judge about the consequences of failing 
to reach a unanimous verdict. Cf. 414 F. 3d, at 1135. In 
response, the judge reread portions of the instructions and 
stated that “all 12 jurors must agree, if you can.” App. 190. 
Before the judge sent the jury back for further deliberation, 
the following exchange took place: 

“JUROR HERN: The statement about the aggrava­
tion and mitigation of the circumstances, now, that was 
the listing? 

“THE COURT: That was the listing, yes, ma’am. 
“JUROR HERN: Of those certain factors we were to 

decide one or the other and then balance the sheet? 
“THE COURT: That is right. It is a balancing proc­

ess. Mr. Meyer? 
“JUROR MEYER: A specific question, would this be 

an either/or situation, not a one, if you cannot the other? 
“THE COURT: No. It is not that. 
“JUROR MEYER: It is an either/or situation? 
“THE COURT: Exactly. If you can make that 

either/or decision. If you cannot, then I will discharge 
you. 

“JUROR HAILSTONE: Could I ask a question? I 
don’t know if it is permissible. Is it possible that he 
could have psychiatric treatment during this time? 

“THE COURT: That is something you cannot con­
sider in making your decision.” Id., at 191. 

The Court of Appeals decided Juror Hern’s questions indi­
cated she thought (incorrectly) that only listed mitigating 
factors were on the table—an error, in the Court of Appeals’ 
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view, that should have prompted a clarifying instruction con­
firming that all the mitigating evidence was relevant. 414 
F. 3d, at 1136. The Court of Appeals further supposed the 
response to Juror Hailstone’s question compounded the prob­
lem, since psychiatric treatment presumably would be neces­
sary only in aid of future rehabilitation. Id., at 1137. 

The Court of Appeals’ analysis is flawed. To begin with, 
attributing to Juror Hern a dilemma over the scope of miti­
gation is only one way to interpret her questions, and, as the 
California Supreme Court observed on direct review, it is 
not necessarily the correct one, see Belmontes, 45 Cal. 3d, at 
804, 755 P. 2d, at 344. It is at least as likely that the juror 
was simply asking for clarification about California’s overall 
balancing process, which requires juries to consider and bal­
ance enumerated factors (such as age and criminal history) 
that are labeled neither as mitigating nor as aggravating. 
As Juror Hern surmised (but sought to clarify), the jury it­
self must determine the side of the balance on which each 
listed factor falls. See Cal. Penal Code Ann. § 190.3 (provid­
ing that, “[i]n determining the penalty, the trier of fact shall 
take into account” any relevant listed factors); see generally 
Tuilaepa v. California, 512 U. S. 967, 978–979 (1994) (noting 
that the § 190.3 sentencing factors “do not instruct the sen­
tencer how to weigh any of the facts it finds in deciding upon 
the ultimate sentence”). 

Even assuming the Court of Appeals correctly interpreted 
Juror Hern’s questions, the court’s conclusion that this juror 
likely ignored forward-looking evidence presupposes what it 
purports to establish, namely, that forward-looking evidence 
could not fall within factor (k). As discussed earlier, noth­
ing barred the jury from viewing respondent’s future pros­
pects as “extenuat[ing] the gravity of the crime,” so nothing 
barred it from considering such evidence under the rubric 
of the “listing.” As for Juror Hailstone’s psychiatric-care 
question, this inquiry shows that, if anything, the jurors 
were considering respondent’s potential. The trial court’s 
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response, far from implying a broad prohibition on forward­
looking inferences, was readily explicable by the absence of 
any evidence in the record regarding psychiatric care. 

In view of our analysis and disposition in this case it is 
unnecessary to address an argument for reversing the Court 
of Appeals based on the Court’s holding in Johnson v. Texas, 
509 U. S. 350 (1993), a subject raised by Judge O’Scannlain 
in his separate opinion in the Court of Appeals. See 414 
F. 3d, at 1141–1142 (opinion concurring in part and dissenting 
in part). 

IV 

In this case, as in Boyde and as in Payton, the jury heard 
mitigating evidence, the trial court directed the jury to con­
sider all the evidence presented, and the parties addressed 
the mitigating evidence in their closing arguments. This 
Court’s cases establish, as a general rule, that a jury in such 
circumstances is not reasonably likely to believe itself barred 
from considering the defense’s evidence as a factor “extenu­
at[ing] the gravity of the crime.” The factor (k) instruction 
is consistent with the constitutional right to present mitigat­
ing evidence in capital sentencing proceedings. 

The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Scalia, with whom Justice Thomas joins, 
concurring. 

I adhere to my view that limiting a jury’s discretion to 
consider all mitigating evidence does not violate the Eighth 
Amendment. See Walton v. Arizona, 497 U. S. 639, 673 
(1990) (Scalia, J., concurring in part and concurring in judg­
ment). Even accepting the Court’s jurisprudence to the 
contrary, however, this is arguably an easy case, given our 
reiteration in Johnson v. Texas, 509 U. S. 350, 372 (1993), that 
a jury need only “be able to consider in some manner all of 
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a defendant’s relevant mitigating evidence,” and need not “be 
able to give effect to mitigating evidence in every conceiv­
able manner in which the evidence might be relevant.” But 
since petitioner has not relied on Johnson, as Judge O’Scann­
lain did below, see Belmontes v. Brown, 414 F. 3d 1094, 1141– 
1142 (CA9 2005) (opinion concurring in part and dissenting in 
part), I am content to join in full the Court’s opinion, which 
correctly applies Boyde v. California, 494 U. S. 370 (1990). 

Justice Stevens, with whom Justice Souter, Justice 
Ginsburg, and Justice Breyer join, dissenting. 

In Lockett v. Ohio, 438 U. S. 586 (1978), the Court set aside 
Ohio’s death penalty statute as unconstitutional because it 
unduly restricted the mitigating evidence that a jury could 
consider in deciding whether to impose the death penalty. 
In his opinion announcing the judgment, Chief Justice 
Burger wrote: 

“There is no perfect procedure for deciding in which 
cases governmental authority should be used to impose 
death. But a statute that prevents the sentencer in all 
capital cases from giving independent mitigating weight 
to aspects of the defendant’s character and record and 
to circumstances of the offense proffered in mitigation 
creates the risk that the death penalty will be imposed 
in spite of factors which may call for a less severe pen­
alty. When the choice is between life and death, that 
risk is unacceptable and incompatible with the com­
mands of the Eighth and Fourteenth Amendments.” 
Id., at 605 (plurality opinion). 

The respondent here, Fernando Belmontes, was sentenced 
to death in 1982, a scant four years after Lockett. See Peo­
ple v. Belmontes, 45 Cal. 3d 744, 755 P. 2d 310 (1988). Yet 
at the time of his sentencing, there remained significant re­
sidual confusion as to whether the Constitution obligated 
States to permit juries to consider evidence that, while not 
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extenuating the defendant’s culpability for the crime, might 
nevertheless call for a sentence less than death. Cf. People 
v. Easley, 34 Cal. 3d 858, 875–880, 671 P. 2d 813, 823–827 
(1983) (noting arguments on both sides). 

The California death penalty statute in effect in 1982 quite 
plainly rested on the assumption that California could pre­
clude the consideration of such evidence. The statute com­
manded that the jury “shall impose” a death sentence if ag­
gravating circumstances outweigh mitigating circumstances, 
and limited the jury’s inquiry to 11 discrete categories of 
evidence. See Cal. Penal Code Ann. § 190.3 (West 1988). 
Other than factors relating to the defendant’s age and prior 
criminal record, every one of those categories relates to the 
severity of the crime of which the defendant was convicted.1 

1 Those categories are: 
“(a) The circumstances of the crime of which the defendant was con­

victed in the present proceeding and the existence of any special circum­
stances found to be true . . . .  

“(b) The presence or absence of criminal activity by the defendant 
which involved the use or attempted use of force or violence or the express 
or implied threat to use force or violence. 

“(c) The presence or absence of any prior felony conviction. 
“(d) Whether or not the offense was committed while the defendant was 

under the influence of extreme mental or emotional disturbance. 
“(e) Whether or not the victim was a participant in the defendant’s hom­

icidal conduct or consented to the homicidal act. 
“(f) Whether or not the offense was committed under circumstances 

which the defendant reasonably believed to be a moral justification or ex­
tenuation for his conduct. 

“(g) Whether or not defendant acted under extreme duress or under 
the substantial domination of another person. 

“(h) Whether or not at the time of the offense the capacity of the de­
fendant to appreciate the criminality of his conduct or to conform his con­
duct to the requirements of law was impaired as a result of mental disease 
or defect, or the affects of intoxication. 

“(i) The age of the defendant at the time of the crime. 
“( j) Whether or not the defendant was an accomplice to the offense and 

his participation in the commission of the offense was relatively minor. 
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And while the eleventh catchall “factor (k)” authorized con­
sideration of “[a]ny other circumstance which extenuates the 
gravity of the crime even though it is not a legal excuse for 
the crime,” § 190.3(k), factor (k)’s restrictive language sent 
the unmistakable message that California juries could prop­
erly give no mitigating weight to evidence that did not ex­
tenuate the severity of the crime. 

Just a year after respondent’s sentencing the California 
Supreme Court evinced considerable discomfort with factor 
(k). In People v. Easley, after discussing the possible un­
constitutionality of the penalty phase instructions, the court 
inserted a critical footnote effectively amending factor 
(k) and expanding the evidence that a California jury could 
properly consider in deciding whether to impose a death 
sentence: 

“In order to avoid potential misunderstanding in the fu­
ture, trial courts—in instructing on [factor (k)]—should 
inform the jury that it may consider as a mitigating fac­
tor ‘any other circumstance which extenuates the grav­
ity of the crime even though it is not a legal excuse for 
the crime’ and any other ‘aspect of [the] defendant’s 
character or record . . .  that the defendant proffers as a 
basis for a sentence less than death.’ ” 34 Cal. 3d, at 
878, n. 10, 671 P. 2d, at 826, n. 10 (emphasis added).2 

“(k) Any other circumstance which extenuates the gravity of the crime 
even though it is not a legal excuse for the crime.” Cal. Penal Code Ann. 
§ 190.3 (West 1988). 

The 1988 version of § 190.3 also provided that “[a]fter having heard and 
received all of the evidence, . . .  the  trier  of  fact shall  consider, take into 
account and be guided by the aggravating and mitigating circumstances 
referred to in this section,” and “shall determine whether the penalty shall 
be death or confinement in state prison for a term of life without the 
possibility of parole.” 

2 The California Legislature also responded to the confusion by amend­
ing factor (k) to include “any sympathetic or other aspect of the defend­
ant’s character or record that the defendant offers as a basis for a sentence 
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Although Easley came too late to help respondent, the Cal­
ifornia Supreme Court’s evident concern that capital juries 
must be permitted to consider evidence beyond that which 
“extenuates the gravity of the crime” proved prescient. In 
Skipper v. South Carolina, 476 U. S. 1 (1986)—decided two 
years before the California Supreme Court affirmed respond­
ent’s conviction and therefore fully applicable here, see Grif­
fith v. Kentucky, 479 U. S. 314, 322–323 (1987)—we expressly 
rejected the argument, presented in Justice Powell’s sepa­
rate opinion, that the States retained the authority to deter­
mine what mitigating evidence is relevant “as long as they 
do not foreclose consideration of factors that may tend to 
reduce the defendant’s culpability for his crime,” see Skip­
per, 476 U. S., at 11 (opinion concurring in judgment). 
Apart from the traditional sentencing factors such as “[e]vi­
dence concerning the degree of the defendant’s participation 
in the crime, or his age and emotional history,” Justice Pow­
ell would have held that States could properly exclude evi­
dence during a capital sentencing proceeding. Id., at 13. 
The majority, however, took a more expansive view. Al­
though it recognized that the probative force of Skipper’s 
excluded evidence “would not relate specifically to petition­
er’s culpability for the crime he committed, [there was] no 
question but that such inferences would be ‘mitigating’ in 
the sense that they might serve ‘as a basis for a sentence 
less than death.’ ” Id., at 4–5 (quoting Lockett, 438 U. S., 
at 604 (plurality opinion); emphasis added). After Skipper, 
then, the law was clear: A capital jury must be allowed to 
consider a broader category of mitigating evidence than nor­
mally relevant in noncapital proceedings. 

Respondent was sentenced, however, before Easley re­
wrote factor (k) and before Skipper resolved the confusion 

less than death, whether or not related to the offense for which he is on 
trial.” Cal. Jury Instr., Crim., No. 8.85(k) (2005) (brackets omitted). 
That amendment confirms the view that the category of evidence that may 
provide the basis for a sentence other than death is much broader than 
the category described in factor (k). 
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over whether States had the constitutional latitude to re­
strict evidence that did not “tend to reduce the defendant’s 
culpability for his crime,” 476 U. S., at 11 (Powell, J., concur­
ring in judgment). As the following review of the record 
will underscore, that confusion pervaded every aspect of re­
spondent’s sentencing hearing. It addled the trial judge, the 
prosecutor, defense counsel, and—inevitably—the jurors 
themselves. 

I 

At the sentencing hearing, after the prosecution put on 
its case—which consisted mainly of evidence of respondent’s 
previous conduct, see Belmontes, 45 Cal. 3d, at 795, 755 P. 2d, 
at 338–339—respondent countered with testimony from his 
grandfather and his mother. That testimony focused almost 
entirely on respondent’s background: His father drank to ex­
cess and savagely beat his wife; his parents were divorced 
when he was 9 or 10 years old; his mother remarried, but 
again divorced when respondent was 14 or 15 years old; at 
this point respondent became difficult to control, and, in 1979, 
he was sent to the California Youth Authority (Youth Au­
thority); after his release, respondent did not live with his 
mother, although he kept in touch with her by telephone and 
was very close with his 15-year-old sister. See generally 
App. 5–22. 

Next, the jury heard testimony from Robert Martinez and 
his wife Darlene, both of whom testified that they were close 
friends with respondent but admitted that they had seen him 
only once after he was released from the Youth Authority. 
Id., at 26–27, 35. Robert further testified that respondent 
was the best man at his wedding and that, prior to his wed­
ding, the two of them would spend a lot of time together, 
working on Martinez’s car, drinking beer, and smoking mari­
juana. Id., at 25, 28. The focus of Darlene’s testimony was 
that she was a born-again Christian, and that, when respond­
ent visited Darlene and her husband after his release from 
the Youth Authority, he told her that he was also a born­
again Christian. Id., at 35–36. 
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Respondent then testified on his own behalf. When asked 
about his childhood, respondent answered that he “can’t use 
it as a crutch to say I am in a situation right now, I’m here 
now because of that.” Id., at 40. He went on to describe 
his relationships with his father and grandfather and to re­
late his experience at the Youth Authority. Id., at 41–45. 
Respondent testified that, while at the Youth Authority, he 
became involved in a Christian program and developed a re­
lationship with his sponsors in that program, Beverly and 
Fred Haro. Id., at 46–48. Upon his release, however, re­
spondent started having problems and abandoned his reli­
gious commitment, something he had not yet regained fully 
at the time of the sentencing hearing. Id., at 53–54. Re­
spondent then described his life in prison and stated that, 
were he given a life sentence, he would attempt to make a 
positive contribution to society. Id., at 55–58. On cross­
examination, most of the prosecutor’s questions focused on 
the sincerity of respondent’s religious commitment. Id., at 
58–65. 

The following day, respondent presented testimony from 
Reverend Dale Barrett and Don Miller, both ministers who 
worked at the Youth Authority location where respondent 
was held. Reverend Barrett described the Youth Author­
ity’s M–2 program through which respondent was matched 
with the Haros. Id., at 74–76. He then testified about re­
spondent’s involvement with the church and the M–2 pro­
gram, and how his interactions with respondent led him to 
believe that he was “salvageable.” Id., at 76–82. Miller 
similarly testified about respondent’s participation in the 
program and his belief that respondent would be adept at 
speaking with other prisoners about accepting religion. Id., 
at 92, 95–96; see also id., at 96 (testifying that respondent 
would “[d]efinitely . . . be used in the prison system for this 
sort of activity”). 

Finally, the jury heard testimony from respondent’s spon­
sors in the M–2 program, Fred and Beverly Haro. The 
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Haros described meeting respondent and their experiences 
with him. See generally id., at 99–104; 110–112. They also 
testified about how close they had grown to respondent and 
about respondent’s embrace of religion. Id., at 101–102; 
112–113. 

Taken as a whole, the sentencing testimony supports three 
conclusions: First, excepting questions concerning the sin­
cerity of respondent’s religious convictions, there was no sig­
nificant dispute about the credibility of the witnesses; sec­
ond, little if any of the testimony extenuated the severity of 
respondent’s crime; and third, the testimony afforded the 
jury a principled basis for imposing a sentence other than 
death. 

II 

The prosecutor began his closing argument at the penalty 
phase by describing “th[e] listing of aggravating and mitigat­
ing circumstances” and instructing the jury that it must 
“weigh one against the other.” Id., at 148. While he ob­
served that “there is a proper place for sympathy and pas­
sion,” ibid., the prosecutor emphasized that the jury could 
only consider “the kind of sympathy the instruction tells you 
to consider [i. e., sympathy that] naturally arises or properly 
arises from the factors in aggravation and mitigation,” 
id., at 149 (emphasis added). He repeated to the jury that 
its duty was to “simpl[y] weig[h]” certain factors that the 
judge “will tell you that you may take into account,” id., at 
150–151, and he went through those listed factors one by one, 
carefully discussing the evidence that supported each factor, 
id., at 151–157. 

When the prosecutor turned to factor (k), he directly ad­
dressed the theory “that the defendant’s religious experience 
is within that catchall that relates to the defendant at the 
time he committed the crime, extenuates the gravity of the 
crime.” Id., at 154. The prosecutor expressed doubt that 
the jury could consider the evidence at all, stating “I’m not 
sure it really fits in there. I’m not sure it really fits in any 
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of them. But I think it appears to be a proper subject of 
consideration.” Ibid. And again, after discussing the evi­
dence supporting respondent’s religious experience, the 
prosecutor questioned: “[I]s a religious awakening a basis for 
determining penalty? That’s really the issue, how much 
does that weigh, or does it weigh on one side or the other.” 
Id., at 155. Ultimately, the prosecutor concluded: “I suppose 
you can say it would be appropriate because—in this fashion: 
The defendant may be of value to the community later. . . .  
And I think that value to the community is something that 
you have to weigh in. There’s something to that.” Ibid. 
But immediately thereafter, the prosecutor told the jury: 

“On the other hand, the fact that someone has religion 
as opposed to someone doesn’t should be no grounds for 
either giving or withholding life. . . . So if he says he has 
religion, does he deserve the other penalty, life? I don’t 
think that that should be an influencing factor at all in 
that respect. I don’t think the law contemplates that 
and I don’t think it’s right.” Ibid. (emphasis added). 

In conclusion, the prosecutor described the circumstances of 
the crime and asserted that “[a] dreadful crime requires a 
dreadful penalty . . . .”  Id., at 160. 

Following the prosecutor’s closing argument, the trial 
judge allowed respondent to address the jury directly. Re­
spondent again stated that he could not use his childhood as 
a crutch to explain his mistakes, and he said that his Chris­
tianity, too, could not be used as a crutch. Id., at 162. Re­
spondent then asked to keep his life, explaining that he un­
derstood that he had to pay for the victim’s death, but that 
he wanted the opportunity to try to improve himself in the 
future. Id., at 163. 

Respondent’s attorney, John Schick, then addressed the 
jury. He made no effort to persuade the jurors that the mit­
igating evidence somehow extenuated the severity of the 
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crime. On the contrary, he said “I’m not going to insult you 
by telling you I think [the mitigating evidence] excuses in 
any way what happened here. That is not the reason I 
asked these people to come in.” Id., at 166. Instead, he 
argued that respondent might be able to make a positive con­
tribution in a prison environment. He spoke about the way 
that respondent improved after he met Beverly and Fred 
Haro and about the way that respondent’s religion shaped 
him, observing that religion plays a “very, very vital function 
. . . in  anybody’s life.” Ibid. But Schick took care to em­
phasize that religion “does not excuse” the murder; rather, 
the point of that mitigating evidence was to let the jury 
“know something about the man.” Id., at 167, 166. He ad­
mitted that respondent “cannot make it on the outside,” id., 
at 167, recognized that respondent needed to be punished, 
and asked that the jury impose life in prison, a punishment 
“that has meaning, that has teeth in it . . . ,” id., at 169. 
Critically, Schick contended that life in prison was an ap­
propriate sentence because respondent could, if given the 
chance, “contribute something in whatever way he can.” 
Id., at 170. 

In sum, both counsel agreed that none of the mitigating 
evidence could detract from the gravity of the crime, and 
defense counsel even insisted that it would “insult” the jury 
to suggest that the mitigating evidence “excuses in any way 
what happened.” Id., at 166. 

III 

At a conference on jury instructions with the two counsel, 
the trial judge plainly indicated that he believed that factor 
(k) circumscribed the mitigating evidence the jury could con­
sider. The judge lifted the principal jury instructions ver­
batim from 7 of the 11 traditional sentencing factors set forth 
in the statute, App. 184, but he refused defense counsel’s re­
quest to give the jury a separate list of potential mitigating 
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factors, id., at 142–143. Among those requested were two 
that specifically instructed the jury to consider respondent’s 
ability to perform constructive work in prison and to live in 
confinement without acts of violence. See Brief for Re­
spondent 5, n. 1. Those instructions would have been en­
tirely proper—indeed, probably mandated—under our hold­
ing in Skipper. But the prosecutor, not having the benefit 
of Skipper, argued to the judge that “none [of the proposed 
mitigating instructions] here . . . relates to circumstances 
concerning the crime. I can’t conceal the fact that I think 
that is the determinative factor in this case.” App. 142. 
Agreeing, the judge refused to include the mitigating in­
structions, making the astonishing statement that the in­
structions already “seem to be a little over-laden with the 
factors in mitigation rather than in aggravation.” Ibid. 

Of particular importance, the judge modified defense coun­
sel’s request that the jury be told that the instructions did 
not contain an exhaustive list of mitigating factors. Id., at 
141. While he did give such an instruction, ante, at 20, he 
refused to include the following requested reference to non­
statutory factors: “ ‘You may also consider any other cir­
cumstances [relating to the case or the defendant, Mr. Bel­
montes,] as reasons for not imposing the death sentence.’ ” 
Brief for Respondent 25–26; contra, App. 186. The judge 
thus expressly declined to invite the jury to weigh “poten­
tially infinite mitigators,” contrary to the Court’s assumption 
today, see ante, at 21. A more accurate summary of his 
rulings is that the jury could weigh nonstatutory circum­
stances—but only if they extenuated the severity of respond­
ent’s offense. 

IV 

The next morning, the trial judge gave the jurors their 
instructions. He opened with the unyielding admonition 
that “[y]ou must accept and follow the rules of law as I state 
them to you,” App. 175, and explained that he was required 
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to read the instructions aloud even though they would have 
a written copy available during their deliberations, ibid. 

After reading a set of boilerplate instructions, id., at 176– 
183, the judge turned to the subject of “determining which 
penalty is to be imposed on the defendant,” id., at 183. He 
told the jury to “consider all of the evidence . . .  except as 
you may be hereafter instructed,” ibid. (emphasis added), 
and then stated: “You shall consider, take into account and 
be guided by the following factors, if applicable,” id., at 
183–184. He then proceeded to repeat verbatim 7 of the 11 
factors set forth in the statute. Id., at 184. Except for the 
reference to the “age of the defendant at the time of the 
crime,” ibid., every one of those factors related to the sever­
ity of the crime itself. See n. 1, supra. The last of them, 
the factor (k) instruction, focused the jury’s attention on any 
circumstance that “extenuates the gravity of the crime even 
though it is not a legal excuse for the crime.” Ibid. No 
factor permitted the jury to consider “any other ‘aspect of 
[the] defendant’s character or record . . . that the defendant 
proffers as a basis for a sentence less than death.’ ” Easley, 
34 Cal. 3d, at 878, n. 10, 671 P. 2d, at 826, n. 10 (quoting 
Lockett, 438 U. S., at 604 (plurality opinion)). 

Emphasizing the importance of the listing of aggravating 
and mitigating circumstances, the judge next instructed the 
jury that it “shall consider, take into account and be guided 
by the applicable factors of aggravating and mitigating cir­
cumstances upon which you have been instructed.” App. 
185 (emphasis added). In other words, in reaching its deci­
sion, the jury was to consider each of the “applicable fac­
tors”—here, the seven factors the judge just finished read­
ing—and no others. 

As the Court points out, ante, at 21, the judge did tell the 
jury that “the mitigating circumstances which I have read 
for your consideration are given to you merely as examples 
of some of the factors that you may take into account as 
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reasons for deciding not to impose . . . a  death sentence . . . ,” 
App. 186. But immediately afterwards, he instructed 
the jury to “pay careful attention to each of these factors. 
Any one of them standing alone may support a decision that 
death is not the appropriate punishment in this case.” Ibid. 
(emphasis added). Since none of “these factors” (save for 
the age of the defendant) encompassed any mitigating cir­
cumstance unrelated to the severity of the crime, the most 
natural reading of the instruction is that any mitigating fac­
tor that lessens the severity of the offense may support a 
sentence other than death. On this view, any other mitigat­
ing circumstance is simply irrelevant to (in the prosecutor’s 
words) the “simple weighing” the jury was tasked with per­
forming. Id., at 150. 

V 

Questions asked by at least six different jurors during al­
most two full days of deliberation gave the judge an ample 
opportunity to clarify that the testimony offered on behalf of 
respondent, if credited by the jury, provided a permissible 
basis for imposing a sentence other than death. Far from 
eliminating their obvious confusion, his responses cemented 
the impression that the jurors’ lone duty was to weigh speci­
fied, limited statutory factors against each other. 

After a lunch break, the judge reconvened the jury to an­
swer a question that does not appear in the record; in re­
sponse, the judge merely reread instructions telling the jury 
that it “must agree, if [it] can,” and that it “shall consider, 
take into account and be guided by the applicable factors of 
aggravating and mitigating circumstances upon which you 
have been instructed.” Id., at 185, 188–189 (emphasis 
added). Because all of those factors were traditional sen­
tencing factors, and because none of them permitted consid­
eration of Skipper-type mitigating evidence, the judge’s 
response was the functional equivalent of yet another admo­
nition to disregard most of respondent’s evidence. 
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After a colloquy between the judge and four different ju­
rors (Hailstone, Wilson, Norton, and Huckabay) about the 
likelihood of reaching a unanimous verdict,3 other jurors 
asked the judge a series of questions reflecting a concern 
about whether it was proper to consider aggravating or miti­
gating circumstances other than those specifically listed in 
his instructions: 

“JUROR HERN: The statement about the aggrava­
tion and mitigation of the circumstances, now, that was 
the listing? 

“THE COURT: That was the listing, yes, ma’am. 
“JUROR HERN: Of those certain factors we were to 

decide one or the other and then balance the sheet? 
“THE COURT: That is right. It is a balancing proc­

ess. Mr. Meyer? 
“JUROR MEYER: A specific question, would this be 

an either/or situation, not a one, if you cannot the other? 
“THE COURT: No. It is not that. 
“JUROR MEYER: It is an either/or situation? 

3 “JUROR HAILSTONE: If we can’t, Judge, what happens? 
“THE COURT: I can’t tell you that. 
“JUROR WILSON: That is what we wanted to know. 
“THE COURT: Okay. I know what will happen, but I can’t tell you 

what will happen. 
“MR. SCHICK: Maybe we should inquire whether the jury could reach 

a verdict. 
“THE COURT: Do you think, Mr. Norton, you will be able to make a 

decision in this matter? 
“JUROR HAILSTONE: Not the way it is going. 
“JUROR NORTON: That is tough, yes. 
“THE COURT: Do you think if I allow you to continue to discuss the 

matter and for you to go over the instructions again with one another, 
that the possibility of making a decision is there? 

“JUROR NORTON: I believe there is a possibility. 
“JUROR HUCKABAY: We did need more time. 
“THE COURT: I think so. I think you need more time.” App. 

190–191. 
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“THE COURT: Exactly. If you can make that 
either/or decision. If you cannot, then I will discharge 
you. 

“JUROR HAILSTONE: Could I ask a question? I 
don’t know if it is permissible. Is it possible that he 
could have psychiatric treatment during this time? 

“THE COURT: That is something you cannot con­
sider in making your decision.” App. 191. 

The judge’s responses strongly suggest that the “list­
ing”—the listed statutory factors—was all that the jury 
could properly consider when “balanc[ing] the sheet.” See 
n. 1, supra. But it is difficult, if not impossible, to see how 
evidence relating to future conduct even arguably “extenu­
ate[d] the gravity of the crime” 4 under factor (k), and none 
of those listed factors gave the jury the chance to con­
sider whether respondent might redeem himself in prison. 
Cf. Brown v. Payton, 544 U. S. 133, 157 (2005) (Souter, J., 
dissenting) (“[I]t would be more than a stretch to say that 
the seriousness of the crime itself is affected by a defendant’s 
subsequent experience”). And rather than inviting an 
open-ended review of mitigating factors that would include 
consideration of the defendant’s possible future behavior in 
prison, the judge’s answers emphasized the constraints on 
the “either/or” decision the jurors had to make.5 

4 Skipper v. South Carolina, 476 U. S. 1, 4 (1986), recognized that a de­
fendant’s potential good behavior in the future would not relate to his 
“culpability for the crime he committed.” Even the concurrence agreed: 
“Almost by definition,” it reasoned, a prisoner’s good behavior “neither 
excuses the defendant’s crime nor reduces his responsibility for its com­
mission.” Id., at 12 (Powell, J., concurring in judgment). 

5 When Juror Hailstone asked the judge about a particular piece of 
forward-looking evidence—the possibility that respondent would get psy­
chiatric treatment in prison—the judge told the jury that it could not 
consider that evidence in making its decision. The judge’s answer, while 
legally correct, lent further support to the conclusion that respondent’s 
future conduct in a structured prison environment was not relevant be­
cause it did not fall within any of the listed factors. 
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The arguments of counsel, the actual instructions to the 
jury, and this colloquy all support the conclusion that the 
jurors understood their task was to run through the listed 
statutory factors and weigh them against each other to de­
termine whether respondent should be sentenced to death. 
Very little of respondent’s evidence, however, even arguably 
“extenuate[d] the gravity of the crime.” In my judgment, 
it is for that reason much more likely than not that the jury 
believed that the law forbade it from giving that evidence 
any weight at all. The Court of Appeals therefore correctly 
set aside respondent’s death sentence. See Boyde v. Cali­
fornia, 494 U. S. 370, 380 (1990) (plurality opinion) (requiring 
that a defendant show only that “there is a reasonable likeli­
hood that the jury has applied the challenged instruction in 
a way that prevents the consideration of constitutionally rel­
evant evidence”). 

VI 

Nothing in the Court’s opinion in Boyde upsets my view 
that respondent’s death sentence cannot stand. Over the 
dissent of four Justices, the Court in Boyde both adopted a 
new “legal standard for reviewing jury instructions claimed 
to restrict impermissibly a jury’s consideration of relevant 
evidence,” id., at 378, and approved a blatantly atextual 
interpretation of the unadorned factor (k) instruction, id., 
at 382, and n. 5. Applying its new standard and its dubious 
reading of factor (k), the Court held that there was “not 
a reasonable likelihood that Boyde’s jurors interpreted the 
trial court’s instructions to prevent consideration of mitigat­
ing evidence of background and character.” Id., at 381. 

The Court rejected Boyde’s argument that factor (k) made 
it impossible for the jury to consider testimony that Boyde 
had won a prize for dance choreography while in prison, 
which Boyde argued was Skipper-type evidence relating to 
whether “he could lead a useful life behind bars,” 494 U. S., 
at 382, n. 5. But the Court did not hold or suggest that 
factor (k) allowed for the consideration of Skipper-type evi­
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dence. Instead, the Court found that the evidence of his 
dance choreography talents was presented as part of his 
“overall strategy to portray himself as less culpable than 
other defendants due to his disadvantaged background and 
his character strengths,” 494 U. S., at 382, n. 5 (emphasis 
added), and therefore fell within the ambit of factor (k). 
Thus, although the Boyde opinion does not state so explicitly, 
it assumes that the factor (k) instruction would not permit 
the jury to consider Skipper-type “evidence of postcrime 
good prison behavior to show that [a defendant] would not 
pose a danger to the prison community if sentenced to life 
imprisonment rather than death.” 494 U. S., at 382, n. 5; 
see also Skipper, 476 U. S., at 4 (recognizing that inferences 
regarding a defendant’s “probable future conduct if sen­
tenced to life in prison . . . would not relate specifically to 
[the defendant’s] culpability for the crime he committed”); 
Payton, 544 U. S., at 164 (Souter, J., dissenting) (“Boyde 
did not purport to hold that factor (k) naturally called for 
consideration of postcrime changes of fundamental views”). 

Here, respondent contends that there is a reasonable likeli­
hood that the judge’s instructions prevented the jury from 
considering precrime, forward-looking mitigation evidence 
regarding the possibility that he would lead a constructive 
life in a prison setting. Not only does the Court’s opinion 
in Boyde fail to support the improbable argument that re­
spondent’s mitigating evidence falls within factor (k)’s pur­
view, but its reasoning is entirely consistent with the Court 
of Appeals’ contrary conclusion. 

Similarly, the Court’s recent decision in Payton has little 
bearing here. In Payton, we granted certiorari to decide 
whether the Ninth Circuit’s decision affirming the District 
Court’s grant of habeas relief “was contrary to the limits on 
federal habeas review imposed by 28 U. S. C. § 2254(d).” 544 
U. S., at 136. In concluding that it was, the Court relied 
heavily on the deferential standard of habeas review estab­
lished by the Antiterrorism and Effective Death Penalty Act 
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of 1996 (AEDPA), 110 Stat. 1214. See 544 U. S., at 141. 
And Justice Breyer specifically stated that he only joined 
the five-Justice majority because “this is a case in which 
Congress’ instruction to defer to the reasonable conclusions 
of state-court judges makes a critical difference,” id., at 148 
(concurring opinion), explaining that, were he a California 
state judge, he “would likely hold that Payton’s penalty­
phase proceedings violated the Eighth Amendment [because] 
there might well have been a reasonable likelihood that Pay­
ton’s jury interpreted factor (k) in a way that prevented it 
from considering constitutionally relevant mitigating evi­
dence—namely, evidence of his postcrime religious conver­
sion,” ibid. (citation, alteration, and internal quotation marks 
omitted). The fact that Payton was a case about deference 
under AEDPA, rather than about a proper understanding of 
the scope of factor (k), is cause enough to conclude that it 
does not mandate any specific outcome here. 

Indeed, given that respondent’s trial occurred the same 
year and involved the same jury instructions as Payton’s, 
compare 544 U. S., at 156 (Souter, J., dissenting) (“ ‘[Y]ou 
shall consider all of the evidence which has been received 
during any part of the trial in this case, except as you may be 
hereafter instructed’ ”), with App. 183 (same), and because 
AEDPA does not apply to respondent’s case, there are per­
suasive reasons for concluding that Justice Souter’s pow­
erful reasoning in Payton, rather than the majority’s def­
erential review of a California court’s opinion, should guide 
our decision. In his dissenting opinion, Justice Souter 
pointed out that Payton’s trial had occurred both before the 
California Supreme Court had directed trial judges to sup­
plement the factor (k) instruction and before the legislature 
had amended it. See 544 U. S., at 158. Without those 
changes, he correctly concluded, “any claim that factor 
(k) called for consideration of a defendant’s personal develop­
ment in the wake of his crime was simply at odds with com­
mon attitudes and the English language.” Id., at 158–159. 
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Moreover, Payton did not deal with a record that discloses 
actual confusion among jurors, as this record does. See 
supra, at 36–39. Nor did it involve a defense attorney who, 
bolstering the prosecutor’s claim that factor (k) did not allow 
the jury to consider respondent’s religious conversion, re­
fused to “insult” the jury “by telling you I think [the miti­
gating evidence] excuses in any way what happened here,” 
App. 166. Therefore, even ignoring its significantly differ­
ent procedural posture, Payton, like Boyde, falls far short 
of compelling the result that the Court reaches today. 

VII 

Instead of accepting that lay jurors would almost certainly 
give the words “circumstance which extenuates the gravity 
of the crime” their ordinary meaning, the Court insists that 
they would have disregarded their instructions and consid­
ered evidence that had nothing whatsoever to do with the 
crime. This conclusion seems to me to rest on an assump­
tion that the jury had an uncanny ability to predict that fu­
ture opinions would interpret factor (k) to mean something 
that neither the judge nor the lawyers thought it meant. 
Surely the more natural inference is that the jury followed 
its instructions. See Greer v. Miller, 483 U. S. 756, 766, 
n. 8 (1987) (describing our “presumption” that juries follow 
instructions). 

The Court’s highly technical parsing of factor (k) depends 
on linguistic distinctions which would only occur to trained 
lawyers. See, e. g., ante, at 19 (calling attention to the “di­
chotomy within factor (k) . . . between a legal excuse and 
an extenuating circumstance”). And even the lawyers are 
confused. The prosecutor in Payton believed that “fac­
tor (k) d[oes] not permit consideration of postcrime reha­
bilitation evidence.” Ante, at 14. While the majority now 
blithely characterizes this view as “incorrec[t],” ante, at 13, 
it is the natural reading of factor (k), and one that jurors 
would have been likely to accept. Similarly, present-day 
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counsel for the State of California expressed confusion at 
oral argument as to whether it would have been constitu­
tional for the trial judge to instruct the jury that it could 
not consider any mitigating evidence unless it extenuated the 
gravity of the crime, see Tr. of Oral Arg. 8–9 (retreating 
from the statement that “[i]t would appear not to be” consti­
tutional). The Court cannot seriously insist that a group of 
12 laypersons had such command of constitutional law that, 
anticipating Skipper, they took into account evidence outside 
the ambit of their jury instructions. 

The Court also apparently believes that when the prosecu­
tor in this case suggested that factor (k) meant exactly what 
it said, supra, at 32, the jury would have taken that as 
merely a comment on respondent’s credibility, ante, at 17. 
But this rests on a clear misreading of the record. Although 
the prosecutor did argue that respondent lacked sincere reli­
gious convictions, he also suggested quite powerfully that 
the law did not permit the jury to consider those convictions, 
however sincerely held. See App. 155 (“I don’t think the 
law contemplates that and I don’t think it’s right” (emphasis 
added)). Nor is there any support for the Court’s surprising 
and inherently contradictory view that while the prosecutor 
here “commented that the law did not contemplate jury con­
sideration of respondent’s religious conversion,” ante, at 18, 
“[n]othing the prosecutor said would have convinced the 
jury that it was forbidden from even considering respond­
ent’s religious conversion,” ibid. (emphasis added). 

Admittedly, as the Court points out, there is a distinction 
between limiting the jury’s consideration to “circumstance[s] 
of the crime” that extenuate its severity, and limiting that 
consideration to “any other circumstance that might excuse 
the crime,” see ante, at 15 (internal quotation marks omit­
ted). It is highly unlikely, however, that jurors would note 
that subtle distinction, and even more unlikely that they 
would consider it significant. Both interpretations of the 
phrase focus the jury’s attention on the crime, and neither 
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includes the evidence at issue in Skipper, which “[a]lmost by 
definition . . .  neither excuses the defendant’s crime nor re­
duces his responsibility for its commission.” 476 U. S., at 12 
(Powell, J., concurring in judgment). Read however gener­
ously, the factor (k) limitation remains unconstitutional. 

The Court makes a similarly unpersuasive argument based 
on the dubious premise that a juror would understand “re­
morse” to be a species of postcrime evidence that serves to 
lessen or excuse the crime itself. Even if that were true, 
it would not follow that jurors could somehow divine that 
respondent’s evidence of a capacity to redeem himself would 
both “extenuate his offense and render him less deserving of 
a death sentence.” Ante, at 16.6 

VIII 
Unless the jurors who imposed the death sentence some­

how guessed at the breadth of the rule first announced in 
Lockett, that sentence was the product of an unconstitutional 
proceeding. Ironically, both Chief Justice Burger (who 
wrote the plurality opinion in Lockett) and Justice Powell 
(who joined it) understood the Lockett rule to extend only 
to evidence “that lessens the defendant’s culpability for the 
crime.” Skipper, 476 U. S., at 12 (Powell, J., joined by 
Burger, C. J., and Rehnquist, J., concurring in judgment). 
Given that the authors of Lockett themselves disagreed as to 
its scope, I am not as sanguine as the Court that the lay 
members of the jury somehow knew, notwithstanding clear 
jury instructions, that the testimony presented at the sen­

6 In response to the majority’s suggestion that this case may be incon­
sistent with Johnson v. Texas, 509 U. S. 350 (1993), ante, at 24, I note only 
that Johnson addressed a very different question, namely, whether a jury 
considering future dangerousness could give adequate weight to a capital 
defendant’s youth. Whatever connection may exist between a defendant’s 
youth and his future dangerousness, there is no connection whatsoever 
between respondent’s evidence that he was capable of redemption and a 
“circumstance which extenuates the gravity of the crime,” Cal. Penal Code 
Ann. § 190.3(k) (West 1988). 
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tencing phase of respondent’s trial could be part of the “sim­
ple weighing” the jury was supposed to undertake. 

When the trial judge told the jurors to consider all the 
evidence “except as you may be hereinafter instructed,” 
App. 183, he directed them to limit their consideration to 
the traditional sentencing factors set forth in the statute. 
When the prosecutor told the jurors that “I don’t think the 
law contemplates” that respondent’s religion lessened the se­
riousness of respondent’s offense, id., at 155, he reinforced 
the impression that the jury should confine its deliberations 
to the listing. And once defense counsel agreed with the 
prosecutor, saying that “I’m not going to insult you by telling 
you I think [the mitigating evidence] excuses in any way 
what happened here,” id., at 166, surely at least some of the 
jurors would have doubted the propriety of speculating 
about respondent’s future conduct in prison as a basis for 
imposing a sentence less than death. 

The Court today heaps speculation on speculation to reach 
the strange conclusion, out of step with our case law, that 
a properly instructed jury disregarded its instructions and 
considered evidence that fell outside the narrow confines of 
factor (k). Holding to the contrary, the Court insists, would 
reduce two days of sentencing testimony to “a virtual cha­
rade,” ante, at 13 (internal quotation marks omitted)—but in 
so concluding the Court necessarily finds that the judge’s 
instructions were themselves such a “charade” that the jury 
paid them no heed. I simply cannot believe that the jurors 
took it upon themselves to consider testimony they were all 
but told they were forbidden from considering; in my view, 
they must at the very least have been confused as to whether 
the evidence could appropriately be considered. That confu­
sion has created a risk of error sufficient to warrant relief 
for a man who has spent more than half his life on death 
row. Cf. Lackey v. Texas, 514 U. S. 1045 (1995) (Stevens, 
J., respecting denial of certiorari). The incremental value 
to California of carrying out a death sentence at this late 
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date is far outweighed by the interest in maintaining confi­
dence in the fairness of any proceeding that results in a 
State’s decision to take the life of one of its citizens. See 
Gardner v. Florida, 430 U. S. 349, 358 (1977) (plurality 
opinion). 

Accordingly, I respectfully dissent. 
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LOPEZ v. GONZALES, ATTORNEY GENERAL 

certiorari to the united states court of appeals for 
the eighth circuit 

No. 05–547. Argued October 3, 2006—Decided December 5, 2006 

The Immigration and Nationality Act (INA) lists as an “aggravated fel­
ony” “illicit trafficking in a controlled substance . . . including a drug 
trafficking crime (as defined in section 924(c) of title 18),” 8 U. S. C. 
§ 1101(a)(43)(B), but does not define “illicit trafficking.” Title 18 U. S. C. 
§ 924(c)(2) defines “drug trafficking crime” to include “any felony punish­
able under the Controlled Substances Act” (CSA). Petitioner Lopez, a 
legal permanent resident alien, pleaded guilty to South Dakota charges 
of aiding and abetting another person’s possession of cocaine, which 
state law treated as the equivalent of possessing the drug, a state felony. 
The Immigration and Naturalization Service began removal proceedings 
on the ground, inter alia, that Lopez’s state conviction was for an aggra­
vated felony. The Immigration Judge ultimately ruled that despite the 
CSA’s treatment of Lopez’s crime as a misdemeanor, see 21 U. S. C. 
§ 844(a), it was an aggravated felony under the INA owing to its being 
a felony under state law. The judge ordered Lopez removed in light 
of 8 U. S. C. § 1229b(a)(3), which provides that the Attorney General’s 
discretion to cancel the removal of a person otherwise deportable does 
not reach a convict of an aggravated felony. The Board of Immigration 
Appeals (BIA) affirmed, and the Eighth Circuit affirmed the BIA. 

Held: Conduct made a felony under state law but a misdemeanor under 
the CSA is not a “felony punishable under the Controlled Substances 
Act” for INA purposes. A state offense comes within the quoted 
phrase only if it proscribes conduct punishable as a felony under the 
CSA. The Government argues that possession’s felonious character as 
a state crime is enough to turn it into an aggravated felony under the 
INA because the CSA punishes possession, albeit as a misdemeanor, 
while § 924(c)(2) requires only that the offense be punishable, not that it 
be punishable as a federal felony, so that a prior conviction in state court 
will satisfy the felony element because the State treats possession that 
way. This argument is incoherent with any commonsense conception 
of “illicit trafficking,” the term ultimately being defined. Because the 
statutes in play do not define “trafficking,” the Court looks to the term’s 
everyday meaning, FDIC v. Meyer, 510 U. S. 471, 476, which ordinarily 
connotes some sort of commercial dealing. Commerce, however, was 
no part of Lopez’s South Dakota offense of helping someone else to pos­
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sess, and certainly it is no element of simple possession, with which 
the State equates that crime. Nor is the anomaly of the Government’s 
reading limited to South Dakota cases: while federal law typically treats 
trafficking offenses as felonies and nontrafficking offenses as misde­
meanors, several States deviate significantly from this pattern. Read­
ing § 924(c) the Government’s way, then, would often turn simple posses­
sion into trafficking, just what the English language counsels not to 
expect, and that result makes the Court very wary of the Government’s 
position. Although the Government might still be right, there would 
have to be some indication that Congress meant to define an aggravated 
felony of illicit trafficking in an unorthodox and unexpected way. There 
are good reasons to think it was doing no such thing here. First, an 
offense that necessarily counts as “illicit trafficking” under the INA is 
a “drug trafficking crime” under § 924(c), i. e., a “felony punishable under 
the Controlled Substances Act,” § 924(c)(2). To determine what felonies 
might qualify, the Court naturally looks to the definitions of crimes pun­
ishable as felonies under the CSA. If Congress had meant the Court 
to look to state law, it would have found a much less misleading way to 
make its point. The Government’s argument to the contrary contra­
venes normal ways of speaking and writing, which demonstrate that 
“felony punishable under the . . . Act” means “felony punishable as such 
under the Act” or “felony as defined by the Act,” and does not refer to 
state felonies, so long as they would be punishable at all under the CSA. 
The Government’s argument is not supported by the INA’s statement 
that the term “aggravated felony” “applies to an offense described in 
this paragraph whether in violation of Federal or State law.” 8 U. S. C. 
§ 1101(a)(43). Rather than wrenching the expectations raised by nor­
mal English usage, this provision has two perfectly straightforward jobs 
to do. First, it provides that a generic description of “an offense . . . in 
this paragraph,” one not specifically couched as a state offense or a fed­
eral one, covers either one, and, second, it confirms that a state offense 
whose elements include the elements of a felony punishable under the 
CSA is an aggravated felony. Thus, if Lopez’s state crime actually fell 
within the general term “illicit trafficking,” the state felony conviction 
would count as an “aggravated felony,” regardless of the existence of a 
federal felony counterpart; and a state offense of possessing more than 
five grams of cocaine base is an aggravated felony because it is a felony 
under the CSA, 21 U. S. C. § 844(a). Nothing in the provision in ques­
tion suggests that Congress changed the meaning of “felony punishable 
under the [CSA]” when it took that phrase from Title 18 of the U. S. 
Code and incorporated it into Title 8’s definition of “aggravated felony.” 
Yet the Government admits that it has never begun a prosecution under 
18 U. S. C. § 924(c)(1)(A) where the underlying “drug trafficking crime” 
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was a state felony but a federal misdemeanor. This telling failure in 
the very context in which the phrase “felony punishable under the 
[CSA]” appears in the Code belies the Government’s claim that its inter­
pretation is the more natural one. Finally, the Government’s reading 
would render the law of alien removal, see 8 U. S. C. § 1229b(a)(3), and 
the law of sentencing for illegal entry into the country, see United States 
Sentencing Commission, Guidelines Manual § 2L1.2, dependent on vary­
ing state criminal classifications even when Congress has apparently 
pegged the immigration statutes to the classifications Congress itself 
chose. Congress would not have incorporated its own statutory scheme 
of felonies and misdemeanors if it meant courts to ignore it whenever a 
State chose to punish a given act more heavily. Pp. 52–60. 

417 F. 3d 934, reversed and remanded. 

Souter, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Scalia, Kennedy, Ginsburg, Breyer, and Alito, JJ., 
joined. Thomas, J., filed a dissenting opinion, post, p. 60. 

Robert A. Long, Jr., argued the cause for petitioner. With 
him on the briefs was Theodore P. Metzler. 

Deputy Solicitor General Kneedler argued the cause for 
respondent. With him on the brief were Solicitor General 
Clement, Assistant Attorneys General Keisler and Fisher, 
Deputy Solicitor General Dreeben, Patricia A. Millett, and 
Donald E. Keener.* 

*Briefs of amici curiae urging reversal were filed for the American Bar 
Association by Michael S. Greco and David W. DeBruin; for the Asian 
American Justice Center et al. by Jayashri Srikantiah; for the Center for 
Court Innovation et al. by Nancy Morawetz; for Former General Counsels 
of the Immigration and Naturalization Service by Neal Mollen; for Human 
Rights First by Linda T. Coberly and Gene C. Schaerr; and for the 
NYSDA Immigrant Defense Project et al. by Christopher J. Meade, Ste­
ven R. Shapiro, Lucas Guttentag, Marianne C. Yang, and Manuel D. 
Vargas. 

Briefs of amici curiae urging affirmance were filed for the State of 
Texas et al. by Greg Abbott, Attorney General of Texas, R. Ted Cruz, 
Solicitor General, Kent C. Sullivan, First Assistant Attorney General, 
Don Clemmer, Deputy Attorney General, and Amy Warr, Assistant Solici­
tor General, and by the Attorneys General for their respective States as 
follows: Mike Beebe of Arkansas, John W. Suthers of Colorado, Carl C. 
Danberg of Delaware, Lawrence Wasden of Idaho, Phill Kline of Kansas, 
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Justice Souter delivered the opinion of the Court. 

The question raised is whether conduct made a felony 
under state law but a misdemeanor under the Controlled 
Substances Act is a “felony punishable under the Controlled 
Substances Act.” 18 U. S. C. § 924(c)(2). We hold it is not. 

I 

A 


The Immigration and Nationality Act (INA) defines the 
term “aggravated felony” by a list that mentions “illicit 
trafficking in a controlled substance . . . including a drug 
trafficking crime (as defined in section 924(c) of title 18).” 
§ 101(a)(43)(B), as added by § 7342, 102 Stat. 4469, and 
as amended by § 222(a), 108 Stat. 4320, 8 U. S. C. 
§ 1101(a)(43)(B). The general phrase “illicit trafficking” is 
left undefined, but § 924(c)(2) of Title 18 identifies the subcat­
egory by defining “drug trafficking crime” as “any felony 
punishable under the Controlled Substances Act” or under 
either of two other federal statutes having no bearing on this 
case. Following the listing, § 101(a)(43) of the INA provides 
in its penultimate sentence that “[t]he term [aggravated 
felony] applies to an offense described in this paragraph 
whether in violation of Federal or State law” or, in certain 
circumstances, “the law of a foreign country.” 8 U. S. C. 
§ 1101(a)(43). 

An aggravated felony on a criminal record has worse col­
lateral effects than a felony conviction simple. Under the 
immigration statutes, for example, the Attorney General’s 
discretion to cancel the removal of a person otherwise de­
portable does not reach a convict of an aggravated felony. 
§ 1229b(a)(3). Nor is an aggravated felon eligible for asylum. 

Kelly A. Ayotte of New Hampshire, Thomas W. Corbett, Jr., of Pennsylva­
nia, Mark L. Shurtleff of Utah, and Robert F. McDonnell of Virginia; and 
for the Washington Legal Foundation et al. by Daniel J. Popeo and Rich­
ard A. Samp. 
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§§ 1158(b)(2)(A)(ii), 1158(b)(2)(B)(i). And under the sentenc­
ing law, the Federal Guidelines attach special significance to 
the “aggravated felony” designation: a conviction of unlaw­
fully entering or remaining in the United States receives an 
eight-level increase for a prior aggravated felony conviction, 
but only four levels for “any other felony.” United States 
Sentencing Commission, Guidelines Manual § 2L1.2 (Nov. 
2005) (hereinafter USSG); id., comment., n. 3 (adopting INA 
definition of aggravated felony). 

B 

Although petitioner Jose Antonio Lopez entered the 
United States illegally in 1986, in 1990 he became a legal 
permanent resident. In 1997, he was arrested on state 
charges in South Dakota, pleaded guilty to aiding and abet­
ting another person’s possession of cocaine, and was sen­
tenced to five years’ imprisonment. See S. D. Codified Laws 
§ 22–42–5 (1988); § 22–6–1 (Supp. 1997); § 22–3–3 (1988). He 
was released for good conduct after 15 months. 

After his release, the Immigration and Naturalization 
Service (INS) 1 began removal proceedings against Lopez, 
on two grounds: that his state conviction was a controlled 
substance violation, see 8 U. S. C. § 1227(a)(2)(B)(i), and was 
also for an aggravated felony, see § 1227(a)(2)(A)(iii). Lopez 
conceded the controlled substance violation but contested 
the aggravated felony determination, which would disqual­
ify him from discretionary cancellation of removal. See 
§ 1229b(a)(3). At first, the Immigration Judge agreed with 
Lopez that his state offense was not an aggravated felony 
because the conduct it proscribed was no felony under the 
Controlled Substances Act (CSA). But after the Board of 
Immigration Appeals (BIA) switched its position on the 
issue, the same judge ruled that Lopez’s drug crime was an 

1 The INS’s immigration-enforcement functions are now handled by the 
Bureau of Immigration and Customs Enforcement in the Department of 
Homeland Security. See Clark v. Martinez, 543 U. S. 371, 374, n. 1 (2005). 
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aggravated felony after all, owing to its being a felony under 
state law. See Matter of Yanez-Garcia, 23 I. & N. Dec. 390 
(2002) (announcing that BIA decisions would conform to the 
applicable Circuit law); United States v. Briones-Mata, 116 
F. 3d 308 (CA8 1997) (per curiam) (holding state felony pos­
session offenses are aggravated felonies). That left Lopez 
ineligible for cancellation of removal, and the judge ordered 
him removed. The BIA affirmed, and the Court of Appeals 
affirmed the BIA, 417 F. 3d 934 (CA8 2005).2 

We granted certiorari to resolve a conflict in the Circuits 
about the proper understanding of conduct treated as a fel­
ony by the State that convicted a defendant of committing 
it, but as a misdemeanor under the CSA.3 547 U. S. 1054 
(2006). We now reverse. 

II 

The INA makes Lopez guilty of an aggravated felony if 
he has been convicted of “illicit trafficking in a controlled 

2 Although the Government has deported Lopez, we agree with the par­
ties that the case is not moot. Lopez can benefit from relief in this Court 
by pursuing his application for cancellation of removal, which the Immi­
gration Judge refused to consider after determining that Lopez had com­
mitted an aggravated felony. 

3 Compare United States v. Wilson, 316 F. 3d 506 (CA4 2003) (state-law 
felony is an aggravated felony); United States v. Simon, 168 F. 3d 1271 
(CA11 1999) (same); United States v. Hinojosa-Lopez, 130 F. 3d 691 (CA5 
1997) (same); United States v. Briones-Mata, 116 F. 3d 308 (CA8 1997) 
(per curiam) (same); United States v. Cabrera-Sosa, 81 F. 3d 998 (CA10 
1996) (same); United States v. Restrepo-Aguilar, 74 F. 3d 361 (CA1 1996) 
(same), with Gonzales-Gomez v. Achim, 441 F. 3d 532 (CA7 2006) (state­
law felony is not an aggravated felony); United States v. Palacios-Suarez, 
418 F. 3d 692 (CA6 2005) (same); Gerbier v. Holmes, 280 F. 3d 297 (CA3 
2002) (same). Two Circuits have construed the aggravated felony defini­
tion one way in the sentencing context and another in the immigration 
context. Compare United States v. Ibarra-Galindo, 206 F. 3d 1337 (CA9 
2000) (in sentencing case, state-law felony is an aggravated felony); United 
States v. Pornes-Garcia, 171 F. 3d 142 (CA2 1999) (same), with Cazarez-
Gutierrez v. Ashcroft, 382 F. 3d 905 (CA9 2004) (in immigration case, 
state-law felony is not an aggravated felony); Aguirre v. INS, 79 F. 3d 315 
(CA2 1996) (same). 
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substance . . . including,” but not limited to, “a drug traffick­
ing crime (as defined in section 924(c) of title 18).” 8 U. S. C. 
§ 1101(a)(43)(B). Lopez’s state conviction was for helping 
someone else possess cocaine in South Dakota, which state 
law treated as the equivalent of possessing the drug, S. D. 
Codified Laws § 22–3–3, a state felony, § 22–42–5. Mere 
possession is not, however, a felony under the federal CSA, 
see 21 U. S. C. § 844(a), although possessing more than what 
one person would have for himself will support conviction 
for the federal felony of possession with intent to distribute, 
see § 841 (2000 ed. and Supp. III); United States v. Kates, 174 
F. 3d 580, 582 (CA5 1999) (per curiam) (“Intent to distribute 
may be inferred from the possession of a quantity of drugs 
too large to be used by the defendant alone”). 

Despite this federal misdemeanor treatment, the Govern­
ment argues that possession’s felonious character as a state 
crime can turn it into an aggravated felony under the INA. 
There, it says, illicit trafficking includes a drug trafficking 
crime as defined in federal Title 18. Title 18 defines “drug 
trafficking crime” as “any felony punishable under the Con­
trolled Substances Act (21 U. S. C. 801 et seq.),” § 924(c)(2), 
and the CSA punishes possession, albeit as a misdemeanor, 
see 21 U. S. C. § 844(a). That is enough, says the Govern­
ment, because § 924(c)(2) requires only that the offense be 
punishable, not that it be punishable as a federal felony. 
Hence, a prior conviction in state court will satisfy the felony 
element because the State treats possession that way. 

There are a few things wrong with this argument, the first 
being its incoherence with any commonsense conception of 
“illicit trafficking,” the term ultimately being defined. The 
everyday understanding of “trafficking” should count for a 
lot here, for the statutes in play do not define the term, and 
so remit us to regular usage to see what Congress probably 
meant. FDIC v. Meyer, 510 U. S. 471, 476 (1994). And or­
dinarily “trafficking” means some sort of commercial deal­
ing. See Black’s Law Dictionary 1534 (8th ed. 2004) (defin­
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ing to “traffic” as to “trade or deal in (goods, esp. illicit drugs 
or other contraband)”); see also Urena-Ramirez v. Ashcroft, 
341 F. 3d 51, 57 (CA1 2003) (similar definition); State v. Ezell, 
321 S. C. 421, 425, 468 S. E. 2d 679, 681 (App. 1996) (same). 
Commerce, however, was no part of Lopez’s South Dakota 
offense of helping someone else to possess, and certainly it 
is no element of simple possession, with which the State 
equates that crime. Nor is the anomaly of the Government’s 
reading limited to South Dakota cases: while federal law typ­
ically treats trafficking offenses as felonies and nontraffick­
ing offenses as misdemeanors, several States deviate signifi­
cantly from this pattern.4 

Reading § 924(c) the Government’s way, then, would often 
turn simple possession into trafficking, just what the English 
language tells us not to expect, and that result makes us 
very wary of the Government’s position. Cf. Leocal v. Ash­
croft, 543 U. S. 1, 11 (2004) (“[W]e cannot forget that we ulti­
mately are determining the meaning of the term ‘crime of 
violence’ ”). Which is not to deny that the Government 
might still be right; Humpty Dumpty used a word to mean 
“ ‘just what [he chose] it to mean—neither more nor less,’ ” 5 

and legislatures, too, are free to be unorthodox. Congress 
can define an aggravated felony of illicit trafficking in an un­
expected way. But Congress would need to tell us so, and 

4 Several States punish possession as a felony. See, e. g., S. D. Codified 
Laws §§ 22–42–5 (2004), 22–6–1 (2005 Supp.); Tex. Health & Safety Code 
Ann. § 481.115 (West 2003); Tex. Penal Code Ann. §§ 12.32–12.35 (West 
2003); see also n. 10, infra. In contrast, with a few exceptions, the CSA 
punishes drug possession offenses as misdemeanors (that is, by one year’s 
imprisonment or less, cf. 18 U. S. C. § 3559(a)), see 21 U. S. C. § 844(a) (pro­
viding for “a term of imprisonment of not more than 1 year” for possession 
offenses except for repeat offenders, persons who possess more than five 
grams of cocaine base, and persons who possess flunitrazepam), and traf­
ficking offenses as felonies, see § 841 (2000 ed. and Supp. III). 

5 L. Carroll, Alice in Wonderland and Through the Looking Glass 198 
(Messner 1982). 
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there are good reasons to think it was doing no such thing 
here.6 

First, an offense that necessarily counts as “illicit traffick­
ing” under the INA is a “drug trafficking crime” under 
§ 924(c), that is, a “felony punishable under the [CSA],” 
§ 924(c)(2). And if we want to know what felonies might 
qualify, the place to go is to the definitions of crimes punish­
able as felonies under the CSA; where else would one natu­
rally look? Although the Government would have us look 
to state law, we suspect that if Congress had meant us to do 
that it would have found a much less misleading way to make 
its point. Indeed, other parts of § 924 expressly refer to 
guilt under state law, see §§ 924(g)(3), (k)(2), and the implica­
tion confirms that the reference solely to a “felony punishable 
under the [CSA]” in § 924(c)(2) is to a crime punishable as a 
felony under the federal Act. See Russello v. United States, 
464 U. S. 16, 23 (1983) (“[W]here Congress includes particu­
lar language in one section of a statute but omits it in an­
other section of the same Act, it is generally presumed that 
Congress acts intentionally and purposely in the disparate 
inclusion or exclusion” (alteration in original; internal quota­
tion marks omitted)). Unless a state offense is punishable 
as a federal felony it does not count. 

The Government stresses that the text does not read “pun­
ishable as a felony,” and that by saying simply “punishable” 

6 Of course, we must acknowledge that Congress did counterintuitively 
define some possession offenses as “illicit trafficking.” Those state pos­
session crimes that correspond to felony violations of one of the three 
statutes enumerated in § 924(c)(2), such as possession of cocaine base and 
recidivist possession, see 21 U. S. C. § 844(a), clearly fall within the defini­
tions used by Congress in 8 U. S. C. § 1101(a)(43)(B) and 18 U. S. C. 
§ 924(c)(2), regardless of whether these federal possession felonies or their 
state counterparts constitute “illicit trafficking in a controlled substance” 
or “drug trafficking” as those terms are used in ordinary speech. But this 
coerced inclusion of a few possession offenses in the definition of “illicit 
trafficking” does not call for reading the statute to cover others for which 
there is no clear statutory command to override ordinary meaning. 
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Congress left the door open to counting state felonies, so 
long as they would be punishable at all under the CSA. But 
we do not normally speak or write the Government’s way. 
We do not use a phrase like “felony punishable under the 
[CSA]” when we mean to signal or allow a break between 
the noun “felony” and the contiguous modifier “punishable 
under the [CSA],” let alone a break that would let us read 
the phrase as if it said “felony punishable under the CSA 
whether or not as a felony.” Regular usage points in the 
other direction, and when we read “felony punishable under 
the . . . Act,” we instinctively understand “felony punishable 
as such under the Act” or “felony as defined by the Act.” 7 

Without some further explanation, using the phrase to cover 
even a misdemeanor punishable under the Act would be so 
much trickery, violating “the cardinal rule that statutory lan­
guage must be read in context.” General Dynamics Land 
Systems, Inc. v. Cline, 540 U. S. 581, 596 (2004) (internal quo­
tation marks and brackets omitted). That is why our inter­
pretive regime reads whole sections of a statute together to 
fix on the meaning of any one of them, and the last thing this 
approach would do is divorce a noun from the modifier next 
to it without some extraordinary reason. 

The Government thinks it has a good enough reason for 
doing just that, in the INA provision already mentioned, that 
the term “aggravated felony” “applies to an offense de­
scribed in this paragraph whether in violation of Federal or 
State law.” 8 U. S. C. § 1101(a)(43). But before this pro­
vision is given the Government’s expansive treatment, it 

7 With respect to this last possibility, for purposes of § 924(c)(2) the 
crimes the CSA defines as “felonies” are those crimes to which it assigns 
a punishment exceeding one year’s imprisonment. As the Government 
wisely concedes, see Brief for Respondent 25, although for its own pur­
poses the CSA defines the term “felony” standing alone as “any Federal 
or State offense classified by applicable Federal or State law as a felony,” 
21 U. S. C. § 802(13), that definition does not apply here: § 924(c)(2) refers 
to a felony “punishable under the [CSA],” not to conduct punishable under 
some other law but defined as a felony by the CSA. 
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makes sense to ask whether it would have some use short of 
wrenching the expectations raised by normal English usage, 
and in fact it has two perfectly straightforward jobs to do: it 
provides that a generic description of “an offense . . . in this 
paragraph,” one not specifically couched as a state offense or 
a federal one, covers either one, and it confirms that a state 
offense whose elements include the elements of a felony pun­
ishable under the CSA is an aggravated felony. Thus, if Lo­
pez’s state crime actually fell within the general term “illicit 
trafficking,” the state felony conviction would count as an 
“aggravated felony,” regardless of the existence of a federal 
felony counterpart; and a state offense of possessing more 
than five grams of cocaine base is an aggravated felony be­
cause it is a felony under the CSA, 21 U. S. C. § 844(a).8 

The Government’s reliance on the penultimate sentence of 
8 U. S. C. § 1101(a)(43) is misplaced for a second reason. The 
Government tries to justify its unusual reading of a defined 
term in the criminal code on the basis of a single sentence 
in the INA. But nothing in the penultimate sentence of 
§ 1101(a)(43) suggests that Congress changed the meaning of 
“felony punishable under the [CSA]” when it took that 
phrase from Title 18 and incorporated it into Title 8’s defini­
tion of “aggravated felony.” Yet the Government admits it 
has never begun a prosecution under 18 U. S. C. § 924(c)(1)(A) 
where the underlying “drug trafficking crime” was a state 
felony but a federal misdemeanor. See Tr. of Oral Arg. 33– 
36. This is telling: the failure of even a single eager Assist­

8 Although the parties agree that Congress added the provision that 
both state and federal offenses qualify as aggravated felonies to codify the 
BIA’s decision in Matter of Barrett, 20 I. & N. Dec. 171 (1990), see also 
H. R. Rep. No. 101–681, pt. 1, p. 147 (1990) (noting that the provision 
reflects congressional approval of Barrett), our enquiry requires looking 
beyond Congress’s evident acceptance of Barrett. In Barrett, the BIA 
held only that the phrase “ ‘drug trafficking crime’ ” includes state “crimes 
analogous to offenses under the [CSA],” 20 I. & N. Dec., at 177, 178, with­
out specifying whether a state crime must be “analogous” to a CSA felony, 
as opposed to a CSA misdemeanor, to count. 
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ant United States Attorney to act on the Government’s inter­
pretation of “felony punishable under the [CSA]” in the very 
context in which that phrase appears in the United States 
Code belies the Government’s claim that its interpretation is 
the more natural one.9 

Finally, the Government’s reading would render the law 
of alien removal, see 8 U. S. C. § 1229b(a)(3), and the law of 
sentencing for illegal entry into the country, see USSG 
§ 2L1.2, dependent on varying state criminal classifications 
even when Congress has apparently pegged the immigration 
statutes to the classifications Congress itself chose. It may 
not be all that remarkable that federal consequences of state 
crimes will vary according to state severity classification 
when Congress describes an aggravated felony in generic 
terms, without express reference to the definition of a crime 
in a federal statute (as in the case of “illicit trafficking in 
a controlled substance”). But it would have been passing 
strange for Congress to intend any such result when a state 
criminal classification is at odds with a federal provision that 
the INA expressly provides as a specific example of an “ag­
gravated felony” (like the § 924(c)(2) definition of “drug traf­
ficking crime”). We cannot imagine that Congress took the 
trouble to incorporate its own statutory scheme of felonies 
and misdemeanors if it meant courts to ignore it whenever a 
State chose to punish a given act more heavily. 

9 Contrary to the Government’s response at oral argument, such a prose­
cution should be possible under the Government’s proffered interpretation 
because this subset of “drug trafficking crime[s]” still “may be prosecuted 
in a court of the United States,” 18 U. S. C. § 924(c)(1)(A), albeit at the 
misdemeanor level. For the same reason, the dissent’s argument that our 
reading renders superfluous the requirement in § 924(c)(1)(A) that the 
crime “may be prosecuted in a court of the United States” misses the 
mark. Post, at 62 (opinion of Thomas, J.). That phrase would be no less 
superfluous under the dissent’s preferred reading, which would still re­
quire that the offense be “capable of punishment under the [CSA],” post, 
at 61, and therefore subject to prosecution in federal court. 
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Two examples show the untoward consequences of the 
Government’s approach. Consider simple possession of 
marijuana. Not only is it a misdemeanor under the CSA, 
see 21 U. S. C. § 844(a), but the INA expressly excludes 
“a single offense involving possession for one’s own use of 30 
grams or less” from the controlled substance violations that 
are grounds for deportation, 8 U. S. C. § 1227(a)(2)(B)(i). Yet 
by the Government’s lights, if a State makes it a felony to 
possess a gram of marijuana the congressional judgment is 
supplanted, and a state convict is subject to mandatory de­
portation because the alien is ineligible for cancellation of 
removal. See § 1229b(a)(3).10 There is no hint in the stat­
ute’s text that Congress was courting any such state-by­
state disparity. 

The situation in reverse flouts probability just as much. 
Possessing more than five grams of cocaine base is a felony 
under federal law. See 21 U. S. C. § 844(a). If a State drew 
the misdemeanor-felony line at six grams plus, a person con­
victed in state court of possessing six grams would not be 
guilty of an aggravated felony on the Government’s reading, 
which makes the law of the convicting jurisdiction disposi­
tive. See Brief for Respondent 48. Again, it is just not 
plausible that Congress meant to authorize a State to over­
rule its judgment about the consequences of federal offenses 
to which its immigration law expressly refers. 

True, the argument is not all one-sided. The Government 
points out that some States graduate offenses of drug posses­
sion from misdemeanor to felony depending on quantity, 

10 Indeed, several States treat possession of less than 30 grams of mari­
juana as a felony. See Fla. Stat. §§ 893.13(6)(a)–(b), 775.082(3)(d) (2006) 
(punishing possession of over 20 grams of marijuana as a felony); Nev. 
Rev. Stat. §§ 453.336(1)–(2) (2004), §§ 453.336(4), 193.130 (2003) (punishing 
possession of more than one ounce, or 28.3 grams, of marijuana as a felony); 
N. D. Cent. Code Ann. §§ 19–03.1–23(6) (Lexis Supp. 2005), 12.1–32–01(4) 
(Lexis 1997) (same); Ore. Rev. Stat. § 161.605(2) (2003), Act Relating to 
Controlled Substances, § 33, 2005 Ore. Laws p. 2006 (same). 
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whereas Congress generally treats possession alone as a mis­
demeanor whatever the amount (but leaves it open to charge 
the felony of possession with intent to distribute when the 
amount is large). Thus, an alien convicted by a State of pos­
sessing large quantities of drugs would escape the aggra­
vated felony designation simply for want of a federal felony 
defined as possessing a substantial amount. This is so, but 
we do not weigh it as heavily as the anomalies just men­
tioned on the other side. After all, Congress knows that 
any resort to state law will implicate some disuniformity in 
state misdemeanor-felony classifications, but that is no rea­
son to think Congress meant to allow the States to supplant 
its own classifications when it specifically constructed its im­
migration law to turn on them. 

In sum, we hold that a state offense constitutes a “felony 
punishable under the Controlled Substances Act” only if it 
proscribes conduct punishable as a felony under that federal 
law. The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Thomas, dissenting. 

Jose Antonio Lopez pleaded guilty to aiding and abetting 
the possession of cocaine, a felony under South Dakota law. 
The Court holds that Lopez’s conviction does not constitute 
an “aggravated felony” because federal law would classify 
Lopez’s possession offense as a misdemeanor. I respect­
fully dissent. 

I 

The Immigration and Nationality Act (INA) provides 
that “[a]ny alien who is convicted of an aggravated felony 
at any time after admission is deportable.” 8 U. S. C. 
§ 1227(a)(2)(A)(iii). As relevant to this case, the INA defines 
an “aggravated felony” as “illicit trafficking in a controlled 
substance . . . including a drug trafficking crime (as defined in 
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section 924(c) of title 18).” § 1101(a)(43)(B). And “the term 
‘drug trafficking crime’ means any felony punishable under 
the Controlled Substances Act . . . .”  18  U.  S.  C. §  924(c)(2). 

Lopez’s state felony offense qualifies as a “drug trafficking 
crime” as defined in § 924(c)(2). A plain reading of this 
definition identifies two elements: First, the offense must be 
a felony; second, the offense must be capable of punishment 
under the Controlled Substances Act (CSA). No one dis­
putes that South Dakota punishes Lopez’s crime as a felony. 
See S. D. Codified Laws § 22–42–5 (1988). Likewise, no one 
disputes that the offense was capable of punishment under 
the CSA. See 21 U. S. C. § 844(a). Lopez’s possession of­
fense therefore satisfies both elements, and the inquiry 
should end there. 

The Court, however, takes the inquiry further by reason­
ing that only federal felonies qualify as drug trafficking 
crimes. According to the Court, the definition of drug traf­
ficking crime contains an implied limitation: “any felony pun­
ishable [as a felony] under the” CSA. The text does not sup­
port this interpretation. Most obviously, the language “as 
a felony” appears nowhere in § 924(c)(2). Without doubt, 
Congress could have written the definition with this limita­
tion, but it did not. 

Furthermore, Lopez’s suggested addition conflicts with 
the clear meaning of § 924(c)(2), which extends to both state 
and federal felonies. Specifically, the definition broadly en­
compasses “any felony” capable of being punished under the 
CSA. 18 U. S. C. § 924(c)(2) (emphasis added). “Read natu­
rally, the word ‘any’ has an expansive meaning . . . .”  United 
States v. Gonzales, 520 U. S. 1, 5 (1997); see also Small v. 
United States, 544 U. S. 385, 397 (2005) (Thomas, J., dissent­
ing) (“The broad phrase ‘any court’ unambiguously includes 
all judicial bodies with jurisdiction to impose the requisite 
conviction . . . ” (footnote omitted)). The term “felony” takes 
its meaning from Title 18, which classifies crimes as felonies 
when punishable by death or greater than one year of impris­
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onment. § 3559(a). “[A]ny felony” therefore includes both 
federal and state felonies: The classification depends only on 
the authorized term of imprisonment. Accordingly, by the 
plain terms of § 924(c)(2), conduct prohibited by the CSA may 
qualify as a “drug trafficking crime” if under either federal 
law or state law the conduct is punishable by more than one 
year of imprisonment. 

This interpretation finds support in other provisions in 
which Congress placed limits on the types of drug traf­
ficking crimes eligible for consideration. In particular, 
§ 924(c)(1)(A) proscribes the use or possession of a firearm 
“during and in relation to any . . . drug trafficking crime . . .  
for which the person may be prosecuted in a court of the 
United States . . . .” (Emphasis added.) See also 18 
U. S. C. § 924(c)(5) (2000 ed., Supp. V) (using identical lan­
guage in proscribing the use or possession of “armor piercing 
ammunition”). The Court has previously interpreted this 
language to limit “any . . . drug trafficking crime” to federal 
crimes. Gonzales, supra, at 5. This language, therefore, 
acts as a jurisdictional limitation, carving out the subset of 
federal drug trafficking crimes and making only those eligi­
ble for use in §§ 924(c)(1)(A) and 924(c)(5). No similar 
federal-crime limitation appears in § 924(c)(2). Interpreting 
the term “drug trafficking crime,” as defined in § 924(c)(2), 
to reach only federal felonies would render superfluous the 
federal-crime limitations in these other provisions. See 
Duncan v. Walker, 533 U. S. 167, 174 (2001) (counseling 
against interpretations that result in surplus language).1 

1 The majority mistakenly contends that my interpretation also renders 
this language superfluous. Ante, at 58, n. 9. As I have stated, the plain 
meaning of “drug trafficking crime” includes two categories of felonies— 
state and federal. For the limiting language in § 924(c)(1)(A) to have 
meaning, it must exclude one of those categories. As a state felony, 
Lopez’s possession offense does not fall within the category of federal 
drug trafficking crimes. Consequently, it is not eligible for use under 
§ 924(c)(1)(A). 
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This interpretation also finds support in the INA, which 
lists “illicit trafficking” and its subset of “drug trafficking 
crime[s]” as aggravated felonies. 8 U. S. C. § 1101(a)(43)(B). 
The INA considers these offenses aggravated felonies 
“whether in violation of Federal or State law . . . .” 
§ 1101(a)(43) (penultimate sentence). Thus, by incorporat­
ing § 924(c)(2)’s definition of “drug trafficking crime,” the 
INA supports and confirms the conclusion that the definition 
of “drug trafficking crime” applies to both federal and state 
felonies. 

Moreover, the INA isolates the relevant inquiry to the 
prosecuting jurisdiction. Section 1227(a)(2)(A)(iii) of Title 8 
makes an alien eligible for deportation only upon a convic­
tion for an “aggravated felony.” The conviction require­
ment suggests that the jurisdiction issuing the conviction de­
termines whether the offense is a felony. This result makes 
sense. When faced with an actual conviction, it would be 
unusual to ask, hypothetically, whether that conviction would 
have been a felony in a different jurisdiction. Furthermore, 
that hypothetical inquiry could cause significant inconsisten­
cies. For instance, where a State convicts an alien of a mis­
demeanor drug crime, but federal law classifies the crime 
as a felony, the misdemeanor conviction would constitute 
an aggravated felony. This anomaly does not arise when 
relying on the prosecuting jurisdiction’s classification of the 
crime. 

II 

The Court’s approach is unpersuasive. At the outset of 
its analysis, the Court avers that it must look to the ordinary 
meaning of “illicit trafficking” because “the statutes in play 
do not define the term.” Ante, at 53. That statement is 
incorrect. Section 1101(a)(43)(B) of Title 8 clearly defines 
“illicit trafficking in a controlled substance,” at least in part, 
as “a drug trafficking crime (as defined in section 924(c) of 
title 18).” (Emphasis added.) Therefore, whatever else “il­
licit trafficking” might mean, it must include anything de­
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fined as a “drug trafficking crime” in § 924(c)(2). Rather 
than grappling with this definition of the relevant term, the 
Court instead sets up a conflicting straw man definition. 

The majority states that the ordinary meaning of “illicit 
trafficking” involves “some sort of commercial dealing.” 
Ante, at 53. Because mere possession does not constitute 
commercial dealing, the Court concludes that Lopez’s posses­
sion offense cannot qualify as an “illicit trafficking” offense— 
or, by implication, a “drug trafficking crime.” Yet even the 
Court admits that the term “drug trafficking crime” includes 
federal drug felonies, several of which are mere possession 
offenses. See 21 U. S. C. § 844(a) (possession of more than 
five grams of cocaine base, possession of flunitrazepam, and 
repeat possession offenses). If the Court recognizes, in 
light of § 924(c)(2), some mere possession offenses under the 
umbrella of “illicit trafficking,” it cannot reject Lopez’s con­
viction out of hand. Yet the Court downplays these “few 
exceptions” in two footnotes, concluding that “this coerced 
inclusion of a few possession offenses” gives no reason to 
“override [the] ordinary meaning” of “illicit trafficking.” 
Ante, at 54, 55, nn. 4 and 6. 

The inconsistency deserves more than the Court’s passing 
reference. By encompassing repeat possession offenses, the 
term “illicit trafficking” includes far more than “a few” of­
fenses outside of its ordinary meaning. It must include 
every type of possession offense under the CSA, so long as 
the offender has had a previous possession offense. If de­
fining “illicit trafficking” to include the entire range of un­
lawful possession does not provide a “clear statutory com­
mand to override ordinary meaning,” ante, at 55, n. 6, I do 
not know what would.2 

2 In its discussion of whether possession may constitute “trafficking,” 
the Court takes its own trip “through the looking glass.” See ante, at 54. 
“Commerce,” according to the Court, “certainly . . . is no element of simple 
possession . . . .” Ibid. Not long ago, the Court found the opposite to 
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The Court, however, gives only fleeting consideration to 
the text of § 924(c)(2) itself. After referencing the phrase 
“felony punishable under” the CSA, the Court asks “where 
else would one naturally look” other than the CSA to deter­
mine whether a felony qualifies as a drug trafficking crime. 
Ante, at 55. In response to the Court’s rhetorical question, 
I suggest that one might naturally look to the conviction it­
self to determine whether it is a felony. When presented 
with an actual conviction, one would not expect to look to a 
hypothetical prosecution to determine whether an offender 
has committed a felony. 

Continuing to avoid the text of § 924(c)(2), the Court in­
stead focuses on what the statute does not say. It concludes 
that Congress could have expressly referenced state law as 
in §§ 924(g)(3) and (k)(2). Ibid. The response, of course, is 
that Congress could just as well have defined a “drug traf­
ficking crime” as “any felony punishable as a felony under 
the CSA.” Rejoining, the Court resorts to an “instinctiv[e] 
understand[ing]” that the statutory definition actually means 
“ ‘felony as defined by the Act.’ ” Ante, at 56. Instinct not­
withstanding, we must interpret what Congress actually 
wrote, not what it could have written. 

Furthermore, the Court’s “instinct” to interpret § 924(c)(2) 
to mean “felony as defined by” the CSA creates an unneces­
sary ambiguity in the meaning of “felony.” The CSA defines 
“felony” as “any Federal or State offense classified by ap­

be true when interpreting the scope of Congress’ power under the Com­
merce Clause. See Gonzales v. Raich, 545 U. S. 1, 22 (2005) (concluding 
that Congress may regulate the mere possession of marijuana as affecting 
“commerce”). In Raich, the Court fell into the very trap it purports to 
identify today by “turn[ing] simple possession into [commerce], just what 
the English language tells us not to expect.” Ante, at 54; see also Raich, 
supra, at 57–58 (Thomas, J., dissenting). The Court’s broadening of the 
Commerce Clause stands in tension with its present narrow interpretation 
of “trafficking,” which 8 U. S. C. § 1101(a)(43)(B) explicitly alters to include 
at least some possession offenses. 
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plicable Federal or State law as a felony.” 21 U. S. C. 
§ 802(13).3 Under the Court’s interpretation, that definition 
seemingly should apply. The Court concludes otherwise but 
never resolves the ambiguity it creates: It instead explains 
that “felony” is defined by the CSA as something other than 
the CSA’s definition of “felony.” Ante, at 56, n. 7. That ex­
planation is, at best, unsatisfying. 

After gliding past the statutory text, the Court expresses 
concern over the fact that the Government’s interpretation 
allows federal immigration law to turn on varying state 
criminal classifications. Congress apparently did not share 
this concern because some definitions of “aggravated felony” 
explicitly turn on the State’s authorized term of imprison­
ment, not a uniform federal classification. See 8 U. S. C. 
§§ 1101(a)(43)(F), (G), (J), (P)–(T). Even the Court finds this 
variance “not . . . all that remarkable.” Ante, at 58. The 
Court’s real concern therefore has little to do with variations 
in state law. Rather, it worries that “a state criminal classi­
fication [may be] at odds with a federal provision.” Ibid. 
But, obviously, if a state offense does not qualify under the 
definitions in § 1101(a)(43), then the offense cannot be an “ag­
gravated felony.” As shown in Part I, supra, though, noth­
ing about Lopez’s offense conflicts with the plain language 
of § 924(c)(2) as incorporated into § 1101(a)(43)(B). He was 
convicted of a “felony,” and his offense was “punishable 
under the” CSA. 

The Court also notes apparent anomalies in the Govern­
ment’s approach. It asserts that, under the Government’s 

3 Several Courts of Appeals looked to this definition of “felony” when 
construing the meaning of “drug trafficking crime.” See, e. g., United 
States v. Wilson, 316 F. 3d 506, 512 (CA4 2003). Although the Govern­
ment would clearly prevail under 21 U. S. C. § 802(13), it has conceded that 
this definition does not apply. This concession makes good sense: The 
definition of “drug trafficking crime” resides in Title 18, and it is therefore 
most natural to construe “felony” as used in that title. See n. 1, supra. 
As discussed above, that definition as well requires that a crime be consid­
ered a felony if the State defines it as a felony. 
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interpretation, a state felony conviction for simple posses­
sion of less than 30 grams of marijuana could be an “ag­
gravated felony” even though the INA expressly excludes 
such an offense as grounds for deportation under 8 U. S. C. 
§ 1227(a)(2)(B)(i). Ante, at 59. The Court’s concern has lit­
tle basis in reality. Only one State authorizes more than 
one year of imprisonment for possession of over 20 grams. 
See Fla. Stat. §§ 893.13(6)(a)–(b), 775.082(3)(d) (2006). A few 
others classify possession of one ounce (or 28.3 grams) as 
a felony. See, e. g., Nev. Rev. Stat. §§ 453.336(1)–(2) (2004), 
§§ 453.336(4), 193.130 (2003). The mere possibility that a 
case could fall into this small gap and lead to removal pro­
vides no ground for the Court to depart from the plain mean­
ing of 18 U. S. C. § 924(c)(2). 

In fact, it is the Court’s interpretation that will have a 
significant effect on removal proceedings involving state pos­
session offenses. Federal law treats possession of large 
quantities of controlled substances as felonious possession 
with intent to distribute. States frequently treat the same 
conduct as simple possession offenses, which would escape 
classification as aggravated felonies under the Court’s inter­
pretation. Thus, the Court’s interpretation will result in a 
large disparity between the treatment of federal and state 
convictions for possession of large amounts of drugs. And 
it is difficult to see why Congress would “authorize a State 
to overrule its judgment” about possession of large quanti­
ties of drugs any more than it would about other possession 
offenses. Ante, at 59. 

Finally, the Court admits that its reading will subject an 
alien defendant convicted of a state misdemeanor to deporta­
tion if his conduct was punishable as a felony under the CSA. 
Accordingly, even if never convicted of an actual felony, an 
alien defendant becomes eligible for deportation based on a 
hypothetical federal prosecution. It is at least anomalous, if 
not inconsistent, that an actual misdemeanor may be consid­
ered an “aggravated felony.” 
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III 

Because a plain reading of the statute would avoid the am­
biguities and anomalies created by today’s majority opinion, 
I respectfully dissent. 
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TOLEDO-FLORES v. UNITED STATES 

certiorari to the united states court of appeals for 
the fifth circuit 

No. 05–7664. Argued October 3, 2006—Decided December 5, 2006 
Certiorari dismissed. Reported below: 149 Fed. Appx. 241. 

Timothy Crooks argued the cause for petitioner. With 
him on the briefs were Marjorie A. Meyers, H. Michael 
Sokolow, and Brent E. Newton. 

Deputy Solicitor General Kneedler argued the cause for 
the United States. With him on the brief were Solicitor 
General Clement, Assistant Attorneys General Keisler and 
Fisher, Deputy Solicitor General Dreeben, Patricia M. Mil­
lett, and Donald E. Keener.* 

Per Curiam. 

The writ of certiorari is dismissed as improvidently 
granted. 

It is so ordered. 

*Briefs of amici curiae urging reversal were filed for the American Bar 
Association by Michael S. Greco and David W. DeBruin; for the Asian 
American Justice Center et al. by Jayashri Srikantiah; for Human Rights 
First by Linda T. Coberly and Gene C. Schaerr; for the National Associa­
tion of Federal Defenders et al. by Henry J. Bemporad and Frances H. 
Pratt; and for the NYSDA Immigrant Defense Project et al. by Christo­
pher J. Meade, Steven R. Shapiro, Lucas Guttentag, Marianne C. Yang, 
and Manuel D. Vargas. 

A brief of amici curiae urging affirmance was filed for the State of 
Texas et al. by Greg Abbott, Attorney General of Texas, R. Ted Cruz, 
Solicitor General, Kent C. Sullivan, First Assistant Attorney General, 
Don Clemmer, Deputy Attorney General, and Amy Warr, Assistant Solici­
tor General, and by the Attorneys General for their respective States as 
follows: Mike Beebe of Arkansas, John W. Suthers of Colorado, Carl C. 
Danberg of Delaware, Lawrence Wasden of Idaho, Phill Kline of Kansas, 
Kelly A. Ayotte of New Hampshire, Thomas W. Corbett, Jr., of Pennsylva­
nia, Mark L. Shurtleff of Utah, and Robert F. McDonnell of Virginia. 
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CAREY, WARDEN v. MUSLADIN 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 05–785. Argued October 11, 2006—Decided December 11, 2006 

At respondent Musladin’s murder trial, members of the victim’s family sat 
in the front row of the spectators’ gallery wearing buttons displaying 
the victim’s image. The trial court denied Musladin’s motion to order 
the family members not to wear the buttons. The California Court of 
Appeal upheld Musladin’s conviction, stating that he had to show actual 
or inherent prejudice to succeed on the buttons claim; citing Holbrook 
v. Flynn, 475 U. S. 560, as providing the test for inherent prejudice; and 
ruling that he had not satisfied that test. The Federal District Court 
denied Musladin’s habeas petition, but the Ninth Circuit reversed and 
remanded, finding that the state court’s decision “was contrary to, or 
involved an unreasonable application of, clearly established Federal 
law,” 28 U. S. C. § 2254(d)(1), as determined by this Court in Estelle v. 
Williams, 425 U. S. 501, and Flynn, supra. 

Held: The Ninth Circuit improperly concluded that the California Court 
of Appeal’s decision was contrary to or an unreasonable application of 
clearly established federal law as determined by this Court. Pp. 74–77. 

(a) Because “clearly established Federal law” in § 2254(d)(1) “refers 
to the holdings, as opposed to the dicta, of this Court’s decisions as of 
the time of the relevant state-court decision,” Williams v. Taylor, 529 
U. S. 362, 412, federal habeas relief may be granted here if the California 
Court of Appeal’s decision was contrary to or involved an unreasonable 
application of this Court’s applicable holdings. P. 74. 

(b) This Court addressed the effect of courtroom practices on defend­
ants’ fair-trial rights in Williams, in which the State compelled the de­
fendant to stand trial in prison clothes, and Flynn, in which the State 
seated uniformed state troopers in the row of spectators’ seats immedi­
ately behind the defendant at trial. In both cases, which dealt with 
government-sponsored practices, the Court noted that some practices 
are so inherently prejudicial that they must be justified by an “essential 
state” policy or interest. E. g., Williams, supra, at 505. P. 75. 

(c) In contrast to state-sponsored courtroom practices, the effect on a 
defendant’s fair-trial rights of the spectator conduct to which Musladin 
objects is an open question in this Court’s jurisprudence. The Court 
has never addressed a claim that such private-actor courtroom conduct 
was so inherently prejudicial that it deprived a defendant of a fair trial 
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or applied the test for inherent prejudice in Williams and Flynn to 
spectators’ conduct. Indeed, part of that test—asking whether the 
practices furthered an essential state interest—suggests that those 
cases apply only to state-sponsored practices. Reflecting the lack of 
guidance from this Court, lower courts have diverged widely in their 
treatment of defendants’ spectator-conduct claims. Given the lack of 
applicable holdings from this Court, it cannot be said that the state court 
“unreasonably appli[ed] . . .  clearly established Federal law.” Pp. 76–77. 

427 F. 3d 653, vacated and remanded. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Ginsburg, Breyer, and Alito, JJ., joined. Stevens, J., 
post, p. 78, Kennedy, J., post, p. 80, and Souter, J., post, p. 81, filed opin­
ions concurring in the judgment. 

Gregory A. Ott, Deputy Attorney General of California, 
argued the cause for petitioner. With him on the briefs 
were Bill Lockyer, Attorney General, Mary Jo Graves, Chief 
Assistant Attorney General, Robert R. Anderson, former 
Chief Assistant Attorney General, Gerald A. Engler, Senior 
Assistant Attorney General, Donald E. de Nicola, Deputy 
Solicitor General, and Peggy S. Ruffra, Supervising Deputy 
Attorney General. 

David W. Fermino, by appointment of the Court, post, 
p. 806, argued the cause and filed a brief for respondent.* 

*Briefs of amici curiae urging reversal were filed for the State of Illi­
nois et al. by Lisa Madigan, Attorney General of Illinois, Gary Feiner­
man, Solicitor General, Michael Scodro, Deputy Solicitor General, and 
Karl R. Triebel, Assistant Attorney General, and by the Attorneys Gen­
eral for their respective States as follows: Troy King of Alabama, Terry 
Goddard of Arizona, Mike Beebe of Arkansas, John W. Suthers of Colo­
rado, Carl C. Danberg of Delaware, Charles J. Crist, Jr., of Florida, Mark 
J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, Steve Carter of Indi­
ana, Tom Miller of Iowa, Jim Hood of Mississippi, Mike McGrath of Mon­
tana, Patricia A. Madrid of New Mexico, Jim Petro of Ohio, W. A. Drew 
Edmondson of Oklahoma, Hardy Myers of Oregon, Thomas W. Corbett, 
Jr., of Pennsylvania, Paul Summers of Tennessee, Greg Abbott of Texas, 
Mark L. Shurtleff of Utah, Robert F. McDonnell of Virginia, Rob Mc-
Kenna of Washington, Darrell V. McGraw, Jr., of West Virginia, and Peg 
Lautenschlager of Wisconsin; for the Criminal Justice Legal Foundation 
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Justice Thomas delivered the opinion of the Court. 

This Court has recognized that certain courtroom prac­
tices are so inherently prejudicial that they deprive the de­
fendant of a fair trial. Estelle v. Williams, 425 U. S. 501, 
503–506 (1976); Holbrook v. Flynn, 475 U. S. 560, 568 (1986). 
In this case, a state court held that buttons displaying the 
victim’s image worn by the victim’s family during respond­
ent’s trial did not deny respondent his right to a fair trial. 
We must decide whether that holding was contrary to or an 
unreasonable application of clearly established federal law, 
as determined by this Court. 28 U. S. C. § 2254(d)(1). We 
hold that it was not. 

I 

On May 13, 1994, respondent Mathew Musladin shot and 
killed Tom Studer outside the home of Musladin’s estranged 
wife, Pamela. At trial, Musladin admitted that he killed 
Studer but argued that he did so in self-defense. A Califor­
nia jury rejected Musladin’s self-defense argument and con­
victed him of first-degree murder and three related offenses. 

During Musladin’s trial, several members of Studer’s fam­
ily sat in the front row of the spectators’ gallery. On at least 
some of the trial’s 14 days, some members of Studer’s family 
wore buttons with a photo of Studer on them.1 Prior to 
opening statements, Musladin’s counsel moved the court to 
order the Studer family not to wear the buttons during the 
trial. The court denied the motion, stating that it saw “no 

by Kent S. Scheidegger; for the National Crime Victim Law Institute et al. 
by Douglas E. Beloof; and for the New Jersey Crime Victims’ Law Center 
by Richard D. Pompelio. 

Jonathan D. Hacker and Pamela Harris filed a brief for the National 
Association of Criminal Defense Lawyers as amicus curiae urging 
affirmance. 

1 The record contains little concrete information about the buttons. The 
buttons were apparently two to four inches in diameter and displayed only 
a photograph of Studer. It is not clear how many family members wore 
the buttons or how many days of the trial they wore them. 
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possible prejudice to the defendant.” App. to Pet. for 
Cert. 74a. 

Musladin appealed his conviction to the California Court 
of Appeal in 1997. He argued that the buttons deprived him 
of his Fourteenth Amendment and Sixth Amendment rights. 
At the outset of its analysis, the Court of Appeal stated that 
Musladin had to show actual or inherent prejudice to succeed 
on his claim and cited Flynn, supra, at 570, as providing the 
test for inherent prejudice. The Court of Appeal, quoting 
part of Flynn’s test, made clear that it “consider[ed] the 
wearing of photographs of victims in a courtroom to be an 
‘impermissible factor coming into play,’ the practice of which 
should be discouraged.” App. to Pet. for Cert. 75a (quoting 
Flynn, supra, at 570). Nevertheless, the court concluded, 
again quoting Flynn, supra, at 571, that the buttons had not 
“branded defendant ‘with an unmistakable mark of guilt’ in 
the eyes of the jurors” because “[t]he simple photograph of 
Tom Studer was unlikely to have been taken as a sign of 
anything other than the normal grief occasioned by the loss 
of [a] family member.” App. to Pet. for Cert. 75a. 

At the conclusion of the state appellate process, Musladin 
filed an application for writ of habeas corpus in Federal Dis­
trict Court pursuant to § 2254. In his application, Musladin 
argued that the buttons were inherently prejudicial and that 
the California Court of Appeal erred by holding that the 
Studers’ wearing of the buttons did not deprive him of a fair 
trial. The District Court denied habeas relief but granted 
a certificate of appealability on the buttons issue. 

The Court of Appeals for the Ninth Circuit reversed and 
remanded for issuance of the writ, finding that under § 2254 
the state court’s decision “was contrary to, or involved an 
unreasonable application of, clearly established Federal law, 
as determined by the Supreme Court of the United States.” 
§ 2254(d)(1). According to the Court of Appeals, this Court’s 
decisions in Williams and Flynn clearly established a rule 
of federal law applicable to Musladin’s case. Musladin v. 
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Lamarque, 427 F. 3d 653, 656–658 (2005). Specifically, the 
Court of Appeals cited its own precedent in support of its 
conclusion that Williams and Flynn clearly established the 
test for inherent prejudice applicable to spectators’ court­
room conduct. 427 F. 3d, at 657–658 (citing Norris v. Risley, 
918 F. 2d 828 (CA9 1990)). The Court of Appeals held that 
the state court’s application of a test for inherent prejudice 
that differed from the one stated in Williams and Flynn 
“was contrary to clearly established federal law and consti­
tuted an unreasonable application of that law.” 427 F. 3d, at 
659–660. The Court of Appeals denied rehearing en banc. 
427 F. 3d 647 (2005). We granted certiorari, 547 U. S. 1069 
(2006), and now vacate. 

II 

Under the Antiterrorism and Effective Death Penalty Act 
of 1996, 110 Stat. 1219: 

“(d) An application for a writ of habeas corpus on be­
half of a person in custody pursuant to the judgment of 
a State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court 
proceedings unless the adjudication of the claim— 

“(1) resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly estab­
lished Federal law, as determined by the Supreme Court 
of the United States.” 28 U. S. C. § 2254. 

In Williams v. Taylor, 529 U. S. 362 (2000), we explained 
that “clearly established Federal law” in § 2254(d)(1) “refers 
to the holdings, as opposed to the dicta, of this Court’s deci­
sions as of the time of the relevant state-court decision.” 
Id., at 412. Therefore, federal habeas relief may be granted 
here if the California Court of Appeal’s decision was contrary 
to or involved an unreasonable application of this Court’s ap­
plicable holdings. 
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A 

In Estelle v. Williams and Flynn, this Court addressed 
the effect of courtroom practices on defendants’ fair-trial 
rights. In Williams, the Court considered “whether an ac­
cused who is compelled to wear identifiable prison clothing 
at his trial by a jury is denied due process or equal protection 
of the laws.” 425 U. S., at 502. The Court stated that “the 
State cannot, consistently with the Fourteenth Amendment, 
compel an accused to stand trial before a jury while dressed 
in identifiable prison clothes,” id., at 512, but held that the 
defendant in that case had waived any objection to being 
tried in prison clothes by failing to object at trial, id., at 
512–513. 

In Flynn, the Court addressed whether seating “four uni­
formed state troopers” in the row of spectators’ seats imme­
diately behind the defendant at trial denied the defendant 
his right to a fair trial. 475 U. S., at 562. The Court held 
that the presence of the troopers was not so inherently prej­
udicial that it denied the defendant a fair trial. Id., at 571. 
In reaching that holding, the Court stated that “the question 
must be . . .  whether ‘an unacceptable risk is presented of 
impermissible factors coming into play.’ ” Id., at 570 (quot­
ing Williams, supra, at 505). 

Both Williams and Flynn dealt with government­
sponsored practices: In Williams, the State compelled the 
defendant to stand trial in prison clothes, and in Flynn, the 
State seated the troopers immediately behind the defendant. 
Moreover, in both cases, this Court noted that some practices 
are so inherently prejudicial that they must be justified by 
an “essential state” policy or interest. Williams, supra, at 
505 (concluding that the practice “further[ed] no essential 
state policy”); Flynn, supra, at 568–569 (holding that the 
practice was not of the sort that had to be justified by an 
“essential state interest”). 
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B 

In contrast to state-sponsored courtroom practices, the ef­
fect on a defendant’s fair-trial rights of the spectator conduct 
to which Musladin objects is an open question in our juris­
prudence. This Court has never addressed a claim that such 
private-actor courtroom conduct was so inherently prejudi­
cial that it deprived a defendant of a fair trial.2 And al­
though the Court articulated the test for inherent prejudice 
that applies to state conduct in Williams and Flynn, we 
have never applied that test to spectators’ conduct. Indeed, 
part of the legal test of Williams and Flynn—asking 
whether the practices furthered an essential state interest— 
suggests that those cases apply only to state-sponsored 
practices. 

Reflecting the lack of guidance from this Court, lower 
courts have diverged widely in their treatment of defend­
ants’ spectator-conduct claims. Some courts have applied 
Williams and Flynn to spectators’ conduct. Norris v. Ris­
ley, supra, at 830–831 (applying Williams and Flynn to hold 
spectators’ buttons worn during a trial deprived the defend­
ant of a fair trial); In re Woods, 154 Wash. 2d 400, 416–418, 
114 P. 3d 607, 616–617 (2005) (applying Flynn but conclud­
ing that ribbons worn by spectators did not prejudice the 
defendant). Other courts have declined to extend Williams 
and Flynn to spectators’ conduct. Billings v. Polk, 441 
F. 3d 238, 246–247 (CA4 2006) (“These precedents do not 

2 This Court has considered cases in which the proceedings were a sham 
or were mob dominated. See Moore v. Dempsey, 261 U. S. 86, 91 (1923) 
(describing allegations that “the whole proceeding [was] a mask—that 
counsel, jury and judge were swept to the fatal end by an irresistible wave 
of public passion, and that the State Courts failed to correct the wrong”); 
Frank v. Mangum, 237 U. S. 309, 324–325 (1915) (“[T]he disorder in and 
about the court-room during the trial and up to and at the reception of 
the verdict amounted to mob domination, that not only the jury but the 
presiding judge succumbed to it”). 
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clearly establish that a defendant’s right to a fair jury trial 
is violated whenever an article of clothing worn at trial argu­
ably conveys a message about the matter before the jury”); 
Davis v. State, 223 S. W. 3d 466, 474–475 (Tex. App. 2006) 
(“Appellant does not cite any authority holding the display of 
this type of item by spectators creates inherent prejudice”). 
Other courts have distinguished Flynn on the facts. Pachl 
v. Zenon, 145 Ore. App. 350, 360, n. 1, 929 P. 2d 1088, 1093– 
1094, n. 1 (1996) (in banc). And still other courts have ruled 
on spectator-conduct claims without relying on, discussing, 
or distinguishing Williams or Flynn. Buckner v. State, 714 
So. 2d 384, 388–389 (Fla. 1998) (per curiam); State v. Speed, 
265 Kan. 26, 47–48, 961 P. 2d 13, 29–30 (1998); Nguyen v. 
State, 977 S. W. 2d 450, 457 (Tex. App. 1998); Kenyon v. State, 
58 Ark. App. 24, 33–35, 946 S. W. 2d 705, 710–711 (1997); 
State v. Nelson, 96–0883, pp. 9–10 (La. App. 12/17/97), 705 
So. 2d 758, 763. 

Given the lack of holdings from this Court regarding the 
potentially prejudicial effect of spectators’ courtroom con­
duct of the kind involved here, it cannot be said that the 
state court “unreasonabl[y] appli[ed] clearly established Fed­
eral law.” § 2254(d)(1). No holding of this Court required 
the California Court of Appeal to apply the test of Williams 
and Flynn to the spectators’ conduct here. Therefore, the 
state court’s decision was not contrary to or an unreasonable 
application of clearly established federal law. 

III 

The Court of Appeals improperly concluded that the Cali­
fornia Court of Appeal’s decision was contrary to or an un­
reasonable application of clearly established federal law as 
determined by this Court. For these reasons, the judgment 
of the Court of Appeals is vacated, and the case is remanded 
for further proceedings consistent with this opinion. 

It is so ordered. 
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Justice Stevens, concurring in the judgment. 

In Williams v. Taylor, 529 U. S. 362 (2000), this Court is­
sued two opinions announcing two separate holdings. In 
Part II–B of Justice O’Connor’s opinion, the Court held that 
an incorrect application of federal law was not necessarily an 
“ ‘unreasonable application of . . . clearly established Federal 
law’ ” within the meaning of 28 U. S. C. § 2254(d)(1). 529 
U. S., at 409–413. In Parts III and IV of my opinion, in 
which Justice O’Connor joined, the Court held that the Vir­
ginia Supreme Court’s rejection of the petitioner’s claim that 
he had received ineffective assistance of counsel was both 
contrary to and an unreasonable application of law as deter­
mined by our earlier opinion in Strickland v. Washington, 
466 U. S. 668 (1984). Williams, 529 U. S., at 390–398. 

In Strickland, we held that the petitioner had not been 
denied the effective assistance of counsel and upheld his sen­
tence of death. 466 U. S., at 700. While our ultimate hold­
ing rejected the petitioner’s ineffective-assistance claim, the 
reasoning in our opinion (including carefully considered 
dicta) set forth the standards for evaluating such claims that 
have been accepted as “clearly established law” for over 20 
years. See Williams, 529 U. S., at 391. Nevertheless, in 
a somewhat ironic dictum in her Williams opinion, Justice 
O’Connor stated that the statutory phrase “clearly estab­
lished Federal law, as determined by the Supreme Court of 
the United States,” refers to “the holdings, as opposed to the 
dicta, of this Court’s decisions as of the time of the relevant 
state-court decision.” Id., at 412. That dictum has been re­
peated in three subsequent opinions in which a bare majority 
of the Court rejected constitutional claims that four of us 
would have upheld.* Because I am persuaded that Justice 

*See Yarborough v. Alvarado, 541 U. S. 652, 660–661 (2004); Lockyer v. 
Andrade, 538 U. S. 63, 71 (2003); Tyler v. Cain, 533 U. S. 656, 664 (2001). 
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O’Connor’s dictum about dicta represents an incorrect inter­
pretation of the statute’s text, and because its repetition 
today is wholly unnecessary, I do not join the Court’s opinion. 

Virtually every one of the Court’s opinions announcing a 
new application of a constitutional principle contains some 
explanatory language that is intended to provide guidance to 
lawyers and judges in future cases. See, e. g., Crawford v. 
Washington, 541 U. S. 36 (2004); Strickland, 466 U. S. 668; 
Miranda v. Arizona, 384 U. S. 436 (1966); see also Marbury 
v. Madison, 1 Cranch 137 (1803). It is quite wrong to invite 
state-court judges to discount the importance of such guid­
ance on the ground that it may not have been strictly neces­
sary as an explanation of the Court’s specific holding in the 
case. Cf. County of Allegheny v. American Civil Liberties 
Union, Greater Pittsburgh Chapter, 492 U. S. 573, 668 (1989) 
(Kennedy, J., concurring in judgment in part and dissenting 
in part) (“As a general rule, the principle of stare decisis 
directs us to adhere not only to the holdings of our prior 
cases, but also their explications of the governing rules of 
law”); Sheet Metal Workers v. EEOC, 478 U. S. 421, 490 
(1986) (O’Connor, J., concurring in part and dissenting in 
part) (“Although technically dicta, . . . an important part of 
the Court’s rationale for the result that it reache[s] is entitled 
to greater weight . . . ”). The text of the Antiterrorism and 
Effective Death Penalty Act of 1996 itself provides sufficient 
obstacles to obtaining habeas relief without placing a judicial 
thumb on the warden’s side of the scales. 

Ultimately, however, my reasons for joining the Court’s 
judgment in this case are essentially the same as those ex­
pressed by Justice Souter, with one caveat. In my opin­
ion, there is no merit whatsoever to the suggestion that the 
First Amendment may provide some measure of protection 
to spectators in a courtroom who engage in actual or sym­
bolic speech to express any point of view about an ongoing 
proceeding. 
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Justice Kennedy, concurring in the judgment. 

Trials must be free from a coercive or intimidating atmos­
phere. This fundamental principle of due process is well es­
tablished. It was recognized in Frank v. Mangum, 237 U. S. 
309 (1915), though the Court credited the determination of 
the state court and granted no relief; and it was the square 
holding in Moore v. Dempsey, 261 U. S. 86 (1923), though the 
Court remanded for factfinding rather than for a new trial. 
The disruptive presence of the press required reversal in 
Sheppard v. Maxwell, 384 U. S. 333, 355 (1966), where “news­
men took over practically the entire courtroom, hounding 
most of the participants in the trial,” and Estes v. Texas, 381 
U. S. 532, 550 (1965), where the presence of cameras dis­
tracted jurors throughout the proceedings. 

The rule against a coercive or intimidating atmosphere at 
trial exists because “we are committed to a government of 
laws and not of men,” under which it is “of the utmost impor­
tance that the administration of justice be absolutely fair and 
orderly,” and “[t]he constitutional safeguards relating to the 
integrity of the criminal process attend every stage of a 
criminal proceeding . . . culminating with a trial ‘in a court­
room presided over by a judge.’ ” Cox v. Louisiana, 379 
U. S. 559, 562 (1965) (quoting Rideau v. Louisiana, 373 U. S. 
723, 727 (1963)) (finding a statute did not on its face violate 
First Amendment rights where it prohibited picketing in 
courthouses). Cf. Wood v. Georgia, 370 U. S. 375 (1962); 
Turner v. Louisiana, 379 U. S. 466 (1965). 

The rule settled by these cases requires a court, on either 
direct or collateral review, to order a new trial when a de­
fendant shows his conviction has been obtained in a trial 
tainted by an atmosphere of coercion or intimidation similar 
to that documented in the foregoing cases. This would seem 
to be true whether the pressures were from partisans, or, as 
seems to have been the case in Sheppard, from persons re­
acting to the drama of the moment who created an environ­
ment so raucous that calm deliberation by the judge or jury 
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was likely compromised in a serious way. If, in a given case, 
intimidation of this nature was brought about by the wearing 
of buttons, relief under the Antiterrorism and Effective 
Death Penalty Act of 1996 (AEDPA) would likely be avail­
able even in the absence of a Supreme Court case addressing 
the wearing of buttons. While general rules tend to accord 
courts “more leeway . . . in reaching outcomes in case-by-case 
determinations,” Yarborough v. Alvarado, 541 U. S. 652, 664 
(2004), AEDPA does not require state and federal courts to 
wait for some nearly identical factual pattern before a legal 
rule must be applied, cf. Wright v. West, 505 U. S. 277, 308– 
309 (1992) (Kennedy, J., concurring in judgment). 

In the case before us there is no indication the atmosphere 
at respondent’s trial was one of coercion or intimidation to 
the severe extent demonstrated in the cases just discussed. 
The instant case does present the issue whether as a preven­
tative measure, or as a general rule to preserve the calm and 
dignity of a court, buttons proclaiming a message relevant to 
the case ought to be prohibited as a matter of course. That 
rule has not been clearly established by our cases to date. 
It may be that trial judges as a general practice already take 
careful measures to preserve the decorum of courtrooms, 
thereby accounting for the lack of guiding precedents on 
this subject. 

In all events, it seems to me the case as presented to us 
here does call for a new rule, perhaps justified as much as a 
preventative measure as by the urgent needs of the situa­
tion. That rule should be explored in the court system, and 
then established in this Court before it can be grounds for 
relief in the procedural posture of this case. 

For these reasons, I concur in the judgment of the Court. 

Justice Souter, concurring in the judgment. 

In this habeas proceeding, a federal court may not set 
aside the state judgment sustaining Musladin’s conviction 
without finding it contrary to, or an unreasonable application 
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of, clearly established federal law. 28 U. S. C. § 2254(d)(1). 
While the ground between criteria entailed by “clearly es­
tablished” and “unreasonable application” may be murky, it 
makes sense to regard the standard governing this case as 
clearly established by this Court. We have a number of de­
cisions dealing with threats to the fundamental fairness of a 
criminal trial posed by conditions in (or originating in) the 
courtroom, see, e. g., Holbrook v. Flynn, 475 U. S. 560 (1986); 
Estelle v. Williams, 425 U. S. 501 (1976); Sheppard v. Max­
well, 384 U. S. 333 (1966); Estes v. Texas, 381 U. S. 532 (1965), 
and the two most recent ones agree on a general formulation 
harking back to Estes, id., at 542–546: the question is 
whether the practice or condition presents “ ‘an unacceptable 
risk . . . of impermissible factors coming into play’ ” in the 
jury’s consideration of the case. Flynn, supra, at 570 (quot­
ing Williams, supra, at 505). The Court’s intent to adopt a 
standard at this general and comprehensive level could not 
be much clearer. 

As for the applicability of this standard, there is no serious 
question that it reaches the behavior of spectators. The 
focus of the later cases is on appearances within the court­
room open to the jurors’ observation. There is no sugges­
tion in the opinions, and no reason to think now, that it 
should matter whether the State or an individual may be to 
blame for some objectionable sight; either way, the trial 
judge has an affirmative obligation to control the courtroom 
and keep it free of improper influence. Sheppard, supra, at 
363. And since the Williams-Flynn standard is a guide for 
trial judges, not for laypersons without schooling in threats 
to the fairness of trials, its general formulation is enough to 
tell trial judges that it applies to the behavior of courtroom 
visitors. 

Nor is there any reasonable doubt about the pertinence of 
the standard to the practice in question; one could not seri­
ously deny that allowing spectators at a criminal trial to 
wear visible buttons with the victim’s photo can raise a risk 
of improper considerations. The display is no part of the 
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evidence going to guilt or innocence, and the buttons are at 
once an appeal for sympathy for the victim (and perhaps for 
those who wear the buttons) and a call for some response 
from those who see them. On the jurors’ part, that ex­
pected response could well seem to be a verdict of guilty, 
and a sympathetic urge to assuage the grief or rage of survi­
vors with a conviction would be the paradigm of improper 
consideration. 

The only debatable question is whether the risk in a given 
case reaches the “unacceptable” level. While there is a fair 
argument that any level of risk from wearing buttons in a 
courtroom is unacceptable, two considerations keep me from 
concluding that the state court acted unreasonably in failing 
to see the issue this way and reverse the conviction. First, 
of the several courts that have considered the influence of 
spectators’ buttons, the majority have left convictions stand­
ing. See, e. g., State v. Speed, 265 Kan. 26, 47–48, 961 P. 2d 
13, 29–30 (1998); State v. Braxton, 344 N. C. 702, 709–710, 
477 S. E. 2d 172, 176–177 (1996); State v. Lord, 128 Wash. 
App. 216, 219–223, 114 P. 3d 1241, 1243–1245 (2005); Nguyen 
v. State, 977 S. W. 2d 450, 457 (Tex. App. 1998). I am wary 
of assuming that every trial and reviewing judge in those 
cases was unreasonable as well as mistaken in failing to em­
brace a no-risk standard, and so I would find it hard to say 
the state judges were unreasonable in this case, given the 
lack of detail about the buttons’ display. Second, an interest 
in protected expression on the part of the spectators wearing 
mourners’ buttons has been raised, but not given focus or 
careful attention in this or any other case that has come to 
our notice. Although I do not find such a First Amendment 
interest intuitively strong here, in the absence of developed 
argument it would be preferable not to decide whether pro­
tection of speech could require acceptance of some risk 
raised by spectators’ buttons. 

For these reasons, I think Musladin has not shown the 
state judge’s application of our law to be unreasonable, and 
on that ground concur in the Court’s judgment. 
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BP AMERICA PRODUCTION CO., successor in inter-
 
est to AMOCO PRODUCTION CO., et al. v. BURTON, 


ACTING ASSISTANT SECRETARY, LAND AND 

MINERALS MANAGEMENT, DEPARTMENT 


OF THE INTERIOR, et al.
 

certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 05–669. Argued October 4, 2006—Decided December 11, 2006 

After the Interior Department’s Minerals Management Service (MMS) is­
sued administrative orders assessing petitioners for royalty underpay­
ments on gas leases they held on Government lands, petitioners filed an 
administrative appeal, contending, inter alia, that the proceedings were 
barred by 28 U. S. C. § 2415(a), which provides in relevant part: “[E]very 
action for money damages brought by the United States or an . . .  
agency thereof which is founded upon any contract . . . shall be barred 
unless the complaint is filed within six years after the right of action 
accrues or within one year after final decisions have been rendered in 
applicable administrative proceedings.” (Emphasis added.) The As­
sistant Secretary of the Interior denied the appeals, ruling that § 2415(a) 
did not govern the administrative order. The District Court agreed, 
and the Court of Appeals affirmed. 

Held: Section 2415(a)’s 6-year statute of limitations applies only to court 
actions, not to the administrative payment orders involved in this case. 
Pp. 91–101. 

(a) Unless otherwise defined, statutory terms are generally inter­
preted in accordance with their ordinary meaning. Read in this way, 
§ 2415(a)’s text is quite clear: Its key terms—“action” and “complaint”— 
are ordinarily used in connection with judicial, not administrative, pro­
ceedings. See, e. g., Unexcelled Chemical Corp. v. United States, 345 
U. S. 59, 66. The phrase “action for money damages” reinforces this 
reading because the term “damages” is generally used to mean pecuni­
ary compensation or indemnity recovered in court. Moreover, the fact 
that § 2415(a) distinguishes between judicial and administrative proceed­
ings by providing that an “action” must commence “within one year 
after final decisions have been rendered in applicable administrative 
proceedings” shows that Congress knew how to identify administrative 
proceedings and manifestly had two separate concepts in mind when it 
enacted § 2415(a). Pp. 91–92. 
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(b) Petitioners’ assertion that § 2415(a)’s term “action” is commonly 
used to refer to administrative, as well as judicial, proceedings, is not 
persuasive. The numerous statutes and regulations cited to document 
this supposed usage actually undermine petitioners’ argument, since 
none of them uses the term “action” standing alone to refer to adminis­
trative proceedings. Rather, each includes a modifier, referring to an 
“administrative action,” a “civil or administrative action,” or “adminis­
trative enforcement actions.” Section 2415(a)’s references to “every ac­
tion for money damages” founded upon “any contract” (emphasis added) 
do not assist petitioners, as they do not broaden the ordinary meaning 
of the key term “action.” Pennsylvania v. Delaware Valley Citizens’ 
Council for Clean Air, 478 U. S. 546, and West v. Gibson, 527 U. S. 212, 
distinguished. Pp. 92–94. 

(c) Petitioners’ suggestion that an MMS payment order constitutes a 
“complaint” under § 2415(a) is also rejected. Their examples of statutes 
and regulations employing the term “complaint” in the administrative 
context are unavailing, since such occasional usage of the term does not 
alter its primary meaning, which concerns the initiation of a civil action. 
Moreover, an MMS payment order lacks the essential attributes of a 
complaint, which is a filing that commences a proceeding that may result 
in a legally binding order providing relief. In contrast, an MMS order 
in and of itself imposes a legal obligation on the party to which it is 
issued. Given that the failure to comply with such an order can result 
in fines of up to $10,000 a day, see 30 U. S. C. § 1719(c), the order plays 
an entirely different role from that of a “complaint.” P. 95. 

(d) Any remaining doubts are erased by the canon that statutes of 
limitations are construed narrowly against the government. This 
canon is rooted in the traditional rule that time does not run against the 
King. A corollary of this rule is that a sovereign that elects to subject 
itself to a statute of limitations is given the benefit of the doubt if the 
statute’s scope is ambiguous. Bowers v. New York & Albany Lighter­
age Co., 273 U. S. 346, distinguished. Pp. 95–96. 

(e) The Court disagrees with petitioners’ argument that interpreting 
§ 2415(a) as applying only to judicial actions renders § 2415(i)—which 
specifies that “[t]he provisions of this section shall not prevent the 
United States . . . from collecting any claim . . . by  means of administra­
tive offset”—superfluous in contravention of the canon against reading 
a statute in a way that makes part of it redundant. Under the Court’s 
interpretation, § 2415(i) is not mere surplusage, but clarifies that admin­
istrative offsets are not covered by § 2415(a) even if they are viewed as 
an adjunct of a court action. To accept petitioners’ argument, on the 
other hand, the Court would have to hold either that § 2415(a) applied 
to administrative actions when it was enacted in 1966 or that it was 
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extended to reach administrative actions when § 2415(i) was added in 
1982. The clear meaning of § 2415(a)’s text, which has not been 
amended, refutes the first of these propositions, and accepting the latter 
would require the unrealistic conclusion that in 1982 Congress pro­
ceeded to enlarge § 2415 to cover administrative proceedings by the 
oblique and cryptic route of inserting text expressly excluding a single 
administrative vehicle from the statute’s reach. Pp. 96–99. 

(f ) Although interpreting § 2415(a) as applying only to judicial actions 
may result in certain peculiarities, petitioners’ alternative interpreta­
tion would itself result in disharmony. For instance, MMS oil and gas 
lease payment orders are now prospectively subject to a 7-year statute 
of limitations except with respect to obligations arising out of leases of 
Indian land. 30 U. S. C. § 1724(b)(1). Given the exhortation that the 
Interior Secretary “aggressively carry out his trust responsibility in the 
administration of Indian oil and gas,” § 1701(a)(4), it seems unlikely that 
Congress intended to impose a shorter, 6-year statute of limitations for 
payment orders regarding Indian lands. Finally, while cogent, petition­
ers’ policy arguments as to why limiting § 2415(a) to judicial actions 
frustrates the statute’s purposes must be viewed in perspective. For 
example, because there are always policy arguments against affording 
the sovereign special treatment, the relevant inquiry in a case like this 
is simply how far Congress meant to go when it enacted the statute 
of limitations in question. Prior to § 2415(a)’s enactment, Government 
contract actions were not subject to any statute of limitations. See 
Guaranty Trust Co. v. United States, 304 U. S. 126, 132. Absent con­
gressional action changing this rule, it remains the law, and § 2415(a) 
betrays no intent to change the rule as it applies to administrative pro­
ceedings. Pp. 99–101. 

410 F. 3d 722, affirmed. 

Alito, J., delivered the opinion of the Court, in which all other Members 
joined, except Roberts, C. J., and Breyer, J., who took no part in the 
consideration or decision of the case. 

Jeffrey A. Lamken argued the cause for petitioners. 
With him on the briefs was Steven R. Hunsicker. 

Daryl Joseffer argued the cause for respondents. With 
him on the brief were Solicitor General Clement, Assistant 
Attorney General Wooldridge, Deputy Solicitor General 
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Kneedler, William B. Lazarus, Martin J. Lalonde, and John 
A. Bryson.* 

Justice Alito delivered the opinion of the Court. 

This case presents the question whether administrative 
payment orders issued by the Department of the Interior’s 
Minerals Management Service (MMS) for the purpose of as­
sessing royalty underpayments on oil and gas leases fall 
within 28 U. S. C. § 2415(a), which sets out a 6-year statute 
of limitations for Government contract actions. We hold 
that this provision does not apply to these administrative 
payment orders, and we therefore affirm. 

I 

A 


The Mineral Leasing Act of 1920 (MLA) authorizes the 
Secretary of the Interior to lease public-domain lands to pri­
vate parties for the production of oil and gas. 41 Stat. 437, 
as amended, 30 U. S. C. § 181 et seq. MLA lessees are obli­
gated to pay a royalty of at least “12.5 percent in amount or 
value of the production removed or sold from the lease.” 
§ 226(b)(1)(A). 

In 1982, Congress enacted the Federal Oil and Gas Roy­
alty Management Act (FOGRMA), 96 Stat. 2447, as amended, 
30 U. S. C. § 1701 et seq., to address the concern that the 
“system of accounting with respect to royalties and other 
payments due and owing on oil and gas produced from such 

*Briefs of amici curiae urging reversal were filed for the American 
Petroleum Institute by Jonathan A. Hunter, Shannon S. Holtzman, and 
Harry M. Ng;  and for the Mountain States Legal Foundation by William 
Perry Pendley. 

Jill Elise Grant, Harry R. Sachse, Thomas H. Shipps, Patricia A. Ma­
drid, Attorney General of New Mexico, Christopher D. Coppin, Martin 
Lobel, and Richard Chivaro filed a brief for the Jicarilla Apache Nation 
et al. as amici curiae urging affirmance. 
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lease sites [was] archaic and inadequate.” § 1701(a)(2). 
FOGRMA ordered the Secretary of the Interior to “audit 
and reconcile, to the extent practicable, all current and past 
lease accounts for leases of oil or gas and take appropriate 
actions to make additional collections or refunds as war­
ranted.” § 1711(c)(1). The Secretary, in turn, has assigned 
these duties to MMS. 30 CFR § 201.100 (2006). 

Under FOGRMA, lessees are responsible in the first in­
stance for the accurate calculation and payment of royal­
ties. 30 U. S. C. § 1712(a). MMS, in turn, is authorized to 
audit those payments to determine whether a royalty has 
been overpaid or underpaid. §§ 1711(a) and (c); 30 CFR 
§§ 206.150(c), 206.170(d). In the event that an audit suggests 
an underpayment, it is MMS’ 1 practice to send the lessee 
a letter inquiring about the perceived deficiency. If, after 
reviewing the lessee’s response, MMS concludes that the les­
see owes additional royalties, MMS issues an order requiring 
payment of the amount due. Failure to comply with such an 
order carries a stiff penalty: “Any person who—(1) know­
ingly or willfully fails to make any royalty payment by the 
date as specified by [an] order . . . shall be liable for a penalty 
of up to $10,000 per violation for each day such violation 
continues.” 30 U. S. C. § 1719(c). The Attorney General 
may enforce these orders in federal court. § 1722(a). 

An MMS payment order may be appealed, first to the Di­
rector of MMS and then to the Interior Board of Land Ap­
peals or to an Assistant Secretary. 30 CFR §§ 290.105, 
290.108. While filing an appeal does not generally stay the 
payment order, § 218.50(c), MMS will usually suspend the or­
der’s effect after the lessee complies with applicable bonding 
or financial solvency requirements, § 243.8. 

Congress supplemented this scheme by enacting the Fed­
eral Oil and Gas Royalty Simplification and Fairness Act of 
1996 (FOGRSFA), 110 Stat. 1700, as amended, 30 U. S. C. 

1 MMS is not always the auditing body, as MMS may delegate its author­
ity to the host State or an Indian tribe. 30 U. S. C. §§ 1732, 1735. 
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§ 1701 et seq. FOGRSFA adopted a prospective 7-year stat­
ute of limitations for any “judicial proceeding or demand” 
for royalties arising under a federal oil or gas lease. 
§ 1724(b)(1). The parties agree that this provision applies 
both to judicial actions (“judicial proceeding[s]”) and to MMS’ 
administrative payment orders (“demand[s]”) arising on or 
after September 1, 1996. Ibid. This provision does not, 
however, apply to judicial proceedings or demands arising 
from leases of Indian land or underpayments of royalties on 
pre-September 1, 1996, production. FOGRSFA §§ 9, 11, 110 
Stat. 1717, notes following 30 U. S. C. § 1701. 

There is no dispute that a lawsuit in court to recover royal­
ties owed to the Government on pre-September 1, 1996, 
production is covered by 28 U. S. C. § 2415(a), which sets 
out a general 6-year statute of limitations for Government 
contract actions. That section, which was enacted in 1966, 
provides in relevant part: 

“Subject to the provisions of section 2416 of this title, 
and except as otherwise provided by Congress, every 
action for money damages brought by the United States 
or an officer or agency thereof which is founded upon 
any contract express or implied in law or fact, shall be 
barred unless the complaint is filed within six years 
after the right of action accrues or within one year after 
final decisions have been rendered in applicable adminis­
trative proceedings required by contract or by law, 
whichever is later.” (Emphasis added.) 

Whether this general 6-year statute of limitations also gov­
erns MMS administrative payment orders concerning pre-
September 1, 1996, production is the question that we must 
decide in this case. 

B 

Petitioner BP America Production Co. holds gas leases 
from the Federal Government for lands in New Mexico’s San 
Juan Basin. BP’s predecessor, Amoco Production Co., first 
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entered into these leases nearly 50 years ago, and these 
leases require the payment of the minimum 12.5 percent roy­
alty prescribed by 30 U. S. C. § 226(b)(1)(A). For years, 
Amoco calculated the royalty as a percentage of the value of 
the gas as of the moment it was produced at the well. In 
1996, MMS sent lessees a letter directing that royalties 
should be calculated based not on the value of the gas at the 
well, but on the value of the gas after it was treated to meet 
the quality requirements for introduction into the Nation’s 
mainline pipelines.2 Consistent with this guidance, MMS in 
1997 ordered Amoco to pay additional royalties for the pe­
riod from January 1989 through December 1996 in order to 
cover the difference between the value of the treated gas 
and its lesser value at the well. 

Amoco appealed the order, disputing MMS’ interpretation 
of its royalty obligations and arguing that the payment order 
was in any event barred in part by the 6-year statute of 
limitations in 28 U. S. C. § 2415(a). The Assistant Secretary 
of the Interior denied the appeal and ruled that the statute 
of limitations was inapplicable. 

Amoco, together with petitioner Atlantic Richfield Co., 
sought review in the United States District Court for the 
District of Columbia, which agreed with the Assistant Secre­
tary that § 2415(a) did not govern the administrative order. 
Amoco Production Co. v. Baca, 300 F. Supp. 2d 1, 21 (2003). 
The Court of Appeals for the District of Columbia Circuit 
affirmed, Amoco Production Co. v. Watson, 410 F. 3d 722, 
733 (2005), and we granted certiorari, 547 U. S. 1068 (2006), 
in order to resolve the conflict between that decision and the 
contrary holding of the United States Court of Appeals for 
the Tenth Circuit in OXY USA, Inc. v. Babbitt, 268 F. 3d 
1001, 1005 (2001) (en banc). We now affirm. 

2 MMS intended this letter to implement its regulations, which required 
lessees “to place gas in marketable condition at no cost to the Federal 
Government unless otherwise provided in the lease agreement.” 30 CFR 
§ 206.152(i) (1996). 
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We start, of course, 

II 
A 

with the statutory text. Central 
Bank of Denver, N. A. v. First Interstate Bank of Denver, 
N. A., 511 U. S. 164, 173 (1994). Unless otherwise defined, 
statutory terms are generally interpreted in accordance with 
their ordinary meaning. Perrin v. United States, 444 U. S. 
37, 42 (1979). Read in this way, the text of § 2415(a) is 
quite clear. 

The statute of limitations imposed by § 2415(a) applies 
when the Government commences any “action for money 
damages” by filing a “complaint” to enforce a contract, and 
the statute runs from the point when “the right of action 
accrues.” The key terms in this provision—“action” and 
“complaint”—are ordinarily used in connection with judicial, 
not administrative, proceedings. In 1966, when § 2415(a) 
was enacted, a commonly used legal dictionary defined the 
term “right of action” as “[t]he right to bring suit; a legal 
right to maintain an action,” with “suit” meaning “any pro­
ceeding . . . in a court of justice.” Black’s Law Dictionary 
1488, 1603 (4th ed. 1951) (hereinafter Black’s). Likewise, 
“complaint” was defined as “the first or initiatory pleading 
on the part of the plaintiff in a civil action.” 3 Id., at 356. 
See also Unexcelled Chemical Corp. v. United States, 345 
U. S. 59, 66 (1953) (holding that filing a complaint, in the ordi­
nary sense of the term, means filing a suit in court, not ini­
tiating an administrative proceeding: “Commencement of 
an action by the filing of a complaint has too familiar a his­
tory . . . for  us  to  assume that Congress did not mean to use 
the words in their ordinary sense”). The phrase “action for 

3 These primary definitions have not changed in substance since 1966. 
Black’s (8th ed. 2004) now defines “action” as “[a] civil or criminal judicial 
proceeding” and a “complaint” as “[t]he initial pleading that starts a civil 
action and states the basis for the court’s jurisdiction, the basis for the 
plaintiff ’s claim, and the demand for relief.” Id., at 31, 303. 
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money damages” reinforces this reading because the term 
“damages” is generally used to mean “pecuniary compensa­
tion or indemnity, which may be recovered in the courts.” 
Black’s 466 (emphasis added). 

Nothing in the language of § 2415(a) suggests that Con­
gress intended these terms to apply more broadly to admin­
istrative proceedings. On the contrary, § 2415(a) distin­
guishes between judicial and administrative proceedings. 
Section 2415(a) provides that an “action” must commence 
“within one year after final decisions have been rendered 
in applicable administrative proceedings.” Thus, Congress 
knew how to identify administrative proceedings and mani­
festly had two separate concepts in mind when it enacted 
§ 2415(a).4 

B 

In an effort to show that the term “action” is commonly 
used to refer to administrative, as well as judicial, proceed­
ings, petitioners have cited numerous statutes and regula­
tions that, petitioners claim, document this usage.5 These 

4 Moreover, it seems unlikely that Congress intended administrative pro­
ceedings to commence within one year after the conclusion of administra­
tive proceedings. 

5 See, e. g., 42 U. S. C. § 5205(a)(1) (statute of limitations for “administra­
tive action[s] to recover any payment[s] made to a State or local govern­
ment for disaster or emergency assistance”); 12 U. S. C. § 1441a(b)(11)(G) 
(requiring Resolution Trust Corporation to maintain staff to assist with 
certain “cases, civil claims, and administrative enforcement actions”); 15 
U. S. C. § 78u(h)(9)(B) (Securities Exchange Act of 1934 provision noting 
that certain “[f]inancial records . . . may be disclosed or used only in an 
administrative, civil, or criminal action”). See also 7 CFR § 3018.400(c) 
(2006) (Department of Agriculture regulation regarding “administrative 
action[s] for the imposition of a civil penalty” for failure to file disclosure 
forms); 71 Fed. Reg. 7407 (2006) (to be codified in 12 CFR § 1412.2(l)(1)) 
(Farm Credit System Insurance Corporation regulation defining “prohib­
ited indemnification payment” to include reimbursement for a civil money 
penalty of judgment resulting from any “administrative or civil action” 
instituted by the Farm Credit Administration); 10 CFR pt. 820, App. A, 
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examples, however, actually undermine petitioners’ argu­
ment, since none of them uses the term “action” standing 
alone to refer to administrative proceedings. Rather, each 
example includes a modifier of some sort, referring to an 
“administrative action,” a “civil or administrative action,” 
or “administrative enforcement actions.” This pattern of 
usage buttresses the point that the term “action,” standing 
alone, ordinarily refers to a judicial proceeding. 

Petitioners contend that their broader interpretation of 
the statutory term “action” is supported by the reference 
to “every action for money damages” founded upon “any 
contract.” 28 U. S. C. § 2415(a) (emphasis added). But the 
broad terms “every” and “any” do not assist petitioners, as 
they do not broaden the ordinary meaning of the key term 
“action.” 

Petitioners argue that their interpretation is supported by 
Pennsylvania v. Delaware Valley Citizens’ Council for 
Clean Air, 478 U. S. 546 (1986), and West v. Gibson, 527 U. S. 
212 (1999), but this reliance is misplaced. In Delaware Val­
ley Citizens’ Council, we construed the attorney’s fee provi­
sion of the Clean Water Act (CWA), which authorizes a 
“court, in issuing any final order in any action brought pursu­
ant to subsection (a) of this section, [to] award costs of litiga­
tion . . . to any party.” 42 U. S. C. § 7604(d). We permitted 
the recovery of fees both for work done in court and in subse­
quent administrative proceedings. But the pertinent statu­
tory provision in that case did not employ the key terms that 
appear in the statute at issue here. Specifically, the CWA 
provision referred to “litigation,” not to an “action” com­
menced by the filing of a “complaint.” Moreover, “the work 
done by counsel [in the administrative phase of the case] was 

IX–b (2006) (“Administrative actions, such as determination of award fees 
where [Department of Energy] contracts provide for such determinations, 
will be considered separately from any civil penalties that may be imposed 
under this Enforcement Policy”). 
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as necessary to the attainment of adequate relief . . . as was  
all of their earlier work in the courtroom . . . obtaining the 
consent decree.” 478 U. S., at 558. And we expressly re­
served judgment on the question “whether an award of at­
torney’s fees is appropriate . . . when there is no connected 
court action in which fees are recoverable.” Id., at 560, n. 5. 

West helps petitioners even less. There, we considered 
whether the Equal Employment Opportunity Commission 
(EEOC) could order a federal agency to pay compensatory 
damages in an administrative proceeding. Section 717(b) of 
Title VII of the Civil Rights Act of 1964, 42 U. S. C. § 2000e– 
16(b), authorized the EEOC to employ “appropriate reme­
dies,” but did not specifically authorize damages, and § 717(c) 
authorized a subsequent court action against an employer 
agency, 42 U. S. C. § 2000e–16(c). In 1991, Congress added 
Rev. Stat. § 1977A(a)(1), 42 U. S. C. § 1981a(a)(1), which pro­
vided that “[i]n an action brought by a complaining party 
under section 706 or 717 . . . the  complaining party may re­
cover compensatory . . .  damages.” In West, the respondent 
employee argued that the enactment of § 1981a(a)(1) showed 
that Congress did not consider compensatory damages to be 
“appropriate remedies” in an EEOC proceeding, as opposed 
to an action brought by an aggrieved employee. If Congress 
had wished to authorize the award of compensatory damages 
in an EEOC proceeding, the respondent employee reasoned, 
Congress would have so provided in § 1981a(a)(l), by ex­
pressly cross-referencing § 717(c). We rejected this argu­
ment, but in doing so we did not hold that an EEOC proceed­
ing is an “action” under § 1981a(a)(1). Rather, we simply 
concluded that the EEOC’s authorization under § 717(b) to 
award “appropriate remedies” was broad enough to encom­
pass compensatory damages. 527 U. S., at 220–221. 

For these reasons, we are not persuaded by petitioners’ 
argument that the term “action” in § 2415(a) applies to the 
administrative proceedings that follow the issuance of an 
MMS payment order. 
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C 

We similarly reject petitioners’ suggestion that an MMS 
letter or payment order constitutes a “complaint” within the 
meaning of § 2415(a). Petitioners point to examples of stat­
utes and regulations that employ the term “complaint” in the 
administrative context. See, e. g., 15 U. S. C. § 45(b) (requir­
ing the Federal Trade Commission to serve a “complaint” on 
a party suspected of engaging in an unfair method of compe­
tition); 29 CFR § 102.15 (2006) (a “complaint” initiates unfair 
labor practice proceedings before the National Labor Rela­
tions Board). But the occasional use of the term to describe 
certain administrative filings does not alter its primary 
meaning, which concerns the initiation of “a civil action.” 
Black’s 356. Moreover, even if the distinction between ad­
ministrative and judicial proceedings is put aside, an MMS 
payment order lacks the essential attributes of a complaint. 
While a complaint is a filing that commences a proceeding 
that may in the end result in a legally binding order provid­
ing relief, an MMS payment order in and of itself imposes a 
legal obligation on the party to which it is issued. As noted, 
the failure to comply with such an order can result in fines 
of up to $10,000 a day. An MMS payment order, therefore, 
plays an entirely different role from that of a “complaint.” 6 

D 

To the extent that any doubts remain regarding the mean­
ing of § 2415(a), they are erased by the rule that statutes of 
limitations are construed narrowly against the government. 
E. I. DuPont de Nemours & Co. v. Davis, 264 U. S. 456 (1924). 

6 There was some question at oral argument whether MMS’ initial letter 
might constitute a “complaint” within the meaning of § 2415(a). Petition­
ers did not advance this argument, and recognized at oral argument that 
neither the statute nor the regulations require the issuance of such a let­
ter. Tr. of Oral Arg. 7–9. The Government, for its part, observed that 
all such a letter does is request information, as the agency has not yet 
decided whether to assert a claim. Id., at 28. This is not a complaint. 
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This canon is rooted in the traditional rule quod nullum tem­
pus occurrit regi—time does not run against the King. 
Guaranty Trust Co. v. United States, 304 U. S. 126, 132 
(1938). A corollary of this rule is that when the sovereign 
elects to subject itself to a statute of limitations, the sover­
eign is given the benefit of the doubt if the scope of the stat­
ute is ambiguous. 

Bowers v. New York & Albany Lighterage Co., 273 U. S. 
346 (1927), cited by petitioners, is not to the contrary. 
There, as here, the issue was the scope of a statute of limita­
tions. The provision in that case, however, provided that 
“ ‘[n]o suit or proceeding for the collection of any such taxes’ ” 
shall commence more than five years after the filing of the 
return. Id., at 348–349. The Government argued that the 
terms “proceeding” and “suit” were coterminous, and urged 
further that any ambiguity should be resolved in its favor. 

The Court recognized the canon, restating it much as we 
have above. Id., at 349. But the Court concluded that the 
canon had no application in that case because the text of the 
relevant statute, unlike § 2415(a), applied clearly and sepa­
rately to “suits” and “proceedings,” and the Court saw no 
reason to give these different terms the same meaning. Id., 
at 349–350. 

E 

We come now to petitioners’ argument that interpreting 
§ 2415(a) as applying only to judicial actions would render 
subsection (i) of the same statute superfluous. Subsection 
(i) provides as follows: 

“The provisions of this section shall not prevent the 
United States or an officer or agency thereof from col­
lecting any claim of the United States by means of ad­
ministrative offset, in accordance with section 3716 of 
title 31.” 28 U. S. C. § 2415(i). 

An administrative offset is a mechanism by which the Gov­
ernment withholds payment of a debt that it owes another 
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party in order to recoup a payment that this party owes the 
Government. 31 U. S. C. § 3701(a)(1). Thus, under subsec­
tion (i), the Government may recover a debt via an adminis­
trative offset even if the Government would be time barred 
under subsection (a) from pursuing the debt in court. 

Petitioners argue that, if § 2415(a) applies only to judicial 
proceedings and not to administrative proceedings, there is 
no need for § 2415(i)’s rule protecting a particular adminis­
trative mechanism (i. e., an administrative offset) from the 
statute of limitations set out in subsection (a). Invoking the 
canon against reading a statute in a way that makes part 
of the statute redundant, see, e. g., TRW Inc. v. Andrews, 
534 U. S. 19, 31 (2001), petitioners contend that subsection 
(i) shows that subsection (a) was meant to apply to adminis­
trative, as well as judicial, proceedings. We disagree. 

As the Court of Appeals noted, subsection (i) was not 
enacted at the same time as subsection (a) but rather was 
added 16 years later by the Debt Collection Act of 1982. 96 
Stat. 1749. This enactment followed a dispute between the 
Office of the Comptroller General of the United States, head 
of the agency then named the General Accounting Office 
(GAO), and the Department of Justice’s Office of Legal Coun­
sel (OLC) over whether an administrative offset could be 
used to recoup a debt where a judicial recoupment action 
was already time barred. 

In 1978, in response to a question from the United States 
Civil Service Commission, OLC opined that an administra­
tive offset could not be used to recoup a debt as to which a 
judicial action was already time barred. OLC reached this 
conclusion not because it believed that § 2415(a) reached ad­
ministrative proceedings generally,7 but rather because of 
the particular purpose of an administrative offset. “Where 

7 Indeed, what emerges strikingly from OLC’s 1978 opinion is that no 
one at the time—neither OLC nor GAO—even contemplated that § 2415(a) 
applied to administrative procedures in the first instance. Nor have peti­
tioners pointed to any source demonstrating otherwise. 
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[a] debt has not been reduced to judgment,” OLC stated, “an 
administrative offset is merely a pre-judgment attachment 
device.” Memorandum from John M. Harmon, Assistant At­
torney General, OLC, to Alan K. Campbell, Chairman, U. S. 
Civil Service Commission Re: Effect of Statute of Limita­
tions on Administrative Collection of United States Claims 3 
(Sept. 29, 1978), Joint Lodging. OLC opined that a prejudg­
ment attachment device such as this exists only to preserve 
funds to satisfy any judgment the creditor subsequently ob­
tains. Id., at 4 (citing cases). OLC therefore concluded 
that, where a lawsuit is already foreclosed by § 2415(a), an 
administrative offset that is the functional equivalent of a 
pretrial attachment is also unavailable. Id., at 3. 

GAO disagreed. See In re Collection of Debts—Statute 
of Limitations on Administrative Setoff, 58 Comp. Gen. 501, 
504–505 (1979). In its view, the question was answered by 

“[t]he general rule . . . that statutes of limitations appli­
cable to suits for debts or money demands bar or run 
only against the remedy (the right to bring suit) to 
which they apply and do not discharge the debt or extin­
guish, or even impair, the right or obligation, either in 
law or in fact, and the creditor may avail himself of 
every other lawful means of realizing on the debt or obli­
gation. See Mascot Oil Co. v. United States, 42 F. 2d 
309 (Ct. Cl. 1930), affirmed 282 U. S. 434; and 33 Comp. 
Gen. 66 (1953). See also Ready-Mix Concrete Co. v. 
United States, 130 F. Supp. 390 (Ct. Cl. 1955).” Ibid. 

That Congress had time barred the judicial remedy, GAO 
reasoned, imposed no limit on the administrative remedy. 

The OLC–GAO dispute reveals that, even under the inter­
pretation of subsection (a)—the one we are adopting—that 
considers it applicable only to court proceedings, subsection 
(i) is not mere surplusage. It clarifies that administrative 
offsets are not covered by subsection (a) even if they are 
viewed as an adjunct of a court action. 
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To accept petitioners’ argument, on the other hand, we 
would have to hold either that § 2415(a) applied to adminis­
trative actions when it was enacted in 1966 or that it was 
extended to reach administrative actions when subsection 
(i) was added in 1982. The clear meaning of the text of 
§ 2415(a), which has not been amended, refutes the first of 
these propositions, and accepting the latter would require us 
to conclude that in 1982 Congress elected to enlarge § 2415 to 
cover administrative proceedings by inserting text expressly 
excluding a single administrative vehicle from the statute’s 
reach. It is entirely unrealistic to suggest that Congress 
would proceed by such an oblique and cryptic route. 

III 

Petitioners contend that interpreting § 2415(a) as applying 
only to judicial actions results in a statutory scheme with 
peculiarities that Congress could not have intended. For 
example, petitioners note that while they are required by 
statute to preserve their records regarding royalty obliga­
tions for only seven years, 30 U. S. C. § 1724(f), the interpre­
tation of § 2415(a) adopted by the Court of Appeals permits 
MMS to issue payment orders that reach back much further. 

We are mindful of the fact that a statute should be read 
where possible as effecting a “ ‘symmetrical and coherent 
regulatory scheme,’ ” FDA v. Brown & Williamson Tobacco 
Corp., 529 U. S. 120, 133 (2000), but here petitioners’ alter­
native interpretation of § 2415(a) would itself result in dis­
harmony. For instance, under FOGRSFA, MMS payment 
orders regarding oil and gas leases are now prospectively 
subject to a 7-year statute of limitations except with respect 
to obligations arising out of leases of Indian land. Conse­
quently, if we agreed with petitioners that § 2415(a) applies 
generally to administrative proceedings, payment orders re­
lating to oil and gas royalties owed under leases of Indian 
land would be subject to a shorter (i. e., 6-year) statute of 
limitations than similar payment orders relating to leases of 
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other public-domain lands (which would be governed by 
FOGRSFA’s new 7-year statute). Particularly in light of 
Congress’ exhortation that the Secretary of the Interior “ag­
gressively carry out his trust responsibility in the adminis­
tration of Indian oil and gas,” 30 U. S. C. § 1701(a)(4), it seems 
unlikely that Congress intended to impose a shorter statute 
of limitations for payment orders regarding Indian lands. 

Petitioners contend, finally, that interpreting § 2415(a) as 
applying only to judicial actions would frustrate the statute’s 
purposes of providing repose, ensuring that actions are 
brought while evidence is fresh, lightening recordkeeping 
burdens, and pressuring federal agencies to assert federal 
rights promptly. These are certainly cogent policy argu­
ments, but they must be viewed in perspective. 

For one thing, petitioners overstate the scope of the prob­
lem, since Congress of course can enact and has enacted spe­
cific statutes of limitations to govern specific administrative 
actions. See, e. g., 42 U. S. C. § 5205(a)(1) (statute of limita­
tions for an administrative action to recover payments made 
to state governments for disaster or emergency assistance). 
Indeed, in 1996, FOGRSFA imposed just such a limitation 
prospectively on all non-Indian land, oil, and gas lease claims. 

Second, and more fundamentally, the consequences of in­
terpreting § 2415(a) as limited to court actions must be con­
sidered in light of the traditional rule exempting proceedings 
brought by the sovereign from any time bar. There are al­
ways policy arguments against affording the sovereign this 
special treatment, and therefore in a case like this, where 
the issue is how far Congress meant to go when it enacted a 
statute of limitations applicable to the Government, arguing 
that an expansive interpretation would serve the general 
purposes of statutes of limitations is somewhat beside the 
point. The relevant inquiry, instead, is simply how far Con­
gress meant to go when it enacted the statute of limitations 
in question. Here prior to the enactment of § 2415(a) in 
1966, contract actions brought by the Government were not 
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subject to any statute of limitations. See Guaranty Trust 
Co., 304 U. S., at 132. Absent congressional action changing 
this rule, it remains the law, and the text of § 2415(a) betrays 
no intent to change this rule as it applies to administrative 
proceedings. 

In the final analysis, while we appreciate petitioners’ argu­
ments, they are insufficient to overcome the plain meaning 
of the statutory text. We therefore hold that the 6-year 
statute of limitations in § 2415(a) applies only to court actions 
and not to the administrative proceedings involved in this 
case. 

* * * 

For these reasons, the judgment of the Court of Appeals 
for the District of Columbia Circuit is affirmed. 

It is so ordered. 

The Chief Justice and Justice Breyer took no part in 
the consideration or decision of this case. 
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UNITED STATES v. RESENDIZ-PONCE 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 05–998. Argued October 10, 2006—Decided January 9, 2007 

Respondent, a Mexican citizen, was charged with violating 8 U. S. C. 
§ 1326(a) by attempting to reenter the United States after having been 
deported. The District Court denied his motion to have the indictment 
dismissed because it did not allege a specific overt act that he committed 
in seeking reentry. In reversing, the Ninth Circuit reasoned that the 
indictment’s omission of an overt act was a fatal flaw not subject to 
harmless-error review. 

Held: Respondent’s indictment was not defective, and, thus, this Court 
need not reach the harmless-error issue. While the Government does 
not dispute that respondent cannot be guilty of attempted reentry under 
§ 1326(a) unless he committed an overt act qualifying as a substantial 
step toward completing his goal or that “[a]n indictment must set forth 
each element of the crime that it charges,” Almendarez-Torres v. United 
States, 523 U. S. 224, 228, it contends that the instant indictment implic­
itly alleged that respondent engaged in the necessary overt act by alleg­
ing that he “attempted” to enter the country. This Court agrees. Not 
only does “attempt” as used in common parlance connote action rather 
than mere intent, but, more importantly, as used in the law for centuries, 
it encompasses both the overt act and intent elements. Thus, an indict­
ment alleging attempted reentry under § 1326(a) need not specifically 
allege a particular overt act or any other “component par[t]” of the of­
fense. See Hamling v. United States, 418 U. S. 87, 117. It was enough 
for the indictment to point to the relevant criminal statute and allege 
that respondent “intentionally attempted to enter the United States 
. . . at or near San Luis . . . Arizona” “[o]n or about June 1, 2003.” 
App. 8. An indictment has two constitutional requirements: “[F]irst, 
[it must] contai[n] the elements of the offense charged and fairly infor[m] 
a defendant of the charge against which he must defend, and, second, [it 
must] enabl[e] him to plead an acquittal or conviction in bar of future 
prosecutions for the same offense.” Hamling, 418 U. S., at 117. Here, 
the use of the word “attempt,” coupled with the specification of the time 
and place of the alleged reentry, satisfied both. Respondent’s argument 
that the indictment would have been sufficient only if it alleged any of 
three overt acts performed during his attempted reentry—that he 
walked into an inspection area; that he presented a misleading identifi­
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cation card; or that he lied to the inspector—is rejected. Respondent 
is correct that some crimes must be charged with greater specificity 
than an indictment parroting a federal criminal statute’s language, see 
Russell v. United States, 369 U. S. 749, but the Russell Court’s reason­
ing suggests that there was no infirmity in the present indictment, see 
id., at 764, 762, and respondent’s indictment complied with Federal Rule 
of Criminal Procedure 7(c)(1), which provides that an indictment “must 
be a plain, concise, and definite written statement of the essential facts 
constituting the offense charged.” Pp. 106–111. 

425 F. 3d 729, reversed and remanded. 

Stevens, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Souter, Thomas, Ginsburg, Breyer, and Alito, JJ., 
joined. Scalia, J., filed a dissenting opinion, post, p. 111. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the briefs were Solicitor 
General Clement, Assistant Attorney General Fisher, Kan­
non K. Shanmugam, and Nina Goodman. 

Atmore Baggot, by appointment of the Court, 547 U. S. 
1161, argued the cause and filed a brief for respondent.* 

Justice Stevens delivered the opinion of the Court. 
A jury convicted respondent Juan Resendiz-Ponce, a Mexi­

can citizen, of illegally attempting to reenter the United 
States. Because the indictment failed to allege a specific 
overt act that he committed in seeking reentry, the Court of 
Appeals set aside his conviction and remanded for dismissal 
of the indictment. We granted the Government’s petition 
for certiorari to answer the question whether the omission 
of an element of a criminal offense from a federal indictment 
can constitute harmless error. 547 U. S. 1069 (2006). 

Although the Government expressly declined to “seek re­
view of the court of appeals’ threshold holdings that the com­

*Briefs of amici curiae urging affirmance were filed for the National 
Association of Criminal Defense Lawyers by Jeffrey T. Green and Pamela 
Harris; for the National Association of Federal Defenders by Steven F. 
Hubachek, Henry J. Bemporad, and Frances H. Pratt; and for Paul Hardy 
by Herbert V. Larson, Jr., and Denise LeBoeuf. 
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mission of an overt act was an element of the offense of at­
tempted unlawful reentry and that the indictment failed to 
allege that element,” Pet. for Cert. 9, n. 3, “ ‘[i]t is not the 
habit of the Court to decide questions of a constitutional na­
ture unless absolutely necessary to a decision of the case,’ ” 
Ashwander v. TVA, 297 U. S. 288, 347 (1936) (Brandeis, J., 
concurring) (quoting Burton v. United States, 196 U. S. 283, 
295 (1905)). For that reason, after oral argument we or­
dered the parties to file supplemental briefs directed to the 
question whether respondent’s indictment was in fact defec­
tive. We conclude that it was not and therefore reverse 
without reaching the harmless-error issue. 

I 

Respondent was deported twice, once in 1988 and again in 
2002, before his attempted reentry on June 1, 2003. On that 
day, respondent walked up to a port of entry and displayed 
a photo identification of his cousin to the border agent. Re­
spondent told the agent that he was a legal resident and that 
he was traveling to Calexico, California. Because he did not 
resemble his cousin, respondent was questioned, taken into 
custody, and ultimately charged with a violation of 8 U. S. C. 
§ 1326(a).1 The indictment alleged: 

1 Title 8 U. S. C. § 1326 provides, in part: 
“Reentry of removed aliens 
“(a) In general 

“Subject to subsection (b) of this section, any alien who— 
“(1) has been denied admission, excluded, deported, or removed or has 

departed the United States while an order of exclusion, deportation, or 
removal is outstanding, and thereafter 

“(2) enters, attempts to enter, or is at any time found in, the United 
States, unless (A) prior to his reembarkation at a place outside the United 
States or his application for admission from foreign contiguous territory, 
the Attorney General has expressly consented to such alien’s reapplying 
for admission; or (B) with respect to an alien previously denied admission 
and removed, unless such alien shall establish that he was not required to 
obtain such advance consent under this chapter or any prior Act, 
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“On or about June 1, 2003, JUAN RESENDIZ-
PONCE, an alien, knowingly and intentionally at­
tempted to enter the United States of America at or 
near San Luis in the District of Arizona, after having 
been previously denied admission, excluded, deported, 
and removed from the United States at or near Nogales, 
Arizona, on or about October 15, 2002, and not hav­
ing obtained the express consent of the Secretary of 
the Department of Homeland Security to reapply for 
admission. 

“In violation of Title 8, United States Code, Sections 
1326(a) and enhanced by (b)(2).” App. 8. 

Respondent moved to dismiss the indictment, contending 
that it “fail[ed] to allege an essential element, an overt act, 
or to state the essential facts of such overt act.” Id., at 12. 
The District Court denied the motion and, after the jury 
found him guilty, sentenced respondent to a 63-month term 
of imprisonment. 

The Ninth Circuit reversed, reasoning that an indictment’s 
omission of “an essential element of the offense is a fatal 
flaw not subject to mere harmless error analysis.” 425 F. 
3d 729, 732 (2005). In the court’s view, respondent’s indict­
ment was fatally flawed because it nowhere alleged “any 
specific overt act that is a substantial step” toward the com­
pletion of the unlawful reentry.2 Id., at 733. The panel ma­
jority explained: 

“shall be fined under title 18, or imprisoned not more than 2 years, or 
both.” 

2 In the opinion of the Ninth Circuit, the five elements of the offense of 
attempted reentry in violation of § 1326(a) are: 
“(1) [T]he defendant had the purpose, i. e., conscious desire, to reenter the 
United States without the express consent of the Attorney General; (2) the 
defendant committed an overt act that was a substantial step towards 
reentering without that consent; (3) the defendant was not a citizen of 
the United States; (4) the defendant had previously been lawfully denied 
admission, excluded, deported or removed from the United States; and 



549US1 Unit: $$U7 [03-28-10 13:15:24] PAGES PGT: OPIN

106 UNITED STATES v. RESENDIZ-PONCE 

Opinion of the Court 

“The defendant has a right to be apprised of what overt 
act the government will try to prove at trial, and he has 
a right to have a grand jury consider whether to charge 
that specific overt act. Physical crossing into a govern­
ment inspection area is but one of a number of other 
acts that the government might have alleged as a sub­
stantial step toward entry into the United States. The 
indictment might have alleged the tendering a bogus 
identification card; it might have alleged successful 
clearance of the inspection area; or it might have alleged 
lying to an inspection officer with the purpose of being 
admitted. . . . A grand jury never passed on a specific 
overt act, and Resendiz was never given notice of what 
specific overt act would be proved at trial.” Ibid. 

Judge Reavley concurred, agreeing that Ninth Circuit 
precedent mandated reversal. If not bound by precedent, 
however, he would have found the indictment to be “constitu­
tionally sufficient” because it clearly informed respondent “of 
the precise offense of which he [was] accused so that he 
[could] prepare his defense and so that a judgment thereon 
[would] safeguard him from a subsequent prosecution for the 
same offense.” Ibid. 

II 

At common law, the attempt to commit a crime was itself 
a crime if the perpetrator not only intended to commit the 
completed offense, but also performed “ ‘some open deed 
tending to the execution of his intent.’ ” 2 W. LaFave, Sub­
stantive Criminal Law § 11.2(a), p. 205 (2d ed. 2003) (quoting 
E. Coke, Third Institute 5 (6th ed. 1680)); see Keedy, Crimi­
nal Attempts at Common Law, 102 U. Pa. L. Rev. 464, 468 
(1954) (noting that common-law attempt required “that some 
act must be done towards carrying out the intent”). More 

(5) the Attorney General had not consented to the defendant’s attempted 
reentry.” United States v. Gracidas-Ulibarry, 231 F. 3d 1188, 1196 (2000) 
(en banc). 
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recently, the requisite “open deed” has been described as an 
“overt act” that constitutes a “substantial step” toward com­
pleting the offense. 2 LaFave, Substantive Criminal Law 
§ 11.4; see ALI, Model Penal Code § 5.01(1)(c) (1985) (defining 
“criminal attempt” to include “an act or omission constituting 
a substantial step in a course of conduct planned to culminate 
in his commission of the crime”); see also Braxton v. United 
States, 500 U. S. 344, 349 (1991) (“For Braxton to be guilty of 
an attempted killing under 18 U. S. C. § 1114, he must have 
taken a substantial step towards that crime, and must also 
have had the requisite mens rea”). As was true at common 
law, the mere intent to violate a federal criminal statute is 
not punishable as an attempt unless it is also accompanied 
by significant conduct. 

The Government does not disagree with respondent’s sub­
mission that he cannot be guilty of attempted reentry in vio­
lation of 8 U. S. C. § 1326(a) unless he committed an overt act 
qualifying as a substantial step toward completion of his 
goal. See Supplemental Brief for United States 7–8. Nor 
does it dispute that “[a]n indictment must set forth each ele­
ment of the crime that it charges.” Almendarez-Torres v. 
United States, 523 U. S. 224, 228 (1998). It instead contends 
that the indictment at bar implicitly alleged that respondent 
engaged in the necessary overt act “simply by alleging that 
he ‘attempted to enter the United States.’ ” Supplemental 
Brief for United States 8. We agree. 

Not only does the word “attempt” as used in common par­
lance connote action rather than mere intent, but more im­
portantly, as used in the law for centuries, it encompasses 
both the overt act and intent elements. Consequently, an 
indictment alleging attempted illegal reentry under § 1326(a) 
need not specifically allege a particular overt act or any 
other “component par[t]” of the offense. See Hamling v. 
United States, 418 U. S. 87, 119 (1974). Just as it was 
enough for the indictment in Hamling to allege that the de­
fendant mailed “obscene” material in violation of 18 U. S. C. 
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§ 1461, see 418 U. S., at 117–118, it was enough for the indict­
ment in this case to point to the relevant criminal statute 
and allege that “[o]n or about June 1, 2003,” respondent “at­
tempted to enter the United States of America at or near 
San Luis in the District of Arizona,” 3 App. 8. 

In Hamling, we identified two constitutional requirements 
for an indictment: “first, [that it] contains the elements of the 
offense charged and fairly informs a defendant of the charge 
against which he must defend, and, second, [that it] enables 
him to plead an acquittal or conviction in bar of future prose­
cutions for the same offense.” 418 U. S., at 117. In this 
case, the use of the word “attempt,” coupled with the speci­
fication of the time and place of respondent’s attempted ille­
gal reentry, satisfied both. Indeed, the time-and-place infor­
mation provided respondent with more adequate notice than 
would an indictment describing particular overt acts. After 
all, a given defendant may have approached the border or 
lied to a border-patrol agent in the course of countless at­
tempts on innumerable occasions. For the same reason, the 
time-and-date specification in respondent’s indictment pro­
vided ample protection against the risk of multiple prosecu­
tions for the same crime.4 

3 See United States v. Toma, No. 94–CR–333, 1995 WL 65031, *1 (ND 
Ill., Feb. 13, 1995) (“[F]or indictment purposes, use of the word ‘attempt’ is 
sufficient to incorporate the substantial step element. The word ‘attempt’ 
necessarily means taking a substantial step” (footnote omitted)). 

4 There is little practical difference between our holding and Justice 
Scalia’s position. Apparently, Justice Scalia would have found the in­
dictment to be sufficient if it also stated that respondent “ ‘took a substan­
tial step’ ” toward entering the United States. See post, at 116 (dissenting 
opinion). Unlike the Ninth Circuit, then, Justice Scalia would not have 
required the indictment to allege a particular overt act such as tendering 
a false identification to a border inspector. Compare ibid. with 425 F. 3d 
729, 733 (2005) (case below). With all due respect to his principled posi­
tion, we think that the “substantial step” requirement is implicit in the 
word “attempt,” and we do not believe that adding those four words would 
have given respondent any greater notice of the charges against him or 
protection against future prosecution. 
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Respondent nonetheless maintains that the indictment 
would have been sufficient only if it had alleged any of three 
overt acts performed during his attempted reentry: that he 
walked into an inspection area; that he presented a mislead­
ing identification card; or that he lied to the inspector. See 
Supplemental Brief for Respondent 7. Individually and cu­
mulatively, those acts tend to prove the charged attempt— 
but none was essential to the finding of guilt in this case. 
All three acts were rather part of a single course of conduct 
culminating in the charged “attempt.” As Justice Holmes 
explained in Swift & Co. v. United States, 196 U. S. 375, 396 
(1905), “[t]he unity of the plan embraces all the parts.” 5 

Respondent is of course correct that while an indictment 
parroting the language of a federal criminal statute is often 
sufficient, there are crimes that must be charged with 
greater specificity. See Hamling, 418 U. S., at 117. A clear 
example is the statute making it a crime for a witness sum­
moned before a congressional committee to refuse to answer 
any question “pertinent to the question under inquiry.” 2 
U. S. C. § 192. As we explained at length in our opinion in 
Russell v. United States, 369 U. S. 749 (1962), a valid indict­
ment for such a refusal to testify must go beyond the words 
of § 192 and allege the subject of the congressional hearing 
in order to determine whether the defendant’s refusal was 
“pertinent.” Based on a number of cases arising out of con­
gressional investigations, we recognized that the relevant 
hearing’s subject was frequently uncertain but invariably 
“central to every prosecution under the statute.” Id., at  
764. Both to provide fair notice to defendants and to ensure 
that any conviction would arise out of the theory of guilt 

5 Likewise, it would it be unrealistic to suggest that respondent actually 
committed three separate attempt offenses involving three different overt 
acts. Indeed, if each overt act were treated as a separate element, an 
attempt involving multiple overt acts might conceivably qualify for several 
separate offenses, thus perversely enhancing, rather than avoiding, the 
risk of successive prosecution for the same wrong. 
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presented to the grand jury, we held that indictments under 
§ 192 must do more than restate the language of the statute. 

Our reasoning in Russell suggests that there was no in­
firmity in the present indictment. First, unlike the statute 
at issue in Russell, guilt under 8 U. S. C. § 1326(a) does not 
“depen[d] so crucially upon such a specific identification of 
fact.” 369 U. S., at 764. Second, before explaining the spe­
cial need for particularity in charges brought under 2 U. S. C. 
§ 192, Justice Stewart noted that, in 1872, Congress had 
enacted a statute reflecting “the drift of the law away from 
the rules of technical and formalized pleading which had 
characterized an earlier era.” 6 369 U. S., at 762. Other 
than that statute, which was repealed in 1948, there was no 
other legislation dealing generally with the subject of indict­
ments until the promulgation of Federal Rule of Criminal 
Procedure 7(c)(1). As we have said, the Federal Rules 
“were designed to eliminate technicalities in criminal plead­
ings and are to be construed to secure simplicity in proce­
dure.” United States v. Debrow, 346 U. S. 374, 376 (1953). 
While detailed allegations might well have been required 
under common-law pleading rules, see, e. g., Commonwealth 
v. Peaslee, 177 Mass. 267, 59 N. E. 55 (1901), they surely 
are not contemplated by Rule 7(c)(1), which provides that 
an indictment “shall be a plain, concise, and definite written 
statement of the essential facts constituting the offense 
charged.” 7 

6 The 1872 statute provided that “no indictment found and presented by 
a grand jury in any district or circuit . . .  shall  be  deemed insufficient, nor 
shall the trial, judgment, or other proceeding thereon be affected by rea­
son of any defect or imperfection in matter of form only, which shall not 
tend to the prejudice of the defendant.” § 8, 17 Stat. 198. The opinion 
in Russell noted that the 1872 statute had been repealed, but its substance 
had been preserved in Federal Rule of Criminal Procedure 52(a). See 369 
U. S., at 762. 

7 Federal Rule of Criminal Procedure 31(c) is also instructive. It pro­
vides that a defendant may be found guilty of “an attempt to commit the 
offense charged; or . . . an  attempt to commit an offense necessarily in­
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Because we are satisfied that respondent’s indictment fully 
complied with that Rule and did not deprive him of any sig­
nificant protection that the constitutional guarantee of a 
grand jury was intended to confer, we reverse the judgment 
of the Court of Appeals and remand the case for further pro­
ceedings consistent with this opinion. 

It is so ordered. 

Justice Scalia, dissenting. 

It is well established that an indictment must allege all 
the elements of the charged crime. Almendarez-Torres v. 
United States, 523 U. S. 224, 228 (1998); United States v. 
Cook, 17 Wall. 168, 174 (1872). As the Court acknowledges, 
it is likewise well established that “attempt” contains two 
substantive elements: the intent to commit the underlying 
crime, and the undertaking of some action toward commis­
sion of that crime. See ante, at 106 (citing 2 W. LaFave, 
Substantive Criminal Law § 11.2(a), p. 205 (2d ed. 2003) 
(hereinafter LaFave), E. Coke, Third Institute 5 (6th ed. 
1680), and Keedy, Criminal Attempts at Common Law, 102 
U. Pa. L. Rev. 464, 468 (1954)). See also Braxton v. United 
States, 500 U. S. 344, 349 (1991). It should follow, then, that 
when the Government indicts for attempt to commit a crime, 
it must allege both that the defendant had the intent to com­
mit the crime, and that he took some action toward its com­
mission. Any rule to the contrary would be an exception to 
the standard practice. 

The Court gives two reasons for its special “attempt” ex­
ception. First, it says that in “common parlance” the word 
attempt “connote[s],” and therefore “impli[es],” both the in­

cluded in the offense charged, if the attempt is an offense in its own 
right.” Fed. Rules Crim. Proc. 31(c)(2)–(3). If a defendant indicted only 
for a completed offense can be convicted of attempt under Rule 31(c) with­
out the indictment ever mentioning an overt act, it would be illogical to 
dismiss an indictment charging “attempt” because it fails to allege such 
an act. 



549US1 Unit: $$U7 [03-28-10 13:15:24] PAGES PGT: OPIN

112 UNITED STATES v. RESENDIZ-PONCE 

Scalia, J., dissenting 

tent and overt-act elements. Ante, at 107. This strikes me 
as certainly irrelevant, and probably incorrect to boot. It is 
irrelevant because, as I have just discussed, we have always 
required the elements of a crime to be explicitly set forth in 
the indictment, whether or not they are fairly called to mind 
by the mere name of the crime. Burglary, for example, con­
notes in common parlance the entry of a building with feloni­
ous intent, yet we require those elements to be set forth. 
Our precedents make clear that the indictment must “fully, 
directly, and expressly, without any uncertainty or ambigu­
ity, set forth all the elements necessary to constitute the of­
fence intended to be punished.” United States v. Carll, 105 
U. S. 611, 612 (1882) (emphasis added). And the Court’s ar­
gument is probably incorrect because I doubt that the com­
mon meaning of the word “attempt” conveys with precision 
what conviction of that crime requires. A reasonable grand 
juror, relying on nothing but that term, might well believe 
that it connotes intent plus any minor action toward the com­
mission of the crime, rather than the “ ‘substantial step’ ” 
that the Court acknowledges is required, ante, at 107. 

Besides appealing to “common parlance,” the Court relies 
on the fact that attempt, “as used in the law for centuries . . . 
encompasses both the overt act and intent elements.” Ibid. 
Once again, this argument seems to me certainly irrelevant 
and probably incorrect. Many common-law crimes have re­
tained relatively static elements throughout history, bur­
glary among them; that has never been thought to excuse 
the specification of those elements in the indictment. And 
the argument is probably incorrect, because the definition of 
attempt has not been nearly as consistent as the Court sug­
gests. Nearly a century ago, a leading criminal-law treatise 
pointed out that “ ‘attempt’ is a term peculiarly indefinite” 
with “no prescribed legal meaning.” 1 F. Wharton, Crimi­
nal Law § 229, p. 298 (11th ed. 1912). Even the modern trea­
tise the Court relies upon, see ante, at 106–107, explains—in 
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a subsection entitled “The Confusion”—that jurisdictions 
vary widely in how they define the requisite actus reus. La-
Fave § 11.4(a), at 218–219. Among the variations are: “ ‘an 
act toward the commission of ’ some offense”; “an act ‘in fur­
therance of ’ ” an offense; “ ‘a substantial step toward the 
commission of the crime’ ”; “ ‘some appreciable fragment of 
the crime’ ”; and the wonderfully opaque “ ‘commencement of 
the consummation.’ ” Ibid. (footnote omitted). These are 
not simply different ways of saying “substantial step.” The 
Model Penal Code definition that the Court invokes, ante, at 
107, is just that: a model. It does not establish the degree 
of homogeneity that the Court asserts. The contention that 
the “federal system” has a “well-settled” definition of at­
tempt, see Supplemental Brief for United States 22, tells us 
nothing; many terms in federal indictments have only one 
federal definition, not because that is the universally ac­
cepted definition, but because there is only one Federal 
Government. 

In this case, the indictment alleged that respondent 
“knowingly and intentionally attempted to enter the United 
States of America,” App. 8, so that the Court focuses only 
on whether the indictment needed to allege the second ele­
ment of attempt, an overt act. If one accepts the Court’s 
opinion, however, the indictment could just as well have 
omitted the phrase “knowingly and intentionally,” since that 
is understood in “common parlance,” and has been an ele­
ment of attempt “for centuries.” Would we say that, in a 
prosecution for first-degree murder, the element of “malice 
aforethought” could be omitted from the indictment simply 
because it is commonly understood, and the law has always 
required it? Surely not. 

The sole judicial authority the Court cites for its novel 
exception to the traditional indictment requirements (other 
than an unpublished opinion of a District Court, see ante, at 
108, n. 3) is Hamling v. United States, 418 U. S. 87 (1974). 
The relevant portion of that opinion consists of the following: 
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“The definition of obscenity . . . is not a question of fact, 
but one of law; the word ‘obscene,’ . . . is not  merely a 
generic or descriptive term, but a legal term of art. 
The legal definition of obscenity does not change with 
each indictment; it is a term sufficiently definite in legal 
meaning to give a defendant notice of the charge against 
him. Since the various component parts of the consti­
tutional definition of obscenity need not be alleged in 
the indictment in order to establish its sufficiency, the 
indictment in this case was sufficient to adequately in­
form petitioners of the charges against them.” Id., at 
118–119 (citations omitted). 

If these sentences established the broad principle the Court 
asserts, they would apply not only to the elements of at­
tempt, but to the elements of all crimes, effecting a revolu­
tion in our jurisprudence regarding the requirements of an 
indictment. In fact, however, Hamling is easily distinguish­
able. “Obscenity” is, to be sure, one of the elements of the 
crime of publishing obscenity. But the “various component 
parts of the constitutional definition of obscenity” are no 
more elements of the crime of publishing obscenity than the 
various component parts of the definition of “building” are 
elements of the crime of burglary. To be sure, those defini­
tions must be met for conviction; but they need not be set 
forth in the indictment. If every word contained within the 
definition of each element of a crime were itself an element 
of the crime within the meaning of the indictment require­
ment, there would be no end to the prolixity of indictments. 
There is no dispute here that “intent” and “substantial 
step” are elements of the federal crime of attempt, just as 
obscenity was an element of the crime charged in Hamling. 
Hamling would be in point if it dispensed with the charging 
of obscenity in the indictment. 

The Court finds another point “instructive”: “If a defend­
ant indicted only for a completed offense can be convicted of 
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attempt . . . without the indictment ever mentioning an overt 
act, it would be illogical to dismiss an indictment charging 
‘attempt’ because it fails to allege such an act.” Ante, at 
110–111, n. 7. I disagree; it seems to me entirely logical. 
To indict for commission of a completed offense, the prosecu­
tor must persuade the grand jury that the accused’s acts and 
state of mind fulfilled all the elements of the offense. If they 
did so, and if the offense has a mens rea element (which al­
most all crimes, including burglary, do), then they unques­
tionably fulfilled all the elements of an attempt as well—i. e., 
the accused meant to commit the crime and took the requi­
site step (no matter how demanding the requirement) in that 
direction. That is to say, attempt to commit a crime is sim­
ply a lesser included offense. A grand-jury finding that the 
accused committed the crime is necessarily a finding that he 
attempted to commit the crime, and therefore the attempt 
need not be separately charged. When, however, the prose­
cutor seeks only an indictment for attempt, it is not enough 
to tell the grand jury that it requires a finding of “some, but 
not all, of the elements of the substantive crime”; he must 
specify what the elements of attempt consist of. He must 
do that for the same reason a court must instruct the petit 
jury on the attempt elements, see 2 E. Devitt, C. Blackmar, & 
K. O’Malley, Federal Jury Practice and Instructions § 21.03, 
Notes, p. 4 (4th ed. 1990) (collecting cases), even when the 
indictment has not separately charged attempt: Without such 
specification, the jury, grand or petit, cannot intelligently 
find attempt. 

Finally, the Court suggests that there is something differ­
ent about attempt because it is a parasitic crime. There is 
no such crime as bald attempt; it must be attempt to commit 
some other crime. This is unquestionably true, fully as true 
as the fact that attempt begins with an “a.” But there is no 
reason why the one, any more than the other, has anything 
to do with the purposes, and hence the substance, of the in­
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dictment requirement. Conspiracy is also, in most cases, a 
parasitic crime, and no one contends that its elements need 
not be charged. 

Despite the clear answer provided by straightforward ap­
plication of the oft-recited principles of our jurisprudence, 
I might have been persuaded to recognize an (illogical) ex­
ception to those principles if the Government had demon­
strated that mere recitation of the word “attempt” in at­
tempt indictments has been the traditional practice. But its 
effort to do so falls far short; in fact, it has not even under­
taken such an effort. The Government has pointed to some 
cases that allow an indictment simply to use the word “at­
tempt,” and many others that invalidate an indictment for 
failure to allege an overt act. See Supplemental Brief for 
United States 15–21. It matters not whether more of one 
sort or the other of these cases arose in state courts or fed­
eral courts; the point is that there is no established historical 
“attempt” exception to the general principles of our jurispru­
dence. That being so, those principles must prevail. 

To be clear, I need not decide in this case whether, as the 
Ninth Circuit held, the Government was required to specify 
in the indictment which particular overt act it would be rely­
ing on at  trial.  Cf.  Russell v. United States, 369 U. S. 749 
(1962). It suffices to support the judgment, that the Gov­
ernment was required to state not only that Resendiz-Ponce 
“knowingly and intentionally attempted to enter the United 
States of America,” but also that he “took a substantial step” 
toward that end. 

* * * 

My dissenting view that the indictment was faulty (a point 
on which we requested supplemental briefing) puts me in the 
odd position of being the sole Justice who must decide the 
question on which we granted certiorari: whether a constitu­
tionally deficient indictment is structural error, as the Ninth 
Circuit held, or rather is amenable to harmless-error analy­
sis. I cannot vote to affirm or to reverse the judgment with­
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out resolving that issue. Since the full Court will undoubt­
edly have to speak to the point on another day (it dodged 
the bullet today by inviting and deciding a different constitu­
tional issue—albeit, to be fair, a narrower one) there is little 
use in my setting forth my views in detail. It should come 
as no surprise, given my opinions in United States v. 
Gonzalez-Lopez, 548 U. S. 140 (2006), and Neder v. United 
States, 527 U. S. 1, 30 (1999) (opinion concurring in part and 
dissenting in part), that I would find the error to be struc­
tural. I would therefore affirm the judgment of the Ninth 
Circuit. 
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MEDIMMUNE, INC. v. GENENTECH, INC., et al. 

certiorari to the united states court of appeals for 
the federal circuit 

No. 05–608. Argued October 4, 2006—Decided January 9, 2007 

After the parties entered into a patent license agreement covering, inter 
alia, respondents’ then-pending patent application, the application ma­
tured into the “Cabilly II” patent. Respondent Genentech, Inc., sent 
petitioner a letter stating that Synagis, a drug petitioner manufactured, 
was covered by the Cabilly II patent and that petitioner owed royalties 
under the agreement. Although petitioner believed no royalties were 
due because the patent was invalid and unenforceable and because Sy­
nagis did not infringe the patent’s claims, petitioner considered the let­
ter a clear threat to enforce the patent, terminate the license agreement, 
and bring a patent infringement action if petitioner did not pay. Be­
cause such an action could have resulted in petitioner’s being ordered 
to pay treble damages and attorney’s fees and enjoined from selling 
Synagis, which accounts for more than 80 percent of its sales reve­
nue, petitioner paid the royalties under protest and filed this action 
for declaratory and other relief. The District Court dismissed the 
declaratory-judgment claims for lack of subject-matter jurisdiction be­
cause, under Federal Circuit precedent, a patent licensee in good stand­
ing cannot establish an Article III case or controversy with regard 
to the patent’s validity, enforceability, or scope. The Federal Circuit 
affirmed. 

Held: 
1. Contrary to respondents’ assertion that only a freestanding patent 

invalidity claim is at issue, the record establishes that petitioner has 
raised and preserved the contract claim that, because of patent inva­
lidity, unenforceability, and noninfringement, no royalties are owing. 
Pp. 123–125. 

2. The Federal Circuit erred in affirming the dismissal of this action 
for lack of subject-matter jurisdiction. The standards for determining 
whether a particular declaratory-judgment action satisfies the case-or­
controversy requirement—i. e., “whether the facts alleged, under all the 
circumstances, show that there is a substantial controversy, between 
parties having adverse legal interests, of sufficient immediacy and real­
ity to warrant” relief, Maryland Casualty Co. v. Pacific Coal & Oil Co., 
312 U. S. 270, 273—are satisfied here even though petitioner did not 
refuse to make royalty payments under the license agreement. Where 
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threatened government action is concerned, a plaintiff is not required 
to expose himself to liability before bringing suit to challenge the basis 
for the threat. His own action (or inaction) in failing to violate the law 
eliminates the imminent threat of prosecution, but nonetheless does not 
eliminate Article III jurisdiction because the threat-eliminating be­
havior was effectively coerced. Similarly, where the plaintiff ’s self­
avoidance of imminent injury is coerced by the threatened enforcement 
action of a private party rather than the government, lower federal and 
state courts have long accepted jurisdiction. In its only decision in 
point, this Court held that a licensee’s failure to cease its royalty pay­
ments did not render nonjusticiable a dispute over the patent’s validity. 
Altvater v. Freeman, 319 U. S. 359, 364. Though Altvater involved an 
injunction, it acknowledged that the licensees had the option of stopping 
payments in defiance of the injunction, but that the consequence of doing 
so would be to risk “actual [and] treble damages in infringement suits” 
by the patentees, a consequence also threatened in this case. Id., at 
365. Respondents’ assertion that the parties in effect settled this dis­
pute when they entered into their license agreement is mistaken. Their 
appeal to the common-law rule that a party to a contract cannot both 
challenge its validity and continue to reap its benefits is also unpersua­
sive. Lastly, because it was raised for the first time here, this Court 
does not decide respondents’ request to affirm the dismissal of the 
declaratory-judgment claims on discretionary grounds. That question 
and any merits-based arguments for denial of declaratory relief are left 
for the lower courts on remand. Pp. 126–137. 

427 F. 3d 958, reversed and remanded. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Kennedy, Souter, Ginsburg, Breyer, and Alito, JJ., 
joined. Thomas, J., filed a dissenting opinion, post, p. 137. 

John G. Kester argued the cause for petitioner. With him 
on the briefs were Paul B. Gaffney, Janet C. Fisher, Aaron 
P. Maurer, Harvey Kurzweil, Aldo Badini, and Henry J. 
Ricardo. 

Deanne E. Maynard argued the cause for the United 
States as amicus curiae urging reversal. With her on the 
brief were Solicitor General Clement, Assistant Attorney 
General Keisler, Deputy Solicitor General Hungar, John 
M. Whealan, and Joseph G. Piccolo. 
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Maureen E. Mahoney argued the cause for respondents. 
With her on the brief for respondent Genentech, Inc., were 
J. Scott Ballenger, Amanda P. Biles, Daniel M. Wall, Mark 
A. Flagel, Roy E. Hofer, Meredith Martin Addy, John W. 
Keker, and Mark A. Lemley. Paul M. Smith, William M. 
Hohengarten, Ian Heath Gershengorn, Joseph M. Lipner, 
Laura W. Brill, and Jason Linder filed a brief for respondent 
City of Hope.* 

Justice Scalia delivered the opinion of the Court. 

We must decide whether Article III’s limitation of federal 
courts’ jurisdiction to “Cases” and “Controversies,” reflected 
in the “actual controversy” requirement of the Declaratory 
Judgment Act, 28 U. S. C. § 2201(a), requires a patent li­

*Briefs of amici curiae urging reversal were filed for the Generic Phar­
maceutical Association by Theodore Case Whitehouse; for Medtronic, Inc., 
by Kenneth C. Bass III and Robert G. Sterne; for the Natural Resources 
Defense Council, Inc., by Scott L. Nelson, Brian Wolfman, and Michael 
E. Wall; and for Three Intellectual Property Professors by Jay Dratler, 
Jr., and A. Samuel Oddi, both pro se. 

Briefs of amici curiae urging affirmance were filed for the American 
Bar Association by Michael S. Greco, Richard L. Rainey, and David H. 
Remes; for the American Intellectual Property Law Association by Ed­
ward R. Reines, Amber H. Rovner, and Melvin C. Garner; for the Boston 
Patent Law Association by Erik Paul Belt; for a Group of Law Professors 
by David Hricik, pro se; for the New York Intellectual Property Law 
Association by David F. Ryan and Christopher A. Hughes; for the Phar­
maceutical Research and Manufacturers of America by Marjorie E. Pow­
ell; for Qualcomm Inc. et al. by E. Joshua Rosenkranz and Alan H. Blan­
kenheimer; for the Trustees of Columbia University in the City of New 
York et al. by Jerrold J. Ganzfried, John F. Stanton, Teresa M. Corbin, 
Jennifer A. Sklenar, and Richard G. Taranto; for 3M et al. by Gary L. 
Griswold, Steven W. Miller, Q. Todd Dickinson, and John A. Dragseth; 
for John R. Allison et al. by Thomas F. Cotter, Mr. Allison, Christopher 
A. Cotropia, Thomas G. Field, Jr., and Michael S. Mireles, all pro se; and 
for Richard L. Donaldson et al. by Justin A. Nelson, Parker C. Folse III, 
Brooke A. M. Taylor, and Richard A. Epstein. 

Christine E. Lehman, James B. Monroe, and D. Brian Kacedon filed a 
brief for the Licensing Executives Society (U. S. A. & Canada), Inc., as 
amicus curiae. 
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censee to terminate or be in breach of its license agreement 
before it can seek a declaratory judgment that the underly­
ing patent is invalid, unenforceable, or not infringed. 

I 

Because the declaratory-judgment claims in this case were 
disposed of at the motion-to-dismiss stage, we take the fol­
lowing facts from the allegations in petitioner’s amended 
complaint and the unopposed declarations that petitioner 
submitted in response to the motion to dismiss. Petitioner 
MedImmune, Inc., manufactures Synagis, a drug used to pre­
vent respiratory tract disease in infants and young children. 
In 1997, petitioner entered into a patent license agreement 
with respondent Genentech, Inc. (which acted on behalf of 
itself as patent assignee and on behalf of the coassignee, re­
spondent City of Hope). The license covered an existing 
patent relating to the production of “chimeric antibodies” 
and a then-pending patent application relating to “the co­
expression of immunoglobulin chains in recombinant host 
cells.” Petitioner agreed to pay royalties on sales of “Li­
censed Products,” and respondents granted petitioner the 
right to make, use, and sell them. The agreement defined 
“Licensed Products” as a specified antibody, “the manufac­
ture, use or sale of which . . . would, if not licensed under 
th[e] Agreement, infringe one or more claims of either or 
both of [the covered patents,] which have neither expired 
nor been held invalid by a court or other body of competent 
jurisdiction from which no appeal has been or may be taken.” 
App. 399. The license agreement gave petitioner the right 
to terminate upon six months’ written notice. 

In December 2001, the “coexpression” application covered 
by the 1997 license agreement matured into the “Cabilly II” 
patent. Soon thereafter, respondent Genentech delivered 
petitioner a letter expressing its belief that Synagis was cov­
ered by the Cabilly II patent and its expectation that peti­
tioner would pay royalties beginning March 1, 2002. Peti­
tioner did not think royalties were owing, believing that the 
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Cabilly II patent was invalid and unenforceable,1 and that its 
claims were in any event not infringed by Synagis. Never­
theless, petitioner considered the letter to be a clear threat 
to enforce the Cabilly II patent, terminate the 1997 license 
agreement, and sue for patent infringement if petitioner did 
not make royalty payments as demanded. If respondents 
were to prevail in a patent infringement action, petitioner 
could be ordered to pay treble damages and attorney’s fees, 
and could be enjoined from selling Synagis, a product that 
has accounted for more than 80 percent of its revenue from 
sales since 1999. Unwilling to risk such serious conse­
quences, petitioner paid the demanded royalties “under pro­
test and with reservation of all of [its] rights.” Id., at 426. 
This declaratory-judgment action followed. 

Petitioner sought the declaratory relief discussed in detail 
in Part II below. Petitioner also requested damages and an 
injunction with respect to other federal and state claims not 
relevant here. The District Court granted respondents’ mo­
tion to dismiss the declaratory-judgment claims for lack of 
subject-matter jurisdiction, relying on the decision of the 
United States Court of Appeals for the Federal Circuit in 
Gen-Probe Inc. v. Vysis, Inc., 359 F. 3d 1376 (2004). Gen-
Probe had held that a patent licensee in good standing cannot 
establish an Article III case or controversy with regard to 
validity, enforceability, or scope of the patent because the 
license agreement “obliterate[s] any reasonable apprehen­
sion” that the licensee will be sued for infringement. Id., at 
1381. The Federal Circuit affirmed the District Court, also 
relying on Gen-Probe. 427 F. 3d 958 (2005). We granted 
certiorari. 546 U. S. 1169 (2006). 

1 Hereinafter, invalidity and unenforceability will be referred to simply 
as invalidity, with similar abbreviation of positive (validity and enforceabil­
ity) and adjectival (valid and invalid, enforceable and unenforceable) forms. 
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II 

At the outset, we address a disagreement concerning the 
nature of the dispute at issue here—whether it involves only 
a freestanding claim of patent invalidity or rather a claim 
that, both because of patent invalidity and because of nonin­
fringement, no royalties are owing under the license agree­
ment.2 That probably makes no difference to the ultimate 
issue of subject-matter jurisdiction, but it is well to be clear 
about the nature of the case before us. 

Respondents contend that petitioner “is not seeking an in­
terpretation of its present contractual obligations.” Brief 
for Respondent Genentech 37; see also Brief for Respondent 
City of Hope 48–49. They claim this for two reasons: (1) 
because there is no dispute that Synagis infringes the Cabilly 
II patent, thereby making royalties payable; and (2) because 
while there is a dispute over patent validity, the contract 
calls for royalties on an infringing product whether or not 
the underlying patent is valid. See Brief for Respondent 
Genentech 7, 37. The first point simply does not comport 
with the allegations of petitioner’s amended complaint. The 
very first count requested a “DECLARATORY JUDG-
MENT ON CONTRACTUAL RIGHTS AND OBLIGA-
TIONS,” and stated that petitioner “disputes its obligation 
to make payments under the 1997 License Agreement be­
cause [petitioner’s] sale of its Synagis� product does not in­
fringe any valid claim of the [Cabilly II] Patent.” App. 136. 
These contentions were repeated throughout the complaint. 

2 The dissent contends that the question on which we granted certiorari 
does not reach the contract claim. Post, at 140–141 (opinion of Thomas, 
J.). We think otherwise. The question specifically refers to the “license 
agreement” and to the contention that the patent is “not infringed.” Pet. 
for Cert. (i). The unmistakable meaning is that royalties are not owing 
under the contract. 
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Id., at 104, 105, 108, 147.3 And the phrase “does not infringe 
any valid claim” (emphasis added) cannot be thought to be 
no more than a challenge to the patent’s validity, since else­
where the amended complaint states with unmistakable clar­
ity that “the patent is . . . not infringed by [petitioner’s] Sy­
nagis � product and that [petitioner] owes no payments under 
license agreements with [respondents].” Id., at 104.4 

As to the second point, petitioner assuredly did contend 
that it had no obligation under the license to pay royalties 
on an invalid patent. Id., at 104, 136, 147. Nor is that con­
tention frivolous. True, the license requires petitioner to 
pay royalties until a patent claim has been held invalid by a 
competent body, and the Cabilly II patent has not. But the 
license at issue in Lear, Inc. v. Adkins, 395 U. S. 653, 673 
(1969), similarly provided that “royalties are to be paid until 
such time as the ‘patent . . . is  held invalid,’ ” and we rejected 
the argument that a repudiating licensee must comply with 
its contract and pay royalties until its claim is vindicated in 
court. We express no opinion on whether a nonrepudiating 
licensee is similarly relieved of its contract obligation during 
a successful challenge to a patent’s validity—that is, on the 
applicability of licensee estoppel under these circumstances. 
Cf. Studiengesellschaft Kohle, m. b. H. v. Shell Oil Co., 112 
F. 3d 1561, 1568 (CA Fed. 1997) (“[A] licensee . . . cannot 

3 In addition to agreeing with respondents that (despite the face of the 
complaint) this case does not involve a contract claim, post, at 140–141, the 
dissent evidently thinks the contract claim is weak. That, however, goes 
to the merits of the claim, not to its existence or the courts’ jurisdiction 
over it. Nor is the alleged “lack of specificity in the complaint,” post, at 
140, a jurisdictional matter. 

4 The dissent observes that the District Court assumed that Synagis was 
“ ‘covered by the patents at issue.’ ” Post, at 141 (quoting App. 349–350). 
But the quoted statement is taken from the District Court’s separate opin­
ion granting summary judgment on petitioner’s antitrust claims. For 
purposes of that earlier ruling, whether Synagis infringed the patent was 
irrelevant, and there was no harm in accepting respondents’ contention on 
the point. This tells us nothing, however, about petitioner’s contract 
claim or the District Court’s later jurisdictional holding with respect to it. 
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invoke the protection of the Lear doctrine until it (i) actually 
ceases payment of royalties, and (ii) provides notice to the 
licensor that the reason for ceasing payment of royalties is 
because it has deemed the relevant claims to be invalid”). 
All we need determine is whether petitioner has alleged a 
contractual dispute. It has done so. 

Respondents further argue that petitioner waived its con­
tract claim by failing to argue it below. Brief for Respond­
ent Genentech 10–11; Tr. of Oral Arg. 30–31. The record 
reveals, however, that petitioner raised the contract point 
before the Federal Circuit. See Brief for Plantiff-Appellant 
MedImmune, Inc., in Nos. 04–1300, 04–1384 (CA Fed.), p. 38 
(“Here, MedImmune is seeking to define its rights and obli­
gations under its contract with Genentech—precisely the 
type of action the Declaratory Judgment Act contemplates”). 
That petitioner limited its contract argument to a few pages 
of its appellate brief does not suggest a waiver; it merely 
reflects counsel’s sound assessment that the argument would 
be futile. The Federal Circuit’s Gen-Probe precedent pre­
cluded jurisdiction over petitioner’s contract claims, and the 
panel below had no authority to overrule Gen-Probe.5 Hav­
ing determined that petitioner has raised and preserved a 
contract claim,6 we turn to the jurisdictional question. 

5 Respondents obviously agree. They said in the District Court: “The 
facts of this case are, for purposes of this motion, identical to the facts in 
Gen-Probe. . . . Like Gen-Probe, MedImmune filed an action seeking a 
declaratory judgment that: (a) it owes nothing under its license agreement 
with Genentech because its sales of Synagis� allegedly do not infringe any 
valid claim of the [Cabilly II] patent; (b) the [Cabilly II] patent is invalid; 
(c) the [Cabilly II] patent is unenforceable; and (d) Synagis� does not in­
fringe the [Cabilly II] patent.” App. in Nos. 04–1300, 04–1384 (CA Fed.), 
p. A2829 (record citations omitted). 

6 The dissent asserts that petitioner did not allege a contract claim in 
its opening brief or at oral argument. Post, at 141. This is demonstrably 
false. See, e. g., Brief for Petitioner 8 (the Cabilly II patent was “not 
infringed by Synagis�, so that royalties were not due under the license”); 
id., at 12 (Summary of Argument: “[The purpose] of the Declaratory Judg­
ment Act . . . was  to  allow  contracting parties to resolve their disputes in 
court without breach and without risking economic destruction and multi­
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III 

The Declaratory Judgment Act provides that, “[i]n a case 
of actual controversy within its jurisdiction . . . any court 
of the United States . . . may declare the rights and other 
legal relations of any interested party seeking such decla­
ration, whether or not further relief is or could be sought.” 
28 U. S. C. § 2201(a). There was a time when this Court 
harbored doubts about the compatibility of declaratory­
judgment actions with Article III’s case-or-controversy re­
quirement. See Willing v. Chicago Auditorium Assn., 277 
U. S. 274, 289 (1928); Liberty Warehouse Co. v. Grannis, 273 
U. S. 70 (1927); see also Gordon v. United States, 117 U. S. 
Appx. 697, 702 (1864) (the last opinion of Taney, C. J., pub­
lished posthumously) (“The award of execution is . . . an es­
sential part of every judgment passed by a court exercising 
judicial power”). We dispelled those doubts, however, in 
Nashville, C. & St. L. R. Co. v. Wallace, 288 U. S. 249 (1933), 
holding (in a case involving a declaratory judgment rendered 
in state court) that an appropriate action for declaratory 
relief can be a case or controversy under Article III. The 
federal Declaratory Judgment Act was signed into law the 
following year, and we upheld its constitutionality in Aetna 
Life Ins. Co. v. Haworth, 300 U. S. 227 (1937). Our opinion 

plying damages. . . . The holding [below] . . . would . . . disrupt the law of 
licenses and contracts throughout the economy, essentially undoing the 
achievement of the reformers of 1934”); Tr. of Oral Arg. 15 (“We’re saying 
this is a contract dispute”); id., at 16 (“[T]he purpose of [the Declaratory 
Judgment Act] is so that contracts can be resolved without breach”); id., 
at 57 (“The contract claim is clear in the record. It’s at page 136 of the 
joint appendix. I don’t think more needs to be said about it”). 

The dissent also asserts that the validity of the contract claim “hinges 
entirely upon a determination of the patent’s validity,” since “ ‘the license 
requires [MedImmune] to pay royalties until a patent claim has been held 
invalid by a competent body,’ ” post, at 141, quoting supra, at 124. This 
would be true only if the license required royalties on all products under 
the sun, and not just those that practice the patent. Of course it does not. 
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explained that the phrase “case of actual controversy” in the 
Act refers to the type of “Cases” and “Controversies” that 
are justiciable under Article III. Id., at 240. 

Aetna and the cases following it do not draw the brightest 
of lines between those declaratory-judgment actions that 
satisfy the case-or-controversy requirement and those that 
do not. Our decisions have required that the dispute be 
“definite and concrete, touching the legal relations of parties 
having adverse legal interests”; and that it be “real and sub­
stantial” and “admi[t] of specific relief through a decree of a 
conclusive character, as distinguished from an opinion advis­
ing what the law would be upon a hypothetical state of 
facts.” Id., at 240–241. In Maryland Casualty Co. v. Pa­
cific Coal & Oil Co., 312 U. S. 270, 273 (1941), we summarized 
as follows: “Basically, the question in each case is whether 
the facts alleged, under all the circumstances, show that 
there is a substantial controversy, between parties having 
adverse legal interests, of sufficient immediacy and reality to 
warrant the issuance of a declaratory judgment.” 7 

7 The dissent asserts, post, at 137, that “the declaratory judgment proce­
dure cannot be used to obtain advanced rulings on matters that would 
be addressed in a future case of actual controversy.” As our preceding 
discussion shows, that is not so. If the dissent’s point is simply that a 
defense cannot be raised by means of a declaratory-judgment action where 
there is no “actual controversy” or where it would be “premature,” phras­
ing that argument as the dissent has done begs the question: whether this 
is an actual, ripe controversy. 

Coffman v. Breeze Corps., 323 U. S. 316, 323–324 (1945), cited post, at 
139, does not support the dissent’s view (which is why none of the parties 
cited it). There, a patent owner sued to enjoin his licensee from paying 
accrued royalties to the Government under the Royalty Adjustment Act 
of 1942, and sought to attack the constitutionality of the Act. The Court 
held the request for declaratory judgment and injunction nonjusticiable 
because the patent owner asserted no right to recover the royalties and 
there was no indication that the licensee would even raise the Act as a 
defense to suit for the royalties. The other case the dissent cites for the 
point, Calderon v. Ashmus, 523 U. S. 740, 749 (1998), simply holds that a 
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There is no dispute that these standards would have been 
satisfied if petitioner had taken the final step of refusing to 
make royalty payments under the 1997 license agreement. 
Respondents claim a right to royalties under the licensing 
agreement. Petitioner asserts that no royalties are owing 
because the Cabilly II patent is invalid and not infringed; 
and alleges (without contradiction) a threat by respondents 
to enjoin sales if royalties are not forthcoming. The factual 
and legal dimensions of the dispute are well defined and, but 
for petitioner’s continuing to make royalty payments, noth­
ing about the dispute would render it unfit for judicial resolu­
tion. Assuming (without deciding) that respondents here 
could not claim an anticipatory breach and repudiate the li­
cense, the continuation of royalty payments makes what 
would otherwise be an imminent threat at least remote, if 
not nonexistent. As long as those payments are made, there 
is no risk that respondents will seek to enjoin petition­
er’s sales. Petitioner’s own acts, in other words, eliminate 
the imminent threat of harm.8 The question before us is 
whether this causes the dispute no longer to be a case or 
controversy within the meaning of Article III. 

Our analysis must begin with the recognition that, where 
threatened action by government is concerned, we do not 

litigant may not use a declaratory-judgment action to obtain piecemeal 
adjudication of defenses that would not finally and conclusively resolve 
the underlying controversy. That is, of course, not the case here. 

8 The justiciability problem that arises, when the party seeking declara­
tory relief is himself preventing the complained-of injury from occurring, 
can be described in terms of standing (whether plaintiff is threatened with 
“imminent” injury in fact “ ‘fairly . . . trace[able] to the challenged action 
of the defendant,’ ” Lujan v. Defenders of Wildlife, 504 U. S. 555, 560 
(1992)), or in terms of ripeness (whether there is sufficient “hardship to 
the parties [in] withholding court consideration” until there is enforcement 
action, Abbott Laboratories v. Gardner, 387 U. S. 136, 149 (1967)). As 
respondents acknowledge, standing and ripeness boil down to the same 
question in this case. Brief for Respondent Genentech 24; Brief for Re­
spondent City of Hope 30–31. 
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require a plaintiff to expose himself to liability before bring­
ing suit to challenge the basis for the threat—for example, 
the constitutionality of a law threatened to be enforced. 
The plaintiff ’s own action (or inaction) in failing to violate 
the law eliminates the imminent threat of prosecution, but 
nonetheless does not eliminate Article III jurisdiction. For 
example, in Terrace v. Thompson, 263 U. S. 197 (1923), the 
State threatened the plaintiff with forfeiture of his farm, 
fines, and penalties if he entered into a lease with an alien in 
violation of the State’s anti-alien land law. Given this genu­
ine threat of enforcement, we did not require, as a prerequi­
site to testing the validity of the law in a suit for injunction, 
that the plaintiff bet the farm, so to speak, by taking the 
violative action. Id., at 216. See also, e. g., Village of 
Euclid v. Ambler Realty Co., 272 U. S. 365 (1926); Ex parte 
Young, 209 U. S. 123 (1908). Likewise, in Steffel v. Thomp­
son, 415 U. S. 452 (1974), we did not require the plaintiff to 
proceed to distribute handbills and risk actual prosecution 
before he could seek a declaratory judgment regarding the 
constitutionality of a state statute prohibiting such distribu­
tion. Id., at 458–460. As then-Justice Rehnquist put it in 
his concurrence, “the declaratory judgment procedure is an 
alternative to pursuit of the arguably illegal activity.” Id., 
at 480. In each of these cases, the plaintiff had eliminated 
the imminent threat of harm by simply not doing what 
he claimed the right to do (enter into a lease, or distribute 
handbills at the shopping center). That did not preclude 
subject-matter jurisdiction because the threat-eliminating 
behavior was effectively coerced. See Terrace, supra, at 
215–216; Steffel, supra, at 459. The dilemma posed by that 
coercion—putting the challenger to the choice between aban­
doning his rights or risking prosecution—is “a dilemma that 
it was the very purpose of the Declaratory Judgment Act to 
ameliorate.” Abbott Laboratories v. Gardner, 387 U. S. 136, 
152 (1967). 
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Supreme Court jurisprudence is more rare regarding ap­
plication of the Declaratory Judgment Act to situations in 
which the plaintiff ’s self-avoidance of imminent injury is co­
erced by threatened enforcement action of a private party 
rather than the government. Lower federal courts, how­
ever (and state courts interpreting declaratory-judgment 
acts requiring “actual controversy”), have long accepted ju­
risdiction in such cases. See, e. g., Keener Oil & Gas Co. v. 
Consolidated Gas Utils. Corp., 190 F. 2d 985, 989 (CA10 
1951); American Machine & Metals, Inc. v. De Bothezat Im­
peller Co., 166 F. 2d 535 (CA2 1948); Hess v. Country Club 
Park, 213 Cal. 613, 614, 2 P. 2d 782, 783 (1931); Washington-
Detroit Theater Co. v. Moore, 249 Mich. 673, 675, 229 N. W. 
618, 618–619 (1930); see also Advisory Committee’s Note on 
Fed. Rule Civ. Proc. 57, 28 U. S. C. App., p. 790.9 

The only Supreme Court decision in point is, fortuitously, 
close on its facts to the case before us. Altvater v. Freeman, 
319 U. S. 359 (1943), held that a licensee’s failure to cease its 
payment of royalties did not render nonjusticiable a dispute 
over the validity of the patent. In that litigation, several 
patentees had sued their licensees to enforce territorial re­
strictions in the license. The licensees filed a counterclaim 
for declaratory judgment that the underlying patents were 
invalid, in the meantime paying “under protest” royalties re­
quired by an injunction the patentees had obtained in an 
earlier case. The patentees argued that “so long as [licens­
ees] continue to pay royalties, there is only an academic, not 
a real controversy, between the parties.” Id., at 364. We 

9 The dissent claims the cited cases do not “rely on the coercion inherent 
in making contractual payments.” Post, at 145, n. 3. That is true; they 
relied on (to put the matter as the dissent puts it) the coercion inherent 
in complying with other claimed contractual obligations. The dissent fails 
to explain why a contractual obligation of payment is magically different. 
It obviously is not. In our view, of course, the relevant coercion is not 
compliance with the claimed contractual obligation, but rather the conse­
quences of failure to do so. 
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rejected that argument and held that the declaratory­
judgment claim presented a justiciable case or controversy: 
“The fact that royalties were being paid did not make this a 
‘difference or dispute of a hypothetical or abstract charac­
ter.’ ” Ibid. (quoting Aetna, 300 U. S., at 240). The royal­
ties “were being paid under protest and under the compul­
sion of an injunction decree,” and “[u]nless the injunction 
decree were modified, the only other course [of action] was 
to defy it, and to risk not only actual but treble damages in 
infringement suits.” 319 U. S., at 365. We concluded that 
“the requirements of [a] case or controversy are met where 
payment of a claim is demanded as of right and where pay­
ment is made, but where the involuntary or coercive nature 
of the exaction preserves the right to recover the sums paid 
or to challenge the legality of the claim.” Ibid.10 

10 The dissent incorrectly asserts that Altvater required actual infringe­
ment, quoting wildly out of context (and twice, for emphasis) Altvater’s 
statement that “ ‘[t]o hold a patent valid if it is not infringed is to decide 
a hypothetical case.’ ” Post, at 139, 143 (quoting 319 U. S., at 363). In 
the passage from which the quotation was plucked, the Altvater Court 
was distinguishing the Court’s earlier decision in Electrical Fittings Corp. 
v. Thomas & Betts Co., 307 U. S. 241 (1939), which involved an affirmative 
defense of patent invalidity that had become moot in light of a finding of 
no infringement. Here is the full quotation: 

“The District Court [in Electrical Fittings] adjudged a claim of a patent 
valid although it dismissed the bill for failure to prove infringement. We 
held that the finding of validity was immaterial to the disposition of the 
cause and that the winning party might appeal to obtain a reformation of 
the decree. To hold a patent valid if it is not infringed is to decide a 
hypothetical case. But the situation in the present case is quite different. 
We have here not only bill and answer but a counterclaim. Though the 
decision of non-infringement disposes of the bill and answer, it does not 
dispose of the counterclaim which raises the question of validity.” Alt­
vater, supra, at 363 (footnote omitted). 
As the full quotation makes clear, the snippet quoted by the dissent has 
nothing to do with whether infringement must be actual or merely threat­
ened. Indeed, it makes clear that in appropriate cases to hold a nonin­
fringed patent valid is not to decide a hypothetical case. 

Though the dissent acknowledges the central lesson of Altvater, post, at 
144—that payment of royalties under “coercive” circumstances does not 
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The Federal Circuit’s Gen-Probe decision distinguished 
Altvater on the ground that it involved the compulsion of 
an injunction. But Altvater cannot be so readily dismissed. 
Never mind that the injunction had been privately obtained 
and was ultimately within the control of the patentees, who 
could permit its modification. More fundamentally, and con­
trary to the Federal Circuit’s conclusion, Altvater did not say 
that the coercion dispositive of the case was governmental, 
but suggested just the opposite. The opinion acknowledged 
that the licensees had the option of stopping payments in 
defiance of the injunction, but explained that the conse­
quence of doing so would be to risk “actual [and] treble dam­
ages in infringement suits” by the patentees. 319 U. S., at 
365. It significantly did not mention the threat of prosecu­
tion for contempt, or any other sort of governmental sanc­
tion. Moreover, it cited approvingly a treatise which said 
that an “actual or threatened serious injury to business or 
employment” by a private party can be as coercive as other 
forms of coercion supporting restitution actions at common 
law; and that “[t]o imperil a man’s livelihood, his business 
enterprises, or his solvency, [was] ordinarily quite as coer­
cive” as, for example, “detaining his property.” F. Wood­
ward, The Law of Quasi Contracts § 218 (1913), cited in Alt­
vater, supra, at 365.11 

eliminate jurisdiction—it attempts to limit that rationale to the particular 
facts of Altvater. But none of Altvater’s “unique facts,” post, at 144, sug­
gests that a different test applies to the royalty payments here. Other 
than a conclusory assertion that the payments here were “voluntarily 
made,” post, at 146, the dissent never explains why the threat of treble 
damages and the loss of 80 percent of petitioner’s business does not fall 
within Altvater’s coercion rationale. 

11 Even if Altvater could be distinguished as an “injunction” case, it 
would still contradict the Federal Circuit’s “reasonable apprehension of 
suit” test (or, in its evolved form, the “reasonable apprehension of immi­
nent suit” test, Teva Pharm. USA, Inc. v. Pfizer, Inc., 395 F. 3d 1324, 1333 
(2005)). A licensee who pays royalties under compulsion of an injunction 
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Jurisdiction over the present case is not contradicted by 
Willing v. Chicago Auditorium Assn., 277 U. S. 274. There 
a ground lessee wanted to demolish an antiquated auditorium 
and replace it with a modern commercial building. The les­
see believed it had the right to do this without the lessors’ 
consent, but was unwilling to drop the wrecking ball first 
and test its belief later. Because there was no declaratory­
judgment act at the time under federal or applicable state 
law, the lessee filed an action to remove a “cloud” on its lease. 
This Court held that an Article III case or controversy had 
not arisen because “[n]o defendant ha[d] wronged the plain­
tiff or ha[d] threatened to do so.” Id., at 288, 290. It was 
true that one of the colessors had disagreed with the lessee’s 
interpretation of the lease, but that happened in an “infor­
mal, friendly, private conversation,” id., at 286, a year before 
the lawsuit was filed; and the lessee never even bothered to 
approach the other colessors. The Court went on to remark 
that “[w]hat the plaintiff seeks is simply a declaratory judg­
ment,” and “[t]o grant that relief is beyond the power con­
ferred upon the federal judiciary.” Id., at 289. Had Will­
ing been decided after the enactment (and our upholding) of 
the Declaratory Judgment Act, and had the legal disagree­

has no more apprehension of imminent harm than a licensee who pays 
royalties for fear of treble damages and an injunction fatal to his business. 
The reasonable-apprehension-of-suit test also conflicts with our decisions 
in Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U. S. 270, 273 
(1941), where jurisdiction obtained even though the collision-victim de­
fendant could not have sued the declaratory-judgment plaintiff-insurer 
without first obtaining a judgment against the insured; and Aetna Life 
Ins. Co. v. Haworth, 300 U. S. 227, 239 (1937), where jurisdiction obtained 
even though the very reason the insurer sought declaratory relief was that 
the insured had given no indication that he would file suit. It is also in 
tension with Cardinal Chemical Co. v. Morton Int’l, Inc., 508 U. S. 83, 98 
(1993), which held that appellate affirmance of a judgment of noninfringe­
ment, eliminating any apprehension of suit, does not moot a declaratory 
judgment counterclaim of patent invalidity. 
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ment between the parties been as lively as this one, we are 
confident a different result would have obtained. The rule 
that a plaintiff must destroy a large building, bet the farm, 
or (as here) risk treble damages and the loss of 80 percent of 
its business before seeking a declaration of its actively con­
tested legal rights finds no support in Article III.12 

Respondents assert that the parties in effect settled this 
dispute when they entered into the 1997 license agreement. 
When a licensee enters such an agreement, they contend, it 
essentially purchases an insurance policy, immunizing it from 
suits for infringement so long as it continues to pay royalties 
and does not challenge the covered patents. Permitting it 

12 The dissent objects to our supposed “extension of Steffel [v. Thomp­
son] . . . to apply to voluntarily accepted contractual obligations between 
private parties.” Post, at 145. The criticism is misdirected in several 
respects. The coercion principle upon which we rely today did not origi­
nate with Steffel v. Thompson, 415 U. S. 452 (1974), see supra, at 128–129, 
and we have no opportunity to extend it to private litigation, because Alt­
vater v. Freeman, 319 U. S. 359 (1943), already did so, see supra, at 132. 
Moreover, even if today’s decision could be described as an “extension of 
Steffel” to private litigation, the dissent identifies no principled reason 
why that extension is not appropriate. Article III does not favor litigants 
challenging threatened government enforcement action over litigants chal­
lenging threatened private enforcement action. Indeed, the latter is per­
haps the easier category of cases, for it presents none of the difficult issues 
of federalism and comity with which we wrestled in Steffel. See 415 U. S., 
at 460–475. 

The dissent accuses the Court of misapplying Steffel’s rationale. Post, 
at 146. It contends that Steffel would apply here only if respondents had 
threatened petitioner with a patent infringement suit in the absence of a 
license agreement, because only then would petitioner be put to the choice 
of selling its product or facing suit. Post, at 145–146. Here, the dissent 
argues, the license payments are “voluntarily made.” Post, at 146. If 
one uses the word “voluntarily” so loosely, it could be applied with equal 
justification (or lack thereof) to the Steffel plaintiff ’s “voluntary” refusal 
to distribute handbills. We find the threat of treble damages and loss of 
80 percent of petitioner’s business every bit as coercive as the modest 
penalties for misdemeanor trespass threatened in Steffel. Only by ignor­
ing the consequences of the threatened action in this case can the dissent 
claim that today’s opinion “contains no limiting principle whatsoever,” 
post, at 146. 



549US1 Unit: $$U8 [03-31-10 14:15:12] PAGES PGT: OPIN

135 Cite as: 549 U. S. 118 (2007) 

Opinion of the Court 

to challenge the validity of the patent without terminating 
or breaking the agreement alters the deal, allowing the li­
censee to continue enjoying its immunity while bringing a 
suit, the elimination of which was part of the patentee’s quid 
pro quo. Of course even if it were valid, this argument 
would have no force with regard to petitioner’s claim that 
the agreement does not call for royalties because their prod­
uct does not infringe the patent. But even as to the patent 
invalidity claim, the point seems to us mistaken. To begin 
with, it is not clear where the prohibition against challenging 
the validity of the patents is to be found. It can hardly be 
implied from the mere promise to pay royalties on patents 
“which have neither expired nor been held invalid by a court 
or other body of competent jurisdiction from which no appeal 
has been or may be taken,” App. 399. Promising to pay roy­
alties on patents that have not been held invalid does not 
amount to a promise not to seek a holding of their invalidity. 

Respondents appeal to the common-law rule that a party 
to a contract cannot at one and the same time challenge its 
validity and continue to reap its benefits, citing Commodity 
Credit Corp. v. Rosenberg Bros. & Co., 243 F. 2d 504, 512 
(CA9 1957), and Kingman & Co. v. Stoddard, 85 F. 740, 745 
(CA7 1898). Lear, they contend, did not suspend that rule 
for patent licensing agreements, since the plaintiff in that 
case had already repudiated the contract. Even if Lear’s re­
pudiation of the doctrine of licensee estoppel was so limited 
(a point on which, as we have said earlier, we do not opine), 
it is hard to see how the common-law rule has any application 
here. Petitioner is not repudiating or impugning the con­
tract while continuing to reap its benefits. Rather, it is as­
serting that the contract, properly interpreted, does not pre­
vent it from challenging the patents, and does not require 
the payment of royalties because the patents do not cover its 
products and are invalid. Of course even if respondents 
were correct that the licensing agreement or the common­
law rule precludes this suit, the consequence would be that 
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respondents win this case on the merits—not that the very 
genuine contract dispute disappears, so that Article III ju­
risdiction is somehow defeated. In short, Article III ju­
risdiction has nothing to do with this “insurance-policy” 
contention. 

Lastly, respondents urge us to affirm the dismissal of the 
declaratory-judgment claims on discretionary grounds. The 
Declaratory Judgment Act provides that a court “may de­
clare the rights and other legal relations of any interested 
party,” 28 U. S. C. § 2201(a) (emphasis added), not that it 
must do so. This text has long been understood “to confer 
on federal courts unique and substantial discretion in decid­
ing whether to declare the rights of litigants.” Wilton v. 
Seven Falls Co., 515 U. S. 277, 286 (1995); see also Cardinal 
Chemical Co. v. Morton Int’l, Inc., 508 U. S. 83, 95, n. 17 
(1993); Brillhart v. Excess Ins. Co. of America, 316 U. S. 491, 
494–496 (1942). We have found it “more consistent with the 
statute,” however, “to vest district courts with discretion in 
the first instance, because facts bearing on the usefulness of 
the declaratory judgment remedy, and the fitness of the case 
for resolution, are peculiarly within their grasp.” Wilton, 
supra, at 289. The District Court here gave no consider­
ation to discretionary dismissal, since, despite its “serious 
misgivings” about the Federal Circuit’s rule, it considered 
itself bound to dismiss by Gen-Probe. App. to Pet. for Cert. 
31a. Discretionary dismissal was irrelevant to the Federal 
Circuit for the same reason. Respondents have raised the 
issue for the first time before this Court, exchanging compet­
ing accusations of inequitable conduct with petitioner. See, 
e. g., Brief for Respondent Genentech 42–44; Reply Brief for 
Petitioner 17, and n. 15. Under these circumstances, it 
would be imprudent for us to decide whether the District 
Court should, or must, decline to issue the requested declara­
tory relief. We leave the equitable, prudential, and policy 
arguments in favor of such a discretionary dismissal for the 
lower courts’ consideration on remand. Similarly available 
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for consideration on remand are any merits-based arguments 
for denial of declaratory relief. 

* * * 

We hold that petitioner was not required, insofar as Article 
III is concerned, to break or terminate its 1997 license agree­
ment before seeking a declaratory judgment in federal court 
that the underlying patent is invalid, unenforceable, or not 
infringed. The Court of Appeals erred in affirming the dis­
missal of this action for lack of subject-matter jurisdiction. 

The judgment of the Court of Appeals is reversed, and 
the cause is remanded for proceedings consistent with this 
opinion. 

It is so ordered. 

Justice Thomas, dissenting. 

We granted certiorari in this case to determine whether a 
patent licensee in good standing must breach its license prior 
to challenging the validity of the underlying patent pursuant 
to the Declaratory Judgment Act, 28 U. S. C. § 2201. 546 
U. S. 1169 (2006). The answer to that question is yes. We 
have consistently held that parties do not have standing to 
obtain rulings on matters that remain hypothetical or conjec­
tural. We have also held that the declaratory judgment pro­
cedure cannot be used to obtain advanced rulings on matters 
that would be addressed in a future case of actual contro­
versy. MedImmune has sought a declaratory judgment for 
precisely that purpose, and I would therefore affirm the 
Court of Appeals’ holding that there is no Article III juris­
diction over MedImmune’s claim. The Court reaches the 
opposite result by extending the holding of Steffel v. Thomp­
son, 415 U. S. 452 (1974), to private contractual obligations. 
I respectfully dissent. 

I 

Article III of the Constitution limits the judicial power 
to the adjudication of “Cases” or “Controversies.” § 2. We 
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have held that the Declaratory Judgment Act extends “to 
controversies which are such in the constitutional sense.” 
Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 240 (1937). In 
the context of declaratory judgment actions, this Court’s 
cases have provided a uniform framework for assessing 
whether an Article III case or controversy exists. In the 
constitutional sense, a “Controversy” is “distinguished from 
a difference or dispute of a hypothetical or abstract charac­
ter; from one that is academic or moot.” Ibid. (citing United 
States v. Alaska S. S. Co., 253 U. S. 113, 116 (1920)). “The 
controversy must be definite and concrete, touching the legal 
relations of parties having adverse legal interests.” 300 
U. S., at 240–241. Finally, “[i]t must be a real and substan­
tial controversy . . . , as  distinguished from an opinion advis­
ing what the law would be upon a hypothetical state of 
facts.” Id., at 241. 

The Declaratory Judgment Act did not (and could not) 
alter the constitutional definition of “case or controversy” or 
relax Article III’s command that an actual case or contro­
versy exist before federal courts may adjudicate a question. 
See Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 
U. S. 270, 272–273 (1941). Thus, this Court has held that 
“the operation of the Declaratory Judgment Act is proce­
dural only.” Aetna Life Ins., 300 U. S., at 240. In other 
words, the Act merely provides a different procedure for 
bringing an actual case or controversy before a federal court. 
The Court applied that principle in Aetna Life Ins., where 
an insurance company brought a declaratory judgment action 
against an insured who claimed he had become disabled, had 
formally presented his claims, and had refused to make any 
more insurance payments. Id., at 242. In the course of de­
ciding that it could entertain the insurer’s declaratory judg­
ment action, the Court specifically noted that, had the in­
sured filed his traditional cause of action first, “there would 
have been no question that the controversy was of a justicia­
ble nature . . . .” Id., at 243. Accordingly, the Act merely 
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provided a different procedural tool that allowed the insur­
ance company to bring an otherwise justiciable controversy 
before a federal court. 

We have also held that no controversy exists when a de­
claratory judgment plaintiff attempts to obtain a premature 
ruling on potential defenses that would typically be adjudi­
cated in a later actual controversy. In Coffman v. Breeze 
Corps., 323 U. S. 316 (1945), a patent owner brought a declar­
atory judgment action against his licensees seeking to have 
the Royalty Adjustment Act of 1942 declared unconstitu­
tional and to enjoin his licensees from paying accrued royal­
ties to the Government. This Court held that no case or 
controversy existed because the validity of the Royalty Ad­
justment Act would properly arise only as a defense in a suit 
by the patent holder against the licensees to recover royal­
ties. Id., at 323–324. Accordingly, the complaint at issue 
was “but a request for an advisory opinion as to the validity 
of a defense to a suit for recovery of the royalties.” Id., at 
324. And the Court noted that “[t]he declaratory judgment 
procedure . . . may not be made the medium for securing an 
advisory opinion in a controversy which has not arisen.” 
Ibid.; see also Calderon v. Ashmus, 523 U. S. 740, 747 (1998) 
(holding that a prisoner may not use a declaratory judgment 
action to determine the validity of a defense that a State 
might raise in a future habeas proceeding). 

These principles apply with equal force in the patent li­
censing context. In Altvater v. Freeman, 319 U. S. 359, 
365–366 (1943), the Court, quite unremarkably, held that a 
“licensee” had standing to bring a declaratory judgment 
counterclaim asserting the affirmative defense of patent in­
validity in response to a patent infringement suit. But not 
to be mistaken, the Altvater Court expressly stated that 
“[t]o hold a patent valid if it is not infringed is to decide a 
hypothetical case.” Id., at 363. So too, in Cardinal Chemi­
cal Co. v. Morton Int’l, Inc., 508 U. S. 83, 86 (1993), the af­
firmative defense of patent invalidity was raised as a coun­
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terclaim to a patent infringement suit. Although we held 
that a finding of noninfringement on appeal did not moot a 
counterclaim alleging invalidity, id., at 102–103, we stated 
that our holding was limited to the jurisdiction of an appel­
late court and reiterated that “[i]n the trial court, of course, 
a party seeking a declaratory judgment has the burden of 
establishing the existence of an actual case or controversy,” 
id., at 95. 

II 

Against the foregoing background, the case before us is 
not a justiciable case or controversy under Article III. 

A 

As a threshold matter, I disagree with the Court’s charac­
terization of this case as including a “contractual dispute.” 
Ante, at 125. To substantiate this characterization, the 
Court points to a three-paragraph count in MedImmune’s 
complaint entitled “ ‘DECLARATORY JUDGMENT ON 
CONTRACTUAL RIGHTS AND OBLIGATIONS’ ” and to 
MedImmune’s broad allegations that “ ‘its Synagis � product 
does not infringe any valid claim of the [Cabilly II] Patent.’ ” 
Ante, at 123. Nowhere in its complaint did MedImmune 
state why “sale[s] of its Synagis� product d[o] not infringe 
any valid claim of the [Cabilly II] Patent.” App. 136.1 

Given the lack of specificity in the complaint, it is hardly 
surprising that the Court never explains what the supposed 
contract dispute is actually about. A fair reading of the 
amended complaint (and a review of the litigation thus far) 
shows that MedImmune’s “contract count” simply posits that 
because the patent is invalid and unenforceable (as alleged 
in counts II and III), MedImmune is not bound by its con­

1 In addition, the fact that MedImmune did not identify anywhere in the 
record which provision of the contract was at issue suggests that there is 
no contractual provision to “be construed before or after breach.” Advi­
sory Committee’s Notes on Fed. Rule Civ. Proc. 57, 28 U. S. C. App., 
pp. 790–791. 
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tractual obligations. As the Court admits, “the license re­
quires [MedImmune] to pay royalties until a patent claim 
has been held invalid by a competent body . . . .” Ante, at 
124 (emphasis in original). Thus, even assuming the exist­
ence of a cognizable contract claim, the validity of that claim 
hinges entirely upon a determination of the patent’s validity, 
independent of any contractual question. As such, MedIm­
mune’s “contract claim” simply repackages its patent invalid­
ity claim. 

Probably for this reason, MedImmune has not pursued a 
contract claim at any level of the litigation. The District 
Court stated that the product that was the subject of the 
license, Synagis, was “covered by the patents at issue,” App. 
349–350, and MedImmune has never challenged that charac­
terization. The Federal Circuit decided this case on the sole 
ground that a licensee in good standing may not bring a de­
claratory judgment action to challenge the validity of the 
underlying patent without some threat or apprehension of a 
patent infringement suit. See 427 F. 3d 958, 965 (2005). 
The question MedImmune presented in its petition for cer­
tiorari, which we accepted without alteration, says nothing 
about a contract claim. Neither does MedImmune’s opening 
brief allege a contractual dispute. Even at oral argument, 
it was not MedImmune, but an amicus, that alleged there 
was a contract dispute at issue in this case. Tr. of Oral 
Arg. 21–22. 

In short, MedImmune did not “rais[e] and preserv[e] a con­
tract claim.” Ante, at 125. In reaching a contrary conclu­
sion, the Court states that its identification of a contract 
claim “probably makes no difference to the ultimate” out­
come of this case. Ante, at 123. This may very well be 
true, if only because of the broad scope of the Court’s 
holding. 

B 

The facts before us present no case or controversy under 
Article III. When MedImmune filed this declaratory judg­
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ment action challenging the validity of the Cabilly II patent, 
it was under no threat of being sued by Genentech for patent 
infringement. This was so because MedImmune was a li­
censee in good standing that had made all necessary royalty 
payments. Thus, by voluntarily entering into and abiding 
by a license agreement with Genentech, MedImmune re­
moved any threat of suit. See ante, at 128 (stating the 
threat of suit was “remote, if not nonexistent”). MedIm­
mune’s actions in entering into and continuing to comply 
with the license agreement deprived Genentech of any cause 
of action against MedImmune. Additionally, MedImmune 
had no cause of action against Genentech. Patent invalidity 
is an affirmative defense to patent infringement, not a free­
standing cause of action. See 35 U. S. C. §§ 282(2)–(3). 
Therefore, here, the Declaratory Judgment Act must be 
something more than an alternative procedure for bringing 
an otherwise actual case or controversy before a federal 
court. But see Aetna Life Ins., 300 U. S., at 240 (“[T]he 
operation of the Declaratory Judgment Act is procedural 
only”). 

Because neither Genentech nor MedImmune had a cause 
of action, MedImmune’s prayer for declaratory relief can be 
reasonably understood only as seeking an advisory opinion 
about an affirmative defense it might use in some future liti­
gation. MedImmune wants to know whether, if it decides 
to breach its license agreement with Genentech, and if Gen­
entech sues it for patent infringement, it will have a success­
ful affirmative defense. Presumably, upon a favorable de­
termination, MedImmune would then stop making royalty 
payments, knowing in advance that the federal courts stand 
behind its decision. Yet as demonstrated above, the Declar­
atory Judgment Act does not allow federal courts to give 
advisory rulings on the potential success of an affirmative 
defense before a cause of action has even accrued. Calde­
ron, 523 U. S., at 747 (dismissing a suit that “attempt[ed] to 
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gain a litigation advantage by obtaining an advance ruling 
on an affirmative defense”); see also Coffman, 323 U. S., at 
324 (rejecting use of the Declaratory Judgment Act as a “me­
dium for securing an advisory opinion in a controversy which 
has not arisen”). MedImmune has therefore asked the 
courts to render “an opinion advising what the law would be 
upon a hypothetical state of facts.” Aetna Life Ins., supra, 
at 241; see also Public Serv. Comm’n of Utah v. Wycoff Co., 
344 U. S. 237, 244 (1952) (“The disagreement must not be 
nebulous or contingent but must have taken on fixed and 
final shape . . . ”).  A  federal court cannot, consistent with 
Article III, provide MedImmune with such an opinion. 

Finally, as this Court has plainly stated in the context of 
a counterclaim declaratory judgment action challenging the 
validity of a patent, “[t]o hold a patent valid if it is not in­
fringed is to decide a hypothetical case.” Altvater, 319 
U. S., at 363. Of course, MedImmune presents exactly that 
case. Based on a clear reading of our precedent, I would 
hold that this case presents no actual case or controversy. 

III 

To reach today’s result, the Court misreads our precedent 
and expands the concept of coercion from Steffel, 415 U. S. 
452, to reach voluntarily accepted contractual obligations be­
tween private parties. 

A 

The Court inappropriately relies on Altvater, which is in­
applicable to this case for three reasons. First, in Altvater, 
the affirmative defense of patent invalidity arose in a declar­
atory judgment motion filed as a counterclaim to a patent 
infringement suit. See 319 U. S., at 360. Second, the opin­
ion in Altvater proceeds on the understanding that no license 
existed. Both the District Court and the Court of Appeals 
had already held that the underlying license had been termi­
nated prior to the filing of the case. Id., at 365 (“Royalties 
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were being demanded and royalties were being paid. But 
they were being paid . . . under the compulsion of an injunc­
tion decree”). Third, and related, though the one-time li­
censee continued to pay royalties, it did so under the compul­
sion of an injunction that had been entered in a prior case. 
Ibid. Altvater simply held that under the unique facts of 
that case, the Court of Appeals erred in considering the de­
claratory judgment counterclaim moot because the “involun­
tary or coercive nature of the exaction preserve[d] the right 
to recover the sums paid or to challenge the legality of the 
claim.” Ibid. 

Cardinal Chemical Co., 508 U. S. 83, is similarly inapt 
here. In that case, as in Altvater, the defendant raised the 
affirmative defense of patent invalidity in a counterclaim to 
a patent infringement suit. 508 U. S., at 86. We specifically 
held that a finding of noninfringement on appeal did not moot 
a counterclaim alleging invalidity. Id., at 102–103. But 
we stressed: 

“[T]he issue before us, therefore[,] concern[s] the juris­
diction of an intermediate appellate court—not the juris­
diction  of . . . a trial  court . . . .  In  the  trial  court, of 
course, a party seeking a declaratory judgment has the 
burden of establishing the existence of an actual case or 
controversy.” Id., at 95. 

We went on to offer a hypothetical that showed a party 
could seek a declaratory judgment “[i]n patent litigation . . . 
even if the patentee has not filed an infringement action.” 
Ibid. However, that hypothetical involved a patent holder 
that threatened an infringement suit against a competitor 
(not a licensee) that continued to sell the allegedly infringing 
product and faced growing liability. In doing so, we hypoth­
esized a situation that paralleled the facts in Aetna Life Ins.: 
The patentee had a cause of action against an alleged in­
fringer and could have brought suit at any moment, and the 
declaratory judgment procedure simply offered the alleged 
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infringer a different method of bringing an otherwise justi­
ciable case or controversy into court.2 

B 

The Court’s more serious error is its extension of Steffel, 
supra, to apply to voluntarily accepted contractual obliga­
tions between private parties. No court has ever taken 
such a broad view of Steffel. 

In Steffel, the Court held that in certain limited circum­
stances, a party’s anticipatory cause of action qualified as a 
case or controversy under Article III. Based expressly on 
the coercive nature of governmental power, the Court found 
that “it is not necessary that petitioner first expose himself 
to actual arrest or prosecution to be entitled to challenge a 
statute that he claims deters the exercise of his constitu­
tional rights.” Id., at 459 (emphasis added). Limited, as it 
is, to governmental power, particularly the power of arrest 
and prosecution, Steffel says nothing about coercion in the 
context of private contractual obligations. It is therefore 
not surprising that, until today, this Court has never applied 
Steffel and its theory of coercion to private contractual obli­
gations; indeed, no court has ever done so.3 

The majority not only extends Steffel to cases that do not 
involve governmental coercion, but also extends Steffel’s ra­
tionale. If “coercion” were understood as the Court used 

2 Additionally, Lear, Inc. v. Adkins, 395 U. S. 653 (1969), has little to do 
with this case. It addressed the propriety and extent of the common-law 
doctrine of licensee estoppel, and the licensee in Lear had ceased making 
payments under the license agreement—a fact that makes the case singu­
larly inapposite here. Id., at 659–660. Lear did not involve the Declara­
tory Judgment Act because the case was brought as a breach-of-contract 
action for failure to pay royalties. 

3 Admitting that such decisions are “rare,” ante, at 130, the Court cites 
cases predating Steffel that hold that a court may construe contractual 
provisions prior to breach. Those cases do not rely on the coercion inher­
ent in making contractual payments. See, e. g., Keener Oil & Gas Co. v. 
Consolidated Gas Util. Corp., 190 F. 2d 985, 989 (CA10 1951). 
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that term in Steffel, it would apply only if Genentech had 
threatened MedImmune with a patent infringement suit in 
the absence of a license agreement. At that point, MedIm­
mune would have had a choice, as did the declaratory plain­
tiff in Steffel, either to cease the otherwise protected activity 
(here, selling Synagis) or to continue in that activity and face 
the threat of a lawsuit. But MedImmune faced no such 
choice. Here, MedImmune could continue selling its prod­
uct without threat of suit because it had eliminated any risk 
of suit by entering into a license agreement. By holding 
that the voluntary choice to enter an agreement to avoid 
some other coerced choice is itself coerced, the Court goes 
far beyond Steffel. 

The majority explains that the “coercive nature of the ex­
action preserves the right . . . to challenge the legality of 
the claim.” Ante, at 131 (internal quotation marks omitted). 
The coercive nature of what “exaction”? The answer has to 
be the voluntarily made license payments because there was 
no threat of suit here. By holding that contractual obli­
gations are sufficiently coercive to allow a party to bring a 
declaratory judgment action, the majority has given every 
patent licensee a cause of action and a free pass around 
Article III’s requirements for challenging the validity of li­
censed patents. But the reasoning of today’s opinion applies 
not just to patent validity suits. Indeed, today’s opinion 
contains no limiting principle whatsoever, casting aside Jus­
tice Stewart’s understanding that Steffel’s use would “be ex­
ceedingly rare.” 415 U. S., at 476 (concurring opinion). 

For the foregoing reasons, I respectfully dissent. 
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BURTON v. STEWART, SUPERINTENDENT, STAF- 

FORD CREEK CORRECTIONS CENTER 


certiorari to the united states court of appeals for 
the ninth circuit 

No. 05–9222. Argued November 7, 2006—Decided January 9, 2007 

Petitioner Burton was initially convicted of rape, robbery, and burglary 
and sentenced to prison in 1994, but the state trial court entered 
amended judgments and sentences in 1996 and 1998. While state re­
view of his sentence was pending, Burton sought federal habeas disput­
ing his convictions but not his sentence, and listing 1994 as the judgment 
date. The District Court denied relief, and the Ninth Circuit affirmed. 
In 2002, he filed another federal habeas petition, contesting the 1998 
judgment and challenging only his sentence. The District Court and 
the Ninth Circuit denied relief on the merits, rejecting the State’s con­
tention that the District Court lacked jurisdiction to entertain the peti­
tion because Burton had not obtained an order from the Ninth Circuit 
authorizing him to file a “second or successive” habeas petition as re­
quired by the Antiterrorism and Effective Death Penalty Act of 1996 
(AEDPA), 28 U. S. C. § 2244(b)(3). 

Held: Because Burton’s 2002 petition was a “second or successive” peti­
tion, his failure to obtain authorization from the Ninth Circuit deprived 
the District Court of jurisdiction to hear his claims. When Burton filed 
each of his petitions, he was being held in custody pursuant to the same 
1998 judgment. The Ninth Circuit’s reasoning that the 2002 petition 
was not “second or successive” because, under McCleskey v. Zant, 499 
U. S. 467, Burton had a legitimate excuse for not raising his sentencing 
challenges in his first petition as they had not yet been exhausted is 
inconsistent with the plurality opinion in Rose v. Lundy, 455 U. S. 509, 
520–522, which stated that a petitioner with a mixed petition had two 
options: to withdraw the petition, exhaust the remaining claims, and 
return with a fully exhausted petition, or to proceed on the exhausted 
claims while risking subjecting later petitions that raise new claims to 
rigorous procedural obstacles. There is no basis for supposing that a 
petitioner who chooses the second option may later assert that a subse­
quent petition is not “second or successive” precisely because his new 
claims were unexhausted at the time he filed his first petition. Stewart 
v. Martinez-Villareal, 523 U. S. 637, and Slack v. McDaniel, 529 U. S. 
473, distinguished. Finally, in contending that he risked losing the op­
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portunity to challenge his conviction in federal court due to AEDPA’s 
1-year statute of limitations, Burton misreads AEDPA, which states 
that the limitations period applicable to “a person in custody pursuant 
to the judgment of a State court” runs from “the date on which the 
judgment became final by the conclusion of direct review or the expira­
tion of the time for seeking such review,” 28 U. S. C. § 2244(d)(1)(A). 
Burton’s limitations period did not begin until both his conviction and 
sentence “became final by the conclusion of direct review or the expira­
tion of the time for seeking such review”—which occurred well after he 
filed his first petition. See Berman v. United States, 302 U. S. 211, 212. 

142 Fed. Appx. 297, vacated and remanded. 

Jeffrey L. Fisher, by appointment of the Court, post, 
p. 807, argued the cause for petitioner. With him on the 
briefs were Pamela S. Karlan, Amy Howe, Kevin K. Rus­
sell, Brian Tsuchida, Laura E. Mate, and Thomas C. 
Goldstein. 

William Berggren Collins, Deputy Solicitor General of 
Washington, argued the cause for respondent. With him on 
the brief were Rob McKenna, Attorney General, Carol A. 
Murphy, Deputy Solicitor General, and Paul Douglas Weis­
ser and John J. Samson, Assistant Attorneys General. 

Matthew D. Roberts argued the cause for the United 
States as amicus curiae urging affirmance. With him on 
the brief were Solicitor General Clement, Assistant Attor­
ney General Fisher, Deputy Solicitor General Dreeben, and 
Joel M. Gershowitz.* 

*Sheryl Gordon McCloud, Pamela Harris, and Suzanne Elliott filed a 
brief for the National Association of Criminal Defense Lawyers et al. as 
amici curiae urging reversal. 

A brief of amici curiae urging affirmance was filed for the State of 
Indiana et al. by Steve Carter, Attorney General of Indiana, Thomas M. 
Fisher, Solicitor General, and Stephen R. Creason, and by the Attorneys 
General for their respective States as follows: Terry Goddard of Arizona, 
Mike Beebe of Arkansas, John W. Suthers of Colorado, Charles J. Crist, 
Jr., of Florida, Mark J. Bennett of Hawaii, Lisa Madigan of Illinois, Mi­
chael A. Cox of Michigan, Mike McGrath of Montana, George J. Chanos of 
Nevada, Jim Petro of Ohio, Hardy Myers of Oregon, Henry D. McMaster 
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We granted certiorari in this case, 547 U. S. 1178 (2006), to 
determine whether our decision in Blakely v. Washington, 
542 U. S. 296 (2004), announced a new rule and, if so, whether 
it applies retroactively on collateral review. We do not an­
swer these questions, however, because petitioner—a state 
prisoner seeking postconviction relief from the federal 
courts—failed to comply with the gatekeeping requirements 
of 28 U. S. C. § 2244(b). That failure deprived the District 
Court of jurisdiction to hear his claims. Accordingly, we va­
cate the judgment of the Court of Appeals and remand with 
instructions to direct the District Court to dismiss petition­
er’s habeas corpus application for lack of jurisdiction. 

I 

On October 31, 1994, a Washington jury convicted peti­
tioner Lonnie Burton of rape, robbery, and burglary. App. 
3–4. The state trial court initially entered judgment and 
sentence on December 19, 1994 (1994 judgment). In that 
judgment, the court sentenced Burton to a total of 562 
months in prison. State v. Burton, No. 35747–6–I etc., 1997 
WL 306429, *12 (Wash. App., June 9, 1997). The trial court 
rested the 562-month sentence on two alternative grounds 
under Washington’s determinate sentencing scheme. First, 
it sentenced Burton to within-guidelines sentences for each 
offense—153 months for robbery, 105 months for burglary, 
and 304 months for rape—and directed that the sentences be 
served consecutively, for a total term of 562 months. Id., at 
*13. Under Washington’s “multiple offense policy,” imposi­

of South Carolina, Lawrence E. Long of South Dakota, Greg Abbott of 
Texas, Robert F. McDonnell of Virginia, William Sorrell of Vermont, and 
Patrick J. Crank of Wyoming. 

Briefs of amici curiae were filed for the Criminal Justice Legal Founda­
tion by Kent S. Scheidegger; and for the Law Offices of Robert A. Ratliff 
by Mr. Ratliff, pro se. 
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tion of consecutive sentences constitutes an “exceptional” 
sentence, Wash. Rev. Code §§ 9.94A.120(18), 9.94A.400(1)(a) 
(2000),1 but the trial court justified such a sentence on 
the ground that running the three terms concurrently 
would result in a sentence “clearly too lenient” in light of 
the purposes of Washington’s sentencing scheme. See 
§ 9.94A.390(2)(i).2 The second basis on which the court cal­
culated a 562-month term was by running the sentences con­
currently but imposing an exceptional sentence of 562 
months solely for the rape conviction—again on the ground 
that the total sentence would otherwise be “clearly too le­
nient.” State v. Burton, 1997 WL 306429, at *13. 

After an unrelated prior conviction was overturned, Bur­
ton requested resentencing. Accordingly, over a year after 
the 1994 judgment, the trial court entered an amended judg­
ment and sentence (1996 judgment), which, after recalculat­
ing Burton’s offender scores, imposed a new sentence that 
relied solely on an exceptional 562-month sentence for the 
rape conviction, run concurrently with the other two terms. 
Ibid.; App. 45. On direct review, the Washington Court of 
Appeals upheld Burton’s conviction, State v. Burton, supra, 
a decision the Washington Supreme Court declined to re­
view, State v. Burton, 133 Wash. 2d 1025, 950 P. 2d 475 (1997), 
cert. denied, 523 U. S. 1082 (1998). The State Court of Ap­
peals remanded for resentencing, however, because the trial 
court’s exclusive reliance on the exceptional rape sentence 
decreased Burton’s potential early release credits, raising 
vindictiveness concerns. State v. Burton, 1997 WL 306429, 
at *14. 

1 As we noted in Blakely v. Washington, 542 U. S. 296, 298, n. 1 (2004), 
Washington has since amended and recodified its criminal code. Citations 
are to provisions in effect at the time of Burton’s sentencing. 

2 Specifically, the standard range sentences for rape, robbery, and bur­
glary, if run concurrently, would have punished Burton as if he had com­
mitted only the rape. State v. Burton, No. 35747–6–I etc., 1997 WL 
306429, *11–*12 (Wash. App., June 9, 1997). 
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In response, on March 16, 1998, the trial court entered a 
second amended judgment and sentence (1998 judgment). 
App. 3. In this judgment, the trial court recited the jury’s 
1994 guilty verdicts, id., at 3–4, and again imposed a 562­
month sentence, reverting to its original basis for doing so— 
running the three within-guidelines sentences consecutively, 
id., at 7, 29–32. Burton sought review of this sentence, but 
the Washington courts eventually rejected his challenges 
both on direct review and in state postconviction proceed­
ings. Id., at 43–55; App. to Brief for Petitioner 1a–4a. 

On December 28, 1998, while state review of his sentence 
was still pending, Burton filed a petition under 28 U. S. C. 
§ 2254 for a writ of habeas corpus in the United States Dis­
trict Court for the Western District of Washington (1998 pe­
tition). App. 34. The standard form he filled out warned 
applicants that they must “ordinarily first exhaust . . . avail­
able state court remedies as to each ground on which” they 
sought “action by the federal court,” or run the risk of being 
“barred from presenting additional grounds at a later date.” 
Id., at 37–38. Burton nonetheless challenged his custody 
only by disputing the constitutionality of his three convic­
tions, not by pressing any sentencing claims. Where the 
form requested the “[d]ate of judgment of conviction,” Bur­
ton listed “Dec. 16, 1994,” corresponding roughly to the date 
of the 1994 judgment. Id., at 34. The form asked whether 
the applicant had “any petition or appeal now pending in 
any court, either state or federal, as to the judgment under 
attack,” to which Burton answered “Yes,” explaining that 
“[the] sentence I received at resentencing is on direct ap­
peal.” Id., at 40 (emphasis added). The District Court de­
nied relief, id., at 42, and the United States Court of Appeals 
for the Ninth Circuit affirmed, Burton v. Walter, 21 Fed. 
Appx. 632 (2001), cert. denied, 535 U. S. 1060 (2002). 

Over three years subsequent to filing the 1998 petition, 
after the Washington courts had rejected his sentencing 
challenges, Burton filed another federal habeas petition (2002 
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petition), again in the Western District of Washington. This 
time, Burton claimed to be contesting the 1998 judgment, 
and challenged only the constitutionality of his sentence. In 
particular, he alleged that it violated our decision in Ap­
prendi v. New Jersey, 530 U. S. 466 (2000), to the extent the 
sentencing court departed from a standard sentence based 
on its own factual determinations. The District Court again 
denied the petition, App. 77, and the Ninth Circuit again af­
firmed, Burton v. Waddington, 142 Fed. Appx. 297 (2005). 
Both courts rejected the State’s contention that the District 
Court lacked jurisdiction to entertain the petition because 
Burton had not obtained an order from the Court of Appeals 
authorizing him to file a “second or successive” habeas peti­
tion, as required by the habeas gatekeeping provisions, 28 
U. S. C. § 2244(b)(3). On the merits, the Ninth Circuit re­
jected Burton’s Apprendi claim and agreed with the State 
that Burton could not benefit from Blakely v. Washington, 
542 U. S. 296, because that decision announced a new rule 
that did not apply retroactively to Burton’s sentence. 142 
Fed. Appx., at 299. 

It is this petition, the 2002 petition, that is before us today. 
We conclude, though, that because the 2002 petition is a “sec­
ond or successive” petition that Burton did not seek or obtain 
authorization to file in the District Court, the District Court 
never had jurisdiction to consider it in the first place. 

II 

The Antiterrorism and Effective Death Penalty Act of 
1996 (AEDPA) established a stringent set of procedures 
that a prisoner “in custody pursuant to the judgment of a 
State court,” 28 U. S. C. § 2254(a), must follow if he wishes 
to file a “second or successive” habeas corpus application 
challenging that custody, § 2244(b)(1). In pertinent part, be­
fore filing the application in the district court, a prisoner 
“shall move in the appropriate court of appeals for an order 
authorizing the district court to consider the application.” 
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§ 2244(b)(3)(A). A three-judge panel of the court of appeals 
may authorize the filing of the second or successive applica­
tion only if it presents a claim not previously raised that 
satisfies one of the two grounds articulated in § 2244(b)(2). 
§ 2244(b)(3)(C); Gonzalez v. Crosby, 545 U. S. 524, 529–530 
(2005); see also Felker v. Turpin, 518 U. S. 651, 656–657, 
664 (1996). 

Burton’s 2002 petition was a “second or successive” habeas 
application for which he did not seek, much less obtain, au­
thorization to file. When Burton filed his first petition, the 
1998 petition, he was being held in custody pursuant to the 
1998 judgment, which had been entered some nine months 
earlier. When he filed his second petition, the 2002 petition, 
he was still being held in custody pursuant to the same 1998 
judgment. In short, Burton twice brought claims contest­
ing the same custody imposed by the same judgment of a 
state court. As a result, under AEDPA, he was required to 
receive authorization from the Court of Appeals before filing 
his second challenge. Because he did not do so, the District 
Court was without jurisdiction to entertain it. 

The Ninth Circuit determined that the 2002 petition was 
not “second or successive” because, under McCleskey v. 
Zant, 499 U. S. 467 (1991), Burton had a “legitimate excuse 
for failing to raise” his sentencing challenges in the 1998 peti­
tion. 142 Fed. Appx., at 299 (quoting McCleskey, supra, at 
490; internal quotation marks omitted). Specifically, the 
Ninth Circuit reasoned that because Burton had not ex­
hausted his sentencing claims in state court when he filed 
the 1998 petition, “they were not ripe for federal habeas re­
view” at that time. 142 Fed. Appx., at 298. 

We assume for purposes of this case, without deciding, that 
the Ninth Circuit’s “legitimate excuse” approach to deter­
mining whether a petition is “second or successive” is cor­
rect. That court’s ruling that Burton had a “legitimate ex­
cuse,” however, is inconsistent with the precise practice we 
have explained governs in circumstances such as Burton’s. 
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The plurality opinion in Rose v. Lundy, 455 U. S. 509, 520– 
522 (1982), stated that district courts should dismiss “mixed 
petitions”—those with exhausted and unexhausted claims— 
and that petitioners with such petitions have two options. 
They may withdraw a mixed petition, exhaust the remaining 
claims, and return to district court with a fully exhausted 
petition. We have held that in such circumstances the later 
filed petition would not be “second or successive.” Slack v. 
McDaniel, 529 U. S. 473, 485–486 (2000). 

Alternatively, prisoners filing mixed petitions may proceed 
with only the exhausted claims, but doing so risks subjecting 
later petitions that raise new claims to rigorous procedural 
obstacles. Lundy, supra, at 520–521 (plurality opinion); see 
also Slack, supra, at 486–487. As noted, the form Burton 
used in filing his first petition warned of just that conse­
quence. App. 37–38; supra, at 151. There is no basis in our 
cases for supposing, as the Ninth Circuit did, that a peti­
tioner with unexhausted claims who chooses the second of 
these options—who elects to proceed to adjudication of his 
exhausted claims—may later assert that a subsequent peti­
tion is not “second or successive” precisely because his new 
claims were unexhausted at the time he filed his first peti­
tion. This reasoning conflicts with both Lundy and § 2244(b) 
and would allow prisoners to file separate habeas petitions 
in the not uncommon situation where a conviction is upheld 
but a sentence is reversed. Such a result would be incon­
sistent with both the exhaustion requirement, with its pur­
pose of reducing “piecemeal litigation,” Duncan v. Walker, 
533 U. S. 167, 180 (2001), and AEDPA, with its goal of 
“streamlining federal habeas proceedings,” Rhines v. Weber, 
544 U. S. 269, 277 (2005). 

Burton directs us to two decisions, Stewart v. Martinez-
Villareal, 523 U. S. 637 (1998), and Slack, supra, in which 
we have not regarded subsequent petitions to be “second or 
successive.” But these cases are readily distinguishable. 
In Martinez-Villareal, we held that the claim of a capital 
prisoner that he was insane and therefore could not be put 
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to death was necessarily unripe until the State issued a war­
rant for his execution, and so the prisoner’s subsequent re­
quest for consideration of that previously unripe claim was 
not “second or successive” for purposes of § 2244(b). 523 
U. S., at 644–645. But unlike Burton, the prisoner there had 
attempted to bring this claim in his initial habeas petition, 
prompting us to look to Lundy in concluding that the claim 
“should be treated in the same manner as the claim of a peti­
tioner who returns to a federal habeas court after exhausting 
state remedies,” that is, characterizing it as not “second or 
successive.” Martinez-Villareal, 523 U. S., at 644. Indeed, 
we expressly declined to address the situation where a pe­
titioner fails to raise the claim in the initial petition. See 
id., at 645, n. In this case, Burton did not raise the rele­
vant claims in his 1998 petition. Without more, therefore, 
our holding in Martinez-Villareal does not support the con­
clusion that Burton’s 2002 petition was not “second or 
successive.” 

Slack is equally unhelpful to Burton; that decision merely 
confirmed that when a “first” petition is dismissed because it 
contains unexhausted claims, a prisoner returning later with 
a fully exhausted petition would not confront the “second 
or successive” bar. 529 U. S., at 485–486. We held that a 
“petition filed after a mixed petition has been dismissed 
under Rose v. Lundy before the district court adjudicated 
any claims is to be treated as ‘any other first petition’ and 
is not a second or successive petition.” Id., at 487 (emphasis 
added). See also id., at 478 (“[A] habeas petition which is 
filed after an initial petition was dismissed without adjudi­
cation on the merits for failure to exhaust state remedies 
is not a ‘second or successive’ petition” (emphasis added)). 
Burton’s case is quite different—his first petition was not 
subject to dismissal as containing unexhausted claims, and in 
fact was adjudicated on the merits. 

Moving beyond the ground relied upon by the Ninth Cir­
cuit, Burton argues that his 1998 and 2002 petitions chal­
lenged different judgments. He notes that his 1998 petition 
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identified the pertinent judgment as the 1994 judgment, App. 
34, while the 2002 petition challenged the sentence imposed 
in the 1998 judgment. The 1998 judgment, however, had 
been entered nine months before Burton filed his first peti­
tion. That judgment, the same one challenged in the subse­
quent 2002 petition, was the judgment pursuant to which 
Burton was being detained. Unlike In re Taylor, 171 F. 3d 
185 (CA4 1999), cited by Burton, there was no new judgment 
intervening between the two habeas petitions. In his 1998 
petition, Burton specifically described his unexhausted sen­
tencing claims as claims “as to the judgment under attack,” 
App. 40, belying any notion that those claims arose from a 
judgment distinct from the one challenged in 1998.3 

Burton finally contends that had he not filed the 1998 peti­
tion when he did, and instead waited until state review of 
his sentencing claims was complete, he risked losing the op­
portunity to challenge his conviction in federal court due to 
AEDPA’s 1-year statute of limitations. See § 2244(d)(1). 
But this argument misreads AEDPA, which states that the 
limitations period applicable to “a person in custody pursu­
ant to the judgment of a State court” shall run from, as rele­
vant here, “the date on which the judgment became final by 
the conclusion of direct review or the expiration of the time 
for seeking such review.” § 2244(d)(1)(A). “Final judgment 
in a criminal case means sentence. The sentence is the 
judgment.” Berman v. United States, 302 U. S. 211, 212 
(1937). Accordingly, Burton’s limitations period did not 
begin until both his conviction and sentence “became final 

3 For the same reasons, Burton’s reliance on Castro v. United States, 540 
U. S. 375 (2003), is misplaced. That case reversed a lower court’s rechar­
acterization of a motion requesting a new trial pursuant to Federal Rule 
of Criminal Procedure 33 as a first habeas petition. Here Burton filed his 
first habeas petition as such in 1998; it involves no similar “recharacteriza­
tion” to recognize that the judgment pursuant to which Burton was con­
fined at the time was the same judgment that gave rise to the sentence 
later challenged in his second habeas petition. 



549US1 Unit: $$U9 [03-28-10 13:38:05] PAGES PGT: OPIN

157 Cite as: 549 U. S. 147 (2007) 

Per Curiam 

by the conclusion of direct review or the expiration of the 
time for seeking such review”—which occurred well after 
Burton filed his 1998 petition. 

Burton argues in rebuttal that this reasoning would neces­
sarily mean the District Court lacked jurisdiction to consider 
the 1998 petition, but he is mistaken. Section 2254(a) states 
that a district court “shall entertain” a habeas petition “in 
behalf of a person in custody pursuant to the judgment of 
a State court.” When he filed the 1998 petition, Burton 
assuredly was “in custody pursuant to the judgment of a 
State court”—even if, at that point, the 1998 judgment was 
not final for purposes of triggering AEDPA’s statute of 
limitations. 

The long and short of it is that Burton neither sought nor 
received authorization from the Court of Appeals before fil­
ing his 2002 petition, a “second or successive” petition chal­
lenging his custody, and so the District Court was without 
jurisdiction to entertain it. The judgment of the Court of 
Appeals for the Ninth Circuit is therefore vacated, and the 
case is remanded with instructions to direct the District 
Court to dismiss the habeas petition for lack of jurisdiction. 

It is so ordered. 
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NORFOLK SOUTHERN RAILWAY CO. v. SORRELL 

certiorari to the court of appeals of missouri 

No. 05–746. Argued October 10, 2006—Decided January 10, 2007 

Respondent Sorrell was injured while working for the petitioner railroad 
(Norfolk), and sought damages for his injuries in Missouri state court 
under the Federal Employers’ Liability Act (FELA), which makes a 
railroad liable for an employee’s injuries “resulting in whole or in part 
from [the railroad’s] negligence,” Section 1. FELA reduces any dam­
ages awarded to an employee “in proportion to the amount [of negli­
gence] attributable to” the employee, Section 3. Missouri’s jury in­
structions apply different causation standards to railroad negligence and 
employee contributory negligence in FELA actions. An employee will 
be found contributorily negligent if his negligence “directly contributed 
to cause” the injury, while railroad negligence is measured by whether 
the railroad’s negligence “contributed in whole or in part” to the injury. 
After the trial court overruled Norfolk’s objection that the instruction 
on contributory negligence contained a different standard than the rail­
road negligence instruction, the jury awarded Sorrell $1.5 million. The 
Missouri Court of Appeals affirmed, rejecting Norfolk’s contention that 
the same causation standard should apply to both parties’ negligence. 

Held: 
1. Norfolk’s attempt to expand the question presented to encompass 

what the FELA causation standard should be, not simply whether the 
standard should be the same for railroad negligence and employee con­
tributory negligence, is rejected. This Court is typically reluctant to 
permit parties to smuggle additional questions into a case after the 
grant of certiorari. Although the Court could consider the question of 
what standard applies as anterior to the question whether the standards 
may differ, the substantive content of the causation standard is a sig­
nificant enough issue that the Court prefers not to address it when it 
has not been fully presented. Pp. 163–165. 

2. The same causation standard applies to railroad negligence under 
FELA Section 1 as to employee contributory negligence under Sec­
tion 3. Absent express language to the contrary, the elements of a 
FELA claim are determined by reference to the common law, Urie v. 
Thompson, 337 U. S. 163, 182, and unless common-law principles are 
expressly rejected in FELA’s text, they are entitled to great weight, 
Consolidated Rail Corporation v. Gottshall, 512 U. S. 532, 544. The 
prevailing common-law view at the time FELA was enacted was that 
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the causation standards for negligence and contributory negligence 
were the same, and FELA did not expressly depart from this approach. 
This is strong evidence against Missouri’s practice of applying different 
standards, which is apparently unique among the States. Departing 
from the common-law practice would in any event have been a peculiar 
approach for Congress to take in FELA: As a practical matter, it is 
difficult to reduce damages “in proportion” to the employee’s negligence 
if the relevance of each party’s negligence is measured by a different 
causation standard. The Court thinks it far simpler for a jury to con­
duct the apportionment FELA mandates if the jury compares like with 
like. Contrary to Sorrell’s argument, the use of the language “in whole 
or in part” with respect to railroad negligence in FELA Section 1, but 
not with respect to employee contributory negligence in Section 3, does 
not justify a departure from the common-law practice of applying a sin­
gle causation standard. It would have made little sense to include the 
“in whole or in part” language in Section 3; if the employee’s contribu­
tory negligence contributed “in whole” to his injury, there would be no 
recovery against the railroad in the first place. The language made 
sense in Section 1, however, to clarify that there could be recovery 
against the railroad even if it were only partially responsible for the 
injury. In any event, there is no reason to read the statute as a whole 
to encompass different causation standards, since Section 3 simply does 
not address causation. Finally, FELA’s remedial purpose cannot com­
pensate for the lack of statutory text: FELA does not abrogate the 
common-law approach. A review of FELA model instructions indicates 
that there are a variety of ways to instruct a jury to apply the same 
causation standard to railroad negligence and employee contributory 
negligence. Missouri has the same flexibility as other jurisdictions in 
deciding how to do so, so long as it now joins them in applying a single 
standard. On remand, the Missouri Court of Appeals should address 
Sorrell’s argument that any error in the jury instructions was harmless, 
and should determine whether a new trial is required. Pp. 165–172. 

170 S. W. 3d 35, vacated and remanded. 

Roberts, C. J., delivered the opinion of the Court, in which Stevens, 
Scalia, Kennedy, Souter, Thomas, Breyer, and Alito, JJ., joined. 
Souter, J., filed a concurring opinion, in which Scalia and Alito, JJ., 
joined, post, p. 172. Ginsburg, J., filed an opinion concurring in the judg­
ment, post, p. 177. 

Carter G. Phillips argued the cause for petitioner. With 
him on the briefs were Stephen B. Kinnaird, Eric A. Shum­
sky, Laura D. Hunt, James W. Erwin, and David Dick. 
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Mary L. Perry  argued the cause for respondent. With 
her on the brief were Jerome J. Schlichter, Roger C. Denton, 
and Kathleen M. Sullivan.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

Timothy Sorrell, respondent in this Court, sustained neck 
and back injuries while working as a trackman for petitioner 
Norfolk Southern Railway Company. He filed suit in Mis­
souri state court under the Federal Employers’ Liability Act 
(FELA), 35 Stat. 65, as amended, 45 U. S. C. §§ 51–60, which 
makes railroads liable to their employees for injuries “result­
ing in whole or in part from the negligence” of the railroad, 
§ 51. Contributory negligence is not a bar to recovery under 
FELA, but damages are reduced “in proportion to the 
amount of negligence attributable to” the employee, § 53. 
Sorrell was awarded $1.5 million in damages by a jury; Nor­
folk objects that the jury instructions reflected a more 
lenient causation standard for railroad negligence than for 
employee contributory negligence. We conclude that the 
causation standard under FELA should be the same for both 
categories of negligence, and accordingly vacate the decision 
below and remand for further proceedings. 

I 

On November 1, 1999, while working for Norfolk in Indi­
ana, Sorrell was driving a dump truck loaded with asphalt to 
be used to repair railroad crossings. While he was driving 
between crossings on a gravel road alongside the tracks, an­
other Norfolk truck approached, driven by fellow employee 
Keith Woodin. The two men provided very different ac­
counts of what happened next, but somehow Sorrell’s truck 

*Daniel Saphire filed a brief for the Association of American Railroads 
as amicus curiae urging reversal; Frank S. Ravitch and Brent O. Hatch 
filed a brief for the American Train Dispatchers Association et al. as 
amici curiae. 
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veered off the road and tipped on its side, injuring him. Ac­
cording to Sorrell’s testimony, Woodin forced Sorrell’s truck 
off the road; according to Woodin, Sorrell drove his truck 
into a ditch. 

On June 18, 2002, Sorrell filed suit against Norfolk in Mis­
souri state court under FELA, alleging that Norfolk failed 
to provide him with a reasonably safe place to work and that 
its negligence caused his injuries. Norfolk responded that 
Sorrell’s own negligence caused the accident. 

Missouri purports to apply different standards of causa­
tion to railroad and employee contributory negligence in its 
approved jury instructions for FELA liability. The in­
structions direct a jury to find an employee contributorily 
negligent if the employee was negligent and his negligence 
“directly contributed to cause” the injury, Mo. Approved 
Jury Instr., Civ., No. 32.07(B), p. 519 (6th ed. 2002), while 
allowing a finding of railroad negligence if the railroad was 
negligent and its negligence contributed “in whole or in 
part” to the injury, id., No. 24.01.1 

When Sorrell proposed the Missouri approved instruction 
for employee contributory negligence, Norfolk objected on 
the ground that it provided a “different” and “much more 
exacting” standard for causation than that applicable with 
respect to the railroad’s negligence under the Missouri in­
structions. App. to Pet. for Cert. 28a–29a. The trial court 
overruled the objection. App. 9–10. After the jury re­

1 Missouri in the past directed a jury to find a railroad liable if the rail­
road’s negligence “directly resulted in whole or in part in injury to plain­
tiff.” Mo. Approved Jury Instr., Civ., No. 24.01 (1964). This language 
persisted until 1978, when the instruction was modified to its present ver­
sion. Ibid. (2d ed. 1969, Supp. 1980). The commentary explains that the 
word “direct” was excised because, under FELA, “the traditional doctrine 
of proximate (direct) cause is not applicable.” Id., No. 24.01, p. 187 (Com­
mittee’s Comment (1978 new)). Cf. Leake v. Burlington Northern R. Co., 
892 S. W. 2d 359, 364–365 (Mo. App. 1995). The contributory negligence 
instruction, on the other hand, has remained unchanged. Mo. Approved 
Jury Instr., Civ., No. 32.07(B) (6th ed. 2002). 
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turned a verdict in favor of Sorrell, Norfolk moved for a new 
trial, repeating its contention that the different standards 
were improper because FELA’s comparative fault system re­
quires that the same causation standard apply to both cate­
gories of negligence. Id., at 20. The trial court denied the 
motion. The Missouri Court of Appeals affirmed, rejecting 
Norfolk’s contention that “the causation standard should be 
the same as to the plaintiff and the defendant.” App. to Pet. 
for Cert. 7a, judgt. order reported at 170 S. W. 3d 35 (2005) 
(per curiam). The court explained that Missouri procedural 
rules require that where an approved instruction exists, it 
must be given to the exclusion of other instructions. Ibid.; 
see Mo. Rule Civ. Proc. 70.02(b) (2006). 

After the Missouri Supreme Court denied discretionary 
review, App. to Pet. for Cert. 31a, Norfolk sought certiorari 
in this Court, asking whether the Missouri courts erred in 
determining that “the causation standard for employee con­
tributory negligence under [FELA] differs from the causa­
tion standard for railroad negligence.” Pet. for Cert. i. 
Norfolk stated that Missouri was the only jurisdiction to 
apply different standards, and that this conflicted with sev­
eral Federal Court of Appeals decisions insisting on a single 
standard of causation for both railroad and employee negli­
gence. See, e. g., Page v. St. Louis Southwestern R. Co., 349 
F. 2d 820, 823 (CA5 1965) (“[T]he better rule is one of a single 
standard”); Ganotis v. New York Central R. Co., 342 F. 2d 
767, 768–769 (CA6 1965) (per curiam) (“We do not believe 
that [FELA] intended to make a distinction between proxi­
mate cause when considered in connection with the carrier’s 
negligence and proximate cause when considered in connec­
tion with the employee’s contributory negligence”). In re­
sponse, Sorrell did not dispute that Missouri courts apply 
“different causation standards . . . to plaintiff ’s and defend­
ant’s negligence in FELA actions: The defendant is subject 
to a more relaxed causation standard, but the plaintiff is sub­
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ject only to the traditional common-law standard.” Brief in 
Opposition 2. We granted certiorari. 547 U. S. 1127 (2006). 

In briefing and argument before this Court, Norfolk has 
attempted to expand the question presented to encompass 
what the standard of causation under FELA should be, not 
simply whether the standard should be the same for railroad 
negligence and employee contributory negligence. In par­
ticular, Norfolk contends that the proximate cause standard 
reflected in the Missouri instruction for employee contribu­
tory negligence should apply to the railroad’s negligence as 
well. 

Sorrell raises both a substantive and procedural objection 
in response. Substantively, he argues that this Court de­
parted from a proximate cause standard for railroad negli­
gence under FELA in Rogers v. Missouri Pacific R. Co., 352 
U. S. 500 (1957). There we stated: 

“Under [FELA] the test of a jury case is simply 
whether the proofs justify with reason the conclusion 
that employer negligence played any part, even the 
slightest, in producing the injury or death for which 
damages are sought. 

. . . . . 
“[F]or practical purposes the inquiry in these cases 
today rarely presents more than the single question 
whether negligence of the employer played any part, 
however small, in the injury or death which is the sub­
ject of the suit.” Id., at 506, 508. 

Sorrell argues that these passages from Rogers have been 
interpreted to mean that a plaintiff ’s burden of proof on the 
question whether the railroad’s negligence caused his injury 
is less onerous than the proximate cause standard prevailing 
at common law, citing cases such as Consolidated Rail Cor­
poration v. Gottshall, 512 U. S. 532, 542–543 (1994); Holbrook 
v. Norfolk Southern R. Co., 414 F. 3d 739, 741–742 (CA7 
2005); Hernandez v. Trawler Miss Vertie Mae, Inc., 187 F. 3d 
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432, 436 (CA4 1999); and Summers v. Missouri Pacific R. 
Co., 132 F. 3d 599, 606–607 (CA10 1997). 

Norfolk counters that Rogers did not alter the established 
common-law rule of proximate cause, but rather simply re­
jected a flawed and unduly stringent version of the rule, the 
so-called “sole proximate cause” test. According to Norfolk, 
while most courts of appeals may have read Rogers as Sor­
rell does, several State Supreme Courts disagree, see, e. g., 
Chapman v. Union Pacific R. Co., 237 Neb. 617, 626–629, 
467 N. W. 2d 388, 395–396 (1991); Marazzato v. Burlington 
Northern R. Co., 249 Mont. 487, 490–491, 817 P. 2d 672, 674 
(1991), and “there is a deep conflict of authority on precisely 
that issue.” Reply Brief for Petitioner 20, n. 10. 

Sorrell’s procedural objection is that we did not grant cer­
tiorari to determine the proper standard of causation for rail­
road negligence under FELA, but rather to decide whether 
different standards for railroad and employee negligence 
were permissible under the Act. What is more, Norfolk is 
not only enlarging the question presented, but taking a posi­
tion on that enlarged question that is contrary to the position 
it litigated below. In the Missouri courts, Norfolk argued 
that Missouri applies different standards, and that the less 
rigorous standard applied to railroad negligence should also 
apply to employee contributory negligence. Thus, Norfolk 
did not object below on causation grounds to the railroad 
liability instruction, but only to the employee contributory 
negligence instruction. App. 9–10. Now Norfolk wants to 
argue the opposite—that the disparity in the standards 
should be resolved by applying the more rigorous contribu­
tory negligence standard to the railroad’s negligence as well. 

We agree with Sorrell that we should stick to the question 
on which certiorari was sought and granted. We are typi­
cally reluctant to permit parties to smuggle additional ques­
tions into a case before us after the grant of certiorari. See 
Izumi Seimitsu Kogyo Kabushiki Kaisha v. U. S. Philips 
Corp., 510 U. S. 27, 31–34 (1993) (per curiam). Although 
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Norfolk is doubtless correct that we could consider the ques­
tion of what standard applies as anterior to the question 
whether the standards may differ, the issue of the substan­
tive content of the causation standard is significant enough 
that we prefer not to address it when it has not been fully 
presented. We also agree with Sorrell that it would be un­
fair at this point to allow Norfolk to switch gears and seek a 
ruling from us that the standard should be proximate cause 
across the board. 

What Norfolk did argue throughout is that the instruc­
tions, when given together, impermissibly created different 
standards of causation. It chose to present in its petition 
for certiorari the more limited question whether the courts 
below erred in applying standards that differ. That is the 
question on which we granted certiorari and the one we de­
cide today. 

II 

In response to mounting concern about the number and 
severity of railroad employees’ injuries, Congress in 1908 
enacted FELA to provide a compensation scheme for rail­
road workplace injuries, pre-empting state tort remedies. 
Second Employers’ Liability Cases, 223 U. S. 1, 53–55 (1912). 
Unlike a typical workers’ compensation scheme, which pro­
vides relief without regard to fault, Section 1 of FELA pro­
vides a statutory cause of action sounding in negligence: 

“[E]very common carrier by railroad . . . shall be liable 
in damages to any person suffering injury while he is 
employed by such carrier . . . for such injury or death 
resulting in whole or in part from the negligence of any 
of the officers, agents, or employees of such carrier . . .  .”  
45 U. S. C. § 51. 

FELA provides for concurrent jurisdiction of the state and 
federal courts, § 56, although substantively FELA actions 
are governed by federal law. Chesapeake & Ohio R. Co. v. 
Stapleton, 279 U. S. 587, 590 (1929). Absent express lan­
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guage to the contrary, the elements of a FELA claim are 
determined by reference to the common law. Urie v. 
Thompson, 337 U. S. 163, 182 (1949). One notable deviation 
from the common law is the abolition of the railroad’s 
common-law defenses of assumption of the risk, § 54; Tiller 
v. Atlantic Coast Line R. Co., 318 U. S. 54, 58 (1943), and, at 
issue in this case, contributory negligence, § 53. 

At common law, of course, a plaintiff ’s contributory negli­
gence operated as an absolute bar to relief. W. Keeton, 
D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on 
Law of Torts § 65, pp. 461–462 (5th ed. 1984) (hereinafter 
Prosser & Keeton); 1 D. Dobbs, Law of Torts § 199, p. 494 
(2001) (hereinafter Dobbs). Under Section 3 of FELA, how­
ever, an employee’s negligence does not bar relief but instead 
diminishes recovery in proportion to his fault: 

“In all actions [under FELA], the fact that the em­
ployee may have been guilty of contributory negligence 
shall not bar a recovery, but the damages shall be dimin­
ished by the jury in proportion to the amount of negli­
gence attributable to such employee . . . .”  45 U.  S.  C.  
§ 53. 

Both parties agree that at common law the causation 
standards for negligence and contributory negligence were 
the same. Brief for Respondent 40–41; Tr. of Oral Arg. 46– 
48. 	 As explained in the Second Restatement of Torts: 

“The rules which determine the causal relation between 
the plaintiff ’s negligent conduct and the harm resulting 
to him are the same as those determining the causal 
relation between the defendant’s negligent conduct and 
resulting harm to others.” § 465(2), p. 510 (1964). 

See also Prosser & Keeton § 65, at 456; Dobbs § 199, at 497 
(“The same rules of proximate cause that apply on the issue 
of negligence also apply on the issue of contributory negli­
gence” (footnote omitted)). This was the prevailing view 
when FELA was enacted in 1908. See 1 T. Shearman & A. 
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Redfield, Law of Negligence § 94, pp. 143–144 (5th ed. 1898) 
(“The plaintiff ’s fault . . . must be a proximate cause, in the 
same sense in which the defendant’s negligence must have 
been a proximate cause in order to give any right of action”). 

Missouri’s practice of applying different causation stand­
ards in FELA actions is apparently unique. Norfolk claims 
that Missouri is the only jurisdiction to allow such a dispar­
ity, and Sorrell has not identified another.2 It is of course 

2 A review of model and pattern jury instructions in FELA actions re­
veals a variety of approaches. Some jurisdictions recommend using the 
“in whole or in part” or “in any part” formulation for both railroad negli­
gence and plaintiff contributory negligence, by using the same language 
in the respective pattern instructions, including a third instruction that 
the same causation standard is applied to both parties, or including in 
commentary an admonition to that effect. See, e. g., 5 L. Sand, J. Siffert, 
W. Loughlin, S. Reiss, & N. Batterman, Modern Federal Jury Instr.—Civil 
¶¶ 89.02–89.03, pp. 89–7, 89–44, 89–53 (3d ed. 2006); 4 Fla. Forms of Jury 
Instr. §§ 161.02, 161.47, 161.60 (2006); Cal. Jury Instr., Civ., Nos. 11.07, 
11.14, and Comment (2005); 3 Ill. Forms of Jury Instr. §§ 91.02[1], 91.50[1] 
(2005); 3 N. M. Rules Ann., Uniform Jury Instr., Civ., Nos. 13–905, 13–909, 
13–915 (2004); Model Utah Jury Instr., Civ., Nos. 14.4, 14.7, 14.8 (1993); 
Manual of Model Civil Jury Instr. for the District Courts of the Eighth 
Circuit § 7.03, and n. 7 (2005); Eleventh Circuit Pattern Jury Instr. (Civil 
Cases) § 7.1 (2005). Other jurisdictions use the statutory formulation (“in 
whole or in part”) for railroad negligence, and do not contain a pattern 
instruction for contributory negligence. See, e. g., Mich. Non-Standard 
Jury Instr., Civ., § 12:53 (Supp. 2006 ). Both Alabama and Virginia use 
formulations containing language of both proximate cause and in whole or 
in part. 1 Ala. Pattern Jury Instr., Civ., Nos. 17.01, 17.05 (2d ed. 1993) 
(railroad negligence “proximately caused, in whole or in part”; plaintiff 
contributory negligence “proximately contributed to cause”); 1 Va. Jury 
Instr. §§ 40.01, 40.02 (3d ed. 1998) (railroad negligence “in whole or in part 
was the proximate cause of or proximately contributed to cause”; plaintiff 
negligence “contributed to cause”). In New York, the pattern instruc­
tions provide that railroad causation is measured by whether the injury 
results “in whole or in part” from the railroad’s negligence, and a plaintiff ’s 
contributory negligence diminishes recovery if it “contributed to caus[e]” 
the injury. 1B N. Y. Pattern Jury Instr., Civ., No. 2:180 (3d ed. 2006). 
Montana provides only a general FELA causation instruction. Mont. 
Pattern Instr., Civ., No. 6.05 (1997) (“[A]n act or a failure to act is the 

http:89.02�89.03


549US1 Unit: $U10 [03-28-10 16:05:34] PAGES PGT: OPIN

168 NORFOLK SOUTHERN R. CO. v. SORRELL 

Opinion of the Court 

possible that everyone is out of step except Missouri, but we 
find no basis for concluding that Congress in FELA meant 
to allow disparate causation standards. 

We have explained that “although common-law principles 
are not necessarily dispositive of questions arising under 
FELA, unless they are expressly rejected in the text of the 
statute, they are entitled to great weight in our analysis.” 
Gottshall, 512 U. S., at 544. In Gottshall we “cataloged” the 
ways in which FELA expressly departed from the common 
law: It abolished the fellow servant rule, rejected contribu­
tory negligence in favor of comparative negligence, prohib­
ited employers from contracting around the Act, and abol­
ished the assumption of risk defense. Norfolk & Western 
R. Co. v. Ayers, 538 U. S. 135, 145 (2003); Gottshall, supra, at 
542–543. The fact that the common law applied the same 
causation standard to defendant and plaintiff negligence, and 
FELA did not expressly depart from that approach, is strong 
evidence against Missouri’s disparate standards. See also 
Monessen Southwestern R. Co. v. Morgan, 486 U. S. 330, 337– 
338 (1988) (holding that, because FELA abrogated some 
common-law rules explicitly but did not address “the equally 
well-established doctrine barring the recovery of prejudg­
ment interest, . . . we are unpersuaded that Congress in­
tended to abrogate that doctrine sub silentio”). 

Departing from the common-law practice of applying a sin­
gle standard of causation for negligence and contributory 

cause of an injury if it plays a part, no matter how small, in bringing about 
the injury”). Kansas has codified instructions similar to Missouri’s, Kan. 
Pattern Instr. 3d, Civ., No. 132.01 (2005) (railroad liable when injury “re­
sults in whole or in part” from railroad’s negligence); id., No. 132.20 (con­
tributory negligence is negligence on the part of the plaintiff that “contrib­
utes as a direct cause” of the injury), but the commentary to these 
instructions cites cases and instructions applying a single standard, id., 
No. 132.01, and Comment, and in practice the Kansas courts have used the 
language of in whole or in part for both parties’ negligence, see Merando 
v. Atchison, T. & S. F. R. Co., 232 Kan. 404, 406–409, 656 P. 2d 154, 157– 
158 (1982). 
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negligence would have been a peculiar approach for Con­
gress to take in FELA. As one court explained, under 
FELA, 

“[a]s to both attack or defense, there are two common 
elements, (1) negligence, i. e., the standard of care, and 
(2) causation, i. e., the relation of the negligence to the 
injury. So far as negligence is concerned, that standard 
is the same—ordinary prudence—for both Employee 
and Railroad alike. Unless a contrary result is impera­
tive, it is, at best, unfortunate if two standards of causa­
tion are used.” Page, 349 F. 2d, at 823. 

As a practical matter, it is difficult to reduce damages “in 
proportion” to the employee’s negligence if the relevance of 
each party’s negligence to the injury is measured by a differ­
ent standard of causation. Norfolk argues, persuasively we 
think, that it is far simpler for a jury to conduct the appor­
tionment FELA mandates if the jury compares like with 
like—apples to apples. 

Other courts to address this question concur. See Fash­
auer v. New Jersey Transit Rail Operations, Inc., 57 
F. 3d 1269, 1282–1283 (CA3 1995); Caplinger v. Northern Pa­
cific Terminal, 244 Ore. 289, 290–292, 418 P. 2d 34, 35–36 
(1966); Page, supra, at 822–823; Ganotis, 342 F. 2d, at 
768–769.3 The most thoughtful treatment comes in Page, in 
which the Fifth Circuit stated: “[W]e think that from the 

3 See also Bunting v. Sun Co., Inc., 434 Pa. Super. 404, 409–411, 643 
A. 2d 1085, 1088 (1994); Hickox v. Seaboard System R. Co., 183 Ga. App. 
330, 331–332, 358 S. E. 2d 889, 891–892 (1987). An exception is a Texas 
case that no court has since cited for the proposition, Missouri-Kansas-
Texas R. Co. v. Shelton, 383 S. W. 2d 842, 844–846 (Civ. App. 1964), and 
that the Texas model jury instructions, which instruct the jury to deter­
mine plaintiff or railroad negligence using a single “in whole or in part” 
causation standard, at least implicitly disavow. See 10 West’s Texas 
Forms: Civil Trial and Appellate Practice § 23.34, p. 27 (3d ed. 2000) (“Did 
the negligence, if any, of the [plaintiff or railroad] cause, in whole or in 
part, the occurrence in question?”). 
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very nature of comparative negligence, the standard of cau­
sation should be single. . . . Use of the terms ‘in proportion 
to’ and ‘negligence attributable to’ the injured worker ines­
capably calls for a comparison. . . . [I]t is obvious that for a 
system of comparative fault to work, the basis of comparison 
has to be the same.” 349 F. 2d, at 824. See also Restate­
ment (Third) of Torts: Apportionment of Liability § 3, Re­
porters’ Note, p. 37, Comment a (1999) (“[C]omparative re­
sponsibility is difficult to administer when different rules 
govern different parts of the same lawsuit”). We appreciate 
that there may well be reason to “doubt that such casuistries 
have any practical significance [for] the jury,” Page, supra, 
at 823, but it seems to us that Missouri’s idiosyncratic ap­
proach of applying different standards of causation unduly 
muddies what may, to a jury, be already murky waters. 

Sorrell argues that FELA does contain an explicit statu­
tory alteration from the common-law rule: Section 1 of 
FELA—addressing railroad negligence—uses the language 
“in whole or in part,” 45 U. S. C. § 51, while Section 3—cover­
ing employee contributory negligence—does not, § 53. This, 
Sorrell contends, evinces an intent to depart from the 
common-law causation standard with respect to railroad neg­
ligence under Section 1, but not with respect to any em­
ployee contributory negligence under Section 3. 

The inclusion of this language in one section and not the 
other does not alone justify a departure from the common­
law practice of applying a single standard of causation. It 
would have made little sense to include the “in whole or in 
part” language in Section 3, because if the employee’s con­
tributory negligence contributed “in whole” to his injury, 
there would be no recovery against the railroad in the first 
place. The language made sense in Section 1, however, to 
make clear that there could be recovery against the railroad 
even if it were only partially negligent. 

Even if the language in Section 1 is understood to address 
the standard of causation, and not simply to reflect the fact 
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that contributory negligence is no longer a complete bar to 
recovery, there is no reason to read the statute as a whole to 
encompass different causation standards. Section 3 simply 
does not address causation. On the question whether a dif­
ferent standard of causation applies as between the two par­
ties, the statutory text is silent. 

Finally, in urging that a higher standard of causation for 
plaintiff contributory negligence is acceptable, Sorrell in­
vokes FELA’s remedial purpose and our history of liberal 
construction. We are not persuaded. FELA was indeed 
enacted to benefit railroad employees, as the express abroga­
tion of such common-law defenses as assumption of risk, the 
contributory negligence bar, and the fellow servant rule 
make clear. See Ayers, 538 U. S., at 145. It does not follow, 
however, that this remedial purpose requires us to interpret 
every uncertainty in the Act in favor of employees. See 
Rodriguez v. United States, 480 U. S. 522, 526 (1987) (per 
curiam) (“[I]t frustrates rather than effectuates legislative 
intent simplistically to assume that whatever furthers the 
statute’s primary objective must be the law”). FELA’s text 
does not support the proposition that Congress meant to 
take the unusual step of applying different causation stand­
ards in a comparative negligence regime, and the statute’s 
remedial purpose cannot compensate for the lack of a statu­
tory basis. 

We conclude that FELA does not abrogate the common­
law approach, and that the same standard of causation ap­
plies to railroad negligence under Section 1 as to plaintiff 
contributory negligence under Section 3. Sorrell does not 
dispute that Missouri applies different standards, see Brief 
for Respondent 40–41; see also Mo. Approved Jury Instr., 
Civ., No. 24.01, Committee’s Comment (1978 new), and ac­
cordingly we vacate the judgment below and remand the 
case for further proceedings. 

The question presented in this case is a narrow one, and 
we see no need to do more than answer that question in 
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today’s decision. As a review of FELA model instructions 
indicates, n. 2, supra, there are a variety of ways to instruct 
a jury to apply the same causation standard to railroad negli­
gence and employee contributory negligence. Missouri has 
the same flexibility as the other States in deciding how to do 
so, so long as it now joins them in applying a single standard. 

Sorrell maintains that even if the instructions improperly 
contained different causation standards we should nonethe­
less affirm because any error was harmless. He argues that 
the evidence of his negligence presented at trial, if credited 
by the jury, could only have been a “direct” cause, so that 
even with revised instructions the result would not change. 
This argument is better addressed by the Missouri Court of 
Appeals, and we leave it to that court on remand to deter­
mine whether a new trial is required in this case. 

The judgment of the Missouri Court of Appeals is vacated, 
and the case is remanded for further proceedings not incon­
sistent with this opinion. 

It is so ordered. 

Justice Souter, with whom Justice Scalia and Jus­

tice Alito join, concurring. 

I agree that the same standard of causal connection con­
trols the recognition of both a defendant-employer’s negli­
gence and a plaintiff-employee’s contributory negligence in 
Federal Employers’ Liability Act (FELA) suits, and I share 
the Court’s caution in remanding for the Missouri Court of 
Appeals to determine in the first instance just what that 
common causal relationship must be, if it should turn out 
that the difference in possible standards would affect judg­
ment on the verdict in this case. The litigation in the Mis­
souri courts did not focus on the issue of what the shared 
standard should be, and the submissions in this Court did 
not explore the matter comprehensively. 

The briefs and arguments here did, however, adequately 
address the case of ours with which exploration will begin, 
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and I think it is fair to say a word about the holding in 
Rogers v. Missouri Pacific R. Co., 352 U. S. 500 (1957). De­
spite some courts’ views to the contrary,* Rogers did not 
address, much less alter, existing law governing the degree 
of causation necessary for redressing negligence as the cause 
of negligently inflicted harm; the case merely instructed 
courts how to proceed when there are multiple cognizable 
causes of an injury. 

Prior to FELA, it was clear common law that a plaintiff 
had to prove that a defendant’s negligence caused his injury 
proximately, not indirectly or remotely. See, e. g., 3 J. Law­
son, Rights, Remedies, and Practice 1740 (1890) (“Natural, 

*Recently, some courts have taken the view that Rogers smuggled prox­
imate cause out of the concept of defendant liability under FELA. See, 
e. g., Holbrook v. Norfolk Southern R. Co., 414 F. 3d 739, 741–742 (CA7 
2005) (concluding that “a plaintiff ’s burden when suing under the FELA 
is significantly lighter than in an ordinary negligence case” because 
“a railroad will be held liable where ‘employer negligence played any part, 
even the slightest, in producing the injury’ ” (quoting Rogers, 352 U. S., at 
506)); Summers v. Missouri Pacific R. Co., 132 F. 3d 599, 606–607 (CA10 
1997) (holding that, in Rogers, the Supreme Court “definitively aban­
doned” the requirement of proximate cause in FELA suits); Oglesby v. 
Southern Pacific Transp. Co., 6 F. 3d 603, 606–609 (CA9 1993) (same). 
But several State Supreme Courts have explicitly or implicitly espoused 
the opposite view. See Marazzato v. Burlington No. R. Co., 249 Mont. 
487, 490–491, 817 P. 2d 672, 674–675 (1991) (Rogers addressed multiple 
causation only, leaving FELA plaintiffs with “the burden of proving that 
defendant’s negligence was the proximate cause in whole or in part of 
plaintiff ’s [death]” (alteration in original)); see also Gardner v. CSX 
Transp., Inc., 201 W. Va. 490, 500, 498 S. E. 2d 473, 483 (1997) (“[T]o prevail 
on a claim under [FELA], a plaintiff employee must establish that the 
defendant employer acted negligently and that such negligence contrib­
uted proximately, in whole or in part, to plaintiff ’s injury”); Snipes v. 
Chicago Central & Pacific R. Co., 484 N. W. 2d 162, 164 (Iowa 1992) (“Re­
covery under the FELA requires an injured employee to prove that the 
defendant employer was negligent and that the negligence proximately 
caused, in whole or in part, the accident”); Chapman v. Union Pacific 
R. Co., 237 Neb. 617, 627, 467 N. W. 2d 388, 395 (1991) (“To recover under 
[FELA], an employee must prove the employer’s negligence and that the 
alleged negligence is a proximate cause of the employee’s injury”). 
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proximate, and legal results are all that damages can be re­
covered for, even under a statute entitling one ‘to recover 
any damage’ ”); T. Cooley, Law of Torts 73 (2d ed. 1888) 
(same). Defendants were held to the same standard: under 
the law of that day, a plaintiff ’s contributory negligence was 
an absolute bar to his recovery if, but only if, it was a proxi­
mate cause of his harm. See Grand Trunk R. Co. v. Ives, 
144 U. S. 408, 429 (1892). 

FELA changed some rules but, as we have said more than 
once, when Congress abrogated common law rules in FELA, 
it did so expressly. Norfolk & Western R. Co. v. Ayers, 538 
U. S. 135, 145 (2003); Consolidated Rail Corporation v. 
Gottshall, 512 U. S. 532, 544 (1994); see also Second Employ­
ers’ Liability Cases, 223 U. S. 1, 49–50 (1912) (cataloguing 
FELA’s departures from the common law). Among FELA’s 
explicit common law targets, the rule of contributory negli­
gence as a categorical bar to a plaintiff ’s recovery was 
dropped and replaced with a comparative negligence regime. 
45 U. S. C. § 53; see Grand Trunk Western R. Co. v. Lindsay, 
233 U. S. 42, 49 (1914). FELA said nothing, however, about 
the familiar proximate-cause standard for claims either of 
a defendant-employer’s negligence or a plaintiff-employee’s 
contributory negligence, and throughout the half-century be­
tween FELA’s enactment and the decision in Rogers, we con­
sistently recognized and applied proximate cause as the 
proper standard in FELA suits. See, e. g., Tennant v. 
Peoria & Pekin Union R. Co., 321 U. S. 29, 32 (1944) (FELA 
plaintiff must prove that “negligence was the proximate 
cause in whole or in part” of his injury); see also Urie v. 
Thompson, 337 U. S. 163, 195 (1949) (recognizing proxi­
mate cause as the appropriate standard in FELA suits); 
St. Louis-San Francisco R. Co. v. Mills, 271 U. S. 344 (1926) 
( judgment as a matter of law owing to FELA plaintiff ’s fail­
ure to prove proximate cause). 

Rogers left this law where it was. We granted certiorari 
in Rogers to establish the test for submitting a case to a jury 
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when the evidence would permit a finding that an injury had 
multiple causes. 352 U. S., at 501, 506. We rejected Mis­
souri’s “language of proximate causation which ma[de] a jury 
question [about a defendant’s liability] dependent upon 
whether the jury may find that the defendant’s negligence 
was the sole, efficient, producing cause of injury.” Id., at 
506. The notion that proximate cause must be exclusive 
proximate cause undermined Congress’s chosen scheme of 
comparative negligence by effectively reviving the old rule 
of contributory negligence as barring any relief, and we held 
that a FELA plaintiff may recover even when the defend­
ant’s action was a partial cause of injury but not the sole one. 
Recovery under the statute is possible, we said, even when 
an employer’s contribution to injury was slight in relation to 
all other legally cognizable causes. 

True, I would have to stipulate that clarity was not well 
served by the statement in Rogers that a case must go to a 
jury where “the proofs justify with reason the conclusion 
that employer negligence played any part, even the slightest, 
in producing the injury or death for which damages are 
sought.” Ibid. But that statement did not address and 
should not be read as affecting the necessary directness of 
cognizable causation, as distinct from the occasional multi­
plicity of causations. It spoke to apportioning liability 
among parties, each of whom was understood to have had 
some hand in causing damage directly enough to be what the 
law traditionally called a proximate cause. 

The absence of any intent to water down the common law 
requirement of proximate cause is evident from the prior 
cases on which Rogers relied. To begin with, the “any part, 
even the slightest,” excerpt of the opinion (cited by respond­
ent in arguing that Rogers created a more “relaxed” stand­
ard of causation than proximate cause) itself cited Coray v. 
Southern Pacific Co., 335 U. S. 520 (1949). See Rogers, 
supra, at 506, n. 11. There, just eight years before Rogers, 
Justice Black unambiguously recognized proximate cause as 
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the standard applicable in FELA suits. 335 U. S., at 523 
(“[P]etitioner was entitled to recover if this defective equip­
ment was the sole or a contributory proximate cause of the 
decedent employee’s death”). Second, the Rogers Court’s 
discussion of causation under “safety-appliance statutes” 
contained a cross-reference to Coray and a citation to Carter 
v. Atlanta & St. Andrews Bay R. Co., 338 U. S. 430 (1949), a 
case which likewise held there was liability only if “the jury 
determines that the defendant’s breach is a ‘contributory 
proximate cause’ of injury,” id., at 435. Rogers, supra, at 
507, n. 13. 

If more were needed to confirm the limited scope of what 
Rogers held, the Court’s quotation of the Missouri trial 
court’s jury charge in that case would supply it, for the in­
structions covered the requirement to show proximate cause 
connecting negligence and harm, a point free of controversy: 

“ ‘[I]f you further find that the plaintiff . . . did not exer­
cise ordinary care for his own safety and was guilty of 
negligence and that such negligence, if any[,] was the 
sole proximate cause of his injuries, if any, and that such 
alleged injuries, if any, were not directly contributed to 
or caused by any negligence of the defendant . . .  then, 
in that event, the plaintiff is not entitled to recover 
against the defendant, and you will find your verdict in 
favor of the defendant.’ ” 352 U. S., at 505, n. 9. 

Thus, the trial judge spoke of “proximate cause” by plain­
tiff ’s own negligence, and for defendant’s negligence used the 
familiar term of art for proximate cause, in referring to a 
showing that the defendant “directly contributed to or 
caused” the plaintiff ’s injuries. We took no issue with the 
trial court’s instruction in this respect, but addressed the 
significance of multiple causations, as explained above. 

Whether FELA is properly read today as requiring proof 
of proximate causation before recognizing negligence is up 
to the Missouri Court of Appeals to determine in the first 
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instance, if necessary for the resolution of this case on re­
mand. If the state court decides to take on that issue, it 
will necessarily deal with Rogers, which in my judgment is 
no authority for anything less than proximate causation in 
an action under FELA. The state court may likewise need 
to address post-Rogers cases (including some of our own); I 
do not mean to suggest any view of them except for the mis­
reading of Rogers expressed here and there. 

Justice Ginsburg, concurring in the judgment. 

The Court today holds simply and only that in cases under 
the Federal Employers’ Liability Act (FELA), railroad negli­
gence and employee contributory negligence are governed 
by the same causation standard. I concur in that judgment. 
It should be recalled, however, that the Court has several 
times stated what a plaintiff must prove to warrant submis­
sion of a FELA case to a jury. That question is long settled, 
we have no cause to reexamine it, and I do not read the 
Court’s decision to cast a shadow of doubt on the matter. 

In Consolidated Rail Corporation v. Gottshall, 512 U. S. 
532, 543 (1994), we acknowledged that “a relaxed standard of 
causation applies under FELA.” Decades earlier, in Crane 
v. Cedar Rapids & Iowa City R. Co., 395 U. S. 164 (1969), we 
said that a FELA plaintiff need prove “only that his injury 
resulted in whole or in part from the railroad’s violation.” 
Id., at 166 (internal quotation marks omitted). Both deci­
sions referred to the Court’s oft-cited opinion in Rogers v. 
Missouri Pacific R. Co., 352 U. S. 500 (1957), which declared: 
“Under [FELA] the test of a jury case is simply whether 
the proofs justify with reason the conclusion that employer 
negligence played any part, even the slightest, in producing 
the injury or death for which damages are sought.” Id., at 
506 (emphasis added). Rogers, in turn, drew upon Coray v. 
Southern Pacific Co., 335 U. S. 520, 524 (1949), in which the 
Court observed: “Congress . . . imposed extraordinary safety 
obligations upon railroads and has commanded that if a 
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breach of these obligations contributes in part to an employ­
ee’s death, the railroad must pay damages.” 

These decisions answer the question Norfolk sought to 
“smuggle . . . into” this case, see ante, at 164 (majority opin­
ion), i. e., what is the proper standard of causation for rail­
road negligence under FELA. Today’s opinion leaves in 
place precedent solidly establishing that the causation stand­
ard in FELA actions is more “relaxed” than in tort litiga­
tion generally. 

A few further points bear emphasis. First, it is some­
times said that Rogers eliminated proximate cause in FELA 
actions. See, e. g., Crane, 395 U. S., at 166 (A FELA plain­
tiff “is not required to prove common-law proximate causa­
tion.”); Summers v. Missouri Pacific R. Co., 132 F. 3d 599, 
606 (CA10 1997) (“During the first half of this century, it was 
customary for courts to analyze liability under . . .  FELA 
in terms of proximate causation. However, the Supreme 
Court definitively abandoned this approach in Rogers.” (cita­
tion omitted)); Oglesby v. Southern Pacific Transp. Co., 6 
F. 3d 603, 609 (CA9 1993) (“[Our] holding is consistent with 
the case law of several other circuits which have found [that] 
‘proximate cause’ is not required to establish causation under 
the FELA.”). It would be more accurate, as I see it, to 
recognize that Rogers describes the test for proximate causa­
tion applicable in FELA suits. That test is whether “em­
ployer negligence played any part, even the slightest, in pro­
ducing the injury or death for which damages are sought.” 
352 U. S., at 506. 

Whether a defendant’s negligence is a proximate cause of 
the plaintiff ’s injury entails a judgment, at least in part pol­
icy based, as to how far down the chain of consequences a 
defendant should be held responsible for its wrongdoing. 
See Palsgraf v. Long Island R. Co., 248 N. Y. 339, 352, 162 
N. E. 99, 103 (1928) (Andrews, J., dissenting) (“What we do 
mean by the word ‘proximate’ is, that because of conven­
ience, of public policy, of a rough sense of justice, the law 
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arbitrarily declines to trace a series of events beyond a cer­
tain point.”). In FELA cases, strong policy considerations 
inform the causation calculus. 

FELA was prompted by concerns about the welfare of 
railroad workers. “Cognizant of the physical dangers of 
railroading that resulted in the death or maiming of thou­
sands of workers every year,” and dissatisfied with the tort 
remedies available under state common law, “Congress 
crafted a federal remedy that shifted part of the human 
overhead of doing business from employees to their employ­
ers.” Gottshall, 512 U. S., at 542 (internal quotation marks 
omitted); see also Wilkerson v. McCarthy, 336 U. S. 53, 68 
(1949) (Douglas, J., concurring) (FELA “was designed to put 
on the railroad industry some of the cost for the legs, eyes, 
arms, and lives which it consumed in its operations.”). “We 
have liberally construed FELA to further Congress’ reme­
dial goal.” Gottshall, 512 U. S., at 543. With the motiva­
tion for FELA center stage in Rogers, we held that a FELA 
plaintiff can get to a jury if he can show that his employer’s 
negligence was even the slightest cause of his injury. 

The “slightest” cause sounds far less exacting than “proxi­
mate” cause, which may account for the statements in judi­
cial opinions that Rogers dispensed with proximate cause for 
FELA actions. These statements seem to me reflective of 
pervasive confusion engendered by the term “proximate 
cause.” As Prosser and Keeton explains: 

“The word ‘proximate’ is a legacy of Lord Chancellor 
Bacon, who in his time committed other sins. The word 
means nothing more than near or immediate; and when 
it was first taken up by the courts it had connotations 
of proximity in time and space which have long since 
disappeared. It is an unfortunate word, which places 
an entirely wrong emphasis upon the factor of physical 
or mechanical closeness. For this reason ‘legal cause’ 
or perhaps even ‘responsible cause’ would be a more ap­
propriate term.” W. Keeton, D. Dobbs, R. Keeton, & D. 
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Owen, Prosser and Keeton on Law of Torts § 42, p. 273 
(5th ed. 1984) (footnotes omitted). 

If we take up Prosser and Keeton’s suggestion to substitute 
“legal cause” for “proximate cause,” we can state more 
clearly what Rogers held: Whenever a railroad’s negligence 
is the slightest cause of the plaintiff ’s injury, it is a legal 
cause, for which the railroad is properly held responsible.1 

If the term “proximate cause” is confounding to jurists, it 
is even more bewildering to jurors. Nothing in today’s opin­
ion should encourage courts to use “proximate cause,” or any 
term like it, in jury instructions. “[L]egal concepts such as 
‘proximate cause’ and ‘foreseeability’ are best left to argu­
ments between attorneys for consideration by judges or jus­
tices; they are not terms which are properly submitted to a 
lay jury, and when submitted can only serve to confuse jurors 
and distract them from deciding cases based on their merits.” 
Busta v. Columbus Hospital Corp., 276 Mont. 342, 371, 916 
P. 2d 122, 139 (1996). Accord Mitchell v. Gonzales, 54 Cal. 
3d 1041, 1050, 819 P. 2d 872, 877 (1991) (“It is reasonably 
likely that when jurors hear the term ‘proximate cause’ they 
may misunderstand its meaning.”).2 

Sound jury instructions in FELA cases would resemble 
the model federal charges cited in the Court’s opinion. 
Ante, at 167–168, n. 2. As to railroad negligence, the rele­
vant instruction tells the jury: 

1 I do not read Justice Souter’s concurring opinion as taking a position 
on the appropriate causation standard as expressed in Consolidated Rail 
Corporation v. Gottshall, 512 U. S. 532 (1994), and Crane v. Cedar 
Rapids & Iowa City R. Co., 395 U. S. 164 (1969). See supra, at 177–178. 

2 See also Stapleton, Legal Cause: Cause-in-Fact and the Scope of Liabil­
ity for Consequences, 54 Vand. L. Rev. 941, 987 (2001) (“[T]he inadequacy 
and vagueness of jury instructions on ‘proximate cause’ is notorious.”); 
Cork, A Better Orientation for Jury Instructions, 54 Mercer L. Rev. 1, 
53–54 (2002) (criticizing Georgia’s jury instruction on proximate cause as 
incomprehensible); Steele & Thornburg, Jury Instructions: A Persistent 
Failure to Communicate, 67 N. C. L. Rev. 77 (1988) (demonstrating juror 
confusion about proximate-cause instructions). 
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“The fourth element [of a FELA action] is whether an 
injury to the plaintiff resulted in whole or in part from 
the negligence of the railroad or its employees or agents. 
In other words, did such negligence play any part, even 
the slightest, in bringing about an injury to the plain­
tiff?” 5 L. Sand, J. Siffert, W. Loughlin, S. Reiss, & 
N. Batterman, Modern Federal Jury Instructions—Civil 
¶ 89.02, p. 89–44 (3d ed. 2006). 

Regarding contributory negligence, the relevant instruction 
reads: 

“To determine whether the plaintiff was ‘contributor­
ily negligent,’ you . . . apply the same rule of causa­
tion, that is, did the plaintiff ’s negligence, if any, play 
any part in bringing about his injuries.” Id., ¶ 89.03, 
p. 89–53. 

Both instructions direct jurors in plain terms that they can 
be expected to understand. 

Finally, as the Court notes, ante, at 172, on remand, the 
Missouri Court of Appeals will determine whether a new 
trial is required in this case, owing to the failure of the trial 
judge properly to align the charges on negligence and con­
tributory negligence. The trial court instructed the jury to 
find Norfolk liable if the railroad’s negligence “resulted in 
whole or in part in injury to plaintiff.” App. 14. In con­
trast, the court told the jury to find Sorrell contributorily 
negligent only if he engaged in negligent conduct that “di­
rectly contributed to cause his injury.” Id., at 15 (emphasis 
added). At trial, Norfolk sought a different contributory 
negligence instruction. Its proposed charge would have in­
formed the jury that Sorrell could be held responsible, at 
least in part, if his own negligence “contributed in whole or 
in part to cause his injury.” Id., at 11. 

Norfolk’s proposal was superior to the contributory negli­
gence instruction in fact delivered by the trial court, for the 
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railroad’s phrasing did not use the word “directly.” 3 As Sor­
rell points out, however, the instructional error was almost 
certainly harmless. Norfolk alleged that Sorrell drove his 
truck negligently, causing it to flip on its side. Under the 
facts of this case, it is difficult to imagine that a jury could 
find Sorrell negligent in a manner that contributed to his 
injury, but only indirectly. 

Norfolk urged in this Court, belatedly and unsuccessfully, 
that the charge on negligence was erroneous and should have 
been revised to conform to the charge in fact delivered on 
contributory negligence. See ante, at 163. That argument 
cannot be reconciled with our precedent. See supra, at 177– 
178. Even if it could, it would be unavailing in the circum­
stances here presented. Again, there is little likelihood that 
a jury could find that Norfolk’s negligence contributed to 
Sorrell’s injury, but only indirectly. 

* * * 

With the above-described qualifications, I concur in the 
Court’s judgment. 

3 Norfolk’s proposed instruction was, nevertheless, imperfect. As the 
Court notes, if the employee’s negligence “contributed ‘in whole’ to his 
injury, there would be no recovery against the railroad in the first place.” 
Ante, at 170. 
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Respondent, a permanent resident alien, was convicted of violating Cal. 
Veh. Code Ann. § 10851(a), under which “[a]ny person who drives or 
takes a vehicle not his or her own, without the consent of the owner . . . , 
or any person who is a party or an accessory to or an accomplice in the 
driving or unauthorized taking or stealing, is guilty of a public offense.” 
(Emphasis added.) The Federal Government then sought to remove 
respondent from the United States as an alien convicted of “a theft 
offense . . . for which the term of imprisonment [is] at least one year,” 8 
U. S. C. § 1101(a)(43)(G); § 1227(a)(2)(A). The Government claimed that 
the California conviction qualified as such a “theft offense” under the 
framework set forth in Taylor v. United States, 495 U. S. 575. In 
Taylor, the Court considered whether a prior conviction for violating a 
state statute criminalizing certain burglary-like behavior fell within the 
term “burglary” for sentence-enhancement purposes under 18 U. S. C. 
§ 924(e). This Court held that Congress meant that term to refer to 
“burglary” in “the generic sense in which the term is now used in the 
criminal codes of most States,” 495 U. S., at 598; and that a sentencing 
court seeking to determine whether a particular prior conviction was 
for generic burglary should normally look to the state statute defining 
the crime of conviction, not to the facts of the particular prior case, id., 
at 599–600; but that where state law defines burglary broadly to include 
crimes falling outside generic “burglary,” the sentencer should “go be­
yond the mere fact of conviction” and examine, e. g., the charging docu­
ment and jury instructions to determine whether the earlier “jury was 
actually required to find all the elements of generic burglary,” id., at 
602. The Federal Immigration Judge and the Board of Immigration 
Appeals (BIA) found respondent removable, but the Ninth Circuit sum­
marily remanded in light of its earlier Penuliar decision holding that 
“aiding and abetting” a theft is not itself a crime under the generic 
definition of theft. 

Held: The term “theft offense” in 8 U. S. C. § 1101(a)(43)(G) includes the 
crime of “aiding and abetting” a theft offense. Pp. 189–194. 

(a) One who aids or abets a theft, like a principal who actually partici­
pates, commits a crime that falls within the scope of the generic theft 
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definition accepted by the BIA and the Ninth and other Circuits: the 
“taking of property or an exercise of control over property without con­
sent with the criminal intent to deprive the owner of rights and benefits 
of ownership, even if such deprivation is less than total or permanent.” 
Penuliar v. Gonzales, 435 F. 3d 961, 969. Since, as the record shows, 
state and federal criminal law now uniformly treats principals and aid­
ers and abettors alike, “the generic sense in which” the term “theft” “is 
now used in the criminal codes of most States,” Taylor, supra, at 598, 
covers such “aiders and abettors” as well as principals. And the crimi­
nal activities of these aiders and abettors of a generic theft thus fall 
within the scope of the term “theft” in the federal statute. Pp. 189–190. 

(b) The Court rejects respondent’s argument that Cal. Veh. Code 
Ann. § 10851, through the California courts’ application of a “natural and 
probable consequences” doctrine, creates a subspecies of the crime fall­
ing outside the generic “theft” definition. The fact that, under Califor­
nia law, an aider and abettor is criminally responsible not only for the 
crime he intends, but also for any crime that naturally and probably 
results from his intended crime, does not in itself show that the state 
statute covers a nongeneric theft crime. Relatively few jurisdictions 
have expressly rejected the “natural and probable consequences” doc­
trine, and many States and the Federal Government apply some form 
or variation of that doctrine or permit jury inferences of intent in cir­
cumstances similar to those in which California has applied the doctrine. 
To succeed, respondent must show something special about California’s 
version of the doctrine. His attempt to show that, unlike most other 
States, California makes a defendant criminally liable for conduct he 
did not intend, not even as a known or almost certain byproduct of his 
intentional acts, fails because the California cases respondent cites do 
not show that California’s law is applied in such a way that is somehow 
broader in scope than other States’ laws. Moreover, to find that state 
law creates a crime outside the generic definition of a listed crime in a 
federal statute requires a realistic probability, not a theoretical possibil­
ity, that the State would apply its statute to conduct falling outside the 
generic definition. To make that showing, an offender must at least 
point to his own case or other cases in which the state courts in fact did 
apply the statute in the special (nongeneric) manner for which he ar­
gues. Respondent makes no such showing. Pp. 190–194. 

(c) Respondent’s additional claims—that § 10851 (1) holds liable acces­
sories after the fact, who need not be shown to have committed a theft, 
and (2) applies to joyriding, which falls outside the generic “theft” defi­
nition—are not considered here because they do not fall within the 
terms of the question presented, the lower court did not consider them, 
and this Court declines to reach them in the first instance. P. 194. 

176 Fed. Appx. 820, vacated and remanded. 
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Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Souter, Thomas, Ginsburg, and Alito, JJ., 
joined, and in which Stevens, J., joined, as to Parts I, II, and III–B. 
Stevens, J., filed an opinion concurring in part and dissenting in part, 
post, p. 198. 

Dan Himmelfarb argued the cause for petitioner. With 
him on the briefs were Solicitor General Clement, Assistant 
Attorney General Keisler, Deputy Solicitor General Kneed­
ler, and Donald E. Keener. 

Christopher J. Meade argued the cause and filed a brief 
for respondent.* 

Justice Breyer delivered the opinion of the Court. 

Immigration law provides for removal from the United 
States of an alien convicted of “a theft offense (including re­
ceipt of stolen property) . . . for which the term of impris­
onment [is] at least one year.” 8 U. S. C. § 1101(a)(43)(G) 
(emphasis added; footnote omitted); § 1227(a)(2)(A). The 
question here is whether the term “theft offense” in this fed­
eral statute includes the crime of “aiding and abetting” a 
theft offense. We hold that it does. And we vacate a Ninth 
Circuit determination to the contrary. 

I 

The Immigration and Nationality Act, 66 Stat. 163, as 
amended, 8 U. S. C. § 1101 et seq. (2000 ed. and Supp. IV), 
lists a set of offenses, conviction for any one of which sub­
jects certain aliens to removal from the United States, 
§ 1227(a). In determining whether a conviction (say, a con­
viction for violating a state criminal law that forbids the tak­
ing of property without permission) falls within the scope of 

*Briefs of amici curiae urging affirmance were filed for the California 
Public Defenders Association by Jeremy Maltby; and for the National Im­
migration Project of the National Lawyers Guild by Charles A. Rothfeld, 
Andrew J. Pincus, and Giovanna Shay. 

Meir Feder and Samuel Estreicher filed a brief for Professors of Crimi­
nal Law as amici curiae. 
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a listed offense (e. g., “theft offense”), the lower courts uni­
formly have applied the approach this Court set forth in Tay­
lor v. United States, 495 U. S. 575 (1990). E. g., Soliman v. 
Gonzales, 419 F. 3d 276, 284 (CA4 2005); Abimbola v. Ash­
croft, 378 F. 3d 173, 176–177 (CA2 2004); Huerta-Guevara v. 
Ashcroft, 321 F. 3d 883, 886–888 (CA9 2003); Hernandez-
Mancilla v. INS, 246 F. 3d 1002, 1008–1009 (CA7 2001). 

Taylor concerned offenses listed in the federal Armed 
Career Criminal Act, 18 U. S. C. § 924(e) (2000 ed. and Supp. 
IV). That Act mandates a lengthy prison sentence for of­
fenders with previous convictions for, e. g., a “violent felony”; 
and the Act sets forth certain specific crimes, e. g., “bur­
glary,” included in this category. The Court, in Taylor, con­
sidered whether a conviction for violating a state statute 
criminalizing certain burglary-like behavior fell within the 
listed federal term “burglary.” 495 U. S., at 589, 598. 

The Court held that Congress meant its listed term “bur­
glary” to refer to a specific crime, i. e., “ ‘burglary’ ” in “the 
generic sense in which the term is now used in the criminal 
codes of most States.” Id., at 598 (emphasis added). The 
Court also held that a state conviction qualifies as a burglary 
conviction, “regardless of” the “exact [state] definition or 
label” as long as it has the “basic elements” of “generic” bur­
glary, namely, “unlawful or unprivileged entry into, or re­
maining in, a building or structure, with intent to commit a 
crime.” Id., at 599. The Court added that, when a sentenc­
ing court seeks to determine whether a particular prior con­
viction was for a generic burglary offense, it should normally 
look not to the facts of the particular prior case, but rather 
to the state statute defining the crime of conviction. Id., 
at 599–600. 

The Court further noted that a “few States’ burglary stat­
utes” “define burglary more broadly” to include both a (ge­
nerically defined) listed crime and also one or more nonlisted 
crimes. Id., at 599. For example, Massachusetts defines 
“burglary” as including not only breaking into “ ‘a building’ ” 
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but also breaking into a “vehicle” (which falls outside the 
generic definition of “burglary,” for a car is not a “ ‘building 
or structure’ ”). See Shepard v. United States, 544 U. S. 13, 
16, 17 (2005); see also Taylor, 495 U. S., at 599 (discussing 
Missouri burglary statutes). In such cases the Court’s “cat­
egorical approach” permits the sentencing court “to go be­
yond the mere fact of conviction” in order to determine 
whether the earlier “jury was actually required to find all 
the elements of generic burglary.” Id., at 602; see also 
Conteh v. Gonzales, 461 F. 3d 45, 54 (CA1 2006) (observing 
that some courts refer to this step of the Taylor inquiry as 
a “modified categorical approach”). “For example,” the sen­
tencing court might examine “the indictment or information 
and jury instructions” in the earlier case. 495 U. S., at 602. 
In Shepard, we added that, in a nonjury case, the sentencing 
court might examine not only the “charging document” but 
also “the terms of a plea agreement,” the “transcript of collo­
quy between judge and defendant,” or “some comparable ju­
dicial record” of information about the “factual basis for the 
plea.” 544 U. S., at 26. 

II 

The case before us concerns the application of the frame­
work just set forth to Luis Duenas-Alvarez, the respondent 
here, a permanent resident alien of the United States. In 
2002, Duenas-Alvarez was convicted of violating Cal. Veh. 
Code Ann. § 10851(a) (West 2000). That section states: 

“Any person who drives or takes a vehicle not his or her 
own, without the consent of the owner thereof, and with 
intent either to permanently or temporarily deprive the 
owner thereof of his or her title to or possession of the 
vehicle, whether with or without intent to steal the 
vehicle, or any person who is a party or an accessory 
to or an accomplice in the driving or unauthorized tak­
ing or stealing, is guilty of a public offense.” (Empha­
sis added.) 
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After Duenas-Alvarez was convicted, the Federal Govern­
ment, claiming that the conviction was for a generic theft 
offense, began removal proceedings. A Federal Immigra­
tion Judge, agreeing with the Government that the Cali­
fornia offense is “a theft offense . . . for which the term of 
imprisonment [is] at least one year,” found Duenas-Alvarez 
removable. 8 U. S. C. § 1101(a)(43)(G) (footnote omitted); 
§ 1227(a)(2)(A). The Board of Immigration Appeals (BIA) 
affirmed. Duenas-Alvarez sought review of the BIA’s deci­
sion in the Court of Appeals for the Ninth Circuit. 

While respondent’s petition for court review was pending, 
the Ninth Circuit, in Penuliar v. Ashcroft, 395 F. 3d 1037 
(2005), held that the relevant California Vehicle Code provi­
sion, § 10851(a), sweeps more broadly than generic theft. 
See id., at 1044–1045. In particular, the court said that ge­
neric theft has as an element the taking or control of others’ 
property. But, the court added, the California statutory 
phrase “ ‘[who] is a party or an accessory . . . or an accom­
plice’ ” would permit conviction “for aiding and abetting a 
theft.” Id., at 1044 (emphasis deleted). And the court be­
lieved that one might “aid” or “abet” a theft without taking 
or controlling property. Id., at 1044–1045 (citing Martinez-
Perez v. Ashcroft, 393 F. 3d 1018 (CA9 2004), withdrawn and 
amended, 417 F. 3d 1022 (2005)). Hence, in the Court of Ap­
peals’ view, the provision must cover some generically de­
fined “theft” crimes and also some other crimes (aiding and 
abetting crimes) that, because they are not generically de­
fined “theft” crimes, fall outside the scope of the term 
“theft” in the immigration statute. 395 F. 3d, at 1044–1045. 

The Ninth Circuit subsequently heard Duenas-Alvarez’s 
petition for review and summarily remanded the case to the 
agency for further proceedings in light of Penuliar. 176 
Fed. Appx. 820 (2006). We granted the Government’s peti­
tion for certiorari in order to consider the legal validity of 
the Ninth Circuit’s holding set forth in Penuliar and applied 
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here, namely, the holding that “aiding and abetting” a theft 
is not itself a crime that falls within the generic definition of 
theft. We conclude that the Ninth Circuit erred. 

III 

The Ninth Circuit, like other Circuits and the BIA, ac­
cepted as a generic definition of theft, the “taking of prop­
erty or an exercise of control over property without consent 
with the criminal intent to deprive the owner of rights and 
benefits of ownership, even if such deprivation is less than 
total or permanent.” Penuliar v. Gonzales, 435 F. 3d 961, 
969 (2006) (internal quotation marks omitted). See Abim­
bola, 378 F. 3d, at 176 (analyzing the BIA’s definition and 
citing cases from three other Circuits, including the Ninth 
Circuit, approving that definition). The question before us 
is whether one who aids or abets a theft falls, like a principal, 
within the scope of this generic definition. We conclude that 
he does. 

The common law divided participants in a felony into four 
basic categories: (1) first-degree principals, those who actu­
ally committed the crime in question; (2) second-degree prin­
cipals, aiders and abettors present at the scene of the crime; 
(3) accessories before the fact, aiders and abettors who 
helped the principal before the basic criminal event took 
place; and (4) accessories after the fact, persons who helped 
the principal after the basic criminal event took place. See 
Standefer v. United States, 447 U. S. 10, 15 (1980). In the 
course of the 20th century, however, American jurisdictions 
eliminated the distinction among the first three categories. 
Id., at 16–19; Nye & Nissen v. United States, 336 U. S. 613, 
618 (1949). 

Indeed, every jurisdiction—all States and the Federal 
Government—has “expressly abrogated the distinction” 
among principals and aiders and abettors who fall into the 
second and third categories. 2 W. LaFave, Substantive 
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Criminal Law § 13.1(e), p. 333 (2d ed. 2003) (LaFave). The 
Solicitor General has presented us with a comprehensive ac­
count of the law of all States and federal jurisdictions as well. 
And we have verified that these jurisdictions treat similarly 
principals and aiders and abettors who fall into the second or 
third common-law category. See Appendix A, infra. Since 
criminal law now uniformly treats those who fall into the 
first three categories alike, “the generic sense in which” the 
term “theft” “is now used in the criminal codes of most 
States,” Taylor, 495 U. S., at 598, covers such “aiders and 
abettors” as well as principals. And the criminal activities 
of these aiders and abettors of a generic theft must them­
selves fall within the scope of the term “theft” in the fed­
eral statute. 

A 

Duenas-Alvarez does not defend the Ninth Circuit’s posi­
tion. He agrees with the Government that generically 
speaking the law treats aiders and abettors during and be­
fore the crime the same way it treats principals; and that the 
immigration statute must then treat them similarly as well. 
Instead, Duenas-Alvarez argues that the California Vehicle 
Code provision in other ways reaches beyond generic theft 
to cover certain nongeneric crimes. 

Duenas-Alvarez points out that California defines “aiding 
and abetting” such that an aider and abettor is criminally 
responsible not only for the crime he intends, but also for 
any crime that “naturally and probably” results from his in­
tended crime. People v. Durham, 70 Cal. 2d 171, 181, 449 
P. 2d 198, 204 (1969) (“ ‘aider and abettor . . . liable for the 
natural and reasonable or probable consequences of any act 
that he knowingly aided or encouraged’ ” (quoting People v. 
Villa, 156 Cal. App. 2d 128, 134 (1957); emphasis deleted)). 
This fact alone does not show that the statute covers a non­
generic theft crime, for relatively few jurisdictions (only 10 
in Duenas-Alvarez’s own view) have expressly rejected the 
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“natural and probable consequences” doctrine. See Brief 
for Respondent 21–22; Appendix B, infra. Moreover, many 
States and the Federal Government apply some form or vari­
ation of that doctrine, or permit jury inferences of intent in 
circumstances similar to those in which California has ap­
plied the doctrine, as explained below. See Appendix C, 
infra. To succeed, Duenas-Alvarez must show something 
special about California’s version of the doctrine—for exam­
ple, that California in applying it criminalizes conduct that 
most other States would not consider “theft.” 

Duenas-Alvarez attempts to make just such a showing. 
In particular, he says that California’s doctrine, unlike that 
of most other States, makes a defendant criminally liable for 
conduct that the defendant did not intend, not even as a 
known or almost certain byproduct of the defendant’s inten­
tional acts. See 1 LaFave § 5.2(a), at 341 (person intends 
that which he knows “is practically certain to follow from 
his conduct”). At oral argument, Duenas-Alvarez’s counsel 
suggested that California’s doctrine, for example, might hold 
an individual who wrongly bought liquor for an underage 
drinker criminally responsible for that young drinker’s later 
(unforeseen) reckless driving. See Tr. of Oral Arg. 44. 
And Duenas-Alvarez refers to several California cases in 
order to prove his point. See Brief for Respondent 19. 

We have reviewed those cases, however, and we cannot 
agree that they show that California’s law is somehow spe­
cial. In the first case, People v. Nguyen, 21 Cal. App. 4th 
518, 26 Cal. Rptr. 2d 323 (1993), the Third Appellate District 
in California upheld the jury conviction of individuals who 
had aided several robberies at houses of prostitution, for aid­
ing and abetting a sexual assault used by one of the individu­
als to convince a proprietor, by frightening her, to give up 
property. Id., at 528, 533–534, 26 Cal. Rptr. 2d, at 329, 333. 
The court, in upholding the verdict, wrote that “knowledge 
of another’s criminal purpose is not sufficient for aiding and 
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abetting; the defendant must also share that purpose or in­
tend to commit, encourage, or facilitate the commission of 
the crime.” Id., at 530, 26 Cal. Rptr. 2d, at 330 (emphasis 
added). The court added that “[w]hile the defendants par­
ticipated in the criminal endeavor the foreseeability of sexual 
assault went from possible or likely to certain, yet defend­
ants continued to lend their aid and assistance to the en­
deavor.” Id., at 534, 26 Cal. Rptr. 2d, at 333 (emphasis 
added). The court said that the jury could find that the 
defendants’ 

“continuing participation in the criminal endeavor aided 
the perpetrators by providing the control and security 
they needed to tarry long enough to commit the sexual 
offense, by helping to convince the victim that resistance 
would be useless, and by dissuading the victim’s em­
ployee from any notion she may have formed of going to 
the victim’s assistance.” 

And the court concluded: 

“Under these circumstances it will not do for defendants 
to assert that they were concerned only with robbery 
and bear no responsibility for the sexual assault.” Id., 
at 533–534, 26 Cal. Rptr. 2d, at 333. 

People v. Simpson, 66 Cal. App. 2d 319 (1944), affirmed a 
kidnaping and robbery conviction on an aiding and abetting 
theory. Id., at 322. Although the defendant argued to the 
appeals court that she and her compatriots had not planned 
to kidnap the robbery victim, the record showed that she 
had brought the gun used to intimidate the victim while he 
was tied up and placed in a car, in which she and her co­
robbers rode with the victim to another location while they 
robbed him. Id., at 322–323. As in Nguyen, the court, not­
ing that kidnaping was the means by which the robbery was 
committed, found that the defendant had the requisite “mo­
tive,” or intent to commit the kidnaping. 66 Cal. App. 2d, 
at 326. 
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People v. Montes, 74 Cal. App. 4th 1050, 88 Cal. Rptr. 2d 
482 (1999), affirmed an attempted murder conviction where 
a confederate of the defendant shot the victim after the de­
fendant committed armed assault, simple assault, and breach 
of the peace. Id., at 1055, 88 Cal. Rptr. 2d, at 485. The 
court found that the conduct for which the appellant was 
charged with assault and breach of the peace was a 
“confrontation . . .  punctuated by threats and weaponry” “in 
the context of an ongoing rivalry between . . . two gangs 
[that] acted violently toward each other.” Ibid. The court 
reasoned that the escalating violence, resulting in someone 
being shot, was a foreseeable consequence of the defendant’s 
intended act of participating in the gang confrontation. 
Ibid. 

Although the court in Montes applied a more expansive 
concept of “motive” or “intent” than did the courts in 
Nguyen and Simpson, we cannot say that those concepts as 
used in any of these cases extend significantly beyond the 
concept as set forth in the cases of other States. See Ap­
pendix C, infra. 

Moreover, in our view, to find that a state statute creates 
a crime outside the generic definition of a listed crime in a 
federal statute requires more than the application of legal 
imagination to a state statute’s language. It requires a real­
istic probability, not a theoretical possibility, that the State 
would apply its statute to conduct that falls outside the ge­
neric definition of a crime. To show that realistic probabil­
ity, an offender, of course, may show that the statute was so 
applied in his own case. But he must at least point to his 
own case or other cases in which the state courts in fact did 
apply the statute in the special (nongeneric) manner for 
which he argues. 

Because Duenas-Alvarez makes no such showing here, we 
cannot find that California’s statute, through the California 
courts’ application of a “natural and probable consequences” 
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doctrine, creates a subspecies of the Vehicle Code section 
crime that falls outside the generic definition of “theft.” 

B 

Duenas-Alvarez makes two additional claims. First, he 
argues that § 10851 holds liable accessories after the fact; and 
to prove that an individual was an accessory after the fact 
does not require the Government to show that the individual 
committed a theft. Second, Duenas-Alvarez argues that 
§ 10851 applies, not only to auto theft, but also to joyriding, 
which he argues involves so limited a deprivation of the use 
of a car that it falls outside the generic “theft” definition. 
See Van Vechten v. American Eagle Fire Ins. Co., 239 N. Y. 
303, 146 N. E. 432 (1925) (Cardozo, J.) (citing cases for propo­
sition that a very temporary use is not theft). 

We shall not consider these claims. The question that we 
agreed to decide is whether “ ‘theft offense’ ” in the federal 
statute “includes aiding and abetting the commission of the 
offense.” See Brief for Petitioner I. Context makes clear 
that “aiding and abetting” in this question referred to the 
use of that term in Penuliar, i. e., to the second and third 
common-law categories (principal in the second degree, ac­
cessory before the fact), see supra, at 189, see also Brief for 
Petitioner 13, and not to “accessory after the fact.” Thus 
neither this claim nor the “joyriding” claim falls within the 
terms of the question presented. Regardless, the lower 
court did not consider the claims, and we decline to reach 
them in the first instance. See National Collegiate Athletic 
Assn. v. Smith, 525 U. S. 459, 469–470 (1999); Roberts v. 
Galen of Va., Inc., 525 U. S. 249, 253–254 (1999) (per curiam); 
United States v. Bestfoods, 524 U. S. 51, 72–73 (1998). 

For these reasons we vacate the Ninth Circuit’s judgment 
and remand the case for further proceedings consistent with 
this opinion. 

It is so ordered. 
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APPENDIXES TO OPINION OF THE COURT 

A 

Ala. Code §§ 13A–2–20, 13A–2–23 (2006);  Alaska Stat.  
§§ 11.16.100, 11.16.110 (2004); Ariz. Rev. Stat. Ann. §§ 13–301, 
13–302, 13–303(A) (West 2001); Ark. Code Ann. §§ 5–2–402, 
5–2–403(a) (2006); Colo. Rev. Stat. Ann. §§ 18–1–601, 18–1– 
603 (2006); Conn. Gen. Stat. § 53a–8(a) (2005); Del. Code Ann., 
Tit. 11, § 271 (1995); D. C. Code § 22–1805 (2001); Fla. Stat. 
§ 777.011 (2006); Ga. Code Ann. § 16–2–20 (2003); Haw. Rev. 
Stat. §§ 702–221, 702–222 (1993); Idaho Code § 19–1430 (Lexis 
2004); Ill. Comp. Stat., ch. 720, §§ 5/5–1, 5/5–2 (West 2004); 
Ind. Code § 35–41–2–4 (West 2004); Iowa Code § 703.1 (2005); 
Kan. Stat. Ann. § 21–3205(1) (1995); Ky. Rev. Stat. Ann. 
§ 502.020(1) (West 2006); La. Stat. Ann. § 14:24 (West 1997); 
Me. Rev. Stat. Ann., Tit. 17–A, § 57(1) (2006); Md. Crim. Proc. 
Code Ann. § 4–204(b) (Lexis Supp. 2006); Mass. Gen. Laws, 
ch. 274, § 2 (West 2004); Mich. Comp. Laws Ann. § 767.39 
(West 2000); Minn. Stat. § 609.05, subd. 1 (2004); Miss. Code 
Ann. § 97–1–3 (2006); Mo. Rev. Stat. §§ 562.036, 562.041(1) 
(2000); Mont. Code Ann. §§ 45–2–301, 45–2–302 (2005); Neb. 
Rev. Stat. § 28–206 (1995); Nev. Rev. Stat. § 195.020 (2003); 
N. H. Rev. Stat. Ann. § 626:8 (Supp. 2006); N. J. Stat. Ann. 
§ 2C:2–6 (West 2005); N. M. Stat. Ann. § 30–1–13 (2004); N. Y. 
Penal Law Ann. § 20.00 (West 2004); N. C. Gen. Stat. Ann. 
§ 14–5.2 (Lexis 2005); N. D. Cent. Code Ann. § 12.1–03–01(1) 
(Lexis 1997); Ohio Rev. Code Ann. §§ 2923.03(A), (F) (Lexis 
2006); Okla. Stat., Tit. 21, § 172 (West 2001); Ore. Rev. Stat. 
§§ 161.150, 161.155 (2003); 18 Pa. Cons. Stat. § 306 (2002); R. I. 
Gen. Laws § 11–1–3 (2002); S. C. Code Ann. § 16–1–40 (2003); 
S. D. Codified Laws §§ 22–3–3, 22–3–3.1 (1998); Tenn. Code 
Ann. §§ 39–11–401(a), 39–11–402 (2006); Tex. Penal Code 
Ann. §§ 7.01, 7.02(a) (West 2003); Utah Code Ann. § 76–2–202 
(Lexis 2003); Vt. Stat. Ann., Tit. 13, §§ 3–4 (1998); Va. Code 
Ann. § 18.2–18 (Lexis 2004); Wash. Rev. Code § 9A.08.020 
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(2006); W. Va. Code Ann. § 61–11–6 (Lexis 2005); Wis. Stat. 
§ 939.05 (2003–2004); Wyo. Stat. Ann. § 6–1–201 (2005). 

B 

Alaska Stat. § 11.16.110; Riley v. State, 60 P. 3d 204, 214, 219– 
221 (Alaska App. 2002); Tarnef v. State, 512 P. 2d 923, 928 
(Alaska 1973); State v. Phillips, 202 Ariz. 427, 435–437, 46 P. 
3d 1048, 1056–1058 (2002); State v. Wall, 212 Ariz. 1, 4–5, 126 
P. 3d 148, 151–152 (2006); Colo. Rev. Stat. Ann. § 18–1–603; 
Bogdanov v. People, 941 P. 2d 247, 250–252, and n. 8, as 
amended by 955 P. 2d 997 (Colo. 1997), disapproved of on 
other grounds by Griego v. People, 19 P. 3d 1, 7–8 (Colo. 
2001); Wilson-Bey v. United States, 903 A. 2d 818, 821–822 
(D. C. 2006); Kitt v. United States, 904 A. 2d 348, 354–356 
(D. C. 2006); Commonwealth v. Richards, 363 Mass. 299, 305– 
308, 293 N. E. 2d 854, 859–860 (1973); Commonwealth v. 
Daughtry, 417 Mass. 136, 137–140, 627 N. E. 2d 928, 930–931 
(1994); Mont. Code Ann. § 45–2–302; State ex rel. Keyes v. 
Montana 13th Jud. Dist. Ct., 288 Mont. 27, 32–35, 955 P. 2d 
639, 642–643 (1998); Sharma v. State, 118 Nev. 648, 653–657, 
56 P. 3d 868, 871–873 (2002) (per curiam); cf. Bolden v. State, 
121 Nev. 908, 921–922, 124 P. 3d 191, 200 (2005); State v. Car­
rasco, 1997–NMSC–047, ¶¶ 5–13, 946 P. 2d 1075, 1079–1080; 
State v. Bacon, 163 Vt. 279, 286–292, 658 A. 2d 54, 60–63 
(1995); State v. Pitts, 174 Vt. 21, 23–27, 800 A. 2d 481, 483– 
485 (2002). 

C 
See, e. g., 2 LaFave § 13.3(b), at 361–362, nn. 27–29 (2d ed. 
2003 and Supp. 2007) (identifying cases applying the doctrine 
in California, Delaware, Illinois, Indiana, Iowa, Kansas, 
Maine, Minnesota, Tennessee, and Wisconsin, as well as in 
other States where the continued viability of the doctrine is 
unclear); State v. Medeiros, 599 A. 2d 723, 726 (R. I. 1991) 
(aider and abettor intends natural and probable conse­
quences of his acts). See also Beasley v. State, 360 So. 2d 
1275, 1278 (Fla. App. 1978); Ga. Code Ann. § 16–2–20; Jack­
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son v. State, 278 Ga. 235, 235–237, 599 S. E. 2d 129, 131–132 
(2004); Jordan v. State, 272 Ga. 395, 395–397, 530 S. E. 2d 192, 
193–194 (2000); Crawford v. State, 210 Ga. App. 36, 36–37, 435 
S. E. 2d 64, 65 (1993); State v. Ehrmantrout, 100 Idaho 202, 
595 P. 2d 1097 (1979) (per curiam); State v. Meyers, 95–750, 
pp. 5–7 (La. App. 11/26/96), 683 So. 2d 1378, 1382; State v. 
Holmes, 388 So. 2d 722, 725–727 (La. 1980); People v. Robin­
son, 475 Mich. 1, 8–9, 715 N. W. 2d 44, 49 (2006); Welch v. 
State, 566 So. 2d 680, 684–685 (Miss. 1990); State v. Roberts, 
709 S. W. 2d 857, 863, and n. 6 (Mo. 1986); State v. Ferguson, 
20 S. W. 3d 485, 497 (Mo. 2000); State v. Logan, 645 S. W. 2d 
60, 64–65 (Mo. App. 1982); State v. Leonor, 263 Neb. 86, 95– 
97, 638 N. W. 2d 798, 807 (2002); N. J. Stat. Ann. § 2C:2–6; 
State v. Torres, 183 N. J. 554, 566–567, 874 A. 2d 1084, 1092 
(2005); State v. Weeks, 107 N. J. 396, 401–406, 526 A. 2d 1077, 
1080–1082 (1987); Ohio Rev. Code Ann. § 2923.03; State v. 
Johnson, 93 Ohio St. 3d 240, 242–246, 754 N. E. 2d 796, 799– 
801 (2001); State v. Herring, 94 Ohio St. 3d 246, 248–251, 762 
N. E. 2d 940, 947–948 (2002); Ore. Rev. Stat. § 161.155; State 
v. Pine, 336 Ore. 194, 203–205, 206–208, and n. 6, 82 P. 3d 
130, 135, 137, and n. 6 (2003); State v. Anlauf, 164 Ore. App. 
672, 674–677, and n. 1, 995 P. 2d 547, 548–549, and n. 1 (2000); 
Hudgins v. Moore, 337 S. C. 333, 339, n. 5, 524 S. E. 2d 105, 
108, n. 5 (1999); S. D. Codified Laws § 22–3–3; State v. Tofani, 
2006 SD 63, ¶¶ 31–48, 719 N. W. 2d 391, 400–405; State v. 
Richmond, 90 S. W. 3d 648, 654–656 (Tenn. 2002); Tex. Penal 
Code Ann. § 7.02; Ex parte Thompson, 179 S. W. 3d 549, 552 
(Tex. Crim. App. 2005); Gordon v. State, 640 S. W. 2d 743, 
758 (Tex. App. 1982); Utah Code Ann. § 76–2–202; State v. 
Alvarez, 872 P. 2d 450, 461 (Utah 1994); State v. Crick, 675 
P. 2d 527, 534 (Utah 1983); State v. Rodoussakis, 204 W. Va. 
58, 77, 511 S. E. 2d 469, 488 (1998); Jahnke v. State, 692 P. 2d 
911, 921–922 (Wyo. 1984); Fales v. State, 908 P. 2d 404, 408 
(Wyo. 1995); United States v. Edwards, 303 F. 3d 606, 637 
(CA5 2002), cert. denied, 537 U. S. 1192 (2003); United States 
v. Walker, 99 F. 3d 439, 443 (CADC 1996); United States v. 
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Miller, 22 F. 3d 1075, 1078–1079 (CA11 1994); United States 
v. Moore, 936 F. 2d 1508, 1527 (CA7), cert. denied, 502 U. S. 
991 (1991); United States v. Graewe, 774 F. 2d 106, 108, n. 1 
(CA6 1985), cert. denied, 474 U. S. 1068 and 1069 (1986); 
United States v. Barnett, 667 F. 2d 835, 841 (CA9 1982); 
United States v. DeLaMotte, 434 F. 2d 289, 293 (CA2 1970), 
cert. denied, 401 U. S. 921 (1971). 

Justice Stevens, concurring in part and dissenting in 
part. 

While I join Parts I, II, and III–B of the Court’s opinion, 
as well as its judgment, I do not join Part III–A. I am not 
prepared to disagree with anything said in Part III–A, but 
I believe we would be well advised to withhold comment on 
issues of California law until after they have been addressed 
by the Court of Appeals in the first instance. Limiting our 
decision to the question we granted certiorari to answer, 
though not a rigid rule, is generally prudent. Doing so 
seems particularly wise whenever reaching beyond the ques­
tion presented requires analysis of disputed issues of state 
law. Because circuit judges are generally more familiar 
with the law of the States within their respective jurisdic­
tions than we are, we have often followed the sound practice 
of deferring to the courts of appeals on such matters even 
when we did not necessarily share their views. See, e. g., 
Haring v. Prosise, 462 U. S. 306, 314 (1983); Bishop v. Wood, 
426 U. S. 341, 345–346, and n. 10 (1976) (collecting cases); see 
also Elk Grove Unified School Dist. v. Newdow, 542 U. S. 1, 
16 (2004). I would adhere to that settled practice in this 
case. 
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JONES v. BOCK, WARDEN, et al. 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 05–7058. Argued October 30, 2006—Decided January 22, 2007* 

The Prison Litigation Reform Act of 1995 (PLRA), in order to address the 
large number of prisoner complaints filed in federal court, mandates 
early judicial screening of prisoner complaints and requires prisoners 
to exhaust prison grievance procedures before filing suit. 42 U. S. C. 
§ 1997e(a). Petitioners, inmates in Michigan prisons, filed grievances 
using the Michigan Department of Corrections (MDOC) grievance proc­
ess. After unsuccessfully seeking redress through that process, peti­
tioner Jones filed a § 1983 suit against six prison officials. The District 
Court dismissed on the merits as to four of them and as to two others 
found that Jones had failed to adequately plead exhaustion in his com­
plaint. Petitioner Williams also filed a § 1983 suit after his two MDOC 
grievances were denied. The District Court found that he had not ex­
hausted his administrative remedies with regard to one of the griev­
ances because he had not identified any of the respondents named in the 
lawsuit during the grievance process. While the court found Williams’s 
other claim properly exhausted, it dismissed the entire suit under the 
Sixth Circuit’s total exhaustion rule for PLRA cases. Petitioner Wal­
ton’s § 1983 lawsuit also was dismissed under the total exhaustion rule 
because his MDOC grievance named only one of the six defendants in 
his lawsuit. The Sixth Circuit affirmed in each case, relying on its pro­
cedural rules that require a prisoner to allege and demonstrate exhaus­
tion in his complaint, permit suit only against defendants identified in 
the prisoner’s grievance, and require courts to dismiss the entire action 
if the prisoner fails to satisfy the exhaustion requirement as to any sin­
gle claim in his complaint. 

Held: The Sixth Circuit’s rules are not required by the PLRA, and craft­
ing and imposing such rules exceeds the proper limits of the judicial 
role. Pp. 211–224. 

(a) Failure to exhaust is an affirmative defense under the PLRA, and 
inmates are not required to specially plead or demonstrate exhaustion 
in their complaints. There is no question that exhaustion is mandatory 

*Together with No. 05–7142, Williams v. Overton et al., and Walton 
v. Bouchard et al. (see this Court’s Rule 12.4), also on certiorari to the 
same court. 
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under the PLRA, Porter v. Nussle, 534 U. S. 516, 524, but it is less clear 
whether the prisoner must plead and demonstrate exhaustion in the 
complaint or the defendant must raise lack of exhaustion as an affirma­
tive defense. Failure to exhaust is better viewed as an affirmative de­
fense. Federal Rule of Civil Procedure 8(a) requires simply a “short 
and plain statement of the claim” in a complaint, and PLRA claims are 
typically brought under 42 U. S. C. § 1983, which does not require ex­
haustion at all. The fact that the PLRA dealt extensively with exhaus­
tion, but is silent on the issue whether exhaustion must be pleaded or 
is an affirmative defense, is strong evidence that the usual practice 
should be followed, and the practice under the Federal Rules is to re­
gard exhaustion as an affirmative defense, including in the similar statu­
tory scheme governing habeas corpus, Day v. McDonough, 547 U. S. 
198, 208. Courts should generally not depart from the Federal Rules’ 
usual practice based on perceived policy concerns. See, e. g., Leather­
man v. Tarrant County Narcotics Intelligence and Coordination Unit, 
507 U. S. 163. Those courts that require prisoners to plead and demon­
strate exhaustion contend that prisoner complaints must be treated out­
side of the typical framework if the PLRA’s screening requirement is to 
function effectively. But the screening requirement does not—explic­
itly or implicitly—justify deviating from the usual procedural practice 
beyond the departures specified by the PLRA itself. Although exhaus­
tion was a “centerpiece” of the PLRA, Woodford v. Ngo, 548 U. S. 81, 
84, failure to exhaust was notably not added in terms to the enu­
merated grounds justifying dismissal upon early screening. Section 
1997e(g)—which allows defendants to waive their right to reply to a 
prisoner complaint without being deemed to have admitted the com­
plaint’s allegations—shows that when Congress meant to depart from 
the usual procedural requirements, it did so expressly. Given that the 
PLRA does not itself require plaintiffs to plead exhaustion, such a result 
“must be obtained by . . .  amending the Federal Rules, and not by judi­
cial interpretation.” Leatherman, supra, at 168. Pp. 211–217. 

(b) Exhaustion is not per se inadequate under the PLRA when an 
individual later sued was not named in the grievance. Nothing in the 
MDOC policy supports the conclusion that the grievance process was 
improperly invoked because an individual later named as a defendant 
was not named at the first step of the process; at the time each grievance 
was filed here, the MDOC policy did not specifically require a prisoner 
to name anyone in the grievance. Nor does the PLRA impose such a 
requirement. The “applicable procedural rules” that a prisoner must 
properly exhaust, Woodford, supra, at 88, are defined not by the 
PLRA, but by the prison grievance process itself. As the MDOC’s pro­
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cedures make no mention of naming particular officials, the Sixth Cir­
cuit’s rule imposing such a prerequisite to proper exhaustion is unwar­
ranted. The Circuit’s rule may promote early notice to those who might 
later be sued, but that has not been thought to be one of the leading 
purposes of the exhaustion requirement. The court below should de­
termine in the first instance whether petitioners’ grievances otherwise 
satisfied the exhaustion requirement. Pp. 217–219. 

(c) The PLRA does not require dismissal of the entire complaint when 
a prisoner has failed to exhaust some, but not all, of the claims included 
in the complaint. Respondents argue that had Congress intended 
courts to dismiss only unexhausted claims while retaining the balance 
of the lawsuit, it would have used the word “claim” instead of “action” 
in § 1997e(a), which provides that “[n]o action shall be brought” unless 
administrative procedures are exhausted. That boilerplate language is 
used in many instances in the Federal Code, and statutory references 
to an “action” have not typically been read to mean that every claim 
included in the action must meet the pertinent requirement before the 
“action” may proceed. If a complaint contains both good and bad 
claims, the court proceeds with the good and leaves the bad. Respond­
ents note that the total exhaustion requirement in habeas corpus is an 
exception to this general rule, but a court presented with a mixed ha­
beas petition typically “allow[s] the petitioner to delete the unexhausted 
claims and to proceed with the exhausted claims,” Rhines v. Weber, 544 
U. S. 269, 278, which is the opposite of the rule the Sixth Circuit adopted, 
and precisely the rule that respondents argue against. Although other 
PLRA sections distinguish between actions and claims, respondents’ 
reading of § 1997e(a) creates its own inconsistencies, and their policy 
arguments are also unpersuasive. Pp. 219–224. 

No. 05–7058, 135 Fed. Appx. 837; No. 05–7142, 136 Fed. Appx. 846 (second 
judgment) and 859 (first judgment), reversed and remanded. 

Roberts, C. J., delivered the opinion for a unanimous Court. 

Jean-Claude André, by appointment of the Court, 547 
U. S. 1067, argued the cause and filed briefs for petitioners 
in all cases under this Court’s Rule 12.4. 

Linda M. Olivieri, Assistant Attorney General of Michi­
gan, argued the cause for respondents in all cases. With 
her on the brief were Michael A. Cox, Attorney General, 
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Thomas L. Casey, Solicitor General, and John L. Thurber, 
Assistant Attorney General.† 

Chief Justice Roberts delivered the opinion of the 
Court. 

In an effort to address the large number of prisoner com­
plaints filed in federal court, Congress enacted the Prison 
Litigation Reform Act of 1995 (PLRA), 110 Stat. 1321–71, as 
amended, 42 U. S. C. § 1997e et seq. Among other reforms, 
the PLRA mandates early judicial screening of prisoner com­
plaints and requires prisoners to exhaust prison grievance 
procedures before filing suit. 28 U. S. C. § 1915A; 42 U. S. C. 
§ 1997e(a). The Sixth Circuit, along with some other lower 
courts, adopted several procedural rules designed to imple­

†A brief of amici curiae urging reversal was filed for the American 
Civil Liberties Union et al. by Margaret Winter, Elizabeth Alexander, 
Steven R. Shapiro, Michael J. Steinberg, Kary L. Moss, John Boston, Gio­
vanna Shay, Jerome N. Frank, Paul D. Reingold, Stephen Hanlon, San­
dra Girard, and David A. Singleton. 

A brief of amici curiae was filed for the State of New York et al. by 
Eliot Spitzer, former Attorney General of New York, Caitlin J. Halligan, 
Solicitor General, Daniel Smirlock, Deputy Solicitor General, Peter H. 
Schiff, Senior Counsel, and Robert M. Goldfarb and Martin A. Hotvet, 
Assistant Solicitors General, and by the Attorneys General and former 
Attorneys General for their respective jurisdictions as follows: Troy King 
of Alabama, David Márquez of Alaska, Mike Beebe of Arkansas, Bill Lock­
yer of California, John W. Suthers of Colorado, Carl C. Danberg of Dela­
ware, Robert J. Spagnoletti of the District of Columbia, Charles J. Crist, 
Jr., of Florida, Mark J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, 
Lisa Madigan of Illinois, J. Joseph Curran, Jr., of Maryland, Jeremiah 
W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Jon Bruning of 
Nebraska, George J. Chanos of Nevada, Wayne Stenehjem of North Da­
kota, Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma, Hardy 
Myers of Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Patrick Lynch 
of Rhode Island, Henry McMaster of South Carolina, Lawrence E. Long 
of South Dakota, Paul G. Summers of Tennessee, Greg Abbott of Texas, 
Mark L. Shurtleff of Utah, Robert F. McDonnell of Virginia, Rob Mc-
Kenna of Washington, Darrell V. McGraw, Jr., of West Virginia, Peggy A. 
Lautenschlager of Wisconsin, and Patrick J. Crank of Wyoming. 
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ment this exhaustion requirement and facilitate early judi­
cial screening. These rules require a prisoner to allege and 
demonstrate exhaustion in his complaint, permit suit only 
against defendants who were identified by the prisoner in 
his grievance, and require courts to dismiss the entire action 
if the prisoner fails to satisfy the exhaustion requirement 
as to any single claim in his complaint. Other lower courts 
declined to adopt such rules. We granted certiorari to re­
solve the conflict and now conclude that these rules are not 
required by the PLRA, and that crafting and imposing them 
exceeds the proper limits on the judicial role. 

I 

Prisoner litigation continues to “account for an outsized 
share of filings” in federal district courts. Woodford v. Ngo, 
548 U. S. 81, 94, n. 4 (2006). In 2005, nearly 10 percent of 
all civil cases filed in federal courts nationwide were prisoner 
complaints challenging prison conditions or claiming civil 
rights violations.1 Most of these cases have no merit; many 
are frivolous. Our legal system, however, remains com­
mitted to guaranteeing that prisoner claims of illegal conduct 
by their custodians are fairly handled according to law. The 
challenge lies in ensuring that the flood of nonmeritorious 
claims does not submerge and effectively preclude consider­
ation of the allegations with merit. See Neitzke v. Wil­
liams, 490 U. S. 319, 327 (1989). 

Congress addressed that challenge in the PLRA. What 
this country needs, Congress decided, is fewer and better 
prisoner suits. See Porter v. Nussle, 534 U. S. 516, 524 
(2002) (PLRA intended to “reduce the quantity and improve 

1 See Administrative Office of the United States Courts, Judicial Facts 
and Figures, Tables 4.4, 4.6, http://www.uscourts.gov/judicialfactsfigures/ 
contents.html (as visited Jan. 17, 2007, and available in Clerk of Court’s 
case file). That number excludes habeas corpus petitions and motions to 
vacate a sentence. If these filings are included, prisoner complaints con­
stituted 24 percent of all civil filings in 2005. 

http://www.uscourts.gov/judicialfactsfigures/
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the quality of prisoner suits”). To that end, Congress en­
acted a variety of reforms designed to filter out the bad 
claims and facilitate consideration of the good. Key among 
these was the requirement that inmates complaining about 
prison conditions exhaust prison grievance remedies before 
initiating a lawsuit. 

The exhaustion provision of the PLRA states: 

“No action shall be brought with respect to prison 
conditions under [42 U. S. C. § 1983], or any other Fed­
eral law, by a prisoner confined in any jail, prison, 
or other correctional facility until such administrative 
remedies as are available are exhausted.” 42 U. S. C. 
§ 1997e(a). 

Requiring exhaustion allows prison officials an opportunity 
to resolve disputes concerning the exercise of their responsi­
bilities before being haled into court. This has the potential 
to reduce the number of inmate suits, and also to improve 
the quality of suits that are filed by producing a useful ad­
ministrative record. Woodford, supra, at 94–95. In an at­
tempt to implement the exhaustion requirement, some lower 
courts have imposed procedural rules that have become the 
subject of varying levels of disagreement among the federal 
courts of appeals. 

The first question presented centers on a conflict over 
whether exhaustion under the PLRA is a pleading require­
ment the prisoner must satisfy in his complaint or an affirm­
ative defense the defendant must plead and prove.2 The 

2 Compare Steele v. Federal Bureau of Prisons, 355 F. 3d 1204, 1210 
(CA10 2003) (pleading requirement); Brown v. Toombs, 139 F. 3d 1102, 
1104 (CA6 1998) (per curiam) (same); Rivera v. Allin, 144 F. 3d 719, 731 
(CA11 1998) (same), with Anderson v. XYZ Correctional Health Servs., 
Inc., 407 F. 3d 674, 681 (CA4 2005) (affirmative defense); Wyatt v. Terhune, 
315 F. 3d 1108, 1119 (CA9 2003) (same); Casanova v. Dubois, 304 F. 3d 75, 
77, n. 3 (CA1 2002) (same); Ray v. Kertes, 285 F. 3d 287, 295 (CA3 2002) 
(same); Foulk v. Charrier, 262 F. 3d 687, 697 (CA8 2001) (same); Massey 
v. Helman, 196 F. 3d 727, 735 (CA7 1999) (same); Jenkins v. Haubert, 179 
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Sixth Circuit, adopting the former view, requires prisoners 
to attach proof of exhaustion—typically copies of the griev­
ances—to their complaints to avoid dismissal. If no written 
record of the grievance is available, the inmate must plead 
with specificity how and when he exhausted the grievance 
procedures. Knuckles El v. Toombs, 215 F. 3d 640, 642 
(2000). 

The next issue concerns how courts determine whether a 
prisoner has properly exhausted administrative remedies— 
specifically, the level of detail required in a grievance to put 
the prison and individual officials on notice of the claim. 
The Sixth Circuit requires that a prisoner have identified, 
in the first step of the grievance process, each individual 
later named in the lawsuit to properly exhaust administra­
tive remedies. Burton v. Jones, 321 F. 3d 569, 575 (2003). 
Other Circuits have taken varying approaches to this ques­
tion, see, e. g., Butler v. Adams, 397 F. 3d 1181, 1183 (CA9 
2005) (proper exhaustion requires use of the administrative 
process provided by the State; if that process does not re­
quire identification of specific persons, neither does the 
PLRA); Johnson v. Johnson, 385 F. 3d 503, 522 (CA5 2004) 
(“[T]he grievance must provide administrators with a fair 
opportunity under the circumstances to address the problem 
that will later form the basis of the suit”); Riccardo v. 
Rausch, 375 F. 3d 521, 524 (CA7 2004) (exhaustion satisfied 
if grievance “served its function of alerting the state and 
inviting corrective action”), none going as far as the Sixth 
Circuit in requiring in every case that the defendants have 
been named from the beginning of the grievance process. 

Finally, the Circuits are divided over what the PLRA re­
quires when both exhausted and unexhausted claims are in-

F. 3d 19, 28–29 (CA2 1999) (same). See also Johnson v. Johnson, 385 F. 3d 
503, 516, n. 7 (CA5 2004) (noting the conflict but not deciding the question); 
Jackson v. District of Columbia, 254 F. 3d 262, 267 (CADC 2001) (treating 
exhaustion as an affirmative defense). 



549US1 Unit: $U12 [03-28-10 16:26:06] PAGES PGT: OPIN

206 JONES v. BOCK 

Opinion of the Court 

cluded in a complaint.3 Some Circuits, including the Sixth 
Circuit, apply a “total exhaustion” rule, under which no part 
of the suit may proceed if any single claim in the action is 
not properly exhausted. See, e. g., Jones Bey v. Johnson, 
407 F. 3d 801, 805 (CA6 2005). Among Circuits requiring 
total exhaustion there is further disagreement over what to 
do if the requirement is not met. Most courts allow the 
prisoner to amend his complaint to include only exhausted 
claims, e. g., Kozohorsky v. Harmon, 332 F. 3d 1141, 1144 
(CA8 2003), but the Sixth Circuit denies leave to amend, dis­
misses the action, and requires that it be filed anew with 
only exhausted claims, Baxter v. Rose, 305 F. 3d 486, 488 
(2002); Jones Bey, supra, at 807. See also McGore v. Wrig­
glesworth, 114 F. 3d 601, 612 (1997). Other Circuits reject 
total exhaustion altogether, instead dismissing only unex­
hausted claims and considering the rest on the merits. See, 
e. g., Ortiz v. McBride, 380 F. 3d 649, 663 (CA2 2004). 

A 

Petitioners are inmates in the custody of the Michigan De­
partment of Corrections (MDOC). At the time petitioners 
filed their grievances, MDOC Policy Directive 03.02.130 
(Nov. 1, 2000) set forth the applicable grievance procedures. 
1 App. 138–157.4 The policy directive describes what issues 

3 Compare Jones Bey v. Johnson, 407 F. 3d 801, 805 (CA6 2005) (requir­
ing dismissal of the entire action if one unexhausted claim is present); 
Ross v. County of Bernalillo, 365 F. 3d 1181, 1189 (CA10 2004) (same); 
Vazquez v. Ragonese, 142 Fed. Appx. 606, 607 (CA3 2005) (per curiam) 
(same); Kozohorsky v. Harmon, 332 F. 3d 1141, 1144 (CA8 2003) (same), 
with Lira v. Herrera, 427 F. 3d 1164, 1175 (CA9 2005) (allowing dismissal 
of only unexhausted claims); Ortiz v. McBride, 380 F. 3d 649, 663 (CA2 
2004) (same); Lewis v. Washington, 300 F. 3d 829, 835 (CA7 2002) (same). 
See also Johnson, supra, at 523, n. 15 (suggesting that total exhaustion is 
an open question in the Fifth Circuit). 

4 MDOC has since revised its policy. See Policy Directive 03.02.130 (ef­
fective Dec. 19, 2003), App. to Brief for Respondents 1b. The new policy 
is not at issue in these cases. 
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are grievable and contains instructions for filing and process­
ing grievances. 

Inmates must first attempt to resolve a problem orally 
within two business days of becoming aware of the grievable 
issue. Id., at 147. If oral resolution is unsuccessful, the in­
mate may proceed to Step I of the grievance process, and 
submit a completed grievance form within five business days 
of the attempted oral resolution. Id., at 147, 149–150. The 
Step I grievance form provided by MDOC (a one-page form 
on which the inmate fills out identifying information and is 
given space to describe the complaint) advises inmates to be 
“brief and concise in describing your grievance issue.” 2 id., 
at 1. The inmate submits the grievance to a designated 
grievance coordinator, who assigns it to a respondent—gen­
erally the supervisor of the person being grieved. 1 id., 
at 150. 

If the inmate is dissatisfied with the Step I response, he 
may appeal to Step II by obtaining an appeal form within 
five business days of the response, and submitting the appeal 
within five business days of obtaining the form. Id., at 152. 
The respondent at Step II is designated by the policy, id., at 
152–153 (e. g., the regional health administrator for medical 
care grievances). If still dissatisfied after Step II, the in­
mate may further appeal to Step III using the same appeal 
form; the MDOC director is designated as respondent for all 
Step III appeals. Id., at 154. 

Lorenzo Jones 

Petitioner Lorenzo Jones is incarcerated at MDOC’s Sagi­
naw Correctional Facility. In November 2000, while in 
MDOC’s custody, Jones was involved in a vehicle accident 
and suffered significant injuries to his neck and back. Sev­
eral months later Jones was given a work assignment he 
allegedly could not perform in light of his injuries. Accord­
ing to Jones, respondent Paul Morrison—in charge of work 
assignments at the prison—made the inappropriate assign­
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ment, even though he knew of Jones’s injuries. When Jones 
reported to the assignment, he informed the staff member 
in charge—respondent Michael Opanasenko—that he could 
not perform the work; Opanasenko allegedly told him to do 
the work or “ ‘suffer the consequences.’ ” Id., at 20. Jones 
performed the required tasks and allegedly aggravated his 
injuries. After unsuccessfully seeking redress through 
MDOC’s grievance process, Jones filed a complaint in the 
Eastern District of Michigan under 42 U. S. C. § 1983 for 
deliberate indifference to medical needs, retaliation, and 
harassment. Jones named as defendants, in addition to 
Morrison and Opanasenko, respondents Barbara Bock (the 
warden), Valerie Chaplin (a deputy warden), Janet Konkle (a 
registered nurse), and Ahmad Aldabaugh (a physician). 

A Magistrate Judge recommended dismissal for failure to 
state a claim with respect to Bock, Chaplin, Konkle, and Al­
dabaugh, and the District Court agreed. 1 App. 41. With 
respect to Morrison and Opanasenko, however, the Magis­
trate Judge recommended that the suit proceed, finding that 
Jones had exhausted his administrative remedies as to those 
two. Id., at 18–29. The District Court Judge disagreed. 
In his complaint, Jones provided the dates on which his 
claims were filed at various steps of the MDOC grievance 
procedures. Id., at 41. He did not, however, attach copies 
of the grievance forms or describe the proceedings with 
specificity. Respondents attached copies of all of Jones’s 
grievances to their own motion to dismiss, but the District 
Judge ruled that Jones’s failure to meet his burden to plead 
exhaustion in his complaint could not be cured by respond­
ents. Id., at 42. The Sixth Circuit agreed, holding both 
that Jones failed to comply with the specific pleading require­
ments applied to PLRA suits, 135 Fed. Appx. 837, 839 (2005) 
(per curiam) (citing Knuckles El, 215 F. 3d, at 642), and that, 
even if Jones had shown that he exhausted the claims against 
Morrison and Opanasenko, dismissal was still required under 
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the total exhaustion rule, 135 Fed. Appx., at 839 (citing Jones 
Bey, 407 F. 3d, at 806). 

Timothy Williams 

Petitioner Timothy Williams is incarcerated at MDOC’s 
Adrian Correctional Facility. He suffers from noninvolut­
ing cavernous hemangiomas in his right arm, a medical con­
dition that causes pain, immobility, and disfigurement of 
the limb, and for which he has undergone several surger­
ies. An MDOC physician recommended further surgery to 
provide pain relief, but MDOC’s Correctional Medical Serv­
ices denied the recommendation (and subsequent appeals by 
the doctor) on the ground that the danger of surgery out­
weighed the benefits, which it viewed as cosmetic. The 
MDOC Medical Services Advisory Committee upheld this de­
cision. After Correctional Medical Services indicated that 
it would take the request under advisement, Williams filed a 
grievance objecting to the quality of his medical care and 
seeking authorization for the surgery. He later filed an­
other grievance complaining that he was denied a single­
occupancy handicapped cell, allegedly necessary to accommo­
date his medical condition. After both grievances were 
denied at all stages, Williams filed a complaint in the Eastern 
District of Michigan under § 1983, naming as respondents 
William Overton (former director of MDOC), David Jamrog 
(the warden), Mary Jo Pass and Paul Klee (assistant deputy 
wardens), Chad Markwell (corrections officer), Bonnie Pe­
terson (health unit manager), and Dr. George Pramstaller 
(chief medical officer for MDOC). 

The District Judge found that Williams had failed to ex­
haust his administrative remedies with regard to his medical 
care claim because he had not identified any of the respond­
ents named in his lawsuit during the grievance process.5 

5 Dr. Pramstaller was mentioned at Step III of the grievance process, 
but was apparently never served with the complaint initiating the lawsuit. 
The Magistrate Judge stated that even if the claims against Pramstaller 
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Although Williams’s claim concerning the handicapped cell 
had been properly exhausted, the District Judge—applying 
the total exhaustion rule—dismissed the entire suit. The 
Sixth Circuit affirmed. 136 Fed. Appx. 859, 861–863 (2005) 
(citing Burton, 321 F. 3d, at 574, Curry v. Scott, 249 F. 3d 
493, 504–505 (CA6 2001), and Jones Bey, supra, at 805). 

John Walton 

Petitioner John Walton is incarcerated at MDOC’s Alger 
Maximum Correctional Facility. After assaulting a guard, 
he was sanctioned with an indefinite “upper slot” restric­
tion.6 Several months later, upon learning that other pris­
oners had been given upper slot restrictions of only three 
months for the same infraction, he filed a grievance claiming 
that this disparity was the result of racial discrimination 
(Walton is black, the two other prisoners he identified in his 
grievances are white). After the grievance was denied, 
Walton filed a complaint in the Western District of Michigan 
under § 1983, claiming race discrimination. He named as re­
spondents Barbara Bouchard (former warden), Ken Gearin, 
David Bergh, and Ron Bobo (assistant deputy wardens), 
Catherine Bauman (resident unit manager), and Denise 
Gerth (assistant resident unit supervisor). 

The District Judge dismissed the lawsuit because Walton 
had not named any respondent other than Bobo in his griev­

had been properly exhausted they nonetheless were subject to dismissal 
under the total exhaustion rule. 1 App. 86, 101. It also appears that 
under the Sixth Circuit’s rule requiring a defendant to be named at Step 
I of the grievance process, the claims against Pramstaller, who was not 
mentioned until Step III, would not have been exhausted. See supra, at 
205; n. 7, infra. Because Pramstaller was never served, he is not a re­
spondent in this Court. 

6 An upper slot restriction limits the inmate to receiving food and paper­
work via the lower slot of the cell door. Brief for Respondents 5–6. 
Presumably, this is less desirable than access through the upper slot; the 
record does not reveal how effective this particular sanction is in discour­
aging assaults on staff. 
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ance. His claims against the other respondents were thus 
not properly exhausted, and the court dismissed the entire 
action under the total exhaustion rule. The Sixth Circuit 
affirmed, reiterating its requirement that a prisoner must 
“file a grievance against the person he ultimately seeks to 
sue,” Curry, supra, at 505, and that this requirement can 
only be satisfied by naming each defendant at Step I of the 
MDOC grievance process. Because Walton had exhausted 
prison remedies only as to respondent Bobo, the Sixth Cir­
cuit affirmed the District Court’s dismissal of the entire ac­
tion. 136 Fed. Appx. 846, 848–849 (2005). 

B 

Jones sought review in a petition for certiorari, arguing 
that the Sixth Circuit’s heightened pleading requirement and 
total exhaustion rule contravene the clear language of the 
Federal Rules of Civil Procedure and the PLRA. Williams 
and Walton filed a joint petition under this Court’s Rule 12.4, 
contending that the rule requiring every defendant to be 
named during the grievance process is not required by the 
PLRA, and also challenging the total exhaustion rule. We 
granted both petitions for certiorari, 547 U. S. 1002 (2006), 
and consolidated the cases for our review. 

II 

There is no question that exhaustion is mandatory under 
the PLRA and that unexhausted claims cannot be brought 
in court. Porter, 534 U. S., at 524. What is less clear is 
whether it falls to the prisoner to plead and demonstrate 
exhaustion in the complaint, or to the defendant to raise lack 
of exhaustion as an affirmative defense. The minority rule, 
adopted by the Sixth Circuit, places the burden of pleading 
exhaustion in a case covered by the PLRA on the prisoner; 
most courts view failure to exhaust as an affirmative defense. 
See n. 2, supra. 
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We think petitioners, and the majority of courts to con­
sider the question, have the better of the argument. Fed­
eral Rule of Civil Procedure 8(a) requires simply a “short 
and plain statement of the claim” in a complaint, while Rule 
8(c) identifies a nonexhaustive list of affirmative defenses 
that must be pleaded in response. The PLRA itself is not a 
source of a prisoner’s claim; claims covered by the PLRA are 
typically brought under 42 U. S. C. § 1983, which does not 
require exhaustion at all, see Patsy v. Board of Regents 
of Fla., 457 U. S. 496, 516 (1982). Petitioners assert that 
courts typically regard exhaustion as an affirmative defense 
in other contexts, see Brief for Petitioners 34–36, and 
nn. 12–13 (citing cases), and respondents do not seriously dis­
pute the general proposition. We have referred to exhaus­
tion in these terms, see, e. g., Wright v. Universal Maritime 
Service Corp., 525 U. S. 70, 75 (1998) (referring to “failure 
to exhaust” as an “affirmative defens[e]”), including in the 
similar statutory scheme governing habeas corpus, Day v. 
McDonough, 547 U. S. 198, 208 (2006) (referring to exhaus­
tion as a “defense”). The PLRA dealt extensively with the 
subject of exhaustion, see 42 U. S. C. §§ 1997e(a), (c)(2), but 
is silent on the issue whether exhaustion must be pleaded 
by the plaintiff or is an affirmative defense. This is strong 
evidence that the usual practice should be followed, and the 
usual practice under the Federal Rules is to regard exhaus­
tion as an affirmative defense. 

In a series of recent cases, we have explained that courts 
should generally not depart from the usual practice under 
the Federal Rules on the basis of perceived policy concerns. 
Thus, in Leatherman v. Tarrant County Narcotics Intelli­
gence and Coordination Unit, 507 U. S. 163 (1993), we unani­
mously reversed the Court of Appeals for imposing a height­
ened pleading standard in § 1983 suits against municipalities. 
We explained that “[p]erhaps if [the] Rules . . . were rewrit­
ten today, claims against municipalities under § 1983 might 
be subjected to the added specificity requirement . . . . But 
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that is a result which must be obtained by the process of 
amending the Federal Rules, and not by judicial interpreta­
tion.” Id., at 168. 

In Swierkiewicz v. Sorema N. A., 534 U. S. 506 (2002), we 
unanimously reversed the Court of Appeals for requiring 
employment discrimination plaintiffs to specifically allege 
the elements of a prima facie case of discrimination. We 
explained that “the Federal Rules do not contain a height­
ened pleading standard for employment discrimination 
suits,” and a “requirement of greater specificity for particu­
lar claims” must be obtained by amending the Federal Rules. 
Id., at 515 (citing Leatherman). And just last Term, in Hill 
v. McDonough, 547 U. S. 573 (2006), we unanimously rejected 
a proposal that § 1983 suits challenging a method of execu­
tion must identify an acceptable alternative: “Specific plead­
ing requirements are mandated by the Federal Rules of Civil 
Procedure, and not, as a general rule, through case-by-case 
determinations of the federal courts.” Id., at 582 (citing 
Swierkiewicz). 

The Sixth Circuit and other courts requiring prisoners to 
plead and demonstrate exhaustion in their complaints con­
tend that if the “new regime” mandated by the PLRA for 
prisoner complaints is to function effectively, prisoner com­
plaints must be treated outside of this typical framework. 
See Baxter, 305 F. 3d, at 489. These courts explain that the 
PLRA not only imposed a new mandatory exhaustion re­
quirement, but also departed in a fundamental way from the 
usual procedural ground rules by requiring judicial screening 
to filter out nonmeritorious claims: Courts are to screen in­
mate complaints “before docketing, if feasible or, . . . as soon 
as practicable after docketing,” and dismiss the complaint if 
it is “frivolous, malicious, . . .  fails  to  state  a  claim upon which 
relief may be granted[,] or . . . seeks monetary relief from 
a defendant who is immune from such relief.” 28 U. S. C. 
§§ 1915A(a), (b). All this may take place before any respon­
sive pleading is filed—unlike in the typical civil case, defend­
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ants do not have to respond to a complaint covered by the 
PLRA until required to do so by the court, and waiving the 
right to reply does not constitute an admission of the allega­
tions in the complaint. See 42 U. S. C. §§ 1997e(g)(1), (2). 
According to respondents, these departures from the normal 
litigation framework of complaint and response mandate a 
different pleading requirement for prisoner complaints, if the 
screening is to serve its intended purpose. See, e. g., Baxter, 
supra, at 489 (“This court’s heightened pleading standards 
for complaints covered by the PLRA are designed to facili­
tate the Act’s screening requirements . . . ”); Knuckles El, 
215 F. 3d, at 642. See also Brief for Respondents 17. 

We think that the PLRA’s screening requirement does 
not—explicitly or implicitly—justify deviating from the 
usual procedural practice beyond the departures specified by 
the PLRA itself. Before the PLRA, the in forma pauperis 
provision of § 1915, applicable to most prisoner litigation, 
permitted sua sponte dismissal only if an action was frivo­
lous or malicious. 28 U. S. C. § 1915(d) (1994 ed.); see also 
Neitzke, 490 U. S., at 320 (concluding that a complaint that 
fails to state a claim was not frivolous under § 1915(d) and 
thus could not be dismissed sua sponte). In the PLRA, 
Congress added failure to state a claim and seeking mone­
tary relief from a defendant immune from such relief as 
grounds for sua sponte dismissal of in forma pauperis cases, 
§ 1915(e)(2)(B) (2000 ed.), and provided for judicial screening 
and sua sponte dismissal of prisoner suits on the same four 
grounds, § 1915A(b); 42 U. S. C. § 1997e(c)(1). Although ex­
haustion was a “centerpiece” of the PLRA, Woodford, 548 
U. S., at 84, failure to exhaust was notably not added in 
terms to this enumeration. There is thus no reason to sup­
pose that the normal pleading rules have to be altered to 
facilitate judicial screening of complaints specifically for fail­
ure to exhaust. 

Some courts have found that exhaustion is subsumed 
under the PLRA’s enumerated ground authorizing early dis­
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missal for “fail[ure] to state a claim upon which relief may 
be granted.” 28 U. S. C. §§ 1915A(b)(1), 1915(e)(2)(B); 42 
U. S. C. § 1997e(c)(1). See Baxter, supra, at 489; Steele v. 
Federal Bureau of Prisons, 355 F. 3d 1204, 1210 (CA10 2003); 
Rivera v. Allin, 144 F. 3d 719, 731 (CA11 1998). The point 
is a bit of a red herring. A complaint is subject to dismissal 
for failure to state a claim if the allegations, taken as true, 
show the plaintiff is not entitled to relief. If the allegations, 
for example, show that relief is barred by the applicable stat­
ute of limitations, the complaint is subject to dismissal for 
failure to state a claim; that does not make the statute of 
limitations any less an affirmative defense, see Fed. Rule Civ. 
Proc. 8(c). Whether a particular ground for opposing a 
claim may be the basis for dismissal for failure to state a 
claim depends on whether the allegations in the complaint 
suffice to establish that ground, not on the nature of the 
ground in the abstract. See Leveto v. Lapina, 258 F. 3d 156, 
161 (CA3 2001) (“[A] complaint may be subject to dismissal 
under Rule 12(b)(6) when an affirmative defense . . . appears 
on its face” (internal quotation marks omitted)). See also 
Lopez-Gonzalez v. Comerio, 404 F. 3d 548, 551 (CA1 2005) 
(dismissing a complaint barred by the statute of limitations 
under Rule 12(b)(6)); Pani v. Empire Blue Cross Blue 
Shield, 152 F. 3d 67, 74–75 (CA2 1998) (dismissing a com­
plaint barred by official immunity under Rule 12(b)(6)). See 
also 5B C. Wright & A. Miller, Federal Practice and Proce­
dure § 1357, pp. 708–710, 721–729 (3d ed. 2004). Determin­
ing that Congress meant to include failure to exhaust under 
the rubric of “failure to state a claim” in the screening provi­
sions of the PLRA would thus not support treating exhaus­
tion as a pleading requirement rather than an affirmative 
defense. 

The argument that screening would be more effective if 
exhaustion had to be shown in the complaint proves too 
much; the same could be said with respect to any affirmative 
defense. The rejoinder that the PLRA focused on exhaus­
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tion rather than other defenses simply highlights the failure 
of Congress to include exhaustion in terms among the enu­
merated grounds justifying dismissal upon early screening. 
As noted, that is not to say that failure to exhaust cannot be 
a basis for dismissal for failure to state a claim. It is to say 
that there is no basis for concluding that Congress implicitly 
meant to transform exhaustion from an affirmative defense 
to a pleading requirement by the curiously indirect route of 
specifying that courts should screen PLRA complaints and 
dismiss those that fail to state a claim. 

Respondents point to 42 U. S. C. § 1997e(g) as confirming 
that the usual pleading rules should not apply to PLRA suits, 
but we think that provision supports petitioners. It spec­
ifies that defendants can waive their right to reply to a 
prisoner complaint without the usual consequence of being 
deemed to have admitted the allegations in the complaint. 
See § 1997e(g)(1) (allowing defendants to waive their re­
sponse without admitting the allegations “[n]otwithstanding 
any other law or rule of procedure”). This shows that when 
Congress meant to depart from the usual procedural require­
ments, it did so expressly. 

We conclude that failure to exhaust is an affirmative de­
fense under the PLRA, and that inmates are not required 
to specially plead or demonstrate exhaustion in their com­
plaints. We understand the reasons behind the decisions of 
some lower courts to impose a pleading requirement on 
plaintiffs in this context, but that effort cannot fairly be 
viewed as an interpretation of the PLRA. “Whatever 
temptations the statesmanship of policy-making might 
wisely suggest,” the judge’s job is to construe the statute— 
not to make it better. Frankfurter, Some Reflections on the 
Reading of Statutes, 47 Colum. L. Rev. 527, 533 (1947). The 
judge “must not read in by way of creation,” but instead 
abide by the “duty of restraint, th[e] humility of function as 
merely the translator of another’s command.” Id., at 533– 
534. See United States v. Goldenberg, 168 U. S. 95, 103 
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(1897) (“No mere omission . . . which it may seem wise to 
have specifically provided for, justif[ies] any judicial addition 
to the language of the statute”). Given that the PLRA does 
not itself require plaintiffs to plead exhaustion, such a result 
“must be obtained by the process of amending the Federal 
Rules, and not by judicial interpretation.” Leatherman, 507 
U. S., at 168. 

III 

The Sixth Circuit threw out the Williams and Walton suits 
because those prisoners had not identified in their initial 
grievances each defendant they later sued. 136 Fed. Appx., 
at 862–863; id., at 848–849. See Burton, 321 F. 3d, at 575.7 

Here again the lower court’s procedural rule lacks a textual 
basis in the PLRA. The PLRA requires exhaustion of 
“such administrative remedies as are available,” 42 U. S. C. 
§ 1997e(a), but nothing in the statute imposes a “name all 
defendants” requirement along the lines of the Sixth Cir­
cuit’s judicially created rule. Respondents argue that with­
out such a rule the exhaustion requirement would become 
a “ ‘useless appendage,’ ” Brief for Respondents 44 (quoting 
Woodford, 548 U. S., at 93), but the assertion is hyperbole, 
and the citation of Woodford misplaced. 

Woodford held that “proper exhaustion” was required 
under the PLRA, and that this requirement was not satis­
fied when grievances were dismissed because prisoners had 

7 This “name all defendants” rule apparently applies even when a pris­
oner does not learn the identity of the responsible party until a later step 
of the grievance process. Upon learning the identity of the responsible 
party, the prisoner is required to bring an entirely new grievance to prop­
erly exhaust. 136 Fed. Appx. 846, 849 (CA6 2005) (“At that point [after 
he learned, in response to a Step I grievance, that Gearin was responsible 
for the upper slot restriction], Walton was armed with all of the informa­
tion that he needed to file a Step I grievance against . . . Gearin—and a 
federal complaint against Gearin once the claim had been exhausted—but 
he simply chose not to follow this route”). At oral argument, Michigan 
admitted that it did not agree with at least this application of the rule. 
Tr. of Oral Arg. 44–45. 
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missed deadlines set by the grievance policy. Id., at 93–95. 
At the time each of the grievances at issue here was filed, 
in contrast, the MDOC policy did not contain any provision 
specifying who must be named in a grievance. MDOC’s pol­
icy required only that prisoners “be as specific as possible” 
in their grievances, 1 App. 148, while at the same time the 
required forms advised them to “[b]e brief and concise,” 2 
id., at 1. The MDOC grievance form does not require a pris­
oner to identify a particular responsible party, and the re­
spondent is not necessarily the allegedly culpable prison of­
ficial, but rather an administrative official designated in the 
policy to respond to particular types of grievances at differ­
ent levels. Supra, at 207. The grievance policy specifically 
provides that the grievant at Step I “shall have the opportu­
nity to explain the grievance more completely at [an] inter­
view, enabling the Step I respondent to gather any additional 
information needed to respond to the grievance.” 1 App. 
151. Nothing in the MDOC policy itself supports the conclu­
sion that the grievance process was improperly invoked sim­
ply because an individual later named as a defendant was not 
named at the first step of the grievance process. 

Nor does the PLRA impose such a requirement. In 
Woodford, we held that to properly exhaust administrative 
remedies prisoners must “complete the administrative re­
view process in accordance with the applicable procedural 
rules,” 548 U. S., at 88—rules that are defined not by the 
PLRA, but by the prison grievance process itself. Compli­
ance with prison grievance procedures, therefore, is all that 
is required by the PLRA to “properly exhaust.” The level 
of detail necessary in a grievance to comply with the griev­
ance procedures will vary from system to system and claim 
to claim, but it is the prison’s requirements, and not the 
PLRA, that define the boundaries of proper exhaustion. As 
MDOC’s procedures make no mention of naming particular 
officials, the Sixth Circuit’s rule imposing such a prerequisite 
to proper exhaustion is unwarranted. 
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We have identified the benefits of exhaustion to include 
allowing a prison to address complaints about the program 
it administers before being subjected to suit, reducing litiga­
tion to the extent complaints are satisfactorily resolved, and 
improving litigation that does occur by leading to the prepa­
ration of a useful record. See id., at 88–91; Porter, 534 U. S., 
at 524–525. The Sixth Circuit rule may promote early no­
tice to those who might later be sued, but that has not been 
thought to be one of the leading purposes of the exhaustion 
requirement. See Johnson, 385 F. 3d, at 522 (“We are mind­
ful that the primary purpose of a grievance is to alert prison 
officials to a problem, not to provide personal notice to a 
particular official that he may be sued; the grievance is not 
a summons and complaint that initiates adversarial litiga­
tion”); see also Brief for American Civil Liberties Union 
et al. as Amici Curiae 8–9, and n. 6 (collecting grievance 
procedures and noting that the majority do not require pris­
oners to identify specific individuals). 

We do not determine whether the grievances filed by peti­
tioners satisfied the requirement of “proper exhaustion,” 
Woodford, supra, at 93, but simply conclude that exhaustion 
is not per se inadequate simply because an individual later 
sued was not named in the grievances. We leave it to the 
court below in the first instance to determine the sufficiency 
of the exhaustion in these cases. 

IV 

The final issue concerns how courts should address com­
plaints in which the prisoner has failed to exhaust some, but 
not all, of the claims asserted in the complaint.8 All agree 

8 Although we reverse the Sixth Circuit’s rulings on the substantive ex­
haustion requirements as to all three petitioners, the question whether a 
total exhaustion rule is contemplated by the PLRA is not moot. In 
Jones’s case, the Sixth Circuit ruled in the alternative that total exhaus­
tion required dismissal. 135 Fed. Appx. 837, 839 (2005) (per curiam) 
(“[E]ven if Jones had shown he had exhausted some of his claims, the 
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that no unexhausted claim may be considered. The issue is 
whether the court should proceed with the exhausted claims, 
or instead—as the Sixth Circuit has held—dismiss the entire 
action if any one claim is not properly exhausted. See Jones 
Bey, 407 F. 3d, at 807.9 

Here the Sixth Circuit can point to language in the PLRA 
in support of its rule. Section 1997e(a) provides that “[n]o 
action shall be brought” unless administrative procedures 
are exhausted. Respondents argue that if Congress in­
tended courts to dismiss only unexhausted claims while re­
taining the balance of the lawsuit, the word “claim” rather 
than “action” would have been used in this provision. 

This statutory phrasing—“no action shall be brought”—is 
boilerplate language. There are many instances in the Fed­
eral Code where similar language is used, but such language 
has not been thought to lead to the dismissal of an entire 
action if a single claim fails to meet the pertinent standards. 
Statutes of limitations, for example, are often introduced by 
a variant of the phrase “no action shall be brought,” see, e. g., 
Beach v. Ocwen Fed. Bank, 523 U. S. 410, 416 (1998); 18 
U. S. C. § 1030(g) (2000 ed., Supp. IV), but we have never 
heard of an entire complaint being thrown out simply be­
cause one of several discrete claims was barred by the stat­
ute of limitations, and it is hard to imagine what purpose 
such a rule would serve. The same is true with respect to 
other uses of the “no action shall be brought” phrasing. See, 
e. g., Hawksbill Sea Turtle v. Federal Emergency Manage­
ment Agency, 126 F. 3d 461, 471 (CA3 1997) (dismissing only 

district court properly dismissed the complaint because Jones did not show 
that he had exhausted all of his claims”). 

9 After we granted certiorari, the Sixth Circuit suggested that the adop­
tion of a total exhaustion rule in that Circuit in Jones Bey ran contrary to 
previous panel decisions and was therefore not controlling. Spencer v. 
Bouchard, 449 F. 3d 721, 726 (2006). See also Rule 206(c) (CA6 2006). 
As total exhaustion was applied in the cases under review, and the Sixth 
Circuit is not the only court to apply this rule, we do not concern ourselves 
with this possible intracircuit split. 
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claims that fail to comply with the citizen suit notification 
requirement of 16 U. S. C. § 1540(g)(2), which states that “[n]o 
action may be commenced” until an agency has declined to 
act after being given written notice). 

More generally, statutory references to an “action” have 
not typically been read to mean that every claim included in 
the action must meet the pertinent requirement before the 
“action” may proceed. See, e. g., Exxon Mobil Corp. v. Alla­
pattah Services, Inc., 545 U. S. 546, 560–563 (2005) (District 
Court had jurisdiction over a “civil action” under 28 U. S. C. 
§ 1367(a), even if it might not have jurisdiction over each sep­
arate claim pressed in the action); Chicago v. International 
College of Surgeons, 522 U. S. 156, 166 (1997) (District Court 
had jurisdiction over removed “civil action” even if every 
claim did not satisfy jurisdictional prerequisites). 

As a general matter, if a complaint contains both good and 
bad claims, the court proceeds with the good and leaves the 
bad. “[O]nly the bad claims are dismissed; the complaint as 
a whole is not. If Congress meant to depart from this norm, 
we would expect some indication of that, and we find none.” 
Robinson v. Page, 170 F. 3d 747, 748–749 (CA7 1999) (consid­
ering § 1997e(e)). 

Respondents note an exception to this general rule, the 
total exhaustion rule in habeas corpus. In Rose v. Lundy, 
455 U. S. 509, 522 (1982), we held that “mixed” habeas peti­
tions—containing both exhausted and unexhausted claims— 
cannot be adjudicated. This total exhaustion rule applied in 
habeas was initially derived from considerations of “comity 
and federalism,” not any statutory command. Rhines v. 
Weber, 544 U. S. 269, 273 (2005); id., at 274 (noting that Con­
gress “preserved Lundy’s total exhaustion requirement” in 
28 U. S. C. § 2254(b)(1)(A)). Separate claims in a single ha­
beas petition generally seek the same relief from custody, 
and success on one is often as good as success on another. 
In such a case it makes sense to require exhaustion of all 
claims in state court before allowing the federal action to 
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proceed. A typical PLRA suit with multiple claims, on the 
other hand, may combine a wide variety of discrete com­
plaints, about interactions with guards, prison conditions, 
generally applicable rules, and so on, seeking different relief 
on each claim. There is no reason failure to exhaust on one 
necessarily affects any other. In any event, even if the ha­
beas total exhaustion rule is pertinent, it does not in fact 
depart from the usual practice—as we recently held, a court 
presented with a mixed habeas petition “should allow the 
petitioner to delete the unexhausted claims and to proceed 
with the exhausted claims . . . .” Rhines, supra, at 278. 
This is the opposite of the rule the Sixth Circuit adopted, 
and precisely the rule that respondents argue against. 

Respondents’ reading of 42 U. S. C. § 1997e(a) to contain a 
total exhaustion rule is bolstered by the fact that other sec­
tions of the PLRA distinguish between actions and claims. 
Section 1997e(c)(1), for example, provides that a court shall 
dismiss an action for one of four enumerated deficiencies, 
while § 1997e(c)(2) allows a court to dismiss a claim for one 
of these reasons without first determining whether the claim 
is exhausted. Similarly, 28 U. S. C. § 1915A(b) directs dis­
trict courts to dismiss “the complaint, or any portion of the 
complaint,” before docketing under certain circumstances. 
This demonstrates that Congress knew how to differentiate 
between the entire action and particular claims when it 
wanted to, and suggests that its use of “action” rather than 
“claim” in 42 U. S. C. § 1997e(a) should be given effect. 

But the interpretation respondents advocate creates its 
own inconsistencies. Section 1997e(e) contains similar lan­
guage, “[n]o . . . action may  be  brought . . . for  mental or 
emotional injury suffered while in custody without a prior 
showing of physical injury,” yet respondents cite no case in­
terpreting this provision to require dismissal of the entire 
lawsuit if only one claim does not comply, and again we see 
little reason for such an approach. Accord, Cassidy v. Indi­
ana Dept. of Corrections, 199 F. 3d 374, 376–377 (CA7 2000) 
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(dismissing only the portions of the complaint barred by 
§ 1997e(e)); see also Williams v. Ollis, 230 F. 3d 1361 (CA6 
2000) (unpublished table decision) (same). Interpreting the 
phrase “no action shall be brought” to require dismissal of 
the entire case under § 1997e(a) but not § 1997e(e) would con­
travene our normal rules of statutory construction. Na­
tional Credit Union Admin. v. First Nat. Bank & Trust Co., 
522 U. S. 479, 501–502 (1998). 

In pressing the total exhaustion argument, respondents 
also marshal the policy and purpose underlying the PLRA— 
this time in a supporting rather than lead role. The invig­
orated exhaustion requirement is a “centerpiece” of the 
statute, Woodford, 548 U. S., at 84, and if the exhaustion 
requirement of § 1997e(a) is not effectuated by a total ex­
haustion rule, they argue, inmates will have little incen­
tive to ensure that they have exhausted all available admin­
istrative remedies before proceeding to court. The PLRA 
mandated early judicial screening to reduce the burden of 
prisoner litigation on the courts; a total exhaustion rule 
allows courts promptly to dismiss an action upon identify­
ing an unexhausted claim. The alternative approach turns 
judges into editors of prisoner complaints, rather than creat­
ing an incentive for prisoners to exhaust properly. See Ross 
v. County of Bernalillo, 365 F. 3d 1181, 1190 (CA10 2004). 

We are not persuaded by these policy arguments. In fact, 
the effect of a total exhaustion rule could be that inmates 
will file various claims in separate suits, to avoid the possibil­
ity of an unexhausted claim tainting the others. That would 
certainly not comport with the purpose of the PLRA to 
reduce the quantity of inmate suits. Additionally, district 
judges who delve into a prisoner complaint only to realize it 
contains an unexhausted claim, requiring dismissal of the en­
tire complaint under the total exhaustion rule, will often 
have to begin the process all over again when the prisoner 
refiles. In light of typically short prison grievance time lim­
its, prisoners’ refiled complaints will often be identical to 
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what the district court would have considered had it simply 
dismissed unexhausted claims as it encountered them and 
proceeded with the exhausted ones. Perhaps filing fees and 
concerns about the applicability of the “three strikes” rule, 
28 U. S. C. § 1915(g), would mitigate these effects, but the 
debate about consequences is close enough that there is no 
clear reason to depart from the more typical claim-by-claim 
approach. 

* * * 

We are not insensitive to the challenges faced by the lower 
federal courts in managing their dockets and attempting to 
separate, when it comes to prisoner suits, not so much wheat 
from chaff as needles from haystacks. We once again reiter­
ate, however—as we did unanimously in Leatherman, Swier­
kiewicz, and Hill—that adopting different and more onerous 
pleading rules to deal with particular categories of cases 
should be done through established rulemaking procedures, 
and not on a case-by-case basis by the courts. 

The judgments of the United States Court of Appeals for 
the Sixth Circuit are reversed, and the cases are remanded 
for further proceedings consistent with this opinion. 

It is so ordered. 
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OSBORN v. HALEY et al. 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 05–593. Argued October 30, 2006—Decided January 22, 2007 

The federal statute commonly known as the Westfall Act accords federal 
employees absolute immunity from tort claims arising out of acts under­
taken in the course of their official duties, 28 U. S. C. § 2679(b)(1), and 
empowers the Attorney General to certify that a federal employee sued 
for wrongful or negligent conduct “was acting within the scope of his 
office or employment at the time of the incident out of which the claim 
arose,” § 2679(d)(1), (2). Upon such certification, the United States is 
substituted as defendant in place of the employee, and the action is 
thereafter governed by the Federal Tort Claims Act. If the action com­
menced in state court, the Westfall Act calls for its removal to a federal 
district court, and renders the Attorney General’s certification “conclu­
siv[e] . . . for  purposes of removal.” § 2679(d)(2). 

Plaintiff-petitioner Pat Osborn sued federal employee Barry Haley in 
state court. Osborn alleged that Haley tortiously interfered with her 
employment with a private contractor, that he conspired to cause her 
wrongful discharge, and that his efforts to bring about her discharge 
were outside the scope of his employment. The United States Attor­
ney, serving as the Attorney General’s delegate, certified that Haley was 
acting within the scope of his employment at the time of the conduct 
alleged in Osborn’s complaint. She thereupon removed the case to a 
Federal District Court, where she asserted that the alleged wrongdoing 
never occurred. The District Court, relying on Osborn’s allegations, 
entered an order that rejected the Westfall Act certification, denied the 
Government’s motion to substitute the United States as defendant in 
Haley’s place, and remanded the case to the state court. The Sixth 
Circuit vacated the District Court’s order, holding that a Westfall Act 
certification is not improper simply because the United States denies 
the occurrence of the incident on which the plaintiff centrally relies. 
Based on § 2679(d)(2)’s direction that certification is “conclusiv[e] . . . for 
purposes of removal,” the Court of Appeals instructed the District 
Court to retain jurisdiction over the case. 

Held: 
1. The Attorney General’s certification is conclusive for purposes of 

removal, i. e., once certification and removal are effected, exclusive com­
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petence to adjudicate the case resides in the federal court, and that 
court may not remand the suit to the state court. Pp. 237–245. 

(a) The Sixth Circuit had jurisdiction to review the order rejecting 
the Attorney General’s certification and denying substitution of the 
United States as defendant. Under the collateral order doctrine of 
Cohen v. Beneficial Industrial Loan Corp., 337 U. S. 541, the District 
Court’s ruling, which effectively denied Haley Westfall Act protection, 
qualifies as a reviewable final decision under 28 U. S. C. § 1291. Meet­
ing Cohen’s three criteria, the District Court’s denial of certification and 
substitution conclusively decided a contested issue, the issue decided is 
important and separate from the merits of the action, and the District 
Court’s disposition would be effectively unreviewable later in the litiga­
tion. 337 U. S., at 546. Pp. 238–239. 

(b) The Sixth Circuit also had jurisdiction to review the District 
Court’s remand order. Pp. 239–245. 

(1) The Sixth Circuit had jurisdiction to review the District 
Court’s remand order, notwithstanding 28 U. S. C. § 1447(d), which 
states that “[a]n order remanding a case to the State court . . . is not 
reviewable on appeal or otherwise . . . .” This Court held, in Therm­
tron Products, Inc. v. Hermansdorfer, 423 U. S. 336, that § 1447(c) con­
fines § 1447(d)’s scope. Section 1447(c) provides that a case must be 
remanded “if . . . it  appears that the district court lacks subject matter 
jurisdiction.” Under Thermtron, “only remand orders issued under 
§ 1447(c) and invoking the [mandatory ground] specified therein . . . are  
immune from review” under § 1447(d). Id., at 346. To determine 
whether Thermtron’s reasoning controls here, the Westfall Act’s design, 
particularly its prescriptions regarding the removal and remand of ac­
tions filed in state court, must be examined. 

When the Attorney General certifies that a federal employee named 
defendant in a state-court tort action was acting within the scope of his 
or her employment at the time in question, the action “shall be re­
moved” to federal court and the United States must be substituted as 
the defendant. § 2679(d)(2). Of prime importance here, § 2679(d)(2) 
concludes with the command that the “certification of the Attorney Gen­
eral shall conclusively establish scope of office or employment for pur­
poses of removal.” (Emphasis added.) This directive markedly differs 
from Congress’ instruction for cases in which the Attorney General “re­
fuse[s] to certify scope of office or employment.” § 2679(d)(3). In that 
event, the defendant-employee may petition the court in which the ac­
tion is instituted to make the scope-of-employment certification. If the 
employee so petitions in an action filed in state court, the Attorney 
General may, at his discretion, remove the action to federal court. If 
removal has occurred, and thereafter “the district court determines that 
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the employee was not acting within the scope of his office or employ­
ment, the action . . .  shall be remanded to the State court.” Ibid. (em­
phasis added). 

The Act’s distinction between removed cases in which the Attorney 
General issues a scope-of-employment certification and those in which 
he does not leads to the conclusion that Congress gave district courts 
no authority to return cases to state courts on the ground that the At­
torney General’s certification was unwarranted. Section 2679(d)(2) 
does not preclude a district court from resubstituting the federal official 
as defendant for purposes of trial if the court determines, postremoval, 
that the Attorney General’s scope-of-employment certification was in­
correct. For purposes of establishing a forum for adjudication, how­
ever, § 2679(d)(2) renders the Attorney General’s certification disposi­
tive. Were it open to a district court to remand a removed action on 
the ground that the Attorney General’s certification was erroneous, 
§ 2679(d)(2)’s final instruction would be weightless. Congress adopted 
the “conclusiv[e] . . . for  the  purposes of removal” language to “foreclose 
needless shuttling of a case from one court to another,” Gutierrez 
de Martinez v. Lamagno, 515 U. S. 417, 433, n. 10. The provision en­
sures that “once a state tort action has been removed to a federal court 
after a certification by the Attorney General, it may never be remanded 
to the state system.” Id., at 440 (Souter, J., dissenting). 

Thermtron held that § 1447(d) must be read together with § 1447(c). 
There is stronger cause to hold that § 1447(c) and (d) must be read 
together with the later enacted § 2679(d)(2). Both § 1447(d) and 
§ 2679(d)(2) are antishuttling provisions that aim to prevent “prolonged 
litigation of questions of jurisdiction of the district court to which the 
cause is removed.” United States v. Rice, 327 U. S. 742, 751. Once the 
Attorney General certifies scope of employment, triggering removal of 
the case to a federal forum, § 2679(d)(2) renders the federal court exclu­
sively competent and categorically precludes a remand to the state 
court. By declaring certification conclusive as to the federal forum’s 
jurisdiction, Congress has barred a district court from passing the case 
back to state court based on the court’s disagreement with the Attorney 
General’s scope-of-employment determination. Of the two antishut­
tling commands, § 1447(d) and § 2679(d)(2), only one can prevail and the 
Court holds that the latter controls. Tailor-made for Westfall Act 
cases, § 2679(d)(2) “conclusively” determines that the action shall be ad­
judicated in the federal forum, and may not be returned to the state 
system. Pp. 239–244. 

(2) The Westfall Act’s command that a district court retain juris­
diction over a case removed pursuant to § 2679(d)(2) does not run afoul 
of Article III. An Article III question could arise in this case only if, 
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after full consideration, the District Court determined that Haley en­
gaged in tortious conduct outside the scope of his employment. Be­
cause, at that point, little would be left to adjudicate as to his liability, 
and because a significant federal question (whether he has Westfall Act 
immunity) would have been raised at the outset, the case would “aris[e] 
under” federal law as that term is used in Article III. Even if only 
state-law claims remained after resolution of the federal question, the 
District Court would have authority, consistent with Article III, to re­
tain jurisdiction. Pp. 244–245. 

2. Westfall Act certification is proper when a federal officer charged 
with misconduct asserts, and the Attorney General concludes, that the 
incident or episode in suit never occurred. Pp. 245–253. 

(a) Because the Westfall Act’s purpose is to shield covered employ­
ees not only from liability but from suit, it is appropriate to afford pro­
tection to an employee on duty at the time and place of an “incident” 
alleged in a complaint who denies that the incident occurred. Just as 
the Government’s certification that an employee “was acting within the 
scope of his employment” is subject to threshold judicial review, 
Lamagno, 515 U. S., at 434, so a complaint’s charge of conduct outside 
the scope of employment, when contested, warrants immediate judicial 
investigation. Otherwise, a federal employee would be stripped of suit 
immunity not by what the court finds, but by what the complaint alleges. 
This position is supported by Willingham v. Morgan, 395 U. S. 402, 
which concerned 28 U. S. C. § 1442, the federal officer removal statute. 
Section 1442 allows a federal officer to remove a civil action from state 
court if the officer is “sued in an official or individual capacity for any 
act under color of such office.” The Court held in Willingham that the 
language of § 1442 is “broad enough to cover all cases where federal 
officers can raise a colorable defense arising out of the duty to enforce 
federal law.” 395 U. S., at 406–407. There is no reason to conclude 
that the Attorney General’s ability to remove a suit to federal court 
under § 2679(d)(2), unlike a federal officer’s ability to remove under 
§ 1442, should be controlled by the plaintiff ’s allegations. Pp. 247–251. 

(b) Tugging against this reading is a “who decides” concern. If 
the Westfall Act certification must be respected unless and until the 
District Court determines that Haley, in fact, engaged in conduct be­
yond the scope of his employment, then Osborn may be denied a jury 
trial. Upon the Attorney General’s certification, however, the action is 
“deemed to be . . .  brought against the United States,” § 2679(d)(2), and 
the Seventh Amendment, which preserves the right to a jury trial in 
common-law suits, does not apply to proceedings against the sovereign. 
Thus, at the time the district court reviews the Attorney General’s certi­
fication, the plaintiff has no right to a jury trial. The Westfall Act’s 
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core purpose—to relieve covered employees from the cost and effort of 
defending the lawsuit and to place those burdens on the Government— 
also bears on the appropriate trier of any facts essential to certification. 
Immunity-related issues should be decided at the earliest opportu­
nity. See, e. g., Hunter v. Bryant, 502 U. S. 224, 228 (per curiam). 
Pp. 251–253. 

422 F. 3d 359, affirmed. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Kennedy, and Alito, JJ., joined, in which Souter, 
J., joined except for Parts II–B and II–C, and in which Breyer, J., joined 
as to Parts I and II. Souter, J., post, p. 253, and Breyer, J., post, p. 255, 
filed opinions concurring in part and dissenting in part. Scalia, J., filed 
a dissenting opinion, in which Thomas, J., joined, post, p. 262. 

Eric Grant argued the cause for petitioner. With him on 
the briefs was Andrea M. Miller. 

Douglas Hallward-Driemeier argued the cause for re­
spondents. With him on the brief for the federal respondent 
were Solicitor General Clement, Assistant Attorney Gen­
eral Keisler, Deputy Solicitor General Kneedler, Barbara L. 
Herwig, and Mark W. Pennak. C. Thomas Miller, J. Dun­
can Pitchford, and Richard C. Roberts filed a brief for 
respondents Gaye Verdi, fka Gaye Luber, et al.* 

Justice Ginsburg delivered the opinion of the Court. 
The Federal Employees Liability Reform and Tort Com­

pensation Act of 1988, commonly known as the Westfall Act, 
accords federal employees absolute immunity from common­
law tort claims arising out of acts they undertake in the 
course of their official duties. See 28 U. S. C. § 2679(b)(1). 
When a federal employee is sued for wrongful or negligent 
conduct, the Act empowers the Attorney General to certify 

*A brief of amici curiae urging reversal was filed for the State of 
California et al. by Bill Lockyer, Attorney General of California, Manuel 
Medeiros, State Solicitor General, and Marc A. Le Forestier, Deputy At­
torney General, and by the Attorneys General for their respective States 
as follows: Tom Miller of Iowa, Jim Hood of Mississippi, and Darrell V. 
McGraw, Jr., of West Virginia. 
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that the employee “was acting within the scope of his office 
or employment at the time of the incident out of which the 
claim arose.” § 2679(d)(1), (2). Upon the Attorney Gener­
al’s certification, the employee is dismissed from the action, 
and the United States is substituted as defendant in place of 
the employee. The litigation is thereafter governed by the 
Federal Tort Claims Act (FTCA), 60 Stat. 842. If the action 
commenced in state court, the case is to be removed to a 
federal district court, and the certification remains “conclu­
siv[e] . . . for  purposes of removal.” § 2679(d)(2). 

In Gutierrez de Martinez v. Lamagno, 515 U. S. 417, 420 
(1995), we held that the Attorney General’s Westfall Act 
scope-of-employment certification is subject to judicial re­
view. Today, we address three further questions regarding 
the Westfall Act’s operation: (1) Is Attorney General certi­
fication proper when a federal officer denies the occurrence 
of the tortious conduct alleged by the plaintiff; (2) does 
§ 2679(d)(2), by rendering the Attorney General’s certifica­
tion “conclusiv[e] . . . for purposes of removal,” bar remand 
even if the federal court determines that the United States 
should not be substituted as defendant in place of the federal 
employee; and (3) does 28 U. S. C. § 1447(d)’s bar on appellate 
review of remand orders override § 2679(d)(2)’s direction 
that, for purposes of removal, the Attorney General’s certifi­
cation is conclusive. The first two questions were advanced 
in the petition for certiorari; in our order granting review, 
we asked the parties to address the impact of § 1447(d) on 
this case. 

Pat Osborn, plaintiff-petitioner in the civil action now be­
fore the Court, sued federal employee Barry Haley in a Ken­
tucky state court. She alleged that Haley tortiously inter­
fered with her employment with a private contractor and 
conspired to cause her wrongful discharge. Osborn further 
alleged that Haley’s efforts to bring about her discharge 
were outside the scope of his employment. The United 
States Attorney, serving as the Attorney General’s delegate, 
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countered Osborn’s allegations by certifying that Haley “was 
acting within the scope of his employment . . . at the  time  of  
the conduct alleged in [Osborn’s] complaint.” App. to Brief 
in Opposition 23 (hereinafter Luber App.). Based on this 
certification, the case was removed to the United States 
District Court for the Western District of Kentucky, as 
§ 2679(d)(2) instructs. 

In the federal forum, the United States Attorney denied 
the tortious conduct Osborn attributed to Haley, asserting 
that the wrongdoing she alleged never occurred. Accepting 
Osborn’s allegations as true, the District Court entered an 
order that rejected the Attorney General’s Westfall Act cer­
tification, denied the Government’s motion to substitute the 
United States as defendant in place of Haley, and remanded 
the case to the state court. On appeal, the Sixth Circuit 
vacated the District Court’s order, and instructed that court 
to retain jurisdiction over the case. 

We affirm the Court of Appeals’ judgment. On the mer­
its, we agree with the Sixth Circuit that the District Court, 
in denying substitution of the United States as defendant in 
lieu of Haley, misconstrued the Westfall Act. Substitution 
of the United States is not improper simply because the At­
torney General’s certification rests on an understanding of 
the facts that differs from the plaintiff ’s allegations. The 
United States, we hold, must remain the federal defendant 
in the action unless and until the District Court determines 
that the employee, in fact, and not simply as alleged by the 
plaintiff, engaged in conduct beyond the scope of his employ­
ment. On the jurisdictional issues, we hold that the At­
torney General’s certification is conclusive for purposes of 
removal, i. e., once certification and removal are effected, ex­
clusive competence to adjudicate the case resides in the fed­
eral court, and that court may not remand the suit to the 
state court. We also hold that § 1447(d)’s bar on appellate 
review of remand orders does not displace § 2679(d)(2), which 
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shields from remand an action removed pursuant to the At­
torney General’s certification. 

I 

Petitioner Pat Osborn worked for Land Between the 
Lakes Association (LBLA), a private company that con­
tracted with the United States Forest Service to provide 
staff for the Land Between the Lakes National Recreation 
Area in Kentucky.1 While employed by LBLA, Osborn ap­
plied for a trainee position with the Forest Service. Re­
spondent Barry Haley, a Forest Service officer, was responsi­
ble for the Service’s hiring process. At a meeting with 
LBLA employees, Haley announced that he had hired some­
one else for the job Osborn sought. Osborn asked why 
Haley did not inform her before the meeting, and she made 
a joke at Haley’s expense. After the meeting, Osborn’s su­
pervisor told her to apologize to Haley; she refused. 

A few weeks later, Osborn filed a complaint with the 
United States Department of Labor, asking the Department 
to investigate whether the Forest Service, in its hiring deci­
sion, had given appropriate consideration to the veterans’ 
preference points to which she was entitled. The Depart­
ment’s investigator, Robert Kuenzli, after interviewing 
Haley, concluded that the hiring procedure had been handled 
correctly. Kuenzli so informed Osborn, who then asked him 
to close her complaint. On the same day LBLA’s executive 
director, respondent Gaye Luber, summoned Osborn and de­
manded that she apologize to Haley for “not being a good 
Forest Service partner.” Complaint ¶ 18, Luber App. 4. 
Osborn again refused. Two days later, she was fired. 

Osborn filed suit against Haley, Luber, and LBLA in a 
Kentucky state court. She alleged that Haley tortiously in­
terfered with her employment relationship with LBLA and 

1 We draw this account of the facts from the District Court’s opinion and 
order denying reconsideration, supplemented by the allegations in Os­
born’s complaint. 
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conspired to cause her wrongful discharge. Specifically, she 
charged that Haley maliciously induced Luber to fire her, 
and that Haley did so in retaliation for Osborn’s Department 
of Labor complaint requesting a veterans’ preference inquiry. 
Complaint ¶ 29, id., at 7. In response the local United 
States Attorney, invoking the Westfall Act, certified on be­
half of the Attorney General that Haley “was acting within 
the scope of his employment with the U. S. Forest Service, 
at the time of the conduct alleged in [Osborn’s] complaint.” 
Id., at 23. As is customary, the certification stated no rea­
sons for the determination.2 

In the Westfall Act, Congress instructed: 

“Upon certification by the Attorney General that the 
defendant employee was acting within the scope of his 
office or employment at the time of the incident out of 
which the claim arose, any civil action or proceeding 
commenced upon such claim in a State court shall be 
removed without bond at any time before trial by the 
Attorney General to the district court of the United 
States for the district and division embracing the place 
in which the action or proceeding is pending. Such ac­
tion or proceeding shall be deemed to be an action or 
proceeding brought against the United States under the 
provisions of this title and all references thereto, and 
the United States shall be substituted as the party de­
fendant. This certification of the Attorney General 

2 The certification read: 
“I, Monica Wheatley, Acting United States Attorney, Western District 

of Kentucky, acting pursuant to the provisions of 28 U. S. C. § 2679(d)(2), 
and by virtue of the authority vested in me by the Appendix to 28 C. F. R. 
§ 15.3 (1990), hereby certify that the Office of the United States Attorney 
has reviewed the available facts in this matter. On the basis of the infor­
mation now available to me with respect to the allegations in the com­
plaint, I find that the named federal defendant, Barry Haley, was acting 
within the scope of his employment with the U. S. Forest Service, at the 
time of the conduct alleged in the complaint.” Luber App. 23. 
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shall conclusively establish scope of office or employ­
ment for purposes of removal.” 28 U. S. C. § 2679(d)(2) 
(emphasis added). 

Citing this provision, as well as the federal officer removal 
statute, § 1442,3 the United States removed the case to the 
United States District Court for the Western District of 
Kentucky. The United States Attorney notified the District 
Court that the United States should be substituted for Haley 
as defendant, and filed a motion to dismiss on the ground 
that Osborn had not exhausted administrative remedies, as 
required by the FTCA. 

Osborn opposed the substitution and the motion to dismiss. 
She argued that Haley’s conduct was outside the scope of his 
employment, hence the Westfall Act afforded him no im­
munity. As support for her opposition, Osborn submitted 
a memorandum of understanding between LBLA and the 
Forest Service, which cautioned Forest Service employees 
against involvement in LBLA employment decisions. 

Apparently under the impression that the United States, 
at that preliminary stage, did not dispute Osborn’s factual 
allegations, the District Court declined to conduct an eviden­
tiary hearing. Under Kentucky law, the court observed, if 
Osborn’s allegations were true, Haley had acted outside the 
scope of his employment. In the District Court’s view the 
closeness in time of Osborn’s request for a Department of 
Labor investigation, Kuenzli’s call to Haley, and Luber’s 
demand for an apology justified an inference that Haley 
interfered with Osborn’s employment in violation of the 
LBLA-Forest Service memorandum of understanding. So 
reasoning, the District Court overruled the Westfall Act cer­

3 The federal officer removal statute provides that “[a] civil action or 
criminal prosecution commenced in a State court against” “any officer . . .  
of the United States . . . sued in an official or individual capacity for any 
act under color of such office” “may be removed . . . to the district court 
of the United States for the district and division embracing the place 
wherein it is pending.” § 1442(a), (a)(1). 
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tification and denied substitution. Under this ruling, the 
United States was no longer before the court. Further­
more, the parties were not of diverse citizenship and no fed­
eral law was at issue. The District Court therefore held 
that it lacked subject-matter jurisdiction over the case.4 In­
voking § 1447(c),5 the court concluded that the case must be 
remanded to the state court. 

The United States moved for reconsideration, urging that, 
contrary to the District Court’s impression, the Government 
did contest Osborn’s factual allegations. Recalling that it 
had denied Osborn’s allegations in its answer to her com­
plaint, the United States submitted sworn declarations from 
Haley and Luber. Haley’s stated that he was not in commu­
nication with Luber between the time of Kuenzli’s investiga­
tion and Osborn’s firing. Luber’s declaration stated that 
Osborn’s request for an investigation regarding her veterans’ 
preference points could not have had any bearing on Os­
born’s termination, for Luber was unaware of the request at 
the relevant time. Absent contrary evidence, the Govern­
ment maintained, these declarations sufficed to support the 
certification and the continuance of the United States as de­
fendant in place of Haley. In the alternative, the Govern­
ment sought discovery.6 

4 The District Court did not address the propriety of removal under 
§ 1442. See infra, at 249, n. 13. 

5 Section 1447(c) provides: 
“A motion to remand the case on the basis of any defect other than lack 

of subject matter jurisdiction must be made within 30 days after the filing 
of the notice of removal under section 1446(a). If at any time before final 
judgment it appears that the district court lacks subject matter jurisdic­
tion, the case shall be remanded. An order remanding the case may re­
quire payment of just costs and any actual expenses, including attorney 
fees, incurred as a result of the removal. A certified copy of the order of 
remand shall be mailed by the clerk to the clerk of the State court. The 
State court may thereupon proceed with such case.” 

6 The District Court refused to entertain the alternative argument that, 
if a relevant Haley-Luber conversation did occur, Haley was acting within 
the scope of his employment. Because Haley had declared, under oath, 
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The District Court denied the Government’s reconsidera­
tion motion. The Haley and Luber declarations, the court 
said, clarified that the controversy centered on whether 
there had been any communication between Haley and 
Luber influencing Luber’s decision to fire Osborn. The 
Westfall Act would have shielded Haley, the Court sug­
gested, had the United States admitted a Haley-Luber com­
munication but defended its content as within the scope of 
Haley’s employment. Westfall Act certification was im­
proper, the court concluded, because the United States did 
not admit, but instead denied, the occurrence of the event 
central to proof of Osborn’s claim. The District Court ac­
knowledged disagreement among the Circuits on the avail­
ability of a Westfall Act certification when the United States 
“den[ies] the occurrence of the basic incident charged.” 
Wood v. United States, 995 F. 2d 1122, 1124 (CA1 1993) (en 
banc). Compare ibid. and McHugh v. University of Ver­
mont, 966 F. 2d 67, 74–75 (CA2 1992) (prohibiting incident­
denying certifications), with Heuton v. Anderson, 75 F. 3d 
357, 360 (CA8 1996); Kimbro v. Velten, 30 F. 3d 1501, 1508 
(CADC 1994); and Melo v. Hafer, 13 F. 3d 736, 746–747 (CA3 
1994) (allowing incident-denying certifications). Choosing 
to follow the First Circuit’s opinion in Wood, the District 
Court adhered to its prior ruling that the Westfall Act certi­
fication in this case was invalid. 

On appeal, the Sixth Circuit vacated the District Court’s 
order denying certification and substitution. 422 F. 3d 359, 
365 (2005). The Court of Appeals, in accord with Heuton, 

that he did not communicate with Luber, the court was unwilling to allow 
discovery on the question whether, if Haley did contact Luber, he was 
acting within the scope of his employment. But cf. Fed. Rule Civ. Proc. 
8(e)(2) (subject to Rule 11 obligations, parties may plead claims or defense 
“alternately or hypothetically”). We express no opinion on the propriety 
of the District Court’s refusal to consider the Government’s alternative 
pleading. 
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Kimbro, and Melo, held that a Westfall Act certification is 
not improper simply because the United States denies the 
occurrence of the incident on which the plaintiff centrally 
relies. 422 F. 3d, at 364. Rather, the court held, where 
“the Attorney General’s certification is based on a different 
understanding of the facts than is reflected in the complaint, 
including a denial of the harm-causing incident, the district 
court must resolve the factual dispute.” Ibid. (quoting 
Melo, 13 F. 3d, at 747). 

The Sixth Circuit also vacated the District Court’s order 
remanding the case to the state court. Section 2679(d)(2), 
the Court of Appeals stressed, instructs that the “certifica­
tion of the Attorney General shall conclusively establish 
scope of office or employment for purposes of removal.” 
The court read that instruction to proscribe shuttling cases 
back to state courts and, instead, to require district court 
adjudication of the controversy even when a Westfall Act 
certification is rejected and, correspondingly, substitution of 
the United States as defendant is denied. 422 F. 3d, at 365. 
On that issue too, the Court of Appeals noted a division 
among the Circuits. Compare Borneman v. United States, 
213 F. 3d 819, 826 (CA4 2000); Garcia v. United States, 88 
F. 3d 318, 325–327 (CA5 1996); and Aliota v. Graham, 984 
F. 2d 1350, 1356 (CA3 1993) (holding that a district court 
lacks authority to remand a case removed under § 2679(d)(2)), 
with Haddon v. United States, 68 F. 3d 1420, 1427 (CADC 
1995); and Nasuti v. Scannell, 906 F. 2d 802, 814, n. 17 (CA1 
1990) (holding remand proper when district court rejects the 
Attorney General’s certification). We granted certiorari. 
547 U. S. 1126 (2006). 

II 

We consider first the Court of Appeals’ jurisdiction to re­
view the District Court’s disposition of this case. We ad­
dress in turn the questions whether the appellate court had 
jurisdiction to review (1) the order rejecting the Attorney 
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General’s certification and denying substitution of the United 
States as defendant, and (2) the order remanding the case to 
the state court. 

A 

The District Court’s rejection of certification and substitu­
tion effectively denied Haley the protection afforded by the 
Westfall Act, a measure designed to immunize covered fed­
eral employees not simply from liability, but from suit. See 
§ 2(a)(5), 102 Stat. 4563; Lamagno, 515 U. S., at 425–426; 
H. R. Rep. No. 100–700, p. 4 (1988). Under the collateral 
order doctrine of Cohen v. Beneficial Industrial Loan Corp., 
337 U. S. 541 (1949), this ruling qualifies as a reviewable final 
decision within the compass of 28 U. S. C. § 1291.7 

Meeting the three criteria of Cohen, the District Court’s 
denial of certification and substitution conclusively decided a 
contested issue, the issue decided is important and separate 
from the merits of the action, and the District Court’s dispo­
sition would be effectively unreviewable later in the litiga­
tion. 337 U. S., at 546. See Mitchell v. Forsyth, 472 U. S. 
511, 525–527 (1985) (holding that district court rejection of a 
defendant’s qualified immunity plea is immediately appeal­
able under the Cohen doctrine because suit immunity “is ef­
fectively lost if a case is erroneously permitted to go to trial” 
against the immune official). As cogently explained by the 
Fifth Circuit in Mitchell v. Carlson, 896 F. 2d 128, 133 (1990), 
retaining the federal employee as a party defendant 

“effectively denie[s] [him] immunity from suit if [he] was 
entitled to such immunity under the Westfall Act. 
Under the Act, once the United States Attorney certifies 
that the federal employee acted within the scope of [his] 
employment, the plaintiff properly can proceed only 
against the United States as defendant. The federal 
employee remains immune from suit. By [rejecting the 
Attorney General’s certification], the district court sub­

7 Section 1291 provides that “[t]he courts of appeals . . . shall have juris­
diction of appeals from all final decisions of the district courts.” 
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ject[s] [the employee] to the burden of defending a 
suit . . . , a burden from which [the Westfall Act spares 
him].” 

Tellingly, the Courts of Appeals are unanimous in holding 
that orders denying Westfall Act certification and substitu­
tion are amenable to immediate review under Cohen. See 
Woodruff v. Covington, 389 F. 3d 1117, 1124 (CA10 2004); 
Mathis v. Henderson, 243 F. 3d 446, 448 (CA8 2001); Borne­
man, 213 F. 3d, at 826 (CA4); Lyons v. Brown, 158 F. 3d 605, 
607 (CA1 1998); Taboas v. Mlynczak, 149 F. 3d 576, 579 (CA7 
1998); Coleman v. United States, 91 F. 3d 820, 823 (CA6 
1996); Flohr v. Mackovjak, 84 F. 3d 386, 390 (CA11 1996); 
Kimbro, 30 F. 3d, at 1503 (CADC); Aliota, 984 F. 2d, at 1354 
(CA3); Pelletier v. Federal Home Loan Bank of San Fran­
cisco, 968 F. 2d 865, 873 (CA9 1992); McHugh, 966 F. 2d, at 
69 (CA2); Carlson, 896 F. 2d, at 133 (CA5). We confirm that 
the Courts of Appeals have ruled correctly on this matter. 

B 

In our order granting certiorari we asked the parties to 
address, in addition to the issues presented in the petition, 
this further question: Did the Court of Appeals have juris­
diction to review the District Court’s remand order, notwith­
standing 28 U. S. C. § 1447(d)’s declaration that “[a]n order 
remanding a case to the State court from which it was re­
moved is not reviewable on appeal or otherwise”? In an­
swering this question, we also resolve the second question 
presented in the petition for certiorari—whether the West­
fall Act’s rule against remanding actions removed pursuant 
to § 2679(d)(2) applies when the federal court determines that 
the United States should not be substituted as defendant in 
place of the federal employee. Our disposition is informed 
by, and tracks, the Third Circuit’s reasoning in Aliota, 984 
F. 2d, at 1354–1357. 

We begin with the provision we asked the parties to ad­
dress: § 1447(d). That provision states in relevant part: “An 
order remanding a case to the State court from which it was 
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removed is not reviewable on appeal or otherwise . . . .” 
In Thermtron Products, Inc. v. Hermansdorfer, 423 U. S. 
336 (1976), we held that the preceding subsection, § 1447(c), 
confined § 1447(d)’s scope. Under § 1447(d), the Court ex­
plained, “only remand orders issued under § 1447(c) and 
invoking the [mandatory] grounds specified therein—that 
removal was improvident and without jurisdiction—are 
immune from review.” Id., at 346.8 Thermtron had been 
properly removed to the federal court. The sole reason the 
District Court gave for remanding it was that court’s 
crowded docket. This Court held the remand order review­
able, observing that § 1447(c) could not sensibly be read to 
confer on the district courts “carte blanche authority . . . to 
revise the federal statutes governing removal.” Id., at 351. 
See also Quackenbush v. Allstate Ins. Co., 517 U. S. 706 
(1996) (holding abstention-based remand order immediately 
appealable). But see Gravitt v. Southwestern Bell Tele­
phone Co., 430 U. S. 723 (1977) (per curiam) (holding unre­
viewable a remand order purporting to rest on a ground 
within the scope of § 1447(c)). 

The United States urges us to apply Thermtron and hold 
the remand order in this case reviewable because that order 
was not based on a ground specified in § 1447(c). To deter­
mine whether Thermtron controls, we must start with an 
examination of the Westfall Act’s design, particularly its pre­
scriptions regarding the removal and remand of actions filed 
in state court. 

As earlier noted, see supra, at 229–230, the Act grants the 
Attorney General authority to certify that a federal em­
ployee named defendant in a tort action was acting within 

8 At the time Thermtron was decided, § 1447(c) required a district court 
to remand a case if it appeared that the case had been “removed improvi­
dently and without jurisdiction.” 28 U. S. C. § 1447(c) (1970 ed.). Section 
1447(c) now provides that a case must be remanded if “it appears that the 
district court lacks subject matter jurisdiction.” 
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the scope of his or her employment at the time in question. 
§ 2679(d)(1), (2). If the action is commenced in a federal 
court, and the Attorney General certifies that the employee 
“was acting within the scope of his office or employment at 
the [relevant] time,” the United States must be substituted 
as the defendant. § 2679(d)(1). If the action is launched in 
a state court, and the Attorney General makes the same cer­
tification, the action “shall be removed” to the appropriate 
federal district court, and again the United States must be 
substituted as the defendant. § 2679(d)(2). Of prime im­
portance to our decision, § 2679(d)(2) concludes with the 
command: “Th[e] certification of the Attorney General shall 
conclusively establish scope of office or employment for 
purposes of removal.” (Emphasis added.) 

This directive markedly differs from Congress’ instruction 
for cases in which the Attorney General “refuse[s] to certify 
scope of office or employment.” § 2679(d)(3). In that event, 
the defendant-employee may petition the court in which the 
action was instituted to make the scope-of-employment certi­
fication. If the complaint was filed in a state court, the At­
torney General may remove the case to the appropriate fed­
eral court, but he is not obliged to do so. Ibid. If the court, 
state or federal, issues the certification, “the United States 
shall be substituted as the party defendant.” Ibid. If re­
moval has occurred, and thereafter “the district court deter­
mines that the employee was not acting within the scope of 
his office or employment, the action . . . shall be remanded 
to the State court.” Ibid. (emphasis added). 

The Act’s distinction between removed cases in which the 
Attorney General issues a scope-of-employment certifica­
tion, and those in which he does not, leads us to conclude 
that Congress gave district courts no authority to return 
cases to state courts on the ground that the Attorney Gen­
eral’s certification was unwarranted. Absent certification, 
§ 2679(d)(3) directs that the case must be remanded to the 
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state court in which the action commenced. In contrast, 
when the Attorney General certifies scope of employment, 
his certificate “conclusively establish[es] scope of office or 
employment for purposes of removal.” § 2679(d)(2) (empha­
sis added). Section 2679(d)(2) does not preclude a district 
court from resubstituting the federal official as defendant for 
purposes of trial if the court determines, postremoval, that 
the Attorney General’s scope-of-employment certification 
was incorrect. For purposes of establishing a forum to adju­
dicate the case, however, § 2679(d)(2) renders the Attorney 
General’s certification dispositive.9 

Were it open to a district court to remand a removed ac­
tion on the ground that the Attorney General’s certifica­
tion was erroneous, the final instruction in § 2679(d)(2) would 
be weightless. The Attorney General’s certification would 
not “conclusively establish scope of office or employment” for 
either trial or removal. Instead, the Attorney General’s 
scope certification would supply only a tentative basis for 
removal, rather than a conclusive one. In Lamagno, the 
Court unanimously agreed that Congress spoke unambigu­
ously on this matter: Congress adopted the “conclusiv[e] . . . 
for purposes of removal” language to “foreclose needless 
shuttling of a case from one court to another.” 515 U. S., at 
433, n. 10; see id., at 440 (Souter, J., dissenting) (“[T]here is 
nothing equivocal about [§ 2679(d)(2)’s] provision that once a 
state tort action has been removed to a federal court after a 
certification by the Attorney General, it may never be re­
manded to the state system.”). 

9 As explained by the Third Circuit in Melo v. Hafer, 912 F. 2d 628, 641 
(1990), “[t]here are significant policy reasons why Congress would choose 
to give the government an unchallengeable right to have a federal forum 
for tort suits brought against its employees.” But Congress’ endeavor to 
secure that right does not mean that Congress also intended to render 
unreviewable substitution of the United States as defendant in place of 
the employee. See ibid.; cf. Gutierrez de Martinez v. Lamagno, 515 U. S. 
417, 430–434 (1995). 



549US1 Unit: $U13 [03-28-10 17:00:20] PAGES PGT: OPIN

243 Cite as: 549 U. S. 225 (2007) 

Opinion of the Court 

With the Westfall Act’s provisions on removal of actions 
filed in state court in clear view, we return to the question 
whether an order remanding a case removed pursuant to 
§ 2679(d)(2) is reviewable. Thermtron held that § 1447(d) 
must be read together with § 1447(c). There is stronger 
cause, we conclude, to hold that § 1447(c) and (d) must be read 
together with the later enacted § 2679(d)(2). Both § 1447(d) 
and § 2679(d)(2) are antishuttling provisions. Each aims to 
prevent “prolonged litigation of questions of jurisdiction of 
the district court to which the cause is removed.” United 
States v. Rice, 327 U. S. 742, 751 (1946). Section 2679(d)(2) 
is operative when the Attorney General certifies scope of 
employment, triggering removal of the case to a federal 
forum. At that point, § 2679(d)(2) renders the federal court 
exclusively competent and categorically precludes a remand 
to the state court. 

The command that the Attorney General’s certification 
“shall conclusively establish scope of office or employment 
for purposes of removal,” § 2679(d)(2), differentiates certified 
Westfall Act cases from the typical case remanded for want 
of subject-matter jurisdiction. Ordinarily, when the plain­
tiff moves to remand a removed case for lack of subject­
matter jurisdiction, the federal district court undertakes a 
threshold inquiry; typically the court determines whether 
complete diversity exists or whether the complaint raises a 
federal question. In Attorney General certified Westfall 
Act cases, however, no threshold determination is called for; 
the Attorney General’s certificate forecloses any jurisdic­
tional inquiry. By declaring the Attorney General’s certifi­
cation “conclusive” as to the federal forum’s jurisdiction, 
Congress has barred a district court from passing the case 
back to the state court where it originated based on the 
court’s disagreement with the Attorney General’s scope-of­
employment determination. 

Our decision that § 2679(d)(2) leaves the district court 
without authority to send a certified case back to the state 
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court scarcely means that whenever the district court mis­
construes a jurisdictional statute, appellate review of the re­
mand is in order. Such an exception would, of course, collide 
head on with § 1447(d), and with our precedent. See, e. g., 
Things Remembered, Inc. v. Petrarca, 516 U. S. 124, 127–128 
(1995). Only in the extraordinary case in which Congress 
has ordered the intercourt shuttle to travel just one way— 
from state to federal court—does today’s decision hold sway. 

In short, of the two antishuttling commands, § 1447(d) and 
§ 2679(d)(2), only one can prevail. We hold that § 2679(d)(2) 
controls. Tailor-made for Westfall Act cases, § 2679(d)(2) is 
a forum-selecting rule Congress made “conclusive,” beyond 
the ken of district courts to revise. See Thermtron, 423 
U. S., at 351. 

C 

In Lamagno, the Court considered, but did not definitively 
resolve, the question whether Article III permits “[t]reating 
the Attorney General’s certification as conclusive for pur­
poses of removal but not for purposes of substitution.” 515 
U. S., at 434. It was argued in that case that if certification 
is rejected and substitution denied “because the federal 
court concludes that the employee acted outside the scope of 
his employment, and if the tort plaintiff and the [defendant­
employee] are not of diverse citizenship, . . .  then the federal 
court will be left with a case without a federal question to 
support the court’s subject-matter jurisdiction.” Id., at 
434–435. Lamagno was an action commenced in federal 
court on the basis of diversity of citizenship, so there was in 
that case “not even the specter of an Article III problem.” 
Id., at 435. 

In the case before us, the question would arise only if, 
after full consideration, the District Court determines that 
Haley in fact engaged in the tortious conduct outside the 
scope of his employment charged in Osborn’s complaint. At 
that point, however, little would be left to adjudicate, at least 
as to Haley’s liability. Because a significant federal question 
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(whether Haley has Westfall Act immunity) would have been 
raised at the outset, the case would “aris[e] under” federal 
law, as that term is used in Article III. See Verlinden B. V. 
v. Central Bank of Nigeria, 461 U. S. 480, 493 (1983). Even 
if only state-law claims remained after resolution of the 
federal question, the District Court would have discretion, 
consistent with Article III, to retain jurisdiction. See 
Carnegie-Mellon Univ. v. Cohill, 484 U. S. 343, 350–351 
(1988) (when federal character of removed case is eliminated 
while the case is sub judice, court has discretion to retain 
jurisdiction, to remand, or to dismiss); cf. Mine Workers v. 
Gibbs, 383 U. S. 715, 725 (1966) (pendent jurisdiction may be 
exercised when federal and state claims have a “common nu­
cleus of operative fact” and would “ordinarily be expected to 
[be tried] all in one judicial proceeding”). See also 28 
U. S. C. § 1367 (“Supplemental jurisdiction”). “[C]onsidera­
tions of judicial economy, convenience and fairness to liti­
gants,” Gibbs, 383 U. S., at 726, make it reasonable and 
proper for a federal court to proceed to final judgment, once 
it has invested time and resources to resolve the pivotal 
scope-of-employment contest. Thus, under the precedent 
that guides us, the Westfall Act’s command that a district 
court retain jurisdiction over a case removed pursuant to 
§ 2679(d)(2) does not run afoul of Article III. 

III 

With the jurisdictional issues resolved, we reach the prin­
cipal question raised by petitioner Osborn: whether the 
United States Attorney validly certified that Haley “was act­
ing within the scope of his employment . . . at the time of 
the conduct alleged in the complaint.” Luber App. 23. We 
note first that the certificate is formally in order; it closely 
tracks the language of the Westfall Act. See § 2679(d)(2) 
(authorizing certification “that the defendant employee was 
acting within the scope of his office or employment at the 
time of the incident out of which the claim arose”). In 
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Lamagno, we held that the Attorney General’s certification 
is “the first, but not the final word” on whether the federal 
officer is immune from suit and, correlatively, whether the 
United States is properly substituted as defendant. 515 
U. S., at 432. A plaintiff may request judicial review of the 
Attorney General’s scope-of-employment determination, as 
Osborn did here. 

As earlier recounted, see supra, at 234, the District Court 
initially accepted Osborn’s allegations as true because it be­
lieved that the United States did not dispute them. Apply­
ing Kentucky law, that court determined that “Haley’s al­
leged actions occurred outside the scope of his employment.” 
App. to Pet. for Cert. 24a. In a motion for reconsideration, 
the Government clarified that, far from admitting Osborn’s 
allegations, it disputed the very occurrence of the harm­
causing conduct Osborn alleged. In support of the motion, 
the Government submitted affidavits from Haley and Luber 
denying that they engaged in the conduct ascribed to them in 
Osborn’s complaint. The Government contended that Haley 
remained within the proper bounds of his employment at the 
relevant time and place because the wrongdoing Osborn al­
leged never happened. 

The Government’s reconsideration motion asked the Dis­
trict Court to resolve the factual dispute, i. e., to determine 
whether, as the complaint alleged, Haley prevailed upon 
Luber to discharge Osborn, or whether, as Haley asserted, 
he never communicated with Luber about Osborn’s LBLA 
employment. The court did not grant the Government’s re­
quest for resolution of the factual dispute. Instead, it held 
the Westfall Act certification invalid precisely because the 
Government denied that Haley engaged in harm-causing 
conduct. 

Two Courts of Appeals have held that Westfall Act certi­
fication is improper when the Government denies the occur­
rence of the alleged injury-causing action or episode. See 
Wood, 995 F. 2d, at 1123 (CA1); McHugh, 966 F. 2d, at 74–75 
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(CA2). The Sixth Circuit, in this case, and several other 
Courts of Appeals have held that a plaintiff ’s allegation of 
conduct beyond the scope of a federal official’s employment 
does not block certification where the Government contends 
that the alleged tortious conduct did not occur. See Heuton, 
75 F. 3d, at 360 (CA8); Kimbro, 30 F. 3d, at 1508 (CADC); 
Melo, 13 F. 3d, at 746–747 (CA3). We agree that Westfall 
Act certification is proper when a federal officer charged 
with misconduct asserts, and the Government determines, 
that the incident or episode in suit never occurred. 

A 

The Westfall Act grants a federal employee suit immunity, 
we reiterate, when “acting within the scope of his office or 
employment at the time of the incident out of which the 
claim arose.” § 2679(d)(1), (2). That formulation, we are 
persuaded, encompasses an employee on duty at the time 
and place of an “incident” alleged in a complaint who denies 
that the incident occurred. See Wood, 995 F. 2d, at 1134 
( joint opinion of Coffin, Selya, and Boudin, JJ., dissenting) 
(“[S]urely the statute applies with the same force whether a 
postal service driver says that he did not hit the plaintiff ’s 
car or that he did so but was not at fault.”); Melo, 13 F. 3d, 
at 747. And just as the Government’s certification that an 
employee “was acting within the scope of his employment” 
is subject to threshold judicial review, Lamagno, 515 U. S., 
at 434, so a complaint’s charge of conduct outside the scope 
of employment, when contested, warrants immediate judicial 
investigation. Were it otherwise, a federal employee would 
be stripped of suit immunity not by what the court finds, but 
by what the complaint alleges.10 

10 In an opinion resembling his majority opinion in Wood v. United 
States, 995 F. 2d 1122 (CA1 1993) (en banc), Justice Breyer takes the 
view that the Attorney General may issue a Westfall Act certification if 
he contests the plaintiff ’s account of the episode-in-suit, but he must “as­
sume some kind of incident” in order to certify. Post, at 256 (opinion 
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In sum, given the purpose of the Westfall Act to shield 
covered employees not only from liability but from suit, 
it is altogether appropriate to afford protection to a “neg­
ligent . . . employee . . . as a matter of course.” Wood, 995 
F. 2d, at 1135 ( joint opinion of Coffin, Selya, and Boudin, JJ., 
dissenting). But it would make scant sense to read the 
Act as leaving an employee charged with an intentional 
tort 11 to fend for himself when he denies wrongdoing and 
asserts he “engaged only in proper behavior occurring 
wholly within the scope of his office or employment.” Ibid. 
See also Heuton, 75 F. 3d, at 360 (“[I]t is illogical to assume 
that Congress intended to protect guilty employees but de­
sert innocent ones.”).12 

Willingham v. Morgan, 395 U. S. 402 (1969), in which the 
Court construed the federal officer removal statute, 28 

concurring in part and dissenting in part). Thus he would not permit 
“purely incident-denying certifications,” and he places the certification 
here in that category. Ibid. We agree with the Wood dissenters’ ap­
praisal of Justice Breyer’s distinction between incident-denying and 
incident-recharacterizing certifications: That approach would require dis­
trict courts “to engage in difficult, time-wasting controversies . . . about 
precisely which facts pertaining to the scope of employment issue are for 
the district judge and which are for the jury.” 995 F. 2d, at 1136, and n. 7 
( joint opinion of Coffin, Selya, and Boudin, JJ., dissenting). Accord Kim­
bro v. Velten, 30 F. 3d 1501, 1507 (CADC 1994) (“[I]t would be impossible 
. . . to draw a distinction between a characterization of an incident and 
whether or not it actually occurred.”). 

11 See id., at 1505 (observing that the question here presented “tend[s] 
to arise in cases of alleged intentional torts”). 

12 Under Justice Breyer’s view, when, in fact, “nothing involving the 
employee happened at all . . . no Westfall Act immunity would be avail­
able.” Post, at 261. He thinks this “is just as it should be.” Ibid. We 
disagree. Congress did not, and sensibly should not, command that inno­
cent employees be left outside the Westfall Act’s grant of suit immunity. 
“Congress’ statute and its policy,” we agree, “both look in the opposite 
direction.” Wood, 995 F. 2d, at 1136 ( joint opinion of Coffin, Selya, and 
Boudin, JJ., dissenting). 
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U. S. C. § 1442, supports our reading of the Westfall Act.13 

Section 1442(a)(1) allows an officer of the United States to 
remove a civil action commenced in state court if the officer 
is “sued in an official or individual capacity for any act under 
color of such office.” In Willingham, a federal inmate sued 
two federal prison officials in state court, alleging that they 
had assaulted, beaten, and tortured him. 395 U. S., at 403. 
The defendants removed pursuant to § 1442(a)(1), and the 
District Court upheld their defense of official immunity. 
The Tenth Circuit reversed, reading § 1442(a)(1) to permit 
removal only when a defendant “exclude[s] the possibility 
that the suit is based on acts or conduct not justified by his 
federal duty.” Morgan v. Willingham, 383 F. 2d 139, 141 
(1967). We rejected that narrow construction of the statute 
and held § 1442 “broad enough to cover all cases where fed­
eral officers can raise a colorable defense arising out of the 
duty to enforce federal law.” 395 U. S., at 406–407. 

The plaintiff in Willingham disputed that the defendant 
federal officials had acted under color of office. He alleged 
that they “had been acting on a frolic of their own which had 
no relevancy to their official duties as employees or officers 
of the United States.” Id., at 407 (internal quotation marks 
omitted). The Court held that the officers “should have the 
opportunity to present their version of the facts to a federal, 
not a state, court.” Id., at 409 (emphasis added). 

We see no reason to conclude that the Attorney General’s 
ability to remove a suit to federal court under § 2679(d)(2), 
unlike a federal officer’s ability to remove under § 1442, 
should be controlled by the plaintiff ’s allegations. In Will­
ingham, the federal officer’s “relationship to [the plaintiff] 
derived solely from their official duties.” Ibid. Similarly 

13 The notice of removal in this case invoked § 1442 as well as § 2679. In 
the Sixth Circuit, however, the Government did not urge § 1442 as a sepa­
rate ground for reversing the District Court. 
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here, Haley interacted with Osborn and Luber only through 
his employment as a Forest Service officer.14 For purposes 
of removal under § 1442(a), the defendants in Willingham 
were not required to accept the truth of the plaintiff ’s allega­
tions that they were “on a frolic of their own,” id., at 407 
(internal quotation marks omitted), and had tortured plain­
tiff “out of malice,” 383 F. 2d, at 140 (internal quotation 
marks omitted). So here, for purposes of removal under 
§ 2679(d)(2), Haley and the Government were not required to 
accept as true Osborn’s allegations that Haley “maliciously 
induced” her dismissal from LBLA “in retaliation for plain­

14 In the context of § 1442, we have held that, to qualify for removal, a 
federal official must show “a nexus . . . between the charged conduct and 
asserted official authority.” Jefferson County v. Acker, 527 U. S. 423, 431 
(1999) (internal quotation marks omitted). We need not today decide 
whether qualification for Westfall Act immunity is similarly limited, for in 
this case, a nexus plainly exists connecting the incident Osborn alleged 
and Haley’s federal employment. We note, however, that nothing in our 
opinion commits the Court to the view that Westfall Act immunity is avail­
able in fanciful situations like the one Justice Breyer hypothesizes, post, 
at 256, in which the plaintiff ’s allegations are wholly unrelated to the de­
fendant’s federal employment. 

Justice Breyer posits the case of a Yellowstone Park forest ranger 
accused of misdeeds at Coney Island. He says we would find Westfall Act 
immunity—more accurately, we would uphold Westfall Act certification— 
even if the ranger’s “presen[ce] on Coney Island must have been . . . on a 
frolic of his own.” Ibid. If Justice Breyer is imagining a case in which 
the ranger was in fact on a frolic at Coney Island, but the Attorney Gen­
eral nevertheless issued a Westfall Act certificate, we would not approve 
the certification. In that imaginary case, there would be no sense in 
which the ranger was acting within the scope of his employment at the 
time of the incident charged in the plaintiff ’s complaint. If, instead, Jus­

tice Breyer has in mind a ranger accused of frolicking at Coney Island, 
when all the while he stayed close to his desk at Yellowstone Park, then 
Justice Breyer is correct: Westfall Act immunity might be available 
under our approach. If such a case ever shows up in a federal court, 
however, the district judge might be called upon to determine whether 
removal and substitution under § 2679(d)(2) are limited by a nexus require­
ment similar to the one that limits removal under § 1442. 
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tiff filing a veterans’ preference inquiry.” Complaint ¶ 29, 
Luber App. 7. Haley, like the defendant in Willingham, 
may have been on a frolic of his own as Osborn alleged, and 
therefore may not be entitled to immunity. But like the of­
ficers in Willingham, he should have the opportunity to 
“present [his] version of the facts to a federal . . .  court.” 
395 U. S., at 409. 

B 

Tugging against our reading of the Westfall Act, we recog­
nize, is a “who decides” concern. If the Westfall Act certifi­
cation must be respected unless and until the District Court 
determines that Haley, in fact, engaged in conduct beyond 
the scope of his employment, then Osborn may be denied a 
jury trial. Compare Wood, 995 F. 2d, at 1126, 1130, with id., 
at 1134–1138 ( joint opinion of Coffin, Selya, and Boudin, JJ., 
dissenting). Should the District Court find that Haley did 
not maliciously induce Luber to discharge Osborn, but in­
stead interacted with Luber and Osborn only within the 
proper bounds of his employment, Osborn will lose on the 
merits with no access to a jury of her peers.15 “This is not 
a small objection,” for the issue “that goes to the heart of 
the merits, as well as to the validity of the certificate,” will 
likely turn on the credibility of Osborn, Haley, and Luber, 

15 The overlap of certification validity and the merits of the plaintiff ’s 
claim, evident here, is uncommon. It is unlikely to occur when the plain­
tiff alleges negligent conduct. The question whether a federal driver was 
acting within the scope of his employment at the time of an accident, for 
example, can generally be answered without simultaneously determining 
whether the federal employee drove negligently or carefully. And even 
when the plaintiff alleges an intentional tort, it may be possible to resolve 
the scope-of-employment question without deciding the merits of the 
claim. If a plaintiff charges a federal employee with sexual assault, for 
example, upon determining that there was sexual contact, a district court 
could find that the employee acted outside the scope of his duties, leaving 
the question whether the contact was consensual for jury resolution. 
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and credibility “may be well suited for jury resolution.” See 
id., at 1136–1137.16 

Under the Westfall Act, however, Congress supplanted the 
jury in covered cases. See § 2679(d)(1)–(3). Upon certifi­
cation, the action is “deemed to be . . . brought against the 
United States,” ibid., unless and until the district court de­
termines that the federal officer originally named as defend­
ant was acting outside the scope of his employment. The 
Seventh Amendment, which preserves the right to a jury 
trial in suits at common law, we have held, does not apply to 
proceedings against the sovereign. Lehman v. Nakshian, 
453 U. S. 156 (1981). See also § 2402 (actions against the 
United States ordinarily “shall be tried by the court without 
a jury”). Thus, at the time the district court reviews the 
Attorney General’s certification, the plaintiff has no right to 
a jury trial. See Kimbro, 30 F. 3d, at 1509, n. 4.17 

The Westfall Act’s core purpose also bears on the appro­
priate trier of any facts essential to certification. That pur­
pose is to relieve covered employees from the cost and 
effort of defending the lawsuit, and to place those burdens 
on the Government’s shoulders. See supra, at 238–239. 

16 But cf. 995 F. 2d, at 1137 (observing that “[i]n the ordinary tort claim 
arising when a government driver negligently runs into another car, jury 
trial is precisely what is lost to a plaintiff when the government is substi­
tuted for the employee”). 

17 We do not address the case in which the Attorney General refuses 
certification. In that event, § 2679(d)(3) allows the named defendant to 
“petition the court to find and certify that [he] was acting within the scope 
of  his . . .  employment.” However, the Westfall Act gives the named 
defendant no right to remove an uncertified case. But see 28 U. S. C. 
§ 1442(a)(1). That right is accorded to the Attorney General only. Be­
cause the scope determination would be made in such a case before any 
substitution of the United States as defendant takes place, it is arguable 
that a jury trial of that issue would be required if the case is before a 
federal court. If the case was brought in a state court and the Attorney 
General declines to remove, the Seventh Amendment would not figure in 
the case, for it is inapplicable to proceedings in state court. Minneapo­
lis & St.  Louis R. Co.  v. Bombolis, 241 U. S. 211, 217 (1916). 

http:LouisR.Co
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Immunity-related issues, the Court has several times in­
structed, should be decided at the earliest opportunity. See, 
e. g., Hunter v. Bryant, 502 U. S. 224, 228 (1991) (per curiam) 
(“Immunity ordinarily should be decided by the court long 
before trial.”); Anderson v. Creighton, 483 U. S. 635, 646, n. 6 
(1987) (“[I]mmunity questions should be resolved at the ear­
liest possible stage of litigation.”).18 

* * * 

For the reasons stated, the judgment of the United States 
Court of Appeals for the Sixth Circuit is 

Affirmed. 

Justice Souter, concurring in part and dissenting in 
part. 

I join the Court’s opinion except for Parts II–B and II–C. 
Title 28 U. S. C. § 1447(d) provides, with one exception not 
relevant here, that “[a]n order remanding a case to the State 
court from which it was removed is not reviewable on appeal 
or otherwise.” In sanctioning appellate review notwith­
standing § 1447(d), the Court relies on its determination that 

18 
Justice Breyer suggests that, with respect to immunity defenses, 

our “reading of the Westfall Act works a major change in th[e] [ordinary] 
fact/ law relationship.” Post, at 259. Nothing in our opinion touches on 
that relationship in the typical case in which a defendant official raises a 
defense of absolute or qualified immunity. We simply observe that the 
Westfall Act grants federal employees a species of immunity, and that, 
under our jurisprudence, immunity-related questions should be resolved 
at the earliest opportunity. Justice Breyer is right, however, to this 
extent. We recognize that judges have a greater factfinding role in West­
fall Act cases than they traditionally have in other immunity contexts. 
The Act makes that inevitable. When Westfall Act immunity is in dis­
pute, a district court is called upon to decide who the proper defendant is: 
the named federal employee, or the United States. That decision cannot 
be left for jury resolution late in proceedings without undermining the 
Westfall Act’s very purpose: to shift the burden of defending the suit to 
the United States whenever the defendant-employee was, at the relevant 
time, acting within the scope of his employment. 
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Congress, through § 2679(d)(2), has prohibited remand in 
cases like this one, in order to give effect to the conclusive 
character of the Attorney General’s certification on the issue 
of removal jurisdiction. But as we recently held, “ ‘review 
is unavailable no matter how plain the legal error in ordering 
the remand.’ ” Kircher v. Putnam Funds Trust, 547 U. S. 
633, 642 (2006) (quoting Briscoe v. Bell, 432 U. S. 404, 414, 
n. 13 (1977)). Thus, rather than allowing § 2679(d)(2) to 
trump § 1447(d), I would reaffirm the rule that a district 
court’s remand order is unreviewable even if it is based on an 
erroneous understanding of the district court’s jurisdiction.1 

But I would not otherwise limit the Attorney General’s (or 
the employee’s) efforts to give the intended effect to the cer­
tification prior to any remand that might be ordered. 

I agree with the Court, therefore, that the Court of Ap­
peals had jurisdiction to review the District Court’s order 
resubstituting Haley as defendant. That order was not “[a]n 
order remanding a case to the State court from which it was 
removed,” so by its own terms § 1447(d) does not apply to 
review of that decision. Allowing review of a resubstitution 
order makes good on the promise of the Westfall Act: by 
permitting disaggregation of a remand order from a substan­
tive determination about substitution that preceded it (in the 
manner exemplified by Waco v. United States Fidelity & 
Guaranty Co., 293 U. S. 140 (1934)), it gives an employee­
defendant a right to appeal any denial of the benefit of sub­
stituting the Government as defendant in costly litigation 
arising out of the employee’s federal service.2 The circum­

1 The exception to § 1447(d) created in Thermtron Products, Inc. v. Her­
mansdorfer, 423 U. S. 336 (1976), for remands not authorized by § 1447(c) 
does not apply here because the District Court remanded the case for lack 
of subject-matter jurisdiction, a ground enumerated in § 1447(c). 

2 The circumstances of this case make it clear that Waco ought to endure 
as an exception to § 1447(d), a question left open in Kircher v. Putnam 
Funds Trust, 547 U. S. 633, 645, n. 13 (2006). A contrary rule would pre­
clude appellate review not only of the remand order itself, but also of the 
refusal to substitute the Government as defendant. 
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stances in which the Westfall Act was adopted, responding 
as it did to a series of our decisions that Congress saw as 
having “seriously eroded the common law tort immunity pre­
viously available to Federal employees,” 102 Stat. 4563, note 
following 28 U. S. C. § 2671, point to the importance Congress 
placed on giving a federal employee a full opportunity to 
seek this protection. Incidentally, of course, my reading of 
the statutes can give an appellate court the opportunity to 
correct a district court’s erroneous understanding of the le­
gitimacy of removal before any remand is effected, making 
it very unlikely that a mistakenly premised remand order 
will be carried out. If a district court resisted edification, 
however, the remand order would be conclusive against ap­
peal, in accord with § 1447(d). See Kircher, supra, at 642. 

In sum, my resolution of this case is a pair of half-loaves. 
The policy of avoiding litigation over remands is tempered 
by allowing appeals on the important matter of substitution. 
The policy behind making the Attorney General’s certifica­
tion conclusive is qualified by insulating a remand order from 
review, no matter how erroneous its jurisdictional premise. 
Neither policy has it all, but each gets something. 

I would remand this case to the Court of Appeals for pro­
ceedings consistent with this understanding. 

Justice Breyer, concurring in part and dissenting in 
part. 

I agree with the Court’s jurisdictional analysis and its dis­
position of the District Court’s remand order and so join 
Parts I and II of the Court’s opinion. But I dissent from 
Part III. I continue to believe that the Westfall Act permits 
the Attorney General to certify only when accepting, at least 
conditionally, the existence of some kind of “incident.” But 
where the incident, if it took place at all, must have fallen 
outside the scope of employment, the Act does not permit 
certification. See Wood v. United States, 995 F. 2d 1122 
(CA1 1993) (en banc). 
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Here, the Attorney General did claim, in the alternative, 
that if an incident took place (i. e., if the federal employee 
Haley spoke to Osborn’s employer with respect to Osborn’s 
employment), any such incident would have fallen within the 
scope of Haley’s employment. But, for procedural reasons, 
that alternative claim is not before us. Ante, at 235–236, 
n. 6 (majority opinion). Hence I must consider this case as 
if it were quite a different kind of case, one in which what 
took place was either an incident outside the scope of em­
ployment or no incident at all. Consider, for example, an 
aggravated sexual assault, a theft of personal property, or 
an auto accident on Coney Island where the Government em­
ployee, say, a Yellowstone Park forest ranger, if present on 
Coney Island must have been there on a frolic of his own. 
The majority’s approach finds Westfall Act immunity in cases 
of this kind. I would not. 

For one thing, the Act’s language suggests that it does 
not apply in such circumstances. The statute says that the 
Attorney General must certify that the employee “was act­
ing within the scope of his office or employment at the time 
of the incident out of which the claim arose.”  28  U. S. C.  
§ 2679(d)(2) (emphasis added). The italicized words, read 
naturally, assume some kind of incident, the characterization 
of which (e. g., as within the scope of employment) deter­
mines whether immunity attaches. By way of contrast, per­
mitting purely incident-denying certifications, as the major­
ity does, can only be squared with the Act’s text if the 
Attorney General is required to supply the reviewing court 
with proof of what the employee was doing (and that such 
activities were within the scope of employment) “at the time 
of the incident”—a showing that would prove quite difficult 
in a case such as this, where the plaintiff has alleged that 
the tort was committed at some unknown time over a period 
of days, or weeks, or even longer. 

For another, there is nothing to suggest the Westfall Act 
sought to provide immunity for tort claims necessarily fall­
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ing outside the scope of federal employment. As its popular 
name suggests, the Act focused upon Westfall v. Erwin, 484 
U. S. 292 (1988), an earlier case in which the Court consid­
ered whether, to obtain immunity from state-law tort suits, 
a federal official had to show not just that his conduct was 
“within the scope of [his] employment,” but also that it was 
“discretionary in nature.” Id., at 295 (emphasis added). 
The Court answered “yes.” It held that a federal employee 
was not immune from a state-law tort suit, even for simple 
negligence, unless the employee could also show that his con­
duct was discretionary. 

The Westfall Act basically seeks to overturn this holding. 
As this Court has said, “[w]hen Congress wrote the Westfall 
Act . . . , the legislators had one purpose firmly in mind 
[namely] to override Westfall v. Erwin.” Gutierrez de Mar­
tinez v. Lamagno, 515 U. S. 417, 425 (1995). The House Judi­
ciary Committee wrote that the Act’s “functional effect . . . 
is to return Federal employees to the status they held prior 
to the Westfall decision.” H. R. Rep. No. 100–700, p. 4 
(1988). And that “status,” many thought, was an immunity 
that applied to nondiscretionary, as well as discretionary, 
actions that fell “within the scope” of the employee’s “of­
fice or employment.” 28 U. S. C. § 2679(b)(1); H. R. Rep. 
No. 100–700, at 4. 

In a word, the Act seeks to maintain the scope of pre-
Westfall immunity minus Westfall’s “discretionary func­
tion” limitation. That purpose does not encompass an ex­
tension of immunity to all-or-nothing conduct, i. e., those 
serious assaults or personal “frolics” that, if they took place 
at all, could not possibly have fallen within the scope of the 
employee’s “office or employment.” 

Further, to try to bring the latter type of conduct within 
the scope of the Act’s immunity creates a series of anomalies. 
As the Court recognizes, its interpretation may limit the 
plaintiff ’s ability to obtain jury consideration of factual mat­
ters critical to his or her case. Indeed, any Government 
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employee defendant, including a defendant whom the Attor­
ney General does not want to defend, can ask the judge to 
issue a certificate. § 2679(d)(3). On the Court’s view of the 
statute, the issuance of the certificate could depend upon 
whether, for example, the aggravated sexual assault took 
place at all or whether the defendant was at Yellowstone or 
Coney Island at the relevant times. And, in deciding these 
questions (as the judge would have to do to determine 
whether the certificate should issue), the judge, not the jury, 
would decide the main issue in the case. (The Court de­
clines to address the effect of its analysis on § 2679(d)(3). 
Ante, at 252, n. 17. But the relevant language in this provi­
sion is virtually identical to the language at issue in this case, 
see § 2679(d)(2), so one cannot seriously suggest that the Act 
by its own terms affords employees any narrower a basis for 
seeking certification than it affords the Attorney General.) 

It is highly unusual to permit special, speedy judge fact­
finding where immunity is at issue. Ordinarily, when a 
party asserts an immunity defense, i. e., an “entitlement not 
to stand trial under certain circumstances,” Mitchell v. 
Forsyth, 472 U. S. 511, 525 (1985) (emphasis added), special 
immunity-related procedures focus, not upon factfinding, but 
upon the proper legal characterization of the facts as given. 
Where the parties’ immunity-related disagreement amounts 
to a dispute about the law, namely, whether the particular 
set of facts alleged by the plaintiff does, or does not, fall 
within the immunity’s legal scope, the defendant is entitled 
to a quick determination of the legal question by the trial 
judge and, if necessary, an immediate interlocutory appeal. 
Id., at 526, 530. See Nixon v. Fitzgerald, 457 U. S. 731, 
742–743 (1982); see also Helstoski v. Meanor, 442 U. S. 500, 
507–508 (1979). But where that disagreement amounts to 
a dispute about the facts, immunity law does not ordinar­
ily entitle the defendant to special procedural treatment. 
Rather, the defendant must take the facts as the plaintiff 
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asserts them. Like any other defendant, he can move for 
summary judgment. Mitchell, supra, at 526; Anderson v. 
Creighton, 483 U. S. 635, 646–647, n. 6 (1987). But if the 
plaintiff provides sufficient evidence to survive summary 
judgment, the defendant must win the case at trial. 

Thus ordinarily an immunity defense provides special pro­
cedural treatment only for a defendant’s legal claim that the 
facts taken as the plaintiff asserts them (or taken as the 
assertions have survived a motion for summary judgment) 
fall within the scope of the immunity. It does not provide 
special treatment for disputes about the facts. See, e. g., 
Johnson v. Jones, 515 U. S. 304, 319–320 (1995) (defendant 
raising immunity defense “may not appeal a district court’s 
summary judgment order insofar as that order determines 
whether or not the pretrial record sets forth a ‘genuine’ issue 
of fact for trial”). The Court’s reading of the Westfall Act 
works a major change in this fact/law relationship. Under 
the Court’s reading, the defendant will have the right to ask 
the judge to determine the facts, i. e., to determine whether 
the events plaintiff says occurred did in fact happen. And 
that is so even where the plaintiff has enough evidence to 
bring the case to the jury. 

The Court’s reading of the Act proves even more anoma­
lous in the case of a federal employee claiming an assault that 
violates both (a) state tort law and (b) federal civil rights 
law. Suppose that the defendant’s sole defense is “mistaken 
identity.” The defendant argues that nothing took place be­
tween him and the plaintiff, that at the relevant time he was 
working peacefully at his desk. Under the Court’s reading, 
the defendant is entitled to have the judge decide the factual 
question; and, should the judge decide in his favor (in respect 
to the state-law tort claim), collateral estoppel likely means 
an end of the matter in respect to the federal civil rights 
claim, as well. Yet the Westfall Act explicitly exempts from 
its scope any claim of “violation of a federal statute” or the 
Federal Constitution. 28 U. S. C. § 2679(b)(2). 
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The Court rests much of its analysis on Willingham v. 
Morgan, 395 U. S. 402 (1969), but I do not think that case 
offers much support. Willingham addressed only a fed­
eral officer’s right to remove a case to federal court (via 
§ 1442(a)(1)). Id., at 403. Once there, the officer could pur­
sue traditional immunity defenses, i. e., based on the facts as 
alleged by the plaintiff or as they survived summary judg­
ment; that is all the Court could have meant when it said 
that officers “should have the opportunity to present their 
version of the facts to a federal, not a state, court,” id., at 
409. Moreover, in Mesa v. California, 489 U. S. 121, 139 
(1989), this Court held that “[f]ederal officer removal under 
28 U. S. C. § 1442(a) must be predicated upon averment of a 
federal defense.” Because the federal employee defendants 
in Mesa “ha[d] not and could not present an official immu­
nity defense” to the charges against them, removal was im­
proper under § 1442(a)(1). Id., at 133. The majority reads 
the Westfall Act much more broadly than this Court read 
§ 1442(a) in Mesa, permitting removal in cases where there 
is unquestionably no official immunity defense available (at 
least as such defenses have been understood by this Court 
until today). And in so doing, the majority opens wide the 
door not just to removal, which was all that was at issue in 
Willingham and Mesa, but, much more consequentially, to 
substituting a judge’s factfinding for a plaintiff ’s jury trial 
right. 

I do not claim that my own reading of the Westfall Act 
will totally eliminate the difficulties I have mentioned. But 
an interpretation that reads the Act’s language more literally 
will minimize them, while also largely mitigating the prob­
lem of clever pleading with which the majority is rightly con­
cerned, ante, at 248. The Act says the “Attorney General” 
must certify that the “employee was acting within the scope 
of his office or employment at the time of the incident out of 
which the claim arose.” § 2679(d)(2) (emphasis added). As 
I have said, that language prevents the Attorney General 
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from denying that any “incident” at all occurred without at 
least adding in the alternative that any incident the plaintiff 
might be able to show falls within the employee’s scope of 
employment regardless. 

Thus, if a plaintiff claims an intentional touching (outside 
the scope of employment), the Attorney General is free to 
claim (a) there was no touching but (b) were the evidence 
to show a touching, it was accidental (within the scope of 
employment). Yet if the plaintiff accuses the employee, a 
Yellowstone Park ranger, of negligent driving on Coney Is­
land, the Attorney General could not make a similar claim. 
(Nor could he likely do so in respect to an employee whom 
the plaintiff claims committed a serious sexual assault.) 
That is because if these latter incidents did happen, they 
must have fallen outside the scope of employment, while if 
they did not happen, then nothing involving the employee 
happened at all. In such cases no Westfall Act immunity 
would be available. And that is just as it should be. 

This approach resembles, but differs in important respects 
from that of the First Circuit in Wood. In Wood, the First 
Circuit held that a judge reviewing a Westfall Act certificate 
could resolve factual conflicts as to “incident-describing and 
incident-characterizing facts,” but must leave for the jury (if 
it came to that) disputes over whether any incident occurred 
at all. 995 F. 2d, at 1129. Here, I offer a compromise be­
tween Wood and the majority’s more extreme approach. 
I would permit a judge reviewing a Westfall Act certificate 
to resolve any factual disputes relevant to whether the de­
fendant was “acting within the scope of his office or employ­
ment,” including, when necessary, determining whether the 
incident occurred at all. But I would only permit the judge 
to fulfill this factfinding function in those cases where the 
Attorney General (or the defendant employee, under 
§ 2679(d)(3)) can offer some plausible explanation of the al­
leged incident that would bring the defendant’s actions 
within the scope of his federal office or employment. 
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The majority’s approach, absent some undefined constraint 
that might be imposed in future cases, ante, at 250, n. 14, 
would permit factfinding by a judge (and, where the Attor­
ney General requests, removal to federal court) in any 
state-law tort case involving a federal employee. I would 
permit judges to fulfill this rather extraordinary factfinding 
function only in those cases where the “injury or loss of prop­
erty, or personal injury or death,” for which the plaintiff 
seeks recovery might have “aris[en] or result[ed] from the 
negligent or wrongful act or omission of [the federal em­
ployee] while acting within the scope of his office or employ­
ment”—i. e., where there is some chance the injury (if any) 
was caused by the kinds of actions for which the Act 
expressly grants employees immunity, under § 2679(b)(1). 
This approach protects the innocent employee as well as the 
guilty, ante, at 248, but only in the class of lawsuits the Act 
can plausibly be read to cover. 

Because the Court of Appeals interpreted the Act as does 
the Court, I would vacate its judgment. I would, however, 
permit the Court of Appeals to consider the Government’s 
alternative assertion of immunity (including whether it 
was properly barred by the trial court), and to determine 
whether Westfall Act immunity applies on that basis. 

For these reasons, I dissent from Part III of the Court’s 
opinion. 

Justice Scalia, with whom Justice Thomas joins, 
dissenting. 

Few statutes read more clearly than 28 U. S. C. § 1447(d): 
“An order remanding a case to the State court from which it 
was removed is not reviewable on appeal or otherwise . . . .”  1 

That bar to appellate review is a venerable one, dating back 

1 The remaining clause of § 1447(d) provides an exception that is not 
applicable here: “except that an order remanding a case to the State court 
from which it was removed pursuant to section 1443 of this title shall be 
reviewable by appeal or otherwise.” 
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to 1887, see Thermtron Products, Inc. v. Hermansdorfer, 423 
U. S. 336, 343 (1976). It is, moreover, not just hortatory; it 
is jurisdictional. Things Remembered, Inc. v. Petrarca, 516 
U. S. 124, 127–128 (1995). Yet beginning in 1976, this Court 
has repeatedly eroded § 1447(d)’s mandate and expanded the 
Court’s jurisdiction. Today’s opinion eviscerates what little 
remained of Congress’s Court-limiting command. 

I 
The first narrowing of § 1447(d) occurred in Thermtron 

Products, over the dissent of Justice Rehnquist joined by 
Chief Justice Burger and Justice Stewart (only eight Justices 
sat in the case). Thermtron Products held that remand 
orders are reviewable if they are based on any grounds 
other than the mandatory ground for remand set forth in 
§ 1447(c)—namely, that “ ‘the case was removed improvi­
dently and without jurisdiction.’ ” 2 423 U. S., at 342. That 
result followed, the Court said, because subsections (c) and 
(d) are “in pari materia” and “must be construed together.” 
Id., at 345. Thus, the unlimited phrase “[a]n order remand­
ing a case” magically became “an order remanding a case 
under this section”—changing prior law, under which the 
Court had held that the predecessors of § 1447(d) prohibited 
review of all remand orders. See id., at 354–356 (Rehnquist, 
J., dissenting). Since, in Thermtron Products, the District 
Court had remanded solely because of its crowded docket, we 
accepted review and issued a writ of mandamus compelling 
reconsideration of the order. See also Quackenbush v. All­
state Ins. Co., 517 U. S. 706, 710–712 (1996) (reviewing a re­
mand order predicated on abstention under Burford v. Sun 
Oil Co., 319 U. S. 315 (1943)).3 

2 Section 1447(c) has since been amended, specifying as grounds for man­
datory remand that “the district court lacks subject matter jurisdiction.” 

3 The Thermtron Products limitation upon the § 1447(d) bar to appellate 
review does not affect this case. As the Court recognizes, ante, at 235, 
the District Court was perfectly clear that its remand to state court was 
based on its lack of jurisdiction. 
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The next phase in § 1447(d)’s erosion came just last Term, 
in Kircher v. Putnam Funds Trust, 547 U. S. 633 (2006). 
There, as here, the District Court had remanded to state 
court “on the ground that [it] lacked subject-matter jurisdic­
tion on removal.” Id., at 638. That should have been the 
end of the matter, but it was not. The Kircher majority 
embarked on a searching inquiry into whether the District 
Court’s real reason for remand was lack of jurisdiction. See 
id., at 641–644. In my concurrence, I warned that “[r]eview 
of the sort engaged in . . . threatens to defeat the purpose of 
§ 1447(d),” which was “ ‘to prevent delay in the trial of re­
manded cases by protracted litigation of jurisdictional is­
sues.’ ” Id., at 650 (quoting Thermtron Products, supra, at 
351). 

“Such delay can be created just as easily by asking 
whether the district court correctly characterized the 
basis for its order as it can by asking whether that basis 
was correct . . . .  Whether the District Court was right 
or wrong—even if it was so badly mistaken that it mis­
understood the true basis for its orders—it purported to 
remand for lack of jurisdiction, and § 1447(d) bars any 
further review.” Kircher, 547 U. S., at 649–650. 

Today’s opinion goes even further than Kircher. Whereas 
that case at least claimed to be applying our precedents, see, 
e. g., id., at 641–642 (majority opinion) (citing Briscoe v. Bell, 
432 U. S. 404, 413–414, n. 13 (1977)), today’s opinion makes 
no such pretense. Having recognized, as it must, that the 
District Court in this case invoked § 1447(c) and remanded 
for lack of subject-matter jurisdiction, ante, at 235, the Court 
nevertheless reaches the amazing conclusion that § 1447(d) 
does not “contro[l]” whether the remand order is reviewable 
on appeal, ante, at 244. 

How can that be? How can a statute explicitly eliminat­
ing appellate jurisdiction to review a remand order not “con­
tro[l]” whether an appellate court has jurisdiction to review 
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a remand order? The Court says the answer to this riddle 
lies in 28 U. S. C. § 2679(d)(2). But that section says only 
that the Attorney General’s certification is “conclusiv[e] . . .  
for purposes of removal” (emphasis added); it says absolutely 
nothing about the reviewability of remand orders. Thus, 
the most § 2679(d)(2) can prove is that the District Court 
should not have remanded the case; that its remand order 
was erroneous. But our precedents make abundantly clear 
that § 1447(d)’s appellate-review bar applies with full force to 
erroneous remand orders. Just last Term we acknowledged 
that “a remand premised on an erroneous conclusion of no 
jurisdiction is unappealable.” Kircher, supra, at 642. See 
also Thermtron Products, supra, at 343 (“If a trial judge 
purports to remand a case on the ground that it was removed 
‘improvidently and without jurisdiction,’ his order is not sub­
ject to challenge in the court of appeals by appeal, by manda­
mus, or otherwise” (quoting § 1447(c) (1970 ed.); emphasis 
added); Briscoe, supra, at 414, n. 13 (where a remand order 
is based on one of the grounds enumerated in § 1447(c), “re­
view is unavailable no matter how plain the legal error in 
ordering the remand”). Today’s opinion repudiates that 
principle. The only basis for its holding is that § 2679(d)(2) 
renders the remand erroneous. This utterly novel proposi­
tion, that a remand order can be set aside when it is contrary 
to law, leaves nothing remaining of § 1447(d). Determina­
tion of an order’s lawfulness can only be made upon review— 
and it is precisely review that § 1447(d) forbids.4 

Congress knows how to make remand orders reviewable 
when it wishes to do so. See, e. g., 12 U. S. C. § 1441a(l)(3)(C) 
(“The Corporation may appeal any order of remand entered 

4 Like the Court, I need not address whether allowing the case to remain 
in federal court after declining to substitute the United States as defend­
ant would create an Article III problem. Unlike the Court, however, 
I choose not to address the point in dicta. See ante, at 244 (noting that 
“the question would arise only if” certain events take place, yet answering 
the question anyway). 
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by a United States district court”); § 1819(b)(2)(C) (same); 25 
U. S. C. § 487(d) (“[T]he United States shall have the right 
to appeal from any order of remand in the case”). Even 
§ 1447(d) itself exempts certain remand orders from its own 
appellate-review bar. See n. 1, supra. “Absent a clear 
statutory command to the contrary, we assume that Con­
gress is aware of the universality of th[e] practice of denying 
appellate review of remand orders when Congress creates a 
new ground for removal.” Things Remembered, 516 U. S., 
at 128 (internal quotation marks omitted). As the Court 
recognized in Kircher, “[t]here is no such ‘clear statutory 
command’ here, and that silence tells us we must look to 28 
U. S. C. § 1447(d) to determine the reviewability of remand 
orders under the Act.” 547 U. S., at 641, n. 8. Were the 
Court in this case to look to § 1447(d), instead of looking for a 
way around § 1447(d), the answer would be abundantly clear. 

II 

Respondents argued that, even if the remand order is un­
reviewable on appeal, the District Court’s rejection of the 
Attorney General’s certification should be reviewable as a 
logically distinct determination, citing Waco v. United States 
Fidelity & Guaranty Co., 293 U. S. 140 (1934). See ante, at 
254 (Souter, J., concurring in part and dissenting in part) 
(adopting this argument). 

The continuing vitality of Waco is dubious in light of more 
recent precedents, see Kircher, supra, at 645–646, n. 13. We 
need not address that question here, however, since Waco is 
patently inapposite. There, removal had been premised on 
diversity jurisdiction. The District Court dismissed the 
party whose citizenship was alleged to supply the requisite 
diversity, finding that party’s joinder improper, and thus re­
manded the case for lack of jurisdiction. We found the dis­
missal order to be reviewable on appeal, even though the 
remand order was not. 293 U. S., at 143. But there is a 
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crucial distinction between that case and this one: In Waco, 
reversal of the dismissal would not have subverted the re­
mand. There was no question that the suit would proceed 
in state court regardless of whether the diverse party was 
rightfully or wrongfully dismissed. Nowhere did the Waco 
Court so much as hint that the District Court might need to 
reexamine its remand order; to the contrary, it was clear that 
the remand would occur, no matter what: “If the District 
Court’s [dismissal] order stands, the cross-action will be no 
part of the case which is remanded to the state court. . . . A 
reversal cannot affect the order of remand, but it will at 
least, if the dismissal of the petitioner’s complaint was erro­
neous, remit the entire controversy, with the [diverse party] 
still a party, to the state court for such further proceedings.” 
Id., at 143–144 (emphasis added). In other words, the re­
mand order and the dismissal order were truly “separate or­
ders,” id., at 142; we could review—even reverse—the dis­
missal order without affecting the remand or its impact on 
the case. 

Today’s case far more closely resembles Kircher. There, 
the remand order had been predicated upon a finding that 
the cause of action was not a “covered” class-action suit as 
defined by the Securities Litigation Uniform Standards Act 
of 1998 (SLUSA), 112 Stat. 3227, and therefore that the fed­
eral courts lacked jurisdiction. The District Court re­
manded so the suit could continue in state court, outside the 
confines of SLUSA. If the suit had been “covered,” SLUSA 
would have precluded the action from going forward in any 
court, state or federal. 15 U. S. C. § 77p(b). We therefore 
determined that neither the remand itself nor the determi­
nation of SLUSA inapplicability was reviewable on appeal: 
“The District Court’s remand order here cannot be disaggre­
gated as the Waco orders could, and if [we were to find the 
suit to be covered by SLUSA], there [would be] nothing to 
remand to state court.” 547 U. S., at 646, n. 13. That is 
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precisely the situation in this case: The remand here is predi­
cated upon a finding that the United States should not be 
substituted as a defendant under the Westfall Act. If we 
were to disagree with the District Court and substitute the 
United States as a defendant, while at the same time recog­
nizing (as § 1447(d) requires) that there is nothing we can do 
about the remand order, the case would go back to state 
court as an action under the Federal Tort Claims Act 
(FTCA), see ante, at 230, and the remanded case would be 
styled Osborn v. United States. But the state court would 
have to dismiss such a case at once, since federal courts 
have exclusive jurisdiction over FTCA suits. 28 U. S. C. 
§ 1346(b)(1). Thus, as in Kircher, but unlike Waco, the Dis­
trict Court’s decision on the preliminary matter—here, 
Westfall Act certification; in Kircher, SLUSA applica­
bility—is inextricably intertwined with the remand order. 
Since that is so, there is no jurisdiction to review either 
determination. 

* * * 

In an all-too-rare effort to reduce the high cost of litiga­
tion, Congress provided that remand orders are completely 
unreviewable “on appeal or otherwise.” Section 1447(d) ef­
fectuated a tradeoff of sorts: Even though Congress undoubt­
edly recognized that some remand orders would be entered 
in error, it thought that, all in all, justice would better be 
served by allowing that small minority of cases to proceed 
in state courts than by subjecting every remanded case to 
endless rounds of forum disputes. “[B]y denying any form 
of review of an order of remand,” “Congress . . . established 
the policy of not permitting interruption of the litigation of 
the merits of a removed cause by prolonged litigation of 
questions of jurisdiction of the district court to which the 
cause is removed.” United States v. Rice, 327 U. S. 742, 751 
(1946). Today, in its uncompromising pursuit of technical 
perfection at all costs, this Court has repealed the tradeoff. 
One might suggest that Congress should restore it, but it is 
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hard to imagine new statutory language accomplishing the 
desired result any more clearly than § 1447(d) already does. 

I would vacate the Sixth Circuit’s judgment in its entirety, 
since that court, like this one, plainly lacked jurisdiction. 
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Petitioner Cunningham was tried and convicted of continuous sexual abuse 
of a child under 14. Under California’s determinate sentencing law 
(DSL), that offense is punishable by one of three precise terms of impris­
onment: a lower term sentence of 6 years, a middle term sentence of 12 
years, or an upper term sentence of 16 years. The DSL obliged the 
trial judge to sentence Cunningham to the 12-year middle term unless 
the judge found one or more additional “circumstances in aggravation.” 
Court Rules adopted to implement the DSL define “circumstances in 
aggravation” as facts that justify the upper term. Those facts, the 
Rules provide, must be established by a preponderance of the evidence. 
Based on a post-trial sentencing hearing, the judge found by a prepon­
derance of the evidence six aggravating facts, including the particular 
vulnerability of the victim, and one mitigating fact, that Cunningham 
had no record of prior criminal conduct. Concluding that the aggrava­
tors outweighed the sole mitigator, the judge sentenced Cunningham to 
the upper term of 16 years. The California Court of Appeal affirmed. 
The State Supreme Court denied review, but in a decision published 
nine days earlier, People v. Black, 35 Cal. 4th 1230, 113 P. 3d 534, that 
court held that the DSL survived Sixth Amendment inspection. 

Held: The DSL, by placing sentence-elevating factfinding within the 
judge’s province, violates a defendant’s right to trial by jury safe­
guarded by the Sixth and Fourteenth Amendments. Pp. 281–294. 

(a) In Apprendi v. New Jersey, 530 U. S. 466, this Court held that, 
under the Sixth Amendment, any fact (other than a prior conviction) 
that exposes a defendant to a sentence in excess of the relevant statu­
tory maximum must be found by a jury, not a judge, and established 
beyond a reasonable doubt, not merely by a preponderance of the evi­
dence. See id., at 490. The Court has applied the rule of Apprendi to 
facts subjecting a defendant to the death penalty, Ring v. Arizona, 536 
U. S. 584, 602, 609, facts permitting a sentence in excess of the “standard 
range” under Washington’s Sentencing Reform Act (Reform Act), 
Blakely v. Washington, 542 U. S. 296, 304–305, and facts triggering a 
sentence range elevation under the then-mandatory Federal Sentencing 
Guidelines, United States v. Booker, 543 U. S. 220, 243–244. Blakely 
and Booker bear most closely on the question presented here. 
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The maximum penalty for Blakely’s offense, under Washington’s Re­
form Act, was ten years’ imprisonment, but if no facts beyond those 
reflected in the jury’s verdict were found by the trial judge, Blakely 
could not receive a sentence above a standard range of 49 to 53 months. 
Blakely was sentenced to 90 months, more than three years above the 
standard range, based on the judge’s finding of deliberate cruelty. 
Applying Apprendi, this Court held the sentence unconstitutional. The 
State in Blakely endeavored to distinguish Apprendi, contending that 
Blakely’s sentence was within the judge’s discretion based solely on the 
guilty verdict. The Court dismissed that argument. Blakely could not 
have been sentenced above the standard range absent an additional fact. 
Consequently, that fact was subject to the Sixth Amendment’s jury-trial 
guarantee. It did not matter that Blakely’s sentence, though outside 
the standard range, was within the 10-year maximum. Because the 
judge could not have imposed a sentence outside the standard range 
without finding an additional fact, the top of that range—53 months, 
not 10 years—was the relevant statutory maximum. The Court also 
rejected the State’s arguments that Apprendi was satisfied because the 
Reform Act did not specify an exclusive catalog of facts on which a 
judge might base a departure from the standard range, and because it 
ultimately left the decision whether or not to depart to the judge’s 
discretion. 

Booker was sentenced under the Federal Sentencing Guidelines. 
The facts found by the jury yielded a base Guidelines range of 210 to 
262 months’ imprisonment, a range the judge could not exceed without 
undertaking additional factfinding. The judge did so, making a finding 
that boosted Booker into a higher Guidelines range. This Court held 
Booker’s sentence impermissible under the Sixth Amendment. There 
was “no distinction of constitutional significance between the Federal 
Sentencing Guidelines and the Washington procedures at issue in 
[Blakely].” 543 U. S., at 233. Both were “mandatory and impose[d] 
binding requirements on all sentencing judges.” Ibid. All Members 
of the Court agreed, however, that the Guidelines would not implicate 
the Sixth Amendment if they were advisory. Ibid. Facing the reme­
dial question, the Court concluded that rendering the Guidelines advi­
sory came closest to what Congress would have intended had it known 
that the Guidelines were vulnerable to a Sixth Amendment challenge. 
Under the advisory Guidelines system described in Booker, judges 
would no longer be confined to the sentencing range dictated by the 
Guidelines, but would be obliged to “take account” of that range along 
with the sentencing goals enumerated in the Sentencing Reform Act 
(SRA). Id., at 259, 264. In place of the SRA provision governing ap­
pellate review of sentences under the mandatory Guidelines scheme, the 
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Court installed a “reasonableness” standard of review. Id., at 261. 
Pp. 281–288. 

(b) In all material respects, California’s DSL resembles the sentenc­
ing systems invalidated in Blakely and Booker. Following the reason­
ing in those cases, the middle term prescribed under California law, not 
the upper term, is the relevant statutory maximum. Because aggravat­
ing facts that authorize the upper term are found by the judge, and need 
only be established by a preponderance of the evidence, the DSL vio­
lates the rule of Apprendi. 

While “that should be the end of the matter,” Blakely, 542 U. S., at 
313, in People v. Black, the California Supreme Court insisted that the 
DSL survives inspection under our precedents. The Black court rea­
soned that, given the ample discretion afforded trial judges to identify 
aggravating facts warranting an upper term sentence, the DSL did “not 
represent a legislative effort to shift the proof of particular facts from 
elements of a crime (to be proved to a jury) to sentencing factors (to be 
decided by a judge),” 35 Cal. 4th, at 1255–1256, 113 P. 3d, at 543–544. 
This Court cautioned in Blakely, however, that broad discretion to de­
cide what facts may support an enhanced sentence, or to determine 
whether an enhanced sentence is warranted in a particular case, does 
not shield a sentencing system from the force of this Court’s decisions. 
The Black court also urged that the DSL is not cause for concern be­
cause it reduced the penalties for most crimes over the prior indetermi­
nate sentencing scheme; because the system is fair to defendants; and 
because the DSL requires statutory sentence enhancements (as distin­
guished from aggravators) to be charged in the indictment and proved 
to a jury beyond a reasonable doubt. The Black court’s examination, in 
short, satisfied it that California’s sentencing system does not implicate 
significantly the concerns underlying the Sixth Amendment’s jury-trial 
guarantee. This Court’s decisions, however, leave no room for such an 
examination. Asking whether a defendant’s basic jury-trial right is 
preserved, though some facts essential to punishment are reserved for 
determination by the judge, is the very inquiry Apprendi’s bright-line 
rule was designed to exclude. 

Ultimately, the Black court relied on an equation of California’s DSL 
to the post-Booker federal system. That attempted comparison is un­
availing. The Booker Court held the Federal Guidelines incompatible 
with the Sixth Amendment because they were “mandatory and im­
pose[d] binding requirements on all sentencing judges,” 543 U. S., at 
233. To remedy the constitutional infirmity, the Court excised provi­
sions that rendered the system mandatory, leaving the Guidelines in 
place as advisory only. The DSL, however, does not resemble the advi­
sory system the Court in Booker had in view. Under California’s sys­
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tem, judges are not free to exercise their “discretion to select a specific 
sentence within a defined range.” Ibid. California’s Legislature has 
adopted sentencing triads, three fixed sentences with no ranges between 
them. Cunningham’s sentencing judge had no discretion to select a sen­
tence within a range of 6 to 16 years, but had to impose 12 years, noth­
ing less and nothing more, unless the judge found facts allowing a sen­
tence of 6 or 16 years. Factfinding to elevate a sentence from 12 to 16 
years, this Court’s decisions make plain, falls within the province of the 
jury employing a beyond-a-reasonable-doubt standard, not the bailiwick 
of a judge determining where the preponderance of the evidence lies. 

The Black court attempted to rescue the DSL’s judicial factfinding 
authority by typing it a reasonableness constraint, equivalent to the 
constraint operative in the post-Booker federal system. Reasonable­
ness, however, is not the touchstone of Sixth Amendment analysis. The 
reasonableness requirement Booker anticipated for the federal system 
operates within the constitutional constraints delineated in this Court’s 
precedent, not as a substitute for those constraints. Because the DSL 
allocates to judges sole authority to find facts permitting the imposition 
of an upper term sentence, the system violates the Sixth Amendment. 
Booker’s remedy for the Federal Guidelines, in short, is not a recipe for 
rendering this Court’s Sixth Amendment case law toothless. Further 
elaboration here on the federal reasonableness standard is neither nec­
essary nor proper. The Court has granted review in two cases—to be 
argued and decided later this Term—raising questions trained on that 
matter. Claiborne v. United States, No. 06–5618; Rita v. United States, 
No. 06–5754. Pp. 288–293. 

(c) As to the adjustment of California’s sentencing system in light of 
the Court’s ruling, “[t]he ball . . . lies in [California’s] court.” Booker, 
543 U. S., at 265. Several States have modified their systems in the 
wake of Apprendi and Blakely to retain determinate sentencing, by 
calling upon the jury to find any fact necessary to the imposition of an 
elevated sentence. Other States have chosen to permit judges genu­
inely “to exercise broad discretion . . . within a statutory range,” which, 
“everyone agrees,” encounters no Sixth Amendment shoal. 543 U. S., 
at 233. California may follow the paths taken by its sister States or 
otherwise alter its system, so long as it observes Sixth Amendment 
limitations declared in this Court’s decisions. Pp. 293–294. 

Reversed in part and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Scalia, Souter, and Thomas, JJ., joined. Kennedy, 
J., filed a dissenting opinion, in which Breyer, J., joined, post, p. 295. 
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Alito, J., filed a dissenting opinion, in which Kennedy and Breyer, JJ., 
joined, post, p. 297. 

Peter Gold, by appointment of the Court, 547 U. S. 1053, 
argued the cause and filed briefs for petitioner. 

Jeffrey M. Laurence, Deputy Attorney General of Califor­
nia, argued the cause for respondent. With him on the brief 
were Bill Lockyer, Attorney General, Robert R. Anderson, 
Chief Assistant Attorney General, Gerald A. Engler, Senior 
Assistant Attorney General, Donald E. de Nicola, Deputy 
Solicitor General, and Stan Helfman, Supervising Deputy 
Attorney General.* 

Justice Ginsburg delivered the opinion of the Court. 
California’s determinate sentencing law (DSL) assigns to 

the trial judge, not to the jury, authority to find the facts 
that expose a defendant to an elevated “upper term” sen­
tence. The facts so found are neither inherent in the jury’s 
verdict nor embraced by the defendant’s plea, and they need 
only be established by a preponderance of the evidence, 
not beyond a reasonable doubt. The question presented 
is whether the DSL, by placing sentence-elevating factfind­
ing within the judge’s province, violates a defendant’s right 
to trial by jury safeguarded by the Sixth and Fourteenth 
Amendments. We hold that it does. 

As this Court’s decisions instruct, the Federal Consti­
tution’s jury-trial guarantee proscribes a sentencing scheme 

*Jeffrey L. Fisher, Pamela S. Karlan, Thomas C. Goldstein, Amy 
Howe, and Kevin K. Russell filed a brief for the National Association of 
Criminal Defense Lawyers as amicus curiae urging reversal. 

A brief of amici curiae urging affirmance was filed for the State of 
Hawaii et al. by Mark J. Bennett, Attorney General of Hawaii, Dorothy D. 
Sellers and Kimberly A. Tsumoto, Deputy Attorneys General, and Dan 
Schweitzer, and by the Attorneys General for their respective States as 
follows: Mike Beebe of Arkansas, John W. Suthers of Colorado, Lisa Madi­
gan of Illinois, Mike McGrath of Montana, George J. Chanos of Nevada, 
Hardy Myers of Oregon, Greg Abbott of Texas, and Mark L. Shurtleff 
of Utah. 
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that allows a judge to impose a sentence above the statutory 
maximum based on a fact, other than a prior conviction, not 
found by a jury or admitted by the defendant. Apprendi v. 
New Jersey, 530 U. S. 466 (2000); Ring v. Arizona, 536 U. S. 
584 (2002); Blakely v. Washington, 542 U. S. 296 (2004); 
United States v. Booker, 543 U. S. 220 (2005). “[T]he rele­
vant ‘statutory maximum,’ ” this Court has clarified, “is not 
the maximum sentence a judge may impose after finding ad­
ditional facts, but the maximum he may impose without any 
additional findings.” Blakely, 542 U. S., at 303–304 (empha­
sis in original). In petitioner’s case, the jury’s verdict alone 
limited the permissible sentence to 12 years. Additional 
factfinding by the trial judge, however, yielded an upper 
term sentence of 16 years. The California Court of Appeal 
affirmed the harsher sentence. We granted certiorari, 546 
U. S. 1169 (2006), and now reverse that disposition because 
the four-year elevation based on judicial factfinding denied 
petitioner his right to a jury trial. 

I 

A 


Petitioner John Cunningham was tried and convicted of 
continuous sexual abuse of a child under the age of 14. 
Under the DSL, that offense is punishable by imprisonment 
for a lower term sentence of 6 years, a middle term sentence 
of 12 years, or an upper term sentence of 16 years. Cal. 
Penal Code Ann. § 288.5(a) (West 1999) (hereinafter Penal 
Code). As further explained below, see infra, at 277–281, 
the DSL obliged the trial judge to sentence Cunningham to 
the 12-year middle term unless the judge found one or more 
additional facts in aggravation. Based on a post-trial sen­
tencing hearing, the trial judge found by a preponderance 
of the evidence six aggravating circumstances, among them, 
the particular vulnerability of Cunningham’s victim, and 
Cunningham’s violent conduct, which indicated a serious 
danger to the community. Tr. of Sentencing (Aug. 1, 2003), 



549US1 Unit: $U14 [04-07-10 15:45:09] PAGES PGT: OPIN

276 CUNNINGHAM v. CALIFORNIA 

Opinion of the Court 

App. 22.1 In mitigation, the judge found one fact: Cunning­
ham had no record of prior criminal conduct. Ibid. Con­
cluding that the aggravators outweighed the sole mitigator, 
the judge sentenced Cunningham to the upper term of 16 
years. Id., at 23. 

A panel of the California Court of Appeal affirmed the 
conviction and sentence; one judge dissented in part, urging 
that this Court’s precedent precluded the judge-determined 
four-year increase in Cunningham’s sentence. No. A103501 
(Apr. 18, 2005), App. 43–48; id., at 48–50 (Jones, J., concur­
ring and dissenting).2 The California Supreme Court de­
nied review. No. S133971 (June 29, 2005), id., at 52. In a 
reasoned decision published nine days earlier, that court con­
sidered the question here presented and held that the DSL 
survived Sixth Amendment inspection. People v. Black, 35 
Cal. 4th 1238, 113 P. 3d 534 (June 20, 2005). 

B 

Enacted in 1977, the DSL replaced an indeterminate sen­
tencing regime in force in California for some 60 years. See 
id., at 1246, 113 P. 3d, at 537; Cassou & Taugher, Determinate 
Sentencing in California: The New Numbers Game, 9 Pac. 
L. J. 5, 6–22 (1978) (hereinafter Cassou & Taugher). Under 

1 The particular vulnerability of the victim is listed in Cal. Rule of Court 
4.421(a)(3) (Criminal Cases) (West 2006) (hereinafter Rule), as a fact “re­
lating to the crime.” Violent conduct indicating a serious danger to soci­
ety is listed in Rule 4.421(b)(1) as a fact “relating to the defendant.” 

2 In addition to a Sixth Amendment challenge, Cunningham disputed the 
substance of five of the six findings made by the trial judge. The appel­
late panel affirmed the trial judge’s vulnerable victim and violent conduct 
findings, but rejected the finding that Cunningham abused a position of 
trust (because that finding overlapped with the vulnerable victim finding). 
The panel did not decide whether the judge’s other findings were war­
ranted, concluding that she properly relied on at least two aggravating 
facts in imposing the upper term, and that it was not “reasonably prob­
able” that a different sentence would have been imposed absent any 
improper findings. App. 43–46; id., at 51 (May 4, 2005, order modifying 
opinion and denying rehearing). 



549US1 Unit: $U14 [04-07-10 15:45:09] PAGES PGT: OPIN

277 Cite as: 549 U. S. 270 (2007) 

Opinion of the Court 

the prior regime, courts imposed open-ended prison terms 
(often one year to life), and the parole board—the Adult Au­
thority—determined the amount of time a felon would ulti­
mately spend in prison. Black, 35 Cal. 4th, at 1246, 1256, 
113 P. 3d, at 537, 544; In re Roberts, 36 Cal. 4th 575, 588, n. 6, 
115 P. 3d 1121, 1129, n. 6 (2005); Cassou & Taugher 5–9. In 
contrast, the DSL fixed the terms of imprisonment for most 
offenses, and eliminated the possibility of early release on 
parole. See Penal Code § 3000 et seq. (West Supp. 2006); 3 
B. Witkin & N. Epstein, California Criminal Law § 610, 
p. 809 (3d ed. 2000); Brief for Respondent 7.3 Through the 
DSL, California’s lawmakers aimed to promote uniform and 
proportionate punishment. Penal Code § 1170(a)(1); Black, 
35 Cal. 4th, at 1246, 113 P. 3d, at 537. 

For most offenses, including Cunningham’s, the DSL re­
gime is implemented in the following manner. The statute 
defining the offense prescribes three precise terms of impris­
onment—a lower, middle, and upper term sentence. E. g., 
Penal Code § 288.5(a) (West 1999) (a person convicted of con­
tinuous sexual abuse of a child “shall be punished by impris­
onment in the state prison for a term of 6, 12, or 16 years”). 
See also Black, 35 Cal. 4th, at 1247, 113 P. 3d, at 538. Penal 
Code § 1170(b) (West Supp. 2006) controls the trial judge’s 
choice; it provides that “the court shall order imposition of 
the middle term, unless there are circumstances in aggrava­
tion or mitigation of the crime.” “[C]ircumstances in aggra­
vation or mitigation” are to be determined by the court after 
consideration of several items: the trial record; the probation 
officer’s report; statements in aggravation or mitigation sub­
mitted by the parties, the victim, or the victim’s family; “and 
any further evidence introduced at the sentencing hearing.” 
Ibid. 

3 Murder and certain other grave offenses still carry lengthy indetermi­
nate terms with the possibility of early release on parole. Brief for Re­
spondent 7, n. 2. See, e. g., Penal Code § 190 (West Supp. 2006). 
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The DSL directed the State’s Judicial Council 4 to adopt 
Rules guiding the sentencing judge’s decision whether to 
“[i]mpose the lower or upper prison term.” Penal Code 
§ 1170.3(a)(2) (West 2004).5 Restating § 1170(b), the Coun­
cil’s Rules provide that “[t]he middle term shall be selected 
unless imposition of the upper or lower term is justified by 
circumstances in aggravation or mitigation.” Rule 4.420(a). 
“Circumstances in aggravation,” as crisply defined by the Ju­
dicial Council, means “facts which justify the imposition of 
the upper prison term.” Rule 4.405(d) (emphasis added). 
Facts aggravating an offense, the Rules instruct, “shall be 
established by a preponderance of the evidence,” Rule 
4.420(b),6 and must be “stated orally on the record,” Rule 
4.420(e). 

The Rules provide a nonexhaustive list of aggravating cir­
cumstances, including “[f]acts relating to the crime,” Rule 
4.421(a),7 “[f]acts relating to the defendant,” Rule 4.421(b),8 

and “[a]ny other facts statutorily declared to be circum­
stances in aggravation,” Rule 4.421(c). Beyond the enumer­
ated circumstances, “the judge is free to consider any ‘ad­

4 The Judicial Council includes the chief justice and another justice of 
the California Supreme Court, three judges sitting on the Courts of Ap­
peal, ten judges from the Superior Courts, and other nonvoting members. 
Cal. Const., Art. 6, § 6(a) (West Supp. 2006). The California Constitution 
grants the Council authority, inter alia, to “adopt rules for court adminis­
tration, practice and procedure, and perform other functions prescribed 
by statute.” Ibid., § 6(d). 

5 The Rules were amended on January 1, 2007. Those amendments 
made technical changes, none of them material to the constitutional ques­
tion before us. We refer in this opinion to the prior text of the Rules, 
upon which the parties and principal authorities rely. 

6 The judge must provide a statement of reasons for a sentence only 
when a lower or upper term sentence is imposed. Rules 4.406(b), 4.420(e). 

7 E. g., Rule 4.421(a)(1) (“[T]he fact that . . . [t]he  crime involved great 
violence, great bodily harm, threat of great bodily harm, or other acts 
disclosing a high degree of cruelty, viciousness, or callousness.”). 

8 E. g., Rule 4.421(b)(1) (“[T]he fact that . . . [t]he defendant has engaged 
in violent conduct which indicates a serious danger to society.”). 
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ditional criteria reasonably related to the decision being 
made.’ ” Black, 35 Cal. 4th, at 1247, 113 P. 3d, at 538 (quot­
ing Rule 4.408(a)). “A fact that is an element of the crime,” 
however, “shall not be used to impose the upper term.” 
Rule 4.420(d). In sum, California’s DSL, and the Rules gov­
erning its application, direct the sentencing court to start 
with the middle term, and to move from that term only when 
the court itself finds and places on the record facts—whether 
related to the offense or the offender—beyond the elements 
of the charged offense. 

Justice Alito maintains, however, that a circumstance in 
aggravation need not be a fact at all. In his view, a policy 
judgment, or even a judge’s “subjective belief” regarding the 
appropriate sentence, qualifies as an aggravating circum­
stance. Post, at 307–308 (dissenting opinion) (internal quo­
tation marks omitted). California’s Rules, however, con­
stantly refer to “facts.” As just noted, the Rules define 
“circumstances in aggravation” as “facts which justify the 
imposition of the upper prison term.” Rule 4.405(d) (empha­
sis added).9 And “circumstances in aggravation,” the Rules 
unambiguously declare, “shall be established by a preponder­
ance of the evidence,” Rule 4.420(b), a clear factfinding direc­
tive to which there is no exception. See People v. Hall, 8 
Cal. 4th 950, 957, 883 P. 2d 974, 978 (1994) (“Selection of the 
upper term is justified only if circumstances in aggravation 
are established by a preponderance of evidence . . . .” (empha­
sis added)). 

While the Rules list “[g]eneral objectives of sentencing,” 
Rule 4.410(a), nowhere are these objectives cast as “circum­
stances in aggravation” that alone authorize an upper term 

9 See also, e. g., Rule 4.420(b) (“Selection of the upper term is justified 
only if, after a consideration of all the relevant facts, the circumstances in 
aggravation outweigh the circumstances in mitigation.” (emphasis added)); 
Rule 4.420(e) (court must provide “a concise statement of the ultimate 
facts that the court deemed to constitute circumstances in aggravation or 
mitigation” (emphasis added)). 
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sentence. The Rules also state that “[t]he enumeration . . .  
of some criteria for the making of discretionary sentencing 
decisions does not prohibit the application of additional crite­
ria reasonably related to the decision being made.” Rule 
4.408(a). California courts have not read this language to 
unmoor “circumstances in aggravation” from any factfind­
ing anchor. 

In line with the Rules, the California Supreme Court has 
repeatedly referred to circumstances in aggravation as facts. 
See, e. g., Black, 35 Cal. 4th, at 1256, 113 P. 3d, at 544 (“The 
Legislature did not identify all of the particular facts that 
could justify the upper term.” (emphasis added)); People v. 
Wiley, 9 Cal. 4th 580, 587, 889 P. 2d 541, 545 (1995) (“[T]rial 
courts are assigned the task of deciding whether to impose 
an upper or lower term of imprisonment based upon their 
determination whether there are circumstances in aggrava­
tion or mitigation of the crime, a determination that invari­
ably requires numerous factual findings.” (emphasis added 
and internal quotation marks omitted)). 

It is unsurprising, then, that State’s counsel, at oral argu­
ment, acknowledged that he knew of no case in which a Cali­
fornia trial judge had gone beyond the middle term based 
not on any fact the judge found, but solely on the basis of a 
policy judgment or subjective belief. See Tr. of Oral Arg. 
49–50. 

Notably, the Penal Code permits elevation of a sentence 
above the upper term based on specified statutory enhance­
ments relating to the defendant’s criminal history or circum­
stances of the crime. See, e. g., Penal Code § 667 et seq. 
(West 1999); § 12022 et seq. (West 2000 and Supp. 2006). See 
also Black, 35 Cal. 4th, at 1257, 113 P. 3d, at 545. Unlike 
aggravating circumstances, statutory enhancements must be 
charged in the indictment, and the underlying facts must be 
proved to the jury beyond a reasonable doubt. Penal Code 
§ 1170.1(e) (West 2004); Black, 35 Cal. 4th, at 1257, 113 P. 3d, 
at 545. A fact underlying an enhancement cannot do double 
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duty; it cannot be used to impose an upper term sentence 
and, on top of that, an enhanced term. Penal Code § 1170(b). 
Where permitted by statute, however, a judge may use a 
fact qualifying as an enhancer to impose an upper term 
rather than an enhanced sentence. Ibid.; Rule 4.420(c). 

II 

This Court has repeatedly held that, under the Sixth 
Amendment, any fact that exposes a defendant to a greater 
potential sentence must be found by a jury, not a judge, and 
established beyond a reasonable doubt, not merely by a pre­
ponderance of the evidence. While this rule is rooted in 
longstanding common-law practice, its explicit statement in 
our decisions is recent. In Jones v. United States, 526 U. S. 
227 (1999), we examined the Sixth Amendment’s historical 
and doctrinal foundations, and recognized that judicial fact­
finding operating to increase a defendant’s otherwise maxi­
mum punishment posed a grave constitutional question. Id., 
at 239–252. While the Court construed the statute at issue 
to avoid the question, the Jones opinion presaged our deci­
sion, some 15 months later, in Apprendi v. New Jersey, 530 
U. S. 466 (2000). 

Charles Apprendi was convicted of possession of a firearm 
for an unlawful purpose, a second-degree offense under New 
Jersey law punishable by five to ten years’ imprisonment. 
Id., at 468. A separate “hate crime” statute authorized an 
“extended term” of imprisonment: Ten to twenty years could 
be imposed if the trial judge found, by a preponderance of 
the evidence, that “ ‘[t]he defendant in committing the crime 
acted with a purpose to intimidate an individual or group of 
individuals because of race, color, gender, handicap, religion, 
sexual orientation or ethnicity.’ ” Id., at 468–469 (quoting 
N. J. Stat. Ann. § 2C:44–3(e) (West Supp. 1999–2000)). The 
judge in Apprendi’s case so found, and therefore sentenced 
the defendant to 12 years’ imprisonment. This Court held 
that the Sixth Amendment proscribed the enhanced sen­
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tence. 530 U. S., at 471. Other than a prior conviction, see 
Almendarez-Torres v. United States, 523 U. S. 224, 239–247 
(1998), we held in Apprendi, “any fact that increases the pen­
alty for a crime beyond the prescribed statutory maximum 
must be submitted to a jury, and proved beyond a reasonable 
doubt.” 530 U. S., at 490. See also Harris v. United States, 
536 U. S. 545, 557–566 (2002) (plurality opinion) (“Apprendi 
said that any fact extending the defendant’s sentence beyond 
the maximum authorized by the jury’s verdict would have 
been considered an element of an aggravated crime—and 
thus the domain of the jury—by those who framed the Bill 
of Rights.”). 

We have since reaffirmed the rule of Apprendi, applying 
it to facts subjecting a defendant to the death penalty, Ring, 
536 U. S., at 602, 609, facts permitting a sentence in excess 
of the “standard range” under Washington’s Sentencing Re­
form Act, Blakely, 542 U. S., at 304–305, and facts triggering 
a sentence range elevation under the then-mandatory Fed­
eral Sentencing Guidelines, Booker, 543 U. S., at 243–244. 
Blakely and Booker bear most closely on the question pre­
sented in this case. 

Ralph Howard Blakely was convicted of second-degree 
kidnaping with a firearm, a class B felony under Washing­
ton law. Blakely, 542 U. S., at 298–299. While the overall 
statutory maximum for a class B felony was ten years, the 
State’s Sentencing Reform Act (Reform Act) added an im­
portant qualification: If no facts beyond those reflected in 
the jury’s verdict were found by the trial judge, a defendant 
could not receive a sentence above a “standard range” of 49 
to 53 months. Id., at 299–300. The Reform Act permitted 
but did not require a judge to exceed that standard range if 
she found “ ‘substantial and compelling reasons justifying an 
exceptional sentence.’ ” Ibid. (quoting Wash. Rev. Code 
Ann. § 9.94A.120(2) (2000)). The Reform Act set out a non­
exhaustive list of aggravating facts on which such a sentence 
elevation could be based. It also clarified that a fact taken 
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into account in fixing the standard range—i. e., any fact 
found by the jury—could under no circumstances count in 
the determination whether to impose an exceptional sen­
tence. 542 U. S., at 299–300. Blakely was sentenced to 90 
months’ imprisonment, more than three years above the 
standard range, based on the trial judge’s finding that he had 
acted with deliberate cruelty. Id., at 300. 

Applying the rule of Apprendi, this Court held Blakely’s 
sentence unconstitutional. The State in Blakely had en­
deavored to distinguish Apprendi on the ground that 
“[u]nder the Washington guidelines, an exceptional sentence 
is within the court’s discretion as a result of a guilty verdict.” 
Brief for Respondent in Blakely v. Washington, O. T. 2003, 
No. 02–1632, p. 15. We rejected that argument. The judge 
could not have sentenced Blakely above the standard range 
without finding the additional fact of deliberate cruelty. 
Consequently, that fact was subject to the Sixth Amend­
ment’s jury-trial guarantee. 542 U. S., at 304–314. It did 
not matter, we explained, that Blakely’s sentence, though 
outside the standard range, was within the 10-year maxi­
mum for class B felonies: 

“Our precedents make clear . . .  that the ‘statutory maxi­
mum’ for Apprendi purposes is the maximum sentence 
a judge may impose solely on the basis of the facts 
reflected in the jury verdict or admitted by the 
defendant . . . . In other words, the relevant ‘statutory 
maximum’ is not the maximum sentence a judge may 
impose after finding additional facts, but the maximum 
he may impose without any additional findings. When 
a judge inflicts punishment that the jury’s verdict alone 
does not allow, the jury has not found all the facts ‘which 
the law makes essential to the punishment,’ . . .  and  the  
judge exceeds his proper authority.” Id., at 303–304 
(quoting 1 J. Bishop, Criminal Procedure § 87, p. 55 (2d 
ed. 1872); emphasis in original). 
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Because the judge in Blakely’s case could not have imposed 
a sentence outside the standard range without finding an 
additional fact, the top of that range—53 months, and not 
10 years—was the relevant statutory maximum. 542 U. S., 
at 304. 

The State had additionally argued in Blakely that Ap­
prendi’s rule was satisfied because Washington’s Reform Act 
did not specify an exclusive catalog of potential facts on 
which a judge might base a departure from the standard 
range. This Court re jected that argument as well. 
“Whether the judge’s authority to impose an enhanced sen­
tence depends on finding a specified fact . . . , one of several 
specified facts . . . , or any aggravating fact (as here),” we 
observed, “it remains the case that the jury’s verdict alone 
does not authorize the sentence.” 542 U. S., at 305 (em­
phasis in original). Further, we held it irrelevant that the 
Reform Act ultimately left the decision whether or not to 
depart to the judge’s discretion: “Whether the judicially 
determined facts require a sentence enhancement or merely 
allow it,” we noted, “the verdict alone does not authorize 
the sentence.” Ibid., n. 8 (emphasis in original). 

Freddie Booker was convicted of possession with intent to 
distribute crack cocaine and was sentenced under the Fed­
eral Sentencing Guidelines. The facts found by Booker’s 
jury yielded a base Guidelines range of 210 to 262 months’ 
imprisonment, a range the judge could not exceed without 
undertaking additional factfinding. Booker, 543 U. S., at 
227, 233–234. The judge did so, finding by a preponderance 
of the evidence that Booker possessed an amount of drugs in 
excess of the amount determined by the jury’s verdict. 
That finding boosted Booker into a higher Guidelines range. 
Booker was sentenced at the bottom of the higher range, to 
360 months in prison. Id., at 227. 

In an opinion written by Justice Stevens for a five-
Member majority, the Court held Booker’s sentence imper­
missible under the Sixth Amendment. In the majority’s 
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judgment, there was “no distinction of constitutional signifi­
cance between the Federal Sentencing Guidelines and the 
Washington procedures at issue in [Blakely].” Id., at 233. 
Both systems were “mandatory and impose[d] binding re­
quirements on all sentencing judges.” Ibid.10 

Justice 
Stevens’ opinion for the Court, it bears emphasis, next ex­
pressed a view on which there was no disagreement among 
the Justices. He acknowledged that the Federal Guide­
lines would not implicate the Sixth Amendment were they 
advisory: 

“If the Guidelines as currently written could be read 
as merely advisory provisions that recommended, rather 
than required, the selection of particular sentences in 
response to differing sets of facts, their use would 
not implicate the Sixth Amendment. We have never 
doubted the authority of a judge to exercise broad dis­
cretion in imposing a sentence within a statutory range. 
Indeed, everyone agrees that the constitutional issues 
presented by [this case] would have been avoided en­
tirely if Congress had omitted from the [federal Sentenc­
ing Reform Act] the provisions that make the Guidelines 
binding on district judges . . . .  For  when a trial judge 
exercises his discretion to select a specific sentence 
within a defined range, the defendant has no right to a 
jury determination of the facts that the judge deems 
relevant. 

10 California’s DSL, we note in this context, resembles pre-Booker fed­
eral sentencing in the same ways Washington’s sentencing system did: The 
key California Penal Code provision states that the sentencing court 
“shall order imposition of the middle term” absent “circumstances in ag­
gravation or mitigation of the crime,” § 1170(b) (West 2004) (emphasis 
added), and any move to the upper or lower term must be justified by 
“a concise statement of the ultimate facts” on which the departure rests, 
Rule 4.420(e) (emphasis added). But see post, at 303 (Alito, J., dissent­
ing) (characterizing California’s DSL as indistinguishable from post-
Booker sentencing). 
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“The Guidelines as written, however, are not advisory; 
they are mandatory and binding on all judges.” Ibid. 
(citations omitted). 

In an opinion written by Justice Breyer, also garnering 
a five-Member majority, the Court faced the remedial ques­
tion, which turned on an assessment of legislative intent: 
What alteration would Congress have intended had it known 
that the Guidelines were vulnerable to a Sixth Amendment 
challenge? Three choices were apparent: The Court could 
invalidate in its entirety the Sentencing Reform Act of 1984 
(SRA), the law comprehensively delineating the federal sen­
tencing system; or it could preserve the SRA, and the man­
datory Guidelines regime the SRA established, by attaching 
a jury-trial requirement to any fact increasing a defendant’s 
base Guidelines range; finally, the Court could render the 
Guidelines advisory by severing two provisions of the SRA, 
18 U. S. C. §§ 3553(b)(1) and 3742(e) (2000 ed. and Supp. IV). 
543 U. S., at 246–249.11 Recognizing that “reasonable minds 
can, and do, differ” on the remedial question, the majority 
concluded that the advisory Guidelines solution came closest 
to the congressional mark. Id., at 248–258. 

Under the system described in Justice Breyer’s opinion 
for the Court in Booker, judges would no longer be tied to 
the sentencing range indicated in the Guidelines. But they 
would be obliged to “take account of” that range along with 
the sentencing goals Congress enumerated in the SRA at 18 

11 Title 18 U. S. C. § 3553(b)(1) mandated the imposition of a Guidelines 
sentence unless the district court found “an aggravating or mitigating cir­
cumstance of a kind, or to a degree, not adequately taken into consider­
ation by the Sentencing Commission in formulating the guidelines.” Sec­
tion 3742(e) directed the court of appeals to determine, inter alia, whether 
the district court correctly applied the Guidelines, § 3742(e)(2), and, if the 
sentence imposed fell outside the applicable Guidelines range, whether the 
sentencing judge had provided a written statement of reasons, whether 
§ 3553(b) and the facts of the case warranted the departure, and whether 
the degree of departure was reasonable, § 3742(e)(3). 
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U. S. C. § 3553(a). 543 U. S., at 259, 264.12 Having severed 
§ 3742(e), the provision of the SRA governing appellate re­
view of sentences under the mandatory Guidelines scheme, 
see supra, at 286, and n. 11, the Court installed, as consistent 
with the SRA and the sound administration of justice, a “rea­
sonableness” standard of review. 543 U. S., at 261. With­
out attempting an elaborate discussion of that standard, Jus­

tice Breyer’s remedial opinion for the Court observed: 
“Section 3553(a) remains in effect, and sets forth numerous 
factors that guide sentencing. Those factors in turn will 
guide appellate courts, as they have in the past, in determin­
ing whether a sentence is reasonable.” Ibid.13 The Court 

12 Section 3553(a) instructs sentencing judges to consider “the nature 
and circumstances of the offense and the history and characteristics of 
the defendant,” “the kinds of sentences available,” and the Guidelines and 
policy statements issued by the United States Sentencing Commission. 
§ 3553(a)(1), (3)–(5). Avoidance of unwarranted sentencing disparities, 
and the need to provide restitution, are also listed as concerns to which 
the judge should respond. § 3553(a)(6)–(7). 

In a further enumeration, § 3553(a) calls for the imposition of “a sentence 
sufficient, but not greater than necessary” to “reflect the seriousness of 
the offense,” “promote respect for the law,” “provide just punishment for 
the offense,” “afford adequate deterrence to criminal conduct,” “protect 
the public from further crimes of the defendant,” and “provide the defend­
ant with needed educational or vocational training, medical care, or other 
correctional treatment in the most effective manner.” § 3553(a)(2). 

13 While this case does not call for elaboration of the reasonableness 
check on federal sentencing post-Booker, we note that the Court has 
granted review in two cases raising questions trained on that matter: 
Claiborne v. United States, No. 06–5618, post, p. 1016; and Rita v. United 
States, No. 06–5754, post, p. 1016. In Claiborne, the Court will consider 
whether it is consistent with the advisory cast of the Guidelines system 
post-Booker to require that extraordinary circumstances attend a sentence 
varying substantially from the Guidelines. Rita includes the question 
whether is it consistent with Booker to accord a presumption of reason­
ableness to a within-Guidelines sentence. 

In this regard, we note Justice Alito’s view that California’s DSL is 
essentially the same as post-Booker federal sentencing. Post, at 297–307. 
To maintain that position, his dissent previews, without benefit of briefing 
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emphasized the provisional character of the Booker remedy. 
Recognizing that authority to speak “the last word” resides 
in Congress, the Court said: 

“The ball now lies in Congress’ court. The National 
Legislature is equipped to devise and install, long term, 
the sentencing system, compatible with the Constitu­
tion, that Congress judges best for the federal system 
of justice.” Id., at 265. 

We turn now to the instant case in light of both parts of 
the Court’s Booker opinion, and our earlier decisions in point. 

III 

Under California’s DSL, an upper term sentence may be 
imposed only when the trial judge finds an aggravating cir­
cumstance. See supra, at 277–278. An element of the 
charged offense, essential to a jury’s determination of guilt, 
or admitted in a defendant’s guilty plea, does not qualify as 
such a circumstance. See supra, at 278–279. Instead, ag­
gravating circumstances depend on facts found discretely 
and solely by the judge. In accord with Blakely, therefore, 
the middle term prescribed in California’s statutes, not the 
upper term, is the relevant statutory maximum. 542 U. S., 
at 303 (“[T]he ‘statutory maximum’ for Apprendi purposes 
is the maximum sentence a judge may impose solely on the 
basis of the facts reflected in the jury verdict or admitted by 
the defendant.” (emphasis in original)). Because circum­
stances in aggravation are found by the judge, not the jury, 
and need only be established by a preponderance of the evi­
dence, not beyond a reasonable doubt, see supra, at 278, the 
DSL violates Apprendi’s bright-line rule: Except for a prior 
conviction, “any fact that increases the penalty for a crime 
beyond the prescribed statutory maximum must be submit­

or argument, how “reasonableness review,” post-Booker, works. Post, at 
310–311. It is neither necessary nor proper now to join issue with Jus­

tice Alito on this matter. 
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ted to a jury, and proved beyond a reasonable doubt,” 530 
U. S., at 490. 

While “[t]hat should be the end of the matter,” Blakely, 
542 U. S., at 313, in People v. Black, the California Supreme 
Court held otherwise. In that court’s view, the DSL sur­
vived examination under our precedent intact. See 35 Cal. 
4th, at 1254–1261, 113 P. 3d, at 543–548. The Black court 
acknowledged that California’s system appears on surface in­
spection to be in tension with the rule of Apprendi. But 
in “operation and effect,” the court said, the DSL “simply 
authorize[s] a sentencing court to engage in the type of fact­
finding that traditionally has been incident to the judge’s se­
lection of an appropriate sentence within a statutorily pre­
scribed sentencing range.” 35 Cal. 4th, at 1254, 113 P. 3d, 
at 543. Therefore, the court concluded, “the upper term is 
the ‘statutory maximum’ and a trial court’s imposition of an 
upper term sentence does not violate a defendant’s right to 
a jury trial under the principles set forth in Apprendi, 
Blakely, and Booker.” Ibid. But see id., at 1270, 113 P. 3d, 
at 554 (Kennard, J., concurring and dissenting) (“Nothing in 
the high court’s majority opinions in Apprendi, Blakely, and 
Booker suggests that the constitutionality of a state’s sen­
tencing scheme turns on whether, in the words of the major­
ity here, it involves the type of factfinding ‘that traditionally 
has been performed by a judge.’ ” (quoting id., at 1253, 113 
P. 3d, at 542)). 

The Black court’s conclusion that the upper term, and not 
the middle term, qualifies as the relevant statutory maxi­
mum, rested on several considerations. First, the court rea­
soned that, given the ample discretion afforded trial judges 
to identify aggravating facts warranting an upper term sen­
tence, the DSL 

“does not represent a legislative effort to shift the proof 
of particular facts from elements of a crime (to be 
proved to a jury) to sentencing factors (to be decided by 
a judge). . . . Instead, it afforded the sentencing judge 
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the discretion to decide, with the guidance of rules and 
statutes, whether the facts of the case and the history 
of the defendant justify the higher sentence. Such a 
system does not diminish the traditional power of the 
jury.” Id., at 1256, 113 P. 3d, at 544 (footnote omitted). 

We cautioned in Blakely, however, that broad discretion 
to decide what facts may support an enhanced sentence, or 
to determine whether an enhanced sentence is warranted in 
any particular case, does not shield a sentencing system from 
the force of our decisions. If the jury’s verdict alone does 
not authorize the sentence, if, instead, the judge must find 
an additional fact to impose the longer term, the Sixth 
Amendment requirement is not satisfied. 542 U. S., at 305, 
and n. 8. 

The Black court also urged that the DSL is not cause for 
concern because it reduced the penalties for most crimes 
over the prior indeterminate sentencing regime. 35 Cal. 
4th, at 1256–1258, 113 P. 3d, at 544–545. But see id., at 
1271–1272, 113 P. 3d, at 555 (Kennard, J., concurring and dis­
senting) (“This aspect of our sentencing law does not differ 
significantly from the Washington sentencing scheme [the 
high court invalidated in Blakely.]”); supra, at 283–284. 
Furthermore, California’s system is not unfair to defendants, 
for they “cannot reasonably expect a guarantee that the 
upper term will not be imposed” given judges’ broad discre­
tion to impose an upper term sentence or to keep their pun­
ishment at the middle term. 35 Cal. 4th, at 1258–1259, 113 
P. 3d, at 545–546. The Black court additionally noted that 
the DSL requires statutory enhancements (as distinguished 
from aggravators)—e. g., the use of a firearm or other dan­
gerous weapon, infliction of great bodily injury, Penal Code 
§§ 12022, 12022.7–.8 (West 2000 and Supp. 2006)—to be 
charged in the indictment and proved to a jury beyond a 
reasonable doubt. 35 Cal. 4th, at 1257, 113 P. 3d, at 545. 

The Black court’s examination of the DSL, in short, satis­
fied it that California’s sentencing system does not implicate 
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significantly the concerns underlying the Sixth Amendment’s 
jury-trial guarantee. Our decisions, however, leave no room 
for such an examination. Asking whether a defendant’s 
basic jury-trial right is preserved, though some facts essen­
tial to punishment are reserved for determination by the 
judge, we have said, is the very inquiry Apprendi’s “bright­
line rule” was designed to exclude. See Blakely, 542 U. S., 
at 307–308. But see Black, 35 Cal. 4th, at 1260, 113 P. 3d, 
at 547 (stating, remarkably, that “[t]he high court precedents 
do not draw a bright line”).14 

Ultimately, the Black court relied on an equation of Cali­
fornia’s DSL system to the post-Booker federal system. 
“The level of discretion available to a California judge in se­
lecting which of the three available terms to impose,” the 
court said, “appears comparable to the level of discretion that 
the high court has chosen to permit federal judges in post-
Booker sentencing.” 35 Cal. 4th, at 1261, 113 P. 3d, at 548. 
The same equation drives Justice Alito’s dissent. See 
post, at 297 (“The California sentencing law . . . is indistin­
guishable in any constitutionally significant respect from 
the advisory Guidelines scheme that the Court approved in 
[Booker].”). 

The attempted comparison is unavailing. As earlier ex­
plained, see supra, at 284–286, this Court in Booker held the 
Federal Sentencing Guidelines incompatible with the Sixth 
Amendment because the Guidelines were “mandatory and 
impose[d] binding requirements on all sentencing judges.” 
543 U. S., at 233. “[M]erely advisory provisions,” recom­
mending but not requiring “the selection of particular sen­

14 
Justice Kennedy urges a distinction between facts concerning the 

offense, where Apprendi would apply, and facts concerning the offender, 
where it would not. Post, at 295 (dissenting opinion). Apprendi itself, 
however, leaves no room for the bifurcated approach Justice Kennedy 
proposes. See 530 U. S., at 490 (“[A]ny fact that increases the penalty 
for a crime beyond the prescribed statutory maximum must be submitted 
to a jury, and proved beyond a reasonable doubt.” (emphasis added)). 
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tences in response to differing sets of facts,” all Members of 
the Court agreed, “would not implicate the Sixth Amend­
ment.” Ibid. To remedy the constitutional infirmity found 
in Booker, the Court’s majority excised provisions that ren­
dered the system mandatory, leaving the Guidelines in place 
as advisory only. Id., at 245–246. See also supra, at 
286–287. 

California’s DSL does not resemble the advisory system 
the Booker Court had in view. Under California’s system, 
judges are not free to exercise their “discretion to select a 
specific sentence within a defined range.” Booker, 543 U. S., 
at 233. California’s Legislature has adopted sentencing tri­
ads, three fixed sentences with no ranges between them. 
Cunningham’s sentencing judge had no discretion to select a 
sentence within a range of 6 to 16 years. Her instruction 
was to select 12 years, nothing less and nothing more, unless 
she found facts allowing the imposition of a sentence of 6 or 
16 years. Factfinding to elevate a sentence from 12 to 16 
years, our decisions make plain, falls within the province of 
the jury employing a beyond-a-reasonable-doubt standard, 
not the bailiwick of a judge determining where the prepon­
derance of the evidence lies. 

Nevertheless, the Black court attempted to rescue the 
DSL’s judicial factfinding authority by typing it simply a rea­
sonableness constraint, equivalent to the constraint opera­
tive in the federal system post-Booker. See 35 Cal. 4th, at 
1261, 113 P. 3d, at 548 (“Because an aggravating factor under 
California law may include any factor that the judge reason­
ably deems relevant, the [DSL’s] requirement that an upper 
term sentence be imposed only if an aggravating factor ex­
ists is comparable to Booker’s requirement that a federal 
judge’s sentencing decision not be unreasonable.”). Reason­
ableness, however, is not, as the Black court would have 
it, the touchstone of Sixth Amendment analysis. The rea­
sonableness requirement Booker anticipated for the federal 
system operates within the Sixth Amendment constraints 
delineated in our precedent, not as a substitute for those 
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constraints. Because the DSL allocates to judges sole au­
thority to find facts permitting the imposition of an upper 
term sentence, the system violates the Sixth Amendment. 
It is comforting, but beside the point, that California’s sys­
tem requires judge-determined DSL sentences to be reason­
able. Booker’s remedy for the Federal Guidelines, in short, 
is not a recipe for rendering our Sixth Amendment case 
law toothless.15 

To summarize: Contrary to the Black court’s holding, our 
decisions from Apprendi to Booker point to the middle term 
specified in California’s statutes, not the upper term, as the 
relevant statutory maximum. Because the DSL authorizes 
the judge, not the jury, to find the facts permitting an upper 
term sentence, the system cannot withstand measurement 
against our Sixth Amendment precedent.16 

IV 

As to the adjustment of California’s sentencing system in 
light of our decision, “[t]he ball . . . lies  in  [California’s] 

15 
Justice Alito, however, would do just that. His opinion reads the 

remedial portion of the Court’s opinion in Booker to override Blakely, and 
to render academic the entire first part of Booker itself. Post, at 310–311. 
There would have been no majority in Booker for the revision of Blakely 
essayed in his dissent. Grounded in a notion of how federal reasonable­
ness review operates in practice, Justice Alito “necessarily anticipates” 
a question that will be aired later this Term in Rita and Claiborne. Post, 
at 311. See supra, at 287–288, n. 13. While we do not forecast the 
Court’s responses in those cases, we affirm the continuing vitality of our 
prior decisions in point. 

16 Respondent and its amici argue that whatever this Court makes of 
California’s sentencing law, the Black court’s “construction” of that law as 
consistent with the Sixth Amendment is authoritative. Brief for Re­
spondent 6, 18, 33; Brief for State of Hawaii et al. as Amici Curiae 17, 29. 
We disagree. The Black court did not modify California law so as to align 
it with this Court’s Sixth Amendment precedent. See 35 Cal. 4th, at 1273, 
113 P. 3d, at 555–556 (Kennard, J., concurring and dissenting). Rather, it 
construed this Court’s decisions in an endeavor to render them consistent 
with California law. The Black court’s interpretation of federal constitu­
tional law plainly does not qualify for this Court’s deference. 



549US1 Unit: $U14 [04-07-10 15:45:09] PAGES PGT: OPIN

294 CUNNINGHAM v. CALIFORNIA 

Opinion of the Court 

court.” Booker, 543 U. S., at 265; cf. supra, at 288. We note 
that several States have modified their systems in the wake 
of Apprendi and Blakely to retain determinate sentencing. 
They have done so by calling upon the jury—either at trial 
or in a separate sentencing proceeding—to find any fact nec­
essary to the imposition of an elevated sentence.17 As ear­
lier noted, California already employs juries in this manner 
to determine statutory sentencing enhancements. See 
supra, at 280, 290. Other States have chosen to permit 
judges genuinely “to exercise broad discretion . . . within a 
statutory range,” 18 which, “everyone agrees,” encounters no 
Sixth Amendment shoal. Booker, 543 U. S., at 233. Cali­
fornia may follow the paths taken by its sister States or oth­
erwise alter its system, so long as the State observes Sixth 
Amendment limitations declared in this Court’s decisions. 

* * * 

For the reasons stated, the judgment of the California 
Court of Appeal is reversed in part, and the case is remanded 
for further proceedings not inconsistent with this opinion. 

It is so ordered. 

17 States that have so altered their systems are Alaska, Arizona, Kansas, 
Minnesota, North Carolina, Oregon, and Washington. Alaska Stat. 
§§ 12.55.155(f), 12.55.125(c) (2004); Ariz. Rev. Stat. Ann. § 13–702.01 (West 
Supp. 2006); Kan. Stat. Ann. §§ 21–4716(b), 21–4718(b) (2005 Supp.); Minn. 
Stat. § 244.10, subd. 5 (2005 Supp.); N. C. Gen. Stat. Ann. § 15A–1340.16(a1) 
(Lexis 2005); 2005 Ore. Sess. Laws, ch. 463, §§ 3(1), 4(1); Wash. Rev. Code 
§§ 9.94A.535, 9.94A.537 (2006). The Colorado Supreme Court has adopted 
this approach as an interim solution. Lopez v. People, 113 P. 3d 713, 716 
(2005) (en banc). See also Stemen & Wilhelm, Finding the Jury: State 
Legislative Responses to Blakely v. Washington, 18 Fed. Sentencing Rptr. 
7 (Oct. 2005) (majority of affected States have retained determinate sen­
tencing systems). 

18 See Ind. Code § 35–50–2–1.3(a) (West Supp. 2006); Tenn. Code Ann. 
§ 40–35–210(c) (2005 Supp.). 
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Justice Kennedy, with whom Justice Breyer joins, 
dissenting. 

The dissenting opinion by Justice Alito, which I join in 
full, well explains why the Court continues in a wrong and 
unfortunate direction in the cases following Apprendi v. New 
Jersey, 530 U. S. 466 (2000). See, e. g., United States v. 
Booker, 543 U. S. 220, 326–334 (2005) (Breyer, J., dissenting 
in part); Blakely v. Washington, 542 U. S. 296, 314–324 (2004) 
(O’Connor, J., dissenting); id., at 326–328 (Kennedy, J., dis­
senting); see also Apprendi, supra, at 523–554 (O’Connor, J., 
dissenting); Jones v. United States, 526 U. S. 227, 264–272 
(1999) (Kennedy, J., dissenting). The discussion in his dis­
senting opinion is fully sufficient to show why, in my respect­
ful view, the Court’s analysis and holding are mistaken. It 
does seem appropriate to add this brief, further comment. 

In my view the Apprendi line of cases remains incorrect. 
Yet there may be a principled rationale permitting those 
cases to control within the central sphere of their concern, 
while reducing the collateral, widespread harm to the crimi­
nal justice system and the corrections process now resulting 
from the Court’s wooden, unyielding insistence on expanding 
the Apprendi doctrine far beyond its necessary boundaries. 
The Court could distinguish between sentencing enhance­
ments based on the nature of the offense, where the Ap­
prendi principle would apply, and sentencing enhancements 
based on the nature of the offender, where it would not. 
California attempted to make this initial distinction. Com­
pare Cal. Rule of Court 4.421(a) (Criminal Cases) (West 2006) 
(listing aggravating “[f]acts relating to the crime”) with 
Rule 4.421(b) (listing aggravating “[f]acts relating to the de­
fendant”). The Court should not foreclose its efforts. 

California, as the Court notes, experimented earlier with 
an indeterminate sentencing system. Ante, at 276–277. 
The State reposed vast power and discretion in a nonjudicial 
agency to set a release date for convicted felons. That sys­
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tem, it seems, would have been untouched by Apprendi. 
When the State sought to reform its system, it might have 
chosen to give its judges the authority to sentence to a maxi­
mum but to depart downward for unexplained reasons. 
That too, by considerable irony, would be untouched by Ap­
prendi. Instead, California sought to use a system based on 
guided discretion. Apprendi, the Court holds today, fore­
closes this option. 

As dissenting opinions have suggested before, the Consti­
tution ought not to be interpreted to strike down all aspects 
of sentencing systems that grant judicial discretion with 
some legislative direction and control. Judges and legisla­
tors must have the capacity to develop consistent standards, 
standards that individual juries empaneled for only a short 
time cannot elaborate in any permanent way. See, e. g., 
Blakely, 542 U. S., at 314 (opinion of O’Connor, J.); id., at 
326–327 (opinion of Kennedy, J.) (explaining that “[s]entenc­
ing guidelines are a prime example of [the] collaborative 
process” between courts and legislatures). Judges and sen­
tencing officials have a broad view and long-term commit­
ment to correctional systems. Juries do not. Judicial offi­
cers and corrections professionals, under the guidance and 
control of the legislature, should be encouraged to participate 
in an ongoing manner to improve the various sentencing 
schemes in our country. 

This system of guided discretion would be permitted to 
a large extent if the Court confined the Apprendi rule to 
sentencing enhancements based on the nature of the offense. 
These would include, for example, the fact that a weapon was 
used; violence was employed; a stated amount of drugs or 
other contraband was involved; or the crime was motivated 
by the victim’s race, gender, or other status protected by 
statute. Juries could consider these matters without seri­
ous disruption because these factors often are part of the 
statutory definition of an aggravated crime in any event and 
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because the evidence to support these enhancements is likely 
to be a central part of the prosecution’s case. 

On the other hand, judicial determination is appropriate 
with regard to factors exhibited by the defendant. These 
would include, for example, prior convictions; cooperation or 
noncooperation with law enforcement; remorse or the lack of 
it; or other aspects of the defendant’s history bearing upon 
his background and contribution to the community. This is 
so even if the relevant facts were to be found by the judge 
by a preponderance of the evidence. These are facts that 
should be taken into account at sentencing but have little if 
any significance for whether the defendant committed the 
crime. See Berman & Bibas, Making Sentencing Sensible, 
4 Ohio St. J. Crim. L. 37, 55–57 (2006). 

The line between offense and offender would not always 
be clear, but in most instances the nature of the offense is 
defined in a manner that ensures the problem of categories 
would not be difficult. Apprendi suffers from a similar 
line-drawing problem between facts that must be considered 
by the jury and other considerations that a judge can take 
into account. The main part of the Apprendi holding could 
be retained with far less systemic disruption. It is to be 
regretted that the Court’s decision today appears to foreclose 
consideration of this approach or other reasonable efforts to 
develop systems of guided discretion within the general con­
straint that Apprendi imposes. 

Justice Alito, with whom Justice Kennedy and Jus­

tice Breyer join, dissenting. 

The California sentencing law that the Court strikes down 
today is indistinguishable in any constitutionally significant 
respect from the advisory Guidelines scheme that the Court 
approved in United States v. Booker, 543 U. S. 220 (2005). 
Both sentencing schemes grant trial judges considerable 
discretion in sentencing; both subject the exercise of that 
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discretion to appellate review for “reasonableness”; and 
both—the California law explicitly, and the federal scheme 
implicitly—require a sentencing judge to find some factor to 
justify a sentence above the minimum that could be imposed 
based solely on the jury’s verdict. Because this Court has 
held unequivocally that the post-Booker federal sentencing 
system satisfies the requirements of the Sixth Amendment, 
the same should be true with regard to the California sys­
tem. I therefore respectfully dissent. 

I 

In Apprendi v. New Jersey, 530 U. S. 466 (2000), and the 
cases that have followed in its wake, the Court has held that 
under certain circumstances a criminal defendant possesses 
the Sixth Amendment right to have a jury find facts that 
result in an increased sentence. The Court, however, has 
never suggested that all factual findings that affect a defend­
ant’s sentence must be made by a jury. On the contrary, in 
Apprendi and later cases, the Court has consistently stated 
that when a trial court makes a fully discretionary sentenc­
ing decision (such as a sentencing decision under the pre-
Sentencing Reform Act of 1984 federal sentencing system), 
the Sixth Amendment permits the court to base the sentence 
on its own factual findings. See id., at 481; Blakely v. Wash­
ington, 542 U. S. 296, 305 (2004); Booker, supra, at 233; see 
also Harris v. United States, 536 U. S. 545, 558 (2002) (plural­
ity opinion).1 

1 The Court’s recognition of this is hardly surprising since, as Judge 
McConnell has pointed out, “fully discretionary sentencing . . . was the 
system [that was] in place when the Sixth Amendment was adopted” and 
that “prevailed in the federal courts from the Founding until enactment 
of the Sentencing Reform Act of 1984 . . . without anyone ever suggesting 
a conflict with the Sixth Amendment.” The Booker Mess, 83 Denver 
U. L. Rev. 665, 679 (2006). Indeed, the original federal criminal statute 
enacted by the First Congress set forth indeterminate sentencing ranges 
for a variety of offenses, leaving the determination of the precise sentence 
to the judge’s discretion. See, e. g., Act of Apr. 30, 1790, ch. 9, § 2, 1 Stat. 
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Applying this rule, the Booker Court unanimously agreed 
that judicial factfinding under a purely advisory guidelines 
system would likewise comport with the Sixth Amendment. 
Writing for the five Justices who struck down the mandatory 
Federal Sentencing Guidelines system, Justice Stevens 
stated: 

“If the Guidelines as currently written could be read 
as merely advisory provisions that recommended, rather 
than required, the selection of particular sentences 
in response to differing sets of facts, their use would 
not implicate the Sixth Amendment. We have never 
doubted the authority of a judge to exercise broad 
discretion in imposing a sentence within a statutory 
range. . . . For when a trial judge exercises his discretion 
to select a specific sentence within a defined range, the 
defendant has no right to a jury determination of the 
facts that the judge deems relevant.” Booker, supra, 
at 233.2 

In a similar vein, the remedial portion of the Court’s opin­
ion in Booker, written by Justice Breyer, held that the 
Sixth Amendment permits a system of advisory guidelines 
with reasonableness review.3 

Justice Breyer’s opinion 

112 (crime of misprision of treason punishable by imprisonment not ex­
ceeding seven years and fine not exceeding $1,000); § 6, id., at 113 (crime 
of misprision of a felony punishable by imprisonment not exceeding three 
years and fine not exceeding $500); § 15, id., at 115–116 (crime of falsifying 
federal records punishable by imprisonment not exceeding seven years, 
fine not exceeding $5,000, and whipping not exceeding 39 stripes); see 
generally Little & Chen, The Lost History of Apprendi and the Blakely 
Petition for Rehearing, 17 Fed. Sentencing Rptr. 69 (2004). 

2 The four Justices who would have upheld the constitutionality of the 
mandatory Federal Sentencing Guidelines system did not, of course, dis­
agree with this basic point. Indeed, they were of the view that “[h]istory 
does not support a ‘right to jury trial’ in respect to sentencing facts.” 
Booker, 543 U. S., at 328 (Breyer, J., dissenting in part). 

3 While the dissenters from the remedial portion of the Court’s opinion 
disagreed with Justice Breyer’s severability analysis, they did not sug­
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avoided a blanket invalidation of the Guidelines by excising 
the provision of the Sentencing Reform Act, 18 U. S. C. 
§ 3553(b)(1) (2000 ed., Supp. IV), that required a sentencing 
judge to impose a sentence within the applicable Guidelines 
range. See Booker, 543 U. S., at 259. As Justice Breyer 
explained, “the existence of § 3553(b)(1) is a necessary condi­
tion of the constitutional violation. That is to say, without 
this provision . . . the statute falls outside the scope of Ap­
prendi’s requirement.” Ibid. 

Under the post-Booker federal sentencing system, “[t]he 
district courts, while not bound to apply the Guidelines, must 
consult those Guidelines and take them into account when 
sentencing.” Id., at 264. In addition, sentencing courts 
must take account of the general sentencing goals set forth 
by Congress, including avoiding unwarranted sentencing 
disparities, providing restitution to victims, reflecting the se­
riousness of the offense, promoting respect for the law, pro­
viding just punishment, affording adequate deterrence, pro­
tecting the public, and effectively providing the defendant 
with needed educational or vocational training and medical 
care. See id., at 260 (citing 18 U. S. C. § 3553(a) (2000 ed. 
and Supp. IV)). 

It is significant that Booker, while rendering the Guide­
lines advisory, did not reinstitute the pre-Guidelines federal 
sentencing system, under which “well-established doctrine 
bar[red] review of the exercise of sentencing discretion” 
within the broad sentencing ranges imposed by the crim­
inal statutes. Dorszynski v. United States, 418 U. S. 424, 
443 (1974). Rather, Booker conditioned a district court’s 
sentencing discretion on appellate review for “reasonable­

gest that the resulting “advisory Guidelines” structure was unconstitu­
tional. Rather, they recognized—as Justice Stevens explained in his 
portion of the Court’s opinion—that “[i]f the Guidelines as currently writ­
ten could be read as merely advisory provisions that recommended, rather 
than required, the selection of particular sentences in response to differing 
sets of facts, their use would not implicate the Sixth Amendment.” Id., 
at 233. 
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ness” in light of the Guidelines and the § 3553(a) factors. 
See Booker, supra, at 261 (“Section 3553(a) remains in ef­
fect, and sets forth numerous factors that guide sentencing. 
Those factors in turn will guide appellate courts, as they 
have in the past, in determining whether a sentence is 
unreasonable”). 

Although the Booker Court did not spell out in detail how 
sentencing judges are to proceed under the new advisory 
Guidelines regime, it seems clear that this regime permits— 
and, indeed, requires—sentencing judges to make factual 
findings and to base their sentences on those findings. The 
federal criminal statutes generally set out wide sentencing 
ranges, and thus in each case a sentencing judge must use 
some criteria in selecting the sentence to be imposed. In 
doing this, federal judges have generally made and relied 
upon factual determinations about the nature of the offense 
and the offender—and it is impossible to imagine how federal 
judges could reasonably carry out their sentencing responsi­
bilities without making such factual determinations. 

Under the mandatory Federal Sentencing Guidelines re­
gime, these factual determinations were relatively formal 
and precise. (For example, a trial judge under that regime 
might have found based on a post-trial proceeding that a 
drug offense involved six kilograms of cocaine or that the 
loss caused by a mail fraud offense was $2.5 million.) By 
contrast, under the pre-Sentencing Reform Act federal sys­
tem, the factual determinations were often relatively infor­
mal and imprecise. (A trial judge might have concluded 
from the presentence report that an offense involved “a large 
quantity of drugs” or that a mail fraud scheme caused 
“a great loss.”) Under both systems, however, the judges 
made factual determinations about the nature of the offense 
and the offender and determined the sentence accordingly. 
And as the Courts of Appeals have unanimously concluded, 
the post-Booker federal sentencing regime also permits trial 
judges to make such factual findings and to rely on those 
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findings in selecting the sentences that are appropriate in 
particular cases.4 

Under the post-Booker system, if a defendant believes that 
his or her sentence was based on an erroneous factual deter­
mination, it seems clear that the defendant may challenge 
that finding on appeal. As noted, the post-Booker system 
permits a defendant to obtain appellate review of the reason­
ableness of a sentence, and a sentence that the sentencing 
court justifies solely on the basis of an erroneous finding of 
fact can hardly be regarded as reasonable. Thus, under the 
post-Booker system, there will be cases—and, in all likeli­
hood, a good many cases—in which the question whether a 
defendant will be required to serve a greater or lesser sen­
tence depends on whether a court of appeals sustains a find­
ing of fact made by the sentencing judge. 

A simple example illustrates this point. Suppose that a 
defendant is found guilty of 10 counts of mail fraud in that 
the defendant made 10 mailings in furtherance of a scheme 
to defraud. See 18 U. S. C. § 1341 (2000 ed., Supp. IV). 
Under the mail fraud statute, the district court would have 
discretion to sentence the defendant to any sentence ranging 
from probation up to 200 years of imprisonment (20 years on 
each count). Suppose that the sentencing judge imposes the 
maximum sentence allowed by statute—200 years of impris­
onment—without identifying a single fact about the offense 

4 Every Court of Appeals to address the issue has held that a district 
court sentencing post-Booker may rely on facts found by the judge by a 
preponderance of the evidence. See United States v. Kilby, 443 F. 3d 
1135, 1141 (CA9 2006); United States v. Cooper, 437 F. 3d 324, 330 (CA3 
2006); United States v. Vaughn, 430 F. 3d 518, 525–526 (CA2 2005); United 
States v. Morris, 429 F. 3d 65, 72 (CA4 2005); United States v. Price, 418 
F. 3d 771, 788 (CA7 2005); United States v. Magallanez, 408 F. 3d 672, 
684–685 (CA10 2005); United States v. Pirani, 406 F. 3d 543, 551, n. 4 (CA8 
2005) (en banc); United States v. Yagar, 404 F. 3d 967, 972 (CA6 2005); 
United States v. Mares, 402 F. 3d 511, 519, and n. 6 (CA5 2005); United 
States v. Duncan, 400 F. 3d 1297, 1304–1305 (CA11 2005); United States v. 
Antonakopoulos, 399 F. 3d 68, 74 (CA1 2005). 
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or the offender as a justification for this lengthy sentence. 
Surely that would be an unreasonable sentence that could 
not be sustained on appeal. 

Suppose, alternatively, that the sentencing court finds that 
the mail fraud scheme caused a loss of $1 million and that 
the victims were elderly people of limited means, and sup­
pose that the court, based on these findings, imposes a sen­
tence of 10 years of imprisonment. If the defendant chal­
lenges the sentence on appeal on the ground that these 
findings are erroneous, the question whether the defendant 
will be required to serve 10 years or some lesser sentence 
may well depend on the validity of the district court’s find­
ings of fact. 

Booke r,  then,  approved a sentenci ng system that 
(1) requires a sentencing judge to “consult” and “take into 
account” legislatively defined sentencing factors and guide­
lines; (2) subjects a sentencing judge’s exercise of sentencing 
discretion to appellate review for “reasonableness”; and 
(3) requires sentencing judges to make factual findings in 
order to support the exercise of this discretion. 

II 

The California sentencing law that the Court strikes down 
today is not meaningfully different from the federal scheme 
upheld in Booker. 

As an initial matter, the California law gives a judge at 
least as much sentencing discretion as does the post-Booker 
federal scheme. California’s system of sentencing triads 
and separate “enhancements” 5 was enacted to achieve sen­
tences “in proportion to the seriousness of the offense as 
determined by the Legislature to be imposed by the court 
with specified discretion.” Cal. Penal Code Ann. § 1170(a)(1) 
(West Supp. 2006). This “specified discretion” is quite 

5 These enhancements, which add additional years onto the base-term 
triad selected by the court, see ante, at 280, must be pleaded and proved 
to a jury beyond a reasonable doubt. They are not at issue in this case. 
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broad. Under the statute, a sentencing court “shall order 
imposition of the middle term” of the base-term triad, “un­
less there are circumstances in aggravation or mitigation of 
the crime.” § 1170(b). While the court may not rely on any 
fact that is an essential element of the crime or of a proven 
enhancement, the “sentencing judge retains considerable dis­
cretion to identify aggravating factors.” People v. Black, 35 
Cal. 4th 1238, 1247, 113 P. 3d 534, 538 (2005). 

In exercising its sentencing discretion, a California court 
can look to any of the 16 specific aggravating circumstances, 
see Cal. Rule of Court 4.421 (Criminal Cases) (West 2006), 
or 15 specific mitigating circumstances, see Rule 4.423, item­
ized in the California Rules of Court. A California trial 
court can also consider the “[g]eneral objectives of sentenc­
ing,” including protecting society, punishing the defendant, 
encouraging the defendant to lead a law-abiding life and de­
terring the defendant from committing future offenses, de­
terring others from criminal conduct by demonstrating its 
consequences, preventing the defendant from committing 
new crimes by means of incarceration, securing restitution 
for crime victims, and achieving uniformity in sentencing.6 

Rule 4.410(a). And if a California trial court finds that its 
sentencing authority is unduly restricted by these factors, 
which the California Supreme Court has recognized “are 
largely the articulation of considerations sentencing judges 
have always used in making these decisions,” People v. 
Hernandez, 46 Cal. 3d 194, 205, 757 P. 2d 1013, 1019 (1988), 
overruled on other grounds, People v. King, 5 Cal. 4th 59, 78, 
n. 5, 851 P. 2d 27, 39, n. 5 (1993), a California sentencing 
judge is also authorized to consider any “additional crite­
ria reasonably related to the decision being made,” Rule 

6 These factors are similar to the federal sentencing policies set forth in 
18 U. S. C. § 3553(a) (2000 ed. and Supp. IV), which directs a court to con­
sider, among other things, the need to promote respect for the law, to 
provide just punishment for the offense, to afford adequate deterrence to 
criminal conduct, and to protect the public. 
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4.408(a); see also Black, supra, at 1256, 113 P. 3d, at 544 
(“The Legislature did not identify all of the particular facts 
that could justify the upper term”).7 

In short, under California law, the “ ‘circumstances’ the 
sentencing judge may look to in aggravation or in mitigation 
of the crime include . . . ‘practically everything which has 
a legitimate bearing’ on the matter in issue.” People v. 
Guevara, 88 Cal. App. 3d 86, 93, 151 Cal. Rptr. 511, 516 
(1979); see also Rule 4.410(b) (“The sentencing judge should 
be guided by statutory statements of policy, the criteria in 
these rules, and the facts and circumstances of the case”). 
Indeed, as one California court has explained, sentencing dis­
cretion may even be guided by a “judge’s subjective determi­
nation of . . . the  appropriate aggregate sentence” based on 
his “experiences with prior cases and the record in the de­
fendant’s case.” People v. Stevens, 205 Cal. App. 3d 1452, 
1457, 253 Cal. Rptr. 173, 177 (1988). “A judge’s subjective 
belief regarding the length of the sentence to be imposed 
is not improper as long as it is channeled by the guided 

7 As the California Supreme Court explained in Black: 
“In adopting the sentencing rules, the Judicial Council considered and 

rejected proposals that the rules provide an exclusive list of sentencing 
criteria and that the criteria be assigned specific weights, on the ground 
that the Legislature intended to give the sentencing judge discretion in 
selecting among the lower, middle, and upper terms. The report on which 
the Judicial Council acted in adopting the rules explains that ‘an exclusive 
listing would be inconsistent with the statutory mandate to adopt “rules 
providing criteria for the consideration of the trial judge” [§ 1170.3] since 
this language does not purport to limit the discretion afforded the court 
in each of the five enumerated sentencing decisions, but calls for criteria 
which will assist the courts in the exercise of that discretion.’ (Judicial 
Council of Cal., Advisory Com. Rep., Sentencing Rules and Sentencing 
Reporting System (1977) p. 6.) ‘Any attempt to impose a weighting sys­
tem on trial courts . . .  would  be  an  infringement on the sentencing power 
of the court.’ (Id., p. 8.) ‘The substantive law, and section 1170(a)(1), 
give discretion to the trial court; the rules can guide, but cannot compel, 
the exercise of that discretion.’ (Id., p. 11.)” 35 Cal. 4th, at 1256, n. 11, 
113 P. 3d, at 544, n. 11. 
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discretion outlined in the myriad of statutory sentencing 
criteria.” Ibid. 

The California scheme—like the federal “advisory Guide­
lines”—does require that this discretion be exercised reason­
ably. Indeed, the California Supreme Court, authorita­
tively construing the California statute,8 has explained that 
§ 1170(b)’s “requirement that an aggravating factor exist is 
merely a requirement that the decision to impose the upper 
term be reasonable.” Black, 35 Cal. 4th, at 1255, 113 P. 3d, 
at 544 (emphasis in original); see also id., at 1257–1258, 113 
P. 3d, at 545 (“The jury’s verdict of guilty on an offense au­
thorizes the judge to sentence a defendant to any of the three 
terms specified by statute as the potential punishments for 
that offense, as long as the judge exercises his or her discre­
tion in a reasonable manner that is consistent with the re­
quirements and guidelines contained in statutes and court 
rules”). Even when a court imposes the “presumptive” mid­
dle term, its decision is reviewable for abuse of discretion— 
that is, its decision to sentence at the “standard” term must 
be reasonable. See People v. Cattaneo, 217 Cal. App. 3d 
1577, 1587–1588, 266 Cal. Rptr. 710, 716 (1990). 

Moreover, the California system, like the post-Booker fed­
eral regime, recognizes that a sentencing judge must have 
the ability to look at all the relevant facts—even those out­
side the trial record and jury verdict—in exercising his or 

8 The Court correctly notes that we need not defer to the California 
Supreme Court’s construction of federal law, including its judgment as to 
whether California law is consistent with our Sixth Amendment jurispru­
dence. See ante, at 293, n. 16. But the California Supreme Court’s expo­
sition of California law is authoritative and binding on this Court. See, 
e. g., Mullaney v. Wilbur, 421 U. S. 684, 691 (1975) (“[S]tate courts are the 
ultimate expositors of state law [and] we are bound by their constructions 
except in extreme circumstances”); Wainwright v. Goode, 464 U. S. 78, 84 
(1983) (per curiam) (“[T]he views of the State’s highest court with respect 
to state law are binding on the federal courts”); Ring v. Arizona, 536 U. S. 
584, 603 (2002) (recognizing the Arizona Supreme Court’s construction of 
Arizona sentencing law as authoritative). 
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her discretion. “The judicial factfinding that occurs during 
that selection process is the same type of judicial factfinding 
that traditionally has been a part of the sentencing process.” 
Black, supra, at 1258, 113 P. 3d, at 545. 

III 

Despite these similarities between the California system 
and the “advisory Guidelines” scheme approved in Booker, 
the Court nevertheless holds that the California regime runs 
afoul of the Sixth Amendment. The Court reasons as fol­
lows: (1) California requires that some aggravating fact, 
apart from the elements of the offense found by the jury, 
must support an upper term sentence; (2) Blakely defined 
the “statutory maximum” to be “the maximum sentence a 
judge may impose solely on the basis of the facts reflected in 
the jury verdict or admitted by the defendant,” 542 U. S., at 
303 (emphasis in original); and therefore (3) the California 
regime violates “Apprendi’s bright-line rule,” id., at 308, that 
“any fact that increases the penalty for a crime beyond 
the prescribed statutory maximum must be submitted to a 
jury, and proved beyond a reasonable doubt,” Apprendi, 530 
U. S., at 490. 

This argument is flawed. For one thing, it is not at all 
clear that a California court must find some case-specific, ad­
judicative “fact” (as opposed to identifying a relevant policy 
consideration) before imposing an upper term sentence. 
What a California sentencing court must find is a “circum­
stanc[e] in aggravation,” Cal. Penal Code Ann. § 1170(b) 
(emphasis added), which, California’s Court Rules make 
clear, can include any “criteria reasonably related to the deci­
sion being made,” Rule 4.408(a). 

California courts are thus empowered to take into account 
the full panoply of factual and policy considerations that have 
traditionally been considered by judges operating under fully 
discretionary sentencing regimes—the constitutionality of 
which the Court has repeatedly reaffirmed. California law 
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explicitly authorizes a sentencing court to take into account, 
for example, broad sentencing objectives like punishment, 
deterrence, restitution, and uniformity, see Rule 4.410, and 
even a judge’s “subjective belief” as to the appropriateness 
of the sentence, see Stevens, 205 Cal. App. 3d, at 1457, 253 
Cal. Rptr., at 177, as long as the final result is reasonable.9 

Policy considerations like these have always been outside the 
province of the jury and do not implicate the Sixth Amend­
ment concerns expressed in Apprendi. 

In short, the requirement that a California court find some 
“circumstanc[e] in aggravation” before imposing an upper 
term sentence is not the same as a requirement that it find 
an aggravating fact. And if a California sentencing court 
need not find a fact beyond those “reflected in the jury ver­
dict or admitted by the defendant,” Blakely, supra, at 303 
(emphasis deleted), then Apprendi’s “bright-line rule” plainly 
does not apply.10 

9 The State of California acknowledged in its brief that “[t]he court can 
rely on essentially any reason placing the defendant’s particular offense 
outside the mean when selecting” which term of the triad to impose. 
Brief for Respondent 32. As California’s counsel acknowledged at oral 
argument, a concern for deterrence in light of an uptick in crime in a 
particular community, for example, could be a “circumstanc[e] in aggrava­
tion” supporting imposition of an upper term sentence under California 
law, even though that concern is not based on judge-found, case-specific 
facts. See Tr. of Oral Arg. 32–40. 

10 It is true that California’s Court Rules also itemize more concrete 
aggravating circumstances that they label “[f]acts relating to the crime” 
and “[f]acts relating to the defendant.” See Cal. Rules of Court 4.421 and 
4.423 (Criminal Cases) (West 2006). But these lists are not exhaustive, 
and they do not impair a court’s ability to take into account more general 
sentencing objectives in deciding whether to sentence a defendant to the 
upper term. The Rules’ provision that “[c]ircumstances in aggravation 
and mitigation shall be established by a preponderance of the evidence,” 
Rule 4.420(b), is clearly meant to cover the types of crime- and defendant­
specific adjudicative facts set forth in the Rules immediately following; 
there is nothing to suggest that this provision excludes consideration of 
more general sentencing objectives that are not conducive to such trial­
type proof. As the Rules explicitly recognize, these different categories 
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But even if the California law did require that a sentencing 
court find some aggravating “fact” before imposing an upper 
term sentence, that would not make this case constitutionally 
distinguishable from Booker. As previously explained, the 
“advisory Guidelines,” bounded by reasonableness review, 
effectively (albeit less explicitly) impose the same require­
ment on federal judges. Booker’s reasonableness review 
necessarily supposes that some sentences will be unreason­
able in the absence of additional facts justifying them. (Re­
call the prior hypothetical case in which it was posited that 
the district court imposed a sentence of 200 years of impris­
onment for mail fraud without citing a single aggravating 
fact about the offense or the offender.) Thus, although the 
post-Booker Guidelines are labeled “advisory,” reasonable­
ness review imposes a very real constraint on a judge’s abil­
ity to sentence across the full statutory range without find­
ing some aggravating fact.11 

of sentencing considerations are not mutually exclusive. See Rule 
4.410(b) (“The sentencing judge should be guided by statutory statements 
of policy, the criteria in these rules, and the facts and circumstances of 
the case”). 

11 The Court believes that in order to reach this conclusion, I must “pre­
vie[w] . . . how ‘reasonableness review,’ post-Booker, works,” ante, at 287– 
288, n. 13, and perhaps even prejudge this Court’s forthcoming decisions 
in Rita v. United States and Claiborne v. United States, ante, at 293, n. 15. 
But my point is much more modest. We need not map all the murky 
contours of the post-Booker landscape in order to conclude that reason­
ableness review must mean something. If reasonableness review is more 
than just an empty exercise, there inevitably will be some sentences that, 
absent any judge-found aggravating fact, will be unreasonable. One need 
not embrace any presumption of reasonableness or unreasonableness to 
accept this simple point. If this is the case—and I cannot see how it is 
not, given the Court’s endorsement of reasonableness review in Booker— 
then there is no meaningful Sixth Amendment difference between Cali­
fornia’s sentencing system and the post-Booker “advisory Guidelines.” 
Under both, a sentencing judge operating under a reasonableness con­
straint must find facts beyond the jury’s verdict in order to justify the 
imposition of at least some sentences at the high end of the statutory 
range. 
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The Court downplays the significance of Booker reason­
ableness review on the ground that Booker-style “reason­
ableness . . . operates within the Sixth Amendment con­
straints delineated in our precedent, not as a substitute for 
those constraints.” Ante, at 292–293 (emphasis in original). 
But this begs the question, which concerns the scope of those 
“Sixth Amendment constraints.” That question is answered 
by the Court’s remedial holding in Booker, which necessarily 
stands for the proposition that it is consistent with the Sixth 
Amendment for the imposition of an enhanced sentence to 
be conditioned on a factual finding made by a sentencing 
judge and not by a jury. 

The Court relies heavily on Blakely’s admonition that “the 
‘statutory maximum’ for Apprendi purposes is the maximum 
sentence a judge may impose solely on the basis of the facts 
reflected in the jury verdict or admitted by the defendant.” 
542 U. S., at 303 (emphasis in original). But the Court fails 
to recognize how this statement must be understood in the 
wake of Booker. 

For each statutory offense, there must be a sentence that 
represents the least onerous sentence that can be regarded 
as reasonable in light of the bare statutory elements found 
by the jury. To return to our prior example of a mail fraud 
offense, there must be some sentence that represents the 
least onerous sentence that would be appropriate in a case 
in which the statutory elements of mail fraud are satisfied 
but in which the offense and the offender are as little deserv­
ing of punishment as can be imagined. (Whether this sen­
tence is the statutory minimum (probation, see 18 U. S. C. 
§ 1341 (2000 ed., Supp. IV)) or the minimum under the advi­
sory Guidelines (also probation, see United States Sentenc­
ing Commission, Guidelines Manual § 2B1.1 and Sentencing 
Table (Nov. 2006)) is irrelevant for present purposes; what 
is relevant is that there must be some minimum reasonable 
sentence.) This sentence is “the maximum sentence” that 
could reasonably be imposed “solely on the basis of the facts 



549US1 Unit: $U14 [04-07-10 15:45:09] PAGES PGT: OPIN

311 Cite as: 549 U. S. 270 (2007) 

Alito, J., dissenting 

reflected in the jury verdict or admitted by the defendant.” 
Blakely, supra, at 303 (emphasis deleted). 

Booker’s reasonableness review necessarily anticipates 
that the imposition of sentences above this level may be con­
ditioned upon findings of fact made by a judge and not by 
the jury. Booker held that a system of “advisory Guide­
lines” with reasonableness review is consistent with the 
Sixth Amendment, and the same analysis should govern Cal­
ifornia’s “requirement that the decision to impose the upper 
term be reasonable.” Black, 35 Cal. 4th, at 1255, 113 P. 3d, 
at 544 (emphasis in original). That the California require­
ment is explicit, while the federal aggravating factor require­
ment is (at least for now) implicit, should not be constitution­
ally dispositive. 

Unless the Court is prepared to overrule the remedial 
decision in Booker, the California sentencing scheme at issue 
in this case should be held to be consistent with the Sixth 
Amendment. I would therefore affirm the decision of the 
California Court of Appeal. 
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WEYERHAEUSER CO. v. ROSS-SIMMONS HARD- 

WOOD LUMBER CO., INC. 


certiorari to the united states court of appeals for 
the ninth circuit 

No. 05–381. Argued November 28, 2006—Decided February 20, 2007 

Respondent Ross-Simmons, a sawmill, filed suit under § 2 of the Sherman 
Act, alleging that petitioner Weyerhaeuser drove it out of business by 
bidding up the price of sawlogs to a level that prevented Ross-Simmons 
from being profitable. The District Court, inter alia, rejected Weyer­
haeuser’s proposed predatory-bidding jury instructions that incorpo­
rated elements of the test applied to predatory-pricing claims in Brooke 
Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U. S. 209. The 
jury returned a verdict against Weyerhaeuser. The Ninth Circuit af­
firmed, rejecting Weyerhaeuser’s argument that Brooke Group’s stand­
ard should apply to predatory-bidding claims. 

Held: The test this Court applied to predatory-pricing claims in Brooke 
Group also applies to predatory-bidding claims. Pp. 318–326. 

(a) Predatory pricing is a scheme in which the predator reduces the 
sale price of its product hoping to drive competitors out of business and, 
once competition has been vanquished, raises prices to a supracompeti­
tive level. Brooke Group established two prerequisites to recovery on 
a predatory-pricing claim: First, a plaintiff must show that the prices 
complained of are below cost, 509 U. S., at 222, because allowing recov­
ery for above-cost price cutting could chill conduct—price cutting—that 
directly benefits consumers. Second, a plaintiff must show that the al­
leged predator had “a dangerous probabilit[y] of recouping its invest­
ment in below-cost pric[ing],” id., at 224, because without such a proba­
bility, it is highly unlikely that a firm would engage in predatory pricing. 
The costs of erroneous findings of predatory-pricing liability are quite 
high because “ ‘[t]he mechanism by which a firm engages in predatory 
pricing—lowering prices—is the same mechanism by which a firm stim­
ulates competition,’ ” and, therefore, mistaken liability findings would 
“ ‘ “chill the very conduct the antitrust laws are designed to protect.” ’ ” 
Id., at 226. Pp. 318–320. 

(b) Predatory bidding involves the exercise of market power on the 
market’s buy, or input, side. To engage in predatory bidding, a pur­
chaser bids up the market price of an input so high that rival buyers 
cannot survive, thus acquiring monopsony power, which is market 
power on the buy side of the market. Once a predatory bidder causes 
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competing buyers to exit the market, it will attempt to drive down input 
prices to reap supracompetitive profits that will at least offset the losses 
it suffered in bidding up input prices. Pp. 320–321. 

(c) Predatory-pricing and predatory-bidding claims are analytically 
similar. And the close theoretical connection between monopoly and 
monopsony suggests that similar legal standards should apply to both 
sorts of claims. Both involve the deliberate use of unilateral pricing 
measures for anticompetitive purposes and both require firms to incur 
certain short-term losses on the chance that they might later make su­
pracompetitive profits. More importantly, predatory bidding mirrors 
predatory pricing in respects deemed significant in Brooke Group. Be­
cause rational businesses will rarely suffer short-term losses in hopes 
of reaping supracompetitive profits, Brooke Group’s conclusion that 
“ ‘predatory pricing schemes are rarely tried, and even more rarely suc­
cessful,’ ” 509 U. S., at 226, applies with equal force to predatory-bidding 
schemes. And like the predatory conduct in Brooke Group, actions 
taken in a predatory-bidding scheme are often “ ‘ “the very essence of 
competition,” ’ ” ibid., because a failed predatory-bidding scheme can be 
a “boon to consumers,” see id., at 224. Predatory bidding also presents 
less of a direct threat of consumer harm than predatory pricing, which 
achieves ultimate success by charging higher prices to consumers, be­
cause a predatory bidder does not necessarily rely on raising prices in 
the output market to recoup its losses. Pp. 321–325. 

(d) Given these similarities, Brooke Group’s two-pronged test should 
apply to predatory-bidding claims. A predatory-bidding plaintiff must 
prove that the predator’s bidding on the buy side caused the cost of the 
relevant output to rise above the revenues generated in the sale of those 
outputs. Because the risk of chilling procompetitive behavior with too 
lax a liability standard is as serious here as it was in Brooke Group, 
only higher bidding that leads to below-cost pricing in the relevant out­
put market will suffice as a basis for predatory-bidding liability. A 
predatory-bidding plaintiff also must prove that the defendant has a 
dangerous probability of recouping the losses incurred in bidding up 
input prices through the exercise of monopsony power. Making such a 
showing will require “a close analysis of both the scheme alleged by the 
plaintiff and the [relevant market’s] structure and conditions,” 509 U. S., 
at 226. Pp. 325–326. 

(e) Because Ross-Simmons has conceded that it has not satisfied the 
Brooke Group standard, its predatory-bidding theory of liability cannot 
support the jury’s verdict. P. 326. 

411 F. 3d 1030, vacated and remanded. 

Thomas, J., delivered the opinion for a unanimous Court. 
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Andrew J. Pincus argued the cause for petitioner. With 
him on the briefs were Charles A. Rothfeld, Guy C. Stephen­
son, Stephen V. Bomse, M. Laurence Popofsky, Kevin J. Ar­
quit, and Joseph F. Tringali. 

Kannon K. Shanmugam argued the cause for the United 
States as amicus curiae urging reversal. With him on the 
brief were Solicitor General Clement, Assistant Attorney 
General Barnett, Deputy Solicitor General Hungar, Deputy 
Assistant Attorney General Masoudi, Catherine G. O’Sulli­
van, and Adam D. Hirsh. 

Michael E. Haglund argued the cause for respondent. 
With him on the brief were Michael K. Kelley and Roy 
Pulvers.* 

Justice Thomas delivered the opinion of the Court. 
Respondent Ross-Simmons, a sawmill, sued petitioner 

Weyerhaeuser, alleging that Weyerhaeuser drove it out of 

*Briefs of amici curiae urging reversal were filed for AT&T Inc. et al. 
by A. Douglas Melamed, Jonathan Nuechterlein, William M. Schur, Ron­
ald A. Stern, John Thorne, and Paul J. Larkin, Jr.; for the Business 
Roundtable et al. by Janet L. McDavid, Catherine E. Stetson, Jessica L. 
Ellsworth, Jan S. Amundson, and Quentin Riegel; for the Chamber of 
Commerce of the United States of America et al. by Roy T. Englert, Jr., 
Donald J. Russell, Mark T. Stancil, Stephen A. Bokat, Robin S. Conrad, 
Amar D. Sarwal, and Richard S. Wasserstrom; for Economists by Joe 
Sims and Beth Heifetz; for Law Professors by Joseph J. Simons and Moses 
Silverman; and for Timberland Owners and Managers by Jeffrey A. Lam­
ken and Barnes H. Ellis. 

Briefs of amici curiae urging affirmance were filed for the State of 
California et al. by Hardy Myers, Attorney General of Oregon, and Tim 
D. Nord, Senior Assistant Attorney General, by Bill Lockyer, Attorney 
General of California, Thomas Greene, Chief Assistant Attorney General, 
Kathleen E. Foote, Senior Assistant Attorney General, and Emilio E. Var­
anini IV, Deputy Attorney General, and by the Attorneys General for 
their respective States as follows: Terry Goddard of Arizona, Thomas J. 
Miller of Iowa, Charles C. Foti, Jr., of Louisiana, Mike McGrath of Mon­
tana, Darrell V. McGraw, Jr., of West Virginia, and Peggy A. Lauten­
schlager of Wisconsin; for the American Antitrust Institute by Jonathan 
L. Rubin, Jonathan W. Cuneo, and Robert H. Lande; and for Forest Indus­
try Participants by R. Daniel Lindahl. 
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business by bidding up the price of sawlogs to a level that 
prevented Ross-Simmons from being profitable. A jury re­
turned a verdict in favor of Ross-Simmons on its monopo­
lization claim, and the Ninth Circuit affirmed. We granted 
certiorari to decide whether the test we applied to claims of 
predatory pricing in Brooke Group Ltd. v. Brown & Wil­
liamson Tobacco Corp., 509 U. S. 209 (1993), also applies to 
claims of predatory bidding. We hold that it does. Accord­
ingly, we vacate the judgment of the Court of Appeals. 

I 

This antitrust case concerns the acquisition of red alder 
sawlogs by the mills that process those logs in the Pacific 
Northwest. These hardwood-lumber mills usually acquire 
logs in one of three ways. Some logs are purchased on the 
open bidding market. Some come to the mill through stand­
ing short- and long-term agreements with timberland own­
ers. And others are harvested from timberland owned by 
the sawmills themselves. The allegations relevant to our 
decision in this case relate to the bidding market. 

Ross-Simmons began operating a hardwood-lumber saw­
mill in Longview, Washington, in 1962. Weyerhaeuser en­
tered the Northwestern hardwood-lumber market in 1980 by 
acquiring an existing lumber company. Weyerhaeuser grad­
ually increased the scope of its hardwood-lumber operation, 
and it now owns six hardwood sawmills in the region. By 
2001, Weyerhaeuser’s mills were acquiring approximately 65 
percent of the alder logs available for sale in the region. 
App. 754a, 341a. 

From 1990 to 2000, Weyerhaeuser made more than $75 
million in capital investments in its hardwood mills in the 
Pacific Northwest. Id., at 159a. During this period, pro­
duction increased at every Northwestern hardwood mill that 
Weyerhaeuser owned. Id., at 160a. In addition to increas­
ing production, Weyerhaeuser used “state-of-the-art tech­
nology,” id., at 500a, including sawing equipment, to increase 
the amount of lumber recovered from every log, id., at 500a, 
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549a. By contrast, Ross-Simmons appears to have engaged 
in little efficiency-enhancing investment. See id., at 438a– 
441a. 

Logs represent up to 75 percent of a sawmill’s total costs. 
See id., at 169a. And from 1998 to 2001, the price of alder 
sawlogs increased while prices for finished hardwood lumber 
fell. These divergent trends in input and output prices cut 
into the mills’ profit margins, and Ross-Simmons suffered 
heavy losses during this time. See id., at 155a (showing a 
negative net income from 1998 to 2000). Saddled with sev­
eral million dollars in debt, Ross-Simmons shut down its mill 
completely in May 2001. Id., at 156a. 

Ross-Simmons blamed Weyerhaeuser for driving it out of 
business by bidding up input costs, and it filed an antitrust 
suit against Weyerhaeuser for monopolization and attempted 
monopolization under § 2 of the Sherman Act. See 26 Stat. 
209, as amended, 15 U. S. C. § 2 (2000 ed., Supp. IV). Ross-
Simmons alleged that, among other anticompetitive acts, 
Weyerhaeuser had used “its dominant position in the alder 
sawlog market to drive up the prices for alder sawlogs to 
levels that severely reduced or eliminated the profit margins 
of Weyerhaeuser’s alder sawmill competition.” App. 135a. 
Proceeding in part on this “predatory-bidding” theory, 
Ross-Simmons argued that Weyerhaeuser had overpaid for 
alder sawlogs to cause sawlog prices to rise to artificially 
high levels as part of a plan to drive Ross-Simmons out of 
business. As proof that this practice had occurred, Ross-
Simmons pointed to Weyerhaeuser’s large share of the alder 
purchasing market, rising alder sawlog prices during the al­
leged predation period, and Weyerhaeuser’s declining profits 
during that same period. 

Prior to trial, Weyerhaeuser moved for summary judg­
ment on Ross-Simmons’ predatory-bidding theory. Id., at 
6a–24a. The District Court denied the motion. Id., at 58a– 
69a. At the close of the 9-day trial, Weyerhaeuser moved 
for judgment as a matter of law, or alternatively, for a new 
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trial. The motions were based in part on Weyerhaeuser’s 
argument that Ross-Simmons had not satisfied the standard 
this Court set forth in Brooke Group, supra. App. 940a– 
942a. The District Court denied Weyerhaeuser’s motion. 
Id., at 720a, App. to Pet. for Cert. 46a. The District Court 
also rejected proposed predatory-bidding jury instructions 
that incorporated elements of the Brooke Group test. App. 
725a–730a, 978a. Ultimately, the District Court instructed 
the jury that Ross-Simmons could prove that Weyerhaeus­
er’s bidding practices were anticompetitive acts if the jury 
concluded that Weyerhaeuser “purchased more logs than it 
needed, or paid a higher price for logs than necessary, in 
order to prevent [Ross-Simmons] from obtaining the logs 
they needed at a fair price.” Id., at 978a. Finding that 
Ross-Simmons had proved its claim for monopolization, the 
jury returned a $26 million verdict against Weyerhaeuser. 
Id., at 967a. The verdict was trebled to approximately $79 
million. 

Weyerhaeuser appealed to the Court of Appeals for the 
Ninth Circuit. There, Weyerhaeuser argued that Brooke 
Group’s standard for claims of predatory pricing should also 
apply to claims of predatory bidding. The Ninth Circuit 
disagreed and affirmed the verdict against Weyerhaeuser. 
Confederated Tribes of Siletz Indians of Ore. v. Weyer­
haeuser Co., 411 F. 3d 1030, 1035–1036 (2005). 

The Court of Appeals reasoned that “buy-side predatory 
bidding” and “sell-side predatory pricing,” though similar, 
are materially different in that predatory bidding does not 
necessarily benefit consumers or stimulate competition in the 
way that predatory pricing does. Id., at 1037. Concluding 
that “the concerns that led the Brooke Group Court to estab­
lish a high standard of liability in the predatory pricing con­
text do not carry over to this predatory bidding context with 
the same force,” the Court of Appeals declined to apply 
Brooke Group to Ross-Simmons’ claims of predatory bidding. 
411 F. 3d, at 1038. The Court of Appeals went on to con­
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clude that substantial evidence supported a finding of lia­
bility on the predatory-bidding theory. Id., at 1045. We 
granted certiorari to decide whether Brooke Group applies 
to claims of predatory bidding. 548 U. S. 903 (2006). We 
hold that it does, and we vacate the Court of Appeals’ 
judgment. 

II 

In Brooke Group, we considered what a plaintiff must 
show in order to succeed on a claim of predatory pricing 
under § 2 of the Sherman Act.1 In a typical predatory­
pricing scheme, the predator reduces the sale price of its 
product (its output) to below cost, hoping to drive competi­
tors out of business. Then, with competition vanquished, 
the predator raises output prices to a supracompetitive level. 
See Matsushita Elec. Industrial Co. v. Zenith Radio Corp., 
475 U. S. 574, 584–585, n. 8 (1986) (describing predatory pric­
ing). For the scheme to make economic sense, the losses 
suffered from pricing goods below cost must be recouped 
(with interest) during the supracompetitive-pricing stage of 
the scheme. Id., at 588–589; Cargill, Inc. v. Monfort of 
Colo., Inc., 479 U. S. 104, 121–122, n. 17 (1986); see also R. 
Bork, The Antitrust Paradox 145 (1978). Recognizing this 
economic reality, we established two prerequisites to recov­
ery on claims of predatory pricing. “First, a plaintiff seek­
ing to establish competitive injury resulting from a rival’s 
low prices must prove that the prices complained of are 
below an appropriate measure of its rival’s costs.” Brooke 
Group, 509 U. S., at 222. Second, a plaintiff must demon­
strate that “the competitor had . . .  a  dangerous probabilit[y] 

1 Brooke Group dealt with a claim under the Robinson-Patman Act, but 
as we observed, “primary-line competitive injury under the Robinson-
Patman Act is of the same general character as the injury inflicted by 
predatory pricing schemes actionable under § 2 of the Sherman Act.” 509 
U. S., at 221. Because of this similarity, the standard adopted in Brooke 
Group applies to predatory-pricing claims under § 2 of the Sherman Act. 
Id., at 222. 
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of recouping its investment in below-cost prices.” Id., 
at 224. 

The first prong of the test—requiring that prices be below 
cost—is necessary because “[a]s a general rule, the exclusion­
ary effect of prices above a relevant measure of cost either 
reflects the lower cost structure of the alleged predator, and 
so represents competition on the merits, or is beyond the 
practical ability of a judicial tribunal to control.” Id., at 223. 
We were particularly wary of allowing recovery for above­
cost price cutting because allowing such claims could, per­
versely, “chil[l] legitimate price cutting,” which directly ben­
efits consumers. See id., at 223–224; Atlantic Richfield Co. 
v. USA Petroleum Co., 495 U. S. 328, 340 (1990) (“Low prices 
benefit consumers regardless of how those prices are set, and 
so long as they are above predatory levels, they do not 
threaten competition”). Thus, we specifically declined to 
allow plaintiffs to recover for above-cost price cutting, con­
cluding that “discouraging a price cut and . . . depriving con­
sumers of the benefits of lower prices . . .  does not constitute 
sound antitrust policy.” Brooke Group, supra, at 224. 

The second prong of the Brooke Group test—requiring 
that there be a dangerous probability of recoupment of 
losses—is necessary because, without a dangerous probabil­
ity of recoupment, it is highly unlikely that a firm would 
engage in predatory pricing. As the Court explained in 
Matsushita, a firm engaged in a predatory-pricing scheme 
makes an investment—the losses suffered plus the profits 
that would have been realized absent the scheme—at the 
initial, below-cost-selling phase. 475 U. S., at 588–589. For 
that investment to be rational, a firm must reasonably expect 
to recoup in the long run at least its original investment with 
supracompetitive profits. Ibid.; Brooke Group, 509 U. S., at 
224. Without such a reasonable expectation, a rational firm 
would not willingly suffer definite, short-run losses. Recog­
nizing the centrality of recoupment to a predatory-pricing 
scheme, we required predatory-pricing plaintiffs to “demon­



549US2 Unit: $U15 [03-28-10 12:12:49] PAGES PGT: OPIN

320 WEYERHAEUSER CO. v. ROSS-SIMMONS HARDWOOD 
LUMBER CO. 

Opinion of the Court 

strate that there is a likelihood that the predatory scheme 
alleged would cause a rise in prices above a competitive level 
that would be sufficient to compensate for the amounts ex­
pended on the predation, including the time value of the 
money invested in it.” Id., at 225. 

We described the two parts of the Brooke Group test as 
“essential components of real market injury” that were “not 
easy to establish.” Id., at 226. We also reiterated that the 
costs of erroneous findings of predatory-pricing liability were 
quite high because “ ‘[t]he mechanism by which a firm en­
gages in predatory pricing—lowering prices—is the same 
mechanism by which a firm stimulates competition,’ ” and, 
therefore, mistaken findings of liability would “ ‘ “chill the 
very conduct the antitrust laws are designed to protect.” ’ ” 
Ibid. (quoting Cargill, supra, at 122, n. 17). 

III 

Predatory bidding, which Ross-Simmons alleges in this 
case, involves the exercise of market power on the buy side 
or input side of a market. In a predatory-bidding scheme, a 
purchaser of inputs “bids up the market price of a critical 
input to such high levels that rival buyers cannot survive (or 
compete as vigorously) and, as a result, the predating buyer 
acquires (or maintains or increases its) monopsony power.” 
Kirkwood, Buyer Power and Exclusionary Conduct, 72 Anti­
trust L. J. 625, 652 (2005) (hereinafter Kirkwood). Monop­
sony power is market power on the buy side of the market. 
Blair & Harrison, Antitrust Policy and Monopsony, 76 Cor­
nell L. Rev. 297 (1991). As such, a monopsony is to the buy 
side of the market what a monopoly is to the sell side and is 
sometimes colloquially called a “buyer’s monopoly.” See id., 
at 301, 320; Piraino, A Proposed Antitrust Approach to Buy­
ers’ Competitive Conduct, 56 Hastings L. J. 1121, 1125 (2005). 

A predatory bidder ultimately aims to exercise the monop­
sony power gained from bidding up input prices. To that 
end, once the predatory bidder has caused competing buyers 
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to exit the market for purchasing inputs, it will seek to “re­
strict its input purchases below the competitive level,” thus 
“reduc[ing] the unit price for the remaining input[s] it pur­
chases.” Salop, Anticompetitive Overbuying by Power 
Buyers, 72 Antitrust L. J. 669, 672 (2005) (hereinafter Salop). 
The reduction in input prices will lead to “a significant cost 
saving that more than offsets the profit[s] that would have 
been earned on the output.” Ibid. If all goes as planned, 
the predatory bidder will reap monopsonistic profits that will 
offset any losses suffered in bidding up input prices.2 (In 
this case, the plaintiff was the defendant’s competitor in the 
input-purchasing market. Thus, this case does not present 
a situation of suppliers suing a monopsonist buyer under § 2 
of the Sherman Act, nor does it present a risk of significantly 
increased concentration in the market in which the monopso­
nist sells, i. e., the market for finished lumber.) 

IV 

A 


Predatory-pricing and predatory-bidding claims are ana­
lytically similar. See Hovenkamp, The Law of Exclusionary 
Pricing, 2 Competition Policy Int’l, No. 1, pp. 21, 35 (Spring 
2006). This similarity results from the close theoretical con­
nection between monopoly and monopsony. See Kirkwood 
653 (describing monopsony as the “mirror image” of monop­
oly); Khan v. State Oil Co., 93 F. 3d 1358, 1361 (CA7 1996) 
(“[M]onopsony pricing . . . is  analytically the same as monop­
oly or cartel pricing and [is] so treated by the law”), vacated 
and remanded on other grounds, 522 U. S. 3 (1997); Vogel v. 

2 If the predatory firm’s competitors in the input market and the output 
market are the same, then predatory bidding can also lead to the bidder’s 
acquisition of monopoly power in the output market. In that case, which 
does not appear to be present here, the monopsonist could, under certain 
market conditions, also recoup its losses by raising output prices to monop­
olistic levels. See Salop 679–682 (describing a monopsonist’s predatory 
strategy that depends upon raising prices in the output market). 
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American Soc. of Appraisers, 744 F. 2d 598, 601 (CA7 1984) 
(“[M]onopoly and monopsony are symmetrical distortions of 
competition from an economic standpoint”); see also Hearing 
on Monopsony Issues in Agriculture: Buying Power of Proc­
essors in Our Nation’s Agricultural Markets before the Sen­
ate Committee on the Judiciary, 108th Cong., 1st Sess., 13 
(2004). The kinship between monopoly and monopsony sug­
gests that similar legal standards should apply to claims of 
monopolization and to claims of monopsonization. Cf. Noll, 
“Buyer Power” and Economic Policy, 72 Antitrust L. J. 589, 
591 (2005) (“[A]symmetric treatment of monopoly and mo­
nopsony has no basis in economic analysis”). 

Tracking the economic similarity between monopoly and 
monopsony, predatory-pricing plaintiffs and predatory­
bidding plaintiffs make strikingly similar allegations. A 
predatory-pricing plaintiff alleges that a predator cut prices 
to drive the plaintiff out of business and, thereby, to reap 
monopoly profits from the output market. In parallel fash­
ion, a predatory-bidding plaintiff alleges that a predator 
raised prices for a key input to drive the plaintiff out of busi­
ness and, thereby, to reap monopsony profits in the input 
market. Both claims involve the deliberate use of unilateral 
pricing measures for anticompetitive purposes.3 And both 
claims logically require firms to incur short-term losses on 
the chance that they might reap supracompetitive profits in 
the future. 

3 Predatory bidding on inputs is not analytically different from preda­
tory overbuying of inputs. Both practices fall under the rubric of monop­
sony predation and involve an input purchaser’s use of input prices in an 
attempt to exclude rival input purchasers. The economic effect of the 
practices is identical: Input prices rise. In a predatory-bidding scheme, 
the purchaser causes prices to rise by offering to pay more for inputs. In 
a predatory-overbuying scheme, the purchaser causes prices to rise by 
demanding more of the input. Either way, input prices increase. Our 
use of the term “predatory bidding” is not meant to suggest that different 
legal treatment is appropriate for the economically identical practice of 
“predatory overbuying.” 
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B 

More importantly, predatory bidding mirrors predatory 
pricing in respects that we deemed significant to our analysis 
in Brooke Group. In Brooke Group, we noted that “ ‘preda­
tory pricing schemes are rarely tried, and even more rarely 
successful.’ ” 509 U. S., at 226 (quoting Matsushita, 475 
U. S., at 589). Predatory pricing requires a firm to suffer 
certain losses in the short term on the chance of reaping 
supracompetitive profits in the future. Id., at 588–589. A 
rational business will rarely make this sacrifice. Ibid. The 
same reasoning applies to predatory bidding. A predatory­
bidding scheme requires a buyer of inputs to suffer losses 
today on the chance that it will reap supracompetitive profits 
in the future. For this reason, “[s]uccessful monopsony pre­
dation is probably as unlikely as successful monopoly preda­
tion.” R. Blair & J. Harrison, Monopsony 66 (1993). 

And like the predatory conduct alleged in Brooke Group, 
actions taken in a predatory-bidding scheme are often “ ‘ “the 
very essence of competition.” ’ ” 509 U. S., at 226 (quoting 
Cargill, 479 U. S., at 122, n. 17, in turn quoting Matsushita, 
supra, at 594). Just as sellers use output prices to compete 
for purchasers, buyers use bid prices to compete for scarce 
inputs. There are myriad legitimate reasons—ranging from 
benign to affirmatively procompetitive—why a buyer might 
bid up input prices. A firm might bid up inputs as a result 
of miscalculation of its input needs or as a response to in­
creased consumer demand for its outputs. A more efficient 
firm might bid up input prices to acquire more inputs as a 
part of a procompetitive strategy to gain market share in the 
output market. A firm that has adopted an input-intensive 
production process might bid up inputs to acquire the inputs 
necessary for its process. Or a firm might bid up input 
prices to acquire excess inputs as a hedge against the risk of 
future rises in input costs or future input shortages. See 
Salop 682–683; Kirkwood 655. There is nothing illicit about 
these bidding decisions. Indeed, this sort of high bidding is 
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essential to competition and innovation on the buy side of 
the market.4 

Brooke Group also noted that a failed predatory-pricing 
scheme may benefit consumers. 509 U. S., at 224. The po­
tential benefit results from the difficulty an aspiring predator 
faces in recouping losses suffered from below-cost pricing. 
Without successful recoupment, “predatory pricing produces 
lower aggregate prices in the market, and consumer welfare 
is enhanced.” Ibid. Failed predatory-bidding schemes can 
also, but will not necessarily, benefit consumers. See Salop 
677–678. In the first stage of a predatory-bidding scheme, 
the predator’s high bidding will likely lead to its acquisition 
of more inputs. Usually, the acquisition of more inputs 
leads to the manufacture of more outputs. And increases in 
output generally result in lower prices to consumers.5 Id., 
at 677; Blair & Harrison, supra, at 66–67. Thus, a failed 
predatory-bidding scheme can be a “boon to consumers” in 
the same way that we considered a predatory-pricing scheme 
to be. See Brooke Group, supra, at 224. 

In addition, predatory bidding presents less of a direct 
threat of consumer harm than predatory pricing. A 
predatory-pricing scheme ultimately achieves success by 
charging higher prices to consumers. By contrast, a 
predatory-bidding scheme could succeed with little or no ef­
fect on consumer prices because a predatory bidder does not 
necessarily rely on raising prices in the output market to 
recoup its losses. Salop 676. Even if output prices remain 
constant, a predatory bidder can use its power as the pre­

4 Higher prices for inputs obviously benefit existing sellers of inputs and 
encourage new firms to enter the market for input sales as well. 

5 Consumer benefit does not necessarily result at the first stage because 
the predator might not use its excess inputs to manufacture additional 
outputs. It might instead destroy the excess inputs. See Salop 677, 
n. 22. Also, if the same firms compete in the input and output markets, 
any increase in outputs by the predator could be offset by decreases in 
outputs from the predator’s struggling competitors. 
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dominant buyer of inputs to force down input prices and cap­
ture monopsony profits. Ibid. 

C 

The general theoretical similarities of monopoly and mo­
nopsony combined with the theoretical and practical similari­
ties of predatory pricing and predatory bidding convince us 
that our two-pronged Brooke Group test should apply to 
predatory-bidding claims. 

The first prong of Brooke Group’s test requires little adap­
tation for the predatory-bidding context. A plaintiff must 
prove that the alleged predatory bidding led to below-cost 
pricing of the predator’s outputs. That is, the predator’s 
bidding on the buy side must have caused the cost of the 
relevant output to rise above the revenues generated in the 
sale of those outputs. As with predatory pricing, the exclu­
sionary effect of higher bidding that does not result in 
below-cost output pricing “is beyond the practical ability of 
a judicial tribunal to control without courting intolerable 
risks of chilling legitimate” procompetitive conduct. 509 
U. S., at 223. Given the multitude of procompetitive ends 
served by higher bidding for inputs, the risk of chilling pro­
competitive behavior with too lax a liability standard is as 
serious here as it was in Brooke Group. Consequently, only 
higher bidding that leads to below-cost pricing in the rele­
vant output market will suffice as a basis for liability for 
predatory bidding. 

A predatory-bidding plaintiff also must prove that the de­
fendant has a dangerous probability of recouping the losses 
incurred in bidding up input prices through the exercise of 
monopsony power. Absent proof of likely recoupment, a 
strategy of predatory bidding makes no economic sense be­
cause it would involve short-term losses with no likelihood 
of offsetting long-term gains. Cf. id., at 224 (citing Matsu­
shita, supra, at 588–589). As with predatory pricing, 
making a showing on the recoupment prong will require 
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“a close analysis of both the scheme alleged by the plaintiff 
and the structure and conditions of the relevant market.” 
Brooke Group, supra, at 226. 

Ross-Simmons has conceded that it has not satisfied the 
Brooke Group standard. Brief for Respondent 49; Tr. of 
Oral Arg. 49. Therefore, its predatory-bidding theory of lia­
bility cannot support the jury’s verdict. 

V 

For these reasons, we vacate the judgment of the Court of 
Appeals and remand the case for further proceedings con­
sistent with this opinion. 

It is so ordered. 
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LAWRENCE v. FLORIDA 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 05–8820. Argued October 31, 2006—Decided February 20, 2007 

The 1-year statute of limitations for seeking federal habeas relief from a 
state-court judgment is tolled while an “application for State post­
conviction or other collateral review” “is pending.” 28 U. S. C. 
§ 2244(d)(2). Petitioner Lawrence filed a state postconviction relief ap­
plication 364 days after his conviction became final. The trial court 
denied relief, the State Supreme Court affirmed, and this Court denied 
certiorari. While the certiorari petition was pending, Lawrence filed 
the present federal habeas application. Then-applicable Eleventh Cir­
cuit precedent foreclosed any argument that the limitations period was 
tolled by the pendency of the certiorari petition. Thus, the District 
Court dismissed Lawrence’s application as untimely because he waited 
113 days after the State Supreme Court’s mandate—well beyond the 
one day that remained in the limitations period—to file the application. 
The Eleventh Circuit affirmed. 

Held: 
1. Section 2244(d)(2) does not toll the 1-year limitations period during 

the pendency of a certiorari petition in this Court. Pp. 331–336. 
(a) Read naturally, the statute’s text means that the statute of limi­

tations is tolled only while state courts review the application. A state 
postconviction application “remains pending” “until the application has 
achieved final resolution through the State’s postconviction procedures.” 
Carey v. Saffold, 536 U. S. 214, 220. This Court is not a part of those 
“procedures,” which end when the state courts have finally resolved the 
application. The application is therefore not “pending” after the state 
court’s postconviction review is complete. If it were, it is difficult to 
understand how a state prisoner could exhaust state postconviction rem­
edies without filing a certiorari petition. Yet state prisoners need not 
petition for certiorari to exhaust state remedies. Fay v. Noia, 372 U. S. 
391, 435–438. Pp. 331–333. 

(b) Lawrence argues that § 2244(d)(2) should be construed to have 
the same meaning as § 2244(d)(1)(A), which refers to “the date on which 
the judgment became final by the conclusion of direct review or the 
expiration of the time for seeking such review.” (Emphasis added.) 
While “direct review” has long included review by this Court, Clay v. 
United States, 537 U. S. 522, 527–528, § 2244(d)(2) refers exclusively to 
“State post-conviction or other collateral review,” language not easily 
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interpreted to include participation by a federal court. And although 
the “time for seeking” direct review includes the period for filing a 
certiorari petition, § 2244(d)(2) makes no reference to the “time for seek­
ing” review of a state postconviction court’s judgment. Instead, it 
seeks to know when a state review application is pending. A more 
analogous statutory provision, § 2263(b)(2), contains a limitations period 
that is tolled “from the date on which the first petition for post­
conviction review or other collateral relief is filed until the final State 
court disposition of such petition.” Although this differs from 
§ 2244(d)(2)’s language, the language used in both sections clearly pro­
vides that tolling hinges on the pendency of state review. This inter­
pretation of § 2244(d)(2) results in few practical problems. Because 
this Court rarely grants review of state postconviction proceedings, it 
is unlikely that a federal district court would duplicate this Court’s work 
or analysis. In any event, a district court concerned about duplication 
can stay a habeas application until this Court acts. Even in the ex­
tremely rare case in which a state court grants relief and the State 
prevails on certiorari, a prisoner who files a subsequent federal habeas 
petition may be entitled to equitable tolling in light of arguably extraor­
dinary circumstances and the prisoner’s diligence. See Pace v. DiGug­
lielmo, 544 U. S. 408, 418, and n. 8. In contrast to these hypothetical 
problems, allowing the statute of limitations to be tolled by certiorari 
petitions would provide incentives for state prisoners to file such 
petitions as a delay tactic, regardless of the merit of their claims. 
Pp. 333–336. 

2. Assuming, without deciding, that § 2244(d)(2) allows for equitable 
tolling, Lawrence falls far short of showing “extraordinary circum­
stances,” Pace, supra, at 418, necessary to support equitable tolling of 
his otherwise untimely claims. Pp. 336–337. 

421 F. 3d 1221, affirmed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, and Alito, JJ., joined. Ginsburg, J., filed a dis­
senting opinion, in which Stevens, Souter, and Breyer, JJ., joined, 
post, p. 337. 

Mary Catherine Bonner, by appointment of the Court, 547 
U. S. 1146, argued the cause for petitioner. With her on the 
briefs were Wanda Raiford, Jeffrey T. Green, William M. 
Norris, and Diane E. Courselle. 

Christopher M. Kise argued the cause for respondent. 
With him on the brief were Charles J. Crist, Jr., Attorney 
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General of Florida, and James A. McKee, Deputy Solicitor 
General.* 

Justice Thomas delivered the opinion of the Court. 

Congress established a 1-year statute of limitations for 
seeking federal habeas corpus relief from a state-court judg­
ment, 28 U. S. C. § 2244(d), and further provided that the 
limitations period is tolled while an “application for State 
post-conviction or other collateral review” “is pending,” 
§ 2244(d)(2). We must decide whether a state application is 
still “pending” when the state courts have entered a final 
judgment on the matter but a petition for certiorari has been 
filed in this Court. We hold that it is not. 

I 

Petitioner Gary Lawrence and his wife used a pipe and 
baseball bat to kill Michael Finken. A Florida jury con­

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union et al. by John Holdridge, Steven R. Shapiro, and 
Larry W. Yackle;  and for the National Association of Criminal Defense 
Lawyers by Matthew M. Shors and Pamela Harris. 

A brief of amici curiae urging affirmance was filed for the State of 
Alabama et al. by Troy King, Attorney General of Alabama, Kevin C. 
Newsom, Solicitor General, and James R. Houts, Assistant Attorney Gen­
eral, and by the Attorneys General for their respective States as follows: 
Mike Beebe of Arkansas, Bill Lockyer of California, John W. Suthers of 
Colorado, Carl C. Danberg of Delaware, Thurbert E. Baker of Georgia, 
Mark J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan 
of Illinois, Steve Carter of Indiana, Tom Miller of Iowa, Phill Kline of 
Kansas, Gregory D. Stumbo of Kentucky, Jim Hood of Mississippi, Jere­
miah W. (Jay) Nixon of Missouri, Jon Bruning of Nebraska, George J. 
Chanos of Nevada, Kelly A. Ayotte of New Hampshire, Wayne Stenehjem 
of North Dakota, Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma, 
Thomas W. Corbett, Jr., of Pennsylvania, Henry D. McMaster of South 
Carolina, Lawrence E. Long of South Dakota, Paul G. Summers of Tennes­
see, Greg Abbott of Texas, Mark L. Shurtleff of Utah, Robert F. McDon­
nell of Virginia, Rob McKenna of Washington, and Darrell V. McGraw, 
Jr., of West Virginia. 
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victed Lawrence of first-degree murder, conspiracy to com­
mit murder, auto theft, and petty theft. The trial court sen­
tenced Lawrence to death. The Florida Supreme Court 
affirmed Lawrence’s conviction and sentence on appeal, and 
this Court denied certiorari on January 20, 1998. 522 U. S. 
1080. 

On January 19, 1999, 364 days later, Lawrence filed an ap­
plication for state postconviction relief in a Florida trial 
court.1 The court denied relief, and the Florida Supreme 
Court affirmed, issuing its mandate on November 18, 2002. 
See Lawrence v. State, 831 So. 2d 121 (per curiam). Law­
rence sought review of the denial of state postconviction re­
lief in this Court. We denied certiorari on March 24, 2003. 
538 U. S. 926. 

While Lawrence’s petition for certiorari was pending, he 
filed the present federal habeas application. The Federal 
District Court dismissed it as untimely under § 2244(d)’s 1­
year limitations period. All but one day of the limitations 
period had lapsed during the 364 days between the time 
Lawrence’s conviction became final and when he filed for 
state postconviction relief. The limitations period was then 
tolled while the Florida courts entertained his state applica­
tion. After the Florida Supreme Court issued its mandate, 
Lawrence waited another 113 days—well beyond the 1 day 
that remained in the limitations period—to file his federal 
habeas application. As a consequence, his federal applica­
tion could be considered timely only if the limitations period 

1 Lawrence contends that delays in Florida’s program for appointing 
postconviction counsel and other issues outside of his control caused 298 
days to pass before Florida appointed an attorney who took an active role 
in his postconviction case. These facts have little relevance to our analy­
sis. Lawrence did not seek certiorari on the question whether these facts 
entitle him to equitable tolling. Indeed, Lawrence was able to file his 
state postconviction petition on time in spite of these delays. And before 
this Court, he argues that his attorney mistakenly missed the federal ha­
beas deadline, not that he lacked adequate time to file a federal habeas 
application. 
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continued to be tolled during this Court’s consideration of 
his petition for certiorari. Then-applicable Eleventh Circuit 
precedent foreclosed any argument that § 2244’s statute of 
limitations was tolled by the pendency of a petition for cer­
tiorari seeking review of a state postconviction proceeding. 
See Coates v. Byrd, 211 F. 3d 1225, 1227 (2000) (per curiam). 
Accordingly, the District Court concluded that Lawrence had 
only one day to file a federal habeas application after the 
Florida Supreme Court issued its mandate. The Eleventh 
Circuit affirmed. 421 F. 3d 1221 (2005). We granted certio­
rari, 547 U. S. 1039 (2006), and now affirm. 

II 

The Antiterrorism and Effective Death Penalty Act of 
1996 (AEDPA), 110 Stat. 1214, sets a 1-year statute of limita­
tions for seeking federal habeas corpus relief from a state­
court judgment. 28 U. S. C. § 2244(d)(1). This limitations 
period is tolled while a state prisoner seeks postconviction 
relief in state court: 

“The time during which a properly filed application for 
State post-conviction or other collateral review with re­
spect to the pertinent judgment or claim is pending shall 
not be counted toward any period of limitation under 
this subsection.” § 2244(d)(2). 

Based on this provision, the parties agree that AEDPA’s lim­
itations period was tolled from the filing of Lawrence’s peti­
tion for state postconviction relief until the Florida Supreme 
Court issued its mandate affirming the denial of that peti­
tion. At issue here is whether the limitations period was 
also tolled during the pendency of Lawrence’s petition for 
certiorari to this Court seeking review of the denial of state 
postconviction relief. If it was tolled, Lawrence’s federal 
habeas application was timely. So we must decide whether, 
according to § 2244(d)(2), an “application for State post­
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conviction or other collateral review” “is pending” while this 
Court considers a certiorari petition.2 

Read naturally, the text of the statute must mean that the 
statute of limitations is tolled only while state courts review 
the application. As we stated in Carey v. Saffold, 536 U. S. 
214, 220 (2002) (internal quotation marks omitted), a state 
postconviction application “remains pending” “until the ap­
plication has achieved final resolution through the State’s 
postconviction procedures.” This Court is not a part of a 
“State’s post-conviction procedures.” State review ends 
when the state courts have finally resolved an application for 
state postconviction relief. After the State’s highest court 
has issued its mandate or denied review, no other state ave­
nues for relief remain open. And an application for state 
postconviction review no longer exists. All that remains is 
a separate certiorari petition pending before a federal court. 
The application for state postconviction review is therefore 
not “pending” after the state court’s postconviction review is 
complete, and § 2244(d)(2) does not toll the 1-year limitations 
period during the pendency of a petition for certiorari. 

If an application for state postconviction review were 
“pending” during the pendency of a certiorari petition in this 
Court, it is difficult to understand how a state prisoner could 
exhaust state postconviction remedies without filing a peti­
tion for certiorari. Indeed, AEDPA’s exhaustion provision 
and tolling provision work together: 

“The tolling provision of § 2244(d)(2) balances the in­
terests served by the exhaustion requirement and the 
limitation  period. . . .  

. . . . . 

2 We have previously held that the word “State” modifies both the terms 
“post-conviction” and “other collateral review.” Duncan v. Walker, 533 
U. S. 167, 172–174 (2001). The question, therefore, is whether “an applica­
tion for State post-conviction or other [State] collateral review . . . is pend­
ing.” § 2244(d)(2) (emphasis added). 
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Section 2244(d)(1)’s limitation period and § 2244(d)(2)’s 
tolling provision, together with § 2254(b)’s exhaustion 
requirement, encourage litigants first to exhaust all 
state remedies and then to file their federal habeas peti­
tions as soon as possible.” Duncan v. Walker, 533 U. S. 
167, 179, 181 (2001) (final emphasis added). 

Yet we have said that state prisoners need not petition for 
certiorari to exhaust state remedies. Fay v. Noia, 372 U. S. 
391, 435–438 (1963); County Court of Ulster Cty. v. Allen, 
442 U. S. 140, 149–150, n. 7 (1979). State remedies are ex­
hausted at the end of state-court review. Fay, supra, at 
435–438; Allen, supra, at 149–150, n. 7. 

Lawrence argues that § 2244(d)(2) should be construed to 
have the same meaning as § 2244(d)(1)(A), the trigger provi­
sion that determines when AEDPA’s statute of limitations 
begins to run. But § 2244(d)(1)(A) uses much different lan­
guage from § 2244(d)(2), referring to “the date on which the 
judgment became final by the conclusion of direct review 
or the expiration of the time for seeking such review.” 
§ 2244(d)(1)(A) (emphasis added). When interpreting simi­
lar language in § 2255, we explained that “direct review” has 
long included review by this Court. Clay v. United States, 
537 U. S. 522, 527–528 (2003). Indeed, we noted that “[t]he 
Courts of Appeals have uniformly interpreted ‘direct review’ 
in § 2244(d)(1)(A) to encompass review of a state conviction 
by this Court.” Id., at 528, n. 3 (collecting cases). By con­
trast, § 2244(d)(2) refers exclusively to “State post-conviction 
or other collateral review,” language not easily interpreted 
to include participation by a federal court. 

Furthermore, § 2244(d)(1)(A) refers to the “time for seek­
ing” direct review, which includes review by this Court 
under Clay. By parity of reasoning, the “time for seeking” 
review of a state postconviction judgment arguably would 
include the period for filing a certiorari petition before this 
Court. However, § 2244(d)(2) makes no reference to the 
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“time for seeking” review of a state postconviction court’s 
judgment. Instead, it seeks to know when an application 
for “State . . . review” is pending. The linguistic difference 
is not insignificant: When the state courts have issued a final 
judgment on a state application, it is no longer pending even 
if a prisoner has additional time for seeking review of that 
judgment through a petition for certiorari. 

A more analogous statutory provision is § 2263(b)(2), which 
is part of AEDPA’s “opt-in” provisions for States that comply 
with specific requirements relating to the provision of post­
conviction counsel. Under § 2263, the limitations period is 
tolled “from the date on which the first petition for post­
conviction review or other collateral relief is filed until the 
final State court disposition of such petition.” § 2263(b)(2). 
Lawrence concedes that under this language there would be 
no tolling for certiorari petitions seeking review of state 
postconviction applications. And although he correctly 
notes that the language in § 2263 differs from the language of 
§ 2244(d)(2), it is clear that the language used in both sections 
provides that tolling hinges on the pendency of state review. 
See § 2263(b)(2) (“until the final State court disposition of 
such petition”); § 2244(d)(2) (“a properly filed application for 
State post-conviction or other collateral review . . . is pend­
ing”). Given Congress’ clear intent in § 2263 to provide toll­
ing for certiorari petitions on direct review but not for cer­
tiorari petitions following state postconviction review, it is 
not surprising that Congress would make the same distinc­
tion in § 2244. 

Lawrence also argues that our interpretation would result 
in awkward situations in which state prisoners have to file 
federal habeas applications while they have certiorari peti­
tions from state postconviction proceedings pending before 
this Court. But these situations will also arise under the 
express terms of § 2263, and Lawrence admits that Congress 
intended that provision to preclude tolling for certiorari peti­
tions. Brief for Petitioner 22. Because Congress was not 
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concerned by this potential for awkwardness in § 2263, there 
is no reason for us to construe the statute to avoid it in 
§ 2244(d)(2). 

Contrary to Lawrence’s suggestion, our interpretation of 
§ 2244(d)(2) results in few practical problems. As Justice 
Stevens has noted, “this Court rarely grants review at this 
stage of the litigation even when the application for state 
collateral relief is supported by arguably meritorious federal 
constitutional claims,” choosing instead to wait for “federal 
habeas proceedings.” Kyles v. Whitley, 498 U. S. 931, 932 
(1990) (opinion concurring in denial of stay of execution). 
Thus, the likelihood that the District Court will duplicate 
work or analysis that might be done by this Court if we 
granted certiorari to review the state postconviction pro­
ceeding is quite small. And in any event, a district court 
concerned about duplicative work can stay the habeas appli­
cation until this Court resolves the case or, more likely, de­
nies the petition for certiorari. 

Lawrence argues that even greater anomalies result from 
our interpretation when the state court grants relief to a 
prisoner and the state petitions for certiorari. In that hypo­
thetical, Lawrence maintains that the prisoner would argua­
bly lack standing to file a federal habeas application immedi­
ately after the state court’s judgment (because the state 
court granted him relief) but would later be time barred 
from filing a federal habeas application if we granted certio­
rari and the State prevailed. Again, this particular proce­
dural posture is extremely rare. Even so, equitable tolling 
may be available, in light of the arguably extraordinary cir­
cumstances and the prisoner’s diligence. See Pace v. Di-
Guglielmo, 544 U. S. 408, 418, and n. 8 (2005).3 We cannot 
base our interpretation of the statute on an exceedingly rare 
inequity that Congress almost certainly was not contemplat­
ing and that may well be cured by equitable tolling. 

3 As discussed below, we assume, as the parties do, the availability of 
equitable tolling under § 2244. 
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In contrast to the hypothetical problems identified by 
Lawrence, allowing the statute of limitations to be tolled by 
certiorari petitions would provide incentives for state pris­
oners to file certiorari petitions as a delay tactic. By filing a 
petition for certiorari, the prisoner would push back § 2244’s 
deadline while we resolved the petition for certiorari. This 
tolling rule would provide an incentive for prisoners to file 
certiorari petitions—regardless of the merit of the claims as­
serted—so that they receive additional time to file their ha­
beas applications. 

III 

Lawrence also argues that equitable tolling applies to his 
otherwise untimely claims. We have not decided whether 
§ 2244(d) allows for equitable tolling. See ibid. Because 
the parties agree that equitable tolling is available, we as­
sume without deciding that it is. To be entitled to equitable 
tolling, Lawrence must show “(1) that he has been pursuing 
his rights diligently, and (2) that some extraordinary circum­
stance stood in his way” and prevented timely filing. Id., 
at 418. 

Lawrence makes several arguments in support of his con­
tention that equitable tolling applies to his case. First, he 
argues that legal confusion about whether AEDPA’s limita­
tions period is tolled by certiorari petitions justifies equita­
ble tolling. But at the time the limitations period expired 
in Lawrence’s case, the Eleventh Circuit and every other 
Circuit to address the issue agreed that the limitations pe­
riod was not tolled by certiorari petitions. See, e. g., Coates, 
211 F. 3d, at 1227. The settled state of the law at the rele­
vant time belies any claim to legal confusion. 

Second, Lawrence argues that his counsel’s mistake in mis­
calculating the limitations period entitles him to equitable 
tolling. If credited, this argument would essentially equita­
bly toll limitations periods for every person whose attorney 
missed a deadline. Attorney miscalculation is simply not 
sufficient to warrant equitable tolling, particularly in the 
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postconviction context where prisoners have no constitu­
tional right to counsel. E. g., Coleman v. Thompson, 501 
U. S. 722, 756–757 (1991). 

Third, Lawrence argues that his case presents special cir­
cumstances because the state courts appointed and super­
vised his counsel. But a State’s effort to assist prisoners in 
postconviction proceedings does not make the State account­
able for a prisoner’s delay. Lawrence has not alleged that 
the State prevented him from hiring his own attorney or 
from representing himself. It would be perverse indeed if 
providing prisoners with postconviction counsel deprived 
States of the benefit of the AEDPA statute of limitations. 
See, e. g., Duncan, 533 U. S., at 179 (“The 1-year limitation 
period of § 2244(d)(1) quite plainly serves the well-recognized 
interest in the finality of state court judgments”). 

Fourth, Lawrence argues that his mental incapacity justi­
fies his reliance upon counsel and entitles him to equitable 
tolling. Even assuming this argument could be legally cred­
ited, Lawrence has made no factual showing of mental inca­
pacity. In sum, Lawrence has fallen far short of showing 
“extraordinary circumstances” necessary to support equita­
ble tolling. 

IV 

The Court of Appeals correctly determined that the filing 
of a petition for certiorari before this Court does not toll the 
statute of limitations under § 2244(d)(2). It also correctly 
declined to equitably toll the limitations period in the factual 
circumstances of Lawrence’s case. For these reasons, the 
judgment of the Court of Appeals is affirmed. 

It is so ordered. 

Justice Ginsburg, with whom Justice Stevens, Jus­

tice Souter, and Justice Breyer join, dissenting. 

The Court today concludes that an application for state 
postconviction review “no longer exists”—and therefore is 
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not “pending”—once it has been decided by a State’s highest 
court. Ante, at 332. What remains, the majority reasons, 
is a “separate” certiorari proceeding pending before this 
Court. Ibid. But petitions for certiorari do not exist in a 
vacuum; they arise from actions instituted in lower courts. 
When we are asked to review a state court’s denial of habeas 
relief, we consider an application for that relief—not an ap­
plication for federal habeas relief. Until we have disposed 
of the petition for certiorari, the application remains live as 
one for state postconviction relief; it is not transformed into 
a federal application simply because the state-court applicant 
petitions for this Court’s review.1 

I would therefore hold that 28 U. S. C. § 2244(d)’s statute 
of limitations is tolled during the pendency of a petition for 
certiorari.2 Congress instructed that the one-year limita­
tion period for filing a habeas petition in the appropriate 
federal district court does not include “[t]he time during 
which a properly filed application for State post-conviction or 
other collateral review . . . is pending.” § 2244(d)(2). That 
provision can and should be read to continue statutory toll­
ing until this Court has either decided or denied a petition 
for certiorari addressed to the state court’s disposition of an 
application for postconviction relief. See Carey v. Saffold, 
536 U. S. 214, 219–220 (2002) (“pending” means “in continu­

1 It is unclear just what the majority thinks we are considering when 
we address a state habeas petition on certiorari. We are certainly not 
deciding a petition for federal habeas relief. See 28 U. S. C. § 2254 (au­
thorizing applications by persons in state custody for federal habeas re­
view). And though we can entertain original habeas petitions, see Felker 
v. Turpin, 518 U. S. 651, 660 (1996), a petition for certiorari from a state­
court judgment does not fall within that category. 

2 I would not reach in this proceeding cases in which a petitioner does 
not seek certiorari review of the state court’s judgment—i. e., cases pre­
senting the question whether tolling ends with the decision of the State’s 
highest court or with the expiration of the time to file a petition for certio­
rari. That question is not presented here, for Lawrence timely sought 
this Court’s review of the denial of state postconviction relief. 
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ance” or “not yet decided” (internal quotation marks omit­
ted)). The majority’s contrary reading of § 2244(d)(2) cuts 
short the tolling period before this Court has had an oppor­
tunity to consider an application for state postconviction re­
lief. That reading, I conclude, is neither a necessary nor a 
proper interpretation of the statute. 

I 

Two other provisions in the Antiterrorism and Effective 
Death Penalty Act of 1996 (AEDPA), 110 Stat. 1217, 1223— 
§§ 2244(d)(1) and 2263(b)(2)—bear on the proper interpreta­
tion of § 2244(d)(2). The first of these, § 2244(d)(1)(A), tells 
us when AEDPA’s statute of limitations begins to run; it 
states that the trigger is “the date on which the judgment 
[of conviction] became final by the conclusion of direct re­
view or the expiration of the time for seeking such re­
view.” Congress thus explicitly ordered that the clock 
starts, following a state conviction, when the time to file a 
petition for certiorari expires or, if a petition is filed, when 
it is decided or denied. See Clay v. United States, 537 U. S. 
522, 527–529, and n. 3 (2003). 

According to the majority, § 2244(d)(2) cannot be inter­
preted similarly to encompass this Court’s review because 
the text of that provision “refers exclusively to ‘State post­
conviction or other collateral review.’ ” Ante, at 333 (em­
phasis in original). In fact, § 2244(d)(2) refers to an “appli­
cation for State post-conviction or other collateral review.” 
(Emphasis added.) And it tolls the limitation period while 
the application is “pending,” not while it is “pending in State 
court.” See § 2244(d)(2). Just as a judgment of conviction 
is not “final” until we have declined review or decided the 
case on the merits, see Clay, 537 U. S., at 527–530 (interpret­
ing § 2255), so an application for state habeas relief is sensi­
bly understood to remain “pending” until we have disposed 
of the case. It is a fundamental characteristic of our federal 
system that this Court has appellate jurisdiction over state­
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court decisions implicating federal law or the Constitution. 
Until we have exercised that jurisdiction or declined to do so 
the case is not finally decided. See supra, at 338, and n. 1.3 

In support of its opposing view, the majority emphasizes 
that § 2244(d)(2) does not include the words “time for seeking 
. . . review,” words included in § 2244(d)(1)(A). This dif­
ference in phrasing, the majority reasons, indicates that 
Congress intended to cut off tolling as soon as the high­
est state court renders its judgment, well before a petition 
for review is filed in this Court.4 But the wording of 
§ 2244(d)(2), I am persuaded, is more appropriately con­
trasted with § 2263(b)(2), which prescribes a parallel tolling 
rule for “opt-in” capital cases. Section 2263(b)(2), unlike the 
provision at issue here, leaves no doubt that Congress in­
tended to exclude from the tolling period the time for filing 
a petition for certiorari. It provides that the statute of limi­
tations tolls “from the date on which the first petition for 
post-conviction review or other collateral relief is filed until 
the final State court disposition of such petition.” (Empha­
sis added.) Section 2263(b)(2) thus demonstrates that when 
Congress wanted to cut off tolling immediately upon the final 

3 The majority inappropriately relies on Carey v. Saffold, 536 U. S. 214, 
220 (2002), for the proposition that a state postconviction application re­
mains pending only until the State’s postconviction procedures are com­
plete. Ante, at 332. Though Carey affirmed that tolling continues 
throughout the State’s own postconviction procedures, it did not hold that 
(or even consider whether) the time for seeking certiorari from this Court 
was excluded from the tolling period. 

4 Notably, in Clay v. United States, 537 U. S. 522, 527–530 (2003), we 
rejected the contention that the absence of the phrase “time for seeking 
. . . review” from another provision changed the meaning of “final.” Sec­
tion 2255, ¶ 6(1), refers simply to “the date on which the judgment of 
conviction becomes final” and not to “the date on which the judgment 
became final by the conclusion of direct review or the expiration of the 
time for seeking such review.” Nevertheless, we held that a judgment of 
conviction becomes final when the time expires for filing a petition for 
certiorari. Id., at 525, 528. 
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state-court decision—i. e., to exclude this Court’s review 
from the tolling period—it simply said so. 

One can understand why Congress might have chosen an 
uncommon rule for the special capital cases covered by 
§§ 2261–2263, a separate chapter of the statute. By termi­
nating tolling upon final state-court disposition, rather than 
extending the period during the pendency of a certiorari 
petition, Congress eliminated one source of delay in imple­
menting the death penalty. But Congress provided that 
the shortened tolling period would apply only to petitions 
brought by prisoners in States that have established a mech­
anism for providing counsel in postconviction proceedings. 
See § 2261. An attorney, of course, is better equipped than 
a pro se petitioner to clear procedural hurdles, including 
shortened timelines.5 Given the exceptional character of 
the opt-in category, § 2244(d)(2) is more appropriately aligned 
with § 2244(d)(1)(A), the provision immediately preceding it, 
than with § 2263(b)(2). 

The majority maintains that if an application for state 
postconviction review were considered to be “pending” while 
a certiorari petition remained before this Court, then a state 
prisoner could not exhaust state postconviction remedies 
without filing a petition for certiorari. Ante, at 332–333. 
But exhaustion and tolling serve discrete functions and need 
not be synchronized. The former is a prerequisite to filing 
for habeas relief in federal court. Exhaustion promotes 
principles of comity and federalism by giving state courts 
the first opportunity to adjudicate claims of state prisoners; 
that doctrine, however, does not necessitate this Court’s re­
view of the state court’s determination. See O’Sullivan v. 
Boerckel, 526 U. S. 838, 844 (1999) (“Comity . . . dictates that 
when a prisoner alleges that his continued confinement for a 

5 Matching § 2263(b)(2)’s abbreviated tolling period, § 2263(a) provides 
for a shorter statute of limitations. Compare § 2244(d)(1) (“A 1-year pe­
riod of limitation shall apply to an application for a writ of habeas cor­
pus . . . .”)  with  §  2263(a) (establishing a 180-day period of limitation). 
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state court conviction violates federal law, the state courts 
should have the first opportunity to review this claim and 
provide any necessary relief.”). Tolling, in contrast, con­
cerns the time within which a procedural move must be 
made, not the issues that must be raised before a particular 
tribunal. And while one purpose of tolling is to allow ade­
quate time for exhaustion, that is not the sole objective. 
Tolling in the context here involved also protects a litigant’s 
ability to pursue his or her federal claims in a federal forum 
and avoids simultaneous litigation in more than one court— 
objectives undercut by today’s decision. See infra this 
page and 343–345. 

Duncan v. Walker, 533 U. S. 167 (2001), does not suggest 
a different result. Cf. ante, at 332–333. In Duncan, we 
held that a federal habeas petition does not toll § 2244(d)(1)’s 
limitation period because “an application for federal habeas 
corpus review is not an application for State post-conviction 
or other collateral review within the meaning of 28 U. S. C. 
§ 2244(d)(2).” 533 U. S., at 181 (internal quotation marks 
omitted). But, unlike a federal habeas petition, an applica­
tion for state habeas review undoubtedly is “an application 
for State post-conviction review.” This is so whether the 
application is under review in a state appellate court or is 
the subject of a petition seeking certiorari from this Court. 

II 

Not only is the majority’s reading of § 2244(d)(2) unwar­
ranted, it will also spark the simultaneous filing of two plead­
ings seeking essentially the same relief. A petitioner denied 
relief by a State’s highest court will now have to file, con­
temporaneously, a petition for certiorari in this Court and a 
habeas petition in federal district court. Only by expedi­
tiously filing for federal habeas relief will a prisoner ensure 
that the limitation period does not run before we have dis­
posed of his or her petition for certiorari. Protective peti­
tions will be essential, too, when we grant review of a state 
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court’s ruling on a state habeas petition, for many months 
can elapse between the date we agree to hear a case and the 
date we issue an opinion.6 Consequently, the same claims 
will be pending in two courts at once, and the duplication 
will occasion administrative problems; for example, no deci­
sion, law, or rule tells us in which court the record in the 
case should be lodged. See this Court’s Rule 12, ¶ 7 (“The 
clerk of the court having possession of the record shall keep 
it until notified by the Clerk of this Court to certify and 
transmit it.”). There is no indication that Congress in­
tended to burden the court system or litigants with such pre­
mature filings.7 

The anticipatory filing in a federal district court will be all 
the more anomalous when a habeas petitioner prevails in 
state court and the State petitions for certiorari. Under the 

6 See, e. g., Sanchez-Llamas v. Oregon, 548 U. S. 331 (2006) (certiorari 
petition filed on June 7, 2005, and decided 386 days later on June 28, 2006); 
Deck v. Missouri, 544 U. S. 622 (2005) (certiorari petition filed on July 15, 
2004, and decided 312 days later on May 23, 2005). 

7 The majority regards the practical problems as inconsequential for we 
rarely grant certiorari in state habeas proceedings. Ante, at 335. For 
this proposition, the Court cites a pre-AEDPA case in which Justice Ste­

vens noted that federal habeas proceedings were generally the more ap­
propriate avenue for our consideration of federal constitutional claims. 
See Kyles v. Whitley, 498 U. S. 931, 932 (1990) (opinion concurring in denial 
of stay of execution). Since AEDPA, however, our consideration of state 
habeas petitions has become more pressing. Under AEDPA’s standard of 
review, a petitioner who has suffered a violation of a constitutional right 
will nonetheless fail on federal habeas unless the state court’s decision 
“was contrary to, or involved an unreasonable application of, clearly estab­
lished Federal law, as determined by [this] Court,” § 2254(d)(1), or “was 
based on an unreasonable determination of the facts,” § 2254(d)(2). Even 
if rare, the importance of our review of state habeas proceedings is evi­
dent. See, e. g., Deck, 544 U. S., at 624 (granting review of state habeas 
petition and holding that the Constitution forbids the use of visible shack­
les during guilt and penalty phase unless justified by an essential state 
interest); Roper v. Simmons, 543 U. S. 551, 578 (2005) (granting review of 
state habeas petition and holding that execution of individuals under age 
of 18 is prohibited by the Eighth and Fourteenth Amendments). 
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majority’s decision, it appears, the petitioner will be obliged 
to file a protective petition in federal court even though he 
gained relief from the state tribunal. Lawrence questions 
whether the federal courts would even have jurisdiction over 
such a bizarre petition. See ante, at 335. While I incline 
to the view that a prisoner in such a position would have 
standing, Lawrence’s concerns are at least plausible and 
raise the specter of a habeas petitioner prevailing in state 
court, yet losing the right to pursue constitutional claims 
in federal court altogether: By the time we have ruled on 
the State’s petition, the statute of limitations likely would 
have run. 

Though recognizing this problem, the majority suggests 
that equitable tolling may provide a solution. But in the 
next breath, the majority hastens to clarify that the Court 
does not hold that equitable tolling is available under 
AEDPA. Ante, at 335, and n. 3.8 

By contrast, no similar problems, practical or jurisdic­
tional, would result from a determination that an application 
for state postconviction review remains “pending” while a 
petition for certiorari from the state court’s decision is before 
this Court. Nor would such a determination create an unto­
ward opportunity for abuse of the writ. The majority’s sug­
gestion that prisoners would have an incentive to petition 
for certiorari as a delay tactic has no basis in reality in the 
mine run of cases. Most prisoners want to be released from 
custody as soon as possible, not to prolong their incarcera­
tion. They are therefore interested in the expeditious reso­
lution of their claims.9 

As earlier indicated, see supra, at 342–343 and this page, 
under the majority’s rule, a petitioner could achieve the 

8 Satisfied that statutory tolling covers this case, I do not address peti­
tioner’s alternative argument for equitable tolling. 

9 Though capital petitioners may be aided by delay, they are a small 
minority of all petitioners. In this case, moreover, there is no indication 
that Lawrence was intentionally dilatory. See ante, at 330, n. 1. 
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equivalent of tolling by filing a protective petition in federal 
court and seeking a stay while a certiorari petition is pend­
ing. See ante, at 335; cf. Rhines v. Weber, 544 U. S. 269, 
278–279 (2005) (a prisoner seeking state postconviction relief 
may file a protective petition in federal court and ask the 
court to stay and abey the federal proceedings until state 
remedies are exhausted). In that event, today’s decision 
does nothing to promote the finality of state-court determi­
nations or the expeditious resolution of claims. Rather, it 
imposes an unnecessary administrative burden on federal 
district judges who must determine whether to grant a re­
quested stay, and it sets a trap for those pro se litigants 
unaware of the need to file duplicative petitions. 

In sum, the majority’s reading is neither compelled by the 
text of § 2244(d)(2) nor practically sound. By cutting off toll­
ing before this Court has had an opportunity to consider a 
pending petition for certiorari, the Court’s holding will un­
necessarily encumber the federal courts with anticipatory 
filings and deprive unwitting litigants of the opportunity to 
pursue their constitutional claims—all without furthering 
the purposes of AEDPA. 

* * * 

For the reasons stated, I would hold that petitioner Law­
rence qualifies for statutory tolling under § 2244(d)(2), and 
would therefore reverse the Eleventh Circuit’s judgment. 
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PHILIP MORRIS USA v. WILLIAMS, personal repre­

sentative of ESTATE OF WILLIAMS, DECEASED 

certiorari to the supreme court of oregon 

No. 05–1256. Argued October 31, 2006—Decided February 20, 2007 

In this state negligence and deceit lawsuit, a jury found that Jesse Wil­
liams’ death was caused by smoking and that petitioner Philip Morris, 
which manufactured the cigarettes he favored, knowingly and falsely led 
him to believe that smoking was safe. In respect to deceit, it awarded 
$821,000 in compensatory damages and $79.5 million in punitive dam­
ages to respondent, the personal representative of Williams’ estate. 
The trial court reduced the latter award, but it was restored by the 
Oregon Court of Appeals. The State Supreme Court rejected Philip 
Morris’ arguments that the trial court should have instructed the jury 
that it could not punish Philip Morris for injury to persons not before 
the court, and that the roughly 100-to-1 ratio the $79.5 million award 
bore to the compensatory damages amount indicated a “grossly exces­
sive” punitive award. 

Held: 
1. A punitive damages award based in part on a jury’s desire to pun­

ish a defendant for harming nonparties amounts to a taking of property 
from the defendant without due process. Pp. 352–357. 

(a) While “[p]unitive damages may properly be imposed to further 
a State’s legitimate interests in punishing unlawful conduct and deter­
ring its repetition,” BMW of North America, Inc. v. Gore, 517 U. S. 559, 
568, unless a State insists upon proper standards to cabin the jury’s 
discretionary authority, its punitive damages system may deprive a de­
fendant of “fair notice . . . of  the  severity  of  the  penalty that a State 
may impose,” id., at 574; may threaten “arbitrary punishments,” State 
Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S. 408, 416; and, 
where the amounts are sufficiently large, may impose one State’s (or one 
jury’s) “policy choice” upon “neighboring States” with different public 
policies, BMW, supra, at 571–572. Thus, the Constitution imposes lim­
its on both the procedures for awarding punitive damages and amounts 
forbidden as “grossly excessive.” See Honda Motor Co. v. Oberg, 512 
U. S. 415, 432. The Constitution’s procedural limitations are considered 
here. Pp. 352–353. 

(b) The Due Process Clause forbids a State to use a punitive dam­
ages award to punish a defendant for injury inflicted on strangers to the 
litigation. For one thing, a defendant threatened with punishment for 
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such injury has no opportunity to defend against the charge. See Lind­
sey v. Normet, 405 U. S. 56, 66. For another, permitting such punish­
ment would add a near standardless dimension to the punitive damages 
equation and magnify the fundamental due process concerns of this 
Court’s pertinent cases—arbitrariness, uncertainty, and lack of notice. 
Finally, the Court finds no authority to support using punitive damages 
awards to punish a defendant for harming others. BMW, supra, at 568, 
n. 11, distinguished. Respondent argues that showing harm to others 
is relevant to a different part of the punitive damages constitutional 
equation, namely, reprehensibility. While evidence of actual harm to 
nonparties can help to show that the conduct that harmed the plaintiff 
also posed a substantial risk to the general public, and so was particu­
larly reprehensible, a jury may not go further and use a punitive dam­
ages verdict to punish a defendant directly for harms to those nonpar­
ties. Given the risks of unfairness, it is constitutionally important for 
a court to provide assurance that a jury is asking the right question; 
and given the risks of arbitrariness, inadequate notice, and imposing 
one State’s policies on other States, it is particularly important that 
States avoid procedure that unnecessarily deprives juries of proper 
legal guidance. Pp. 353–355. 

(c) The Oregon Supreme Court’s opinion focused on more than rep­
rehensibility. In rejecting Philip Morris’ claim that the Constitution 
prohibits using punitive damages to punish a defendant for harm to non­
parties, it made three statements. The first—that this Court held in 
State Farm only that a jury could not base an award on dissimilar acts 
of a defendant—was correct, but this Court now explicitly holds that a 
jury may not punish for harm to others. This Court disagrees with the 
second statement—that if a jury cannot punish for the conduct, there is 
no reason to consider it—since the Due Process Clause prohibits a 
State’s inflicting punishment for harm to nonparties, but permits a jury 
to consider such harm in determining reprehensibility. The third state­
ment—that it is unclear how a jury could consider harm to nonparties 
and then withhold that consideration from the punishment calculus— 
raises the practical problem of how to know whether a jury punished 
the defendant for causing injury to others rather than just took such 
injury into account under the rubric of reprehensibility. The answer is 
that state courts cannot authorize procedures that create an unreason­
able and unnecessary risk of any such confusion occurring. Although 
States have some flexibility in determining what kind of procedures to 
implement to protect against that risk, federal constitutional law obli­
gates them to provide some form of protection where the risk of misun­
derstanding is a significant one. Pp. 355–357. 
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2. Because the Oregon Supreme Court’s application of the correct 
standard may lead to a new trial, or a change in the level of the punitive 
damages award, this Court will not consider the question whether the 
award is constitutionally “grossly excessive.” Pp. 357–358. 

340 Ore. 35, 127 P. 3d 1165, vacated and remanded. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Souter, and Alito, JJ., joined. Stevens, J., post, p. 358, 
and Thomas, J., post, p. 361, filed dissenting opinions. Ginsburg, J., filed 
a dissenting opinion, in which Scalia and Thomas, JJ., joined, post, p. 362. 

Andrew L. Frey argued the cause for petitioner. With 
him on the briefs were Andrew H. Schapiro, Lauren R. 
Goldman, Murray R. Garnick, Kenneth S. Geller, Evan M. 
Tager, William F. Gary, and Sharon A. Rudnick. 

Robert S. Peck argued the cause for respondent. With 
him on the brief were Ned Miltenberg, Charles S. Tauman, 
James S. Coon, Raymond F. Thomas, William A. Gaylord, 
Maureen Leonard, and Kathryn H. Clarke.* 

*Briefs of amici curiae urging reversal were filed for the Alliance of 
Automobile Manufacturers by H. Christopher Bartolomucci and John T. 
Whatley; for the American Tort Reform Association by Roy T. Englert, 
Jr., and Alan E. Untereiner; for the Chamber of Commerce of the United 
States of America by Jonathan D. Hacker, Robin S. Conrad, and Amar 
D. Sarwal; for the National Association of Manufacturers et al. by Gene 
C. Schaerr, Steffen N. Johnson, Linda T. Coberly, Jan S. Amundson, 
Quentin Riegel, and Donald D. Evans; for the National Association of 
Mutual Insurance Cos. et al. by Sheila L. Birnbaum, Barbara Wrubel, 
Douglas W. Dunham, Ellen P. Quackenbos, J. Stephen Zielezienski, 
David F. Snyder, and Allan J. Stein; for the Pacific Legal Foundation by 
Deborah J. La Fetra and Timothy Sandefur; for the Product Liability 
Advisory Council by Theodore B. Olson, Thomas H. Dupree, Jr., and Theo­
dore J. Boutrous, Jr.; for R. J. Reynolds Tobacco Co. et al. by Meir Feder, 
Charles R. A. Morse, James T. Newsom, Donald B. Ayer, and Robert H. 
Klonoff; for the Washington Legal Foundation et al. by Arvin Maskin, 
Daniel J. Popeo, and Paul D. Kamenar; and for Steven L. Chanenson et al. 
by Robert D. Fox and John F. Gullace. 

Briefs of amici curiae urging affirmance were filed for the State of 
Oregon et al. by Hardy Myers, Attorney General of Oregon, Peter Shep­
herd, Deputy Attorney General, Mary H. Williams, Solicitor General, and 
Janet A. Metcalf and Kaye E. McDonald, Assistant Attorneys General, 
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Justice Breyer delivered the opinion of the Court. 

The question we address today concerns a large state­
court punitive damages award. We are asked whether the 
Constitution’s Due Process Clause permits a jury to base 
that award in part upon its desire to punish the defendant 
for harming persons who are not before the court (e. g., vic­
tims whom the parties do not represent). We hold that such 
an award would amount to a taking of “property” from the 
defendant without due process. 

I 

This lawsuit arises out of the death of Jesse Williams, a 
heavy cigarette smoker. Respondent, Williams’ widow, rep­
resents his estate in this state lawsuit for negligence and 
deceit against Philip Morris, the manufacturer of Marlboro, 
the brand that Williams favored. A jury found that Wil­
liams’ death was caused by smoking; that Williams smoked 
in significant part because he thought it was safe to do so; 

and by the Attorneys General for their respective States as follows: Bill 
Lockyer of California, J. Joseph Curran, Jr., of Maryland, Mike Hatch of 
Minnesota, Jim Hood of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, 
Mike McGrath of Montana, Patricia A. Madrid of New Mexico, W. A. 
Drew Edmondson of Oklahoma, Mark L. Shurtleff of Utah, and Peg 
Lautenschlager of Wisconsin; for AARP et al. by Elizabeth J. Cabraser 
and Deborah Zuckerman; for the Association of Trial Lawyers of America 
by Gerson H. Smoger and Brent M. Rosenthal; for the Campaign for 
Tobacco-Free Kids et al. by William B. Schultz; for the Center for a Just 
Society by Brian G. Brooks; for Trial Lawyers for Public Justice by Mi­
chael V. Ciresi, Roberta B. Walburn, Arthur H. Bryant, and Leslie A. 
Brueckner; for Henry H. Drummonds et al. by Steven C. Berman; for 
Keith N. Hylton et al. by Ronald Simon, Ed Bell, Patrick Carr, Richard 
L. Denney, Charles Siegel, and Gerry L. Spence; and for Neil Vidmar et al. 
by Frederick M. Baron. 

Briefs of amici curiae were filed for the Oregon Forest Industries Coun­
cil et al. by Thomas W. Brown; for the Tobacco Control Legal Consortium 
et al. by Edward L. Sweda, Jr.; for Akhil Reed Amar et al. by Kenneth 
Chesebro, Michael J. Piuze, and Arthur McEvoy; and for A. Mitchell Polin­
sky et al. by Timothy Lynch. 
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and that Philip Morris knowingly and falsely led him to 
believe that this was so. The jury ultimately found that 
Philip Morris was negligent (as was Williams) and that 
Philip Morris had engaged in deceit. In respect to deceit, 
the claim at issue here, it awarded compensatory damages of 
about $821,000 (about $21,000 economic and $800,000 noneco­
nomic) along with $79.5 million in punitive damages. 

The trial judge subsequently found the $79.5 million puni­
tive damages award “excessive,” see, e. g., BMW of North 
America, Inc. v. Gore, 517 U. S. 559 (1996), and reduced it to 
$32 million. Both sides appealed. The Oregon Court of 
Appeals rejected Philip Morris’ arguments and restored the 
$79.5 million jury award. Subsequently, Philip Morris 
sought review in the Oregon Supreme Court (which denied 
review) and then here. We remanded the case in light of 
State Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S. 
408 (2003). 540 U. S. 801 (2003). The Oregon Court of Ap­
peals adhered to its original views. And Philip Morris 
sought, and this time obtained, review in the Oregon Su­
preme Court. 

Philip Morris then made two arguments relevant here. 
First, it said that the trial court should have accepted, but 
did not accept, a proposed “punitive damages” instruction 
that specified the jury could not seek to punish Philip Morris 
for injury to other persons not before the court. In particu­
lar, Philip Morris pointed out that the plaintiff ’s attorney 
had told the jury to “think about how many other Jesse Wil­
liams in the last 40 years in the State of Oregon there have 
been. . . .  In  Oregon, how many people do we see outside, 
driving home . . . smoking cigarettes? . . .  [C]igarettes . . .  
are going to kill ten [of every hundred]. [And] the market 
share of Marlboros [i. e., Philip Morris] is one-third [i. e., one 
of every three killed].” App. 197a, 199a. In light of this 
argument, Philip Morris asked the trial court to tell the jury 
that “you may consider the extent of harm suffered by others 
in determining what [the] reasonable relationship is” be­
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tween any punitive award and “the harm caused to Jesse 
Williams” by Philip Morris’ misconduct, “[but] you are not to 
punish the defendant for the impact of its alleged misconduct 
on other persons, who may bring lawsuits of their own in 
which other juries can resolve their claims . . . .”  Id., at 
280a. The judge rejected this proposal and instead told the 
jury that “[p]unitive damages are awarded against a defend­
ant to punish misconduct and to deter misconduct,” and “are 
not intended to compensate the plaintiff or anyone else for 
damages caused by the defendant’s conduct.” Id., at 283a. 
In Philip Morris’ view, the result was a significant likelihood 
that a portion of the $79.5 million award represented punish­
ment for its having harmed others, a punishment that the 
Due Process Clause would here forbid. 

Second, Philip Morris pointed to the roughly 100-to-1 ratio 
the $79.5 million punitive damages award bears to $821,000 
in compensatory damages. Philip Morris noted that this 
Court in BMW emphasized the constitutional need for puni­
tive damages awards to reflect (1) the “reprehensibility” of 
the defendant’s conduct, (2) a “reasonable relationship” to the 
harm the plaintiff (or related victim) suffered, and (3) the 
presence (or absence) of “sanctions,” e. g., criminal penalties, 
that state law provided for comparable conduct, 517 U. S., 
at 575–585. And in State Farm, this Court said that the 
longstanding historical practice of setting punitive dam­
ages at two, three, or four times the size of compensatory 
damages, while “not binding,” is “instructive,” and that 
“[s]ingle-digit multipliers are more likely to comport with 
due process.” 538 U. S., at 425. Philip Morris claimed that, 
in light of this case law, the punitive award was “grossly 
excessive.” See TXO Production Corp. v. Alliance Re­
sources Corp., 509 U. S. 443, 458 (1993) (plurality opinion); 
BMW, supra, at 574–575; State Farm, supra, at 416–417. 

The Oregon Supreme Court rejected these and other 
Philip Morris arguments. In particular, it rejected Philip 
Morris’ claim that the Constitution prohibits a state jury 
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“from using punitive damages to punish a defendant for harm 
to nonparties.” 340 Ore. 35, 51–52, 127 P. 3d 1165, 1175 
(2006). And in light of Philip Morris’ reprehensible conduct, 
it found that the $79.5 million award was not “grossly exces­
sive.” Id., at 63–64, 127 P. 3d, at 1181–1182. 

Philip Morris then sought certiorari. It asked us to con­
sider, among other things, (1) its claim that Oregon had 
unconstitutionally permitted it to be punished for harming 
nonparty victims; and (2) whether Oregon had in effect disre­
garded “the constitutional requirement that punitive dam­
ages be reasonably related to the plaintiff ’s harm.” Pet. 
for Cert. (I). We granted certiorari limited to these two 
questions. 

For reasons we shall set forth, we consider only the first 
of these questions. We vacate the Oregon Supreme Court’s 
judgment, and we remand the case for further proceedings. 

II 

This Court has long made clear that “[p]unitive damages 
may properly be imposed to further a State’s legitimate in­
terests in punishing unlawful conduct and deterring its repe­
tition.” BMW, supra, at 568. See also Gertz v. Robert 
Welch, Inc., 418 U. S. 323, 350 (1974); Newport v. Fact Con­
certs, Inc., 453 U. S. 247, 266–267 (1981); Pacific Mut. Life 
Ins. Co. v. Haslip, 499 U. S. 1, 22 (1991). At the same time, 
we have emphasized the need to avoid an arbitrary determi­
nation of an award’s amount. Unless a State insists upon 
proper standards that will cabin the jury’s discretionary au­
thority, its punitive damages system may deprive a defend­
ant of “fair notice . . . of the severity of the penalty that a 
State may impose,” BMW, supra, at 574; it may threaten 
“arbitrary punishments,” i. e., punishments that reflect not 
an “application of law” but “a decisionmaker’s caprice,” State 
Farm, supra, at 416, 418 (internal quotation marks omitted); 
and, where the amounts are sufficiently large, it may impose 
one State’s (or one jury’s) “policy choice,” say, as to the condi­
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tions under which (or even whether) certain products can be 
sold, upon “neighboring States” with different public poli­
cies, BMW, supra, at 571–572. 

For these and similar reasons, this Court has found that 
the Constitution imposes certain limits, in respect both to 
procedures for awarding punitive damages and to amounts 
forbidden as “grossly excessive.” See Honda Motor Co. v. 
Oberg, 512 U. S. 415, 432 (1994) (requiring judicial review 
of the size of punitive awards); Cooper Industries, Inc. v. 
Leatherman Tool Group, Inc., 532 U. S. 424, 443 (2001) (re­
view must be de novo); BMW, supra, at 574–585 (excessive­
ness decision depends upon the reprehensibility of the de­
fendant’s conduct, whether the award bears a reasonable 
relationship to the actual and potential harm caused by the 
defendant to the plaintiff, and the difference between the 
award and sanctions “authorized or imposed in comparable 
cases”); State Farm, supra, at 425 (excessiveness more likely 
where ratio exceeds single digits). Because we shall not de­
cide whether the award here at issue is “grossly excessive,” 
we need now only consider the Constitution’s procedural 
limitations. 

III 

In our view, the Constitution’s Due Process Clause forbids 
a State to use a punitive damages award to punish a defend­
ant for injury that it inflicts upon nonparties or those whom 
they directly represent, i. e., injury that it inflicts upon those 
who are, essentially, strangers to the litigation. For one 
thing, the Due Process Clause prohibits a State from punish­
ing an individual without first providing that individual with 
“an opportunity to present every available defense.” Lind­
sey v. Normet, 405 U. S. 56, 66 (1972) (internal quotation 
marks omitted). Yet a defendant threatened with punish­
ment for injuring a nonparty victim has no opportunity to 
defend against the charge, by showing, for example in a case 
such as this, that the other victim was not entitled to dam­
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ages because he or she knew that smoking was dangerous or 
did not rely upon the defendant’s statements to the contrary. 

For another, to permit punishment for injuring a nonparty 
victim would add a near standardless dimension to the puni­
tive damages equation. How many such victims are there? 
How seriously were they injured? Under what circum­
stances did injury occur? The trial will not likely answer 
such questions as to nonparty victims. The jury will be left 
to speculate. And the fundamental due process concerns to 
which our punitive damages cases refer—risks of arbitrari­
ness, uncertainty, and lack of notice—will be magnified. 
State Farm, 538 U. S., at 416, 418; BMW, 517 U. S., at 574. 

Finally, we can find no authority supporting the use of pu­
nitive damages awards for the purpose of punishing a de­
fendant for harming others. We have said that it may be 
appropriate to consider the reasonableness of a punitive 
damages award in light of the potential harm the defendant’s 
conduct could have caused. But we have made clear that 
the potential harm at issue was harm potentially caused the 
plaintiff. See State Farm, supra, at 424 (“[W]e have been 
reluctant to identify concrete constitutional limits on the 
ratio between harm, or potential harm, to the plaintiff and 
the punitive damages award” (emphasis added)). See also 
TXO, 509 U. S., at 460–462 (plurality opinion) (using same 
kind of comparison as basis for finding a punitive award not 
unconstitutionally excessive). We did use the term “error­
free” (in BMW) to describe a lower court punitive damages 
calculation that likely included harm to others in the equa­
tion. 517 U. S., at 568, n. 11. But context makes clear that 
the term “error-free” in the BMW footnote referred to errors 
relevant to the case at hand. Although elsewhere in BMW 
we noted that there was no suggestion that the plaintiff “or 
any other BMW purchaser was threatened with any addi­
tional potential harm” by the defendant’s conduct, we did not 
purport to decide the question of harm to others. Id., at 
582. Rather, the opinion appears to have left the question 
open. 
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Respondent argues that she is free to show harm to other 
victims because it is relevant to a different part of the puni­
tive damages constitutional equation, namely, reprehensibil­
ity. That is to say, harm to others shows more reprehensible 
conduct. Philip Morris, in turn, does not deny that a plain­
tiff may show harm to others in order to demonstrate repre­
hensibility. Nor do we. Evidence of actual harm to nonpar­
ties can help to show that the conduct that harmed the 
plaintiff also posed a substantial risk of harm to the general 
public, and so was particularly reprehensible—although 
counsel may argue in a particular case that conduct resulting 
in no harm to others nonetheless posed a grave risk to the 
public, or the converse. Yet for the reasons given above, a 
jury may not go further than this and use a punitive damages 
verdict to punish a defendant directly on account of harms it 
is alleged to have visited on nonparties. 

Given the risks of unfairness that we have mentioned, it is 
constitutionally important for a court to provide assurance 
that the jury will ask the right question, not the wrong one. 
And given the risks of arbitrariness, the concern for ade­
quate notice, and the risk that punitive damages awards can, 
in practice, impose one State’s (or one jury’s) policies (e. g., 
banning cigarettes) upon other States—all of which accom­
pany awards that, today, may be many times the size of such 
awards in the 18th and 19th centuries, see id., at 594–595 
(Breyer, J., concurring)—it is particularly important that 
States avoid procedure that unnecessarily deprives juries of 
proper legal guidance. We therefore conclude that the Due 
Process Clause requires States to provide assurance that ju­
ries are not asking the wrong question, i. e., seeking, not sim­
ply to determine reprehensibility, but also to punish for harm 
caused strangers. 

IV 

Respondent suggests as well that the Oregon Supreme 
Court, in essence, agreed with us, that it did not authorize 
punitive damages awards based upon punishment for harm 
caused to nonparties. We concede that one might read some 
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portions of the Oregon Supreme Court’s opinion as focusing 
only upon reprehensibility. See, e. g., 340 Ore., at 51, 127 
P. 3d, at 1175 (“[T]he jury could consider whether Williams 
and his misfortune were merely exemplars of the harm that 
Philip Morris was prepared to inflict on the smoking public 
at large”). But the Oregon court’s opinion elsewhere makes 
clear that that court held more than these few phrases 
might suggest. 

The instruction that Philip Morris said the trial court 
should have given distinguishes between using harm to oth­
ers as part of the “reasonable relationship” equation (which 
it would allow) and using it directly as a basis for punish­
ment. The instruction asked the trial court to tell the jury 
that “you may consider the extent of harm suffered by oth­
ers in determining what [the] reasonable relationship is” 
between Philip Morris’ punishable misconduct and harm 
caused to Jesse Williams, “[but] you are not to punish the 
defendant for the impact of its alleged misconduct on other 
persons, who may bring lawsuits of their own in which other 
juries can resolve their claims . . .  .”  App.  280a (emphasis 
added). And as the Oregon Supreme Court explicitly recog­
nized, Philip Morris argued that the Constitution “prohibits 
the state, acting through a civil jury, from using punitive 
damages to punish a defendant for harm to nonparties.” 340 
Ore., at 51–52, 127 P. 3d, at 1175. 

The court rejected that claim. In doing so, it pointed out 
(1) that this Court in State Farm had held only that a jury 
could not base its award upon “dissimilar” acts of a defend­
ant. 340 Ore., at 52–53, 127 P. 3d, at 1175–1176. It added 
(2) that “[i]f a jury cannot punish for the conduct, then it is 
difficult to see why it may consider it at all.” Id., at 52, n. 3, 
127 P. 3d, at 1175, n. 3. And it stated (3) that “[i]t is unclear 
to us how a jury could ‘consider’ harm to others, yet withhold 
that consideration from the punishment calculus.” Ibid. 

The Oregon court’s first statement is correct. We did not 
previously hold explicitly that a jury may not punish for the 
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harm caused others. But we do so hold now. We do not 
agree with the Oregon court’s second statement. We have 
explained why we believe the Due Process Clause prohibits 
a State’s inflicting punishment for harm caused strangers to 
the litigation. At the same time we recognize that conduct 
that risks harm to many is likely more reprehensible than 
conduct that risks harm to only a few. And a jury conse­
quently may take this fact into account in determining repre­
hensibility. Cf., e. g., Witte v. United States, 515 U. S. 389, 
400 (1995) (recidivism statutes taking into account a criminal 
defendant’s other misconduct do not impose an “ ‘additional 
penalty for the earlier crimes,’ but instead . . . ‘a stiffened 
penalty for the latest crime, which is considered to be an 
aggravated offense because a repetitive one’ ” (quoting 
Gryger v. Burke, 334 U. S. 728, 732 (1948))). 

The Oregon court’s third statement raises a practical prob­
lem. How can we know whether a jury, in taking account of 
harm caused others under the rubric of reprehensibility, also 
seeks to punish the defendant for having caused injury to 
others? Our answer is that state courts cannot authorize 
procedures that create an unreasonable and unnecessary risk 
of any such confusion occurring. In particular, we believe 
that where the risk of that misunderstanding is a significant 
one—because, for instance, of the sort of evidence that was 
introduced at trial or the kinds of argument the plaintiff 
made to the jury—a court, upon request, must protect 
against that risk. Although the States have some flexibility 
to determine what kind of procedures they will implement, 
federal constitutional law obligates them to provide some 
form of protection in appropriate cases. 

V 

As the preceding discussion makes clear, we believe that 
the Oregon Supreme Court applied the wrong constitutional 
standard when considering Philip Morris’ appeal. We re­
mand this case so that the Oregon Supreme Court can apply 
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the standard we have set forth. Because the application of 
this standard may lead to the need for a new trial, or a 
change in the level of the punitive damages award, we shall 
not consider whether the award is constitutionally “grossly 
excessive.” We vacate the Oregon Supreme Court’s judg­
ment and remand the case for further proceedings not incon­
sistent with this opinion. 

It is so ordered. 

Justice Stevens, dissenting. 

The Due Process Clause of the Fourteenth Amendment 
imposes both substantive and procedural constraints on the 
power of the States to impose punitive damages on tortfea­
sors. See State Farm Mut. Automobile Ins. Co. v. Camp­
bell, 538 U. S. 408 (2003); Cooper Industries, Inc. v. Leather­
man Tool Group, Inc., 532 U. S. 424 (2001); BMW of North 
America, Inc. v. Gore, 517 U. S. 559 (1996); Honda Motor 
Co. v. Oberg, 512 U. S. 415 (1994); TXO Production Corp. v. 
Alliance Resources Corp., 509 U. S. 443 (1993). I remain 
firmly convinced that the cases announcing those constraints 
were correctly decided. In my view the Oregon Supreme 
Court faithfully applied the reasoning in those opinions to 
the egregious facts disclosed by this record. I agree with 
Justice Ginsburg ’s explanation of why no procedural error 
even arguably justifying reversal occurred at the trial in this 
case. See post, p. 362 (dissenting opinion). 

Of greater importance to me, however, is the Court’s impo­
sition of a novel limit on the State’s power to impose punish­
ment in civil litigation. Unlike the Court, I see no reason 
why an interest in punishing a wrongdoer “for harming per­
sons who are not before the court,” ante, at 349, should not 
be taken into consideration when assessing the appropriate 
sanction for reprehensible conduct. 

Whereas compensatory damages are measured by the 
harm the defendant has caused the plaintiff, punitive dam­
ages are a sanction for the public harm the defendant’s con­
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duct has caused or threatened. There is little difference be­
tween the justification for a criminal sanction, such as a fine 
or a term of imprisonment, and an award of punitive dam­
ages. See Cooper Industries, 532 U. S., at 432. In our 
early history either type of sanction might have been im­
posed in litigation prosecuted by a private citizen. See Steel 
Co. v. Citizens for Better Environment, 523 U. S. 83, 127–128 
(1998) (Stevens, J., concurring in judgment). And while in 
neither context would the sanction typically include a pecuni­
ary award measured by the harm that the conduct had 
caused to any third parties, in both contexts the harm to 
third parties would surely be a relevant factor to consider 
in evaluating the reprehensibility of the defendant’s wrong­
doing. We have never held otherwise. 

In the case before us, evidence attesting to the possible 
harm the defendant’s extensive deceitful conduct caused 
other Oregonians was properly presented to the jury. No 
evidence was offered to establish an appropriate measure of 
damages to compensate such third parties for their injuries, 
and no one argued that the punitive damages award would 
serve any such purpose. To award compensatory damages 
to remedy such third-party harm might well constitute a tak­
ing of property from the defendant without due process, cf. 
ante, at 349. But a punitive damages award, instead of serv­
ing a compensatory purpose, serves the entirely different 
purposes of retribution and deterrence that underlie every 
criminal sanction. State Farm, 538 U. S., at 416. This jus­
tification for punitive damages has even greater salience 
when, as in this case, see Ore. Rev. Stat. § 31.735(1) (2003), 
the award is payable in whole or in part to the State rather 
than to the private litigant.1 

1 The Court’s holding in Browning-Ferris Industries of Vt., Inc. v. Kelco 
Disposal, Inc., 492 U. S. 257 (1989), distinguished, for the purposes of ap­
pellate review under the Excessive Fines Clause of the Eighth Amend­
ment, between criminal sanctions and civil fines awarded entirely to the 
plaintiff. The fact that part of the award in this case is payable to the 
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While apparently recognizing the novelty of its holding, 
ante, at 356–357, the majority relies on a distinction between 
taking third-party harm into account in order to assess the 
reprehensibility of the defendant’s conduct—which is permit­
ted—and doing so in order to punish the defendant “di­
rectly”—which is forbidden. Ante, at 355. This nuance 
eludes me. When a jury increases a punitive damages 
award because injuries to third parties enhanced the rep­
rehensibility of the defendant’s conduct, the jury is by def­
inition punishing the defendant—directly—for third-party 
harm.2 A murderer who kills his victim by throwing a 
bomb that injures dozens of bystanders should be punished 
more severely than one who harms no one other than his 
intended victim. Similarly, there is no reason why the 
measure of the appropriate punishment for engaging in a 
campaign of deceit in distributing a poisonous and addictive 
substance to thousands of cigarette smokers statewide 
should not include consideration of the harm to those “by­
standers” as well as the harm to the individual plaintiff. 
The Court endorses a contrary conclusion without providing 
us with any reasoned justification. 

It is far too late in the day to argue that the Due Process 
Clause merely guarantees fair procedure and imposes no 

State lends further support to my conclusion that it should be treated 
as the functional equivalent of a criminal sanction. See id., at 263–264. 
I continue to agree with Justice O’Connor and those scholars who have 
concluded that the Excessive Fines Clause is applicable to punitive dam­
ages awards regardless of who receives the ultimate payout. See id., at 
286–299 (opinion concurring in part and dissenting in part). 

2 It is no answer to refer, as the majority does, to recidivism statutes. 
Ante, at 357. In that context, we have distinguished between taking 
prior crimes into account as an aggravating factor in penalizing the con­
duct before the court versus doing so to punish for the earlier crimes. 
Ibid. But if enhancing a penalty for a present crime because of prior 
conduct that has already been punished is permissible, it is certainly 
proper to enhance a penalty because the conduct before the court, which 
has never been punished, injured multiple victims. 
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substantive limits on a State’s lawmaking power. See, e. g., 
Moore v. East Cleveland, 431 U. S. 494, 544 (1977) (White, 
J., dissenting); Poe v. Ullman, 367 U. S. 497, 540–541 (1961) 
(Harlan, J., dissenting); Whitney v. California, 274 U. S. 357, 
373 (1927) (Brandeis, J., concurring). It remains true, how­
ever, that the Court should be “reluctant to expand the con­
cept of substantive due process because guideposts for re­
sponsible decisionmaking in this unchartered area are scarce 
and open-ended.” Collins v. Harker Heights, 503 U. S. 115, 
125 (1992). Judicial restraint counsels us to “exercise the 
utmost care whenever we are asked to break new ground in 
this field.” Ibid. Today the majority ignores that sound 
advice when it announces its new rule of substantive law. 

Essentially for the reasons stated in the opinion of the 
Supreme Court of Oregon, I would affirm its judgment. 

Justice Thomas, dissenting. 

I join Justice Ginsburg ’s dissent in full. I write sep­
arately to reiterate my view that “ ‘the Constitution does 
not constrain the size of punitive damages awards.’ ” State 
Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S. 408, 
429–430 (2003) (Thomas, J., dissenting) (quoting Cooper In­
dustries, Inc. v. Leatherman Tool Group, Inc., 532 U. S. 424, 
443 (2001) (Thomas, J., concurring)). It matters not that the 
Court styles today’s holding as “procedural” because the 
“procedural” rule is simply a confusing implementation of 
the substantive due process regime this Court has created 
for punitive damages. See Pacific Mut. Life Ins. Co. v. Has­
lip, 499 U. S. 1, 26–27 (1991) (Scalia, J., concurring in judg­
ment) (“In 1868 . . .  punitive damages were undoubtedly an 
established part of the American common law of torts. It 
is . . .  clear that no particular procedures were deemed neces­
sary to circumscribe a jury’s discretion regarding the award 
of such damages, or their amount”). Today’s opinion proves 
once again that this Court’s punitive damages jurisprudence 
is “insusceptible of principled application.” BMW of North 
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America, Inc. v. Gore, 517 U. S. 559, 599 (1996) (Scalia, J., 
joined by Thomas, J., dissenting). 

Justice Ginsburg, with whom Justice Scalia and Jus­

tice Thomas join, dissenting. 

The purpose of punitive damages, it can hardly be denied, 
is not to compensate, but to punish. Punish for what? Not 
for harm actually caused “strangers to the litigation,” ante, 
at 353, the Court states, but for the reprehensibility of de­
fendant’s conduct, ante, at 355. “[C]onduct that risks harm 
to many,” the Court observes, “is likely more reprehensible 
than conduct that risks harm to only a few.” Ante, at 357. 
The Court thus conveys that, when punitive damages are at 
issue, a jury is properly instructed to consider the extent of 
harm suffered by others as a measure of reprehensibility, but 
not to mete out punishment for injuries in fact sustained by 
nonparties. Ante, at 355–357. The Oregon courts did not 
rule otherwise. They have endeavored to follow our deci­
sions, most recently in BMW of North America, Inc. v. Gore, 
517 U. S. 559 (1996), and State Farm Mut. Automobile Ins. 
Co. v. Campbell, 538 U. S. 408 (2003), and have “deprive[d] 
[no jury] of proper legal guidance,” ante, at 355. Vacation 
of the Oregon Supreme Court’s judgment, I am convinced, 
is unwarranted. 

The right question regarding reprehensibility, the Court 
acknowledges, ante, at 356, would train on “the harm that 
Philip Morris was prepared to inflict on the smoking public 
at large.” Ibid. (quoting 340 Ore. 35, 51, 127 P. 3d 1165, 1175 
(2006)). See also id., at 55, 127 P. 3d, at 1177 (“[T]he 
jury, in assessing the reprehensibility of Philip Morris’s 
actions, could consider evidence of similar harm to other 
Oregonians caused (or threatened) by the same conduct.” 
(emphasis added)). The Court identifies no evidence intro­
duced and no charge delivered inconsistent with that inquiry. 

The Court’s order vacating the Oregon Supreme Court’s 
judgment is all the more inexplicable considering that Philip 
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Morris did not preserve any objection to the charges in fact 
delivered to the jury, to the evidence introduced at trial, or 
to opposing counsel’s argument. The sole objection Philip 
Morris preserved was to the trial court’s refusal to give de­
fendant’s requested charge number 34. See id., at 54, 127 P. 
3d, at 1176. The proposed instruction read in pertinent 
part: 

“If you determine that some amount of punitive dam­
ages should be imposed on the defendant, it will then be 
your task to set an amount that is appropriate. This 
should be such amount as you believe is necessary to 
achieve the objectives of deterrence and punishment. 
While there is no set formula to be applied in reaching 
an appropriate amount, I will now advise you of some 
of the factors that you may wish to consider in this 
connection. 
“(1) The size of any punishment should bear a reason­
able relationship to the harm caused to Jesse Williams 
by the defendant’s punishable misconduct. Although 
you may consider the extent of harm suffered by others 
in determining what that reasonable relationship is, you 
are not to punish the defendant for the impact of its 
alleged misconduct on other persons, who may bring 
lawsuits of their own in which other juries can resolve 
their claims and award punitive damages for those 
harms, as such other juries see fit. 

. . . . . 
“(2) The size of the punishment may appropriately re­
flect the degree of reprehensibility of the defendant’s 
conduct—that is, how far the defendant has departed 
from accepted societal norms of conduct.” App. 280a. 

Under that charge, just what use could the jury properly 
make of “the extent of harm suffered by others”? The an­
swer slips from my grasp. A judge seeking to enlighten 
rather than confuse surely would resist delivering the re­
quested charge. 
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The Court ventures no opinion on the propriety of the 
charge proposed by Philip Morris, though Philip Morris pre­
served no other objection to the trial proceedings. Rather 
than addressing the one objection Philip Morris properly 
preserved, the Court reaches outside the bounds of the case 
as postured when the trial court entered its judgment. 
I would accord more respectful treatment to the proceedings 
and dispositions of state courts that sought diligently to ad­
here to our changing, less than crystalline precedent. 

* * * 

For the reasons stated, and in light of the abundant evi­
dence of “the potential harm [Philip Morris’] conduct could 
have caused,” ante, at 354 (emphasis deleted), I would affirm 
the decision of the Oregon Supreme Court. 
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MARRAMA v. CITIZENS BANK OF MASSACHUSETTS 
et al. 

certiorari to the united states court of appeals for 
the first circuit 

No. 05–996. Argued November 6, 2006—Decided February 21, 2007 

In filing his petition under Chapter 7 of the Bankruptcy Code, petitioner 
Marrama misrepresented the value of his Maine property and that 
he had not transferred it during the preceding year. Respondent 
DeGiacomo, the trustee of Marrama’s estate, stated his intention to re­
cover the Maine property as an estate asset. Thereafter, Marrama 
sought to convert the proceeding to Chapter 13, but the trustee and 
respondent bank, Marrama’s principal creditor, objected, contending 
that the request to convert was made in bad faith and would constitute 
an abuse of the bankruptcy process. The Bankruptcy Judge denied 
Marrama’s request, finding bad faith. Affirming, the First Circuit’s 
Bankruptcy Appellate Panel rejected Marrama’s argument that he had 
an absolute right to convert under § 706(a) of the Bankruptcy Code, 
which provides that a Chapter 7 debtor “may convert a case” so long as 
it has not been converted previously, and that a waiver of the right to 
convert is unenforceable. The First Circuit also rejected that argu­
ment, emphasizing, inter alia, that a bankruptcy court has the authority 
to dismiss a Chapter 13 petition based on a debtor’s bad faith, and that 
a first-time motion to convert a Chapter 7 case to Chapter 13 should not 
be treated differently from the filing of a Chapter 13 petition in the 
first instance. 

Held: Marrama forfeited his right to proceed under Chapter 13. The 
broad description of the right to convert as “absolute” in Senate and 
House Committee Reports fails to give full effect to the express limi­
tation of § 706(d), which provides that “a case may not be converted to 
a case under another chapter of this title unless the debtor may 
be a debtor under such chapter.” That text expressly conditioned 
Marrama’s right to convert on his ability to qualify as a Chapter 13 
“debtor.” Marrama does not qualify as such a debtor under § 1307(c), 
which provides that a Chapter 13 proceeding may be either dismissed 
or converted to a Chapter 7 proceeding “for cause.” Bankruptcy courts 
routinely treat dismissal for prepetition bad-faith conduct as implicitly 
authorized by the words “for cause,” and a ruling that an individual’s 
Chapter 13 case should be dismissed or converted to Chapter 7 because 
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of bad faith is tantamount to a ruling that the individual does not qualify 
as a Chapter 13 debtor. Congress gave “ ‘honest but unfortunate debt­
or[s],’ ” Grogan v. Garner, 498 U. S. 279, 287, the chance to repay their 
debts should they acquire the means to do so, and § 706(a) protects a 
debtor from being forced to waive that right. However, a provision 
protecting a borrower from waiver is not a shield against forfeiture. 
Neither § 706 nor § 1307(c) limits a court’s authority to take appropriate 
action in response to fraudulent conduct by the atypical litigant who has 
demonstrated that he is not entitled to the relief available to the typical 
debtor. On the contrary, bankruptcy judges’ broad authority to take 
necessary or appropriate action “to prevent an abuse of process” de­
scribed in Code § 105(a) is adequate to authorize an immediate denial of 
a § 706 motion to convert in lieu of a conversion order that merely post­
pones the allowance of equivalent relief and may give a debtor an oppor­
tunity to take action prejudicial to creditors. Pp. 371–376. 

430 F. 3d 474, affirmed. 

Stevens, J., delivered the opinion of the Court, in which Kennedy, 
Souter, Ginsburg, and Breyer, JJ., joined. Alito, J., filed a dissenting 
opinion, in which Roberts, C. J., and Scalia and Thomas, JJ., joined, 
post, p. 376. 

David G. Baker argued the cause for petitioner. With 
him on the briefs was Jeffrey A. Kitaeff. 

G. Eric Brunstad, Jr., argued the cause for respondents. 
With him on the brief for respondent Citizens Bank of Mas­
sachusetts were Rheba Rutkowski and William C. Heuer. 
Respondent Mark G. DeGiacomo filed a brief pro se. With 
him on the brief were Olga L. Bogdanov and Taruna Garg. 

Lisa S. Blatt argued the cause for the United States as 
amicus curiae urging affirmance. With her on the brief 
were Solicitor General Clement, Deputy Solicitor General 
Hungar, P. Matthew Sutko, and Knight Elsberry.* 

*Seth P. Waxman and Craig Goldblatt filed a brief for the National 
Association of Consumer Bankruptcy Attorneys as amicus curiae urging 
reversal. 

Lynne F. Riley filed a brief for the National Association of Bankruptcy 
Trustees as amicus curiae urging affirmance. 
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Justice Stevens delivered the opinion of the Court. 
The principal purpose of the Bankruptcy Code is to grant 

a “ ‘fresh start’ ” to the “ ‘honest but unfortunate debtor.’ ” 
Grogan v. Garner, 498 U. S. 279, 286, 287 (1991). Both Chap­
ter 7 and Chapter 13 of the Code permit an insolvent individ­
ual to discharge certain unpaid debts toward that end. 
Chapter 7 authorizes a discharge of prepetition debts follow­
ing the liquidation of the debtor’s assets by a bankruptcy 
trustee, who then distributes the proceeds to creditors. 
Chapter 13 authorizes an individual with regular income to 
obtain a discharge after the successful completion of a pay­
ment plan approved by the bankruptcy court. Under Chap­
ter 7 the debtor’s nonexempt assets are controlled by the 
bankruptcy trustee; under Chapter 13 the debtor retains 
possession of his property. A proceeding that is commenced 
under Chapter 7 may be converted to a Chapter 13 proceed­
ing and vice versa. 11 U. S. C. §§ 706(a), 1307(a) and (c). 

An issue that has arisen with disturbing frequency is 
whether a debtor who acts in bad faith prior to, or in the 
course of, filing a Chapter 13 petition by, for example, fraudu­
lently concealing significant assets, thereby forfeits his right 
to obtain Chapter 13 relief. The issue may arise at the out­
set of a Chapter 13 case in response to a motion by creditors 
or by the United States trustee either to dismiss the case or 
to convert it to Chapter 7, see § 1307(c). It also may arise 
in a Chapter 7 case when a debtor files a motion under 
§ 706(a) to convert to Chapter 13. In the former context, 
despite the absence of any statutory provision specifically 
addressing the issue, the federal courts are virtually unani­
mous that prepetition bad-faith conduct may cause a forfeit­
ure of any right to proceed with a Chapter 13 case.1 In the 

1 See, e.  g., In re  Alt,  305 F. 3d 413, 418–419 (CA6 2002); In re Leavitt, 
171 F. 3d 1219, 1224 (CA9 1999); In re Kestell, 99 F. 3d 146, 148 (CA4 1996); 
In re Molitor, 76 F. 3d 218, 220 (CA8 1996); In re Gier, 986 F. 2d 1326, 
1329–1330 (CA10 1993); In re Love, 957 F. 2d 1350, 1354 (CA7 1992); In re 
Sullivan, 326 B. R. 204, 211 (Bkrtcy. App. Panel CA1 2005) (per curiam). 
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latter context, however, some courts have suggested that 
even a bad-faith debtor has an absolute right to convert at 
least one Chapter 7 proceeding into a Chapter 13 case even 
though the case will thereafter be dismissed or immediately 
returned to Chapter 7.2 We granted certiorari to decide 
whether the Code mandates that procedural anomaly. 547 
U. S. 1191 (2006). 

I 

On March 11, 2003, petitioner, Robert Marrama, filed a vol­
untary petition under Chapter 7, thereby creating an estate 
consisting of all his property “wherever located and by 
whomever held.” 11 U. S. C. § 541(a). Respondent Mark 
DeGiacomo is the trustee of that estate. Respondent Citi­
zens Bank of Massachusetts (hereinafter Bank) is the princi­
pal creditor. 

In verified schedules attached to his petition, Marrama 
made a number of statements about his principal asset, a 
house in Maine, that were misleading or inaccurate. For in­
stance, while he disclosed that he was the sole beneficiary of 
the trust that owned the property, he listed its value as zero. 
He also denied that he had transferred any property other 
than in the ordinary course of business during the year pre­
ceding the filing of his petition. Neither statement was 
true. In fact, the Maine property had substantial value, and 
Marrama had transferred it into the newly created trust for 
no consideration seven months prior to filing his Chapter 7 
petition. Marrama later admitted that the purpose of the 
transfer was to protect the property from his creditors. 

After Marrama’s examination at the meeting of creditors, 
see 11 U. S. C. § 341, the trustee advised Marrama’s counsel 
that he intended to recover the Maine property as an asset 
of the estate. Thereafter, Marrama filed a “Verified Notice 

2 See, e. g., In re Martin, 880 F. 2d 857, 859 (CA5 1989); In re Croston, 
313 B. R. 447 (Bkrtcy. App. Panel CA9 2004); In re Miller, 303 B. R. 471 
(Bkrtcy. App. Panel CA10 2003). 
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of Conversion to Chapter 13.” Pursuant to Federal Rule of 
Bankruptcy Procedure 1017(f)(2), the notice of conversion 
was treated as a motion to convert, to which both the trustee 
and the Bank filed objections. Relying primari ly on 
Marrama’s attempt to conceal the Maine property from his 
creditors,3 the trustee contended that the request to convert 
was made in bad faith and would constitute an abuse of the 
bankruptcy process. The Bank opposed the conversion on 
similar grounds. 

At the hearing on the conversion issue, Marrama explained 
through counsel that his misstatements about the Maine 
property were attributable to “scrivener’s error,” that he 
had originally filed under Chapter 7 rather than Chapter 13 
because he was then unemployed, and that he had recently 
become employed and was therefore eligible to proceed 
under Chapter 13.4 The Bankruptcy Judge rejected these 

3 The trustee also noted that in his original verified schedules Marrama 
had claimed a property in Gloucester, Mass., as a homestead exemption, 
see 11 U. S. C. § 522(b)(2); Mass. Gen. Laws, ch. 188, § 1 (West 2005), but 
testified at the meeting of creditors that he did not reside at the property 
and was receiving rental income from it, App. 71a–72a. Moreover, when 
asked at the meeting whether anyone owed him any money, Marrama re­
sponded “No,” id., at 50a, and in response to a similar question on Schedule 
B to his petition, which specifically requested a description of any “tax 
refunds,” Marrama indicated that he had “none,” Supp. App. 6. In fact, 
Marrama had filed an amended tax return in July 2002 in which he claimed 
the right to a refund, and shortly before the hearing on the motion to 
convert, the Internal Revenue Service informed the trustee that Marrama 
was entitled to a refund of $8,745.86, App. 30a–31a. 

4 The parties dispute the accuracy of this representation. The trustee’s 
brief notes that Schedule I to Marrama’s original petition indicates that 
he had been employed by a flooring company at the time the case was 
filed. See Brief for Respondent Mark G. DeGiacomo 10, n. 7 (citing Supp. 
App. 18, 30). Marrama’s counsel stated during oral argument, however, 
that the income listed in Schedule I represented an estimate based on 
employment that had not yet begun. Tr. of Oral Arg. 24. Since the suf­
ficiency of the evidence of bad faith is not at issue, we may assume that 
Marrama did have more income available when he sought to convert than 
when he commenced the Chapter 7 case. 

http:$8,745.86
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arguments, ruling that there is no “Oops” defense to the con­
cealment of assets and that the facts established a “bad faith” 
case. App. 34a–35a. The judge denied the request for 
conversion. 

Marrama’s principal argument on appeal to the Bank­
ruptcy Appellate Panel for the First Circuit 5 was that he 
had an absolute right to convert his case from Chapter 7 to 
Chapter 13 under the plain language of § 706(a) of the Code. 
The panel affirmed the decision of the Bankruptcy Court. 
It construed § 706(a), when read in connection with other 
provisions of the Code and the Bankruptcy Rules, as creating 
a right to convert a case from Chapter 7 to Chapter 13 that 
“is absolute only in the absence of extreme circumstances.” 
In re Marrama, 313 B. R. 525, 531 (2004). In concluding 
that the record disclosed such circumstances, the panel relied 
on Marrama’s failure to describe the transfer of the Maine 
residence into the revocable trust, his attempt to obtain a 
homestead exemption on rental property in Massachusetts, 
and his nondisclosure of an anticipated tax refund. 

On appeal from the panel, the Court of Appeals for the 
First Circuit also rejected the argument that § 706(a) gives 
a Chapter 7 debtor an absolute right to convert to Chapter 
13. In addition to emphasizing that the statute uses the 
word “may” rather than “shall,” the court added: 

“In construing subsection 706(a), it is important to bear 
in mind that the bankruptcy court has unquestioned au­
thority to dismiss a chapter 13 petition—as distin­
guished from converting the case to chapter 13—based 
upon a showing of ‘bad faith’ on the part of the debtor. 
We can discern neither a theoretical nor a practical rea­
son that Congress would have chosen to treat a first­

5 The judicial council of any circuit is authorized by statute to establish 
a bankruptcy appellate panel service, comprising bankruptcy judges, to 
hear appeals from the bankruptcy courts with the consent of the parties. 
See 28 U. S. C. § 158(b); Connecticut Nat. Bank v. Germain, 503 U. S. 249, 
252 (1992). The First Circuit has established this service. 
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time motion to convert a chapter 7 case to chapter 13 
under subsection 706(a) differently from the filing of a 
chapter 13 petition in the first instance.” In re 
Marrama, 430 F. 3d 474, 479 (2005) (citations omitted). 

While other Courts of Appeals and Bankruptcy Appellate 
Panels have refused to recognize any “bad faith” exception 
to the conversion right created by § 706(a), see n. 2, supra, 
we conclude that the courts in this case correctly held that 
Marrama forfeited his right to proceed under Chapter 13. 

II 

The two provisions of the Bankruptcy Code most relevant 
to our resolution of the issue are subsections (a) and (d) of 11 
U. S. C. § 706, which provide: 

“(a) The debtor may convert a case under this chapter 
to a case under chapter 11, 12, or 13 of this title at any 
time, if the case has not been converted under section 
1112, 1208, or 1307 of this title. Any waiver of the right 
to convert a case under this subsection is unenforceable. 

. . . . . 

“(d) Notwithstanding any other provision of this sec­
tion, a case may not be converted to a case under an­
other chapter of this title unless the debtor may be a 
debtor under such chapter.” 

Petitioner contends that subsection (a) creates an unquali­
fied right of conversion. He seeks support from language in 
both the House and Senate Committee Reports on the provi­
sion. The Senate Report stated: 

“Subsection (a) of this section gives the debtor the one­
time absolute right of conversion of a liquidation case to 
a reorganization or individual repayment plan case. If 
the case has already once been converted from chapter 
11 or 13 to chapter 7, then the debtor does not have that 
right. The policy of the provision is that the debtor 
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should always be given the opportunity to repay his 
debts, and a waiver of the right to convert a case is 
unenforceable.” S. Rep. No. 95–989, p. 94 (1978); see 
also H. R. Rep. No. 95–595, p. 380 (1977) (using nearly 
identical language). 

The Committee Reports’ reference to an “absolute right” 
of conversion is more equivocal than petitioner suggests. 
Assuming that the described debtor’s “opportunity to repay 
his debts” is a shorthand reference to a right to proceed 
under Chapter 13, the statement that he should “always” 
have that right is inconsistent with the earlier recognition 
that it is only a one-time right that does not survive a previ­
ous conversion to, or filing under, Chapter 13. More impor­
tantly, the broad description of the right as “absolute” fails 
to give full effect to the express limitation in subsection (d). 
The words “unless the debtor may be a debtor under such 
chapter” expressly conditioned Marrama’s right to convert 
on his ability to qualify as a “debtor” under Chapter 13. 

There are at least two possible reasons why Marrama may 
not qualify as such a debtor, one arising under § 109(e) of the 
Code, and the other turning on the construction of the word 
“cause” in § 1307(c). The former provision imposes a limit 
on the amount of indebtedness that an individual may have 
in order to qualify for Chapter 13 relief.6 More pertinently,7 

6 Subsection (e) of 11 U. S. C. § 109 provides: 
“Only an individual with regular income that owes, on the date of the 

filing of the petition, noncontingent, liquidated, unsecured debts of less 
than $250,000 and noncontingent, liquidated, secured debts of less than 
$750,000, or an individual with regular income and such individual’s 
spouse, except a stockbroker or a commodity broker, that owe, on the date 
of the filing of the petition, noncontingent, liquidated, unsecured debts that 
aggregate less than $250,000 and noncontingent, liquidated, secured debts 
of less than $750,000 may be a debtor under chapter 13 of this title.” 

These dollar limits are subject to adjustment for inflation every three 
years. See § 104(b). 

7 Marrama initiated a new Chapter 13 case the day after we granted 
certiorari in the present case. The new case was dismissed on the 
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the latter provision, § 1307(c), provides that a Chapter 13 pro­
ceeding may be either dismissed or converted to a Chapter 
7 proceeding “for cause” and includes a nonexclusive list 
of 10 causes justifying that relief.8 None of the specified 
causes mentions prepetition bad-faith conduct (although 
paragraph (10) does identify one form of Chapter 7 error— 
which is necessarily prepetition conduct—that would justify 
dismissal of a Chapter 13 case).9 Bankruptcy courts never­
theless routinely treat dismissal for prepetition bad-faith 
conduct as implicitly authorized by the words “for cause.” 
See n. 1, supra. In practical effect, a ruling that an individ­

grounds that, under § 109(e), he was ineligible to be a Chapter 13 
debtor. See In re Marrama, 345 B. R. 458, 463–464, and n. 10 (Bkrtcy. 
Ct. Mass. 2006). As the Bankruptcy Judge made no such determination 
on the record before us in this case, and as it is not necessary to our 
decision that such a determination be made, we do not consider whether 
Marrama fails to meet the § 109(e) debt limit. 

8 Title 11 U. S. C. § 1307(c) provides, in relevant part: 
“Except as provided in subsection (e) of this section, on request of a 

party in interest or the United States trustee and after notice and a hear­
ing, the court may convert a case under this chapter to a case under chap­
ter 7 of this title, or may dismiss a case under this chapter, whichever is 
in the best interests of creditors and the estate, for cause, including— 

“(1) unreasonable delay by the debtor that is prejudicial to creditors; 
“(2) nonpayment of any fees and charges required under chapter 123 

of title 28; 
“(3) failure to file a plan timely under section 1321 of this title; 

. . . . . 
“(10) only on request of the United States trustee, failure to timely file 

the information required by paragraph (2) of section 521.” 
Section 521(2), which has since been amended and redesignated as 

§ 521(a)(2), see 119 Stat. 38, imposes a duty on a debtor in a Chapter 7 
proceeding to file within a certain time period a statement of intent with 
respect to the retention or surrender of property being used to secure 
debts. See 11 U. S. C. § 521(a)(2) (2000 ed., Supp. V). 

9 Indeed, because § 521(a)(2) by its terms applies only to Chapter 7 debt­
ors, at least one prominent treatise has assumed that this subsection could 
only apply to a debtor who has converted a case from Chapter 7 to Chapter 
13. See 8 Collier on Bankruptcy ¶ 1307.04[9] (rev. 15th ed. 2006). 
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ual’s Chapter 13 case should be dismissed or converted to 
Chapter 7 because of prepetition bad-faith conduct, including 
fraudulent acts committed in an earlier Chapter 7 proceed­
ing, is tantamount to a ruling that the individual does not 
qualify as a debtor under Chapter 13. That individual, in 
other words, is not a member of the class of “ ‘honest but 
unfortunate debtor[s]’ ” that the bankruptcy laws were en­
acted to protect. See Grogan v. Garner, 498 U. S., at 287. 
The text of § 706(d) therefore provides adequate authority 
for the denial of his motion to convert. 

The class of honest but unfortunate debtors who do pos­
sess an absolute right to convert their cases from Chapter 
7 to Chapter 13 includes the vast majority of the hundreds 
of thousands of individuals who file Chapter 7 petitions each 
year.10 Congress sought to give these individuals the 
chance to repay their debts should they acquire the means 
to do so. Moreover, as the Court of Appeals observed, the 
reference in § 706(a) to the unenforceability of a waiver of 
the right to convert functions “as a consumer protection 
provision against adhesion contracts, whereby a debtor’s 
creditors might be precluded from attempting to prescribe 
a waiver of the debtor’s right to convert to chapter 13 as 
a non-negotiable condition of its contractual agreements.” 
430 F. 3d, at 479. 

A statutory provision protecting a borrower from waiver 
is not a shield against forfeiture. Nothing in the text of 
either § 706 or § 1307(c) (or the legislative history of either 
provision) limits the authority of the court to take appro­
priate action in response to fraudulent conduct by the atypi­
cal litigant who has demonstrated that he is not entitled to 

10 We are advised by the Administrative Office of the United States 
Courts that 833,148 Chapter 7 cases were filed in fiscal year 2006. Memo­
randum from Steven R. Schlesinger, Administrative Office of the United 
States Courts, to Supreme Court Library (Dec. 13, 2006) (available in 
Clerk of Court’s case file). 
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the relief available to the typical debtor.11 On the contrary, 
the broad authority granted to bankruptcy judges to take 
any action that is necessary or appropriate “to prevent an 
abuse of process” described in § 105(a) of the Code,12 is surely 
adequate to authorize an immediate denial of a motion to 
convert filed under § 706 in lieu of a conversion order that 
merely postpones the allowance of equivalent relief and may 
provide a debtor with an opportunity to take action prejudi­
cial to creditors.13 

Indeed, as the Solicitor General has argued in his brief 
amicus curiae, even if § 105(a) had not been enacted, the 

11 We have no occasion here to articulate with precision what conduct 
qualifies as “bad faith” sufficient to permit a bankruptcy judge to dismiss 
a Chapter 13 case or to deny conversion from Chapter 7. It suffices to 
emphasize that the debtor’s conduct must, in fact, be atypical. Limiting 
dismissal or denial of conversion to extraordinary cases is particularly ap­
propriate in light of the fact that lack of good faith in proposing a Chapter 
13 plan is an express statutory ground for denying plan confirmation. 11 
U. S. C. § 1325(a)(3); see In re Love, 957 F. 2d, at 1356 (“Because dismissal 
is harsh . . . the bankruptcy court should be more reluctant to dismiss a 
petition . . . for lack of good faith than to reject a plan for lack of good 
faith under Section 1325(a)”). 

12 Title 11 U. S. C. § 105(a) provides: 
“The court may issue any order, process, or judgment that is necessary 

or appropriate to carry out the provisions of this title. No provision of 
this title providing for the raising of an issue by a party in interest shall 
be construed to preclude the court from, sua sponte, taking any action or 
making any determination necessary or appropriate to enforce or imple­
ment court orders or rules, or to prevent an abuse of process.” 

13 Both the Chapter 7 trustee and the United States as amicus curiae 
argue in their briefs that in the interval between the allowance of a motion 
to convert under § 706(a) and the subsequent granting of a motion to dis­
miss under § 1307(c), the fact that the debtor would have possession of 
the property formerly under the control of the trustee would create an 
opportunity for the debtor to take actions that would impair the rights of 
creditors. Whether or not that risk is significant, under our understand­
ing of the Code, the debtor’s prior misconduct may provide a sufficient 
justification for a denial of his motion to convert. 
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inherent power of every federal court to sanction “abusive 
litigation practices,” see Roadway Express, Inc. v. Piper, 447 
U. S. 752, 765 (1980), might well provide an adequate justifi­
cation for a prompt, rather than a delayed, ruling on an un­
meritorious attempt to qualify as a debtor under Chapter 13. 

Accordingly, the judgment of the Court of Appeals is 
affirmed. 

It is so ordered. 

Justice Alito, with whom The Chief Justice, Justice 
Scalia, and Justice Thomas join, dissenting. 

Under the clear terms of the Bankruptcy Code, a debtor 
who initially files a petition under Chapter 7 has the right to 
convert the case to another chapter under which the case is 
eligible to proceed. The Court, however, holds that a debt­
or’s conversion right is conditioned upon a bankruptcy 
judge’s finding of “good faith.” Because the imposition of 
this condition is inconsistent with the Bankruptcy Code, 
I respectfully dissent. 

I 

The Bankruptcy Code unambiguously provides that a 
debtor who has filed a bankruptcy petition under Chapter 7 
has a broad right to convert the case to another chapter. 
Title 11 U. S. C. § 706(a) states: 

“[A] debtor may convert a case under this chapter to a 
case under chapter 11, 12, or 13 of this title at any time, 
if the case has not been converted under section 1112, 
1208, or 1307 of this title.” 

The Code restricts a Chapter 7 debtor’s conversion right 
in two—and only two—ways. First, § 706(a) makes clear 
that the right to convert is available only once: A debtor may 
convert so long as “the case has not been converted [to Chap­
ter 7] under section 1112, 1208, or 1307 of this title.” Sec­
ond, § 706(d) provides that a debtor wishing to convert to 
another chapter must meet the conditions that are needed in 
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order to “be a debtor under such chapter.” Nothing in 
§ 706(a) or any other provision of the Code suggests that a 
bankruptcy judge has the discretion to override a debtor’s 
exercise of the § 706(a) conversion right on a ground not set 
out in the Code. Thus, a straightforward reading of the 
Code suggests that a Chapter 7 debtor has the right to con­
vert the debtor’s case to Chapter 13 (or another chapter) 
provided that the two express statutory conditions contained 
in § 706 are satisfied. 

This reading of the Code is buttressed by the contrast be­
tween the terms of § 706 and the language employed in other 
Code provisions that give bankruptcy judges the discretion 
to deny conversion requests. As noted, § 706(a) says that a 
Chapter 7 debtor “may convert” the debtor’s case to another 
chapter. Chapters 11, 12, and 13 contain similar provisions 
stating that debtors under those chapters “may convert” 
their cases to other chapters. See §§ 1112(a), 1208(a), and 
1307(a) (2000 ed. and Supp. IV). Chapters 11, 12, and 13 
also contain separate provisions governing conversion re­
quests by other parties in interest. For example, the appli­
cable provision in Chapter 11 provides: 

“On request of a party in interest and after notice and 
a hearing, the court may convert a case under this chap­
ter to a case under chapter 11 of this title at any time.” 
§ 706(b) (emphasis added). 

See also §§ 1112(b), 1208(b), (d), and 1307(c). 
In these sections, parties in interest are not given a right 

to convert. Rather, parties in interest are authorized to re­
quest conversion. And the authority to convert, after notice 
and a hearing, is expressly left to the discretion of the bank­
ruptcy court, which “may convert” the case if the general 
standard of “cause” is found to have been met. If the Code 
had been meant to give a bankruptcy court similar authority 
when a Chapter 7 debtor wishes to convert, the Code would 
have used language similar to that in §§ 1112(b), 1208(b), (d), 



549US2 Unit: $U18 [03-28-10 12:26:35] PAGES PGT: OPIN

378 MARRAMA v. CITIZENS BANK OF MASS. 

Alito, J., dissenting 

and 1307(c). Congress knew how to limit conversion author­
ity in this way, and it did not do so in § 706(a). 

In Chapter 7, Congress did directly address the conse­
quences of the sort of conduct complained of in this case. In 
§ 727(a)(3), Congress specified that a debtor may be denied a 
discharge of debts if “the debtor has concealed . . . records, 
and papers, from which the debtor’s financial condition or 
business transactions might be ascertained.” The Code fur­
ther provides that discharge may be denied if the debtor has 
“made a false oath or account” or “presented or used a false 
claim.” § 727(a)(4). In addition to blocking discharge, Con­
gress could easily have deemed such conduct sufficient to bar 
conversion to another chapter, but Congress did not do so. 

Instead of taking that approach, Congress included in the 
statutory scheme several express means to redress a debt­
or’s bad faith. First, if a bankruptcy court finds that there 
is “cause,” the court may convert or reconvert a Chapter 
11 or Chapter 13 restructuring to a Chapter 7 liquidation. 
§§ 1112(b), 1307(c). Second, a Chapter 13 debtor must pro­
pose a repayment plan to satisfy the debtor’s creditors—a 
plan that is subject to court approval and must be proposed 
in good faith. §§ 1325(a)(3), (4); accord, § 1328(b)(2). Third, 
a debtor’s asset schedules are filed under penalty of perjury. 
28 U. S. C. § 1746; Fed. Rule Bkrtcy. Proc. 1008. Fourth, a 
Chapter 13 case is overseen by a trustee who is empowered 
to investigate the debtor’s financial affairs, to furnish infor­
mation regarding the bankruptcy estate to parties in in­
terest, and to oppose discharge if necessary. 11 U. S. C. 
§§ 704(4), (6), and (9). See also § 1302(b) (defining the powers 
of a Chapter 13 trustee in part by reference to the powers 
of a Chapter 7 trustee). These measures, as opposed to the 
“good faith” requirement crafted by the Court, represent the 
Code’s strategy for dealing with debtors who engage in the 
type of abusive tactics that the Court’s opinion targets.1 

1 And as noted above, 11 U. S. C. § 727(a)(4) also addresses such conduct, 
making it a bar to discharge, but not to conversion. 
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In sum, the Code expressly gives a debtor who initially 
files under Chapter 7 the right to convert the case to another 
chapter so long as the debtor satisfies the requirements of 
the destination chapter. By contrast, the Code pointedly 
does not give the bankruptcy courts the authority to deny 
conversion based on a finding of “bad faith.” There is no 
justification for disregarding the Code’s scheme. 

II 

In reaching the conclusion that a bankruptcy judge may 
override a Chapter 7 debtor’s conversion right based on a 
finding of “bad faith,” the Court reasons as follows. Under 
§ 706(d), a Chapter 7 debtor may not convert to another chap­
ter “unless the debtor may be a debtor under such chapter.” 
Under § 1307(c), a Chapter 13 proceeding may be dismissed 
or converted to Chapter 7 “for cause.” One such “cause” 
recognized by bankruptcy courts is “bad faith.” Therefore, 
a Chapter 7 debtor who has proceeded in “bad faith” and 
wishes to convert his or her case to Chapter 13 is not eligible 
to “be a debtor” under Chapter 13 because the debtor’s case 
would be subject to dismissal or reconversion to Chapter 7 
pursuant to § 1307(c). I cannot agree with this strained 
reading of the Code. 

The requirements that must be met in order to “be a 
debtor” under Chapter 13 are set forth in 11 U. S. C. § 109 
(2000 ed. and Supp. V), which is appropriately titled “Who 
may be a debtor.” The two requirements that are specific 
to Chapter 13 appear in subsection (e). First, Chapter 13 is 
restricted to individuals, with or without their spouses, with 
regular income. Second, a debtor may not proceed under 
Chapter 13 if specified debt limits are exceeded.2 

2 “Only an individual with regular income that owes, on the date of the 
filing of the petition, noncontingent, liquidated, unsecured debts of less 
than $307,675 and noncontingent, liquidated, secured debts of less than 
$922,975, or an individual with regular income and such individual’s 
spouse, except a stockbroker or a commodity broker, that owe, on the date 
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As the Court of Appeals below correctly understood, 
§ 706(d)’s requirement that a debtor may convert only if “the 
debtor may be a debtor under such chapter” obviously refers 
to the chapter-specific requirements of § 109. In re Mar­
rama, 430 F. 3d 474, 479, n. 3 (CA1 2005). 

Rather than reading §§ 109(e) and 706(d) together, the 
Court puts § 109(e) aside and treats § 706(d) as a separate 
repository of additional requirements (namely, the absence of 
the grounds for dismissal or reconversion under § 1307(c)) 
that a Chapter 7 debtor must satisfy before conversion to 
Chapter 13. But § 1307(c) plainly does not set out require­
ments that an individual must meet in order to “be a debtor” 
under Chapter 13. Instead, § 1307(c) sets out the standard 
(“cause”) that a bankruptcy court must apply in deciding 
whether, in its discretion, an already filed Chapter 13 case 
should be dismissed or converted to Chapter 7. Thus, the 
Court’s holding in this case finds no support in the terms of 
the Bankruptcy Code. 

In holding that a bankruptcy judge may deny conversion 
based on “bad faith,” the Court of Appeals appears to have 
been influenced by the belief that following the literal terms 
of the Code would be pointless. Id., at 479–481. Specifi­
cally, the Court of Appeals observed that if a debtor who 
wishes to convert from Chapter 7 to Chapter 13 has exhib­
ited such “bad faith” that the bankruptcy court would imme­
diately convert the case back to Chapter 7 under § 1307(c), 
then no purpose would be served by requiring the parties 
and the court to go through the process of conversion and 
prompt reconversion. Id., at 481. 

It is by no means clear, however, that conversion under 
§ 706(a) followed by a reconversion proceeding under 
§ 1307(c) would be an empty exercise. The immediate prac­

of the filing of the petition, noncontingent, liquidated, unsecured debts that 
aggregate less than $307,675 and noncontingent, liquidated, secured debts 
of less than $922,975 may be a debtor under chapter 13 of this title.” 
§ 109(e) (footnote omitted). 
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tical effect of following the statutory scheme is compliance 
with Bankruptcy Rule 1017(f), which applies Bankruptcy 
Rule 9014 to the reconversion. Fed. Rule Bkrtcy. Proc. 
1017(f)(1). Rule 9014(a), in turn, requires that the request 
be made by motion and that “reasonable notice and opportu­
nity for hearing . . .  be  afforded the party against whom 
relief is sought.” The Court’s decision circumvents this 
process and forecloses the right that a Chapter 13 debtor 
would otherwise possess to file a Chapter 13 repayment and 
reorganization plan, 11 U. S. C. § 1321, which must be filed in 
good faith and which must demonstrate that creditors will 
receive no less than they would under an immediate Chap­
ter 7 liquidation, §§ 1325(a)(3) and (4); accord, § 1328(b)(2). 
While the plan must be filed no later than 15 days after filing 
the petition or conversion, the debtor may file the plan at 
the time of conversion, i. e., before the reconversion hearing. 
Fed. Rule Bkrtcy. Proc. 3015(b). 

Moreover, it is not clear whether, in converting a case “for 
cause” under § 1307(c), a bankruptcy court must consider the 
debtor’s plan (if already filed) and, if the plan must be con­
sidered, whether the court must take into account whether 
the plan was filed in good faith, whether it honestly discloses 
the debtor’s assets, whether it demonstrates that creditors 
would in fact fare better under the plan than under a liquida­
tion, and whether the plan in some sense “cures” prior bad 
faith. Today’s opinion renders these questions academic, 
and little is left to guide what a bankruptcy court must con­
sider, or may disregard, in blocking a § 706(a) conversion.3 

The Court notes that the Bankruptcy Code is intended to 
give a “ ‘ “fresh start” ’ ” to the “ ‘ “honest but unfortunate 
debtor.” ’ ” Ante, at 367, 374 (quoting Grogan v. Garner, 498 
U. S. 279, 286, 287 (1991)). But compliance with the statu­
tory scheme—conversion to Chapter 13 followed by notice 

3 Indeed, the only procedural guidance for such a situation is Federal 
Rule of Bankruptcy Procedure 1017(f)(2), which requires the filing of a 
motion to convert by the debtor and service thereof. 
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and a hearing on the question of reconversion—would at 
least provide some structure to the process of identifying 
those debtors whose “ ‘bad faith’ ” meets the Court’s stand­
ard for consignment to liquidation, i. e., “ ‘bad faith’ ” conduct 
that is “atypical” and “extraordinary.” Ante, at 375, n. 11. 

III 

Finally, the Court notes two alternative bases for its hold­
ing. First, the Court points to 11 U. S. C. § 105(a), which 
governs a bankruptcy court’s general powers.4 Second, the 
Court suggests that even without a textual basis, a bank­
ruptcy court’s inherent power may empower it to deny a 
§ 706(a) conversion request for bad faith. Obviously, how­
ever, neither of these sources of authority authorizes a bank­
ruptcy court to contravene the Code. On the contrary, a 
bankruptcy court’s general and equitable powers “must and 
can only be exercised within the confines of the Bankruptcy 
Code.” Norwest Bank Worthington v. Ahlers, 485 U. S. 197, 
206 (1988); accord, SEC v. United States Realty & Improve­
ment Co., 310 U. S. 434, 455 (1940) (“A bankruptcy court . . . 
is guided by equitable doctrines and principles except in so 
far as they are inconsistent with the Act”). 

Ultimately, § 105(a) and a bankruptcy court’s inherent 
powers may have a role to play in a case such as this. The 
problem the Court identifies is a real one. A debtor who is 
convinced that he or she can successfully conceal assets has 
a significant incentive to pursue Chapter 7 liquidation in lieu 
of a Chapter 13 restructuring. If successful, the debtor pre­
serves wealth; if unsuccessful, the debtor can convert to 
Chapter 13 and land largely where the debtor would have 

4 “The court may issue any order, process, or judgment that is necessary 
or appropriate to carry out the provisions of this title. No provision of 
this title providing for the raising of an issue by a party in interest shall 
be construed to preclude the court from, sua sponte, taking any action or 
making any determination necessary or appropriate to enforce or imple­
ment court orders or rules, or to prevent an abuse of process.” § 105(a). 
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been if he or she had fully disclosed all assets and proceeded 
in Chapter 13 in the first instance. 

Bankruptcy courts have used their statutory and equitable 
authority to craft various remedies for a range of bad faith 
conduct: requiring accountings or reporting of assets; 5 en­
joining debtors from alienating estate property; 6 penalizing 
counsel; 7 assessing costs and fees; 8 or holding the debtor in 
contempt. 9 But whatever steps a bankruptcy court may 
take pursuant to § 105(a) or its general equitable powers, a 
bankruptcy court cannot contravene the provisions of the 
Code. 

Because the provisions of the Code rule out the procedure 
that was followed in this case by the Bankruptcy Court, 
I would reverse the judgment of the Court of Appeals. 

5 See, e. g., In re All Denominational New Church, 268 B. R. 536 
(Bkrtcy. App. Panel CA8 2001) (affirming dismissal for failure to comply 
with required monthly reporting); In re Martin’s Aquarium, Inc., 225 
B. R. 868, 880 (Bkrtcy. Ct. ED Pa. 1998) (“[A] debtor may, in an appropriate 
case, be required to produce an accounting, and . . . a bankruptcy court 
does indeed have the power to so order [this equitable remedy]”). 

6 See, e. g., In re Bartmann, 320 B. R. 725, 732–733 (Bkrtcy. Ct. ND Okla. 
2004); In re Newport Creamery, Inc., 293 B. R. 293 (Bkrtcy. Ct. RI 2003); 
In re Peklo, 201 B. R. 331 (Bkrtcy. Ct. Conn. 1996). 

7 See, e. g., In re Everly, 346 B. R. 791, 797 (Bkrtcy. App. Panel CA8 
2006) (bankruptcy court’s § 105 powers include authority to sanction coun­
sel); In re Brooks-Hamilton, 329 B. R. 270 (Bkrtcy. App. Panel CA9 2005) 
(upholding sanction and suspension of debtor’s counsel); In re Washington, 
297 B. R. 662 (Bkrtcy. Ct. SD Fla. 2003). 

8 See, e. g., In re Deville, 280 B. R. 483 (Bkrtcy. App. Panel CA9 2002); 
In re Johnson, 336 B. R. 568, 573 (Bkrtcy. Ct. SD Fla. 2006); In re Couch-
Russell, No. 00–02226, 2003 WL 25273863 (Bkrtcy. Ct. Idaho, Apr. 2, 2003); 
In re Gorshtein, 285 B. R. 118 (Bkrtcy. Ct. SDNY 2002). 

9 See, e. g., In re Sekendur, 334 B. R. 609 (Bkrtcy. Ct. ND Ill. 2005) (im­
posing contempt sanction for serial and vexatious bankruptcy filing); In re 
Tolbert, 258 B. R. 387 (Bkrtcy. Ct. WD Mo. 2001) (same); In re Swanson, 
207 B. R. 76 (Bkrtcy. Ct. NJ 1997) (imposing civil contempt under § 105 
for failure to vacate property). 



549US2 Unit: $U19 [03-28-10 12:27:20] PAGES PGT: OPIN

384 OCTOBER TERM, 2006 

Syllabus 

WALLACE v. KATO et al. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 05–1240. Argued November 6, 2006—Decided February 21, 2007 

In January 1994, Chicago police arrested petitioner, a minor, for murder. 
He was tried and convicted, but the charges were ultimately dropped in 
April 2002. In April 2003, he filed this suit under 42 U. S. C. § 1983 
against the city and several of its officers, seeking damages for, inter 
alia, his unlawful arrest in violation of the Fourth Amendment. The 
District Court granted respondents summary judgment, and the Sev­
enth Circuit affirmed, ruling that the § 1983 suit was time barred be­
cause petitioner’s cause of action accrued at the time of his arrest, not 
when his conviction was later set aside. 

Held: The statute of limitations upon a § 1983 claim seeking damages for 
a false arrest in violation of the Fourth Amendment, where the arrest is 
followed by criminal proceedings, begins to run at the time the claimant 
becomes detained pursuant to legal process. Pp. 387–397. 

(a) The statute of limitations in a § 1983 suit is that provided by the 
State for personal-injury torts, e. g., Owens v. Okure, 488 U. S. 235, 249– 
250; here, two years under Illinois law. For false imprisonment and its 
subspecies false arrest, “[t]he . . . cause[s] of action . . . provid[ing] the 
closest analogy to claims of the type considered here,” Heck v. Hum­
phrey, 512 U. S. 477, 484, the statute of limitations begins to run when 
the alleged false imprisonment ends, see, e. g., 4 Restatement (Second) 
of Torts § 899, Comment c, that is, in the present context, when the 
victim becomes held pursuant to legal process, see, e. g., Heck, supra, at 
484. Thus, petitioner’s false imprisonment did not end, as he contends, 
when he was released from custody after the State dropped the charges 
against him, but rather when he appeared before the examining magis­
trate and was bound over for trial. Since more than two years elapsed 
between that date and the filing of this suit—even leaving out of the 
count the period before he reached his majority—the action was time 
barred. Pp. 387–392. 

(b) Petitioner’s contention that Heck compels the conclusion that his 
suit could not accrue until the State dropped its charges against him is 
rejected. The Heck Court held that “in order to recover damages for 
allegedly unconstitutional conviction or imprisonment, or for other harm 
caused by actions whose unlawfulness would render a conviction or sen­
tence invalid, a § 1983 plaintiff must prove that the conviction or sen­
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tence has been [set aside]. A claim for damages bearing that relation­
ship to a conviction or sentence that has not been so invalidated is not 
cognizable under § 1983.” 512 U. S., at 486–487. Even assuming that 
the Heck deferred-accrual rule would be applied to the date petitioner 
was first held pursuant to legal process, there was in existence at that 
time no criminal conviction that the cause of action would impugn. 
What petitioner seeks is the adoption of a principle going well beyond 
Heck: that an action which would impugn an anticipated future convic­
tion cannot be brought until that conviction occurs and is set aside. 
The impracticality of such a speculative rule is obvious. 

The fact that § 1983 actions sometimes accrue before the setting aside 
of—indeed, even before the existence of—the related criminal conviction 
raises the question whether, assuming the Heck bar takes effect when 
the later conviction is obtained, the statute of limitations on the once 
valid cause of action is tolled as long as the Heck bar subsists. How­
ever, this Court generally refers to state-law tolling rules, e. g., Hardin 
v. Straub, 490 U. S. 536, 538–539, and is unaware of Illinois cases provid­
ing tolling in even remotely comparable circumstances. Moreover, a 
federal tolling rule to this effect would create a jurisprudential limbo in 
which it would not be known whether tolling is appropriate by reason 
of the Heck bar until it is established that the newly entered conviction 
would be impugned by the not-yet-filed, and thus utterly indeterminate, 
§ 1983 claim. Pp. 392–397. 

440 F. 3d 421, affirmed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, and Alito, JJ., joined. Stevens, J., filed an 
opinion concurring in the judgment, in which Souter, J., joined, post, 
p. 397. Breyer, J., filed a dissenting opinion, in which Ginsburg, J., 
joined, post, p. 400. 

Kenneth N. Flaxman argued the cause for petitioner. 
With him on the briefs was John J. Bursch. 

Benna Ruth Solomon, Deputy Corporation Counsel of the 
City of Chicago, argued the cause for respondents. With 
her on the brief were Myriam Zreczny Kasper, Chief Assist­
ant Corporation Counsel, Jane Elinor Notz, Assistant Cor­
poration Counsel, and Lawrence Rosenthal.* 

*Briefs of amici curiae urging affirmance were filed for the State of 
Illinois et al. by Lisa Madigan, Attorney General of Illinois, Gary Feiner­
man, Solicitor General, and Michael Scodro, Deputy Solicitor General, and 
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Justice Scalia delivered the opinion of the Court. 

Petitioner filed suit under Rev. Stat. § 1979, 42 U. S. C. 
§ 1983, seeking damages for an arrest that violated the 
Fourth Amendment. We decide whether his suit is timely. 

I 

On January 17, 1994, John Handy was shot to death in the 
city of Chicago. Sometime around 8 p.m. two days later, 
Chicago police officers located petitioner, then 15 years of 
age, and transported him to a police station for questioning. 
After interrogations that lasted into the early morning hours 
the next day, petitioner agreed to confess to Handy’s murder. 
An assistant state’s attorney prepared a statement to this 
effect, and petitioner signed it, at the same time waiving his 
Miranda rights. 

Prior to trial in the Circuit Court of Cook County, peti­
tioner unsuccessfully attempted to suppress his station 
house statements as the product of an unlawful arrest. He 
was convicted of first-degree murder and sentenced to 26 
years in prison. On direct appeal, the Appellate Court of 
Illinois held that officers had arrested petitioner without 
probable cause, in violation of the Fourth Amendment. Peo­
ple v. Wallace, 299 Ill. App. 3d 9, 17–18, 701 N. E. 2d 87, 94 
(1998). According to that court (whose determination we 
are not reviewing here), even assuming petitioner willingly 
accompanied police to the station, his presence there “esca­

by the Attorneys General for their respective jurisdictions as follows: Troy 
King of Alabama, Carl C. Danberg of Delaware, Robert J. Spagnoletti of 
the District of Columbia, Tom Miller of Iowa, Mike McGrath of Montana, 
Wayne Stenehjem of North Dakota, W. A. Drew Edmondson of Oklahoma, 
Henry McMaster of South Carolina, Mark L. Shurtleff of Utah, Rob Mc-
Kenna of Washington, and Peggy A. Lautenschlager of Wisconsin; for 
Cook County, Illinois, by Richard A. Devine, Patrick T. Driscoll, Jr., 
Louis R. Hegeman, Paul Castiglione, and Veronica Calderon Malavia; 
and for the National League of Cities et al. by Richard Ruda and D. Bruce 
La Pierre. 
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lated to an involuntary seizure prior to his formal arrest.” 
Id., at 18, 701 N. E. 2d, at 94. After another round of ap­
peals, the Appellate Court concluded on August 31, 2001, 
that the effect of petitioner’s illegal arrest had not been 
sufficiently attenuated to render his statements admissible, 
see Brown v. Illinois, 422 U. S. 590 (1975), and remanded 
for a new trial. Judgt. order reported sub nom. People v. 
Wallace, 324 Ill. App. 3d 1139, 805 N. E. 2d 756 (2001). On 
April 10, 2002, prosecutors dropped the charges against 
petitioner. 

On April 2, 2003, petitioner filed this § 1983 suit against the 
city of Chicago and several Chicago police officers, seeking 
damages arising from, inter alia, his unlawful arrest.1 The 
District Court granted summary judgment to respondents 
and the Court of Appeals affirmed. According to the Sev­
enth Circuit, petitioner’s § 1983 suit was time barred because 
his cause of action accrued at the time of his arrest, and not 
when his conviction was later set aside. Wallace v. Chicago, 
440 F. 3d 421, 427 (2006). We granted certiorari, 547 U. S. 
1205 (2006). 

II 

Section 1983 provides a federal cause of action, but in sev­
eral respects relevant here federal law looks to the law of 
the State in which the cause of action arose. This is so for 
the length of the statute of limitations: It is that which the 
State provides for personal-injury torts. Owens v. Okure, 
488 U. S. 235, 249–250 (1989); Wilson v. Garcia, 471 U. S. 261, 
279–280 (1985). The parties agree that under Illinois law, 
this period is two years. Ill. Comp. Stat., ch. 735, § 5/13–202 
(West 2003). Thus, if the statute on petitioner’s cause of 
action began to run at the time of his unlawful arrest, or 
even at the time he was ordered held by a magistrate, his 

1 All of petitioner’s other state and federal claims were resolved ad­
versely to him and are not before us. We expressly limited our grant of 
certiorari to the Fourth Amendment false-arrest claim. See 547 U. S. 
1205 (2006). The city of Chicago is no longer a party to this suit. 
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§ 1983 suit was plainly dilatory, even according him tolling 
for the two-plus years of his minority, see § 5/13–211. But 
if, as the dissenting judge argued below, the commencement 
date for running of the statute is governed by this Court’s 
decision in Heck v. Humphrey, 512 U. S. 477 (1994), that date 
may be the date on which petitioner’s conviction was va­
cated, in which case the § 1983 suit would have been timely 
filed. 

While we have never stated so expressly, the accrual date 
of a § 1983 cause of action is a question of federal law that is 
not resolved by reference to state law. The parties agree, 
the Seventh Circuit in this case so held, see 440 F. 3d, at 424, 
and we are aware of no federal court of appeals holding to 
the contrary. Aspects of § 1983 which are not governed by 
reference to state law are governed by federal rules con­
forming in general to common-law tort principles. See 
Heck, supra, at 483; Carey v. Piphus, 435 U. S. 247, 257–258 
(1978). Under those principles, it is “the standard rule that 
[accrual occurs] when the plaintiff has ‘a complete and pres­
ent cause of action,’ ” Bay Area Laundry and Dry Cleaning 
Pension Trust Fund v. Ferbar Corp. of Cal., 522 U. S. 192, 
201 (1997) (quoting Rawlings v. Ray, 312 U. S. 96, 98 (1941)), 
that is, when “the plaintiff can file suit and obtain relief,” 
Bay Area Laundry, supra, at 201. There can be no dispute 
that petitioner could have filed suit as soon as the allegedly 
wrongful arrest occurred, subjecting him to the harm of in­
voluntary detention, so the statute of limitations would nor­
mally commence to run from that date. 

There is, however, a refinement to be considered, arising 
from the common law’s distinctive treatment of the torts 
of false arrest and false imprisonment, “[t]he . . . cause[s] 
of action [that] provid[e] the closest analogy to claims of 
the type considered here,” Heck, supra, at 484. See 1 
D. Dobbs, Law of Torts § 47, p. 88 (2001). False arrest and 
false imprisonment overlap; the former is a species of the 
latter. “Every confinement of the person is an imprison­
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ment, whether it be in a common prison or in a private house, 
or in the stocks, or even by forcibly detaining one in the 
public streets; and when a man is lawfully in a house, it is 
imprisonment to prevent him from leaving the room in which 
he is.” M. Newell, Law of Malicious Prosecution, False Im­
prisonment, and Abuse of Legal Process § 2, p. 57 (1892) 
(footnote omitted). See also 7 S. Speiser, C. Krause, & 
A. Gans, American Law of Torts § 27:2, pp. 940–942 (1990). 
We shall thus refer to the two torts together as false impris­
onment. That tort provides the proper analogy to the cause 
of action asserted against the present respondents for the 
following reason: The sort of unlawful detention remediable 
by the tort of false imprisonment is detention without legal 
process, see, e. g., W. Keeton, D. Dobbs, R. Keeton, & 
D. Owen, Prosser and Keeton on Law of Torts § 11, p. 54, 
§ 119, pp. 885–886 (5th ed. 1984); 7 Speiser, supra, § 27:2, at 
943–944, and the allegations before us arise from respond­
ents’ detention of petitioner without legal process in January 
1994. They did not have a warrant for his arrest. 

The running of the statute of limitations on false imprison­
ment is subject to a distinctive rule—dictated, perhaps, by 
the reality that the victim may not be able to sue while he 
is still imprisoned: “Limitations begin to run against an ac­
tion for false imprisonment when the alleged false imprison­
ment ends.” 2 H. Wood, Limitation of Actions § 187d(4), 
p. 878 (rev. 4th ed. 1916); see also 4 Restatement (Second) of 
Torts § 899, Comment c (1977); A. Underhill, Principles of 
Law of Torts 202 (1881). Thus, to determine the beginning 
of the limitations period in this case, we must determine 
when petitioner’s false imprisonment came to an end. 

Reflective of the fact that false imprisonment consists of 
detention without legal process, a false imprisonment ends 
once the victim becomes held pursuant to such process— 
when, for example, he is bound over by a magistrate or ar­
raigned on charges. 1 Dobbs, supra, § 39, at 74, n. 2; Keeton, 
supra, § 119, at 888; H. Stephen, Actions for Malicious Prose­
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cution 120–123 (1888). Thereafter, unlawful detention forms 
part of the damages for the “entirely distinct” tort of mali­
cious prosecution, which remedies detention accompanied, 
not by absence of legal process, but by wrongful institution 
of legal process.2 Keeton, supra, § 119, at 885–886; see 1 
F. Harper, F. James, & O. Gray, Law of Torts § 3.9, p. 3:36 
(3d ed. 1996); 7 Speiser, supra, § 27:2, at 943–945. “If there 
is a false arrest claim, damages for that claim cover the time 
of detention up until issuance of process or arraignment, but 
not more. From that point on, any damages recoverable 
must be based on a malicious prosecution claim and on the 
wrongful use of judicial process rather than detention itself.” 
Keeton, supra, § 119, at 888; see also Heck, supra, at 484; 8 
Speiser, supra, § 28:15, at 80. Thus, petitioner’s contention 
that his false imprisonment ended upon his release from cus­
tody, after the State dropped the charges against him, must 
be rejected. It ended much earlier, when legal process was 
initiated against him, and the statute would have begun to 
run from that date, but for its tolling by reason of petition­
er’s minority.3 

2 We have never explored the contours of a Fourth Amendment 
malicious-prosecution suit under § 1983, see Albright v. Oliver, 510 U. S. 
266, 270–271, 275 (1994) (plurality opinion), and we do not do so here. See 
generally 1 M. Schwartz, Section 1983 Litigation § 3.18[C], pp. 3–605 to 
3–629 (4th ed. 2004) (noting a range of approaches in the lower courts). 
Assuming without deciding that such a claim is cognizable under § 1983, 
petitioner has not made one. Petitioner did not include such a claim in 
his complaint. He in fact abandoned a state-law malicious-prosecution 
claim in the District Court, and stated, in his opposition to respondents’ 
first motion for summary judgment, that “Plaintiff does not seek to 
raise . . . a malicious prosecution claim under § 1983,” Record, Doc. 17, p. 3, 
n. 5. In this Court, he has told us that respondents are “mistaken in 
characterizing petitioner’s cause of action as involving ‘unwarranted 
prosecution.’ ” Reply Brief 12. 

3 This is not to say, of course, that petitioner could not have filed suit 
immediately upon his false arrest. While the statute of limitations did 
not begin to run until petitioner became detained pursuant to legal 
process, he was injured and suffered damages at the moment of his arrest, 



549US2 Unit: $U19 [03-28-10 12:27:20] PAGES PGT: OPIN

391 Cite as: 549 U. S. 384 (2007) 

Opinion of the Court 

Petitioner asserts that the date of his release from custody 
must be the relevant date in the circumstances of the present 
suit, since he is seeking damages up to that time. The the­
ory of his complaint is that the initial Fourth Amendment 
violation set the wheels in motion for his subsequent convic­
tion and detention: The unlawful arrest led to the coerced 
confession, which was introduced at his trial, producing his 
conviction and incarceration. As we have just explained, at 
common law damages for detention after issuance of process 
or arraignment would be attributable to a tort other than 
the unlawful arrest alleged in petitioner’s complaint—and 
probably a tort chargeable to defendants other than the re­
spondents here. Even assuming, however, that all damages 
for detention pursuant to legal process could be regarded as 
consequential damages attributable to the unlawful arrest, 
that would not alter the commencement date for the statute 
of limitations. “Under the traditional rule of accrual . . . the 
tort cause of action accrues, and the statute of limitations 
commences to run, when the wrongful act or omission results 
in damages. The cause of action accrues even though the 
full extent of the injury is not then known or predictable.” 
1 C. Corman, Limitation of Actions § 7.4.1, pp. 526–527 (1991) 
(footnote omitted); see also 54 C. J. S., Limitations of Actions 
§ 112, p. 150 (2005). Were it otherwise, the statute would 
begin to run only after a plaintiff became satisfied that he 
had been harmed enough, placing the supposed statute of 
repose in the sole hands of the party seeking relief. 

We conclude that the statute of limitations on petitioner’s 
§ 1983 claim commenced to run when he appeared before the 
examining magistrate and was bound over for trial. Since 
more than two years elapsed between that date and the filing 

and was entitled to bring suit at that time. See Adler v. Beverly Hills 
Hospital, 594 S. W. 2d 153, 156 (Tex. Civ. App. 1980) (“We may concede 
that a person falsely imprisoned has the right to sue on the first day for 
his detention”). 
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of this suit—even leaving out of the count the period before 
he reached his majority—the action was time barred. 

III 

This would end the matter, were it not for petitioner’s con­
tention that Heck v. Humphrey, 512 U. S., at 477, compels 
the conclusion that his suit could not accrue until the State 
dropped its charges against him. In Heck, a state prisoner 
filed suit under § 1983 raising claims which, if true, would 
have established the invalidity of his outstanding conviction. 
We analogized his suit to one for malicious prosecution, an 
element of which is the favorable termination of criminal 
proceedings. Id., at 484. We said: 

“[I]n order to recover damages for allegedly unconstitu­
tional conviction or imprisonment, or for other harm 
caused by actions whose unlawfulness would render a 
conviction or sentence invalid, a § 1983 plaintiff must 
prove that the conviction or sentence has been reversed 
on direct appeal, expunged by executive order, declared 
invalid by a state tribunal authorized to make such de­
termination, or called into question by a federal court’s 
issuance of a writ of habeas corpus, 28 U. S. C. § 2254. 
A claim for damages bearing that relationship to a con­
viction or sentence that has not been so invalidated is 
not cognizable under § 1983.” Id., at 486–487 (footnote 
omitted). 

We rested this conclusion upon “the hoary principle that civil 
tort actions are not appropriate vehicles for challenging the 
validity of outstanding criminal judgments.” Id., at 486. 
“ ‘Congress,’ ” we said, “ ‘has determined that habeas corpus 
is the appropriate remedy for state prisoners attacking the 
validity of the fact or length of their confinement, and that 
specific determination must override the general terms of 
§ 1983.’ ” Id., at 482 (quoting Preiser v. Rodriguez, 411 U. S. 
475, 490 (1973)). 
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As the above excerpts show, the Heck rule for deferred 
accrual is called into play only when there exists “a convic­
tion or sentence that has not been . . . invalidated,” that is 
to say, an “outstanding criminal judgment.” It delays what 
would otherwise be the accrual date of a tort action until the 
setting aside of an extant conviction which success in that 
tort action would impugn. We assume that, for purposes of 
the present tort action, the Heck principle would be applied 
not to the date of accrual but to the date on which the statute 
of limitations began to run, that is, the date petitioner be­
came held pursuant to legal process. See supra, at 389–390. 
Even at that later time, there was in existence no criminal 
conviction that the cause of action would impugn; indeed, 
there may not even have been an indictment. 

What petitioner seeks, in other words, is the adoption of a 
principle that goes well beyond Heck: that an action which 
would impugn an anticipated future conviction cannot be 
brought until that conviction occurs and is set aside. The 
impracticality of such a rule should be obvious. In an action 
for false arrest it would require the plaintiff (and if he brings 
suit promptly, the court) to speculate about whether a prose­
cution will be brought, whether it will result in conviction, 
and whether the pending civil action will impugn that ver­
dict, see Heck, 512 U. S., at 487, n. 7—all this at a time when 
it can hardly be known what evidence the prosecution has in 
its possession. And what if the plaintiff (or the court) 
guesses wrong, and the anticipated future conviction never 
occurs, because of acquittal or dismissal? Does that event 
(instead of the Heck-required setting aside of the extant con­
viction) trigger accrual of the cause of action? Or what if 
prosecution never occurs—what will the trigger be then? 

We are not disposed to embrace this bizarre extension of 
Heck. If a plaintiff files a false-arrest claim before he has 
been convicted (or files any other claim related to rulings 
that will likely be made in a pending or anticipated criminal 
trial), it is within the power of the district court, and in ac­
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cord with common practice, to stay the civil action until the 
criminal case or the likelihood of a criminal case is ended. 
See id., at 487–488, n. 8 (noting that “abstention may be an 
appropriate response to the parallel state-court proceed­
ings”); Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 730 
(1996). If the plaintiff is ultimately convicted, and if the 
stayed civil suit would impugn that conviction, Heck will re­
quire dismissal; otherwise, the civil action will proceed, ab­
sent some other bar to suit. Edwards v. Balisok, 520 U. S. 
641, 649 (1997); Heck, 512 U. S., at 487. 

There is, however, one complication that we must address 
here. It arises from the fact that § 1983 actions, unlike the 
tort of malicious prosecution which Heck took as its model, 
see id., at 484, sometimes accrue before the setting aside of— 
indeed, even before the existence of—the related criminal 
conviction. That of course is the case here, and it raises the 
question whether, assuming that the Heck bar takes effect 
when the later conviction is obtained, the statute of limita­
tions on the once valid cause of action is tolled as long as the 
Heck bar subsists. In the context of the present case: If 
petitioner’s conviction on April 19, 1996, caused the statute 
of limitations on his (possibly) impugning but yet-to-be-filed 
cause of action to be tolled until that conviction was set aside, 
his filing here would have been timely. 

We have generally referred to state law for tolling rules, 
just as we have for the length of statutes of limitations. 
Hardin v. Straub, 490 U. S. 536, 538–539 (1989); Board of 
Regents of Univ. of State of N. Y. v. Tomanio, 446 U. S. 478, 
484–486 (1980). Petitioner has not brought to our attention, 
nor are we aware of, Illinois cases providing tolling in even 
remotely comparable circumstances. (Indeed, petitioner did 
not even argue for such tolling below, though he supported 
its suggestion at oral argument.) Nor would we be inclined 
to adopt a federal tolling rule to this effect. Under such a 
regime, it would not be known whether tolling is appropriate 
by reason of the Heck bar until it is established that the 
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newly entered conviction would be impugned by the not­
yet-filed, and thus utterly indeterminate, § 1983 claim.4 It 
would hardly be desirable to place the question of tolling vel 
non in this jurisprudential limbo, leaving it to be determined 
by those later events, and then pronouncing it retroactively. 
Defendants need to be on notice to preserve beyond the nor­
mal limitations period evidence that will be needed for their 
defense; and a statute that becomes retroactively extended, 
by the action of the plaintiff in crafting a conviction­
impugning cause of action, is hardly a statute of repose.5 

4 Had petitioner filed suit upon his arrest and had his suit then been 
dismissed under Heck, the statute of limitations, absent tolling, would 
have run by the time he obtained reversal of his conviction. If under 
those circumstances he were not allowed to refile his suit, Heck would 
produce immunity from § 1983 liability, a result surely not intended. Be­
cause in the present case petitioner did not file his suit within the limita­
tions period, we need not decide, had he done so, how much time he would 
have had to refile the suit once the Heck bar was removed. 

5 
Justice Stevens reaches the same result by arguing that, under 

Stone v. Powell, 428 U. S. 465 (1976), the Heck bar can never come into 
play in a § 1983 suit seeking damages for a Fourth Amendment violation, 
so that “a habeas remedy was never available to [petitioner] in the first 
place.” Post, at 399 (opinion concurring in judgment). This reads Stone 
to say more than it does. Under Stone, Fourth Amendment violations 
are generally not cognizable on federal habeas, but they are cognizable 
when the State has failed to provide the habeas petitioner “an opportunity 
for full and fair litigation of a Fourth Amendment claim.” 428 U. S., at 
482. Federal habeas petitioners have sometimes succeeded in arguing 
that Stone’s general prohibition does not apply. See, e. g., Herrera v. 
LeMaster, 225 F. 3d 1176, 1178 (2000), aff ’d on this point, 301 F. 3d 1192, 
1195, n. 4 (CA10 2002) (en banc); United States ex rel. Bostick v. Peters, 3 
F. 3d 1023, 1029 (CA7 1993); Agee v. White, 809 F. 2d 1487, 1490 (CA11 
1987); Doescher v. Estelle, 666 F. 2d 285, 287 (CA5 1982); Boyd v. Mintz, 
631 F. 2d 247, 250–251 (CA3 1980); see also 2 R. Hertz & J. Liebman, 
Federal Habeas Corpus Practice and Procedure §§ 27.1–27.3, pp. 1373–1389 
(5th ed. 2005). At the time of a Fourth Amendment wrong, and at the 
time of conviction, it cannot be known whether a prospective § 1983 plain­
tiff will receive a full and fair opportunity to litigate his Fourth Amend­
ment claim. It thus remains the case that a conflict with the federal ha­
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Justice Breyer argues in dissent that equitable tolling 
should apply “so long as the issues that [a § 1983] claim would 
raise are being pursued in state court.” Post, at 403. We 
know of no support (nor does the dissent suggest any) for 
the far-reaching proposition that equitable tolling is appro­
priate to avoid the risk of concurrent litigation. As best we 
can tell, the only rationale for such a rule is the concern that 
“petitioner would have had to divide his attention between 
criminal and civil cases.” Post, at 400. But when has it 
been the law that a criminal defendant, or a potential crimi­
nal defendant, is absolved from all other responsibilities that 
the law would otherwise place upon him? If a defendant 
has a breach-of-contract claim against the prime contractor 
for his new home, is he entitled to tolling for that as well 
while his criminal case is pending? Equitable tolling is a 
rare remedy to be applied in unusual circumstances, not a 
cure-all for an entirely common state of affairs. Besides its 
never-heard-of-before quality, the dissent’s proposal suffers 
from a more ironic flaw. Although the dissent criticizes us 
for having to develop a system of stays and dismissals, it 
should be obvious that the omnibus tolling solution will re­
quire the same. Despite the existence of the new tolling 
rule, some (if not most) plaintiffs will nevertheless file suit 
before or during state criminal proceedings. How does the 
dissent propose to handle such suits? Finally, the dissent’s 

beas statute is possible, that a Fourth Amendment claim can necessarily 
imply the invalidity of a conviction, and that if it does it must, under Heck, 
be dismissed. 

Insofar as Justice Stevens simply suggests that Heck has no bearing 
here because petitioner received a full and fair opportunity to litigate his 
Fourth Amendment claim in state court, the argument is equally untena­
ble. At the time that petitioner became detained pursuant to legal proc­
ess, it was impossible to predict whether this would be true. And even 
at the point when his limitations period ended, state proceedings on his 
conviction were ongoing; full and fair opportunity up to that point was 
not enough. Stone requires full and fair opportunity to litigate a Fourth 
Amendment claim “at trial and on direct review.” 428 U. S., at 494–495, 
n. 37 (emphasis added). 
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contention that law enforcement officers would prefer the 
possibility of a later § 1983 suit to the more likely reality of 
an immediate filing, post, at 403–404, is both implausible and 
contradicted by those who know best. As no fewer than 11 
States have informed us in this litigation, “States and munic­
ipalities have a strong interest in timely notice of alleged 
misconduct by their agents.” Brief for State of Illinois et al. 
as Amici Curiae 18. 

* * * 

We hold that the statute of limitations upon a § 1983 claim 
seeking damages for a false arrest in violation of the Fourth 
Amendment, where the arrest is followed by criminal pro­
ceedings, begins to run at the time the claimant becomes 
detained pursuant to legal process. Since in the present 
case this occurred (with appropriate tolling for the plaintiff ’s 
minority) more than two years before the complaint was 
filed, the suit was out of time. The judgment of the Court 
of Appeals is affirmed. 

It is so ordered. 

Justice Stevens, with whom Justice Souter joins, con­
curring in the judgment. 

While I do not disagree with the Court’s conclusion, 
I reach it by a more direct route. The alleged Fourth 
Amendment violation at issue in this case had two distinct 
consequences for petitioner: First, it provided him with a 
federal cause of action for damages under Rev. Stat. §1979, 
42 U. S. C. § 1983, and second, it provided him with an objec­
tion to the admissibility of certain evidence in his state crim­
inal trial. The crux of petitioner’s argument before this 
Court is that Heck v. Humphrey, 512 U. S. 477 (1994), pro­
vides the appropriate rule of accrual for his § 1983 claim. As 
both he and the majority note, Heck held: 

“[I]n order to recover damages for allegedly unconstitu­
tional conviction or imprisonment, or for other harm 
caused by actions whose unlawfulness would render a 
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conviction or sentence invalid, a § 1983 plaintiff must 
prove that the conviction or sentence has been reversed 
on direct appeal, expunged by executive order, declared 
invalid by a state tribunal authorized to make such de­
termination, or called into question by a federal court’s 
issuance of a writ of habeas corpus, 28 U. S. C. § 2254. . . . 
Thus, when a state prisoner seeks damages in a § 1983 
suit, the district court must consider whether a judg­
ment in favor of the plaintiff would necessarily imply 
the invalidity of his conviction or sentence; if it would, 
the complaint must be dismissed unless the plaintiff can 
demonstrate that the conviction or sentence has already 
been invalidated.” Id., at 486–487 (footnote omitted). 

Relying on this principle, petitioner contends that his federal 
cause of action did not accrue until after the criminal charges 
against him were dropped. 

Unlike the majority, my analysis would not depend on any 
common-law tort analogies.1 Instead, I would begin where 
all nine Justices began in Heck. That case, we unanimously 
agreed, required the Court to reconcile § 1983 with the fed­
eral habeas corpus statute.2 In concluding that Heck’s dam­

1 See Heck, 512 U. S., at 492 (Souter, J., concurring in judgment) 
(“Common-law tort rules can provide a ‘starting point for the inquiry 
under § 1983,’ Carey v. Piphus, 435 U. S. 247, 258 (1978), but . . . [a]t the 
same time, we have consistently refused to allow common-law analogies 
to displace statutory analysis, declining to import even well-settled 
common-law rules into § 1983 ‘if [the statute’s] history or purpose counsel 
against applying [such rules] in § 1983 actions.’ Wyatt v. Cole, 504 U. S. 
158, 164 (1992)” (brackets in original)). 

2 See id., at 480 (“This case lies at the intersection of the two most fertile 
sources of federal-court prisoner litigation—the Civil Rights Act of 1871, 
Rev. Stat. § 1979, as amended, 42 U. S. C. § 1983, and the federal habeas 
corpus statute, 28 U. S. C. § 2254”); id., at 491 (Souter, J., concurring in 
judgment) (“The Court begins its analysis as I would, by observing that 
‘this case lies at the intersection of the two most fertile sources of federal­
court prisoner litigation—the Civil Rights Act of 1871, . . . 42 U. S. C. 
§ 1983, and the federal habeas corpus statute, 28 U. S. C. § 2254’ ”); id., at 
490 (Thomas, J., concurring) (“The Court and Justice Souter correctly 
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ages claim was not cognizable under § 1983, we found that 
the writ of habeas corpus, and not § 1983, affords the “ ‘appro­
priate remedy for state prisoners attacking the validity of 
the fact or length of their confinement.’ ” Id., at 482 (quot­
ing Preiser v. Rodriguez, 411 U. S. 475, 490 (1973)). Given 
our holding in Stone v. Powell, 428 U. S. 465, 481–482 (1976), 
however, that writ cannot provide a remedy for this peti­
tioner. And because a habeas remedy was never available 
to him in the first place, Heck cannot postpone the accrual of 
petitioner’s § 1983 Fourth Amendment claim.3 So while it 
may well be appropriate to stay the trial of claims of this 
kind until after the completion of state proceedings, see, e. g., 
Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 731 (1996); 
cf. Younger v. Harris, 401 U. S. 37 (1971), I am aware of 
no legal basis for holding that the cause of action has not 
accrued once the Fourth Amendment violation has been 
completed. 

The Court regrettably lets the perfect become the enemy 
of the good. It eschews my reasoning because “[f]ederal ha­
beas petitioners have sometimes succeeded in arguing that 
Stone’s general prohibition does not apply.” Ante, at 395, 
n. 5 (emphasis added). However, in the vast run of cases, a 
State will provide a habeas petitioner with “an opportunity 
for full and fair litigation of a Fourth Amendment claim,” 

begin their analyses with the realization that ‘this case lies at the intersec­
tion  of . . . the  Civil  Rights Act of 1871, Rev. Stat. § 1979, as amended, 42 
U. S. C. § 1983, and the federal habeas corpus statute, 28 U. S. C. § 2254’ ”). 

3 See Spencer v. Kemna, 523 U. S. 1, 21 (1998) (Souter, J., joined by 
O’Connor, Ginsburg, and Breyer, JJ., concurring) (concluding that a 
plaintiff may bring § 1983 claim if he could not bring the same claim under 
the habeas statute); ibid. (Ginsburg, J., concurring) (“I have come to 
agree with Justice Souter’s reasoning: Individuals without recourse to 
the habeas statute because they are not ‘in custody’ . . . fit within § 1983’s 
‘broad reach’ ”); id., at 25, n. 8 (Stevens, J., dissenting) (“Given the Court’s 
holding that petitioner does not have a remedy under the habeas statute, 
it is perfectly clear, as Justice Souter explains, that he may bring an 
action under 42 U. S. C. § 1983”). 



549US2 Unit: $U19 [03-28-10 12:27:20] PAGES PGT: OPIN

400 WALLACE v. KATO 

Breyer, J., dissenting 

Stone, 428 U. S., at 482, and Heck will not apply. It is al­
ways possible to find aberrant examples in the law, but we 
should not craft rules for the needle rather than the haystack 
in an area like this. 

Justice Breyer, with whom Justice Ginsburg joins, 
dissenting. 

I agree with the Court that the accrual date of a 42 U. S. C. 
§ 1983 claim is not postponed by the presence of a possible 
bar to suit under Heck v. Humphrey, 512 U. S. 477 (1994). 
I also agree with the rest of the Court and with Justice 
Stevens that had petitioner timely filed his § 1983 case, the 
Federal District Court might have found it appropriate to 
stay the trial of his claims until the completion of state pro­
ceedings. E. g., Quackenbush v. Allstate Ins. Co., 517 U. S. 
706, 731 (1996). In the absence of a stay, a litigant like peti­
tioner would have had to divide his attention between crimi­
nal and civil cases with attendant risks of loss of time and 
energy as well as of inconsistent findings. 

The Court’s holding, however, simply leads to the question 
of what is to happen when, for example, the possibility of a 
Heck problem prevents the court from considering the mer­
its of a § 1983 claim. And I disagree with the Court’s insist­
ence upon a rule of law that would require immediate filing, 
followed by an uncertain system of stays, dismissals, and 
possible refiling. Ante, at 395, n. 4 (majority opinion); ante, 
at 399 (Stevens, J., concurring in judgment). I disagree 
because there is a well-established legal tool better able to 
deal with the problems presented by this type of suit. 

Where a “plaintiff because of disability, irremediable lack 
of information, or other circumstances beyond his control 
just cannot reasonably be expected to sue in time,” courts 
have applied a doctrine of “equitable tolling.” Miller v. 
Runyon, 77 F. 3d 189, 191 (CA7 1996) (Posner, C. J.). The 
doctrine tolls the running of the limitations period until the 
disabling circumstance can be overcome. (This is why the 
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limitations period does not run against a falsely arrested 
person until his false imprisonment ends. His action has 
certainly accrued because, as the majority recognizes, he can 
file his claim immediately if he is able to do so. Ante, at 389, 
390–391, n. 3.) 77 F. 3d, at 191; see also Cada v. Baxter 
Healthcare Corp., 920 F. 2d 446, 450–453 (CA7 1990). 

In particular, equitable tolling could apply where a § 1983 
plaintiff reasonably claims that the unlawful behavior of 
which he complains was, or will be, necessary to a criminal 
conviction. It could toll the running of the limitations pe­
riod: (1) from the time charges are brought until the time 
they are dismissed or the defendant is acquitted or convicted, 
and (2) thereafter during any period in which the criminal 
defendant challenges a conviction (on direct appeal, on state 
collateral challenge, or on federal habeas) and reasonably as­
serts the behavior underlying the § 1983 action as a ground 
for overturning the conviction. 

I find it difficult to understand why the Court rejects the 
use of “equitable tolling” in regard to typical § 1983 plain­
tiffs. Ante, at 394. The Court’s alternative—file all § 1983 
claims (including potentially Heck-barred claims) at once and 
then seek stays or be subject to dismissal and refiling—suf­
fers serious practical disadvantages. For one thing, that ap­
proach would force all potential criminal defendants to file 
all potential § 1983 actions soon lest they lose those claims 
due to protracted criminal proceedings. For another, it 
would often require a federal court, seeking to determine 
whether to dismiss an action as Heck barred or to grant a 
stay, to consider issues likely being litigated in the criminal 
proceeding (Was the Constitution violated? Was the 
violation-related evidence necessary for conviction?). The 
federal court’s decision as to whether a claim was Heck 
barred (say, whether the alleged constitutional violation was 
central to the state criminal conviction) might later bind a 
state court on conviction review. Because of this, even a 
claim without a likely Heck bar might linger on a federal 
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docket because the federal court (or the plaintiff who has 
been forced to early file) wishes to avoid interfering with 
any state proceedings and therefore must postpone reaching, 
not only the merits of the § 1983 claim, but the threshold 
Heck inquiry as well. 

Principles of equitable tolling avoid these difficulties. 
Since equitable tolling obviates the need for immediate filing, 
it permits the criminal proceedings to winnow the constitu­
tional wheat from chaff, and thereby increase the likelihood 
that the constitutionally meritless claims will never (in a 
§ 1983 action) see the light of day. See Allen v. McCurry, 
449 U. S. 90, 95–96 (1980) (federal court gives preclusive ef­
fect to constitutional determinations as to issues already liti­
gated in state court). Moreover, an appropriate equitable 
tolling principle would apply not only to state criminal pro­
ceedings as here, but also to state appellate proceedings, 
state collateral attacks, and federal habeas proceedings. 

Of course, § 1983 ordinarily borrows its limitations princi­
ples from state law. 42 U. S. C. § 1988(a). And I do not 
know whether or which States have comparable equitable 
tolling principles in place. If a given state court lacks the 
necessary tolling provision, however, § 1983, in my view, per­
mits the federal courts to devise and impose such principles. 
See Hardin v. Straub, 490 U. S. 536, 538–540 (1989) (“[G]aps 
in federal civil rights acts should be filled by state law, as 
long as that law is not inconsistent with federal law” and its 
“chief goals of compensation and deterrence or its subsidiary 
goals of uniformity and federalism” (footnote omitted)); Heck 
v. Humphrey, 997 F. 2d 355, 358 (CA7 1993) (Posner, J.) (ar­
ticulating why federal tolling regime may apply to § 1983 
claims), aff ’d on other grounds, 512 U. S., at 489. Cf. Board 
of Regents of Univ. of State of N. Y. v. Tomanio, 446 U. S. 
478, 490 (1980). 

The use of equitable tolling in cases of potential temporal 
conflict between civil § 1983 and related criminal proceedings 
is consistent with, indeed, it would further, § 1983’s basic pur­
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poses. It would provide for orderly adjudication, minimize 
the risk of inconsistent legal determinations, avoid clogging 
the courts with potentially unnecessary “protective” filings, 
and, above all, assure a plaintiff who possesses a meritorious 
§ 1983 claim that his pursuit of criminal remedies designed 
to free him from unlawful confinement will not compromise 
his later ability to obtain civil § 1983 redress as well. 

The Court is wrong in concluding that the principle I have 
described would “place” the tolling “question” in “jurispru­
dential limbo.” Ante, at 395. Under the approach I pro­
pose, supra, at 401, a potential § 1983 plaintiff knows his 
claim is being tolled so long as the issues that claim would 
raise are being pursued in state court. Such a rule is pro­
phylactic (it will sometimes toll claims that would not be 
barred by Heck), but under such an approach neither the 
plaintiff, nor the defendant, nor the federal court need specu­
late as to whether the claims are in any way barred until the 
state court has had the opportunity to consider the claims in 
the criminal context. 

A tolling principle certainly seems to me to create greater 
order than the rule the majority sets out, whereby all crimi­
nal defendants must file their § 1983 suits immediately, some 
will be stayed, some dismissed, and then some may be refiled 
and entitled to tolling, ante, at 395, n. 4. The majority ac­
knowledges that tolling may be necessary to protect the 
plaintiff who previously filed and was dismissed. Ibid. 
Why not simply apply that tolling principle across the board? 

The majority is also wrong when it suggests that the pro­
posed equitable tolling rule would create a significant prob­
lem of lack of notice. Ante, at 396–397. Because the rule 
would toll only while the potential § 1983 plaintiff is challeng­
ing the alleged misconduct in a state court, the State itself 
would have notice of the plaintiff ’s claims. For similar rea­
sons, the potential individual § 1983 defendants, the state of­
ficers, would also likely have notice of the charge. But even 
if they do not, I believe that many would prefer to forgo 
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immediate notice, for it comes with a pricetag attached—the 
price consists of being immediately sued by the filing of a 
§ 1983 lawsuit, rife with stays and delays, which otherwise, 
in the course of time (as claims are winnowed in state court) 
might never have been filed. 

The Court’s suggested limitations system, like an equita­
ble tolling rule, will produce some instances in which a plain­
tiff will file a § 1983 lawsuit at an initially uncertain future 
date. Ante, at 395, n. 4. And, under both approaches, in 
the many § 1983 suits that do not involve any Heck bar, a 
defendant can and will file immediately and his suit would 
proceed (for there is no tolling unless the potential § 1983 
plaintiff is asserting in a conviction challenge that a constitu­
tional violation did impugn his conviction). My problem 
with the Court’s approach lies in its insistence that all poten­
tial plaintiffs (including those whose suits may be Heck 
barred) file immediately—even though their suits cannot 
then proceed. With tolling, only rarely would a plaintiff 
choose to file a potentially Heck-barred § 1983 suit while his 
criminal case is pending; and in those cases the district court 
could, if it wished, stay the action, or simply dismiss the suit 
without prejudice, secure in the knowledge that the suit 
could be timely filed at a later date. 

The Court’s refusal to admit the equitable tolling possibil­
ity means that large numbers of defendants will be sued im­
mediately by all potential § 1983 plaintiffs with arguable 
Heck issues, no matter how meritless the claims; these suits 
may be endlessly stayed or dismissed and then, at some point 
in the future, some defendants will also be sued again. With 
equitable tolling, however, defendants will be sued once, in 
suits with constitutional claims that a state court has not 
already found meritless, at a time when the suit can be 
promptly litigated. Given the practical difficulties of the 
Court’s approach, I would not rule out now, in advance, the 
use of an equitable tolling rule along the lines I have 
described. 
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Because this matter has not been fully argued, I would 
vacate the Seventh Circuit’s determination and remand for 
consideration of the issues I here raise. For these reasons, 
I respectfully dissent. 
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At respondent’s trial for sexual assault on his 6-year-old stepdaughter, the 
court determined that the child was too distressed to testify and allowed 
respondent’s wife and a police detective to recount her out-of-court 
statements about the assaults, as permitted by Nevada law, rejecting 
respondent’s claim that admitting this testimony would violate the Con­
frontation Clause. He was convicted and sentenced to prison. On di­
rect appeal, the Nevada Supreme Court found the child’s statements 
constitutional under Ohio v. Roberts, 448 U. S. 56, then this Court’s gov­
erning precedent, which had held that the Confrontation Clause permit­
ted the admission of a hearsay statement made by a declarant unavail­
able to testify if the statement bore sufficient indicia of reliability, id., 
at 66. Respondent renewed his Confrontation Clause claim in a subse­
quent federal habeas petition, which the District Court denied. While 
his appeal was pending in the Ninth Circuit, this Court overruled Rob­
erts in Crawford v. Washington, 541 U. S. 36, holding that “testimonial 
statements of witnesses absent from trial” are admissible “only where 
the declarant is unavailable, and only where the defendant has had a 
prior opportunity to cross-examine [the witness],” id., at 59, and conclud­
ing that Roberts’ interpretation of the Confrontation Clause was un­
sound, 541 U. S., at 60. Respondent contended that had Crawford been 
applied to his case, the child’s statements would not have been admitted, 
and that it should have been applied because it was either an old rule in 
existence at the time of his conviction or a “ ‘watershed rul[e] of criminal 
procedure’ implicating the fundamental fairness and accuracy of the 
criminal proceeding,” Saffle v. Parks, 494 U. S. 484, 495 (quoting Teague 
v. Lane, 489 U. S. 288, 311 (plurality opinion)). The Ninth Circuit re­
versed, holding that Crawford was a new rule, but a watershed rule 
that applies retroactively to cases on collateral review. 

Held: Crawford announced a new rule of criminal procedure that does not 
fall within the Teague exception for watershed rules. Pp. 416–421. 

(a) Under Teague’s framework, an old rule applies both on direct and 
collateral review, but a new rule generally applies only to cases still on 
direct review and applies retroactively in a collateral proceeding only if 
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it (1) is substantive or (2) is a watershed rule that implicates “the funda­
mental fairness and accuracy of the criminal proceeding.” Respond­
ent’s conviction became final on direct appeal well before Crawford was 
decided, and Crawford announced a new rule, i. e., “a  rule  that . . . was  
not ‘dictated by precedent existing at the time the defendant’s convic­
tion became final,’ ” Saffle, supra, at 488. It is flatly inconsistent with 
Roberts, which it overruled. “The explicit overruling of an earlier hold­
ing no doubt creates a new rule.” Saffle, supra, at 488. Prior to Craw­
ford, “reasonable jurists,” Graham v. Collins, 506 U. S. 461, 467, could 
have concluded that Roberts governed the admission of testimonial 
hearsay statements made by an unavailable declarant. Pp. 416–417. 

(b) Because Crawford announced a new rule and because that rule is 
procedural and not substantive, it cannot be applied here unless it is a 
“watershed rul[e]” that implicates “the fundamental fairness and accu­
racy of the criminal proceeding.” This exception is “extremely nar­
row,” Schriro v. Summerlin, 542 U. S. 348, 351, and since Teague, this 
Court has rejected every claim that a new rule has satisfied the require­
ments necessary to qualify as a watershed. The Crawford rule does 
not meet those two requirements. Pp. 417–421. 

(1) First, the rule does not implicate “the fundamental fairness and 
accuracy of the criminal proceeding” because it is not necessary to pre­
vent “an ‘ “impermissibly large risk” ’ ” of an inaccurate conviction, Sum­
merlin, supra, at 356. Gideon v. Wainwright, 372 U. S. 335, the only 
case that this Court has identified as qualifying under this exception, 
provides guidance. There, the Court held that counsel must be ap­
pointed for an indigent defendant charged with a felony because, when 
such a defendant is denied representation, the risk of an unreliable ver­
dict is intolerably high. The Crawford rule is not comparable to the 
Gideon rule. It is much more limited in scope, and its relationship to 
the accuracy of the factfinding process is far less direct and profound. 
Crawford overruled Roberts because Roberts was inconsistent with the 
original understanding of the Confrontation Clause, not because the 
Crawford rule’s overall effect would be to improve the accuracy of fact­
finding in criminal trials. With respect to testimonial out-of-court 
statements, Crawford is more restrictive than Roberts, which may im­
prove the accuracy of factfinding in some criminal cases. But whatever 
improvement in reliability Crawford produced must be considered to­
gether with Crawford’s elimination of Confrontation Clause protection 
against the admission of unreliable out-of-court nontestimonial state­
ments. It is thus unclear whether Crawford decreased or increased the 
number of unreliable out-of-court statements that may be admitted in 
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criminal trials. But the question here is not whether Crawford re­
sulted in some net improvement in the accuracy of factfinding in crimi­
nal cases, but, as the dissent below noted, whether testimony admissible 
under Roberts is so much more unreliable that, without the Crawford 
rule, “ ‘the likelihood of an accurate conviction is seriously diminished,’ ” 
Summerlin, supra, at 352. Crawford did not effect a change of this 
magnitude. Pp. 418–420. 

(2) Second, the Crawford rule did not “alter [this Court’s] under­
standing of the bedrock procedural elements essential to the fairness of 
a proceeding,” Sawyer v. Smith, 497 U. S. 227, 242. The Court has “not 
hesitated to hold that less sweeping and fundamental rules” than 
Gideon’s do not qualify. Beard v. Banks, 542 U. S. 406, 418. The Craw­
ford rule, while certainly important, is not in the same category with 
Gideon, which effected a profound and “ ‘sweeping’ ” change. Beard, 
supra, at 418. Pp. 420–421. 

399 F. 3d 1010 and 408 F. 3d 1127, reversed and remanded. 

Alito, J., delivered the opinion for a unanimous Court. 

George J. Chanos, Attorney General of Nevada, argued the 
cause for petitioner. With him on the briefs were Gerald 
Gardner, Chief Deputy Attorney General, and Victor-Hugo 
Schulze II and Rene L. Hulse, Senior Deputy Attorneys 
General. 

Irving L. Gornstein argued the cause for the United 
States as amicus curiae urging reversal. With him on the 
brief were Solicitor General Clement, Assistant Attorney 
General Fisher, Deputy Solicitor General Dreeben, and 
Kathleen A. Felton. 

Frances A. Forsman argued the cause for respondent. 
With her on the brief was Michael Pescetta.* 

*Briefs of amici curiae urging reversal were filed for the State of Texas 
et al. by Greg Abbott, Attorney General of Texas, R. Ted Cruz, Solicitor 
General, Kristofer S. Monson, Assistant Solicitor General, and Fredericka 
Sargent, Assistant Attorney General, by Bill Lockyer, Attorney General 
of California, and Brian Means, Supervising Deputy Attorney General, 
and by the Attorneys General for their respective States as follows: Troy 
King of Alabama, David W. Márquez of Alaska, Terry Goddard of Arizona, 
John W. Suthers of Colorado, Richard Blumenthal of Connecticut, Carl C. 
Danberg of Delaware, Thurbert E. Baker of Georgia, Mark Bennett of 
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Justice Alito delivered the opinion of the Court. 

This case presents the question whether, under the rules 
set out in Teague v. Lane, 489 U. S. 288 (1989), our decision 
in Crawford v. Washington, 541 U. S. 36 (2004), is retroactive 
to cases already final on direct review. We hold that it 
is not. 

I

A


Respondent Marvin Bockting lived in Las Vegas, Nevada, 
with his wife, Laura Bockting, their 3-year-old daughter 
Honesty, and Laura’s 6-year-old daughter from a previous 
relationship, Autumn. One night, while respondent was at 
work, Autumn awoke from a dream crying, but she refused 
to tell her mother what was wrong, explaining: “ ‘[D]addy 
said you would make him leave and that he would beat my 
butt if I told you.’ ” App. 119. After her mother reassured 
her, Autumn said that respondent had frequently forced her 

Hawaii, Lawrence Wasden of Idaho, Lisa Madigan of Illinois, Steve Carter 
of Indiana, Tom Miller of Iowa, Phill Kline of Kansas, Gregory D. Stumbo 
of Kentucky, Charles C. Foti, Jr., of Louisiana, J. Joseph Curran, Jr., of 
Maryland, Tom Reilly of Massachusetts, Mike Cox of Michigan, Jim Hood 
of Mississippi, Mike McGrath of Montana, Jon Bruning of Nebraska, Kelly 
A. Ayotte of New Hampshire, Patricia A. Madrid of New Mexico, Jim 
Petro of Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Ore­
gon, Tom Corbett of Pennsylvania, Patrick C. Lynch of Rhode Island, 
Larry Long of South Dakota, Paul G. Summers of Tennessee, Mark 
Shurtleff of Utah, Bob McDonnell of Virginia, Rob McKenna of Washing­
ton, Darrell V. McGraw, Jr., of West Virginia, Peggy A. Lautenschlager 
of Wisconsin, and Patrick J. Crank of Wyoming; and for the Criminal 
Justice Legal Foundation by Kent S. Scheidegger. 

A brief of amicus curiae urging affirmance was filed for the National 
Association of Criminal Defense Lawyers by Jeffrey T. Green and Mari­
anne T. Caulfield. 

A brief of amici curiae was filed for former District Judge Edward N. 
Cahn et al. by Timothy P. O’Toole, Catharine F. Easterly, and former 
Judges John J. Gibbons, Timothy K. Lewis, H. Curtis Meanor, Stephen 
M. Orlofsky, and Patricia M. Wald, all pro se. 
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to engage in numerous and varied sexual acts with him. 
Ibid. 

The next day, Laura Bockting confronted respondent and 
asked him to leave the house. He did so but denied any 
wrongdoing. Two days later, Laura called a rape crisis hot­
line and brought Autumn to the hospital for an examination. 
At the hospital, Detective Charles Zinovitch from the Las 
Vegas Metropolitan Police Department Sexual Assault Unit 
attempted to interview Autumn but found her too distressed 
to discuss the assaults. Detective Zinovitch then ordered a 
rape examination, which revealed strong physical evidence 
of sexual assaults. See Findings of Fact and Conclusions of 
Law and Order in Nevada v. Bockting, Case No. C–83110 (D. 
Nev., Sept. 5, 1994), App. 47, 119. 

Two days later, Detective Zinovitch interviewed Autumn 
in the presence of her mother, and at that time, Autumn pro­
vided a detailed description of acts of sexual assault carried 
out by respondent; Autumn also demonstrated those acts 
using anatomically correct dolls. Id., at 47–48; 119. Re­
spondent was then arrested, and a state grand jury indicted 
him on four counts of sexual assault on a minor under 14 
years of age. 

At respondent’s preliminary hearing, Autumn testified 
that she understood the difference between a truth and a 
lie, but she became upset when asked about the assaults. 
Although she initially agreed that respondent had touched 
her in a way that “[she] didn’t think he was supposed to touch 
[her],” id., at 14, she later stated that she could not remem­
ber how respondent had touched her or what she had told 
her mother or the detective, id., at 19–21. The trial court, 
however, found the testimony of Laura Bockting and Detec­
tive Zinovitch to be sufficient to hold respondent for trial. 

At trial, the court held a hearing outside the presence of 
the jury to determine whether Autumn could testify. After 
it became apparent that Autumn was too distressed to be 
sworn in, id., at 25–26, the State moved under Nev. Rev. 
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Stat. § 51.385 (2003) 1 to allow Laura Bockting and Detective 
Zinovitch to recount Autumn’s statements regarding the sex­
ual assaults. App. 25–27. Under the Nevada statute, out­
of-court statements made by a child under 10 years of age 
describing acts of sexual assault or physical abuse of the 
child may be admitted if the court finds that the child is 
unavailable or unable to testify and that “the time, content 
and circumstances of the statement provide sufficient cir­
cumstantial guarantees of trustworthiness.” § 51.385(1)(a). 
Over defense counsel’s objection that admission of this testi­
mony would violate the Confrontation Clause, id., at 27–28, 
the trial court found sufficient evidence of reliability to sat­
isfy § 51.385. 

As a result of this ruling, Laura Bockting and Detective 
Zinovitch were permitted at trial to recount Autumn’s out­
of-court statements about the assaults. Laura Bockting 
also testified that respondent was the only male who had had 
the opportunity to assault Autumn. In addition, the pros­
ecution introduced evidence regarding Autumn’s medical 
exam. Respondent testified in his own defense and denied 
the assaults, and the defense brought out the fact that Au­

1 Section 51.385 provides, in relevant part: 
“1. [A] statement made by a child under the age of 10 years describing 

any act of sexual conduct performed with or on the child or any act of 
physical abuse of the child is admissible in a criminal proceeding regarding 
that act of sexual conduct or physical abuse if: 

“(a) The court finds, in a hearing out of the presence of the jury, that 
the time, content and circumstances of the statement provide sufficient 
circumstantial guarantees of trustworthiness; and 

“(b) The child testifies at the proceeding or is unavailable or unable 
to testify. 

“2. In determining the trustworthiness of a statement, the court shall 
consider, without limitation, whether: 

“(a) The statement was spontaneous; 
“(b) The child was subjected to repetitive questioning; 
“(c) The child had a motive to fabricate; 
“(d) The child used terminology unexpected of a child of similar age; and 
“(e) The child was in a stable mental state.” 
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tumn, unlike many children her age, had acquired some 
knowledge about sexual acts, since she had seen respondent 
and her mother engaging in sexual intercourse and had be­
come familiar with sexual terms. Id., at 118. 

The jury found respondent guilty of three counts of sexual 
assault on a minor under the age of 14, and the trial court 
imposed two consecutive life sentences and another concur­
rent life sentence. 

B 

Respondent took an appeal to the Nevada Supreme Court, 
which handed down its final decision in 1993, more than a 
decade before Crawford.2 In analyzing respondent’s conten­
tion that the admission of Autumn’s out-of-court statements 
had violated his Confrontation Clause rights, the Nevada Su­
preme Court looked to Ohio v. Roberts, 448 U. S. 56 (1980), 
which was then the governing precedent of this Court. See 
Bockting v. State, 109 Nev. 103, 847 P. 2d 1364 (1993) (per 
curiam). Roberts had held that the Confrontation Clause 
permitted the admission of a hearsay statement made by a 
declarant who was unavailable to testify if the statement 
bore sufficient indicia of reliability, either because the state­
ment fell within a firmly rooted hearsay exception or because 
there were “particularized guarantees of trustworthiness” 
relating to the statement in question. 448 U. S., at 66. 
Applying Roberts, the Nevada Supreme Court held that the 
admission of Autumn’s statements was constitutional be­
cause the circumstances surrounding the making of the 
statements provided particularized guarantees of trustwor­
thiness. The court cited the “natural spontaneity” of Au­
tumn’s initial statements to her mother, her reiteration of 
the same account to Detective Zinovitch several days later, 

2 The State Supreme Court initially dismissed respondent’s appeal in 
1989, Bockting v. State, 105 Nev. 1023, 810 P. 2d 317 (unpublished table 
opinion), but we granted respondent’s petition for a writ of certiorari and 
vacated and remanded the case for reconsideration in light of Idaho v. 
Wright, 497 U. S. 805 (1990), see Bockting v. Nevada, 497 U. S. 1021 (1990). 



549US2 Unit: $U20 [04-02-10 10:01:52] PAGES PGT: OPIN

413 Cite as: 549 U. S. 406 (2007) 

Opinion of the Court 

her use of anatomically correct dolls to demonstrate the as­
saults, and her detailed descriptions of sexual acts with 
which a 6-year-old would generally not be familiar. Bock­
ting, supra, at 109–112, 847 P. 2d, at 1368–1370. 

C 

Respondent then filed a petition for a writ of habeas cor­
pus with the United States District Court for the District 
of Nevada, arguing that the Nevada Supreme Court’s deci­
sion violated his Confrontation Clause rights. The District 
Court denied the petition, holding that respondent was not 
entitled to relief under the habeas statute, 28 U. S. C. 
§ 2254(d), because the Nevada Supreme Court’s decision was 
not “ ‘contrary to’ ” and did not “ ‘involv[e] an unreasonable 
application of, clearly established Federal law, as determined 
by the Supreme Court of the United States.’ ” Order in 
Bockting v. Bayer, No. CV–N–98–0764–ECR (Mar. 19, 2002), 
App. 69–70. Respondent then appealed to the United States 
Court of Appeals for the Ninth Circuit. 

While this appeal was pending, we issued our opinion in 
Crawford, in which we overruled Roberts and held that 
“[t]estimonial statements of witnesses absent from trial” are 
admissible “only where the declarant is unavailable, and only 
where the defendant has had a prior opportunity to cross­
examine [the witness].” 541 U. S., at 59. See also Davis v. 
Washington, 547 U. S. 813 (2006). We noted that the out­
come in Roberts—as well as the outcome in all similar cases 
decided by this Court—was consistent with the rule an­
nounced in Crawford, but we concluded that the interpre­
tation of the Confrontation Clause set out in Roberts was 
unsound in several respects. See Crawford, supra, at 60 
(“Although the results of our decisions have generally been 
faithful to the original meaning of the Confrontation Clause, 
the same cannot be said of our rationales”). First, we ob­
served that Roberts potentially excluded too much testimony 
because it imposed Confrontation Clause restrictions on non­
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testimonial hearsay not governed by that Clause. 541 U. S., 
at 60. At the same time, we noted, the Roberts test was too 
“malleable” in permitting the admission of ex parte testimo­
nial statements. 541 U. S., at 60. We concluded: 

“Where testimonial statements are involved, we do 
not think the Framers meant to leave the Sixth Amend­
ment’s protection to the vagaries of the rules of evi­
dence, much less to amorphous notions of ‘reliability.’ . . . 
Admitting statements deemed reliable by a judge is fun­
damentally at odds with the right to confrontation. To 
be sure, the Clause’s ultimate goal is to ensure reliability 
of evidence, but it is a procedural rather than a sub­
stantive guarantee. It commands not that evidence be 
reliable, but that reliability be assessed in a particular 
manner: by testing in the crucible of cross-examination. 
The Clause thus reflects a judgment, not only about the 
desirability of reliable evidence (a point on which there 
could be little dissent), but about how reliability can best 
be determined.” Id., at 61. 

D 

On appeal from the denial of his petition for writ of habeas 
corpus, respondent contended that if the rule in Crawford 
had been applied to his case, Autumn’s out-of-court state­
ments could not have been admitted into evidence and the 
jury would not have convicted him. Respondent further ar­
gued that Crawford should have been applied to his case be­
cause the Crawford rule was either (1) an old rule in exist­
ence at the time of his conviction or (2) a “ ‘watershed’ ” rule 
that implicated “the fundamental fairness and accuracy of 
the criminal proceeding.” Saffle v. Parks, 494 U. S. 484, 495 
(1990) (quoting Teague, 489 U. S., at 311 (plurality opinion)). 

A divided panel of the Ninth Circuit reversed the District 
Court, holding that Crawford applies retroactively to cases 
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on collateral review. Bockting v. Bayer, 399 F. 3d 1010, as 
amended, 408 F. 3d 1127 (2005). In the panel’s lead opinion, 
Judge McKeown concluded that Crawford announced a new 
rule of criminal procedure, 399 F. 3d, at 1014–1016, but that 
the decision was nevertheless retroactive on collateral re­
view because it announced a watershed rule that “rework[ed] 
our understanding of bedrock criminal procedure,” id., at 
1016.3 Judge Noonan concurred, but his preferred analysis 
differed from Judge McKeown’s. Judge Noonan believed 
that Crawford did not announce a new rule, 399 F. 3d, at 
1022–1024, but “[a]s an alternative to [this] analysis and in 
order to provide a precedent for [the] court,” he “also con­
cur[red] in Judge McKeown’s analysis and opinion,” id., at 
1024. Judge Wallace, concurring and dissenting, agreed 
with Judge McKeown that Crawford announced a new proce­
dural rule but argued that Crawford did not rise to the level 
of a watershed rule under this Court’s jurisprudence. The 
Ninth Circuit denied rehearing en banc, with nine judges 
dissenting. 418 F. 3d 1055 (2005). 

The panel’s decision that Crawford is retroactive to cases 
on collateral review conflicts with the decision of every other 
Court of Appeals and State Supreme Court that has ad­
dressed this issue.4 We granted certiorari to resolve this 
conflict. 547 U. S. 1127 (2006). 

3 Judge McKeown then held respondent merited habeas corpus relief 
under the Antiterrorism and Effective Death Penalty Act of 1996 because 
that statute incorporates our Teague v. Lane, 489 U. S. 288 (1989), retroac­
tivity analysis. 399 F. 3d, at 1021–1022. 

4 See, e. g., Lave v. Dretke, 444 F. 3d 333 (CA5 2006); Espy v. Massac, 
443 F. 3d 1362 (CA11 2006); Murillo v. Frank, 402 F. 3d 786 (CA7 2005); 
Dorchy v. Jones, 398 F. 3d 783 (CA6 2005); Brown v. Uphoff, 381 F. 3d 
1219 (CA10 2004); Mungo v. Duncan, 393 F. 3d 327 (CA2 2004); Edwards 
v. People, 129 P. 3d 977 (Colo. 2006) (en banc); Ennis v. State, 122 Nev. 694, 
137 P. 3d 1095 (2006); Danforth v. State, 718 N. W. 2d 451 (Minn. 2006); 
State v. Williams, 695 N. W. 2d 23 (Iowa 2005); Chandler v. Crosby, 916 
So. 2d 728 (Fla. 2005); In re Markel, 154 Wash. 2d 262, 111 P. 3d 249 (2005). 



549US2 Unit: $U20 [04-02-10 10:01:52] PAGES PGT: OPIN

416 WHORTON v. BOCKTING 

Opinion of the Court 

II 
A 

In Teague and subsequent cases, we have laid out the 
framework to be used in determining whether a rule an­
nounced in one of our opinions should be applied retroac­
tively to judgments in criminal cases that are already final 
on direct review. Under the Teague framework, an old rule 
applies both on direct and collateral review, but a new rule 
is generally applicable only to cases that are still on direct 
review. See Griffith v. Kentucky, 479 U. S. 314 (1987). A 
new rule applies retroactively in a collateral proceeding only 
if (1) the rule is substantive or (2) the rule is a “ ‘watershed 
rul[e] of criminal procedure’ implicating the fundamental 
fairness and accuracy of the criminal proceeding.” Saffle, 
supra, at 495 (quoting Teague, supra, at 311 (plurality 
opinion)). 

B 

In this case, it is undisputed that respondent’s conviction 
became final on direct appeal well before Crawford was de­
cided. We therefore turn to the question whether Crawford 
applied an old rule or announced a new one. A new rule is 
defined as “a rule that . . . was not ‘dictated by precedent 
existing at the time the defendant’s conviction became 
final.’ ” Saffle, supra, at 488 (quoting Teague, supra, at 301 
(plurality opinion); emphasis in original). 

Applying this definition, it is clear that Crawford an­
nounced a new rule. The Crawford rule was not “dictated” 
by prior precedent. Quite the opposite is true: The Craw­
ford rule is flatly inconsistent with the prior governing prec­
edent, Roberts, which Crawford overruled. See Davis, 547 
U. S., at 825, n. 4, 834. “The explicit overruling of an earlier 
holding no doubt creates a new rule.” Saffle, supra, at 488. 

In concluding that Crawford merely applied an old rule, 
Judge Noonan relied on our observation in Crawford that the 
holdings in our prior decisions, including those that applied 
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the Roberts rule, had been generally consistent with the rule 
announced in Crawford (and with the Framers’ understand­
ing of the meaning of the Confrontation Clause, which pro­
vided the basis for the Crawford decision). See 541 U. S., 
at 57–59. But the Crawford Court was quick to note that 
the “rationales” of our prior decisions had been inconsis­
tent with the Crawford rule. Id., at 60. “ ‘The “new rule” 
principle . . .  validates reasonable, good-faith interpretations 
of existing precedents made by state courts even though 
they are shown to be contrary to later decisions.’ ” Lock­
hart v. Fretwell, 506 U. S. 364, 372–373 (1993) (quoting Butler 
v. McKellar, 494 U. S. 407, 414 (1990)). And it is stating the 
obvious to say that, prior to Crawford, “reasonable jurists,” 
Graham v. Collins, 506 U. S. 461, 467 (1993), could have 
reached the conclusion that the Roberts rule was the rule 
that governed the admission of hearsay statements made by 
an unavailable declarant. 

Because the Crawford rule was not dictated by the gov­
erning precedent existing at the time when respondent’s con­
viction became final, the Crawford rule is a new rule. 

III

A


Because Crawford announced a “new rule” and because it 
is clear and undisputed that the rule is procedural and not 
substantive, that rule cannot be applied in this collateral at­
tack on respondent’s conviction unless it is a “ ‘watershed 
rul[e] of criminal procedure’ implicating the fundamental 
fairness and accuracy of the criminal proceeding.” Saffle, 
494 U. S., at 495 (quoting Teague, 489 U. S., at 311 (plurality 
opinion)). This exception is “extremely narrow,” Schriro v. 
Summerlin, 542 U. S. 348, 352 (2004). We have observed 
that it is “ ‘unlikely’ ” that any such rules “ ‘ha[ve] yet to 
emerge,’ ” ibid. (quoting Tyler v. Cain, 533 U. S. 656, 667, n. 7 
(2001); internal quotation marks omitted); see also O’Dell v. 
Netherland, 521 U. S. 151, 157 (1997); Graham, supra, at 478; 
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Teague, supra, at 313 (plurality opinion). And in the years 
since Teague, we have rejected every claim that a new rule 
satisfied the requirements for watershed status. See, e. g., 
Summerlin, supra (rejecting retroactivity for Ring v. Ari­
zona, 536 U. S. 584 (2002)); Beard v. Banks, 542 U. S. 406 
(2004) (rejecting retroactivity for Mills v. Maryland, 486 
U. S. 367 (1988)); O’Dell, supra (rejecting retroactivity for 
Simmons v. South Carolina, 512 U. S. 154 (1994)); Gilmore 
v. Taylor, 508 U. S. 333 (1993) (rejecting retroactivity for a 
new rule relating to jury instructions on homicide); Sawyer 
v. Smith, 497 U. S. 227 (1990) (rejecting retroactivity for 
Caldwell v. Mississippi, 472 U. S. 320 (1985)). 

In order to qualify as watershed, a new rule must meet 
two requirements. First, the rule must be necessary to pre­
vent “an ‘ “impermissibly large risk” ’ ” of an inaccurate con­
viction. Summerlin, supra, at 356; see also Tyler, 533 U. S., 
at 665. Second, the rule must “alter our understanding of 
the bedrock procedural elements essential to the fairness of 
a proceeding.” Ibid. (internal quotation marks omitted; em­
phasis deleted). We consider each of these requirements in 
turn. 

B 

The Crawford rule does not satisfy the first requirement 
relating to an impermissibly large risk of an inaccurate con­
viction. To be sure, the Crawford rule reflects the Framers’ 
preferred mechanism (cross-examination) for ensuring that 
inaccurate out-of-court testimonial statements are not used 
to convict an accused. But in order for a new rule to meet 
the accuracy requirement at issue here, “[i]t is . . . not  
enough . . . to say that [the] rule is aimed at improving the 
accuracy of trial,” Sawyer, 497 U. S., at 242, or that the rule 
“is directed toward the enhancement of reliability and accu­
racy in some sense,” id., at 243. Instead, the question is 
whether the new rule remedied “an ‘ “impermissibly large 
risk” ’ ” of an inaccurate conviction. Summerlin, supra, 
at 356. 
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Guidance in answering this question is provided by Gideon 
v. Wainwright, 372 U. S. 335 (1963), to which we have repeat­
edly referred in discussing the meaning of the Teague excep­
tion at issue here. See, e. g., Beard, supra, at 417; Saffle, 
supra, at 495; Gilmore, supra, at 364 (Blackmun, J., dissent­
ing). In Gideon, the only case that we have identified as 
qualifying under this exception, the Court held that counsel 
must be appointed for any indigent defendant charged with 
a felony. When a defendant who wishes to be represented 
by counsel is denied representation, Gideon held, the risk 
of an unreliable verdict is intolerably high. See Mickens v. 
Taylor, 535 U. S. 162, 166 (2002); United States v. Cronic, 466 
U. S. 648, 658–659 (1984); Gideon, supra, at 344–345. The 
new rule announced in Gideon eliminated this risk. 

The Crawford rule is in no way comparable to the Gideon 
rule. The Crawford rule is much more limited in scope, and 
the relationship of that rule to the accuracy of the factfinding 
process is far less direct and profound. Crawford overruled 
Roberts because Roberts was inconsistent with the original 
understanding of the meaning of the Confrontation Clause, 
not because the Court reached the conclusion that the overall 
effect of the Crawford rule would be to improve the accuracy 
of factfinding in criminal trials. Indeed, in Crawford we 
recognized that even under the Roberts rule, this Court had 
never specifically approved the introduction of testimonial 
hearsay statements. 541 U. S., at 57–60. Accordingly, it is 
not surprising that the overall effect of Crawford with re­
gard to the accuracy of factfinding in criminal cases is not 
easy to assess. 

With respect to testimonial out-of-court statements, 
Crawford is more restrictive than was Roberts, and this may 
improve the accuracy of factfinding in some criminal cases. 
Specifically, under Roberts, there may have been cases in 
which courts erroneously determined that testimonial state­
ments were reliable. But see 418 F. 3d, at 1058 (O’Scann­
lain, J., dissenting from denial of rehearing en banc) (observ­
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ing that it is unlikely that this occurred “in anything but the 
exceptional case”). But whatever improvement in reliabil­
ity Crawford produced in this respect must be considered 
together with Crawford’s elimination of Confrontation 
Clause protection against the admission of unreliable out-of­
court nontestimonial statements. Under Roberts, an out­
of-court nontestimonial statement not subject to prior cross­
examination could not be admitted without a judicial 
determination regarding reliability. Under Crawford, on 
the other hand, the Confrontation Clause has no application 
to such statements and therefore permits their admission 
even if they lack indicia of reliability. 

It is thus unclear whether Crawford, on the whole, de­
creased or increased the number of unreliable out-of-court 
statements that may be admitted in criminal trials. But the 
question here is not whether Crawford resulted in some net 
improvement in the accuracy of factfinding in criminal cases. 
Rather, “the question is whether testimony admissible under 
Roberts is so much more unreliable than that admissible 
under Crawford that the Crawford rule is ‘one without which 
the likelihood of an accurate conviction is seriously dimin­
ished.’ ” 399 F. 3d, at 1028 (Wallace, J., concurring and dis­
senting) (quoting Summerlin, 542 U. S., at 352; internal quo­
tation marks omitted; emphasis in original). Crawford did 
not effect a change of this magnitude. 

C 

The Crawford rule also did not “alter our understanding 
of the bedrock procedural elements essential to the fairness 
of a proceeding.” Sawyer, supra, at 242 (internal quotation 
marks omitted; emphasis in original). Contrary to the sug­
gestion of the Court of Appeals, see 399 F. 3d, at 1019 (rely­
ing on the conclusion that “the right of cross-examination as 
an adjunct to the constitutional right of confrontation” is a 
“bedrock procedural rul[e]”), this requirement cannot be met 
simply by showing that a new procedural rule is based on a 
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“bedrock” right. We have frequently held that the Teague 
bar to retroactivity applies to new rules that are based on 
“bedrock” constitutional rights. See, e. g., Beard, 542 U. S., 
at 418. Similarly, “[t]hat a new procedural rule is ‘funda­
mental’ in some abstract sense is not enough.” Summerlin, 
supra, at 352. 

Instead, in order to meet this requirement, a new rule 
must itself constitute a previously unrecognized bedrock pro­
cedural element that is essential to the fairness of a proceed­
ing. In applying this requirement, we again have looked to 
the example of Gideon, and “we have not hesitated to hold 
that less sweeping and fundamental rules” do not qualify. 
Beard, supra, at 418. 

In this case, it is apparent that the rule announced in 
Crawford, while certainly important, is not in the same cate­
gory with Gideon. Gideon effected a profound and “ ‘sweep­
ing’ ” change. Beard, supra, at 418 (quoting O’Dell, 521 
U. S., at 167). The Crawford rule simply lacks the “pri­
macy” and “centrality” of the Gideon rule, Saffle, 494 U. S., 
at 495, and does not qualify as a rule that “alter[ed] our un­
derstanding of the bedrock procedural elements essential to 
the fairness of a proceeding,” Sawyer, 497 U. S., at 242 (inter­
nal quotation marks omitted; emphasis deleted). 

IV 

In sum, we hold that Crawford announced a “new rule” of 
criminal procedure and that this rule does not fall within the 
Teague exception for watershed rules. We therefore re­
verse the judgment of the Court of Appeals and remand the 
case for further proceedings consistent with this opinion. 

It is so ordered. 
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SINOCHEM INTERNATIONAL CO. LTD. v. MALAYSIA 
INTERNATIONAL SHIPPING CORP. 

certiorari to the united states court of appeals for 
the third circuit 

No. 06–102. Argued January 9, 2007—Decided March 5, 2007 

A contract between petitioner (Sinochem), a Chinese state-owned im­
porter, and a domestic corporation not a party here (Triorient) provided 
that Sinochem would purchase steel coils and that Triorient would 
be paid under a letter of credit by producing a valid bill of lading certify­
ing that the coils had been loaded for shipment to China on or before 
April 30, 2003. Triorient subchartered a vessel owned by respondent 
(Malaysia International), a Malaysian company, to transport the coils, 
and hired a stevedoring company to load the coils in Philadelphia. A 
bill of lading, dated April 30, 2003, triggered payment under the letter 
of credit. Sinochem petitioned a Chinese admiralty court for preserva­
tion of a maritime claim against Malaysia International and arrest of 
the vessel, alleging that the Malaysian company had falsely backdated 
the bill of lading. The Chinese court ordered the ship arrested, and 
Sinochem timely filed a complaint in that tribunal. The Chinese admi­
ralty court rejected Malaysia International’s jurisdictional objections to 
Sinochem’s complaint, and that ruling was affirmed on appeal. 

Shortly after the Chinese admiralty court ordered the vessel’s arrest, 
Malaysia International filed this action in a United States District 
Court, asserting that Sinochem’s preservation petition to the Chinese 
court contained misrepresentations, and seeking compensation for losses 
sustained due to the ship’s arrest. Sinochem moved to dismiss on sev­
eral grounds, including lack of subject-matter and personal jurisdiction 
and the doctrine of forum non conveniens, under which a federal dis­
trict court may dismiss an action if a court abroad is the more appro­
priate and convenient forum for adjudicating the controversy. The Dis­
trict Court determined it had subject-matter jurisdiction over the cause, 
concluded it lacked personal jurisdiction over Sinochem under Pennsyl­
vania law, conjectured that limited discovery might reveal that it had 
personal jurisdiction under Federal Rule of Civil Procedure 4(k)(2), but 
dismissed on forum non conveniens grounds, finding that the case could 
be adjudicated adequately and more conveniently in the Chinese courts. 
Agreeing that there was subject-matter jurisdiction and that personal 
jurisdiction could not be resolved sans discovery, the Third Circuit panel 
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held that the District Court could not dismiss the case under the forum 
non conveniens doctrine unless and until it determined definitively that 
it had both subject-matter and personal jurisdiction. 

Held: A district court has discretion to respond at once to a defendant’s 
forum non conveniens plea, and need not take up first any other thresh­
old objection. In particular, a court need not resolve whether it has 
authority to adjudicate the cause (subject-matter jurisdiction) or per­
sonal jurisdiction over the defendant if it determines that, in any event, 
a foreign tribunal is the more suitable arbiter of the merits of the case. 
Pp. 429–436. 

(a) A federal court has discretion to dismiss on forum non conveniens 
grounds “when an alternative forum has jurisdiction to hear [the] case, 
and . . . trial  in  the  chosen forum would establish . . .  oppressiveness 
and vexation to a defendant . . . out  of  all  proportion to plaintiff ’s con­
venience, or . . . the chosen forum [is] inappropriate because of consid­
erations affecting the court’s own administrative and legal problems.” 
American Dredging Co. v. Miller, 510 U. S. 443, 447–448. Such a dis­
missal reflects a court’s assessment of a “range of considerations, most 
notably the convenience to the parties and the practical difficulties that 
can attend the adjudication of a dispute in a certain locality.” Quacken­
bush v. Allstate Ins. Co., 517 U. S. 706, 723. A defendant invoking 
forum non conveniens ordinarily bears a heavy burden in opposing the 
plaintiff ’s chosen forum. When the plaintiff ’s choice is not its home 
forum, however, the presumption in the plaintiff ’s favor “applies with 
less force,” for the assumption that the chosen forum is appropriate 
is then “less reasonable.” Piper Aircraft Co. v. Reyno, 454 U. S. 235, 
255–256. Pp. 429–430. 

(b) Although a federal court generally may not rule on the merits of 
a case without first determining that it has jurisdiction over the cause 
(subject-matter jurisdiction) and the parties (personal jurisdiction), see 
Steel Co. v. Citizens for Better Environment, 523 U. S. 83, 93–102, there 
is no mandatory sequencing of nonmerits issues, see Ruhrgas AG v. 
Marathon Oil Co., 526 U. S. 574, 584. A court has leeway “to choose 
among threshold grounds for denying audience to a case on the merits,” 
id., at 585. Pp. 430–431. 

(c) Forum non conveniens is a nonmerits ground for dismissal. See 
American Dredging, 510 U. S., at 454; Chick Kam Choo v. Exxon Corp., 
486 U. S. 140, 148. A district court therefore may dispose of an action 
by a forum non conveniens dismissal, bypassing questions of subject­
matter and personal jurisdiction, when considerations of convenience, 
fairness, and judicial economy so warrant. Forum non conveniens, like 
other threshold issues, may involve a brush with “factual and legal is­
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sues of the underlying dispute.” Van Cauwenberghe v. Biard, 486 U. S. 
517, 529. But the critical point, rendering a forum non conveniens 
determination a nonmerits issue that can be determined before taking 
up jurisdictional inquiries is this: Resolving a forum non conveniens 
motion does not entail any assumption by the court of substantive law­
declaring power. Statements in Gulf Oil Corp. v. Gilbert, 330 U. S. 
501, that “forum non conveniens can never apply if there is absence of 
jurisdiction,” id., at 504, and that “[i]n all cases in which . . . forum non 
conveniens comes into play, it presupposes at least two forums in which 
the defendant is amenable to process,” id., at 506–507, account in large 
part for the Third Circuit’s conclusion. Those statements draw their 
meaning from the context in which they were embedded. Gulf Oil an­
swered in the affirmative the question whether a court that had jurisdic­
tion over the cause and the parties and was a proper venue could never­
theless dismiss the action under the forum non conveniens doctrine. 
Gulf Oil did not address the issue decided here: whether a federal court 
can presume, rather than dispositively decide, its jurisdiction before dis­
missing under the doctrine of forum non conveniens. The quoted 
statements, confined to the setting in which they were made, are no 
hindrance to the decision reached today. The Third Circuit’s further 
concern—that a court failing first to establish its jurisdiction could not 
condition a forum non conveniens dismissal on the defendant’s waiver 
of any statute of limitations defense or objection to the foreign forum’s 
jurisdiction, and thus could not shield the plaintiff against a foreign tri­
bunal’s refusal to entertain the suit—is not implicated on these facts. 
Malaysia International faces no genuine risk that the more conven­
ient forum will not take up the case. This Court therefore need not 
decide whether a court conditioning a forum non conveniens dismissal 
on the waiver of jurisdictional or limitations defenses in the foreign 
forum must first determine its own authority to adjudicate the case. 
Pp. 432–435. 

(d) This is a textbook case for immediate forum non conveniens dis­
missal. The District Court’s subject-matter jurisdiction presented an 
issue of first impression in the Third Circuit, and was considered at some 
length by the courts below. Discovery concerning personal jurisdiction 
would have burdened Sinochem with expense and delay to scant pur­
pose: The District Court inevitably would dismiss the case without 
reaching the merits, given its well-considered forum non conveniens 
appraisal. Judicial economy is disserved by continuing litigation in the 
District Court given the proceedings long launched in China. And the 
gravamen of Malaysia International’s complaint—misrepresentations to 
the Chinese admiralty court in securing the vessel’s arrest in China—is 
an issue best left for determination by the Chinese courts. If, as in the 
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mine run of cases, a court can readily determine that it lacks jurisdiction 
over the cause or the defendant, the proper course would be to dismiss 
on that ground. But where subject-matter or personal jurisdiction is 
difficult to determine, and forum non conveniens considerations weigh 
heavily in favor of dismissal, the court properly takes the less burden­
some course. Pp. 435–436. 

436 F. 3d 349, reversed and remanded. 

Ginsburg, J., delivered the opinion for a unanimous Court. 

Gregory A. Castanias argued the cause for petitioner. 
With him on the briefs was Stephen M. Hudspeth. 

Douglas H. Hallward-Driemeier argued the cause for the 
United States as amicus curiae urging reversal. With him 
on the brief were Solicitor General Clement, Assistant At­
torney General Keisler, Deputy Solicitor General Kneedler, 
Michael S. Raab, and Stephanie R. Marcus. 

Ann-Michele G. Higgins argued the cause for respondent. 
With her on the brief were Joshua Bachrach and Kevin L. 
McGee. 

Justice Ginsburg delivered the opinion of the Court. 

This case concerns the doctrine of forum non conveniens, 
under which a federal district court may dismiss an action 
on the ground that a court abroad is the more appropriate 
and convenient forum for adjudicating the controversy. We 
granted review to decide a question that has divided the 
Courts of Appeals: “[w]hether a district court must first con­
clusively establish [its own] jurisdiction before dismissing a 
suit on the ground of forum non conveniens?” Pet. for 
Cert. i. We hold that a district court has discretion to re­
spond at once to a defendant’s forum non conveniens plea, 
and need not take up first any other threshold objection. In 
particular, a court need not resolve whether it has authority 
to adjudicate the cause (subject-matter jurisdiction) or per­
sonal jurisdiction over the defendant if it determines that, in 
any event, a foreign tribunal is plainly the more suitable ar­
biter of the merits of the case. 
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I 

The underlying controversy concerns alleged misrepresen­
tations by a Chinese corporation to a Chinese admiralty 
court resulting in the arrest of a Malaysian vessel in China. 
In 2003, petitioner Sinochem International Company Ltd. 
(Sinochem), a Chinese state-owned importer, contracted with 
Triorient Trading, Inc. (Triorient), a domestic corporation 
that is not a party to this suit, to purchase steel coils. Pur­
suant to the agreement, Triorient would receive payment 
under a letter of credit by producing a valid bill of lading 
certifying that the coils had been loaded for shipment to 
China on or before April 30, 2003. Memorandum and Order 
of Feb. 27, 2004, No. Civ. A. 03–3771 (ED Pa.), App. to Pet. 
for Cert. 48a–49a (hereinafter Feb. 27 Memo & Order). 

Triorient subchartered a vessel owned by respondent Ma­
laysia International Shipping Corporation (Malaysia Inter­
national), a Malaysian company, to transport the coils to 
China. Triorient then hired a stevedoring company to load 
the steel coils at the Port of Philadelphia. A bill of lading, 
dated April 30, 2003, triggered payment under the letter of 
credit. Id., at 49a. 

On June 8, 2003, Sinochem petitioned the Guangzhou Ad­
miralty Court in China for interim relief, i. e., preservation 
of a maritime claim against Malaysia International and ar­
rest of the vessel that carried the steel coils to China. In 
support of its petition, Sinochem alleged that the Malaysian 
company had falsely backdated the bill of lading. The Chi­
nese tribunal ordered the ship arrested the same day. Id., 
at 50a; App. in No. 04–1816 (CA3), pp. 56a–57a (Civil Ruling 
of the Guangzhou Admiralty Court). 

Thereafter, on July 2, 2003, Sinochem timely filed a com­
plaint against Malaysia International and others in the 
Guangzhou Admiralty Court. Sinochem’s complaint re­
peated the allegation that the bill of lading had been falsified 
resulting in unwarranted payment. Malaysia International 
contested the jurisdiction of the Chinese tribunal. Feb. 27 
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Memo & Order, at 50a; App. in No. 04–1816 (CA3),  
pp. 52a–53a (Civil Complaint in Guangzhou Admiralty 
Court). The admiralty court rejected Malaysia Internation­
al’s jurisdictional objection, and that ruling was affirmed 
on appeal by the Guangdong Higher People’s Court. App. 
16–23. 

On June 23, 2003, shortly after the Chinese court ordered 
the vessel’s arrest, Malaysia International filed the instant 
action against Sinochem in the United States District Court 
for the Eastern District of Pennsylvania. Malaysia Interna­
tional asserted in its federal court pleading that Sinochem’s 
preservation petition to the Guangzhou court negligently 
misrepresented the “vessel’s fitness and suitability to load 
its cargo.” Feb. 27 Memo & Order, at 50a (internal quo­
tation marks omitted). As relief, Malaysia International 
sought compensation for the loss it sustained due to the 
delay caused by the ship’s arrest. Sinochem moved to dis­
miss the suit on several grounds, including lack of subject­
matter jurisdiction, lack of personal jurisdiction, forum non 
conveniens, and international comity. App. in No. 04–1816 
(CA3), pp. 14a–20a, 39a–40a. 

The District Court first determined that it had subject­
matter jurisdiction under 28 U. S. C. § 1333(1) (admiralty or 
maritime jurisdiction). Feb. 27 Memo & Order, at 51a–54a. 
The court next concluded that it lacked personal jurisdiction 
over Sinochem under Pennsylvania’s long-arm statute, 42 Pa. 
Cons. Stat. § 5301 et seq. (2002). Nevertheless, the court 
conjectured, limited discovery might reveal that Sinochem’s 
national contacts sufficed to establish personal jurisdiction 
under Federal Rule of Civil Procedure 4(k)(2). Feb. 27 
Memo & Order, at 55a–63a. The court did not permit such 
discovery, however, because it determined that the case 
could be adjudicated adequately and more conveniently in 
the Chinese courts. Id., at 63a–69a; Memorandum and 
Order of Apr. 13, 2004, No. Civ. A. 03–3771 (ED Pa.), App. 
to Pet. for Cert. 40a–47a (hereinafter Apr. 13 Memo & 
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Order) (denial of Rule 59(e) motion). No significant inter­
ests of the United States were involved, the court observed, 
Feb. 27 Memo & Order, at 65a–67a; Apr. 13 Memo & Order, 
at 44a–47a, and while the cargo had been loaded in Philadel­
phia, the nub of the controversy was entirely foreign: The 
dispute centered on the arrest of a foreign ship in foreign 
waters pursuant to the order of a foreign court. Feb. 27 
Memo & Order, at 67a. Given the proceedings ongoing in 
China, and the absence of cause “to second-guess the author­
ity of Chinese law or the competence of [Chinese] courts,” 
the District Court granted the motion to dismiss under the 
doctrine of forum non conveniens. Id., at 68a. 

A panel of the Court of Appeals for the Third Circuit 
agreed there was subject-matter jurisdiction under § 1333(1), 
and that the question of personal jurisdiction could not be 
resolved sans discovery. Although the court determined 
that forum non conveniens is a nonmerits ground for dis­
missal, the majority nevertheless held that the District 
Court could not dismiss the case under the forum non conve­
niens doctrine unless and until it determined definitively 
that it had both subject-matter jurisdiction over the cause 
and personal jurisdiction over the defendant. 436 F. 3d 
349 (2006). 

Judge Stapleton dissented. Requiring a district court to 
conduct discovery on a jurisdictional question when it 
“rightly regards [the forum] as inappropriate,” he main­
tained, “subverts a primary purpose of” the forum non con­
veniens doctrine: “protect[ing] a defendant from . . . substan­
tial and unnecessary effort and expense.” Id., at 368. The 
“court makes no assumption of law declaring power,” Judge 
Stapleton observed, “when it decides not to exercise what­
ever jurisdiction it may have.” Id., at 370 (quoting Ruhrgas 
AG v. Marathon Oil Co., 526 U. S. 574, 584 (1999), in turn 
quoting In re Papandreou, 139 F. 3d 247, 255 (CADC 1998)). 

We granted certiorari, 548 U. S. 942 (2006), to resolve a 
conflict among the Circuits on whether forum non conve­
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niens can be decided prior to matters of jurisdiction. Com­
pare 436 F. 3d, at 361–364 (case below); Dominguez-Cota v. 
Cooper Tire & Rubber Co., 396 F. 3d 650, 652–654 (CA5 2005) 
(per curiam) ( jurisdictional issues must be resolved in ad­
vance of a forum non conveniens ruling), with Intec USA, 
LLC v. Engle, 467 F. 3d 1038, 1041 (CA7 2006); In re Arbitra­
tion Between Monegasque de Reassurances S. A. M. (Monde 
Re) v. NAK Naftogaz of Ukraine, 311 F. 3d 488, 497–498 
(CA2 2002); In re Papandreou, 139 F. 3d, at 255–256 (forum 
non conveniens may be resolved ahead of jurisdictional is­
sues). Satisfied that forum non conveniens may justify dis­
missal of an action though jurisdictional issues remain unre­
solved, we reverse the Third Circuit’s judgment. 

II 

A federal court has discretion to dismiss a case on the 
ground of forum non conveniens “when an alternative forum 
has jurisdiction to hear [the] case, and . . . trial in the chosen 
forum would establish . . . oppressiveness and vexation to a 
defendant . . . out of all proportion to plaintiff ’s convenience, 
or . . . the chosen forum [is] inappropriate because of consid­
erations affecting the court’s own administrative and legal 
problems.” American Dredging Co. v. Miller, 510 U. S. 443, 
447–448 (1994) (quoting Piper Aircraft Co. v. Reyno, 454 
U. S. 235, 241 (1981), in turn quoting Koster v. (American) 
Lumbermens Mut. Casualty Co., 330 U. S. 518, 524 (1947)). 
Dismissal for forum non conveniens reflects a court’s as­
sessment of a “range of considerations, most notably the 
convenience to the parties and the practical difficulties that 
can attend the adjudication of a dispute in a certain locality.” 
Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 723 (1996) 
(citations omitted). We have characterized forum non con­
veniens as, essentially, “a supervening venue provision, per­
mitting displacement of the ordinary rules of venue when, in 
light of certain conditions, the trial court thinks that jurisdic­
tion ought to be declined.” American Dredging, 510 U. S., 
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at 453; cf. In re Papandreou, 139 F. 3d, at 255 (forum non 
conveniens “involves a deliberate abstention from the exer­
cise of jurisdiction”). 

The common-law doctrine of forum non conveniens “has 
continuing application [in federal courts] only in cases where 
the alternative forum is abroad,” American Dredging, 510 
U. S., at 449, n. 2, and perhaps in rare instances where a state 
or territorial court serves litigational convenience best. See 
14D C. Wright, A. Miller, & E. Cooper, Federal Practice and 
Procedure § 3828, pp. 620–623, and nn. 9–10 (3d ed. 2007). 
For the federal court system, Congress has codified the doc­
trine and has provided for transfer, rather than dismissal, 
when a sister federal court is the more convenient place for 
trial of the action. See 28 U. S. C. § 1404(a) (“For the con­
venience of parties and witnesses, in the interest of justice, 
a district court may transfer any civil action to any other 
district or division where it might have been brought.”); 
cf. § 1406(a) (“The district court of a district in which is filed 
a case laying venue in the wrong division or district shall 
dismiss, or if it be in the interest of justice, transfer such 
case to any district or division in which it could have been 
brought.”); Goldlawr, Inc. v. Heiman, 369 U. S. 463, 466 
(1962) (Section 1406(a) “authorize[s] the transfer of [a] 
cas[e] . . . whether the court in which it was filed had personal 
jurisdiction over the defendants or not.”). 

A defendant invoking forum non conveniens ordinarily 
bears a heavy burden in opposing the plaintiff ’s chosen 
forum. When the plaintiff ’s choice is not its home forum, 
however, the presumption in the plaintiff ’s favor “applies 
with less force,” for the assumption that the chosen forum is 
appropriate is in such cases “less reasonable.” Piper Air­
craft Co., 454 U. S., at 255–256. 

III 

Steel Co. v. Citizens for Better Environment, 523 U. S. 83 
(1998), clarified that a federal court generally may not rule 
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on the merits of a case without first determining that it has 
jurisdiction over the category of claim in suit (subject-matter 
jurisdiction) and the parties (personal jurisdiction). See id., 
at 93–102. “Without jurisdiction the court cannot proceed 
at all in any cause”; it may not assume jurisdiction for the 
purpose of deciding the merits of the case. Id., at 94 (quot­
ing Ex parte McCardle, 7 Wall. 506, 514 (1869)). 

While Steel Co. confirmed that jurisdictional questions or­
dinarily must precede merits determinations in dispositional 
order, Ruhrgas held that there is no mandatory “sequencing 
of jurisdictional issues.” 526 U. S., at 584. In appropriate 
circumstances, Ruhrgas decided, a court may dismiss for lack 
of personal jurisdiction without first establishing subject­
matter jurisdiction. See id., at 578. 

Both Steel Co. and Ruhrgas recognized that a federal court 
has leeway “to choose among threshold grounds for denying 
audience to a case on the merits.” Ruhrgas, 526 U. S., at 
585; Steel Co., 523 U. S., at 100–101, n. 3. Dismissal short of 
reaching the merits means that the court will not “proceed 
at all” to an adjudication of the cause. Thus, a district court 
declining to adjudicate state-law claims on discretionary 
grounds need not first determine whether those claims fall 
within its pendent jurisdiction. See Moor v. County of Ala­
meda, 411 U. S. 693, 715–716 (1973). Nor must a federal 
court decide whether the parties present an Article III case 
or controversy before abstaining under Younger v. Harris, 
401 U. S. 37 (1971). See Ellis v. Dyson, 421 U. S. 426, 433– 
434 (1975). A dismissal under Totten v. United States, 92 
U. S. 105 (1876) (prohibiting suits against the Government 
based on covert espionage agreements), we recently ob­
served, also “represents the sort of ‘threshold question’ 
[that] . . . may be resolved before addressing jurisdiction.” 
Tenet v. Doe, 544 U. S. 1, 7, n. 4 (2005). The principle under­
lying these decisions was well stated by the Seventh Circuit: 
“[J]urisdiction is vital only if the court proposes to issue a 
judgment on the merits.” Intec USA, 467 F. 3d, at 1041. 
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IV 

A forum non conveniens dismissal “den[ies] audience to a 
case on the merits,” Ruhrgas, 526 U. S., at 585; it is a deter­
mination that the merits should be adjudicated elsewhere. 
See American Dredging, 510 U. S., at 454; Chick Kam Choo 
v. Exxon Corp., 486 U. S. 140, 148 (1988). The Third Circuit 
recognized that forum non conveniens “is a non-merits 
ground for dismissal.” 436 F. 3d, at 359. Accord In re Pa­
pandreou, 139 F. 3d, at 255; Monde Re, 311 F. 3d, at 497– 
498. A district court therefore may dispose of an action 
by a forum non conveniens dismissal, bypassing questions 
of subject-matter and personal jurisdiction, when consid­
erations of convenience, fairness, and judicial economy so 
warrant. 

As the Third Circuit observed, Van Cauwenberghe v. 
Biard, 486 U. S. 517, 527–530 (1988), does not call for a differ­
ent conclusion. See 436 F. 3d, at 359–360. Biard presented 
the question whether a district court’s denial of a motion to 
dismiss on the ground of forum non conveniens qualifies for 
immediate appeal under the collateral order doctrine of 
Cohen v. Beneficial Industrial Loan Corp., 337 U. S. 541 
(1949). Biard, 486 U. S., at 527. The Court held that a re­
fusal to dismiss for forum non conveniens, an interlocutory 
order, does not fall within the circumscribed collateral order 
exception to the firm final judgment rule generally govern­
ing federal court proceedings. In that context, the Court 
observed that some factors relevant to forum non conve­
niens, notably what evidence will bear on the plaintiff ’s 
claim or on defenses to the claim, “will substantially overlap 
factual and legal issues of the underlying dispute.” Id., 
at 529. 

That observation makes eminent sense when the question 
is whether an issue is so discrete from the merits as to justify 
departure from the rule that a party may not appeal until 
the district court has rendered a final judgment disassociat­
ing itself from the case. See Coopers & Lybrand v. Livesay, 
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437 U. S. 463, 468 (1978) (“To come within the ‘small class’ of 
decisions excepted from the final-judgment rule by Cohen, 
the order must conclusively determine the disputed question, 
resolve an important issue completely separate from the 
merits of the action, and be effectively unreviewable on ap­
peal from a final judgment.”). Biard’s point, however, does 
not carry over to the question here at issue. 

Of course a court may need to identify the claims pre­
sented and the evidence relevant to adjudicating those issues 
to intelligently rule on a forum non conveniens motion. 
But other threshold issues may similarly involve a brush 
with “factual and legal issues of the underlying dispute.” 
Biard, 486 U. S., at 529. For example, in ruling on the non­
merits threshold question of personal jurisdiction, a court 
may be called upon to determine whether a defendant’s con­
tacts with the forum relate to the claim advanced by the 
plaintiff. See, e. g., Ruhrgas, 526 U. S., at 581, n. 4 (noting 
that the District Court’s holding that it lacked personal juris­
diction rested on its conclusion “that Marathon had not 
shown that Ruhrgas pursued the alleged pattern of fraud 
and misrepresentation during the Houston meetings”). The 
critical point here, rendering a forum non conveniens deter­
mination a threshold, nonmerits issue in the relevant context, 
is simply this: Resolving a forum non conveniens motion 
does not entail any assumption by the court of substantive 
“law-declaring power.” See id., at 584–585 (quoting In re 
Papandreou, 139 F. 3d, at 255). 

Statements in this Court’s opinion in Gulf Oil Corp. v. 
Gilbert, 330 U. S. 501 (1947), account in large part for the 
Third Circuit’s conclusion that forum non conveniens can 
come into play only after a domestic court determines that 
it has jurisdiction over the cause and the parties and is a 
proper venue for the action. See 436 F. 3d, at 361–362. 
The Court said in Gulf Oil that “the doctrine of forum non 
conveniens can never apply if there is absence of jurisdic­
tion,” 330 U. S., at 504, and that “[i]n all cases in which . . . 
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forum non conveniens comes into play, it presupposes at 
least two forums in which the defendant is amenable to proc­
ess,” id., at 506–507. 

Those statements from Gulf Oil, perhaps less than “felici­
tously” crafted, see Tr. of Oral Arg. 14, draw their meaning 
from the context in which they were embedded. The ques­
tion presented in Gulf Oil was whether a court fully compe­
tent to adjudicate the case, i. e., one that plainly had jurisdic­
tion over the cause and the parties and was a proper venue, 
could nevertheless dismiss the action under the forum non 
conveniens doctrine. The Court answered that question 
“yes.” 

As to the first statement—that “forum non conveniens 
can never apply if there is absence of jurisdiction”—it is of 
course true that once a court determines that jurisdiction is 
lacking, it can proceed no further and must dismiss the case 
on that account. In that scenario “forum non conveniens 
can never apply.” 

The second statement—that forum non conveniens “pre­
supposes at least two forums” with authority to adjudicate 
the case—was made in response to the Gulf Oil plaintiff ’s 
argument to this effect: Because the federal forum chosen by 
the plaintiff possessed jurisdiction and venue was proper, the 
court was obliged to adjudicate the case. See 330 U. S., at 
504 (explaining that a court’s statutory empowerment to en­
tertain a suit “does not settle the question whether it must 
do so”). Notably, in speaking of what the forum non conve­
niens doctrine “presupposes,” the Court said nothing that 
would negate a court’s authority to presume, rather than dis­
positively decide, the propriety of the forum in which the 
plaintiff filed suit. 

In sum, Gulf Oil did not present the question we here 
address: whether a federal court can dismiss under the 
forum non conveniens doctrine before definitively ascertain­
ing its own jurisdiction. Confining the statements we have 
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quoted to the setting in which they were made, we find in 
Gulf Oil no hindrance to the decision we reach today. 

The Third Circuit expressed the further concern that a 
court failing first to establish its jurisdiction could not condi­
tion a forum non conveniens dismissal on the defendant’s 
waiver of any statute of limitations defense or objection to 
the foreign forum’s jurisdiction. Unable so to condition a 
dismissal, the Court of Appeals feared, a court could not 
shield the plaintiff against a foreign tribunal’s refusal to en­
tertain the suit. 436 F. 3d, at 363, and n. 21. Accord In re 
Papandreou, 139 F. 3d, at 256, n. 6. Here, however, Malay­
sia International faces no genuine risk that the more conven­
ient forum will not take up the case. Proceedings to resolve 
the parties’ dispute are underway in China, with Sinochem 
as the plaintiff. Jurisdiction of the Guangzhou Admiralty 
Court has been raised, determined, and affirmed on appeal. 
We therefore need not decide whether a court conditioning 
a forum non conveniens dismissal on the waiver of jurisdic­
tional or limitations defenses in the foreign forum must first 
determine its own authority to adjudicate the case. 

V 

This is a textbook case for immediate forum non conve­
niens dismissal. The District Court’s subject-matter juris­
diction presented an issue of first impression in the Third 
Circuit, see 436 F. 3d, at 355, and was considered at some 
length by the courts below. Discovery concerning personal 
jurisdiction would have burdened Sinochem with expense 
and delay. And all to scant purpose: The District Court in­
evitably would dismiss the case without reaching the merits, 
given its well-considered forum non conveniens appraisal. 
Judicial economy is disserved by continuing litigation in the 
Eastern District of Pennsylvania given the proceedings long 
launched in China. And the gravamen of Malaysia Inter­
national’s complaint—misrepresentations to the Guangzhou 
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Admiralty Court in the course of securing arrest of the ves­
sel in China—is an issue best left for determination by the 
Chinese courts. 

If, however, a court can readily determine that it lacks 
jurisdiction over the cause or the defendant, the proper 
course would be to dismiss on that ground. In the mine run 
of cases, jurisdiction “will involve no arduous inquiry” and 
both judicial economy and the consideration ordinarily ac­
corded the plaintiff ’s choice of forum “should impel the fed­
eral court to dispose of [those] issue[s] first.” Ruhrgas, 526 
U. S., at 587–588. But where subject-matter or personal ju­
risdiction is difficult to determine, and forum non conve­
niens considerations weigh heavily in favor of dismissal, the 
court properly takes the less burdensome course. 

* * * 

For the reasons stated, the judgment of the Court of Ap­
peals is reversed, and the case is remanded for proceedings 
consistent with this opinion. 

It is so ordered. 
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LANCE et al. v. COFFMAN, COLORADO SECRETARY 
OF STATE 

on appeal from the united states district court for 
the district of colorado 

No. 06–641. Decided March 5, 2007 

Appellants/Plaintiffs, Colorado citizens, filed this federal suit, arguing that 
Article V, § 44, of the State Constitution, as interpreted by the State 
Supreme Court, violates their rights under the Elections Clause of the 
U. S. Constitution by depriving the state legislature of its responsibility 
to draw congressional districts. After this Court vacated the District 
Court’s initial judgment that it lacked jurisdiction under the Rooker-
Feldman doctrine, the District Court held that citizen-plaintiffs had 
standing to bring their Elections Clause challenge, but that the suit was 
barred by issue preclusion. 

Held: 
1. Plaintiffs lack standing to bring their Elections Clause claim. 

“A plaintiff raising only a general ly avai lable grievance about 
government . . . does not state an Article III case or controversy.” 
Lujan v. Defenders of Wildlife, 504 U. S. 555, 573–574. Here, the only 
injury alleged is that the Elections Clause has not been followed—pre­
cisely the kind of undifferentiated, generalized grievance about govern­
ment conduct this Court has refused to countenance in the past. See, 
e. g., Fairchild v. Hughes, 258 U. S. 126. Smiley v. Holm, 285 U. S. 355, 
and Ohio ex rel. Davis v. Hildebrant, 241 U. S. 565, distinguished. 

2. The District Court’s judgment is affirmed as to the dismissal of 
plaintiffs’ Petition Clause claim. 

444 F. Supp. 2d 1149, affirmed in part, vacated in part, and remanded. 

Per Curiam. 

The Elections Clause of the United States Constitution 
provides that the “Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by 
the Legislature thereof; but the Congress may at any time 
by Law make or alter such Regulations, except as to the 
Places of chusing Senators.” Art. I, § 4, cl. 1 (emphasis 
added). When Colorado legislators were unable to redraw 
congressional districts after the 2000 census to accommodate 
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an additional Representative, a state court did it for them. 
See Beauprez v. Avalos, 42 P. 3d 642 (Colo. 2002). The legis­
lature was able to pass a redistricting plan in 2003, which 
Colorado’s Governor signed into law. See Colo. Rev. Stat. 
Ann. § 2–1–101. 

Colorado’s attorney general, however, filed an original ac­
tion in the Colorado Supreme Court to enjoin Colorado’s 
secretary of state from implementing this new plan, noting 
that Article V, § 44, of the Colorado Constitution limits redis­
tricting to once per census. The Colorado General Assem­
bly intervened in the action to defend its plan. The Colo­
rado Supreme Court granted the injunction, holding that 
“judicially-created districts are just as binding and perma­
nent as districts created by the General Assembly,” and that 
the court-drawn plan must remain in effect until the next 
decennial census. People ex rel. Salazar v. Davidson, 79 
P. 3d 1221, 1231 (2003), cert. denied, 541 U. S. 1093 (2004). 
The court further held that this result did not offend the 
Elections Clause of the United States Constitution. 79 P. 
3d, at 1232. 

Immediately after Salazar was decided, four Colorado citi­
zens—none of whom had participated in Salazar—filed the 
instant action in Federal District Court. They argued that 
Article V, § 44, of the Colorado Constitution, as interpreted 
by the Colorado Supreme Court, violates their rights under 
the Elections Clause. 

The District Court initially determined that it lacked ju­
risdiction to hear the suit in light of the Rooker-Feldman 
doctrine, but we vacated and remanded for further proceed­
ings. Lance v. Dennis, 546 U. S. 459 (2006) (per curiam). 
On remand, the District Court held that the citizen-plaintiffs 
had standing to bring their Elections Clause challenge. 
Lance v. Dennis, 444 F. Supp. 2d 1149, 1154–1155 (2006). 
The court went on, however, to hold that the suit was barred 
by issue preclusion because the plaintiffs “stand in privity 
with the Secretary of State and the General Assembly,” who 
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were on the losing side in the Salazar litigation. 444 
F. Supp. 2d, at 1161. The concurring judge concluded that 
appellants lacked standing to sue in the first place. Id., at 
1162 (Porfilio, J., concurring in result). Plaintiffs appeal 
once again. 

Federal courts must determine that they have jurisdiction 
before proceeding to the merits. Steel Co. v. Citizens for 
Better Environment, 523 U. S. 83, 94–95 (1998).* Article 
III of the Constitution limits the jurisdiction of federal 
courts to “Cases” and “Controversies.” One component of 
the case-or-controversy requirement is standing, which re­
quires a plaintiff to demonstrate the now-familiar elements 
of injury in fact, causation, and redressability. See Lujan v. 
Defenders of Wildlife, 504 U. S. 555, 560–561 (1992). “We 
have consistently held that a plaintiff raising only a generally 
available grievance about government—claiming only harm 
to his and every citizen’s interest in proper application of the 
Constitution and laws, and seeking relief that no more di­
rectly and tangibly benefits him than it does the public at 
large—does not state an Article III case or controversy.” 
Id., at 573–574. See also DaimlerChrysler Corp. v. Cuno, 
547 U. S. 332, 344 (2006) (refusing to create an exception to 
the general prohibition on taxpayer standing for challenges 
to state tax or spending decisions, and observing that tax­
payer standing has been rejected “because the alleged injury 
is not ‘concrete and particularized,’ but instead a grievance 
the taxpayer ‘suffers in some indefinite way in common with 
people generally’ ” (citation omitted)). 

Our refusal to serve as a forum for generalized grievances 
has a lengthy pedigree. In Fairchild v. Hughes, 258 U. S. 
126 (1922), for example, a citizen sued the Secretary of State 

*Our prior decision in this case did not violate this principle because 
Rooker-Feldman concerns a district court’s subject-matter jurisdiction, 
Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U. S. 280, 291 
(2005), and “there is no unyielding jurisdictional hierarchy,” Ruhrgas AG 
v. Marathon Oil Co., 526 U. S. 574, 578 (1999). 
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and the Attorney General to challenge the procedures by 
which the Nineteenth Amendment was ratified. We dis­
missed the suit because it was “not a case within the mean­
ing of . . . Article III.” Id., at 129. The plaintiff sought to 
assert “only the right, possessed by every citizen, to require 
that the Government be administered according to law and 
that the public moneys be not wasted.” Ibid. “Obviously,” 
we held, “this general right does not entitle a private citizen 
to institute [a suit] in the federal courts.” Id., at 129–130. 

Similarly, in Ex parte Lévitt, 302 U. S. 633 (1937) (per cu­
riam), we dismissed a citizen suit claiming that Justice 
Black’s appointment to this Court contravened the Constitu­
tion’s Ineligibility Clause, Art. I, § 6, cl. 2. We found that 
the petitioner had no interest in the suit “other than that of 
a citizen and a member of the bar of this Court.” 302 U. S., 
at 634. That was not enough. To have standing, we ob­
served, a plaintiff must have more than “a general interest 
common to all members of the public.” Ibid. See also 
Frothingham v. Mellon, decided with Massachusetts v. Mel­
lon, 262 U. S. 447, 488 (1923) (taxpayer standing cannot be 
predicated upon an injury the plaintiff “suffers in some in­
definite way in common with people generally”). Cf. Tyler 
v. Judges of Court of Registration, 179 U. S. 405, 406 (1900) 
(“[E]ven in a proceeding which he prosecutes for the benefit 
of the public . . . [the plaintiff] must generally aver an injury 
peculiar to himself, as distinguished from the great body of 
his fellow citizens”). 

A pair of more recent cases further illustrates the point. 
In United States v. Richardson, 418 U. S. 166 (1974), a fed­
eral taxpayer challenged the Government’s failure to disclose 
certain CIA expenditures as a violation of the Constitution’s 
Accounts Clause, which requires that “a regular Statement 
and Account of the Receipts and Expenditures of all public 
Money shall be published from time to time.” Art. I, § 9, 
cl. 7. Relying on Lévitt, this Court dismissed the claim as a 
“generalized grievance” that is “plainly undifferentiated and 
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‘common to all members of the public.’ ” Richardson, 418 
U. S., at 176–177. See also id., at 191 (Powell, J., concurring) 
(“The power recognized in Marbury v. Madison, 1 Cranch 
137 (1803), is a potent one. Its prudent use seems to me 
incompatible with unlimited notions of taxpayer and citizen 
standing”). 

The same day, in Schlesinger v. Reservists Comm. to Stop 
the War, 418 U. S. 208 (1974), we addressed standing to bring 
a challenge under the Constitution’s Incompatibility Clause, 
which provides that “no Person holding any Office under the 
United States, shall be a Member of either House during his 
Continuance in Office.” Art. I, § 6, cl. 2. Citizen-taxpayers 
brought a lawsuit contending that Members of Congress who 
were also members of the military Reserves violated the In­
compatibility Clause. This Court dismissed for lack of 
standing. It “reaffirm[ed] Lévitt in holding that standing to 
sue may not be predicated upon an interest of the kind al­
leged here which is held in common by all members of the 
public, because of the necessarily abstract nature of the in­
jury all citizens share.” 418 U. S., at 220. Refusing to en­
tertain generalized grievances ensures that “there is a real 
need to exercise the power of judicial review” in a particular 
case, and it helps guarantee that courts fashion remedies “no 
broader than required by the precise facts to which the 
court’s ruling would be applied.” Id., at 221–222. In short, 
it ensures that courts exercise power that is judicial in 
nature. 

The instant case parallels Fairchild, Lévitt, and their 
progeny. The plaintiffs here are four Colorado voters. 
Three days after the Colorado Supreme Court issued its de­
cision in Salazar, they filed a complaint alleging that “Article 
V, § 44 of the Colorado Constitution, as interpreted in Sala­
zar, violated [the Elections Clause] of the U. S. Constitution 
by depriving the state legislature of its responsibility to 
draw congressional districts.” Lance v. Davidson, 379 
F. Supp. 2d 1117, 1122 (2005). In light of the discussion 
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above, the problem with this allegation should be obvious: 
The only injury plaintiffs allege is that the law—specifically 
the Elections Clause—has not been followed. This injury is 
precisely the kind of undifferentiated, generalized grievance 
about the conduct of government that we have refused to 
countenance in the past. It is quite different from the sorts 
of injuries alleged by plaintiffs in voting rights cases where 
we have found standing. See, e. g., Baker v. Carr, 369 U. S. 
186, 207–208 (1962). Because plaintiffs assert no particular­
ized stake in the litigation, we hold that they lack standing 
to bring their Elections Clause claim. 

Our two decisions construing the term “Legislature” in the 
Elections Clause do not contradict this holding. Each of 
these cases was filed by a relator on behalf of the State 
rather than private citizens acting on their own behalf, as is 
the case here. See State ex rel. Smiley v. Holm, 184 Minn. 
647, 238 N. W. 792 (1931) (per curiam), rev’d sub nom. Smi­
ley v. Holm, 285 U. S. 355 (1932); Ohio ex rel. Davis v. Hilde­
brant, 241 U. S. 565 (1916). In neither case did we address 
whether a private citizen had alleged a “concrete and partic­
ularized” injury sufficient to satisfy the requirements of 
Article III. 

The judgment of the United States District Court for the 
District of Colorado is therefore vacated in part, and the case 
is remanded with instructions to dismiss the Elections 
Clause claim for lack of standing. We affirm the District 
Court’s dismissal of the Petition Clause claim. 

It is so ordered. 
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After respondent (PG&E) filed for Chapter 11 bankruptcy, petitioner 
(Travelers), which had previously issued a surety bond to guarantee 
PG&E’s payment of state workers’ compensation benefits, asserted a 
claim in the bankruptcy action to protect itself should PG&E default on 
the benefits. With the Bankruptcy Court’s approval, PG&E agreed to 
insert language into its reorganization plan and disclosure statement to 
protect Travelers in case of such a default. Additional litigation over 
the negotiated language nevertheless ensued and was ultimately re­
solved by a court-approved stipulation stating, inter alia, that Travelers 
could assert a general unsecured claim for attorney’s fees, which were 
authorized in the parties’ original indemnity agreements. When Trav­
elers filed an amended claim for such fees, PG&E objected based on the 
rule the Ninth Circuit adopted in its prior Fobian decision that where 
the litigated issues involve not basic contract enforcement questions, 
but issues peculiar to federal bankruptcy law, attorney’s fees generally 
will not be awarded. The Bankruptcy Court rejected Travelers’ claim 
on that basis, and the District Court and the Ninth Circuit affirmed. 

Held: 
1. Federal bankruptcy law does not disallow contract-based claims for 

attorney’s fees based solely on the fact that the fees were incurred liti­
gating bankruptcy law issues. Because the Fobian rule finds no sup­
port in federal bankruptcy law, the Ninth Circuit erred in disallowing 
Travelers’ claim. Pp. 448–454. 

(a) The American rule that “the prevailing litigant is ordinarily not 
entitled to collect a reasonable attorneys’ fee from the loser,” Alyeska 
Pipeline Service Co. v. Wilderness Society, 421 U. S. 240, 247, may be 
overcome by, inter alia, an “enforceable contract” allocating such fees, 
Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U. S. 714, 717. 
A contract allocating attorney’s fees that is enforceable under substan­
tive, nonbankruptcy law is allowable in bankruptcy except where the 
Bankruptcy Code provides otherwise. Cf. Security Mortgage Co. v. 
Powers, 278 U. S. 149, 154. The Code does not do so here. Pp. 448–449. 

(b) Under the Bankruptcy Code, the bankruptcy court “shall allow” 
a creditor’s claim “except to the extent that” the claim implicates any of 
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nine enumerated exceptions. 11 U. S. C. § 502(b). Because Travelers’ 
attorney’s fees claim has nothing to do with the exceptions set forth 
in §§ 502(b)(2)–(9), it must be allowed unless it is unenforceable under 
§ 502(b)(1), which disallows any claim that is “unenforceable against the 
debtor and property of the debtor, under any agreement or applicable 
law for a reason other than because such claim is contingent or unma­
tured.” Pp. 449–450. 

(c) Section 502(b)(1) is most naturally understood to provide that, 
with limited exceptions, any defense to a claim that is available outside 
of the bankruptcy context is also available in bankruptcy. This reading 
is consistent not only with the plain statutory text, but also with the 
settled principle that “[c]reditors’ entitlements in bankruptcy arise in 
the first instance from the underlying substantive law creating the debt­
or’s obligation, subject to any qualifying or contrary provisions of the 
Bankruptcy Code.” Raleigh v. Illinois Dept. of Revenue, 530 U. S. 15, 
20. That principle requires bankruptcy courts to consult state law in 
determining the validity of most claims. See ibid. Thus, when the 
Code uses the word “claim”—i. e., a “right to payment,” § 101(5)(A)—it 
is usually referring to a right to payment recognized under state law, 
“[u]nless some federal interest requires a different result,” Butner v. 
United States, 440 U. S. 48, 55. Pp. 450–451. 

(d) The Fobian rule finds no support in § 502 or elsewhere in fed­
eral bankruptcy law. The Fobian court did not identify any Code pro­
vision as presenting such support, but instead cited three of its own 
prior decisions, none of which identified any basis for disallowing a 
contractual claim for attorney’s fees. Nor did the court have occasion 
to do so; in each of those cases, the attorney’s fees claim failed as a 
matter of state law. The absence of such textual support is fatal for 
the Fobian rule. See FCC v. NextWave Personal Communications 
Inc., 537 U. S. 293, 302. In light of § 502(b)(1)’s broad, permissive scope, 
and the Court’s prior recognition that “the character of [a contractual] 
obligation to pay attorney’s fees presents no obstacle to enforcing it in 
bankruptcy,” it necessarily follows that the Fobian rule cannot stand. 
Security Mortgage, supra, at 154. Pp. 451–454. 

2. The Court expresses no opinion as to PG&E’s arguments that unse­
cured claims for contractual attorney’s fees, such as Travelers’, are cate­
gorically disallowed by § 506(b), which expressly authorizes such fees 
“[t]o the extent that an allowed secured claim is secured by property 
[whose] value [exceeds] the amount of such claim,” and that such disal­
lowance is confirmed by the Bankruptcy Code’s structure and purpose, 
as examined against the backdrop of pre-Code bankruptcy law. The 
Court ordinarily does not consider arguments, such as these, that were 
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neither raised nor addressed below, Cooper Industries, Inc. v. Aviall 
Services, Inc., 543 U. S. 157, 168–169, and PG&E has not identified any 
circumstances warranting an exception to that rule here. PG&E’s in­
sistence that its arguments are “fairly included” within the question 
presented in the certiorari petition is not persuasive. Pp. 454–456. 

167 Fed. Appx. 593, vacated and remanded. 

Alito, J., delivered the opinion for a unanimous Court. 

G. Eric Brunstad, Jr., argued the cause for petitioner. 
With him on the briefs were Rheba Rutkowski, Robert A. 
Brundage, and William C. Heuer. 

E. Joshua Rosenkranz argued the cause for resondent. 
With him on the brief were David B. Goodwin, Carren Shul­
man, Timothy S. Mehok, Gary M. Kaplan, and Thomas C. 
Goldstein.* 

Justice Alito delivered the opinion of the Court. 

We are asked to consider whether federal bankruptcy 
law precludes an unsecured creditor from recovering attor­
ney’s fees authorized by a prepetition contract and incurred 
in postpetition litigation. The Court of Appeals for the 
Ninth Circuit held, based on a rule previously adopted by 
that court, that such fees are categorically prohibited—even 
where the contractual allocation of attorney’s fees would be 
enforceable under applicable nonbankruptcy law—to the ex­
tent the litigation involves issues of federal bankruptcy law. 
Because that rule finds no support in the Bankruptcy Code, 
we vacate and remand. 

I 

Respondent Pacific Gas and Electric Company (PG&E) 
filed a voluntary Chapter 11 bankruptcy petition in April 

*Briefs of amici curiae urging reversal were filed for the Surety & 
Fidelity Association of America by Edward G. Gallagher; and for the 
American Insurance Association by Craig Goldblatt and Caroline Rogus. 

Robert M. Zinman filed a brief for Richard Aaron et al. as amici curiae 
urging affirmance. 
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2001, 11 U. S. C. § 1101 et seq., and continued thereafter to 
operate its business as a “debtor in possession,” §§ 1107(a), 
1108. The bankruptcy filing caught the attention of peti­
tioner Travelers Casualty & Surety Company (Travelers), 
which had previously issued a $100 million surety bond on 
PG&E’s behalf to the California Department of Industrial 
Relations, guaranteeing PG&E’s payment of state workers’ 
compensation benefits to injured employees.1 In connection 
with the bond, PG&E executed a series of indemnity agree­
ments in favor of Travelers. The indemnity agreements 
provide that PG&E will be responsible for any loss Travelers 
might incur in connection with the bonds, including any at­
torney’s fees incurred in pursuing, protecting, or litigating 
Travelers’ rights in connection with those bonds. 

Although no default occurred, Travelers asserted a claim 
in the bankruptcy action to protect itself in case PG&E de­
faulted on its workers’ compensation benefits at some point 
in the future, requiring Travelers to make payments under 
its bond. In response to Travelers’ claim, and with the 
knowledge and approval of the Bankruptcy Court, PG&E 
agreed to insert language into its reorganization plan and 
disclosure statement to protect Travelers’ right to indemnity 
and subrogation in the event of a default by PG&E. 

Travelers claimed, however, that PG&E then unilaterally 
altered the negotiated language in a way that substantially 
diminished the protection it had been seeking. According 
to Travelers, that development resulted in additional litiga­

1 California law required PG&E to provide workers’ compensation bene­
fits for its employees by either (1) purchasing workers’ compensation in­
surance from a licensed provider of such insurance or (2) adopting a plan, 
with the State’s approval, to self-insure. PG&E chose the latter option, 
and was therefore required to post security with the State to ensure ongo­
ing payment of mandatory workers’ compensation benefits. See Cal. Lab. 
Code Ann. §§ 3700, 3701 (West 2003). Travelers posted the required secu­
rity by issuing a bond on PG&E’s behalf. The bond makes Travelers lia­
ble, up to $100 million, for workers’ compensation benefits in the event of 
a default by PG&E. 
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tion, but Travelers and PG&E ultimately resolved the dis­
pute by entering into a stipulation that was later approved 
by the Bankruptcy Court. In addition to accommodating 
Travelers’ substantive concerns, the stipulation stated that 
Travelers “ ‘may assert its claim for attorneys’ fees under 
the [i]ndemnity [a]greements’ ” (subject to PG&E’s right to 
object) as a general unsecured claim against PG&E. Brief 
for Petitioner 17. 

Travelers subsequently filed an amended proof of claim 
seeking to recover the attorney’s fees it incurred in con­
nection with PG&E’s bankruptcy proceedings. PG&E ob­
jected, arguing that Travelers could not recover attorney’s 
fees incurred while litigating issues of bankruptcy law. 

The Bankruptcy Court agreed and rejected Travelers’ 
claim on that basis. App. to Pet. for Cert. 23a–25a. Travel­
ers appealed that ruling to the District Court. The District 
Court affirmed, relying on In re Fobian, 951 F. 2d 1149 (CA9 
1991), which held that “where the litigated issues involve not 
basic contract enforcement questions, but issues peculiar to 
federal bankruptcy law, attorney’s fees will not be awarded 
absent bad faith or harassment by the losing party,” id., at 
1153. See App. to Pet. for Cert. 10a, 17a. 

Travelers appealed again, and the United States Court of 
Appeals for the Ninth Circuit affirmed. 167 Fed. Appx. 593 
(2006). The panel acknowledged that, in at least some cir­
cumstances, a “ ‘prevailing party in a bankruptcy proceeding 
may be entitled to an award of attorney fees in accordance 
with applicable state law . . . .’  ”  Id., at 594 (quoting In re 
Baroff, 105 F. 3d 439, 441 (CA9 1997)). The panel neverthe­
less rejected Travelers’ claim based on the Fobian rule, 
which it cited for the proposition that “attorney fees are not 
recoverable in bankruptcy for litigating issues ‘peculiar to 
federal bankruptcy law.’ ” 167 Fed. Appx., at 594 (quoting 
Fobian, supra, at 1153). The panel explained that, because 
the fees claimed by Travelers were incurred litigating issues 
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that were “governed entirely by federal bankruptcy law,” 
Travelers’ claim necessarily failed. 167 Fed. Appx., at 594.2 

Travelers sought review in this Court, noting a conflict 
among the Courts of Appeals regarding the validity of the 
Fobian rule. Compare Fobian, supra, at 1153, with In re 
Shangra-La, Inc., 167 F. 3d 843, 848–849 (CA4 1999). We 
granted certiorari to resolve that conflict, post, p. 948. 

II 

Under the American Rule, “the prevailing litigant is ordi­
narily not entitled to collect a reasonable attorneys’ fee from 
the loser.” Alyeska Pipeline Service Co. v. Wilderness So­
ciety, 421 U. S. 240, 247 (1975); see Hauenstein v. Lynham, 
100 U. S. 483, 490–491 (1880); Arcambel v. Wiseman, 3 Dall.  
306 (1796). This default rule can, of course, be overcome by 
statute. Fleischmann Distilling Corp. v. Maier Brewing 
Co., 386 U. S. 714, 717 (1967). It can also be overcome by an 
“enforceable contract” allocating attorney’s fees. Ibid. 

In a case governed by the Bankruptcy Act of 1898, we 
observed that “[t]he character of [a contractual] obligation 
to pay attorney’s fees presents no obstacle to enforcing it in 
bankruptcy, either as a provable claim or by way of a lien 
upon specific property.” Security Mortgage Co. v. Powers, 
278 U. S. 149, 154 (1928). Similarly, under the terms of the 
current Bankruptcy Code, it remains true that an otherwise 
enforceable contract allocating attorney’s fees (i. e., one 
that is enforceable under substantive, nonbankruptcy law) 
is allowable in bankruptcy except where the Bankruptcy 
Code provides otherwise. See 4 Collier on Bankruptcy 

2 The Court of Appeals incorporated by reference the reasoning em­
ployed in In re DeRoche, 434 F. 3d 1188 (CA9 2006), which was decided by 
the same panel that decided this case. 167 Fed. Appx., at 593. Although 
the DeRoche opinion is longer than its counterpart in this case, it adds 
very little to the panel’s explanation of the Fobian rule. See 434 F. 3d, 
at 1190–1192. 
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¶ 506.04[3][a], p. 506–118 (rev. 15th ed. 2006) (hereinafter 
Collier). 

This case requires us to consider whether the Bankruptcy 
Code disallows contract-based claims for attorney’s fees 
based solely on the fact that the fees at issue were incurred 
litigating issues of bankruptcy law. We conclude that it 
does not. 

A 

When a debtor declares bankruptcy, each of its creditors 
is entitled to file a proof of claim—i. e., a document providing 
proof of a “right to payment,” 11 U. S. C. § 101(5)(A)—against 
the debtor’s estate. Once a proof of claim has been filed, the 
court must determine whether the claim is “allowed” under 
§ 502(a) of the Bankruptcy Code: “A claim or interest, proof 
of which is filed under section 501 . . . is deemed allowed, 
unless a party in interest . . .  objects.” 

But even where a party in interest objects, the court “shall 
allow” the claim “except to the extent that” the claim impli­
cates any of the nine exceptions enumerated in § 502(b). 
Those exceptions apply where the claim at issue is “unen­
forceable against the debtor . . .  under any agreement or 
applicable law,” § 502(b)(1); “is for unmatured interest,” 
§ 502(b)(2); “is for [property tax that] exceeds the value of 
the [estate’s] interest” in the property, § 502(b)(3); “is for 
services of an insider or attorney of the debtor” and “exceeds 
the reasonable value of such services,” § 502(b)(4); is for un­
matured debt on certain alimony and child support obliga­
tions, § 502(b)(5); is for certain “damages resulting from the 
termination” of a lease or employment contract, §§ 502(b)(6) 
and (7); “results from a reduction, due to late payment, in 
the amount of . . . credit available to the debtor in connec­
tion with an employment tax on wages, salaries, or commis­
sions earned from the debtor,” § 502(b)(8); or was brought to 
the court’s attention through an untimely proof of claim, 
§ 502(b)(9). 
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Travelers’ claim for attorney’s fees has nothing to do with 
property tax, child support or alimony, services provided by 
an attorney of the debtor, damages resulting from the termi­
nation of a lease or employment contract, or the late payment 
of any employment tax. See §§ 502(b)(2)–(8). Nor does it 
appear that the proof of claim was untimely. See § 502(b)(9). 
Thus, Travelers’ claim must be allowed under § 502(b) unless 
it is unenforceable within the meaning of § 502(b)(1). 

B 

Section 502(b)(1) disallows any claim that is “unenforceable 
against the debtor and property of the debtor, under any 
agreement or applicable law for a reason other than because 
such claim is contingent or unmatured.” This provision is 
most naturally understood to provide that, with limited ex­
ceptions, any defense to a claim that is available outside of 
the bankruptcy context is also available in bankruptcy. See 
4 Collier ¶ 502.03[2][b], at 502–22 (explaining that § 502(b)(1) 
is generally understood to “make available to the trustee any 
defense” available to the debtor “under applicable nonbank­
ruptcy law”—i. e., any defense that the debtor “could have 
interposed, absent bankruptcy, in a suit on the [same sub­
stantive] claim by the creditor”). 

This reading of § 502(b)(1) is consistent not only with the 
plain statutory text, but also with the settled principle that 
“[c]reditors’ entitlements in bankruptcy arise in the first in­
stance from the underlying substantive law creating the 
debtor’s obligation, subject to any qualifying or contrary pro­
visions of the Bankruptcy Code.” Raleigh v. Illinois Dept. 
of Revenue, 530 U. S. 15, 20 (2000). That principle requires 
bankruptcy courts to consult state law in determining the 
validity of most claims. See ibid. 

Indeed, we have long recognized that the “ ‘basic federal 
rule’ in bankruptcy is that state law governs the substance 
of claims, Congress having ‘generally left the determina­
tion of property rights in the assets of a bankrupt’s estate 
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to state law.’ ” Ibid. (quoting Butner v. United States, 
440 U. S. 48, 57, 54 (1979); citation omitted). Accordingly, 
when the Bankruptcy Code uses the word “claim”—which 
the Code itself defines as a “right to payment,” 11 U. S. C. 
§ 101(5)(A)—it is usually referring to a right to payment rec­
ognized under state law. As we stated in Butner, “[p]rop­
erty interests are created and defined by state law,” and 
“[u]nless some federal interest requires a different result, 
there is no reason why such interests should be analyzed 
differently simply because an interested party is involved in 
a bankruptcy proceeding.” 440 U. S., at 55; accord, Vanston 
Bondholders Protective Comm. v. Green, 329 U. S. 156, 161 
(1946) (“What claims of creditors are valid and subsisting 
obligations against the bankrupt at the time a petition in 
bankruptcy is filed is a question which, in the absence of 
overruling federal law, is to be determined by reference to 
state law”). 

C 

In rejecting Travelers’ claim for contractual attorney’s 
fees, the Court of Appeals did not conclude that the claim 
was “unenforceable” under § 502(b)(1) as a matter of applica­
ble nonbankruptcy law. Nor did it conclude that Travelers’ 
claim was rendered unenforceable by any provision of the 
Bankruptcy Code. To the contrary, the court acknowledged 
that, in at least some circumstances, a “ ‘prevailing party in 
a bankruptcy proceeding may be entitled to an award of at­
torney fees in accordance with applicable state law . . . .’  ”  
167 Fed. Appx., at 594 (quoting Baroff, 105 F. 3d, at 441). 

The court nevertheless rejected Travelers’ claim based 
solely on a rule of that court’s own creation—the so-called 
Fobian rule—which dictates that “attorney fees are not re­
coverable in bankruptcy for litigating issues ‘peculiar to fed­
eral bankruptcy law.’ ” 167 Fed. Appx., at 594 (quoting Fob­
ian, 951 F. 2d, at 1153). The court explained that, because 
the fees claimed by Travelers were incurred litigating issues 
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that were “governed entirely by federal bankruptcy law,” 
167 Fed. Appx., at 594, Travelers’ claim necessarily failed. 

The Fobian rule finds no support in the Bankruptcy Code, 
either in § 502 or elsewhere. In Fobian, the court did not 
identify any provision of the Bankruptcy Code as providing 
support for the new rule. See 951 F. 2d, at 1153. Instead, 
the court cited three of its own prior decisions, In re John­
son, 756 F. 2d 738 (1985); In re Coast Trading Co., 744 F. 2d 
686 (1984); and In re Fulwiler, 624 F. 2d 908 (1980) (per cu­
rium). Significantly, in none of those cases did the court 
identify any basis for disallowing a contractual claim for at­
torney’s fees incurred litigating issues of federal bankruptcy 
law. Nor did the court have occasion to do so; in each of 
those cases, the claim for attorney’s fees failed as a matter of 
state law. See Johnson, supra, at 741–742; Coast Trading, 
supra, at 693; Fulwiler, supra, at 910.3 

The absence of textual support is fatal for the Fobian rule. 
Consistent with our prior statements regarding creditors’ 
entitlements in bankruptcy, see, e. g., Raleigh, supra, at 20, 
we generally presume that claims enforceable under appli­
cable state law will be allowed in bankruptcy unless they 
are expressly disallowed. See 11 U. S. C. § 502(b). Neither 
the court below nor PG&E has offered any reason why the 
fact that the attorney’s fees in this case were incurred lit­

3 In Johnson, the debtor sought attorney’s fees after the creditor unsuc­
cessfully requested relief from the automatic stay under 11 U. S. C. 
§ 362(d)(1). The debtor acknowledged that the contract between the par­
ties entitled only the creditor to attorney’s fees, but the debtor claimed 
that a California statute extended that entitlement to both parties. The 
court rejected that argument, noting that the statute applied only in the 
context of an “ ‘action on a contract,’ ” and concluding that a request for 
relief from an automatic stay could not be considered an action on a con­
tract. 756 F. 2d, at 741–742. Both Coast Trading and Fulwiler involved 
claims for attorney’s fees based on an Oregon statute similar to the statute 
at issue in Johnson; the court found the statute inapplicable in both cases. 
Coast Trading, 744 F. 2d, at 693; Fulwiler, 624 F. 2d, at 909–910. 
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igating issues of federal bankruptcy law overcomes that 
presumption. 

Section 502(b)(4) is instructive on this point. That provi­
sion expressly disallows claims for a particular category of 
attorney’s fees—those “for services of an . . .  attorney of the 
debtor,” to the extent the claimed fees “excee[d] the reason­
able value of such services.” The existence of that provision 
suggests that, in its absence, a claim for such fees would be 
allowed in bankruptcy to the extent enforceable under state 
law. The absence of an analogous provision excluding the 
category of fees covered by the Fobian rule likewise sug­
gests that the Code does not categorically disallow them. 
See 4 Collier ¶ 506.04[3][a], at 506–118 (concluding that Fob­
ian “inverts the proper analysis” by allowing attorney’s fees 
only where they are expressly authorized by the Bankruptcy 
Code, and explaining that “a claim for attorney’s fees arising 
in the context of litigating bankruptcy issues must be al­
lowed if valid under applicable state law”). 

Congress, of course, has the power to amend the Bank­
ruptcy Code by adding a provision expressly disallowing 
claims for attorney’s fees incurred by creditors in the litiga­
tion of bankruptcy issues. But because no such provision 
exists, the Bankruptcy Code provides no basis for disallow­
ing Travelers’ claim on the grounds stated by the Ninth 
Circuit. 

As we explained in FCC v. NextWave Personal Commu­
nications Inc., 537 U. S. 293 (2003), “where Congress has 
intended to provide . . .  exceptions to provisions of the 
Bankruptcy Code, it has done so clearly and expressly.” Id., 
at 302. Here, the Bankruptcy Code does not “clearly and 
expressly” compel courts to follow the Fobian rule; on the 
contrary, the Code says nothing about unsecured claims for 
contractual attorney’s fees incurred while litigating issues of 
bankruptcy law. In light of the broad, permissive scope of 
§ 502(b)(1), and our prior recognition that “[t]he character of 
[a contractual] obligation to pay attorney’s fees presents no 
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obstacle to enforcing it in bankruptcy,” it necessarily follows 
that the Fobian rule cannot stand. Security Mortgage, 278 
U. S., at 154; see Cohen v. de la Cruz, 523 U. S. 213, 221 (1998) 
(“We . . . ‘will not read the Bankruptcy Code to erode past 
bankruptcy practice absent a clear indication that Congress 
intended such a departure’ ” (quoting Pennsylvania Dept. of 
Public Welfare v. Davenport, 495 U. S. 552, 563 (1990))). 

III 

PG&E makes no effort to defend the Fobian rule. See 
Tr. of Oral Arg. 28 (conceding that PG&E does not defend 
the Fobian rule, and acknowledging that “[t]he Fobian rule 
is wrong . . . as to the  distinction that it draws between State 
law and Federal litigation”). Instead, PG&E argues that 
§ 506(b) categorically disallows unsecured claims for contrac­
tual attorney’s fees and—noting that Travelers’ claim is un­
secured—asks us to affirm on that basis. Section 506(b) pro­
vides as follows: 

“To the extent that an allowed secured claim is secured 
by property the value of which . . .  is  greater than the 
amount of such claim, there shall be allowed to the 
holder of such claim, interest on such claim, and any rea­
sonable fees, costs, or charges provided for under the 
agreement or State statute under which such claim 
arose.” 11 U. S. C. § 506(b) (2000 ed., Supp. V). 

According to PG&E, this provision authorizes claims for con­
tractual attorney’s fees to the extent the creditor is over­
secured, but disallows such claims to the extent the creditor 
is either not oversecured or (like Travelers) completely unse­
cured. This reading of the Code, PG&E argues, “is not a 
matter of negative implication, but of explicit negation.” 
Brief for Respondent 18. PG&E also argues that the struc­
ture and purpose of the Bankruptcy Code, examined against 
the backdrop of pre-Code bankruptcy law, confirm that Con­
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gress did not intend to allow unsecured creditors to recover 
attorney’s fees. See id., at 25–38. 

PG&E did not raise these arguments below. Conse­
quently, none of the lower courts had occasion to address 
them. Nor were these arguments presented in PG&E’s 
brief in opposition to certiorari. PG&E nevertheless insists 
that we should address these arguments as though they were 
“fairly included” within the question presented in Travelers’ 
petition for certiorari. See id., at 41. That contention ap­
pears to be premised on the theory that “the Fobian rule 
reaches the correct conclusion in this case,” but “doesn’t 
go far enough in . . . preventing creditors from requiring 
other creditors to pay for their attorneys’ fees.” Tr. of 
Oral Arg. 25. 

We are not persuaded. We granted certiorari to resolve 
a conflict among the lower courts regarding the Fobian rule, 
which is analytically distinct from, and fundamentally at 
odds with, PG&E’s reading of § 506(b).4 

In any event, we ordinarily do not consider claims that 
were neither raised nor addressed below, Cooper Industries, 
Inc. v. Aviall Services, Inc., 543 U. S. 157, 168–169 (2004), 
and PG&E has failed to identify any circumstances that 
would warrant an exception to that rule in this case. We 
therefore will not consider these arguments.5 

4 PG&E’s new reading of the Code would prohibit all unsecured credi­
tors from recovering contractual, postpetition attorney’s fees in bank­
ruptcy proceedings—even if those fees were incurred while litigating is­
sues of state law. See Brief for Respondent 17–19. The Fobian rule, by 
contrast, would allow such a recovery—even by unsecured creditors—so 
long as the litigation resulting in the claimed fees did not involve “issues 
peculiar to federal bankruptcy law.” See In re Fobian, 951 F. 2d 1149, 
1153 (CA9 1991). 

5 For similar reasons, we will not address PG&E’s argument that Travel­
ers’ claim should be denied based on the theory that the fees at issue were 
incurred in connection with activities that were not reasonably necessary 
to preserve Travelers’ rights and, alternatively, were not authorized by 
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Accordingly, we express no opinion with regard to 
whether, following the demise of the Fobian rule, other prin­
ciples of bankruptcy law might provide an independent basis 
for disallowing Travelers’ claim for attorney’s fees. We con­
clude only that the Court of Appeals erred in disallowing 
that claim based on the fact that the fees at issue were in­
curred litigating issues of bankruptcy law. 

* * * 

The judgment of the United States Court of Appeals for 
the Ninth Circuit is therefore vacated, and the case is re­
manded for further proceedings consistent with this opinion. 

It is so ordered. 

Travelers’ contract with PG&E. See Brief for Respondent 42–49. This 
argument was not addressed below, was not raised in PG&E’s brief in 
opposition to certiorari, and bears no relation to the question presented. 
See this Court’s Rule 14.1(a) (“Only the questions set out in the petition, 
or fairly included therein, will be considered by the Court”). 
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ROCKWELL INTERNATIONAL CORP. et al. v.

UNITED STATES et al.


certiorari to the united states court of appeals for 
the tenth circuit 

No. 05–1272. Argued December 5, 2006—Decided March 27, 2007 

While employed as an engineer at a nuclear weapons plant run by peti­
tioner Rockwell under a Government contract, respondent Stone pre­
dicted that Rockwell’s system for creating solid “pondcrete” blocks from 
toxic pond sludge and cement would not work because of problems in 
piping the sludge. However, Rockwell successfully made such blocks 
and discovered “insolid” ones only after Stone was laid off in 1986. In 
1989, Stone filed a qui tam suit under the False Claims Act, which pro­
hibits submitting false or fraudulent payment claims to the United 
States, 31 U. S. C. § 3729(a); permits remedial civil actions to be brought 
by the Attorney General, § 3730(a), or by private individuals in the Gov­
ernment’s name, § 3730(b)(1); but eliminates federal-court jurisdiction 
over actions “based upon the public disclosure of allegations or 
transactions . . .  ,  unless the action is brought by the Attorney General 
or the person bringing the action is an original source of the informa­
tion,” § 3730(e)(4)(A). An “original source” “has direct and independent 
knowledge of the information on which the allegations are based and has 
voluntarily provided the information to the Government before filing 
an action . . . based on the information.” § 3730(e)(4)(B). In 1996, the 
Government intervened, and, with Stone, filed an amended complaint, 
which did not allege that Stone’s predicted piping-system defect caused 
the insolid blocks. Nor was such defect mentioned in a statement of 
claims included in the final pretrial order, which instead alleged that the 
pondcrete failed because a new foreman used an insufficient cement-to­
sludge ratio. The jury found for respondents with respect to claims 
covering the pondcrete allegations, but found for Rockwell with respect 
to all other claims. The District Court denied Rockwell’s postverdict 
motion to dismiss Stone’s claims, finding that Stone was an original 
source. The Tenth Circuit affirmed in part, but remanded for the Dis­
trict Court to determine whether Stone had disclosed his information 
to the Government before filing the action. The District Court found 
Stone’s disclosure inadequate, but the Tenth Circuit disagreed and held 
that Stone was an original source. 
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Held: 
1. Section 3730(e)(4)’s original-source requirement is jurisdictional. 

Thus, regardless of whether Rockwell conceded Stone’s original-source 
status, this Court must decide whether Stone meets this jurisdictional 
requirement. Pp. 467–470. 

2. Because Stone does not meet § 3730(e)(4)(B)’s requirement that a 
relator have “direct and independent knowledge of the information 
on which the allegations are based,” he is not an original source. 
Pp. 470–476. 

(a) The “information” to which subparagraph (B) speaks is the in­
formation on which the relator’s allegations are based rather than the 
information on which the publicly disclosed allegations that triggered 
the public-disclosure bar are based. The subparagraph standing on its 
own suggests that disposition. And those “allegations” are not the 
same as the allegations referred to in subparagraph (A), which bars 
actions based on the “public disclosure of allegations or transactions” 
with an exception for cases brought by “an original source of the infor­
mation.” Had Congress wanted to link original-source status to infor­
mation underlying public disclosure it would have used the identical 
phrase, “allegations or transactions.” Furthermore, it is difficult to un­
derstand why Congress would care whether a relator knows about the 
information underlying a publicly disclosed allegation when the relator 
has direct and independent knowledge of different information support­
ing the same allegation. Pp. 470–472. 

(b) In determining which “allegations” are relevant, that term is 
not limited to “allegations” in the original complaint, but includes 
the allegations as amended. The statute speaks of the relator’s “alle­
gations” simpliciter. Absent some limitation of § 3730(e)(4)’s re­
quirement to the initial complaint, this Court will not infer one. Here, 
where the final pretrial order superseded prior pleadings, this Court 
looks to the final pretrial order to determine original-source status. 
Pp. 473–475. 

(c) Judged according to these principles, Stone’s knowledge falls 
short. The only false claims found by the jury involved insolid pond­
crete discovered after Stone left his employment. Thus, he did not 
know that the pondcrete had failed; he predicted it. And his prediction 
was a failed one, for Stone believed the piping system was defective 
when, in fact, the pondcrete problem would be caused by a foreman’s 
actions after Stone had left the plant. Stone’s original-source status 
with respect to a separate, spray-irrigation claim did not provide juris­
diction over all of his claims. Section 3730(e)(4) does not permit juris­
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diction in gross just because a relator is an original source with respect 
to some claim. Pp. 475–476. 

3. The Government’s intervention in this case did not provide an inde­
pendent basis of jurisdiction with respect to Stone. The statute draws 
a sharp distinction between actions brought by a private person under 
§ 3730(b) and actions brought by the Attorney General under § 3730(b). 
An action originally brought by a private person, which the Attorney 
General has joined, becomes an action brought by the Attorney General 
only after the private person has been ousted. Pp. 476–479. 

92 Fed. Appx. 708, reversed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Souter, Thomas, and Alito, JJ., joined. Stevens, J., 
filed a dissenting opinion, in which Ginsburg, J., joined, post, p. 479. 
Breyer, J., took no part in the consideration or decision of the case. 

Maureen E. Mahoney argued the cause for petitioners. 
With her on the briefs were J. Scott Ballenger, Barry J. 
Blonien, Christopher J. Koenigs, and Michael B. Carroll. 

Maria T. Vullo argued the cause for respondent Stone. 
With her on the brief were Evan Norris and Hartley 
David Alley. 

Malcolm L. Stewart argued the cause for respondent 
United States. With him on the brief were Solicitor Gen­
eral Clement, Assistant Attorney General Keisler, Deputy 
Solicitor General Kneedler, Douglas N. Letter, and Peter 
R. Maier.* 

*Briefs of amici curiae urging reversal were filed for the American 
Hospital Association et al. by Jonathan L. Diesenhaus and Catherine E. 
Stetson; for BP America Production Co. et al. by Donald B. Ayer, Michael 
P. Graham, and Daniel M. McClure; for the Chamber of Commerce of the 
United States of America et al. by Herbert L. Fenster, Lawrence S. Ebner, 
Mark R. Troy, Robin S. Conrad, and Amar D. Sarwal; for the National 
Defense Industrial Association by Alan A. Pemberton and Sarah L. Wil­
son; and for the Washington Legal Foundation et al. by Alan I. Horowitz, 
Robert K. Huffman, Peter B. Hutt II, Daniel J. Popeo, and Paul D. 
Kamenar. 

Briefs of amici curiae urging affirmance were filed for the Taxpayers 
Against Fraud Education Fund et al. by David C. Frederick, James 
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Justice Scalia delivered the opinion of the Court. 

The False Claims Act, 31 U. S. C. §§ 3729–3733, eliminates 
federal-court jurisdiction over actions under § 3730 of the Act 
that are based upon the public disclosure of allegations or 
transactions “unless the action is brought by the Attorney 
General or the person bringing the action is an original 
source of the information.” § 3730(e)(4)(A). We decide 
whether respondent James Stone was an original source. 

I 

The mixture of concrete and pond sludge that is the sub­
ject of this case has taken nearly two decades to seep, so 
to speak, into this Court. Given the long history and the 
complexity of this litigation, it is well to describe the facts 
in some detail. 

A 

From 1975 through 1989, petitioner Rockwell Interna­
tional Corp. was under a management and operating contract 
with the Department of Energy (DOE) to run the Rocky 
Flats nuclear weapons plant in Colorado. The most signifi­
cant portion of Rockwell’s compensation came in the form of 
a semiannual “ ‘award fee,’ ” the amount of which depended 
on DOE’s evaluation of Rockwell’s performance in a number 
of areas, including environmental, safety, and health con­
cerns. United States ex rel. Stone v. Rockwell Int’l Corp., 
92 Fed. Appx. 708, 714 (CA10 2004). 

From November 1980 through March 1986, James Stone 
worked as an engineer at the Rocky Flats plant. In the 
early 1980’s, Rockwell explored the possibility of disposing 
of the toxic pond sludge that accumulated in solar evapora-

W. Moorman, and Marissa M. Tirona; and for Patricia Haight et al. by 
Jeremy L. Friedman. 

Briefs of amici curiae were filed for Comstock Resources, Inc., by Wil­
liam Scott Hastings and John Robert Beatty; and for Senator Charles E. 
Grassley by John E. Clark. 
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tion ponds at the facility, by mixing it with cement. The 
idea was to pour the mixture into large rectangular boxes, 
where it would solidify into “pondcrete” blocks that could be 
stored onsite or transported to other sites for disposal. 

Stone reviewed a proposed manufacturing process for 
pondcrete in 1982. He concluded that the proposal “would 
not work,” App. 175, and communicated that conclusion to 
Rockwell management in a written “Engineering Order.” 
As Stone would later explain, he believed “the suggested 
process would result in an unstable mixture that would later 
deteriorate and cause unwanted release of toxic wastes to 
the environment.” Ibid. He believed this because he 
“foresaw that the piping system” that extracted sludge from 
the solar ponds “would not properly remove the sludge and 
would lead to an inadequate mixture of sludge/waste and 
cement such that the ‘pond crete’ blocks would rapidly dis­
integrate thus creating additional contamination problems.” 
Id., at 290. 

Notwithstanding Stone’s prediction, Rockwell proceeded 
with its pondcrete project and successfully manufactured 
“concrete hard” pondcrete during the period of Stone’s em­
ployment at Rocky Flats. It was only after Stone was laid 
off in March 1986 that what the parties have called “insolid” 
pondcrete blocks were discovered. According to respond­
ents, Rockwell knew by October 1986 that a substantial num­
ber of pondcrete blocks were insolid, but DOE did not be­
come aware of the problem until May 1988, when several 
pondcrete blocks began to leak, leading to the discovery of 
thousands of other insolid blocks. The media reported these 
discoveries, 3 Appellants’ App. in No. 99–1351 etc. (CA10), 
pp. 889–38 to 889–39, and attributed the malfunction to 
Rockwell’s reduction of the ratio of concrete to sludge in 
the mixture. 

In June 1987, more than a year after he had left Rockwell’s 
employ, Stone went to the Federal Bureau of Investigation 
(FBI) with allegations of environmental crimes at Rocky 
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Flats during the time of his employment. According to the 
court below, Stone alleged that 

“contrary to public knowledge, Rocky Flats accepted 
hazardous and nuclear waste from other DOE facilities; 
that Rockwell employees were ‘forbidden from discuss­
ing any controversies in front of a DOE employee’; that 
although Rocky Flats’ fluid bed incinerators failed test­
ing in 1981, the pilot incinerator remained on line and 
was used to incinerate wastes daily since 1981, including 
plutonium wastes which were then sent out for burial; 
that Rockwell distilled and fractionated various oils and 
solvents although the wastes were geared for incin­
eration; that Stone believed that the ground water was 
contaminated from previous waste burial and land ap­
plication, and that hazardous waste lagoons tended to 
overflow during and after ‘a good rain,’ causing hazard­
ous wastes to be discharged without first being treated.” 
App. to Pet. for Cert. 4a. 

Stone provided the FBI with 2,300 pages of documents, bur­
ied among which was his 1982 engineering report predicting 
that the pondcrete-system design would not work. Stone 
did not discuss his pondcrete allegations with the FBI in 
their conversations.1 

Based in part on information allegedly learned from Stone, 
the Government obtained a search warrant for Rocky Flats, 
and on June 6, 1989, 75 FBI and Environmental Protection 
Agency agents raided the facility. The affidavit in support 
of the warrant included allegations (1) that pondcrete blocks 
were insolid “due to an inadequate waste-concrete mixture,” 
App. 429, (2) that Rockwell obtained award fees based on its 
alleged “ ‘excellent’ ” management of Rocky Flats, id., at 98, 
and (3) that Rockwell made false statements and concealed 
material facts in violation of the Resource Conservation and 
Recovery Act of 1976 (RCRA), 90 Stat. 2811, as amended, 42 

1 Stone claimed the contrary, but the District Court found that he had 
failed to establish that fact. 
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U. S. C. § 6928, and 18 U. S. C. § 1001. Newspapers pub­
lished these allegations. In March 1992, Rockwell pleaded 
guilty to 10 environmental violations, including the knowing 
storage of insolid pondcrete blocks in violation of RCRA. 
Rockwell agreed to pay $18.5 million in fines. 

B 

In July 1989, Stone filed a qui tam suit under the False 
Claims Act.2 That Act prohibits false or fraudulent claims 
for payment to the United States, 31 U. S. C. § 3729(a), and 
authorizes civil actions to remedy such fraud to be brought 
by the Attorney General, § 3730(a), or by private individuals 
in the Government’s name, § 3730(b)(1). The Act provides, 
however, that “[n]o court shall have jurisdiction over an ac­
tion under this section based upon the public disclosure of 
allegations or transactions . . . from the news media, unless 
the action is brought by the Attorney General or the person 
bringing the action is an original source of the information.” 
§ 3730(e)(4)(A). An “original source” is “an individual who 
has direct and independent knowledge of the information 
on which the allegations are based and has voluntarily pro­
vided the information to the Government before filing an ac­
tion under this section which is based on the information.” 
§ 3730(e)(4)(B). 

Stone’s complaint alleged that Rockwell was required to 
comply with certain federal and state environmental laws 
and regulations, including RCRA; that Rockwell committed 
numerous violations of these laws and regulations through­
out the 1980’s; 3 and that, in order to induce the Government 

2 Qui tam is short for “qui tam pro domino rege quam pro se ipso in 
hac parte sequitur,” which means “who pursues this action on our Lord 
the King’s behalf as well as his own.” 

3 The laws and regulations allegedly violated included DOE Order Nos. 
5480.2 (Dec. 13, 1982), 5483.1 as superseded by 5483.1A (June 22, 1983), 
and 6430.1 (Dec. 12, 1983) (DOE General Design Criteria Manual); Colo. 
Rev. Stat. Ann. §§ 25–5–501 et seq. (1982) (Hazardous Substances), 25–7– 
101 et seq. (1982 and Supp. 1988) (Air Quality Control Program), 25–7–501 
et seq. (Supp. 1988) (Asbestos Control), 25–15–101 (1982 and Supp. 1988) 
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to make payments or approvals under Rockwell’s contract, 
Rockwell knowingly presented false and fraudulent claims to 
the Government in violation of the False Claims Act, 31 
U. S. C. § 3729(a). As required under the Act, Stone filed his 
complaint under seal and simultaneously delivered to the 
Government a confidential disclosure statement describing 
“substantially all material evidence and information” in his 
possession, § 3730(b)(2). The statement identified 26 envi­
ronmental and safety issues, only one of which involved 
pondcrete. With respect to that issue, Stone explained in 
his statement that he had reviewed the design for the pond­
crete system and had foreseen that the piping mechanism 
would not properly remove the sludge, which in turn would 
lead to an inadequate mixture of sludge and cement. 

In December 1992, Rockwell moved to dismiss Stone’s ac­
tion for lack of subject-matter jurisdiction, arguing that the 
action was based on publicly disclosed allegations and that 
Stone was not an original source. The District Court denied 
the motion because, in its view, “Stone had direct and inde­
pendent knowledge that Rockwell’s compensation was linked 
to its compliance with environmental, health and safety regu­
lations and that it allegedly concealed its deficient perform­
ance so that it would continue to receive payments.” App. 
to Pet. for Cert. 61a. 

The Government initially declined to intervene in Stone’s 
action, but later reversed course, and in November 1996, 
the District Court granted the Government’s intervention. 
Several weeks later, at the suggestion of the District Court, 

(Hazardous Waste Management Act), 25–8–201 (Water Quality Control 
Act), 25–11–101 (Radiation Control), 29–22–101 (Hazardous Substance In­
cidents), 25–5–503 (1982), 25–8–506, 25–8–608 (1982 and Supp. 1988), 25– 
15–308 through 25–15–310, and 29–22–108 (1982); the Occupational Safety 
and Health Act of 1970, 29 U. S. C. § 651 et seq.; the Atomic Energy Act of 
1954, as amended, 42 U. S. C. § 2011 et seq.; the Energy Reorganization Act 
of 1974, 42 U. S. C. § 5801 et seq.; the Water Pollution Prevention and Con­
trol Act, 33 U. S. C. § 1251 et seq.; the Clean Air Act, 42 U. S. C. § 7401 
et seq.; the Safe Drinking Water Act, 42 U. S. C. § 300f et seq.; and regula­
tions promulgated under these statutes. 
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the Government and Stone filed a joint amended complaint. 
As relevant here, the amended complaint alleged that Rock­
well violated RCRA by storing leaky pondcrete blocks, but 
did not allege that any defect in the piping system (as pre­
dicted by Stone) caused insolid pondcrete.4 Respondents 
clarified their allegations even further in a statement of 
claims which became part of the final pretrial order and 
which superseded their earlier pleadings. This said that the 
pondcrete’s insolidity was due to “an incorrect cement/sludge 
ratio used in pondcrete operations, as well as due to in­
adequate process controls and inadequate inspection proce­
dures.” App. 470. It continued: 

“During the winter of 1986, Rockwell replaced its then 
pondcrete foreman, Norman Fryback, with Ron Teel. 
Teel increased pondcrete production rates in part by, 
among other things, reducing the amount of cement 
added to the blocks. Following the May 23, 1988 spill, 
Rockwell acknowledged that this reduced cement-to­
sludge ratio was a major contributor to the existence 
of insufficiently solid pondcrete blocks on the storage 
pads.” Id., at 476–477. 

The statement of claims again did not mention the piping 
problem asserted by Stone years earlier. 

Respondents’ False Claims Act claims went to trial in 
1999. None of the witnesses Stone had identified during 
discovery as having relevant knowledge testified at trial. 
And none of the documents Stone provided to the Govern­
ment with his confidential disclosure statement was intro­
duced in evidence at trial. Nor did respondents allege at 
trial that the defect in the piping system predicted by 
Stone caused insolid pondcrete. To the contrary, during 

4 In addition to the pondcrete allegations, respondents charged Rockwell 
with concealing problems with “saltcrete” (a mixture of cement and salt 
from liquid waste treatment processes) and “spray irrigation” (a method 
of disposing of waste water generated by the sewage treatment plant at 
Rocky Flats). 
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closing arguments both Stone’s counsel and the Govern­
ment’s counsel repeatedly explained to the jury that the 
pondcrete failed because Rockwell’s new foreman used an in­
sufficient cement-to-sludge ratio in an effort to increase 
pondcrete production. 

The verdict form divided the False Claims Act count into 
several different claims corresponding to different award-fee 
periods. The jury found in favor of respondents for the 
three periods covering the pondcrete allegations (April 1, 
1987, to September 30, 1988), and found for Rockwell as 
to the remaining periods. The jury awarded damages of 
$1,390,775.80, which the District Court trebled pursuant to 
31 U. S. C. § 3729(a). 

Rockwell filed a postverdict motion to dismiss Stone’s 
claims under § 3730(e)(4), arguing that the claims were based 
on publicly disclosed allegations and that Stone was not an 
original source. In response, Stone acknowledged that his 
successful claims were based on publicly disclosed allega­
tions, but asserted original-source status. The District 
Court agreed with Stone. The United States Court of Ap­
peals for the Tenth Circuit affirmed in relevant part, but re­
manded the case for the District Court to determine whether 
Stone had disclosed his information to the Government be­
fore filing his qui tam action, as § 3730(e)(4)(B) required. On 
remand, the District Court found that Stone had produced 
the 1982 engineering order to the Government, but that the 
order was insufficient to communicate Stone’s allegations. 
The District Court also found that Stone had not carried his 
burden of proving that he orally informed the FBI about his 
allegations before filing suit. On appeal, the Tenth Circuit 
disagreed with the District Court’s conclusion and held (over 
the dissent of Judge Briscoe) that the 1982 engineering order 
sufficed to carry Stone’s burden of persuasion. 92 Fed. 
Appx. 708. We granted certiorari, 548 U. S. 941 (2006), to 
decide whether Stone was an original source. 

http:$1,390,775.80
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II 

Section 3730(e)(4)(A) provides: 

“No court shall have jurisdiction over an action under 
this section based upon the public disclosure of allega­
tions or transactions in a criminal, civil, or adminis­
trative hearing, in a congressional, administrative, or 
Government Accounting Office report, hearing, audit, or 
investigation, or from the news media, unless the action 
is brought by the Attorney General or the person bring­
ing the action is an original source of the information.” 
(Footnote omitted.) 

As discussed above, § 3730(e)(4)(B) defines “original source” 
as “an individual who [1] has direct and independent knowl­
edge of the information on which the allegations are based 
and [2] has voluntarily provided the information to the Gov­
ernment before filing an action under this section which is 
based on the information.” As this case comes to the Court, 
it is conceded that the claims on which Stone prevailed were 
based upon publicly disclosed allegations within the meaning 
of § 3730(e)(4)(A). The question is whether Stone qualified 
under the original-source exception to the public-disclosure 
bar. 

We begin with the possibility that little analysis is re­
quired in this case, for Stone asserts that Rockwell conceded 
his original-source status. Rockwell responds that it con­
ceded no such thing and that, even had it done so, the con­
cession would have been irrelevant because § 3730(e)(4) is 
jurisdictional. We agree with the latter proposition. It is 
true enough that the word “jurisdiction” does not in every 
context connote subject-matter jurisdiction. Noting that 
“jurisdiction” is “ ‘a word of many, too many, meanings,’ ” we 
concluded in Steel Co. v. Citizens for Better Environment, 
523 U. S. 83 (1998), that establishing the elements of an of­
fense was not made a jurisdictional matter merely because 
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the statute creating the cause of action was phrased as pro­
viding for “jurisdiction” over such suits. Id., at 90 (quoting 
United States v. Vanness, 85 F. 3d 661, 663, n. 2 (CADC 
1996)). Here, however, the issue is not whether casting the 
creation of a cause of action in jurisdictional terms somehow 
limits the general grant of jurisdiction under which that 
cause of action would normally be brought, but rather 
whether a clear and explicit withdrawal of jurisdiction with­
draws jurisdiction. It undoubtedly does so. Just last Term 
we stated that, “[i]f the Legislature clearly states that a 
threshold limitation on a statute’s scope shall count as juris­
dictional, then courts and litigants will be duly instructed 
and will not be left to wrestle with the issue.” Arbaugh v. 
Y & H Corp.,  546 U. S. 500, 515–516 (2006) (footnote omitted). 
Here the jurisdictional nature of the original-source require­
ment is clear ex visceribus verborum. Indeed, we have 
already stated that § 3730(e)(4) speaks to “the power of 
a particular court” as well as “the substantive rights of 
the parties.” Hughes Aircraft Co. v. United States ex rel. 
Schumer, 520 U. S. 939, 951 (1997). 

Stone’s contrary position rests entirely on dicta from a 
single Court of Appeals decision, see United States ex rel. 
Fallon v. Accudyne Corp., 97 F. 3d 937, 940–941 (CA7 1996). 
Accudyne thought it significant that jurisdiction over False 
Claims Act cases is conferred by 28 U. S. C. §§ 1331 and 1345 
(the federal-question and United-States-as-plaintiff provi­
sions of the Judicial Code) and 31 U. S. C. § 3732(a) (the pro­
vision of the False Claims Act establishing federal-court 
venue and conferring federal-court jurisdiction over related 
state-law claims), rather than § 3730, which is the “section” 
referenced in § 3730(e)(4). To eliminate jurisdiction, the 
court believed, it is those jurisdiction-conferring sections 
that would have to be referenced. We know of nothing 
in logic or authority to support this. The jurisdiction­
removing provision here does not say “no court shall have 
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jurisdiction under this section,” but rather “no court shall 
have jurisdiction over an action under this section.” That 
is surely the most natural way to achieve the desired result 
of eliminating jurisdiction over a category of False Claims 
Act actions—rather than listing all the conceivable provi­
sions of the United States Code whose conferral of juris­
diction is being eliminated. (In addition to the provisions 
cited by the Accudyne court, one might also have to mention 
the diversity-jurisdiction provision, 28 U. S. C. § 1332, and 
the supplemental-jurisdiction provision, § 1367.) Accudyne 
next observed that the public-disclosure bar limits only who 
may speak for the United States on a subject and who if 
anyone gets a financial reward, not the “categories of dis­
putes that may be resolved (a real ‘jurisdictional’ limit).” 97 
F. 3d, at 941. But this is a classic begging of the question, 
which is precisely whether there has been removed from the 
courts’ jurisdiction that category of disputes consisting of 
False Claims Act qui tam suits based on publicly disclosed 
allegations as to which the relator is not an original source 
of the information. Nothing prevents Congress from defin­
ing the “category” of excluded suits in any manner it wishes. 
See, e. g., 28 U. S. C. § 1500 (no jurisdiction over “any claim 
for or in respect to which the plaintiff . . .  has  pending in any 
other court any suit . . . against the United States”). Lastly, 
Accudyne asserted that “the Supreme Court had held that 
a similar reference to jurisdiction in the Norris-LaGuardia 
Act, 29 U. S. C. §§ 101, 104, limits remedies rather than 
subject-matter jurisdiction.” 97 F. 3d, at 941 (citing Bur­
lington Northern R. Co. v. Maintenance of Way Employes, 
481 U. S. 429, 444–446 (1987)). But the language of the 
Norris-LaGuardia Act is in fact not similar. It provides that 
“[n]o court of the United States shall have jurisdiction to 
issue any restraining order or temporary or permanent in­
junction in any case involving or growing out of any labor 
dispute . . . .” 29 U. S. C. § 104 (emphasis added). It is fa­
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cially a limitation upon the relief that can be accorded, not a 
removal of jurisdiction over “any case involving or growing 
out of a labor dispute.” Here, by contrast, the text says 
“[n]o court shall have jurisdiction over an action under this 
section.” 

Whether the point was conceded or not, therefore, we may, 
and indeed must, decide whether Stone met the jurisdic­
tional requirement of being an original source. 

III 

We turn to the first requirement of original-source status, 
that the relator have “direct and independent knowledge of 
the information on which the allegations are based.” 31 
U. S. C. § 3730(e)(4)(B). Because we have not previously ad­
dressed this provision, several preliminary questions require 
our attention. 

A 

First, does the phrase “information on which the allega­
tions are based” refer to the information on which the rela­
tor’s allegations are based or the information on which the 
publicly disclosed allegations that triggered the public­
disclosure bar are based? The parties agree it is the former. 
See Brief for Petitioners 26, n. 13; Brief for United States 
24, and n. 8; Brief for Respondent Stone 15, 21. But in view 
of our conclusion that § 3730(e)(4) is jurisdictional, we must 
satisfy ourselves that the parties’ position is correct. 

Though the question is hardly free from doubt,5 we agree 
that the “information” to which subparagraph (B) speaks is 
the information upon which the relators’ allegations are 

5 The Courts of Appeals have divided over the question. See United 
States ex rel. Laird v. Lockheed Martin Eng. & Science Servs. Co., 336 F. 
3d 346, 353–355 (CA5 2003) (describing the Courts of Appeals’ divergent 
approaches). Only by demoting the actual text of § 3730(e)(4) to a foot­
note and then paraphrasing the statute in a way that assumes his con­
clusion can Justice Stevens assert (without further analysis) that the 
statute’s meaning is “plain.” See post, at 479–480 (dissenting opinion). 
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based. To begin with, subparagraph (B) standing on its own 
suggests that disposition. The relator must have “direct 
and independent knowledge of the information on which the 
allegations are based,” and he must “provid[e] the informa­
tion to the Government before filing an action under this 
section which is based on the information.” Surely the in­
formation one would expect a relator to “provide to the Gov­
ernment before filing an action . . . based on the information” 
is the information underlying the relator’s claims. 

Subparagraph (A) complicates matters. As described 
earlier, it bars actions based on the “public disclosure of alle­
gations or transactions” and provides an exception for cases 
brought by “an original source of the information.” If the 
allegations referred to in subparagraph (B)’s phrase requir­
ing “direct and independent knowledge of the information on 
which the allegations are based” are the same “allegations” 
referred to in subparagraph (A), then original-source status 
would depend on knowledge of information underlying the 
publicly disclosed allegations. The principal textual diffi­
culty with that interpretation is that subparagraph (A) does 
not speak simply of “allegations,” but of “allegations or 
transactions.” Had Congress wanted to link original-source 
status to information underlying the public disclosure, it 
would surely have used the identical phrase, “allegations or 
transactions”; there is no conceivable reason to require direct 
and independent knowledge of publicly disclosed allegations 
but not of publicly disclosed transactions. 

The sense of the matter offers strong additional support 
for this interpretation. Section 3730(e)(4)(A) bars actions 
based on publicly disclosed allegations whether or not the 
information on which those allegations are based has been 
made public. It is difficult to understand why Congress 
would care whether a relator knows about the information 
underlying a publicly disclosed allegation (e. g., what a con­
fidential source told a newspaper reporter about insolid 
pondcrete) when the relator has direct and independent 
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knowledge of different information supporting the same alle­
gation (e. g., that a defective process would inevitably lead to 
insolid pondcrete). Not only would that make little sense, it 
would raise nettlesome procedural problems, placing courts 
in the position of comparing the relator’s information with 
the often unknowable information on which the public disclo­
sure was based. Where that latter information has not been 
disclosed (by reason, for example, of a reporter’s desire to 
protect his source), the relator would presumably be out of 
court. To bar a relator with direct and independent knowl­
edge of information underlying his allegations just because 
no one can know what information underlies the similar alle­
gations of some other person simply makes no sense. 

The contrary conclusion of some lower courts rests on the 
following logic: The term “information” in subparagraph (B) 
must be read in tandem with the term “information” in sub­
paragraph (A), and the term “information” in subparagraph 
(A) refers to the information on which the publicly disclosed 
allegations are based. See, e. g., United States ex rel. Laird 
v. Lockheed Martin Eng. & Science Servs. Co., 336 F. 3d 346, 
354 (CA5 2003). The major premise of this reasoning seems 
true enough: “information” in (A) and (B) means the same 
thing. The minor premise, however—that “information” in 
(A) refers to the information underlying the publicly dis­
closed allegations or transactions—is highly questionable. 
The complete phrase at issue is “unless . . . the person bring­
ing the action is an original source of the information.” It 
seems to us more likely (in light of the analysis set forth 
above) that the information in question is the information 
underlying the action referred to a few words earlier, to wit, 
the action “based upon the public disclosure of allegations or 
transactions” referred to at the beginning of the provision. 
On this interpretation, “information” in subparagraph (A) 
and “information on which the allegations are based” in sub­
paragraph (B) are one and the same, viz., information under­
lying the allegations of the relator’s action. 
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B 

Having determined that the phrase “information on which 
the allegations are based” refers to the relator’s allegations 
and not the publicly disclosed allegations, we confront more 
textual ambiguity: Which of the relator’s allegations are 
the relevant ones? Stone’s allegations changed during the 
course of the litigation, yet he asks that we look only to his 
original complaint. Rockwell argues that Stone must sat­
isfy the original-source exception through all stages of the 
litigation. 

In our view, the term “allegations” is not limited to the 
allegations of the original complaint. It includes (at a mini­
mum) the allegations in the original complaint as amended. 
The statute speaks not of the allegations in the “original 
complaint” (or even the allegations in the “complaint”), but 
of the relator’s “allegations” simpliciter. Absent some limi­
tation of § 3730(e)(4)’s requirement to the relator’s initial 
complaint, we will not infer one. Such a limitation would 
leave the relator free to plead a trivial theory of fraud for 
which he had some direct and independent knowledge and 
later amend the complaint to include theories copied from 
the public domain or from materials in the Government’s pos­
session. Even the Government concedes that new allega­
tions regarding a fundamentally different fraudulent scheme 
require reevaluation of the court’s jurisdiction. See Brief 
for United States 40; Tr. of Oral Arg. 40. 

The rule that subject-matter jurisdiction “depends on the 
state of things at the time of the action brought,” Mollan v. 
Torrance, 9 Wheat. 537, 539 (1824), does not suggest a dif­
ferent interpretation. The state of things and the originally 
alleged state of things are not synonymous; demonstration 
that the original allegations were false will defeat jurisdic­
tion. Anderson v. Watt, 138 U. S. 694, 701 (1891); Morris v. 
Gilmer, 129 U. S. 315, 326 (1889). So also will the with­
drawal of those allegations, unless they are replaced by oth­
ers that establish jurisdiction. Thus, when a plaintiff files a 
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complaint in federal court and then voluntarily amends the 
complaint, courts look to the amended complaint to deter­
mine jurisdiction. See Wellness Community-Nat. v. Well­
ness House, 70 F. 3d 46, 49 (CA7 1995); Boelens v. Redman 
Homes, Inc., 759 F. 2d 504, 508 (CA5 1985).6 

Here, we have not only an amended complaint, but a final 
pretrial order that superseded all prior pleadings and “con­
troll[ed] the subsequent course of the action,” Fed. Rule Civ. 
Proc. 16(e). See Curtis v. Loether, 415 U. S. 189, 190, n. 1 
(1974) (where a claim was not included in the complaint, but 
was included in the pretrial order, “it is irrelevant that the 
pleadings were never formally amended” (citing Fed. Rules 
Civ. Proc. 15(b), 16)); Wilson v. Muckala, 303 F. 3d 1207, 
1215 (CA10 2002) (“[C]laims, issues, defenses, or theories of 
damages not included in the pretrial order are waived even 
if they appeared in the complaint and, conversely, the inclu­
sion of a claim in the pretrial order is deemed to amend any 
previous pleadings which did not include that claim”); Syrie 
v. Knoll Int’l, 748 F. 2d 304, 308 (CA5 1984) (“[I]ncorporation 
of a [new] claim into the pre-trial order . . .  amends the previ­
ous pleadings to state [the new] claim”). In these circum­
stances, we look to the allegations as amended—here, the 
statement of claims in the final pretrial order—to determine 
original-source status. 

The Government objects that this approach risks driving 
a wedge between the Government and relators. It worries 
that future relators might decline to “acquiesc[e]” in the Gov­
ernment’s tactical decision to narrow the claims in a case if 

6 It is true that, when a defendant removes a case to federal court based 
on the presence of a federal claim, an amendment eliminating the original 
basis for federal jurisdiction generally does not defeat jurisdiction. See 
Carnegie-Mellon Univ. v. Cohill, 484 U. S. 343, 346, 357 (1988); St. Paul 
Mercury Indemnity Co. v. Red Cab Co., 303 U. S. 283, 293 (1938). But 
removal cases raise forum-manipulation concerns that simply do not exist 
when it is the plaintiff who chooses a federal forum and then pleads away 
jurisdiction through amendment. 
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that would eliminate jurisdiction with respect to the relator. 
Brief for United States 44. Even if this policy concern were 
valid, it would not induce us to determine jurisdiction on the 
basis of whether the relator is an original source of informa­
tion underlying allegations that he no longer makes. 

IV 

Judged according to the principles set forth above, Stone’s 
knowledge falls short. The only false claims ultimately 
found by the jury (and hence the only ones to which our 
jurisdictional inquiry is pertinent to the outcome) involved 
false statements with respect to environmental, safety, and 
health compliance over a 11/2-year period between April 1, 
1987, and September 30, 1988. As described by Stone 
and the Government in the final pretrial order, the only 
pertinent problem with respect to this period of time for 
which Stone claimed to have direct and independent knowl­
edge was insolid pondcrete. Because Stone was no longer 
employed by Rockwell at the time, he did not know that 
the pondcrete was insolid; he did not know that pondcrete 
storage was even subject to RCRA; he did not know that 
Rockwell would fail to remedy the defect; he did not know 
that the insolid pondcrete leaked while being stored on­
site; and, of course, he did not know that Rockwell made 
false statements to the Government regarding pondcrete 
storage. 

Stone’s prediction that the pondcrete would be insolid be­
cause of a flaw in the piping system does not qualify as “di­
rect and independent knowledge” of the pondcrete defect. 
Of course a qui tam relator’s misunderstanding of why a con­
cealed defect occurred would normally be immaterial as long 
as he knew the defect actually existed. But here Stone did 
not know that the pondcrete failed; he predicted it. Even if 
a prediction can qualify as direct and independent knowledge 
in some cases (a point we need not address), it assuredly 
does not do so when its premise of cause and effect is wrong. 
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Stone’s prediction was a failed prediction, disproved by 
Stone’s own allegations. As Stone acknowledged, Rockwell 
was able to produce “concrete hard” pondcrete using the ma­
chinery Stone said was defective. According to respond­
ents’ allegations in the final pretrial order, the insolidity 
problem was caused by a new foreman’s reduction of the 
cement-to-sludge ratio in the winter of 1986, long after Stone 
had left Rocky Flats. 

Stone counters that his original-source status with respect 
to his spray-irrigation claim (which related to a time period 
different from that for his pondcrete claim, App. 492) pro­
vided jurisdiction with respect to all of his claims. We dis­
agree. Section 3730(e)(4) does not permit jurisdiction in 
gross just because a relator is an original source with respect 
to some claim. We, along with every court to have ad­
dressed the question, conclude that § 3730(e)(4) does not per­
mit such claim smuggling. See United States ex rel. Merena 
v. SmithKline Beecham Corp., 205 F. 3d 97, 102 (CA3 2000); 
Hays v. Hoffman, 325 F. 3d 982, 990 (CA8 2003); Wang ex 
rel. United States v. FMC Corp., 975 F. 2d 1412, 1415–1416, 
1420 (CA9 1992). As then-Judge Alito explained, “[t]he 
plaintiff ’s decision to join all of his or her claims in a single 
lawsuit should not rescue claims that would have been 
doomed by section (e)(4) if they had been asserted in a sepa­
rate action. And likewise, this joinder should not result in 
the dismissal of claims that would have otherwise survived.” 
SmithKline Beecham, supra, at 102. 

Because Stone did not have direct and independent knowl­
edge of the information upon which his allegations were 
based, we need not decide whether Stone met the second 
requirement of original-source status, that he have voluntar­
ily provided the information to the Government before filing 
his action. 

V 

Respondents contend that even if Stone failed the 
original-source test as to his pondcrete allegations, the Gov­
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ernment’s intervention in his case provided an independent 
basis of jurisdiction. Section 3730(e)(4)(A) permits jurisdic­
tion over an action based on publicly disclosed allegations 
or transactions if the action is “brought by the Attorney 
General.” Respondents say that any inquiry into Stone’s 
original-source status with respect to amendments to the 
complaint was unnecessary because the Government had in­
tervened, making this an “action brought by the Attorney 
General.” 7 Even assuming that Stone was an original 
source of allegations in his initial complaint, we reject re­
spondents’ “intervention” argument. 

The False Claims Act contemplates two types of actions. 
First, under § 3730(a), “[i]f the Attorney General finds that a 
person has violated or is violating section 3729, the Attorney 
General may bring a civil action under this section against 
the person.” Second, under § 3730(b), “[a] person may bring 
an action for a violation of section 3729 for the person and 
for the United States Government.” When a private person 
brings an action under § 3730(b), the Government may elect 
to “proceed with the action,” § 3730(b)(4)(A), or it may “de­
clin[e] to take over the action, in which case the person 
bringing the action shall have the right to conduct the ac­
tion,” § 3730(b)(4)(B). The statute thus draws a sharp dis­
tinction between actions brought by the Attorney General 
under § 3730(a) and actions brought by a private person 
under § 3730(b). An action brought by a private person does 
not become one brought by the Government just because the 
Government intervenes and elects to “proceed with the ac­
tion.” Section 3730 elsewhere refers to the Government’s 
“proceed[ing] with an action brought by a person under 
subsection (b)”—which makes crystal clear the distinction 
between actions brought by the Government and actions 

7 The Government includes a significant caveat: In its view, intervention 
does not cure any pre-existing defects in Stone’s initial complaint; it only 
cures defects resulting from amendments to the pleadings. 
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brought by a relator where the Government intervenes but 
does not oust the relator. § 3730(d). 

Does this conclusion cast into doubt the courts’ jurisdic­
tion with respect to the Government as well? After all, 
§ 3730(e)(4)(A) bars jurisdiction over any action brought 
under § 3730, as this one was, unless the action is brought (1) 
by the Attorney General or (2) by an original source; and we 
have concluded that this is brought by neither. Not even 
petitioners have suggested the bizarre result that the Gov­
ernment’s judgment must be set aside. It is readily enough 
avoided, as common sense suggests it must be, by holding 
that an action originally brought by a private person, which 
the Attorney General has joined, becomes an action brought 
by the Attorney General once the private person has been 
determined to lack the jurisdictional prerequisites for suit. 
The outcome would be similar to that frequently produced in 
diversity-jurisdiction cases, where the “courts of appeals . . . 
have the authority to cure a jurisdictional defect by dismiss­
ing a dispensable nondiverse party.” Grupo Dataflux v. 
Atlas Global Group, L. P., 541 U. S. 567, 573 (2004) (citing 
Newman-Green, Inc. v. Alfonzo-Larrain, 490 U. S. 826, 837 
(1989)); see United States Steel Corp. v. EPA, 614 F. 2d 843, 
845 (CA3 1979) (“[T]here are instances when an intervenor’s 
claim does not rise and fall with the claim of the original 
party”); 7C C. Wright, A. Miller, & M. Kane, Federal Practice 
and Procedure § 1920, p. 491 (2d ed. 1986) (“[A]n intervenor 
can proceed to decision after a dismissal of the original ac­
tion . . . if there are independent grounds for jurisdiction of 
the intervenor’s claim”). What is cured here, by the juris­
dictional ruling regarding Stone’s claim, is the characteriza­
tion of the action as one brought by an original source. The 
elimination of Stone leaves in place an action pursued only 
by the Attorney General, that can reasonably be regarded as 
being “brought” by him for purposes of § 3730(e)(4)(A). 
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* * * 

We hold that the District Court lacked jurisdiction to enter 
judgment in favor of Stone. We reverse the Tenth Circuit’s 
judgment to the contrary. 

It is so ordered. 

Justice Breyer took no part in the consideration or deci­
sion of this case. 

Justice Stevens, with whom Justice Ginsburg joins, 
dissenting. 

Any private citizen may bring an action to enforce the 
False Claims Act, 31 U. S. C. §§ 3729–3733, unless the infor­
mation on which his allegations are based is already in the 
public domain. Even if the information is publicly available, 
however, the citizen may still sue if he was an “original 
source” of that information. § 3730(e)(4)(A) (“No court shall 
have jurisdiction over an action under this section based 
upon the public disclosure of allegations or transactions . . . 
unless the action is brought by the Attorney General or the 
person bringing the action is an original source of the infor­
mation”). Because I believe the Court has misinterpreted 
these provisions to require that an “original source” in a qui 
tam action have knowledge of the actual facts underlying the 
allegations on which he may ultimately prevail, I respect­
fully dissent. 

In my view, a plain reading of the statute’s provisions— 
specifically, §§ 3730(e)(4)(A) and (B)—makes clear that it is 
the information underlying the publicly disclosed allegations, 
not the information underlying the allegations in the rela­
tor’s complaint (original or amended), of which the relator 
must be an original source.1 Moreover, the statute’s use of 

1 Section 3730(e)(4)(A) states: 
“No court shall have jurisdiction over an action under this section based 

upon the public disclosure of allegations or transactions in a criminal, civil, 



549US2 Unit: $U24 [04-07-10 15:11:31] PAGES PGT: OPIN

480 ROCKWELL INT’L CORP. v. UNITED STATES 

Stevens, J., dissenting 

the article “an,” rather than “the,” in describing the original 
source indicates that the relator need not be the sole source 
of the information. 

By contrast, the majority’s approach suggests that the re­
lator must have knowledge of actual facts supporting the 
theory ultimately proved at trial—in other words, knowledge 
of the information underlying the prevailing claims. See 
ante, at 475 (limiting the relevant jurisdictional inquiry to 
those “false claims ultimately found by the jury”). I dis­
agree. Such a view is not supported by the statute, which 
requires only that the relator have “direct and independent 
knowledge” of the information on which the publicly dis­
closed allegations are based and that the relator provide such 
information to the Government in a timely manner. As I 
read the statute, the jurisdictional inquiry focuses on the 
facts in the public domain at the time the action is com­
menced. If the process of discovery leads to amended theo­
ries of recovery, amendments to the original complaint would 
not affect jurisdiction that was proper at the time of the 
original filing.2 

or administrative hearing, in a congressional, administrative, or Govern­
ment Accounting Office report, hearing, audit, or investigation, or from 
the news media, unless the action is brought by the Attorney General or 
the person bringing the action is an original source of the information.” 
(Footnote omitted.) 

Section 3730(e)(4)(B) then states: 
“For purposes of this paragraph, ‘original source’ means an individual 

who has direct and independent knowledge of the information on which 
the allegations are based and has voluntarily provided the information to 
the Government before filing an action under this section which is based 
on the information.” 

2 The majority’s approach requires courts to reevaluate jurisdiction over 
a qui tam action brought by an original source every time the complaint 
is amended. Such an approach, the Government has argued, will inter­
fere with its ability to tailor the claims advanced as it sees appropriate. 
By contrast, under the approach I would adopt, the jurisdictional inquiry 
relates only to whether the relator was an original source of the informa­
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In this case, as the Court points out, the fact that Rockwell 
was storing thousands of insolid pondcrete blocks at the 
Rocky Flats facility had been publicly disclosed by the news 
media before Stone filed this lawsuit. Ante, at 461, 462–463. 
In my view, the record establishes that Stone was an original 
source of the allegations publicly disclosed by the media in 
June 1989, even though he thought that the deterioration of 
the pondcrete blocks would be caused by poor engineering 
rather than a poor formula for the mixture. The search 
warrant that was executed on June 6, 1989, and the Federal 
Bureau of Investigation (FBI) affidavit that was released to 
the news media on June 9, 1989, were both based, in part, on 
interviews with Stone and on information Stone had pro­
vided to the Government, including the 1982 Engineering 
Order. 

With respect to earlier media coverage of the pondcrete 
leakage discovery in May 1988, however, Stone’s status as an 
original source is less obvious. Stone first went to the FBI 
with allegations of Rockwell’s environmental violations in 
March 1986. App. 180. He subsequently met with several 
FBI agents over the course of several years. Id., at 180– 
182. During those meetings he provided the FBI with thou­
sands of pages of documents, including the Engineering 
Order, in which he predicted that the pondcrete system de­
sign would not work. On the basis of that record, it seems 
likely that Stone (1) had “direct and independent knowledge 
of the information on which the [publicly disclosed] allega­
tions [we]re based” and (2) voluntarily provided such infor­
mation to the Government before filing suit. It is, however, 
his burden to establish that he did so. Because there has 
been no finding as to whether Stone was an original source 

tion underlying the public disclosures, which can easily be determined 
when an action is filed and need not be revisited during later stages of 
the litigation. 



549US2 Unit: $U24 [04-07-10 15:11:31] PAGES PGT: OPIN

482 ROCKWELL INT’L CORP. v. UNITED STATES 

Stevens, J., dissenting 

as to those public disclosures, I would vacate and remand for 
a determination whether Stone was in fact an original source 
of the allegations publicly disclosed by the media in 1988 
and 1989. 
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LIMTIACO, ATTORNEY GENERAL OF GUAM v.

CAMACHO, GOVERNOR OF GUAM


certiorari to the supreme court of guam 

No. 06–116. Argued January 8, 2007—Decided March 27, 2007 

The Guam Legislature authorized the Governor to issue bonds to fund the 
Territory’s continuing obligations, but Guam’s attorney general refused 
to sign the necessary contracts, concluding that issuance would violate 
the debt-limitation provision of Guam’s Organic Act, which limits the 
Territory’s public indebtedness to 10 percent of the “aggregate tax valu­
ation of the property in Guam,” 48 U. S. C. § 1423a. The Governor 
sought a declaration from the Guam Supreme Court that issuance would 
not violate the provision, calculating the debt limitation based on the 
appraised value of property in Guam. Agreeing, the Supreme Court 
rejected the attorney general’s argument to base the limitation on as­
sessed value. The Ninth Circuit granted the attorney general’s certio­
rari petition, but while the appeal was pending, Congress removed the 
Circuit’s jurisdiction over appeals from Guam. Relying on its holding 
in Santos v. Guam, that Congress had stripped it of jurisdiction over 
pending appeals, the court dismissed the appeal. The attorney general 
then filed a petition for certiorari in this Court, even though it was more 
than 90 days after the Guam Supreme Court’s judgment. 

Held: 
1. The Guam Supreme Court’s judgment did not become final, for pur­

poses of this Court’s review, until the Ninth Circuit issued its order 
dismissing the appeal. Certiorari petitions must be filed “within 90 
days after the entry of,” 28 U. S. C. § 2101(c), a lower court’s “genuinely 
final judgment,” Hibbs v. Winn, 542 U. S. 88, 98. In some cases, the 
actions of a party or a lower court suspend the finality of a judgment 
by “rais[ing] the question whether the court will modify the judgment 
and alter the parties’ rights.” Ibid. By granting the petition for cer­
tiorari, the Ninth Circuit raised that possibility and thus suspended the 
finality of the Guam Supreme Court’s judgment. Until the Circuit is­
sued its order dismissing the case, the appeal remained pending, and 
the finality of the judgment remained suspended. Contrary to the Gov­
ernor’s arguments, the judgment was not made final either when Con­
gress enacted the jurisdiction-depriving statute or when the Ninth Cir­
cuit decided Santos. This holding is limited to the unique procedural 
circumstances here. Pp. 487–488. 
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2. Guam’s debt limitation must be calculated according to the as­
sessed valuation of property in the Territory. The term “tax valuation” 
most naturally means the value to which the tax rate is applied. It 
therefore means “assessed valuation”—a term consistently defined as a 
valuation of property for tax purposes. Appraised value is simply mar­
ket value, which may or may not relate to taxation. The Guam Su­
preme Court’s contrary interpretation—that “tax” limits the kinds of 
property qualifying for inclusion in the debt-limitation calculation—im­
permissibly rearranges the statutory language. “Tax” modifies “valua­
tion,” not “property.” Thus, “tax valuation” refers to the type of valua­
tion to be conducted, not the object that is valued. The court also erred 
in reasoning that, because the Virgin Islands’ debt-limitation provision 
explicitly refers to “assessed value,” Congress must have intended to 
base Guam’s limitation on some other value. Congress’ rejection of “as­
sessed” says no more than its rejection of “actual” or “appraised,” terms 
it could have used had it meant actual, market, or appraised value. 
This Court’s interpretation comports with most States’ practice of fixing 
the debt limitations of municipalities to assessed valuation. States use 
clear language when departing from this approach, but Congress has 
not done so here. The Governor’s additional arguments—that this in­
terpretation would result in no debt limitation at all because Guam may 
arbitrarily set its assessment rate above 100 percent of market value, 
and that this Court owes deference to the Guam Supreme Court’s inter­
pretation of the Organic Act—are not persuasive. Pp. 488–492. 

Reversed and remanded. 

Thomas, J., delivered the opinion for a unanimous Court with respect 
to Part II, and the opinion of the Court with respect to Parts I, III, and 
IV, in which Roberts, C. J., and Scalia, Kennedy, and Breyer, JJ., 
joined. Souter, J., filed an opinion concurring in part and dissenting in 
part, in which Stevens, Ginsburg, and Alito, JJ., joined, post, p. 492. 

Seth P. Waxman argued the cause for petitioner. With 
him on the briefs were Randolph D. Moss and Jonathan G. 
Cedarbaum. 

Beth S. Brinkmann argued the cause for respondent. 
With her on the brief were Seth M. Galanter, Seth M. Huf­
stedler, Shirley M. Hufstedler, Arthur B. Clark, Rodney J. 
Jacob, Daniel M. Benjamin, Kathleen V. Fisher, and Arne 
D. Wagner. 
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Justice Thomas delivered the opinion of the Court. 
The Legislature of Guam authorized Guam’s Governor to 

issue bonds to fund the Territory’s continuing obligations. 
Concluding that the bonds would violate the debt-limitation 
provision of the Organic Act of Guam, § 11, 64 Stat. 387, as 
amended, 48 U. S. C. § 1423a, the attorney general 1 of Guam 
refused to sign contracts necessary to issue the bonds. In 
response, the Governor sought a declaration from the Guam 
Supreme Court that issuance of the bonds would not violate 
the Organic Act’s debt limitation. The Guam Supreme 
Court held that § 1423a limits Guam’s allowed indebtedness 
to 10 percent of the appraised valuation, not the assessed 
valuation, of taxable property in Guam. We granted certio­
rari to decide whether Guam’s debt limitation must be calcu­
lated according to the assessed or the appraised valuation of 
property in Guam. We hold that it must be calculated based 
on the assessed valuation. 

I 

In 2003, Guam lacked sufficient revenues to pay its obliga­
tions. To supplement revenues, the Guam Legislature au­
thorized the Governor to issue bonds worth approximately 
$400 million. See Guam Pub. L. 27–019. The Governor 
signed the new legislation and prepared to issue the bonds. 
However, under Guam law, Guam’s attorney general must 
review and approve all government contracts prior to their 
execution. Guam Code Ann., Tit. 5, § 22601 (1996). The at­
torney general concluded that issuance of the bonds would 
raise the Territory’s debt above the level authorized by 
Guam’s Organic Act. See 48 U. S. C. § 1423a (prohibiting 
debt “in excess of 10 per centum of the aggregate tax valua­
tion of the property in Guam”). He therefore refused to ap­
prove the bond contracts. 

1 At the time suit was filed, Douglas Moylan served as Guam’s attorney 
general. Alicia Limtiaco has since been elected to the position, and she 
continues the case in Moylan’s place. 
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In response, the Governor sought a declaration from the 
Guam Supreme Court that issuance of the authorized bonds 
would not cause Guam’s debt to exceed the debt limitation. 
That determination turned, in part, on the meaning of the 
phrase “aggregate tax valuation” in Guam’s Organic Act. 
The attorney general calculated the debt limitation as 10 
percent of the assessed valuation of property in Guam. But 
the Governor calculated the debt limitation as 10 percent of 
the appraised valuation. Because Guam assesses property 
at 35 percent of its appraised value, Guam Code Ann., Tit. 
11, § 24102(f), the attorney general’s interpretation resulted 
in a much lower debt limit. The Guam Supreme Court 
agreed with the Governor and held that 48 U. S. C. § 1423a 
sets the debt limitation at 10 percent of the appraised valua­
tion of property in Guam. 

The attorney general filed a petition for certiorari in the 
United States Court of Appeals for the Ninth Circuit. See 
§ 1424–2 (granting Ninth Circuit jurisdiction over appeals 
from Guam). The Court of Appeals granted the petition in 
October 2003. While the appeal was pending, Congress 
amended § 1424–2 and removed the language that vested ju­
risdiction in the Ninth Circuit over appeals from Guam. See 
§ 2, 118 Stat. 2208, 48 U. S. C. § 1424–2 (2000 ed., Supp. IV). 
In Santos v. Guam, 436 F. 3d 1051 (Jan. 3, 2006), the Court 
of Appeals addressed the effect of the amendment on its ju­
risdiction. The court held that Congress had stripped its 
jurisdiction not only prospectively, but also for pending ap­
peals. Id., at 1054. Citing Santos, the Ninth Circuit dis­
missed the attorney general’s appeal in this case on March 
6, 2006. See App. to Pet. for Cert. 39a. 

The attorney general then filed a petition for certiorari 
in this Court. By statute, certiorari petitions must be filed 
“within ninety days after the entry of . . . judgment” in a 
lower court. 28 U. S. C. § 2101(c). The attorney general 
filed his petition more than 90 days after the judgment from 
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which he appeals—that of the Guam Supreme Court—was 
entered. Accordingly, when we granted certiorari in this 
case, 548 U. S. 942 (2006), we directed the parties to address 
both the question presented by petitioner and whether the 
filing of a petition for certiorari or the pendency of a writ of 
certiorari before the Court of Appeals suspended the finality 
of the Guam Supreme Court’s judgment for purposes of the 
90-day period set out in § 2101(c). 

II 

Only “a genuinely final judgment” will trigger § 2101(c)’s 
90-day period for filing a petition for certiorari in this Court. 
Hibbs v. Winn, 542 U. S. 88, 98 (2004). In most cases, the 
90-day period begins to run immediately upon entry of a 
lower court’s judgment. In some cases, though, the actions 
of a party or a lower court suspend the finality of a judgment 
and thereby reset the 90-day “clock.” Ibid. For instance, 
the timely filing of a petition for rehearing with the lower 
court or a lower court’s appropriate decision to rehear an 
appeal may suspend the finality of a judgment by “rais[ing] 
the question whether the court will modify the judgment and 
alter the parties’ rights.” Ibid. (citing Missouri v. Jenkins, 
495 U. S. 33, 46 (1990)). So long as that question remains 
open, “ ‘there is no “judgment” to be reviewed,’ ” Hibbs, 
supra, at 98 (quoting Jenkins, supra, at 46), and § 2101(c)’s 
90-day period does not run. 

The same reasoning applies here. In 2003, the Court of 
Appeals appropriately exercised discretionary jurisdiction 
over the attorney general’s appeal. See 48 U. S. C. § 1424–2. 
By granting the petition for certiorari, the Ninth Circuit 
raised the possibility that it might “modify the judgment” or 
“alter the parties’ rights.” Hibbs, supra, at 98. Thus, the 
Court of Appeals’ grant of certiorari suspended the finality 
of the Guam Supreme Court’s judgment and prevented the 
90-day clock from running while the case was pending before 



549US2 Unit: $U25 [03-28-10 13:01:53] PAGES PGT: OPIN

488 LIMTIACO v. CAMACHO 

Opinion of the Court 

the Court of Appeals. And until the Ninth Circuit issued 
its order dismissing the case, the appeal remained pending, 
and the finality of the judgment remained suspended. 

The Governor argues that the judgment was made final 
earlier—either when Congress enacted the statute depriving 
the Court of Appeals of jurisdiction or when the Court of 
Appeals decided in Santos that the statute applied to pend­
ing cases. But when Congress removed the Ninth Circuit’s 
jurisdiction over appeals from Guam, it did not dismiss this 
appeal. Likewise, when the Ninth Circuit determined in 
Santos that Congress had stripped its jurisdiction over 
pending appeals, the court did not finally determine the 
rights of the parties in this case. The jurisdiction-stripping 
statute and Santos may have signaled the Court of Appeals’ 
ultimate dismissal of the appeal, but neither created a final 
judgment in the still-pending case. The attorney general’s 
appeal remained pending until the Ninth Circuit issued its 
dismissal order. And the pendency of the appeal continued 
to “raise the question whether” any further action by the 
court might affect the relationship of the parties. Hibbs, 
supra, at 98. Accordingly, we hold that the judgment of the 
Guam Supreme Court did not become final, for purposes of 
this Court’s review, until the Court of Appeals issued its 
order dismissing the appeal. 

We emphasize that our holding is limited to the unique 
procedural circumstances presented here. Specifically, our 
holding does not extend to improperly filed appeals or filings 
used as delaying tactics. See Morse v. United States, 270 
U. S. 151 (1926) (holding that second application for leave to 
file motion for new trial did not suspend the finality of the 
lower court’s judgment). 

III 

Having determined that we have jurisdiction, we turn to 
the merits. As always, we begin with the text of the stat­
ute. See Nebraska Dept. of Revenue v. Loewenstein, 513 
U. S. 123, 128 (1994). Guam’s Organic Act states that “no 



549US2 Unit: $U25 [03-28-10 13:01:53] PAGES PGT: OPIN

489 Cite as: 549 U. S. 483 (2007) 

Opinion of the Court 

public indebtedness of Guam shall be authorized or allowed 
in excess of 10 per centum of the aggregate tax valuation of 
the property in Guam.” 48 U. S. C. § 1423a. The present 
dispute centers on the meaning of the term “tax valuation.” 
In its unmodified form, the word “valuation” means “[t]he 
estimated worth of a thing.” Black’s Law Dictionary 1721 
(4th ed. 1951) (hereinafter Black’s). But as the parties’ com­
peting interpretations demonstrate, there are different sorts 
of valuations. An appraised valuation is the market value 
of property. See id., at 129 (defining “appraise” as “to fix 
and state the true value of a thing”). By contrast, an “as­
sessed valuation” is the “[v]alue on each unit of which a pre­
scribed amount must be paid as property taxes.” Id., at 149. 
These two kinds of valuation are related in practice because 
a property’s assessed valuation generally equals some per­
centage of its appraised valuation. See, e. g., Guam Code 
Ann., Tit. 11, § 24102(f) (defining “value” as “thirty-five per 
cent (35%) of the appraised value”). The assessed valuation 
therefore could, but typically does not, equal the market 
value of the property. 

Though it has no established definition, the term “tax valu­
ation” most naturally means the value to which the tax rate 
is applied.2 Were it otherwise, the modifier “tax” would 
have almost no meaning or a meaning inconsistent with ordi­
nary usage. “Tax valuation” therefore means “assessed val­
uation”—a term consistently defined as a valuation of prop­
erty for purposes of taxation. See Black’s 149; see also id., 
at 116 (6th ed. 1990) (defining “assessed valuation” as “[t]he 
worth or value of property established by taxing authorities 
on the basis of which the tax rate is applied”). 

2 The Guam Legislature passed a law attempting to define the term “tax 
valuation.” See Guam Code Ann., Tit. 11, § 24102(l), available at http:// 
www.guamcourts.org/justicedocs/ index.html (as visited Mar. 16, 2007). 
But that term appears in Guam’s Organic Act, which is a federal statute. 
As the Guam Supreme Court correctly determined, Guam’s territorial leg­
islature cannot redefine terms used in a federal statute. 
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One would not normally refer to a property’s appraised 
valuation as its “tax valuation.” Appraised valuation is 
simply market value. And market value may or may not 
relate to taxation. Usually market value becomes relevant 
to taxation only because a specified percentage of market 
value is the assessed value to which taxing authorities apply 
the tax rate. It would strain the text to conclude that “tax 
valuation” means a valuation a step removed from taxation. 

The Guam Supreme Court reached a contrary conclusion 
by interpreting the word “tax” to limit the kinds of property 
that qualify for inclusion in the debt-limitation calculation. 
But that interpretation impermissibly rearranges the statu­
tory language. The word “tax” modifies “valuation,” not 
“property.” The phrase “tax valuation” therefore refers to 
the type of valuation to be conducted, not the object that 
is valued. 

The Guam Supreme Court also contrasted 48 U. S. C. 
§ 1423a’s language with explicit references to “assessed valu­
ation” in the debt-limitation provision for the Virgin Islands. 
See § 1403 (“aggregate assessed valuation”). The court rea­
soned that, by using language in § 1423a that differed from 
that used in the Virgin Islands’ debt-limitation provision, 
Congress expressed its intent to base Guam’s debt limitation 
on something other than assessed value. We disagree. 
Certainly, Congress could have used the term “assessed val­
uation.” But if Congress had meant actual, market, or ap­
praised value, it could have used any one of those terms as 
well. See N.  W.  Halsey & Co.  v. Belle Plaine, 128 Iowa 467, 
104 N. W. 494 (1905) (interpreting debt-limitation provision 
using phrase “actual value”). Or it could have left the word 
“valuation” unmodified: State courts interpreting other 
debt-limitation provisions have understood “valuation,” 
standing alone, to mean the market or cash value of property. 
See, e. g., Board of Ed., Rich Cty. School Dist. v. Passey, 122 
Utah 102, 104–106, 246 P. 2d 1078, 1079 (1952). At least in 
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this context, Congress’ rejection of “assessed” tells us no 
more than does its rejection of “actual” or “appraised.” 

Our interpretation comports with most States’ practice of 
tying the debt limitations of municipalities to assessed valua­
tion. See 15 E. McQuillin, Law of Municipal Corporations 
§ 41:7, p. 422 (3d ed. rev. 2005) (“Most of the constitutional 
and statutory provisions make the assessed value of the tax­
able property of the municipality the basis for ascertaining 
the amount of indebtedness which may be incurred . . . ”). 
States that depart from the majority approach use clear lan­
guage to do so. See id., at 424–425 (“The standard is gen­
erally the assessed value of the property for taxation, rather 
than the actual value, where the two are different; but where 
the constitution or statute uses the term ‘actual value,’ such 
value governs rather than the taxable value” (citing N. W. 
Halsey & Co., supra; footnote omitted)). Congress has not 
used such language here. Indeed, as discussed earlier, only 
a strained reading of “tax valuation” would suggest a depar­
ture from the majority approach. 

The Governor suggests that our interpretation would re­
sult in no debt limitation at all because Guam may arbitrarily 
set its assessment rate above 100 percent of market value. 
For two reasons, we think the Governor has overstated 
this concern. First, most States have long based their debt 
limitations on assessed value without incident. Second, a 
strong political check exists; property-owning voters will not 
fail to notice if the government sets the assessment rate 
above market value. 

Finally, the Governor mistakenly argues that we owe def­
erence to the Guam Supreme Court’s interpretation of the 
Organic Act. It may be true that we accord deference to 
territorial courts over matters of purely local concern. See 
Pernell v. Southall Realty, 416 U. S. 363, 366 (1974) (review­
ing District of Columbia Court of Appeals’ interpretation of 
D. C. Code provision). This case does not fit that mold, how­
ever. The debt-limitation provision protects both Guamani­
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ans and the United States from the potential consequences 
of territorial insolvency. Thus, this case is not a matter of 
purely local concern. Of course, decisions of the Supreme 
Court of Guam, as with other territorial courts, are instruc­
tive and are entitled to respect when they indicate how stat­
utory issues, including the Organic Act, apply to matters of 
local concern. On the other hand, the Organic Act is a fed­
eral statute, which we are bound to construe according to 
its terms. 

IV 

For the foregoing reasons, we reverse the judgment of the 
Guam Supreme Court and remand the case for proceedings 
not inconsistent with this opinion. 

It is so ordered. 

Justice Souter, with whom Justice Stevens, Justice 
Ginsburg, and Justice Alito join, concurring in part and 
dissenting in part. 

I agree that the petition for writ of certiorari was timely, 
and join Part II of the Court’s opinion. I disagree, however, 
that the phrase “tax valuation” in the Organic Act of Guam, 
§ 11, 64 Stat. 387, as amended, 48 U. S. C. § 1423a, refers un­
ambiguously to assessed value. If I could not go beyond 
statutory text and the sources relied upon by the Court, a 
coin toss would be my only way to judgment. But I look to 
congressional purpose, which points to appraised value as 
the meaning of the term, leaving me in respectful dissent. 

The words “tax valuation” can plausibly be read in either 
of the ways the parties suggest: as synonymous with as­
sessed value (the way the attorney general and the Court 
read them), because it is the assessed value to which the 
tax rate is immediately applied, Guam Code Ann., Tit. 11, 
§§ 24102(f), 24103 (1996), or as meaning appraised value, be­
cause the appraisal is a “valuation” for “tax” purposes. The 
Court concedes that the term “tax valuation” has no canoni­
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cal definition, ante, at 489,1 and says that the term “valua­
tion,” standing alone, means “ ‘[t]he estimated worth of a 
thing,’ ” ibid. (quoting Black’s Law Dictionary 1721 (4th ed. 
1951); alteration in original). Though taking property’s “es­
timated worth” to be its “tax valuation” would make practi­
cal sense, the Court believes that construction would read 
the word “tax” out of the statute. I do not see the objection, 
though. Even if we say “valuation” means actual value, the 
word “tax” has a job to do, by specifying that the valuation 
in question be the valuation used for tax purposes, thus rul­
ing out an appraisal made solely for the purpose of calculat­
ing the debt limitation, with its temptation to indulge in cre­
ative accounting when money is tight.2 But as I said, seeing 
the legitimacy of this reading just leaves us with two textu­
ally plausible constructions. 

I see no tie-breaker in comparing Guam’s debt limitation 
with those of other Territories. In each Territory men­
tioned by the parties, when Congress imposed a territorial 
debt limitation the assessed value was equal to the actual 
value of the property.3 Thus the attorney general can stress 

1 The phrase “tax valuation” had been used in debt limitations for other 
Territories, see ch. 34, 41 Stat. 1096 (Puerto Rico); ch. 203, 42 Stat. 599 
(Philippines), but in each of those Territories the issue in this case was 
irrelevant because assessed and appraised values were equal. See infra 
this page and 494, and nn. 3–4. 

2 Though the Court finds the appraised value to be “a step removed from 
taxation,” ante, at 490, the connection of the appraised value to the tax 
ultimately imposed is direct enough. It is true that the tax computation 
requires multiplying the appraised value by two percentages (first 35 per­
cent to get the assessed value, Guam Code Ann., Tit. 11, § 24102(f) (1996), 
and then the 0.25 percent tax rate, § 24103) while the assessed value must 
only be multiplied by a single percentage. But as a practical matter, 
tying the tax to the assessed value ties it to the appraised value: multiply­
ing the appraised value by 0.0875 percent (35 percent times 0.25 percent) 
will give you the tax every time. 

3 48 U. S. C. § 1401a (“[A]ll taxes on real property in the Virgin Islands 
shall be computed on the basis of the actual value of such property”); Haw. 
Rev. Stat., ch. 98, § 1212 (1905), Lodging of Respondent (Doc. 2b) (“[A]ll 
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the significance of assessed value and argue that because the 
debt limitation in the other Territories was based on the as­
sessed value, the same should be true for Guam. And the 
Governor can argue that because the debt limitation in the 
other Territories was based on the actual value, that should 
go for Guam, too. Nor is the tie to be broken by arguing 
that pegging the territorial debt limit to “tax valuation” sug­
gests that this Territory was meant to be treated more con­
servatively than a limit turning on full value; the suggestion 
is balanced by the question (without any answer proposed to 
us), why Congress would have wished a more restrictive (or 
nominally more restrictive) regime for certain Territories.4 

Comparing state practices is no help, either. The Court 
says that “States that depart from the majority approach” of 
linking debt limitations to assessed value “use clear language 
to do so,” ante, at 491, but in the preceding paragraph the 
majority recognizes that state courts “have understood ‘val­
uation,’ standing alone, to mean the market or cash value of 
property,” ante, at 490. So it seems a stretch to suggest 
that state laws offer a clear rule that Congress may be pre­

real property and all personal property within the Territory shall be sub­
ject to an annual tax of one per cent. upon the full cash value of the same”); 
An Act to Provide Revenue for the People of Porto Rico, and for Other 
Purposes, Tit. I, § 8 (1901), reprinted in Acts and Resolves of the First 
Legislative Assembly of Porto Rico 47 (1901), Lodging of Respondent 
(Doc. 3) (“All taxable property shall be valued and assessed at its actual 
market value”); A Compilation of the Acts of the Philippine Commission, 
Tit. 10, ch. 56, § 336(a) (1908), Lodging of Respondent (Doc. 4) (“[T]he 
board shall proceed to assess the value of each separate parcel of real 
estate and the improvements thereon, if any, at their true value in 
money”). 

4 The percentage of the valuation at which the various debt limitations 
were set likewise provides no basis for inferring that Congress had differ­
ent intentions for different Territories. When the Organic Act of Guam 
was passed in 1950, each of the debt limitations in the Territories men­
tioned in n. 3, supra, was also set at 10 percent of the relevant valuation. 
See 48 U. S. C. § 1403 (Virgin Islands); 42 Stat. 116 (Hawaii); ch. 34, 41 
Stat. 1096 (Puerto Rico); ch. 203, 42 Stat. 599 (Philippines). 
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sumed to have understood as background; better to read the 
state cases as products of the specific wording of their partic­
ular limitations and the state history of property taxation. 
See, e. g., Phelps v. Minneapolis, 174 Minn. 509, 511–514, 219 
N. W. 872, 873–874 (1928) (relying on text of limitation, other 
related provisions, and history of property taxation); N. W. 
Halsey & Co. v. Belle Plaine, 128 Iowa 467, 470–474, 104 
N. W. 494, 495–497 (1905) (same). It almost goes without 
saying that neither side has cited a state case involving lan­
guage and background the same as Guam’s. 

In sum, the congressional mind does not emerge from the 
words “tax valuation” or any settled construction of that 
phrase. Fortunately, though, the purpose of the legislation 
does point to a likely reading. The statute itself makes clear 
that what Congress meant to provide was a practical guaran­
tee against crushing debt on the shoulders of future genera­
tions, and insolvency with the inevitable call for a bailout by 
Congress. See United States Nat. Bank of Ore. v. Inde­
pendent Ins. Agents of America, Inc., 508 U. S. 439, 455 
(1993) (“ ‘[L]ook to the [law’s] . . . object and policy’ ” (quoting 
United States v. Heirs of Boisdoré, 8 How. 113, 122 (1849))). 

The attorney general claims that her reading is a bet­
ter fit with these objectives because it ties the legislature’s 
ability to incur debt to its willingness to tax. But this is 
hardly so. Under the attorney general’s approach (now the 
Court’s), the Guam Legislature could double the debt limita­
tion without increasing taxes by a single penny, simply by 
doubling the assessment rate and cutting the tax rate by 
half.5 

Although it is arguable that tying the debt ceiling to the 
assessed value may to some vague degree enhance legisla­
tive accountability by requiring action to raise the debt ceil­

5 The specter of mischief extends to an attempt to set the assessment 
rate above 100 percent. The Court contends that political or practical 
constraints would foreclose this maneuver. See ante, at 491. After to­
day’s decision, I suppose we may find out. 
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ing as debt piles up, I know of no independent suggestion 
that the debt limit was designed to operate as a political 
discouragement, not as a hard cap. It would, after all, have 
been strange for Congress to set a debt cap to constrain the 
Guam Legislature, only to leave the limiting figure subject 
to easy manipulation by the legislature. While I know that 
actual valuation can be manipulated, too, manipulation of 
that figure could only be done by officials acting in bad faith 
and subject to an obvious political or judicial challenge. The 
Court’s approach, by contrast, gives the legislature a green 
light to subvert its own stated limit with a clear conscience.6 

The more practical understanding of what must have been 
intended is a statute tying the debt limitation to Guam’s ca­
pacity to tax property. The actual, market value of prop­
erty is the only economic index of Guam’s ability to collect 
property taxes to pay its bills,7 the only figure under consid­
eration that is fixed in the real world, and the only figure 
that provides a genuine limitation. This was the figure em­
ployed or required by Congress in each of the other Territo­
ries mentioned above, see n. 3, supra, and I presume that its 
practical significance was in Congress’s mind when it set the 
debt caps for each of them. I see no reason not to attribute 
the same practical assessment to Congress in this instance. 

I would affirm. 

6 The attorney general’s position would be strengthened if the assess­
ment rate appeared in the Organic Act itself, for then the legislature would 
lack the power to change it. This state of affairs would be analogous to an 
assessment rate appearing in a state constitution. See, e. g., Colo. Const., 
Art. X, § 3(1)(b); La. Const., Art. VII, § 18(B). But the Organic Act set 
no assessment rate, leaving that up to the Guam Legislature. 

7 It is not, of course, the only index of Guam’s capacity to pay its bills; 
income taxation is an obvious source of revenue, see 48 U. S. C. §§ 1421i(a)– 
(b) (authorizing Guam to collect income tax). 
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MASSACHUSETTS et al. v. ENVIRONMENTAL

PROTECTION AGENCY et al.


certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 05–1120. Argued November 29, 2006—Decided April 2, 2007 

Based on respected scientific opinion that a well-documented rise in global 
temperatures and attendant climatological and environmental changes 
have resulted from a significant increase in the atmospheric concentra­
tion of “greenhouse gases,” a group of private organizations petitioned 
the Environmental Protection Agency (EPA) to begin regulating the 
emissions of four such gases, including carbon dioxide, under § 202(a)(1) 
of the Clean Air Act, which requires that EPA “shall by regulation 
prescribe . . . standards applicable to the emission of any air pollutant 
from any class . . . of new  motor vehicles . . . which  in  [the  EPA Adminis­
trator’s] judgment cause[s], or contribute[s] to, air pollution . . . reason­
ably . . . anticipated to endanger public health or welfare,” 42 U. S. C. 
§ 7521(a)(1). The Act defines “air pollutant” to include “any air pollu­
tion agent . . . , including any physical, chemical . . . substance . . . 
emitted into . . .  the  ambient air.” § 7602(g). EPA ultimately denied 
the petition, reasoning that (1) the Act does not authorize it to issue 
mandatory regulations to address global climate change, and (2) even if 
it had the authority to set greenhouse gas emission standards, it would 
have been unwise to do so at that time because a causal link between 
greenhouse gases and the increase in global surface air temperatures 
was not unequivocally established. The Agency further characterized 
any EPA regulation of motor-vehicle emissions as a piecemeal approach 
to climate change that would conflict with the President’s comprehen­
sive approach involving additional support for technological innovation, 
the creation of nonregulatory programs to encourage voluntary private­
sector reductions in greenhouse gas emissions, and further research on 
climate change, and might hamper the President’s ability to persuade 
key developing nations to reduce emissions. 

Petitioners, now joined by intervenor Massachusetts and other state 
and local governments, sought review in the D. C. Circuit. Although 
each of the three judges on the panel wrote separately, two of them 
agreed that the EPA Administrator properly exercised his discretion in 
denying the rulemaking petition. One judge concluded that the Ad­
ministrator’s exercise of “judgment” as to whether a pollutant could 
“reasonably be anticipated to endanger public health or welfare,” 
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§ 7521(a)(1), could be based on scientific uncertainty as well as other 
factors, including the concern that unilateral U. S. regulation of motor­
vehicle emissions could weaken efforts to reduce other countries’ green­
house gas emissions. The second judge opined that petitioners had 
failed to demonstrate the particularized injury to them that is necessary 
to establish standing under Article III, but accepted the contrary view 
as the law of the case and joined the judgment on the merits as the 
closest to that which he preferred. The court therefore denied review. 

Held: 
1. Petitioners have standing to challenge EPA’s denial of their rule­

making petition. Pp. 516–526. 
(a) This case suffers from none of the defects that would preclude 

it from being a justiciable Article III “Controvers[y].” See, e. g., 
Luther v. Borden, 7 How. 1. Moreover, the proper construction of a 
congressional statute is an eminently suitable question for federal-court 
resolution, and Congress has authorized precisely this type of challenge 
to EPA action, see 42 U. S. C. § 7607(b)(1). Contrary to EPA’s argu­
ment, standing doctrine presents no insuperable jurisdictional obstacle 
here. To demonstrate standing, a litigant must show that it has suf­
fered a concrete and particularized injury that is either actual or immi­
nent, that the injury is fairly traceable to the defendant, and that a 
favorable decision will likely redress that injury. See Lujan v. Defend­
ers of Wildlife, 504 U. S. 555, 560–561. However, a litigant to whom 
Congress has “accorded a procedural right to protect his concrete inter­
ests,” id., at 573, n. 7—here, the right to challenge agency action unlaw­
fully withheld, § 7607(b)(1)—“can assert that right without meeting all 
the normal standards for redressability and immediacy,” ibid. Only one 
petitioner needs to have standing to authorize review. See Rumsfeld 
v. Forum for Academic and Institutional Rights, Inc., 547 U. S. 47, 52, 
n. 2. Massachusetts has a special position and interest here. It is a 
sovereign State and not, as in Lujan, a private individual, and it actually 
owns a great deal of the territory alleged to be affected. The sovereign 
prerogatives to force reductions in greenhouse gas emissions, to negoti­
ate emissions treaties with developing countries, and (in some circum­
stances) to exercise the police power to reduce motor-vehicle emissions 
are now lodged in the Federal Government. Because Congress has or­
dered EPA to protect Massachusetts (among others) by prescribing ap­
plicable standards, § 7521(a)(1), and has given Massachusetts a concomi­
tant procedural right to challenge the rejection of its rulemaking 
petition as arbitrary and capricious, § 7607(b)(1), petitioners’ submis­
sions as they pertain to Massachusetts have satisfied the most demand­
ing standards of the adversarial process. EPA’s steadfast refusal to 
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regulate greenhouse gas emissions presents a risk of harm to Massachu­
setts that is both “actual” and “imminent,” Lujan, 504 U. S., at 560, and 
there is a “substantial likelihood that the judicial relief requested” will 
prompt EPA to take steps to reduce that risk, Duke Power Co. v. Caro­
lina Environmental Study Group, Inc., 438 U. S. 59, 79. Pp. 516–521. 

(b) The harms associated with climate change are serious and well 
recognized. The Government’s own objective assessment of the rele­
vant science and a strong consensus among qualified experts indicate 
that global warming threatens, inter alia, a precipitate rise in sea lev­
els, severe and irreversible changes to natural ecosystems, a significant 
reduction in winter snowpack with direct and important economic con­
sequences, and increases in the spread of disease and the ferocity of 
weather events. That these changes are widely shared does not mini­
mize Massachusetts’ interest in the outcome of this litigation. See Fed­
eral Election Comm’n v. Akins, 524 U. S. 11, 24. According to petition­
ers’ uncontested affidavits, global sea levels rose between 10 and 20 
centimeters over the 20th century as a result of global warming and 
have already begun to swallow Massachusetts’ coastal land. Remedia­
tion costs alone, moreover, could reach hundreds of millions of dollars. 
Pp. 521–523. 

(c) Given EPA’s failure to dispute the existence of a causal connec­
tion between manmade greenhouse gas emissions and global warming, 
its refusal to regulate such emissions, at a minimum, “contributes” to 
Massachusetts’ injuries. EPA overstates its case in arguing that its 
decision not to regulate contributes so insignificantly to petitioners’ in­
juries that it cannot be haled into federal court, and that there is no 
realistic possibility that the relief sought would mitigate global climate 
change and remedy petitioners’ injuries, especially since predicted in­
creases in emissions from China, India, and other developing nations 
will likely offset any marginal domestic decrease EPA regulation could 
bring about. Agencies, like legislatures, do not generally resolve mas­
sive problems in one fell swoop, see Williamson v. Lee Optical of Okla., 
Inc., 348 U. S. 483, 489, but instead whittle away over time, refining 
their approach as circumstances change and they develop a more nu­
anced understanding of how best to proceed, cf. SEC v. Chenery Corp., 
332 U. S. 194, 202–203. That a first step might be tentative does not by 
itself negate federal-court jurisdiction. And reducing domestic automo­
bile emissions is hardly tentative. Leaving aside the other greenhouse 
gases, the record indicates that the U. S. transportation sector emits an 
enormous quantity of carbon dioxide into the atmosphere. Pp. 523–525. 

(d) While regulating motor-vehicle emissions may not by itself re­
verse global warming, it does not follow that the Court lacks jurisdiction 
to decide whether EPA has a duty to take steps to slow or reduce it. 
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See Larson v. Valente, 456 U. S. 228, 243, n. 15. Because of the enor­
mous potential consequences, the fact that a remedy’s effectiveness 
might be delayed during the (relatively short) time it takes for a new 
motor-vehicle fleet to replace an older one is essentially irrelevant. Nor 
is it dispositive that developing countries are poised to substantially 
increase greenhouse gas emissions: A reduction in domestic emissions 
would slow the pace of global emissions increases, no matter what 
happens elsewhere. The Court attaches considerable significance to 
EPA’s espoused belief that global climate change must be addressed. 
Pp. 525–526. 

2. The scope of the Court’s review of the merits of the statutory is­
sues is narrow. Although an agency’s refusal to initiate enforcement 
proceedings is not ordinarily subject to judicial review, Heckler v. 
Chaney, 470 U. S. 821, there are key differences between nonenforce­
ment and denials of rulemaking petitions that are, as in the present 
circumstances, expressly authorized. EPA concluded alternatively in 
its petition denial that it lacked authority under § 7521(a)(1) to regulate 
new vehicle emissions because carbon dioxide is not an “air pollutant” 
under § 7602, and that, even if it possessed authority, it would decline to 
exercise it because regulation would conflict with other administration 
priorities. Because the Act expressly permits review of such an action, 
§ 7607(b)(1), this Court “may reverse [it if it finds it to be] arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law,” § 7607(d)(9). Pp. 527–528. 

3. Because greenhouse gases fit well within the Act’s capacious defi­
nition of “air pollutant,” EPA has statutory authority to regulate emis­
sion of such gases from new motor vehicles. That definition—which 
includes “any air pollution agent . . . , including any physical, 
chemical, . . . substance . . . emitted into . . . the ambient air . . . ,” 
§ 7602(g) (emphasis added)—embraces all airborne compounds of what­
ever stripe. Moreover, carbon dioxide and other greenhouse gases are 
undoubtedly “physical [and] chemical . . . substance[s].” Ibid. EPA’s 
reliance on postenactment congressional actions and deliberations it 
views as tantamount to a command to refrain from regulating green­
house gas emissions is unavailing. Even if postenactment legislative 
history could shed light on the meaning of an otherwise-unambiguous 
statute, EPA identifies nothing suggesting that Congress meant to cur­
tail EPA’s power to treat greenhouse gases as air pollutants. The 
Court has no difficulty reconciling Congress’ various efforts to promote 
interagency collaboration and research to better understand climate 
change with the Agency’s pre-existing mandate to regulate “any air pol­
lutant” that may endanger the public welfare. FDA v. Brown & Wil­
liamson Tobacco Corp., 529 U. S. 120, 133, distinguished. Also unper­
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suasive is EPA’s argument that its regulation of motor-vehicle carbon 
dioxide emissions would require it to tighten mileage standards, a job 
(according to EPA) that Congress has assigned to the Department of 
Transportation. The fact that DOT’s mandate to promote energy effi­
ciency by setting mileage standards may overlap with EPA’s envi­
ronmental responsibilities in no way licenses EPA to shirk its duty to 
protect the public “health” and “welfare,” § 7521(a)(1). Pp. 528–532. 

4. EPA’s alternative basis for its decision—that even if it has statu­
tory authority to regulate greenhouse gases, it would be unwise to do 
so at this time—rests on reasoning divorced from the statutory text. 
While the statute conditions EPA action on its formation of a “judg­
ment,” that judgment must relate to whether an air pollutant “cause[s], 
or contribute[s] to, air pollution which may reasonably be anticipated to 
endanger public health or welfare.” § 7601(a)(1). Under the Act’s clear 
terms, EPA can avoid promulgating regulations only if it determines 
that greenhouse gases do not contribute to climate change or if it pro­
vides some reasonable explanation as to why it cannot or will not exer­
cise its discretion to determine whether they do. It has refused to do 
so, offering instead a laundry list of reasons not to regulate, including 
the existence of voluntary Executive Branch programs providing a re­
sponse to global warming and impairment of the President’s ability to 
negotiate with developing nations to reduce emissions. These policy 
judgments have nothing to do with whether greenhouse gas emissions 
contribute to climate change and do not amount to a reasoned justifica­
tion for declining to form a scientific judgment. Nor can EPA avoid 
its statutory obligation by noting the uncertainty surrounding various 
features of climate change and concluding that it would therefore be 
better not to regulate at this time. If the scientific uncertainty is so 
profound that it precludes EPA from making a reasoned judgment, it 
must say so. The statutory question is whether sufficient information 
exists for it to make an endangerment finding. Instead, EPA rejected 
the rulemaking petition based on impermissible considerations. Its ac­
tion was therefore “arbitrary, capricious, or otherwise not in accordance 
with law,” § 7607(d)(9). On remand, EPA must ground its reasons for 
action or inaction in the statute. Pp. 532–535. 

415 F. 3d 50, reversed and remanded. 

Stevens, J., delivered the opinion of the Court, in which Kennedy, 
Souter, Ginsburg, and Breyer, JJ., joined. Roberts, C. J., filed a dis­
senting opinion, in which Scalia, Thomas, and Alito, JJ., joined, post, 
p. 535. Scalia, J., filed a dissenting opinion, in which Roberts, C. J., and 
Thomas and Alito, JJ., joined, post, p. 549. 
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James R. Milkey, Assistant Attorney General of Massa­
chusetts, argued the cause for petitioners. With him on the 
briefs were Thomas F. Reilly, Attorney General, Lisa 
Heinzerling, Special Assistant Attorney General, and Wil­
liam L. Pardee and Carol Iancu, Assistant Attorneys Gen­
eral, Zulima V. Farber, Attorney General of New Jersey, 
Michael Cardozo, Corporation Counsel of the City of New 
York, and Scott Pasternack, Assistant Corporation Counsel, 
Ralph S. Tyler, City Solicitor of Baltimore, and William 
Phelan, Jr., Joseph Mendelson III, John M. Stanton, David 
Doniger, David Bookbinder, and Howard Fox, and by the 
Attorneys General and other officials for their respective ju­
risdictions as follows: Bill Lockyer, Attorney General of Cal­
ifornia, Marc N. Melnick and Nicholas Stern, Deputy Attor­
neys General, Richard Blumenthal, Attorney General of 
Connecticut, Kimberly Massicotte and Matthew Levin, As­
sistant Attorneys General, Robert J. Spagnoletti, Attorney 
General of the District of Columbia, Todd S. Kim, Solicitor 
General, Donna Murasky, Senior Assistant Attorney Gen­
eral, Lisa Madigan, Attorney General of Illinois, Matthew 
J. Dunn and Gerald T. Karr, Assistant Attorneys Gen­
eral, G. Steven Rowe, Attorney General of Maine, Gerald D. 
Reid, Assistant Attorney General, Stuart Rabner, Attorney 
General of New Jersey, Stefanie A. Brand, Kevin P. Auer­
bacher, and Lisa Morelli, Deputy Attorneys General, Patri­
cia A. Madrid, Attorney General of New Mexico, Stuart M. 
Bluestone, Deputy Attorney General, Stephen R. Ferris and 
Judith Ann Moore, Assistant Attorneys General, Eliot 
Spitzer, Attorney General of New York, Caitlin J. Halligan, 
Solicitor General, Peter Lehner and J. Jared Snyder, Assist­
ant Attorneys General, Hardy Myers, Attorney General of 
Oregon, Philip Schradle, Special Counsel to the Attorney 
General, Richard Whitman, Assistant Attorney General, 
Patrick C. Lynch, Attorney General of Rhode Island, Tricia 
K. Jedele, Special Assistant Attorney General, William H. 
Sorrell, Attorney General of Vermont, Kevin O. Leske, As­
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sistant Attorney General, Rob McKenna, Attorney General 
of Washington, Leslie R. Seffern, Assistant Attorney Gen­
eral, Jay D. Geck, Deputy Solicitor General, and Malaetasi 
M. Togafau, Attorney General of American Samoa. 

Deputy Solicitor General Garre argued the cause for re­
spondents. With him on the brief for the federal respondent 
were Solicitor General Clement, Assistant Attorney Gen­
eral Wooldridge, Deputy Solicitor General Hungar, Mal­
colm L. Stewart, Jon M. Lipshultz, and Carol S. Holmes. 
Michael A. Cox, Attorney General of Michigan, filed a brief 
for respondent State of Michigan. With him on the brief 
were Thomas L. Casey, Solicitor General, Alan F. Hoffman 
and Neil D. Gordon, Assistant Attorneys General, and the 
Attorneys General and other officials for their respective 
States as follows: David W. Márquez, Attorney General of 
Alaska, Phil Kline, Attorney General of Kansas, David W. 
Davies, Deputy Attorney General, Jon C. Bruning, Attorney 
General of Nebraska, David D. Cookson, Special Counsel to 
the Attorney General, Natalee J. Hart, Assistant Attor­
ney General, Wayne Stenehjem, Attorney General of North 
Dakota, Lyle Witham, Assistant Attorney General, Jim 
Petro, Attorney General of Ohio, Dale T. Vitale, Senior Dep­
uty Attorney General, Lawrence E. Long, Attorney General 
of South Dakota, Greg Abbott, Attorney General of Texas, 
Karen W. Kornell and Jane Atwood, Assistant Attorneys 
General, and Mark L. Shurtleff, Attorney General of Utah, 
and Fred G. Nelson, Assistant Attorney General. Theodore 
B. Olson, Miguel A. Estrada, David Debold, Matthew D. Mc-
Gill, Kenneth W. Starr, Stuart A. C. Drake, Andrew B. Clu­
bok, and Ashley C. Parrish filed a brief for respondent Alli­
ance of Automobile Manufacturers et al. Russell S. Frye, 
Leslie A. Hulse, Richard Wasserstrom, Harry M. Ng, Ralph 
J. Colleli, Jr., Nick Goldstein, Jan S. Amundson, Quentin 
Riegel, Robin S. Conrad, and John L. Wittenborn filed a 
brief for respondent CO2 Litigation Group. Norman W. 
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Fichthorn and Allison D. Wood filed a brief for respondent 
Utility Air Regulatory Group.* 

Justice Stevens delivered the opinion of the Court. 
A well-documented rise in global temperatures has coin­

cided with a significant increase in the concentration of car­

*Briefs of amici curiae urging reversal were filed for the State of Ari­
zona et al. by Terry Goddard, Attorney General of Arizona, Paula S. 
Bickett, Chief Counsel, Joseph P. Mikitish, Assistant Attorney General, 
and Amy J. Wildermuth, and by Thomas J. Miller, Attorney General of 
Iowa, J. Joseph Curran, Jr., Attorney General of Maryland, Mike Hatch, 
Attorney General of Minnesota, and Peggy A. Lautenschlager, Attorney 
General of Wisconsin, and Thomas J. Dawson, Assistant Attorney Gen­
eral; for the Alaska Inter-Tribal Council et al. by Frances M. Raskin; for 
Aspen Skiing Co. by Edward T. Ramey and Blain D. Myhre; for Calpine 
Corp. by Richard E. Ayres; for the National Council of the Churches of 
Christ in the U. S. A. et al. by Fran M. Layton; for Ocean and Coastal 
Conservation Interests by Patrick A. Parenteau; for the U. S. Conference 
of Mayors et al. by Timothy J. Dowling; for Wildlife Conservation Inter­
ests by John F. Kostyack; for Madeleine K. Albright by Kathleen M. Sulli­
van; for Climate Scientist David Battisti et al. by Robert B. McKinstry, 
Jr., Stephanie Tai, and John C. Dernbach; and for Former EPA Adminis­
trator Carol M. Browner et al. by Deborah A. Sivas, Michael C. Davis, 
and Barry S. Neuman. 

Briefs of amici curiae urging affirmance were filed for the Washington 
Legal Foundation by Daniel J. Popeo, Paul D. Kamenar, and Peter S. 
Glaser; for Climatologist and Scientist Sallie Baliunas et al. by Sam Kaz­
man, Hans Bader, and Christopher C. Horner; for William J. Baumol et al. 
by Timothy S. Bishop, Russell R. Eggert, and Erika Z. Jones; for Ernest 
L. Daman et al. by Martin S. Kaufman; and for William H. Taft IV by 
Arnold W. Reitze, Jr. 

Briefs of amici curiae were filed for the State of Delaware by Carl C. 
Danberg, Attorney General, Lawrence Lewis, State Solicitor, and Kevin 
Maloney, Robert Phillips, and Valerie Csizmadia, Deputy Attorneys 
General; for the Cato Institute et al. by Timothy Lynch; for Entergy Corp. 
by Elise N. Zoli, U. Gwyn Williams, Kevin P. Martin, and Chuck D. Bar­
low; for the North Coast Rivers Alliance et al. by Stephan C. Volker; for 
the Pacific Legal Foundation by M. Reed Hopper; for the Union for Jobs 
and the Environment by Scott H. Segal, Jason B. Hutt, and Shelby J. 
Kelley; for Robert H. Bork et al. by David B. Rivkin, Jr., Lee A. Casey, 
and Darin R. Bartram; and for Jerome B. Carr by Albert Auburn. 
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bon dioxide in the atmosphere. Respected scientists believe 
the two trends are related. For when carbon dioxide is re­
leased into the atmosphere, it acts like the ceiling of a green­
house, trapping solar energy and retarding the escape of re­
flected heat. It is therefore a species—the most important 
species—of a “greenhouse gas.” 

Calling global warming “the most pressing environmental 
challenge of our time,” 1 a group of States,2 local govern­
ments,3 and private organizations 4 alleged in a petition for 
certiorari that the Environmental Protection Agency (EPA) 
has abdicated its responsibility under the Clean Air Act to 
regulate the emissions of four greenhouse gases, including 
carbon dioxide. Specifically, petitioners asked us to answer 
two questions concerning the meaning of § 202(a)(1) of the 
Act: whether EPA has the statutory authority to regulate 
greenhouse gas emissions from new motor vehicles; and if so, 
whether its stated reasons for refusing to do so are consist­
ent with the statute. 

In response, EPA, supported by 10 intervening States 5 

and six trade associations,6 correctly argued that we may not 
address those two questions unless at least one petitioner 
has standing to invoke our jurisdiction under Article III of 
the Constitution. Notwithstanding the serious character of 

1 Pet. for Cert. 22. 
2 California, Connecticut, Illinois, Maine, Massachusetts, New Jersey, 

New Mexico, New York, Oregon, Rhode Island, Vermont, and Washington. 
3 District of Columbia, American Samoa, New York City, and Baltimore. 
4 Center for Biological Diversity, Center for Food Safety, Conserva­

tion Law Foundation, Environmental Advocates, Environmental Defense, 
Friends of the Earth, Greenpeace, International Center for Technology 
Assessment, National Environmental Trust, Natural Resources Defense 
Council, Sierra Club, Union of Concerned Scientists, and U. S. Public In­
terest Research Group. 

5 Alaska, Idaho, Kansas, Michigan, Nebraska, North Dakota, Ohio, South 
Dakota, Texas, and Utah. 

6 Alliance of Automobile Manufacturers, National Automobile Dealers 
Association, Engine Manufacturers Association, Truck Manufacturers As­
sociation, CO2 Litigation Group, and Utility Air Regulatory Group. 
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that jurisdictional argument and the absence of any conflict­
ing decisions construing § 202(a)(1), the unusual importance 
of the underlying issue persuaded us to grant the writ. 548 
U. S. 903 (2006). 

I 

Section 202(a)(1) of the Clean Air Act, as added by Pub. L. 
89–272, § 101(8), 79 Stat. 992, and as amended by, inter alia, 
84 Stat. 1690 and 91 Stat. 791, 42 U. S. C. § 7521(a)(1), 
provides: 

“The [EPA] Administrator shall by regulation pre­
scribe (and from time to time revise) in accordance with 
the provisions of this section, standards applicable to the 
emission of any air pollutant from any class or classes of 
new motor vehicles or new motor vehicle engines, which 
in his judgment cause, or contribute to, air pollution 
which may reasonably be anticipated to endanger public 
health or welfare . . . .”  7 

The Act defines “air pollutant” to include “any air pollution 
agent or combination of such agents, including any physical, 
chemical, biological, radioactive . . .  substance or matter 
which is emitted into or otherwise enters the ambient air.” 
§ 7602(g). “Welfare” is also defined broadly: among other 
things, it includes “effects on . . . weather . . . and climate.” 
§ 7602(h). 

7 The 1970 version of § 202(a)(1) used the phrase “which endangers the 
public health or welfare” rather than the more protective “which may rea­
sonably be anticipated to endanger public health or welfare.” See § 6(a) 
of the Clean Air Amendments of 1970, 84 Stat. 1690. Congress amended 
§ 202(a)(1) in 1977 to give its approval to the decision in Ethyl Corp. v. 
EPA, 541 F. 2d 1, 25 (CADC 1976) (en banc), which held that the Clean 
Air Act “and common sense . . . demand regulatory action to prevent harm, 
even if the regulator is less than certain that harm is otherwise inevita­
ble.” See § 401(d)(1) of the Clean Air Act Amendments of 1977, 91 Stat. 
791; see also H. R. Rep. No. 95–294, p. 49 (1977). 
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When Congress enacted these provisions, the study of cli­
mate change was in its infancy.8 In 1959, shortly after the 
U. S. Weather Bureau began monitoring atmospheric carbon 
dioxide levels, an observatory in Mauna Loa, Hawaii, re­
corded a mean level of 316 parts per million. This was well 
above the highest carbon dioxide concentration—no more 
than 300 parts per million—revealed in the 420,000-year-old 
ice-core record.9 By the time Congress drafted § 202(a)(1) 
in 1970, carbon dioxide levels had reached 325 parts per 
million.10 

In the late 1970’s, the Federal Government began devoting 
serious attention to the possibility that carbon dioxide emis­
sions associated with human activity could provoke climate 
change. In 1978, Congress enacted the National Climate 
Program Act, 92 Stat. 601, which required the President to 
establish a program to “assist the Nation and the world to 

8 The Council on Environmental Quality had issued a report in 1970 con­
cluding that “[m]an may be changing his weather.” Environmental Qual­
ity: The First Annual Report 93. Considerable uncertainty remained in 
those early years, and the issue went largely unmentioned in the congres­
sional debate over the enactment of the Clean Air Act. But see 116 Cong. 
Rec. 32914 (1970) (statement of Sen. Boggs referring to Council’s conclu­
sion that “[a]ir pollution alters the climate and may produce global changes 
in temperature”). 

9 See Intergovernmental Panel on Climate Change, Climate Change 
2001: Synthesis Report, pp. 202–203 (2001). By drilling through thick 
Antarctic ice sheets and extracting “cores,” scientists can examine ice 
from long ago and extract small samples of ancient air. That air can then 
be analyzed, yielding estimates of carbon dioxide levels. Ibid. 

10 A more dramatic rise was yet to come: In 2006, carbon dioxide levels 
reached 382 parts per million, see Dept. of Commerce, National Oceanic & 
Atmospheric Administration, Mauna Loa CO2 Monthly Mean Data, http:// 
www.esrl.noaa.gov/gmd/ccgg/trends/co2_mm_mlo.dat (all Internet materi­
als as visited Mar. 29, 2007, and available in Clerk of Court’s case file), a 
level thought to exceed the concentration of carbon dioxide in the atmos­
phere at any point over the past 20 million years. See Intergovernmental 
Panel on Climate Change, Technical Summary of Working Group I Report 
39 (2001). 
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understand and respond to natural and man-induced climate 
processes and their implications,” id., § 3. President Carter, 
in turn, asked the National Research Council, the working 
arm of the National Academy of Sciences, to investigate the 
subject. The Council’s response was unequivocal: “If carbon 
dioxide continues to increase, the study group finds no rea­
son to doubt that climate changes will result and no reason 
to believe that these changes will be negligible. . . . A wait­
and-see policy may mean waiting until it is too late.” 11 

Congress next addressed the issue in 1987, when it enacted 
the Global Climate Protection Act, Title XI of Pub. L. 100– 
204, 101 Stat. 1407, note following 15 U. S. C. § 2901. Find­
ing that “manmade pollution—the release of carbon dioxide, 
chlorofluorocarbons, methane, and other trace gases into the 
atmosphere—may be producing a long-term and substantial 
increase in the average temperature on Earth,” § 1102(1), 101 
Stat. 1408, Congress directed EPA to propose to Congress 
a “coordinated national policy on global climate change,” 
§ 1103(b), and ordered the Secretary of State to work 
“through the channels of multilateral diplomacy” and coordi­
nate diplomatic efforts to combat global warming, § 1103(c). 
Congress emphasized that “ongoing pollution and deforesta­
tion may be contributing now to an irreversible process” and 
that “[n]ecessary actions must be identified and implemented 
in time to protect the climate.” § 1102(4). 

Meanwhile, the scientific understanding of climate change 
progressed. In 1990, the Intergovernmental Panel on Cli­
mate Change (IPCC), a multinational scientific body orga­
nized under the auspices of the United Nations, published its 
first comprehensive report on the topic. Drawing on expert 
opinions from across the globe, the IPCC concluded that 
“emissions resulting from human activities are substantially 

11 Climate Research Board, Carbon Dioxide and Climate: A Scientific 
Assessment, p. viii (1979). 
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increasing the atmospheric concentrations of . . . green­
house gases [which] will enhance the greenhouse effect, re­
sulting on average in an additional warming of the Earth’s 
surface.” 12 

Responding to the IPCC report, the United Nations con­
vened the “Earth Summit” in 1992 in Rio de Janeiro. The 
first President Bush attended and signed the United Nations 
Framework Convention on Climate Change (UNFCCC), a 
nonbinding agreement among 154 nations to reduce atmos­
pheric concentrations of carbon dioxide and other green­
house gases for the purpose of “prevent[ing] dangerous an­
thropogenic [i. e., human-induced] interference with the 
[Earth’s] climate system.” 13 S. Treaty Doc. No. 102–38, Art. 
2, p. 5, 1771 U. N. T. S. 107 (1992). The Senate unanimously 
ratified the treaty. 

Some five years later—after the IPCC issued a second 
comprehensive report in 1995 concluding that “[t]he balance 
of evidence suggests there is a discernible human influence 
on global climate” 14—the UNFCCC signatories met in 
Kyoto, Japan, and adopted a protocol that assigned manda­
tory targets for industrialized nations to reduce greenhouse 
gas emissions. Because those targets did not apply to devel­
oping and heavily polluting nations such as China and India, 
the Senate unanimously passed a resolution expressing its 
sense that the United States should not enter into the Kyoto 
Protocol. See S. Res. 98, 105th Cong., 1st Sess. (July 25, 
1997) (as passed). President Clinton did not submit the pro­
tocol to the Senate for ratification. 

12 IPCC, Climate Change: The IPCC Scientific Assessment, p. xi (J. 
Houghton, G. Jenkins, & J. Ephraums eds. 1991). 

13 The industrialized countries listed in Annex I to the UNFCCC under­
took to reduce their emissions of greenhouse gases to 1990 levels by the 
year 2000. No immediate restrictions were imposed on developing coun­
tries, including China and India. They could choose to become Annex I 
countries when sufficiently developed. 

14 IPCC, Climate Change 1995, The Science of Climate Change, p. 4. 
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II 

On October 20, 1999, a group of 19 private organizations 15 

filed a rulemaking petition asking EPA to regulate “green­
house gas emissions from new motor vehicles under § 202 of 
the Clean Air Act.” App. 5. Petitioners maintained that 
1998 was the “warmest year on record”; that carbon dioxide, 
methane, nitrous oxide, and hydrofluorocarbons are “heat 
trapping greenhouse gases”; that greenhouse gas emissions 
have significantly accelerated climate change; and that the 
IPCC’s 1995 report warned that “carbon dioxide remains the 
most important contributor to [manmade] forcing of climate 
change.” Id., at 13 (internal quotation marks omitted). 
The petition further alleged that climate change will have 
serious adverse effects on human health and the environ­
ment. Id., at 22–35. As to EPA’s statutory authority, the 
petition observed that the Agency itself had already con­
firmed that it had the power to regulate carbon dioxide. 
See id., at 18, n. 21. In 1998, Jonathan Z. Cannon, then 
EPA’s general counsel, prepared a legal opinion concluding 
that “CO2 emissions are within the scope of EPA’s authority 
to regulate,” even as he recognized that EPA had so far de­
clined to exercise that authority. Id., at 54 (memorandum to 
Carol M. Browner, Administrator (Apr. 10, 1998) (hereinafter 
Cannon memorandum)). Cannon’s successor, Gary S. Guzy, 
reiterated that opinion before a congressional committee just 

15 Alliance for Sustainable Communities; Applied Power Technologies, 
Inc.; Bio Fuels America; The California Solar Energy Industries Assn.; 
Clements Environmental Corp.; Environmental Advocates; Environmental 
and Energy Study Institute; Friends of the Earth; Full Circle Energy 
Project, Inc.; The Green Party of Rhode Island; Greenpeace USA; Interna­
tional Center for Technology Assessment; Network for Environmental and 
Economic Responsibility of the United Church of Christ; New Jersey Envi­
ronmental Watch; New Mexico Solar Energy Assn.; Oregon Environmen­
tal Council; Public Citizen; Solar Energy Industries Assn.; The SUN DAY 
Campaign. See App. 7–11. 
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two weeks before the rulemaking petition was filed. See 
id., at 61. 

Fifteen months after the petition’s submission, EPA re­
quested public comment on “all the issues raised in [the] peti­
tion,” adding a “particular” request for comments on “any 
scientific, technical, legal, economic or other aspect of these 
issues that may be relevant to EPA’s consideration of this 
petition.” 66 Fed. Reg. 7486, 7487 (2001). EPA received 
more than 50,000 comments over the next five months. See 
68 Fed. Reg. 52924 (2003). 

Before the close of the comment period, the White House 
sought “assistance in identifying the areas in the science of 
climate change where there are the greatest certainties and 
uncertainties” from the National Research Council, asking 
for a response “as soon as possible.” App. 213. The result 
was a 2001 report titled Climate Change Science: An Analy­
sis of Some Key Questions (NRC Report), which, drawing 
heavily on the 1995 IPCC report, concluded that “[g]reen­
house gases are accumulating in Earth’s atmosphere as a re­
sult of human activities, causing surface air temperatures 
and subsurface ocean temperatures to rise. Temperatures 
are, in fact, rising.” NRC Report 1. 

On September 8, 2003, EPA entered an order denying the 
rulemaking petition. 68 Fed. Reg. 52922. The Agency 
gave two reasons for its decision: (1) that contrary to the 
opinions of its former general counsels, the Clean Air Act 
does not authorize EPA to issue mandatory regulations to 
address global climate change, see id., at 52925–52929; and 
(2) that even if the Agency had the authority to set green­
house gas emission standards, it would be unwise to do so at 
this time, id., at 52929–52931. 

In concluding that it lacked statutory authority over 
greenhouse gases, EPA observed that Congress “was well 
aware of the global climate change issue when it last compre­
hensively amended the [Clean Air Act] in 1990,” yet it de­
clined to adopt a proposed amendment establishing binding 
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emissions limitations. Id., at 52926. Congress instead 
chose to authorize further investigation into climate change. 
Ibid. (citing §§ 103(g) and 602(e) of the Clean Air Act Amend­
ments of 1990, 104 Stat. 2652, 2703, 42 U. S. C. §§ 7403(g)(1) 
and 7671a(e)). EPA further reasoned that Congress’ “spe­
cially tailored solutions to global atmospheric issues,” 68 
Fed. Reg. 52926—in particular, its 1990 enactment of a com­
prehensive scheme to regulate pollutants that depleted the 
ozone layer, see Title VI, 104 Stat. 2649, 42 U. S. C. §§ 7671– 
7671q—counseled against reading the general authorization 
of § 202(a)(1) to confer regulatory authority over green­
house gases. 

EPA stated that it was “urged on in this view,” 68 Fed. 
Reg. 52928, by this Court’s decision in FDA v. Brown & Wil­
liamson Tobacco Corp., 529 U. S. 120 (2000). In that case, 
relying on “tobacco[’s] unique political history,” id., at 159, 
we invalidated the Food and Drug Administration’s reliance 
on its general authority to regulate drugs as a basis for as­
serting jurisdiction over an “industry constituting a signifi­
cant portion of the American economy,” ibid. 

EPA reasoned that climate change had its own “political 
history”: Congress designed the original Clean Air Act to 
address local air pollutants rather than a substance that “is 
fairly consistent in its concentration throughout the world’s 
atmosphere,” 68 Fed. Reg. 52927; declined in 1990 to enact 
proposed amendments to force EPA to set carbon dioxide 
emission standards for motor vehicles, ibid. (citing H. R. 
5966, 101st Cong., 2d Sess. (1990)); and addressed global cli­
mate change in other legislation, 68 Fed. Reg. 52927. Be­
cause of this political history, and because imposing emission 
limitations on greenhouse gases would have even greater 
economic and political repercussions than regulating tobacco, 
EPA was persuaded that it lacked the power to do so. Id., 
at 52928. In essence, EPA concluded that climate change 
was so important that unless Congress spoke with exacting 
specificity, it could not have meant the Agency to address it. 
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Having reached that conclusion, EPA believed it followed 
that greenhouse gases cannot be “air pollutants” within the 
meaning of the Act. See ibid. (“It follows from this conclu­
sion, that [greenhouse gases], as such, are not air pollutants 
under the [Clean Air Act’s] regulatory provisions . . . ”). 
The Agency bolstered this conclusion by explaining that if 
carbon dioxide were an air pollutant, the only feasible 
method of reducing tailpipe emissions would be to improve 
fuel economy. But because Congress has already created 
detailed mandatory fuel economy standards subject to De­
partment of Transportation (DOT) administration, the 
Agency concluded that EPA regulation would either conflict 
with those standards or be superfluous. Id., at 52929. 

Even assuming that it had authority over greenhouse 
gases, EPA explained in detail why it would refuse to exer­
cise that authority. The Agency began by recognizing that 
the concentration of greenhouse gases has dramatically in­
creased as a result of human activities, and acknowledged 
the attendant increase in global surface air temperatures. 
Id., at 52930. EPA nevertheless gave controlling impor­
tance to the NRC Report’s statement that a causal link 
between the two “ ‘cannot be unequivocally established.’ ” 
Ibid. (quoting NRC Report 17). Given that residual uncer­
tainty, EPA concluded that regulating greenhouse gas emis­
sions would be unwise. 68 Fed. Reg. 52930. 

The Agency furthermore characterized any EPA regula­
tion of motor-vehicle emissions as a “piecemeal approach” 
to climate change, id., at 52931, and stated that such regula­
tion would conflict with the President’s “comprehensive 
approach” to the problem, ibid. That approach involves 
additional support for technological innovation, the cre­
ation of nonregulatory programs to encourage voluntary 
private-sector reductions in greenhouse gas emissions, and 
further research on climate change—not actual regulation. 
Id., at 52932–52933. According to EPA, unilateral EPA reg­
ulation of motor-vehicle greenhouse gas emissions might also 
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hamper the President’s ability to persuade key developing 
countries to reduce greenhouse gas emissions. Id., at 52931. 

III 

Petitioners, now joined by intervenor States and local gov­
ernments, sought review of EPA’s order in the United States 
Court of Appeals for the District of Columbia Circuit.16 Al­
though each of the three judges on the panel wrote a sepa­
rate opinion, two judges agreed “that the EPA Administra­
tor properly exercised his discretion under § 202(a)(1) in 
denying the petition for rule making.” 415 F. 3d 50, 58 
(2005). The court therefore denied the petition for review. 

In his opinion announcing the court’s judgment, Judge 
Randolph avoided a definitive ruling as to petitioners’ stand­
ing, id., at 56, reasoning that it was permissible to proceed 
to the merits because the standing and the merits inquiries 
“overlap[ped],” ibid. Assuming without deciding that the 
statute authorized the EPA Administrator to regulate green­
house gas emissions that “in his judgment” may “reasonably 
be anticipated to endanger public health or welfare,” 42 
U. S. C. § 7521(a)(1), Judge Randolph concluded that the exer­
cise of that judgment need not be based solely on scientific 
evidence, but may also be informed by the sort of policy 
judgments that motivate congressional action. 415 F. 3d, 
at 58. Given that framework, it was reasonable for EPA to 
base its decision on scientific uncertainty as well as on other 
factors, including the concern that unilateral regulation of 
U. S. motor-vehicle emissions could weaken efforts to reduce 
greenhouse gas emissions from other countries. Ibid. 

Judge Sentelle wrote separately because he believed peti­
tioners failed to “demonstrat[e] the element of injury neces­

16 See 42 U. S. C. § 7607(b)(1) (“A petition for review of action of the 
Administrator in promulgating any . . .  standard under section 7521 of this 
title . . . or final action  taken, by the Administrator under this chapter 
may be filed only in the United States Court of Appeals for the District 
of Columbia”). 
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sary to establish standing under Article III.” Id., at 59 
(opinion dissenting in part and concurring in judgment). In 
his view, they had alleged that global warming is “harmful 
to humanity at large,” but could not allege “particularized 
injuries” to themselves. Id., at 60 (citing Lujan v. Defend­
ers of Wildlife, 504 U. S. 555, 562 (1992)). While he dis­
sented on standing, however, he accepted the contrary view 
as the law of the case and joined Judge Randolph’s judgment 
on the merits as the closest to that which he preferred. 415 
F. 3d, at 60–61. 

Judge Tatel dissented. Emphasizing that EPA nowhere 
challenged the factual basis of petitioners’ affidavits, id., at 
66, he concluded that at least Massachusetts had “satisfied 
each element of Article III standing—injury, causation, and 
redressability,” id., at 64. In Judge Tatel’s view, the “ ‘sub­
stantial probability,’ ” id., at 66, that projected rises in sea 
level would lead to serious loss of coastal property was a “far 
cry” from the kind of generalized harm insufficient to ground 
Article III jurisdiction. Id., at 65. He found that petition­
ers’ affidavits more than adequately supported the conclusion 
that EPA’s failure to curb greenhouse gas emissions contrib­
uted to the sea level changes that threatened Massachusetts’ 
coastal property. Ibid. As to redressability, he observed 
that one of petitioners’ experts, a former EPA climatologist, 
stated that “ ‘[a]chievable reductions in emissions of CO2 and 
other [greenhouse gases] from U. S. motor vehicles would . . .  
delay and moderate many of the adverse impacts of global 
warming.’ ” Ibid. (quoting declaration of Michael Mac-
Cracken, former Executive Director, U. S. Global Change 
Research Program ¶ 5(e) (hereinafter MacCracken Decl.), 
available in 2 Petitioners’ Standing Appendix in No. 03–1361 
etc. (CADC), p. 209 (Stdg. App.)). He further noted that the 
one-time director of EPA’s motor-vehicle pollution control ef­
forts stated in an affidavit that enforceable emission stand­
ards would lead to the development of new technologies that 
“ ‘would gradually be mandated by other countries around 
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the world.’ ” 415 F. 3d, at 66 (quoting declaration of Michael 
Walsh ¶¶ 7–8, 10, Stdg. App. 309–310, 311). On the merits, 
Judge Tatel explained at length why he believed the text of 
the statute provided EPA with authority to regulate green­
house gas emissions, and why its policy concerns did not 
justify its refusal to exercise that authority. 415 F. 3d, at 
67–82. 

IV 

Article III of the Constitution limits federal-court jurisdic­
tion to “Cases” and “Controversies.” Those two words con­
fine “the business of federal courts to questions presented in 
an adversary context and in a form historically viewed as 
capable of resolution through the judicial process.” Flast v. 
Cohen, 392 U. S. 83, 95 (1968). It is therefore familiar learn­
ing that no justiciable “controversy” exists when parties seek 
adjudication of a political question, Luther v. Borden, 7 How. 
1 (1849), when they ask for an advisory opinion, Hayburn’s 
Case, 2 Dall. 409 (1792), see also Clinton v. Jones, 520 U. S. 
681, 700, n. 33 (1997), or when the question sought to be adju­
dicated has been mooted by subsequent developments, Cali­
fornia v. San Pablo & Tulare R. Co., 149 U. S. 308 (1893). 
This case suffers from none of these defects. 

The parties’ dispute turns on the proper construction of a 
congressional statute, a question eminently suitable to reso­
lution in federal court. Congress has moreover authorized 
this type of challenge to EPA action. See 42 U. S. C. 
§ 7607(b)(1). That authorization is of critical importance to 
the standing inquiry: “Congress has the power to define inju­
ries and articulate chains of causation that will give rise to 
a case or controversy where none existed before.” Lujan, 
504 U. S., at 580 (Kennedy, J., concurring in part and concur­
ring in judgment). “In exercising this power, however, Con­
gress must at the very least identify the injury it seeks to 
vindicate and relate the injury to the class of persons entitled 
to bring suit.” Ibid. We will not, therefore, “entertain citi­
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zen suits to vindicate the public’s nonconcrete interest in the 
proper administration of the laws.” Id., at 581. 

EPA maintains that because greenhouse gas emissions in­
flict widespread harm, the doctrine of standing presents an 
insuperable jurisdictional obstacle. We do not agree. At 
bottom, “the gist of the question of standing” is whether 
petitioners have “such a personal stake in the outcome of 
the controversy as to assure that concrete adverseness which 
sharpens the presentation of issues upon which the court so 
largely depends for illumination.” Baker v. Carr, 369 U. S. 
186, 204 (1962). As Justice Kennedy explained in his 
Lujan concurrence: 

“While it does not matter how many persons have been 
injured by the challenged action, the party bringing suit 
must show that the action injures him in a concrete and 
personal way. This requirement is not just an empty 
formality. It preserves the vitality of the adversarial 
process by assuring both that the parties before the 
court have an actual, as opposed to professed, stake in 
the outcome, and that the legal questions presented . . . 
will be resolved, not in the rarified atmosphere of a de­
bating society, but in a concrete factual context condu­
cive to a realistic appreciation of the consequences of 
judicial action.” 504 U. S., at 581 (internal quotation 
marks omitted). 

To ensure the proper adversarial presentation, Lujan 
holds that a litigant must demonstrate that it has suffered a 
concrete and particularized injury that is either actual or 
imminent, that the injury is fairly traceable to the defendant, 
and that it is likely that a favorable decision will redress that 
injury. See id., at 560–561. However, a litigant to whom 
Congress has “accorded a procedural right to protect his con­
crete interests,” id., at 572, n. 7—here, the right to challenge 
agency action unlawfully withheld, § 7607(b)(1)—“can assert 
that right without meeting all the normal standards for re­
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dressability and immediacy,” ibid. When a litigant is vested 
with a procedural right, that litigant has standing if there is 
some possibility that the requested relief will prompt the 
injury-causing party to reconsider the decision that allegedly 
harmed the litigant. Ibid.; see also Sugar Cane Growers 
Cooperative of Fla. v. Veneman, 289 F. 3d 89, 94–95 (CADC 
2002) (“A [litigant] who alleges a deprivation of a procedural 
protection to which he is entitled never has to prove that if 
he had received the procedure the substantive result would 
have been altered. All that is necessary is to show that the 
procedural step was connected to the substantive result”). 

Only one of the petitioners needs to have standing to per­
mit us to consider the petition for review. See Rumsfeld v. 
Forum for Academic and Institutional Rights, Inc., 547 
U. S. 47, 52, n. 2 (2006). We stress here, as did Judge Tatel 
below, the special position and interest of Massachusetts. It 
is of considerable relevance that the party seeking review 
here is a sovereign State and not, as it was in Lujan, a pri­
vate individual. 

Well before the creation of the modern administrative 
state, we recognized that States are not normal litigants for 
the purposes of invoking federal jurisdiction. As Justice 
Holmes explained in Georgia v. Tennessee Copper Co., 206 
U. S. 230, 237 (1907), a case in which Georgia sought to pro­
tect its citizens from air pollution originating outside its 
borders: 

“The case has been argued largely as if it were one 
between two private parties; but it is not. The very 
elements that would be relied upon in a suit between 
fellow-citizens as a ground for equitable relief are want­
ing here. The State owns very little of the territory 
alleged to be affected, and the damage to it capable of 
estimate in money, possibly, at least, is small. This is 
a suit by a State for an injury to it in its capacity of 
quasi-sovereign. In that capacity the State has an in­
terest independent of and behind the titles of its citizens, 
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in all the earth and air within its domain. It has the 
last word as to whether its mountains shall be stripped 
of their forests and its inhabitants shall breathe pure 
air.” 

Just as Georgia’s independent interest “in all the earth and 
air within its domain” supported federal jurisdiction a 
century ago, so too does Massachusetts’ well-founded desire 
to preserve its sovereign territory today. Cf. Alden v. 
Maine, 527 U. S. 706, 715 (1999) (observing that in the federal 
system, the States “are not relegated to the role of mere 
provinces or political corporations, but retain the dignity, 
though not the full authority, of sovereignty”). That Massa­
chusetts does in fact own a great deal of the “territory al­
leged to be affected” only reinforces the conclusion that its 
stake in the outcome of this case is sufficiently concrete to 
warrant the exercise of federal judicial power. 

When a State enters the Union, it surrenders certain sov­
ereign prerogatives. Massachusetts cannot invade Rhode 
Island to force reductions in greenhouse gas emissions, it 
cannot negotiate an emissions treaty with China or India, 
and in some circumstances the exercise of its police powers 
to reduce in-state motor-vehicle emissions might well be 
pre-empted. See Alfred L. Snapp & Son, Inc. v. Puerto 
Rico ex rel. Barez, 458 U. S. 592, 607 (1982) (“One helpful 
indication in determining whether an alleged injury to the 
health and welfare of its citizens suffices to give the State 
standing to sue parens patriae is whether the injury is one 
that the State, if it could, would likely attempt to address 
through its sovereign lawmaking powers”). 

These sovereign prerogatives are now lodged in the Fed­
eral Government, and Congress has ordered EPA to protect 
Massachusetts (among others) by prescribing standards ap­
plicable to the “emission of any air pollutant from any class 
or classes of new motor vehicle engines, which in [the Admin­
istrator’s] judgment cause, or contribute to, air pollution 
which may reasonably be anticipated to endanger public 
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health or welfare.” 42 U. S. C. § 7521(a)(1). Congress has 
moreover recognized a concomitant procedural right to chal­
lenge the rejection of its rulemaking petition as arbitrary 
and capricious. § 7607(b)(1). Given that procedural right 
and Massachusetts’ stake in protecting its quasi-sovereign 
interests, the Commonwealth is entitled to special solicitude 
in our standing analysis.17 

17 
The Chief Justice accuses the Court of misreading Georgia v. Ten­

nessee Copper Co., 206 U. S. 230 (1907), see post, at 537–538 (dissenting 
opinion), and “devis[ing] a new doctrine of state standing,” post, at 548. 
But no less an authority than Hart & Wechsler’s The Federal Courts and 
the Federal System understands Tennessee Copper as a standing decision. 
R. Fallon, D. Meltzer, & D. Shapiro, Hart & Wechsler’s The Federal Courts 
and the Federal System 290 (5th ed. 2003). Indeed, it devotes an entire 
section to chronicling the long development of cases permitting States “to 
litigate as parens patriae to protect quasi-sovereign interests—i. e., public 
or governmental interests that concern the state as a whole.” Id., at 289; 
see, e. g., Missouri v. Illinois, 180 U. S. 208, 240–241 (1901) (finding federal 
jurisdiction appropriate not only “in cases involving boundaries and juris­
diction over lands and their inhabitants, and in cases directly affecting the 
property rights and interests of a State,” but also when the “substantial 
impairment of the health and prosperity of the towns and cities of the 
state” are at stake). 

Drawing on Massachusetts v. Mellon, 262 U. S. 447 (1923), and Alfred 
L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U. S. 592 (1982) 
(citing Missouri v. Illinois, 180 U. S. 208 (1901)), The Chief Justice 
claims that we “overloo[k] the fact that our cases cast significant doubt on 
a State’s standing to assert a quasi-sovereign interest . . . against the 
Federal Government.” Post, at 539. Not so. Mellon itself disavowed 
any such broad reading when it noted that the Court had been “called 
upon to adjudicate, not rights of person or property, not rights of dominion 
over physical domain, [and] not quasi-sovereign rights actually invaded 
or threatened.” 262 U. S., at 484–485 (emphasis added). In any event, 
we held in Georgia v. Pennsylvania R. Co., 324 U. S. 439, 447 (1945), that 
there is a critical difference between allowing a State “to protect her citi­
zens from the operation of federal statutes” (which is what Mellon prohib­
its) and allowing a State to assert its rights under federal law (which it 
has standing to do). Massachusetts does not here dispute that the Clean 
Air Act applies to its citizens; it rather seeks to assert its rights under 
the Act. See also Nebraska v. Wyoming, 515 U. S. 1, 20 (1995) (holding 
that Wyoming had standing to bring a cross-claim against the United 
States to vindicate its “ ‘quasi-sovereign’ interests which are ‘independent 
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With that in mind, it is clear that petitioners’ submissions 
as they pertain to Massachusetts have satisfied the most de­
manding standards of the adversarial process. EPA’s stead­
fast refusal to regulate greenhouse gas emissions presents 
a risk of harm to Massachusetts that is both “actual” and 
“imminent.” Lujan, 504 U. S., at 560 (internal quotation 
marks omitted). There is, moreover, a “substantial likeli­
hood that the judicial relief requested” will prompt EPA to 
take steps to reduce that risk. Duke Power Co. v. Carolina 
Environmental Study Group, Inc., 438 U. S. 59, 79 (1978). 

The Injury 

The harms associated with climate change are serious and 
well recognized. Indeed, the NRC Report itself—which 
EPA regards as an “objective and independent assessment 
of the relevant science,” 68 Fed. Reg. 52930—identifies a 
number of environmental changes that have already inflicted 
significant harms, including “the global retreat of mountain 
glaciers, reduction in snow-cover extent, the earlier spring 
melting of ice on rivers and lakes, [and] the accelerated rate 
of rise of sea levels during the 20th century relative to the 
past few thousand years . . . .”  NRC  Report 16. 

Petitioners allege that this only hints at the environmental 
damage yet to come. According to the climate scientist Mi­
chael MacCracken, “qualified scientific experts involved in 
climate change research” have reached a “strong consensus” 
that global warming threatens (among other things) a pre­
cipitate rise in sea levels by the end of the century, Mac-
Cracken Decl. ¶ 5, Stdg. App. 207, “severe and irreversible 
changes to natural ecosystems,” id., ¶ 5(d), at 209, a “signifi­
cant reduction in water storage in winter snowpack in moun­
tainous regions with direct and important economic conse­
quences,” ibid., and an increase in the spread of disease, id., 
¶ 28, at 218–219. He also observes that rising ocean temper­

of and behind the titles of its citizens, in all the earth and air within its 
domain’ ” (quoting Tennessee Copper, 206 U. S., at 237)). 
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atures may contribute to the ferocity of hurricanes. Id., 
¶¶ 23–25, at 216–217.18 

That these climate-change risks are “widely shared” does 
not minimize Massachusetts’ interest in the outcome of this 
litigation. See Federal Election Comm’n v. Akins, 524 U. S. 
11, 24 (1998) (“[W]here a harm is concrete, though widely 
shared, the Court has found ‘injury in fact’ ”). According 
to petitioners’ unchallenged affidavits, global sea levels rose 
somewhere between 10 and 20 centimeters over the 20th cen­
tury as a result of global warming. MacCracken Decl. ¶ 5(c), 
Stdg. App. 208. These rising seas have already begun to 
swallow Massachusetts’ coastal land. Id., at 196 (declaration 
of Paul H. Kirshen ¶ 5), 216 (MacCracken Decl. ¶ 23). Be­
cause the Commonwealth “owns a substantial portion of the 
state’s coastal property,” id., at 171 (declaration of Karst R. 
Hoogeboom ¶ 4),19 it has alleged a particularized injury in its 
capacity as a landowner. The severity of that injury will 

18 In this regard, MacCracken’s 2004 affidavit—drafted more than a year 
in advance of Hurricane Katrina—was eerily prescient. Immediately 
after discussing the “particular concern” that climate change might cause 
an “increase in the wind speed and peak rate of precipitation of major 
tropical cyclones (i. e., hurricanes and typhoons),” MacCracken noted that 
“[s]oil compaction, sea level rise and recurrent storms are destroying ap­
proximately 20–30 square miles of Louisiana wetlands each year. These 
wetlands serve as a ‘shock absorber’ for storm surges that could inundate 
New Orleans, significantly enhancing the risk to a major urban popula­
tion.” ¶¶ 24–25, Stdg. App. 217. 

19 “For example, the [Massachusetts Department of Conservation and 
Recreation] owns, operates and maintains approximately 53 coastal state 
parks, beaches, reservations, and wildlife sanctuaries. [It] also owns, op­
erates and maintains sporting and recreational facilities in coastal areas, 
including numerous pools, skating rinks, playgrounds, playing fields, for­
mer coastal fortifications, public stages, museums, bike trails, tennis 
courts, boathouses and boat ramps and landings. Associated with these 
coastal properties and facilities is a significant amount of infrastructure, 
which the Commonwealth also owns, operates and maintains, including 
roads, parkways, stormwater pump stations, pier[s], sea wal[l] revetments 
and dams.” Hoogeboom Decl. ¶ 4, at 171. 
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only increase over the course of the next century: If sea lev­
els continue to rise as predicted, one Massachusetts official 
believes that a significant fraction of coastal property will be 
“either permanently lost through inundation or temporarily 
lost through periodic storm surge and flooding events.” Id., 
¶ 6, at 172.20 Remediation costs alone, petitioners allege, 
could run well into the hundreds of millions of dollars. Id., 
¶ 7, at 172; see also Kirshen Decl. ¶ 12, at 198.21 

Causation 
EPA does not dispute the existence of a causal connection 

between manmade greenhouse gas emissions and global 
warming. At a minimum, therefore, EPA’s refusal to regu­
late such emissions “contributes” to Massachusetts’ injuries. 

EPA nevertheless maintains that its decision not to regu­
late greenhouse gas emissions from new motor vehicles con­
tributes so insignificantly to petitioners’ injuries that the 
Agency cannot be haled into federal court to answer for them. 
For the same reason, EPA does not believe that any realistic 
possibility exists that the relief petitioners seek would miti­
gate global climate change and remedy their injuries. That 
is especially so because predicted increases in greenhouse 

20 See also id., at 179 (declaration of Christian Jacqz) (discussing possible 
loss of roughly 14 acres of land per miles of coastline by 2100); Kirshen 
Decl. ¶ 10, at 198 (alleging that “[w]hen such a rise in sea level occurs, a 
10-year flood will have the magnitude of the present 100-year flood and a 
100-year flood will have the magnitude of the present 500-year flood”). 

21 In dissent, The Chief Justice dismisses petitioners’ submissions as 
“conclusory,” presumably because they do not quantify Massachusetts’ 
land loss with the exactitude he would prefer. Post, at 542. He therefore 
asserts that the Commonwealth’s injury is “conjectur[al].” See ibid. 
Yet the likelihood that Massachusetts’ coastline will recede has nothing to 
do with whether petitioners have determined the precise metes and 
bounds of their soon-to-be-flooded land. Petitioners maintain that the 
seas are rising and will continue to rise, and have alleged that such a rise 
will lead to the loss of Massachusetts’ sovereign territory. No one, save 
perhaps the dissenters, disputes those allegations. Our cases require 
nothing more. 
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gas emissions from developing nations, particularly China 
and India, are likely to offset any marginal domestic 
decrease. 

But EPA overstates its case. Its argument rests on the 
erroneous assumption that a small incremental step, because 
it is incremental, can never be attacked in a federal judicial 
forum. Yet accepting that premise would doom most chal­
lenges to regulatory action. Agencies, like legislatures, do 
not generally resolve massive problems in one fell regulatory 
swoop. See Williamson v. Lee Optical of Okla., Inc., 348 
U. S. 483, 489 (1955) (“[A] reform may take one step at a time, 
addressing itself to the phase of the problem which seems 
most acute to the legislative mind”). They instead whittle 
away at them over time, refining their preferred approach as 
circumstances change and as they develop a more nuanced 
understanding of how best to proceed. Cf. SEC v. Chenery 
Corp., 332 U. S. 194, 202 (1947) (“Some principles must await 
their own development, while others must be adjusted to 
meet particular, unforeseeable situations”). That a first 
step might be tentative does not by itself support the notion 
that federal courts lack jurisdiction to determine whether 
that step conforms to law. 

And reducing domestic automobile emissions is hardly a 
tentative step. Even leaving aside the other greenhouse 
gases, the United States transportation sector emits an enor­
mous quantity of carbon dioxide into the atmosphere—ac­
cording to the MacCracken affidavit, more than 1.7 billion 
metric tons in 1999 alone. ¶ 30, Stdg. App. 219. That ac­
counts for more than 6% of worldwide carbon dioxide emis­
sions. Id., at 232 (Oppenheimer Decl. ¶ 3); see also Mac-
Cracken Decl. ¶ 31, at 220. To put this in perspective: 
Considering just emissions from the transportation sector, 
which represent less than one-third of this country’s total 
carbon dioxide emissions, the United States would still rank 
as the third-largest emitter of carbon dioxide in the world, 



549US2 Unit: $U26 [04-07-10 15:12:36] PAGES PGT: OPIN

525 Cite as: 549 U. S. 497 (2007) 

Opinion of the Court 

outpaced only by the European Union and China.22 Judged 
by any standard, U. S. motor-vehicle emissions make a mean­
ingful contribution to greenhouse gas concentrations and 
hence, according to petitioners, to global warming. 

The Remedy 
While it may be true that regulating motor-vehicle emis­

sions will not by itself reverse global warming, it by no 
means follows that we lack jurisdiction to decide whether 
EPA has a duty to take steps to slow or reduce it. See also 
Larson v. Valente, 456 U. S. 228, 244, n. 15 (1982) (“[A] plain­
tiff satisfies the redressability requirement when he shows 
that a favorable decision will relieve a discrete injury to him­
self. He need not show that a favorable decision will relieve 
his every injury”). Because of the enormity of the potential 
consequences associated with manmade climate change, the 
fact that the effectiveness of a remedy might be delayed dur­
ing the (relatively short) time it takes for a new motor­
vehicle fleet to replace an older one is essentially irrelevant.23 

Nor is it dispositive that developing countries such as China 
and India are poised to increase greenhouse gas emissions 

22 See UNFCCC, National Greenhouse Gas Inventory Data for the Pe­
riod 1990–2004 and Status of Reporting 14 (2006) (reflecting emissions 
from Annex I countries); UNFCCC, Sixth Compilation and Synthesis of 
Initial National Communications from Parties not Included in Annex I to 
the Convention 7–8 (2005) (reflecting emissions from non-Annex I coun­
tries); see also Dept. of Energy, Energy Information Admin., International 
Energy Annual 2004, H.1co2 World Carbon Dioxide Emissions from the 
Consumption and Flaring of Fossil Fuels, 1980–2004 (Table), http:// 
www.eia.doe.gov/pub/international/ iealf/tableh1co2.xls. 

23 See also Mountain States Legal Foundation v. Glickman, 92 F. 3d 
1228, 1234 (CADC 1996) (“The more drastic the injury that government 
action makes more likely, the lesser the increment in probability to estab­
lish standing”); Village of Elk Grove Village v. Evans, 997 F. 2d 328, 329 
(CA7 1993) (“[E]ven a small probability of injury is sufficient to create a 
case or controversy—to take a suit out of the category of the hypotheti­
cal—provided of course that the relief sought would, if granted, reduce 
the probability”). 
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substantially over the next century: A reduction in domestic 
emissions would slow the pace of global emissions increases, 
no matter what happens elsewhere. 

We moreover attach considerable significance to EPA’s 
“agree[ment] with the President that ‘we must address the 
issue of global climate change,’ ” 68 Fed. Reg. 52929 (quoting 
remarks announcing Clear Skies and Global Climate Initia­
tives, 2002 Public Papers of George W. Bush, Vol. 1, Feb. 
14, p. 227 (2004)), and to EPA’s ardent support for various 
voluntary emission-reduction programs, 68 Fed. Reg. 52932. 
As Judge Tatel observed in dissent below, “EPA would pre­
sumably not bother with such efforts if it thought emissions 
reductions would have no discernable impact on future 
global warming.” 415 F. 3d, at 66. 

In sum—at least according to petitioners’ uncontested af­
fidavits—the rise in sea levels associated with global warm­
ing has already harmed and will continue to harm Massachu­
setts. The risk of catastrophic harm, though remote, is 
nevertheless real. That risk would be reduced to some ex­
tent if petitioners received the relief they seek. We there­
fore hold that petitioners have standing to challenge EPA’s 
denial of their rulemaking petition.24 

24 In his dissent, The Chief Justice expresses disagreement with the 
Court’s holding in United States v. Students Challenging Regulatory 
Agency Procedures (SCRAP), 412 U. S. 669, 687–688 (1973). He does not, 
however, disavow this portion of Justice Stewart’s opinion for the Court: 
“Unlike the specific and geographically limited federal action of which the 
petitioner complained in Sierra Club [v. Morton, 405 U. S. 727 (1972)], the 
challenged agency action in this case is applicable to substantially all of 
the Nation’s railroads, and thus allegedly has an adverse environmental 
impact on all the natural resources of the country. Rather than a limited 
group of persons who used a picturesque valley in California, all persons 
who utilize the scenic resources of the country, and indeed all who breathe 
its air, could claim harm similar to that alleged by the environmental 
groups here. But we have already made it clear that standing is not to 
be denied simply because many people suffer the same injury. Indeed 
some of the cases on which we relied in Sierra Club demonstrated the 
patent fact that persons across the Nation could be adversely affected by 
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V 

The scope of our review of the merits of the statutory is­
sues is narrow. As we have repeated time and again, an 
agency has broad discretion to choose how best to marshal 
its limited resources and personnel to carry out its delegated 
responsibilities. See Chevron U. S. A. Inc. v. Natural Re­
sources Defense Council, Inc., 467 U. S. 837, 842–845 (1984). 
That discretion is at its height when the agency decides not 
to bring an enforcement action. Therefore, in Heckler v. 
Chaney, 470 U. S. 821 (1985), we held that an agency’s refusal 
to initiate enforcement proceedings is not ordinarily subject 
to judicial review. Some debate remains, however, as to the 
rigor with which we review an agency’s denial of a petition 
for rulemaking. 

There are key differences between a denial of a petition 
for rulemaking and an agency’s decision not to initiate an 
enforcement action. See American Horse Protection Assn., 
Inc. v. Lyng, 812 F. 2d 1, 3–4 (CADC 1987). In contrast to 
nonenforcement decisions, agency refusals to initiate rule­
making “are less frequent, more apt to involve legal as op­
posed to factual analysis, and subject to special formalities, 
including a public explanation.” Id., at 4; see also 5 U. S. C. 
§ 555(e). They moreover arise out of denials of petitions for 
rulemaking which (at least in the circumstances here) the 
affected party had an undoubted procedural right to file in 
the first instance. Refusals to promulgate rules are thus 
susceptible to judicial review, though such review is “ex­

major governmental actions. To deny standing to persons who are in 
fact injured simply because many others are also injured, would mean 
that the most injurious and widespread Government actions could be 
questioned by nobody. We cannot accept that conclusion.” Ibid. (cita­
tions omitted and emphasis added). 
It is moreover quite wrong to analogize the legal claim advanced by Mas­
sachusetts and the other public and private entities who challenge EPA’s 
parsimonious construction of the Clean Air Act to a mere “lawyer’s game.” 
See post, at 548. 
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tremely limited” and “highly deferential.” National Cus­
toms Brokers & Forwarders Assn. of America, Inc. v. 
United States, 883 F. 2d 93, 96 (CADC 1989). 

EPA concluded in its denial of the petition for rulemaking 
that it lacked authority under 42 U. S. C. § 7521(a)(1) to regu­
late new vehicle emissions because carbon dioxide is not an 
“air pollutant” as that term is defined in § 7602. In the al­
ternative, it concluded that even if it possessed authority, it 
would decline to do so because regulation would conflict with 
other administration priorities. As discussed earlier, the 
Clean Air Act expressly permits review of such an action. 
§ 7607(b)(1). We therefore “may reverse any such action 
found to be . . . arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.” § 7607(d)(9). 

VI 

On the merits, the first question is whether § 202(a)(1) of 
the Clean Air Act authorizes EPA to regulate greenhouse 
gas emissions from new motor vehicles in the event that it 
forms a “judgment” that such emissions contribute to climate 
change. We have little trouble concluding that it does. In 
relevant part, § 202(a)(1) provides that EPA “shall by regula­
tion prescribe . . . standards applicable to the emission of any 
air pollutant from any class or classes of new motor vehicles 
or new motor vehicle engines, which in [the Administrator’s] 
judgment cause, or contribute to, air pollution which may 
reasonably be anticipated to endanger public health or wel­
fare.” 42 U. S. C. § 7521(a)(1). Because EPA believes that 
Congress did not intend it to regulate substances that con­
tribute to climate change, the agency maintains that carbon 
dioxide is not an “air pollutant” within the meaning of the 
provision. 

The statutory text forecloses EPA’s reading. The Clean 
Air Act’s sweeping definition of “air pollutant” includes “any 
air pollution agent or combination of such agents, including 
any physical, chemical . . . substance or matter which is emit­
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ted into or otherwise enters the ambient air . . . .”  §  7602(g) 
(emphasis added). On its face, the definition embraces all 
airborne compounds of whatever stripe, and underscores that 
intent through the repeated use of the word “any.” 25 Car­
bon dioxide, methane, nitrous oxide, and hydrofluorocarbons 
are without a doubt “physical [and] chemical . . .  substance[s] 
which [are] emitted into . . . the ambient air.” The statute 
is unambiguous.26 

Rather than relying on statutory text, EPA invokes post­
enactment congressional actions and deliberations it views 
as tantamount to a congressional command to refrain from 
regulating greenhouse gas emissions. Even if such post­
enactment legislative history could shed light on the mean­
ing of an otherwise-unambiguous statute, EPA never identi­
fies any action remotely suggesting that Congress meant to 
curtail its power to treat greenhouse gases as air pollutants. 
That subsequent Congresses have eschewed enacting bind­

25 See Department of Housing and Urban Development v. Rucker, 535 
U. S. 125, 131 (2002) (observing that “ ‘any’ . . . has an expansive meaning, 
that is, one or some indiscriminately of whatever kind” (some internal 
quotation marks omitted)). 

26 In dissent, Justice Scalia maintains that because greenhouse gases 
permeate the world’s atmosphere rather than a limited area near the 
earth’s surface, EPA’s exclusion of greenhouse gases from the category of 
air pollution “agent[s]” is entitled to deference under Chevron U. S. A. Inc. 
v. Natural Resources Defense Council, Inc., 467 U. S. 837 (1984). See 
post, at 558–560. EPA’s distinction, however, finds no support in the text 
of the statute, which uses the phrase “the ambient air” without distin­
guishing between atmospheric layers. Moreover, it is a plainly unreason­
able reading of a sweeping statutory provision designed to capture “any 
physical, chemical . . . substance or matter which is emitted into or other­
wise enters the ambient air.” 42 U. S. C. § 7602(g). Justice Scalia does 
not (and cannot) explain why Congress would define “air pollutant” so 
carefully and so broadly, yet confer on EPA the authority to narrow that 
definition whenever expedient by asserting that a particular substance is 
not an “agent.” At any rate, no party to this dispute contests that green­
house gases both “ente[r] the ambient air” and tend to warm the atmos­
phere. They are therefore unquestionably “agent[s]” of air pollution. 
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ing emissions limitations to combat global warming tells us 
nothing about what Congress meant when it amended 
§ 202(a)(1) in 1970 and 1977.27 And unlike EPA, we have no 
difficulty reconciling Congress’ various efforts to promote in­
teragency collaboration and research to better understand 
climate change 28 with the Agency’s pre-existing mandate to 
regulate “any air pollutant” that may endanger the public 
welfare. See 42 U. S. C. § 7601(a)(1). Collaboration and re­
search do not conflict with any thoughtful regulatory effort; 
they complement it.29 

EPA’s reliance on Brown & Williamson Tobacco Corp., 
529 U. S. 120, is similarly misplaced. In holding that tobacco 
products are not “drugs” or “devices” subject to Food and 
Drug Administration (FDA) regulation pursuant to the Food, 
Drug and Cosmetic Act (FDCA), see 529 U. S., at 133, we 

27 See United States v. Price, 361 U. S. 304, 313 (1960) (holding that “the 
views of a subsequent Congress form a hazardous basis for inferring the 
intent of an earlier one”); see also Cobell v. Norton, 428 F. 3d 1070, 1075 
(CADC 2005) (“[P]ost-enactment legislative history is not only oxymoronic 
but inherently entitled to little weight”). 

28 See, e. g., National Climate Program Act, § 5, 92 Stat. 601, 15 U. S. C. 
§ 2901 et seq. (calling for the establishment of a National Climate Program 
and for additional climate-change research); Global Climate Protection Act 
of 1987, § 1103, 101 Stat. 1408–1409, note following 15 U. S. C. § 2901 (di­
recting EPA and the Secretary of State to “jointly” develop a “coordinated 
national policy on global climate change” and report to Congress); Global 
Change Research Act of 1990, Tit. I, 104 Stat. 3097, 15 U. S. C. §§ 2921– 
2938 (establishing for the “development and coordination of a comprehen­
sive and integrated United States research program” to aid in “under­
stand[ing] . . .  human-induced and natural processes of climate change”); 
Global Climate Change Prevention Act of 1990, 104 Stat. 4058, 7 U. S. C. 
§ 6701 et seq. (directing the Dept. of Agriculture to study the effects of 
climate change on forestry and agriculture); Energy Policy Act of 1992, 
§§ 1601–1609, 106 Stat. 2999, 42 U. S. C. §§ 13381–13388 (requiring the Sec­
retary of Energy to report on information pertaining to climate change). 

29 We are moreover puzzled by EPA’s roundabout argument that because 
later Congresses chose to address stratospheric ozone pollution in a spe­
cific legislative provision, it somehow follows that greenhouse gases cannot 
be air pollutants within the meaning of the Clean Air Act. 
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found critical at least two considerations that have no coun­
terpart in this case. 

First, we thought it unlikely that Congress meant to ban 
tobacco products, which the FDCA would have required had 
such products been classified as “drugs” or “devices.” Id., 
at 135–137. Here, in contrast, EPA jurisdiction would lead 
to no such extreme measures. EPA would only regulate 
emissions, and even then, it would have to delay any action 
“to permit the development and application of the requisite 
technology, giving appropriate consideration to the cost of 
compliance,” § 7521(a)(2). However much a ban on tobacco 
products clashed with the “common sense” intuition that 
Congress never meant to remove those products from circu­
lation, Brown & Williamson, 529 U. S., at 133, there is noth­
ing counterintuitive to the notion that EPA can curtail the 
emission of substances that are putting the global climate 
out of kilter. 

Second, in Brown & Williamson we pointed to an unbro­
ken series of congressional enactments that made sense only 
if adopted “against the backdrop of the FDA’s consistent and 
repeated statements that it lacked authority under the 
FDCA to regulate tobacco.” Id., at 144. We can point to 
no such enactments here: EPA has not identified any con­
gressional action that conflicts in any way with the regula­
tion of greenhouse gases from new motor vehicles. Even if 
it had, Congress could not have acted against a regulatory 
“backdrop” of disclaimers of regulatory authority. Prior to 
the order that provoked this litigation, EPA had never disa­
vowed the authority to regulate greenhouse gases, and in 
1998 it in fact affirmed that it had such authority. See App. 
54 (Cannon memorandum). There is no reason, much less a 
compelling reason, to accept EPA’s invitation to read ambi­
guity into a clear statute. 

EPA finally argues that it cannot regulate carbon dioxide 
emissions from motor vehicles because doing so would re­
quire it to tighten mileage standards, a job (according to 
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EPA) that Congress has assigned to DOT. See 68 Fed. Reg. 
52929. But that DOT sets mileage standards in no way 
licenses EPA to shirk its environmental responsibilities. 
EPA has been charged with protecting the public’s “health” 
and “welfare,” 42 U. S. C. § 7521(a)(1), a statutory obliga­
tion wholly independent of DOT’s mandate to promote en­
ergy efficiency. See Energy Policy and Conservation Act, 
§ 2(5), 89 Stat. 874, 42 U. S. C. § 6201(5). The two obligations 
may overlap, but there is no reason to think the two agencies 
cannot both administer their obligations and yet avoid 
inconsistency. 

While the Congresses that drafted § 202(a)(1) might not 
have appreciated the possibility that burning fossil fuels 
could lead to global warming, they did understand that with­
out regulatory flexibility, changing circumstances and sci­
entific developments would soon render the Clean Air Act 
obsolete. The broad language of § 202(a)(1) reflects an inten­
tional effort to confer the flexibility necessary to forestall 
such obsolescence. See Pennsylvania Dept. of Corrections 
v. Yeskey, 524 U. S. 206, 212 (1998) (“[T]he fact that a statute 
can be applied in situations not expressly anticipated by Con­
gress does not demonstrate ambiguity. It demonstrates 
breadth” (internal quotation marks omitted)). Because 
greenhouse gases fit well within the Clean Air Act’s capa­
cious definition of “air pollutant,” we hold that EPA has the 
statutory authority to regulate the emission of such gases 
from new motor vehicles. 

VII 

The alternative basis for EPA’s decision—that even if it 
does have statutory authority to regulate greenhouse gases, 
it would be unwise to do so at this time—rests on reasoning 
divorced from the statutory text. While the statute does 
condition the exercise of EPA’s authority on its formation of 
a “judgment,” 42 U. S. C. § 7521(a)(1), that judgment must 
relate to whether an air pollutant “cause[s], or contribute[s] 
to, air pollution which may reasonably be anticipated to en­



549US2 Unit: $U26 [04-07-10 15:12:36] PAGES PGT: OPIN

533 Cite as: 549 U. S. 497 (2007) 

Opinion of the Court 

danger public health or welfare,” ibid. Put another way, the 
use of the word “judgment” is not a roving license to ignore 
the statutory text. It is but a direction to exercise discre­
tion within defined statutory limits. 

If EPA makes a finding of endangerment, the Clean Air 
Act requires the Agency to regulate emissions of the delete­
rious pollutant from new motor vehicles. Ibid. (stating that 
“[EPA] shall by regulation prescribe . . . standards applicable 
to the emission of any air pollutant from any class or classes 
of new motor vehicles”). EPA no doubt has significant lati­
tude as to the manner, timing, content, and coordination of 
its regulations with those of other agencies. But once EPA 
has responded to a petition for rulemaking, its reasons for 
action or inaction must conform to the authorizing statute. 
Under the clear terms of the Clean Air Act, EPA can avoid 
taking further action only if it determines that greenhouse 
gases do not contribute to climate change or if it provides 
some reasonable explanation as to why it cannot or will not 
exercise its discretion to determine whether they do. Ibid. 
To the extent that this constrains agency discretion to pur­
sue other priorities of the Administrator or the President, 
this is the congressional design. 

EPA has refused to comply with this clear statutory com­
mand. Instead, it has offered a laundry list of reasons not 
to regulate. For example, EPA said that a number of volun­
tary Executive Branch programs already provide an effec­
tive response to the threat of global warming, 68 Fed. Reg. 
52932, that regulating greenhouse gases might impair the 
President’s ability to negotiate with “key developing na­
tions” to reduce emissions, id., at 52931, and that curtailing 
motor-vehicle emissions would reflect “an inefficient, piece­
meal approach to address the climate change issue,” ibid. 

Although we have neither the expertise nor the authority 
to evaluate these policy judgments, it is evident they have 
nothing to do with whether greenhouse gas emissions con­
tribute to climate change. Still less do they amount to a 
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reasoned justification for declining to form a scientific judg­
ment. In particular, while the President has broad author­
ity in foreign affairs, that authority does not extend to the 
refusal to execute domestic laws. In the Global Climate 
Protection Act of 1987, Congress authorized the State De­
partment—not EPA—to formulate United States foreign 
policy with reference to environmental matters relating to 
climate. See § 1103(c), 101 Stat. 1409. EPA has made no 
showing that it issued the ruling in question here after con­
sultation with the State Department. Congress did direct 
EPA to consult with other agencies in the formulation of its 
policies and rules, but the State Department is absent from 
that list. § 1103(b). 

Nor can EPA avoid its statutory obligation by noting the 
uncertainty surrounding various features of climate change 
and concluding that it would therefore be better not to regu­
late at this time. See 68 Fed. Reg. 52930–52931. If the sci­
entific uncertainty is so profound that it precludes EPA from 
making a reasoned judgment as to whether greenhouse 
gases contribute to global warming, EPA must say so. That 
EPA would prefer not to regulate greenhouse gases because 
of some residual uncertainty—which, contrary to Justice 
Scalia’s apparent belief, post, at 553–555, is in fact all that 
it said, see 68 Fed. Reg. 52929–52930 (“We do not believe . . .  
that it would be either effective or appropriate for EPA to 
establish [greenhouse gas] standards for motor vehicles at 
this time” (emphasis added))—is irrelevant. The statutory 
question is whether sufficient information exists to make an 
endangerment finding. 

In short, EPA has offered no reasoned explanation for its 
refusal to decide whether greenhouse gases cause or contrib­
ute to climate change. Its action was therefore “arbitrary, 
capricious, . . . or otherwise not in accordance with law.” 
42 U. S. C. § 7607(d)(9)(A). We need not and do not reach 
the question whether on remand EPA must make an en­
dangerment finding, or whether policy concerns can inform 
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EPA’s actions in the event that it makes such a finding. 
Cf. Chevron U. S. A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U. S., at 843–844. We hold only that EPA 
must ground its reasons for action or inaction in the statute. 

VIII 

The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Chief Justice Roberts, with whom Justice Scalia, 
Justice Thomas, and Justice Alito join, dissenting. 

Global warming may be a “crisis,” even “the most pressing 
environmental problem of our time.” Pet. for Cert. 26, 22. 
Indeed, it may ultimately affect nearly everyone on the 
planet in some potentially adverse way, and it may be that 
governments have done too little to address it. It is not a 
problem, however, that has escaped the attention of policy­
makers in the Executive and Legislative Branches of our 
Government, who continue to consider regulatory, legisla­
tive, and treaty-based means of addressing global climate 
change. 

Apparently dissatisfied with the pace of progress on this 
issue in the elected branches, petitioners have come to the 
courts claiming broad-ranging injury, and attempting to tie 
that injury to the Government’s alleged failure to comply 
with a rather narrow statutory provision. I would reject 
these challenges as nonjusticiable. Such a conclusion in­
volves no judgment on whether global warming exists, what 
causes it, or the extent of the problem. Nor does it render 
petitioners without recourse. This Court’s standing juris­
prudence simply recognizes that redress of grievances of the 
sort at issue here “is the function of Congress and the Chief 
Executive,” not the federal courts. Lujan v. Defenders of 
Wildlife, 504 U. S. 555, 576 (1992). I would vacate the judg­
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ment below and remand for dismissal of the petitions for 
review. 

I 

Article III, § 2, of the Constitution limits the federal judi­
cial power to the adjudication of “Cases” and “Controver­
sies.” “If a dispute is not a proper case or controversy, the 
courts have no business deciding it, or expounding the law 
in the course of doing so.” DaimlerChrysler Corp. v. Cuno, 
547 U. S. 332, 341 (2006). “Standing to sue is part of the 
common understanding of what it takes to make a justiciable 
case,” Steel Co. v. Citizens for Better Environment, 523 U. S. 
83, 102 (1998), and has been described as “an essential and 
unchanging part of the case-or-controversy requirement of 
Article III,” Defenders of Wildlife, supra, at 560. 

Our modern framework for addressing standing is famil­
iar: “A plaintiff must allege personal injury fairly traceable 
to the defendant’s allegedly unlawful conduct and likely to 
be redressed by the requested relief.” DaimlerChrysler, 
supra, at 342 (quoting Allen v. Wright, 468 U. S. 737, 751 
(1984); internal quotation marks omitted). Applying that 
standard here, petitioners bear the burden of alleging an 
injury that is fairly traceable to the Environmental Pro­
tection Agency’s failure to promulgate new motor vehicle 
greenhouse gas emission standards, and that is likely to be 
redressed by the prospective issuance of such standards. 

Before determining whether petitioners can meet this fa­
miliar test, however, the Court changes the rules. It as­
serts that “States are not normal litigants for the purposes 
of invoking federal jurisdiction,” and that given “Massachu­
setts’ stake in protecting its quasi-sovereign interests, the 
Commonwealth is entitled to special solicitude in our stand­
ing analysis.” Ante, at 518, 520 (emphasis added). 

Relaxing Article III standing requirements because as­
serted injuries are pressed by a State, however, has no basis 
in our jurisprudence, and support for any such “special solici­
tude” is conspicuously absent from the Court’s opinion. The 
general judicial review provision cited by the Court, 42 
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U. S. C. § 7607(b)(1), affords States no special rights or status. 
The Court states that “Congress has ordered EPA to protect 
Massachusetts (among others)” through the statutory provi­
sion at issue, § 7521(a)(1), and that “Congress has . . . recog­
nized a concomitant procedural right to challenge the rejec­
tion of its rulemaking petition as arbitrary and capricious.” 
Ante, at 519, 520. The reader might think from this unfor­
tunate phrasing that Congress said something about the 
rights of States in this particular provision of the statute. 
Congress knows how to do that when it wants to, see, e. g., 
§ 7426(b) (affording States the right to petition EPA to di­
rectly regulate certain sources of pollution), but it has done 
nothing of the sort here. Under the law on which petition­
ers rely, Congress treated public and private litigants ex­
actly the same. 

Nor does the case law cited by the Court provide any sup­
port for the notion that Article III somehow implicitly treats 
public and private litigants differently. The Court has to go 
back a full century in an attempt to justify its novel standing 
rule, but even there it comes up short. The Court’s analysis 
hinges on Georgia v. Tennessee Copper Co., 206 U. S. 230 
(1907)—a case that did indeed draw a distinction between a 
State and private litigants, but solely with respect to avail­
able remedies. The case had nothing to do with Article 
III standing. 

In Tennessee Copper, the State of Georgia sought to enjoin 
copper companies in neighboring Tennessee from discharg­
ing pollutants that were inflicting “a wholesale destruction 
of forests, orchards and crops” in bordering Georgia counties. 
Id., at 236. Although the State owned very little of the ter­
ritory allegedly affected, the Court reasoned that Georgia— 
in its capacity as a “quasi-sovereign”—“has an interest inde­
pendent of and behind the titles of its citizens, in all the earth 
and air within its domain.” Id., at 237. The Court ex­
plained that while “[t]he very elements that would be relied 
upon in a suit between fellow-citizens as a ground for equita­
ble relief [were] wanting,” a State “is not lightly to be re­
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quired to give up quasi-sovereign rights for pay.” Ibid. 
Thus while a complaining private litigant would have to 
make do with a legal remedy—one “for pay”—the State was 
entitled to equitable relief. See id., at 237–238. 

In contrast to the present case, there was no question in 
Tennessee Copper about Article III injury. See id., at 238– 
239. There was certainly no suggestion that the State could 
show standing where the private parties could not; there was 
no dispute, after all, that the private landowners had “an 
action at law.” Id., at 238. Tennessee Copper has since 
stood for nothing more than a State’s right, in an original 
jurisdiction action, to sue in a representative capacity as pa­
rens patriae. See, e. g., Maryland v. Louisiana, 451 U. S. 
725, 737 (1981). Nothing about a State’s ability to sue in 
that capacity dilutes the bedrock requirement of showing in­
jury, causation, and redressability to satisfy Article III. 

A claim of parens patriae standing is distinct from an alle­
gation of direct injury. See Wyoming v. Oklahoma, 502 
U. S. 437, 448–449, 451 (1992). Far from being a substitute 
for Article III injury, parens patriae actions raise an addi­
tional hurdle for a state litigant: the articulation of a “quasi­
sovereign interest” “apart from the interests of particular 
private parties.” Alfred L. Snapp & Son, Inc. v. Puerto 
Rico ex rel. Barez, 458 U. S. 592, 607 (1982) (emphasis added) 
(cited ante, at 519). Just as an association suing on behalf 
of its members must show not only that it represents the 
members but that at least one satisfies Article III require­
ments, so too a State asserting quasi-sovereign interests as 
parens patriae must still show that its citizens satisfy Arti­
cle III. Focusing on Massachusetts’s interests as quasi­
sovereign makes the required showing here harder, not eas­
ier. The Court, in effect, takes what has always been 
regarded as a necessary condition for parens patriae stand­
ing—a quasi-sovereign interest—and converts it into a suf­
ficient showing for purposes of Article III. 
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What is more, the Court’s reasoning falters on its own 
terms. The Court asserts that Massachusetts is entitled to 
“special solicitude” due to its “quasi-sovereign interests,” 
ante, at 520, but then applies our Article III standing test to 
the asserted injury of the Commonwealth’s loss of coastal 
property. See ante, at 522 (concluding that Massachusetts 
“has alleged a particularized injury in its capacity as a land­
owner” (emphasis added)). In the context of parens patriae 
standing, however, we have characterized state ownership of 
land as a “nonsovereign interes[t]” because a State “is likely 
to have the same interests as other similarly situated propri­
etors.” Alfred L. Snapp & Son, supra, at 601. 

On top of everything else, the Court overlooks the fact 
that our cases cast significant doubt on a State’s standing 
to assert a quasi-sovereign interest—as opposed to a direct 
injury—against the Federal Government. As a general 
rule, we have held that while a State might assert a quasi­
sovereign right as parens patriae “for the protection of its 
citizens, it is no part of its duty or power to enforce their 
rights in respect of their relations with the Federal Govern­
ment. In that field it is the United States, and not the State, 
which represents them.” Massachusetts v. Mellon, 262 
U. S. 447, 485–486 (1923) (citation omitted); see also Alfred 
L. Snapp & Son, supra, at 610, n. 16. 

All of this presumably explains why petitioners never cited 
Tennessee Copper in their briefs before this Court or the 
D. C. Circuit. It presumably explains why not one of the 
legion of amici supporting petitioners ever cited the case. 
And it presumably explains why not one of the three judges 
writing below ever cited the case either. Given that one 
purpose of the standing requirement is “ ‘to assure that con­
crete adverseness which sharpens the presentation of issues 
upon which the court so largely depends for illumination,’ ” 
ante, at 517 (quoting Baker v. Carr, 369 U. S. 186, 204 
(1962)), it is ironic that the Court today adopts a new theory 
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of Article III standing for States without the benefit of 
briefing or argument on the point.1 

II 

It is not at all clear how the Court’s “special solicitude” for 
Massachusetts plays out in the standing analysis, except as 
an implicit concession that petitioners cannot establish 
standing on traditional terms. But the status of Massachu­
setts as a State cannot compensate for petitioners’ failure to 
demonstrate injury in fact, causation, and redressability. 

When the Court actually applies the three-part test, it fo­
cuses, as did the dissent below, see 415 F. 3d 50, 64 (CADC 
2005) (opinion of Tatel, J.), on the Commonwealth’s asserted 
loss of coastal land as the injury in fact. If petitioners rely 
on loss of land as the Article III injury, however, they must 
ground the rest of the standing analysis in that specific in­
jury. That alleged injury must be “concrete and particular­
ized,” Defenders of Wildlife, 504 U. S., at 560, and “distinct 
and palpable,” Allen, 468 U. S., at 751 (internal quotation 
marks omitted). Central to this concept of “particularized” 
injury is the requirement that a plaintiff be affected in a 
“personal and individual way,” Defenders of Wildlife, 504 

1 The Court seems to think we do not recognize that Tennessee Copper 
is a case about parens patriae standing, ante, at 520–521, n. 17, but we 
have no doubt about that. The point is that nothing in our cases (or 
Hart & Wechsler) suggests that the prudential requirements for parens 
patriae standing, see Republic of Venezuela v. Philip Morris Inc., 287 
F. 3d 192, 199, n. (CADC 2002) (observing that “parens patriae is merely 
a species of prudential standing” (internal quotation marks omitted)), can 
somehow substitute for, or alter the content of, the “irreducible constitu­
tional minimum” requirements of injury in fact, causation, and redressabil­
ity under Article III. Lujan v. Defenders of Wildlife, 504 U. S. 555, 560 
(1992). 

Georgia v. Pennsylvania R. Co., 324 U. S. 439 (1945), is not to the con­
trary. As the caption makes clear enough, the fact that a State may as­
sert rights under a federal statute as parens patriae in no way refutes 
our clear ruling that “[a] State does not have standing as parens patriae 
to bring an action against the Federal Government.” Alfred L. Snapp & 
Son, Inc. v. Puerto Rico ex rel. Barez, 458 U. S. 592, 610, n. 16 (1982). 
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U. S., at 560, n. 1, and seek relief that “directly and tangibly 
benefits him” in a manner distinct from its impact on “the 
public at large,” id., at 573–574. Without “particularized in­
jury, there can be no confidence of ‘a real need to exercise 
the power of judicial review’ or that relief can be framed ‘no 
broader than required by the precise facts to which the 
court’s ruling would be applied.’ ” Warth v. Seldin, 422 U. S. 
490, 508 (1975) (quoting Schlesinger v. Reservists Comm. to 
Stop the War, 418 U. S. 208, 221–222 (1974)). 

The very concept of global warming seems inconsistent 
with this particularization requirement. Global warming is 
a phenomenon “harmful to humanity at large,” 415 F. 3d, at 
60 (Sentelle, J., dissenting in part and concurring in judg­
ment), and the redress petitioners seek is focused no more 
on them than on the public generally—it is literally to change 
the atmosphere around the world. 

If petitioners’ particularized injury is loss of coastal land, 
it is also that injury that must be “actual or imminent, not 
conjectural or hypothetical,” Defenders of Wildlife, supra, 
at 560 (internal quotation marks omitted), “real and imme­
diate,” Los Angeles v. Lyons, 461 U. S. 95, 102 (1983) (inter­
nal quotation marks omitted), and “certainly impending,” 
Whitmore v. Arkansas, 495 U. S. 149, 158 (1990) (internal 
quotation marks omitted). 

As to “actual” injury, the Court observes that “global sea 
levels rose somewhere between 10 and 20 centimeters over 
the 20th century as a result of global warming” and that 
“[t]hese rising seas have already begun to swallow Massa­
chusetts’ coastal land.” Ante, at 522. But none of petition­
ers’ declarations supports that connection. One declaration 
states that “a rise in sea level due to climate change is occur­
ring on the coast of Massachusetts, in the metropolitan Bos­
ton area,” but there is no elaboration. 2 Petitioners’ Stand­
ing Appendix in No. 03–1361, etc. (CADC), p. 196 (Stdg. 
App.). And the declarant goes on to identify a “significan[t]” 
non-global-warming cause of Boston’s rising sea level: land 
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subsidence. Id., at 197; see also id., at 216. Thus, aside 
from a single conclusory statement, there is nothing in peti­
tioners’ 43 standing declarations and accompanying exhibits 
to support an inference of actual loss of Massachusetts 
coastal land from 20th-century global sea level increases. It 
is pure conjecture. 

The Court’s attempts to identify “imminent” or “certainly 
impending” loss of Massachusetts coastal land fares no bet­
ter. See ante, at 522–523. One of petitioners’ declarants 
predicts global warming will cause sea level to rise by 20 to 
70 centimeters by the year 2100. Stdg. App. 216. Another 
uses a computer modeling program to map the Common­
wealth’s coastal land and its current elevation, and calculates 
that the high-end estimate of sea level rise would result in 
the loss of significant state-owned coastal land. Id., at 179. 
But the computer modeling program has a conceded average 
error of about 30 centimeters and a maximum observed error 
of 70 centimeters. Id., at 177–178. As an initial matter, if 
it is possible that the model underrepresents the elevation of 
coastal land to an extent equal to or in excess of the pro­
jected sea level rise, it is difficult to put much stock in the 
predicted loss of land. But even placing that problem to the 
side, accepting a century-long time horizon and a series of 
compounded estimates renders requirements of imminence 
and immediacy utterly toothless. See Defenders of Wild­
life, supra, at 565, n. 2 (while the concept of “ ‘imminence’ ” in 
standing doctrine is “somewhat elastic,” it can be “stretched 
beyond the breaking point”). “Allegations of possible future 
injury do not satisfy the requirements of Art. III. A threat­
ened injury must be certainly impending to constitute in­
jury in fact.” Whitmore, supra, at 158 (internal quotation 
marks omitted; emphasis added). 

III 

Petitioners’ reliance on Massachusetts’s loss of coastal land 
as their injury in fact for standing purposes creates insur­
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mountable problems for them with respect to causation and 
redressability. To establish standing, petitioners must show 
a causal connection between that specific injury and the lack 
of new motor vehicle greenhouse gas emission standards, and 
that the promulgation of such standards would likely redress 
that injury. As is often the case, the questions of causation 
and redressability overlap. See Allen, 468 U. S., at 753, 
n. 19 (observing that the two requirements were “initially 
articulated by this Court as two facets of a single causation 
requirement” (internal quotation marks omitted)). And im­
portantly, when a party is challenging the Government’s al­
legedly unlawful regulation, or lack of regulation, of a third 
party, satisfying the causation and redressability require­
ments becomes “substantially more difficult.” Defenders of 
Wildlife, 504 U. S., at 562 (internal quotation marks omit­
ted); see also Warth, supra, at 504–505. 

Petitioners view the relationship between their injuries 
and EPA’s failure to promulgate new motor vehicle green­
house gas emission standards as simple and direct: Domestic 
motor vehicles emit carbon dioxide and other greenhouse 
gases. Worldwide emissions of greenhouse gases contribute 
to global warming and therefore also to petitioners’ alleged 
injuries. Without the new vehicle standards, greenhouse 
gas emissions—and therefore global warming and its attend­
ant harms—have been higher than they otherwise would 
have been; once EPA changes course, the trend will be 
reversed. 

The Court ignores the complexities of global warming, and 
does so by now disregarding the “particularized” injury it 
relied on in step one, and using the dire nature of global 
warming itself as a bootstrap for finding causation and re­
dressability. First, it is important to recognize the extent 
of the emissions at issue here. Because local greenhouse gas 
emissions disperse throughout the atmosphere and remain 
there for anywhere from 50 to 200 years, it is global emis­
sions data that are relevant. See App. to Pet. for Cert. 
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A–73. According to one of petitioners’ declarations, domes­
tic motor vehicles contribute about 6 percent of global carbon 
dioxide emissions and 4 percent of global greenhouse gas 
emissions. Stdg. App. 232. The amount of global emissions 
at issue here is smaller still; § 202(a)(1) of the Clean Air Act 
covers only new motor vehicles and new motor vehicle en­
gines, so petitioners’ desired emission standards might re­
duce only a fraction of 4 percent of global emissions. 

This gets us only to the relevant greenhouse gas emissions; 
linking them to global warming and ultimately to petitioners’ 
alleged injuries next requires consideration of further com­
plexities. As EPA explained in its denial of petitioners’ re­
quest for rulemaking, 

“predicting future climate change necessarily involves a 
complex web of economic and physical factors including: 
our ability to predict future global anthropogenic emis­
sions of [greenhouse gases] and aerosols; the fate of 
these emissions once they enter the atmosphere (e. g., 
what percentage are absorbed by vegetation or are 
taken up by the oceans); the impact of those emissions 
that remain in the atmosphere on the radiative proper­
ties of the atmosphere; changes in critically important 
climate feedbacks (e. g., changes in cloud cover and ocean 
circulation); changes in temperature characteristics 
(e. g., average temperatures, shifts in daytime and eve­
ning temperatures); changes in other climatic parame­
ters (e. g., shifts in precipitation, storms); and ultimately 
the impact of such changes on human health and welfare 
(e. g., increases or decreases in agricultural productivity, 
human health impacts).” App. to Pet. for Cert. A–83 
through A–84. 

Petitioners are never able to trace their alleged injuries 
back through this complex web to the fractional amount of 
global emissions that might have been limited with EPA 
standards. In light of the bit-part domestic new motor vehi­
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cle greenhouse gas emissions have played in what petitioners 
describe as a 150-year global phenomenon, and the myriad 
additional factors bearing on petitioners’ alleged injury—the 
loss of Massachusetts coastal land—the connection is far too 
speculative to establish causation. 

IV 

Redressability is even more problematic. To the tenuous 
link between petitioners’ alleged injury and the indetermi­
nate fractional domestic emissions at issue here, add the fact 
that petitioners cannot meaningfully predict what will come 
of the 80 percent of global greenhouse gas emissions that 
originate outside the United States. As the Court acknowl­
edges, “developing countries such as China and India are 
poised to increase greenhouse gas emissions substantially 
over the next century,” ante, at 525–526, so the domestic 
emissions at issue here may become an increasingly marginal 
portion of global emissions, and any decreases produced by 
petitioners’ desired standards are likely to be overwhelmed 
many times over by emissions increases elsewhere in the 
world. 

Petitioners offer declarations attempting to address this 
uncertainty, contending that “[i]f the U. S. takes steps to re­
duce motor vehicle emissions, other countries are very likely 
to take similar actions regarding their own motor vehicles 
using technology developed in response to the U. S. pro­
gram.” Stdg. App. 220; see also id., at 311–312. In other 
words, do not worry that other countries will contribute far 
more to global warming than will U. S. automobile emissions; 
someone is bound to invent something, and places like the 
People’s Republic of China or India will surely require use 
of the new technology, regardless of cost. The Court pre­
viously has explained that when the existence of an element 
of standing “depends on the unfettered choices made by inde­
pendent actors not before the courts and whose exercise of 
broad and legitimate discretion the courts cannot presume 
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either to control or to predict,” a party must present facts 
supporting an assertion that the actor will proceed in such a 
manner. Defenders of Wildlife, 504 U. S., at 562 (quoting 
ASARCO Inc. v. Kadish, 490 U. S. 605, 615 (1989) (opinion of 
Kennedy, J.); internal quotation marks omitted). The dec­
larations’ conclusory (not to say fanciful) statements do not 
even come close. 

No matter, the Court reasons, because any decrease in do­
mestic emissions will “slow the pace of global emissions in­
creases, no matter what happens elsewhere.” Ante, at 526. 
Every little bit helps, so Massachusetts can sue over any 
little bit. 

The Court’s sleight of hand is in failing to link up the dif­
ferent elements of the three-part standing test. What must 
be likely to be redressed is the particular injury in fact. 
The injury the Court looks to is the asserted loss of land. 
The Court contends that regulating domestic motor vehicle 
emissions will reduce carbon dioxide in the atmosphere, and 
therefore redress Massachusetts’s injury. But even if regu­
lation does reduce emissions—to some indeterminate degree, 
given events elsewhere in the world—the Court never ex­
plains why that makes it likely that the injury in fact—the 
loss of land—will be redressed. Schoolchildren know that a 
kingdom might be lost “all for the want of a horseshoe nail,” 
but “likely” redressability is a different matter. The reali­
ties make it pure conjecture to suppose that EPA regulation 
of new automobile emissions will likely prevent the loss of 
Massachusetts coastal land. 

V 

Petitioners’ difficulty in demonstrating causation and re­
dressability is not surprising given the evident mismatch be­
tween the source of their alleged injury—catastrophic global 
warming—and the narrow subject matter of the Clean Air 
Act provision at issue in this suit. The mismatch suggests 
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that petitioners’ true goal for this litigation may be more 
symbolic than anything else. The constitutional role of the 
courts, however, is to decide concrete cases—not to serve 
as a convenient forum for policy debates. See Valley Forge 
Christian College v. Americans United for Separation of 
Church and State, Inc., 454 U. S. 464, 472 (1982) (“[Standing] 
tends to assure that the legal questions presented to the 
court will be resolved, not in the rarified atmosphere of a 
debating society, but in a concrete factual context conducive 
to a realistic appreciation of the consequences of judicial 
action”). 

When dealing with legal doctrine phrased in terms of what 
is “fairly” traceable or “likely” to be redressed, it is perhaps 
not surprising that the matter is subject to some debate. 
But in considering how loosely or rigorously to define those 
adverbs, it is vital to keep in mind the purpose of the inquiry. 
The limitation of the judicial power to cases and controver­
sies “is crucial in maintaining the tripartite allocation of 
power set forth in the Constitution.” DaimlerChrysler, 547 
U. S., at 341 (internal quotation marks omitted). In my 
view, the Court today—addressing Article III’s “core compo­
nent of standing,” Defenders of Wildlife, supra, at 560—fails 
to take this limitation seriously. 

To be fair, it is not the first time the Court has done so. 
Today’s decision recalls the previous high-water mark of di­
luted standing requirements, United States v. Students Chal­
lenging Regulatory Agency Procedures (SCRAP), 412 U. S. 
669 (1973). SCRAP involved “[p]robably the most attenu­
ated injury conferring Art. III standing” and “surely went 
to the very outer limit of the law”—until today. Whitmore, 
495 U. S., at 158–159; see also Lujan v. National Wildlife 
Federation, 497 U. S. 871, 889 (1990) (SCRAP “has never 
since been emulated by this Court”). In SCRAP, the Court 
based an environmental group’s standing to challenge a rail­
road freight rate surcharge on the group’s allegation that 
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increases in railroad rates would cause an increase in the use 
of nonrecyclable goods, resulting in the increased need for 
natural resources to produce such goods. According to the 
group, some of these resources might be taken from the 
Washington area, resulting in increased refuse that might 
find its way into area parks, harming the group’s members. 
412 U. S., at 688. 

Over time, SCRAP became emblematic not of the loose­
ness of Article III standing requirements, but of how utterly 
manipulable they are if not taken seriously as a matter of 
judicial self-restraint. SCRAP made standing seem a law­
yer’s game, rather than a fundamental limitation ensuring 
that courts function as courts and not intrude on the politi­
cally accountable branches. Today’s decision is SCRAP for 
a new generation.2 

Perhaps the Court recognizes as much. How else to ex­
plain its need to devise a new doctrine of state standing to 
support its result? The good news is that the Court’s “spe­
cial solicitude” for Massachusetts limits the future applicabil­
ity of the diluted standing requirements applied in this case. 
The bad news is that the Court’s self-professed relaxation of 
those Article III requirements has caused us to transgress 
“the proper—and properly limited—role of the courts in a 

2 The difficulty with SCRAP, and the reason it has not been followed, is 
not the portion cited by the Court. See ante, at 526–527, n. 24. Rather, 
it is the attenuated nature of the injury there, and here, that is so trou­
bling. Even in SCRAP, the Court noted that what was required was 
“something more than an ingenious academic exercise in the conceivable,” 
412 U. S., at 688, and we have since understood the allegation there to have 
been “that the string of occurrences alleged would happen immediately,” 
Whitmore v. Arkansas, 495 U. S. 149, 159 (1990) (emphasis added). That 
is hardly the case here. 

The Court says it is “quite wrong” to compare petitioners’ challenging 
“EPA’s parsimonious construction of the Clean Air Act to a mere ‘lawyer’s 
game.’ ” Ante, at 527, n. 24. Of course it is not the legal challenge that 
is merely “an ingenious academic exercise in the conceivable,” SCRAP, 
supra, at 688, but the assertions made in support of standing. 
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democratic society.” Allen, 468 U. S., at 750 (internal quota­
tion marks omitted). 

I respectfully dissent. 

Justice Scalia, with whom The Chief Justice, Justice 
Thomas, and Justice Alito join, dissenting. 

I join The Chief Justice’s opinion in full, and would hold 
that this Court has no jurisdiction to decide this case because 
petitioners lack standing. The Court having decided other­
wise, it is appropriate for me to note my dissent on the 
merits. 

I

A


The provision of law at the heart of this case is § 202(a)(1) 
of the Clean Air Act (CAA or Act), which provides that 
the Administrator of the Environmental Protection Agency 
(EPA) “shall by regulation prescribe . . . standards applicable 
to the emission of any air pollutant from any class or classes 
of new motor vehicles or new motor vehicle engines, which 
in his judgment cause, or contribute to, air pollution which 
may reasonably be anticipated to endanger public health or 
welfare.” 42 U. S. C. § 7521(a)(1) (emphasis added). As the 
Court recognizes, the statute “condition[s] the exercise of 
EPA’s authority on its formation of a ‘judgment.’ ” Ante, 
at 532. There is no dispute that the Administrator has made 
no such judgment in this case. See ante, at 534 (“We need 
not and do not reach the question whether on remand EPA 
must make an endangerment finding”); 68 Fed. Reg. 52929 
(2003) (“[N]o Administrator has made a finding under any of 
the CAA’s regulatory provisions that CO2 meets the applica­
ble statutory criteria for regulation”). 

The question thus arises: Does anything require the Ad­
ministrator to make a “judgment” whenever a petition for 
rulemaking is filed? Without citation of the statute or any 
other authority, the Court says yes. Why is that so? When 
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Congress wishes to make private action force an agency’s 
hand, it knows how to do so. See, e. g., Brock v. Pierce 
County, 476 U. S. 253, 254–255 (1986) (discussing the Com­
prehensive Employment and Training Act (CETA), 92 Stat. 
1926, 29 U. S. C. § 816(b) (1976 ed., Supp. V), which “pro­
vide[d] that the Secretary of Labor ‘shall’ issue a final deter­
mination as to the misuse of CETA funds by a grant recipient 
within 120 days after receiving a complaint alleging such 
misuse”). Where does the CAA say that the EPA Adminis­
trator is required to come to a decision on this question 
whenever a rulemaking petition is filed? The Court points 
to no such provision because none exists. 

Instead, the Court invents a multiple-choice question that 
the EPA Administrator must answer when a petition for 
rulemaking is filed. The Administrator must exercise his 
judgment in one of three ways: (a) by concluding that the 
pollutant does cause, or contribute to, air pollution that en­
dangers public welfare (in which case EPA is required to 
regulate); (b) by concluding that the pollutant does not cause, 
or contribute to, air pollution that endangers public welfare 
(in which case EPA is not required to regulate); or (c) by 
“provid[ing] some reasonable explanation as to why it cannot 
or will not exercise its discretion to determine whether” 
greenhouse gases endanger public welfare, ante, at 533 (in 
which case EPA is not required to regulate). 

I am willing to assume, for the sake of argument, that 
the Administrator’s discretion in this regard is not entirely 
unbounded—that if he has no reasonable basis for deferring 
judgment he must grasp the nettle at once. The Court, 
however, with no basis in text or precedent, rejects all of 
EPA’s stated “policy judgments” as not “amount[ing] to a 
reasoned justification,” ante, at 533–534, effectively narrow­
ing the universe of potential reasonable bases to a single one: 
Judgment can be delayed only if the Administrator concludes 
that “the scientific uncertainty is [too] profound.” Ante, at 
534. The Administrator is precluded from concluding for 
other reasons “that it would . . . be  better not to regulate 
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at this time.” Ibid.1 Such other reasons—perfectly valid 
reasons—were set forth in the Agency’s statement. 

“We do not believe . . . that it would be either effective 
or appropriate for EPA to establish [greenhouse gas] 
standards for motor vehicles at this time. As described 
in detail below, the President has laid out a comprehen­
sive approach to climate change that calls for near-term 
voluntary actions and incentives along with programs 
aimed at reducing scientific uncertainties and encourag­
ing technological development so that the government 
may effectively and efficiently address the climate 
change issue over the long term. 

. . . . . 
“[E]stablishing [greenhouse gas] emission standards for 
U. S. motor vehicles at this time would . . . result in an 
inefficient, piecemeal approach to addressing the climate 
change issue. The U. S. motor vehicle fleet is one of 
many sources of [greenhouse gas] emissions both here 
and abroad, and different [greenhouse gas] emission 
sources face different technological and financial chal­
lenges in reducing emissions. A sensible regulatory 
scheme would require that all significant sources and 
sinks of [greenhouse gas] emissions be considered in 
deciding how best to achieve any needed emission 
reductions. 

“Unilateral EPA regulation of motor vehicle [green­
house gas] emissions could also weaken U. S. efforts to 
persuade developing countries to reduce the [green­
house gas] intensity of their economies. Considering 
the large populations and growing economies of some 
developing countries, increases in their [greenhouse gas] 
emissions could quickly overwhelm the effects of [green­

1 The Court’s way of putting it is, of course, not quite accurate. The 
issue is whether it would be better to defer the decision about whether to 
exercise judgment. This has the effect of deferring regulation but is quite 
a different determination. 
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house gas] reduction measures in developed countries. 
Any potential benefit of EPA regulation could be lost to 
the extent other nations decided to let their emissions 
significantly increase in view of U. S. emissions reduc­
tions. Unavoidably, climate change raises important 
foreign policy issues, and it is the President’s preroga­
tive to address them.” 68 Fed. Reg. 52929–52931 (foot­
note omitted). 

The Court dismisses this analysis as “rest[ing] on rea­
soning divorced from the statutory text.” Ante, at 532. 
“While the statute does condition the exercise of EPA’s au­
thority on its formation of a ‘judgment,’ . . . that judgment 
must relate to whether an air pollutant ‘cause[s], or contrib­
ute[s] to, air pollution which may reasonably be anticipated 
to endanger public health or welfare.’ ” Ante, at 532–533. 
True but irrelevant. When the Administrator makes a 
judgment whether to regulate greenhouse gases, that judg­
ment must relate to whether they are air pollutants that 
“cause, or contribute to, air pollution which may reasonably 
be anticipated to endanger public health or welfare.” 42 
U. S. C. § 7521(a)(1). But the statute says nothing at all 
about the reasons for which the Administrator may defer 
making a judgment—the permissible reasons for deciding 
not to grapple with the issue at the present time. Thus, 
the various “policy” rationales, ante, at 533, that the Court 
criticizes are not “divorced from the statutory text,” ante, at 
532, except in the sense that the statutory text is silent, 
as texts are often silent about permissible reasons for the 
exercise of agency discretion. The reasons EPA gave are 
surely considerations executive agencies regularly take into 
account (and ought to take into account) when deciding 
whether to consider entering a new field: the impact such 
entry would have on other Executive Branch programs and 
on foreign policy. There is no basis in law for the Court’s 
imposed limitation. 

EPA’s interpretation of the discretion conferred by the 
statutory reference to “its judgment” is not only reasonable, 
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it is the most natural reading of the text. The Court no­
where explains why this interpretation is incorrect, let alone 
why it is not entitled to deference under Chevron U. S. A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 
837 (1984). As the Administrator acted within the law in 
declining to make a “judgment” for the policy reasons above 
set forth, I would uphold the decision to deny the rulemaking 
petition on that ground alone. 

B 

Even on the Court’s own terms, however, the same conclu­
sion follows. As mentioned above, the Court gives EPA the 
option of determining that the science is too uncertain to 
allow it to form a “judgment” as to whether greenhouse 
gases endanger public welfare. Attached to this option (on 
what basis is unclear) is an essay requirement: “If,” the 
Court says, “the scientific uncertainty is so profound that it 
precludes EPA from making a reasoned judgment as to 
whether greenhouse gases contribute to global warming, 
EPA must say so.” Ante, at 534. But EPA has said pre­
cisely that—and at great length, based on information con­
tained in a 2001 report by the National Research Council 
(NRC) entitled Climate Change Science: An Analysis of 
Some Key Questions: 

“As the NRC noted in its report, concentrations of 
[greenhouse gases (GHGs)] are increasing in the atmos­
phere as a result of human activities (pp. 9–12). It also 
noted that ‘[a] diverse array of evidence points to a 
warming of global surface air temperatures’ (p. 16). 
The report goes on to state, however, that ‘[b]ecause of 
the large and still uncertain level of natural variability 
inherent in the climate record and the uncertainties 
in the time histories of the various forcing agents (and 
particularly aerosols), a [causal] linkage between the 
buildup of [GHGs] in the atmosphere and the ob­
served climate changes during the 20th century can­
not be unequivocally established. The fact that the 
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magnitude of the observed warming is large in compari­
son to natural variability as simulated in climate models 
is suggestive of such a linkage, but it does not constitute 
proof of one because the model simulations could be de­
ficient in natural variability on the decadal to century 
time scale’ (p. 17). 

“The NRC also observed that ‘there is considerable 
uncertainty in current understanding of how the cli­
mate system varies naturally and reacts to emissions of 
[GHGs] and aerosols’ (p. 1). As a result of that uncer­
tainty, the NRC cautioned that ‘current estimate of the 
magnitude of future warming should be regarded as ten­
tative and subject to future adjustments (either upward 
or downward).’ Id. It further advised that ‘[r]educing 
the wide range of uncertainty inherent in current model 
predictions of global climate change will require major 
advances in understanding and modeling of both (1) the 
factors that determine atmospheric concentrations of 
[GHGs] and aerosols and (2) the so-called “feedbacks” 
that determine the sensitivity of the climate system to 
a prescribed increase in [GHGs].’ Id. 

“The science of climate change is extraordinarily com­
plex and still evolving. Although there have been sub­
stantial advances in climate change science, there con­
tinue to be important uncertainties in our understanding 
of the factors that may affect future climate change and 
how it should be addressed. As the NRC explained, 
predicting future climate change necessarily involves a 
complex web of economic and physical factors including: 
Our ability to predict future global anthropogenic emis­
sions of GHGs and aerosols; the fate of these emissions 
once they enter the atmosphere (e. g., what percentage 
are absorbed by vegetation or are taken up by the 
oceans); the impact of those emissions that remain in the 
atmosphere on the radiative properties of the atmos­
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phere; changes in critically important climate feedbacks 
(e. g., changes in cloud cover and ocean circulation); 
changes in temperature characteristics (e. g., average 
temperatures, shifts in daytime and evening tempera­
tures); changes in other climatic parameters (e. g., shifts 
in precipitation, storms); and ultimately the impact of 
such changes on human health and welfare (e. g., in­
creases or decreases in agricultural productivity, human 
health impacts). The NRC noted, in particular, that 
‘ [t]he understanding of the relationships between 
weather/climate and human health is in its infancy and 
therefore the health consequences of climate change are 
poorly understood’ (p. 20). Substantial scientific uncer­
tainties limit our ability to assess each of these factors 
and to separate out those changes resulting from natural 
variability from those that are directly the result of in­
creases in anthropogenic GHGs. 

“Reducing the wide range of uncertainty inherent in 
current model predictions will require major advances 
in understanding and modeling of the factors that deter­
mine atmospheric concentrations of [GHGs] and aero­
sols, and the processes that determine the sensitivity of 
the climate system.” 68 Fed. Reg. 52930. 

I simply cannot conceive of what else the Court would like 
EPA to say. 

II 
A 

Even before reaching its discussion of the word “judg­
ment,” the Court makes another significant error when it 
concludes that “§ 202(a)(1) of the Clean Air Act authorizes 
EPA to regulate greenhouse gas emissions from new motor 
vehicles in the event that it forms a ‘judgment’ that such 
emissions contribute to climate change.” Ante, at 528 (em­
phasis added). For such authorization, the Court relies on 
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what it calls “the Clean Air Act’s capacious definition of ‘air 
pollutant.’ ” Ante, at 532. 

“Air pollutant” is defined by the Act as “any air pollution 
agent or combination of such agents, including any physical, 
chemical, . . .  substance or matter which is emitted into or 
otherwise enters the ambient air.” 42 U. S. C. § 7602(g). 
The Court is correct that “[c]arbon dioxide, methane, nitrous 
oxide, and hydrofluorocarbons,” ante, at 529, fit within 
the second half of that definition: They are “physical, 
chemical, . . . substance[s] or matter which [are] emitted into 
or otherwise ente[r] the ambient air.” But the Court mis­
takenly believes this to be the end of the analysis. In order 
to be an “air pollutant” under the Act’s definition, the “sub­
stance or matter [being] emitted into . . . the ambient air” 
must also meet the first half of the definition—namely, it 
must be an “air pollution agent or combination of such 
agents.” The Court simply pretends this half of the defini­
tion does not exist. 

The Court’s analysis faithfully follows the argument ad­
vanced by petitioners, which focuses on the word “including” 
in the statutory definition of “air pollutant.” See Brief for 
Petitioners 13–14. As that argument goes, anything that 
follows the word “including” must necessarily be a subset of 
whatever precedes it. Thus, if greenhouse gases qualify 
under the phrase following the word “including,” they must 
qualify under the phrase preceding it. Since greenhouse 
gases come within the capacious phrase “any physical, chemi­
cal, . . . substance or matter which is emitted into or other­
wise enters the ambient air,” they must also be “air pollution 
agent[s] or combination[s] of such agents,” and therefore 
meet the definition of “air pollutant[s].” 

That is certainly one possible interpretation of the statu­
tory definition. The word “including” can indeed indicate 
that what follows will be an “illustrative” sampling of the 
general category that precedes the word. Federal Land 
Bank of St. Paul v. Bismarck Lumber Co., 314 U. S. 95, 100 
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(1941). Often, however, the examples standing alone are 
broader than the general category, and must be viewed as 
limited in light of that category. The Government provides 
a helpful (and unanswered) example: “The phrase ‘any Amer­
ican automobile, including any truck or minivan,’ would not 
naturally be construed to encompass a foreign-manufactured 
[truck or] minivan.” Brief for Federal Respondent 34. The 
general principle enunciated—that the speaker is talking 
about American automobiles—carries forward to the illus­
trative examples (trucks and minivans), and limits them 
accordingly, even though in isolation they are broader. Con­
gress often uses the word “including” in this manner. In 
28 U. S. C. § 1782(a), for example, it refers to “a proceeding 
in a foreign or international tribunal, including criminal 
investigations conducted before formal accusation.” Cer­
tainly this provision would not encompass criminal inves­
tigations underway in a domestic tribunal. See also, e. g., 2 
U. S. C. § 54(a) (“The Clerk of the House of Representatives 
shall, at the request of a Member of the House of Repre­
sentatives, furnish to the Member, for official use only, one 
set of a privately published annotated version of the United 
States Code, including supplements and pocket parts”); 
22 U. S. C. § 2304(b)(1) (“the relevant findings of appropri­
ate international organizations, including nongovernmental 
organizations”). 

In short, the word “including” does not require the Court’s 
(or the petitioners’) result. It is perfectly reasonable to 
view the definition of “air pollutant” in its entirety: An air 
pollutant can be “any physical, chemical, . . . substance or 
matter which is emitted into or otherwise enters the ambient 
air,” but only if it retains the general characteristic of being 
an “air pollution agent or combination of such agents.” This 
is precisely the conclusion EPA reached: “[A] substance does 
not meet the CAA definition of ‘air pollutant’ simply because 
it is a ‘physical, chemical, . . . substance or matter which is 
emitted into or otherwise enters the ambient air.’ It must 
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also be an ‘air pollution agent.’ ” 68 Fed. Reg. 52929, n. 3. 
See also id., at 52928 (“The root of the definition indicates 
that for a substance to be an ‘air pollutant,’ it must be an 
‘agent’ of ‘air pollution’ ”). Once again, in the face of textual 
ambiguity, the Court’s application of Chevron deference to 
EPA’s interpretation of the word “including” is nowhere to 
be found.2 Evidently, the Court defers only to those reason­
able interpretations that it favors. 

B 

Using (as we ought to) EPA’s interpretation of the defini­
tion of “air pollutant,” we must next determine whether 
greenhouse gases are “agent[s]” of “air pollution.” If so, the 
statute would authorize regulation; if not, EPA would lack 
authority. 

Unlike “air pollutants,” the term “air pollution” is not itself 
defined by the CAA; thus, once again we must accept EPA’s 
interpretation of that ambiguous term, provided its interpre­
tation is a “permissible construction of the statute.” Chev­
ron, 467 U. S., at 843. In this case, the petition for rule­
making asked EPA for “regulation of [greenhouse gas] 
emissions from motor vehicles to reduce the risk of global 
climate change.” 68 Fed. Reg. 52925. Thus, in deciding 
whether it had authority to regulate, EPA had to determine 
whether the concentration of greenhouse gases assertedly 
responsible for “global climate change” qualifies as “air pollu­
tion.” EPA began with the commonsense observation that 
the “[p]roblems associated with atmospheric concentrations 

2 Not only is EPA’s interpretation reasonable, it is far more plausible 
than the Court’s alternative. As the Court correctly points out, “all air­
borne compounds of whatever stripe,” ante, at 529, would qualify as 
“physical, chemical, . . . substance[s] or matter which [are] emitted into or 
otherwise ente[r] the ambient air,” 42 U. S. C. § 7602(g). It follows that 
everything airborne, from Frisbees to flatulence, qualifies as an “air pollut­
ant.” This reading of the statute defies common sense. 
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of CO2 ,” id., at 52927, bear little resemblance to what would 
naturally be termed “air pollution”: 

“EPA’s prior use of the CAA’s general regulatory pro­
visions provides an important context. Since the in­
ception of the Act, EPA has used these provisions to 
address air pollution problems that occur primarily at 
ground level or near the surface of the earth. For ex­
ample, national ambient air quality standards (NAAQS) 
established under CAA section 109 address concentra­
tions of substances in the ambient air and the related 
public health and welfare problems. This has meant 
setting NAAQS for concentrations of ozone, carbon mon­
oxide, particulate matter and other substances in the 
air near the surface of the earth, not higher in the 
atmosphere. . . . CO2 , by contrast, is fairly consistent 
in concentration throughout the world’s atmosphere 
up to approximately the lower stratosphere.” Id., at 
52926–52927. 

In other words, regulating the buildup of CO2 and other 
greenhouse gases in the upper reaches of the atmosphere, 
which is alleged to be causing global climate change, is not 
akin to regulating the concentration of some substance that 
is polluting the air. 

We need look no further than the dictionary for confirma­
tion that this interpretation of “air pollution” is eminently 
reasonable. The definition of “pollute,” of course, is “[t]o 
make or render impure or unclean.” Webster’s New Inter­
national Dictionary 1910 (2d ed. 1949). And the first three 
definitions of “air” are as follows: (1) “[t]he invisible, odorless, 
and tasteless mixture of gases which surrounds the earth”; 
(2) “[t]he body of the earth’s atmosphere; esp., the part of 
it near the earth, as distinguished from the upper rar­
efied part”; (3) “[a] portion of air or of the air considered 
with respect to physical characteristics or as affecting the 
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senses.” Id., at 54. EPA’s conception of “air pollution”— 
focusing on impurities in the “ambient air” “at ground level 
or near the surface of the earth”—is perfectly consistent 
with the natural meaning of that term. 

In the end, EPA concluded that since “CAA authorization 
to regulate is generally based on a finding that an air pollut­
ant causes or contributes to air pollution,” 68 Fed. Reg. 
52928, the concentrations of CO2 and other greenhouse gases 
allegedly affecting the global climate are beyond the scope 
of CAA’s authorization to regulate. “[T]he term ‘air pollu­
tion’ as used in the regulatory provisions cannot be inter­
preted to encompass global climate change.” Ibid. Once 
again, the Court utterly fails to explain why this interpreta­
tion is incorrect, let alone so unreasonable as to be unworthy 
of Chevron deference. 

* * * 

The Court’s alarm over global warming may or may not 
be justified, but it ought not distort the outcome of this litiga­
tion. This is a straightforward administrative-law case, in 
which Congress has passed a malleable statute giving broad 
discretion, not to us but to an executive agency. No matter 
how important the underlying policy issues at stake, this 
Court has no business substituting its own desired outcome 
for the reasoned judgment of the responsible agency. 
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ENVIRONMENTAL DEFENSE et al. v. DUKE

ENERGY CORP. et al.


certiorari to the united states court of appeals for 
the fourth circuit 

No. 05–848. Argued November 1, 2006—Decided April 2, 2007 

In the 1970s, Congress added two air pollution control schemes to the 
Clean Air Act (Act): New Source Performance Standards (NSPS) and 
Prevention of Significant Deterioration (PSD), each of which covers 
modified, as well as new, stationary sources of air pollution. The NSPS 
provisions define “modification” of such a source as a physical change to 
it, or a change in the method of its operation, that increases the amount 
of a pollutant discharged or emits a new one. 42 U. S. C. § 7411(a)(4). 
The PSD provisions require a permit before a “major emitting facility” 
can be “constructed,” § 7475(a), and define such “construction” to include 
a “modification (as defined in [NSPS]),” § 7479(2)(C). Despite this defi­
nitional identity, the Environmental Protection Agency’s (EPA) regula­
tions interpret “modification” one way for NSPS but differently for PSD. 
The NSPS regulations require a source to use the best available 
pollution-limiting technology, see Chevron U. S. A. Inc. v. Natural Re­
sources Defense Council, Inc., 467 U. S. 837, 846, when a modification 
would increase the discharge of pollutants measured in kilograms per 
hour, 40 CFR § 60.14(a), but the 1980 PSD regulations require a permit 
for a modification only when it is a “major” one, § 51.166(b)(2)(i), and 
only when it would increase the actual annual emission of a pollutant 
above the actual average for the two prior years, § 51.166(b)(21)(ii). 

After respondent Duke Energy Corporation replaced or redesigned 
the workings of some of its coal-fired electric generating units, the 
United States filed this enforcement action, claiming, among other 
things, that Duke violated the PSD provisions by doing the work with­
out permits. Petitioner environmental groups intervened as plaintiffs 
and filed a complaint charging similar violations. Duke moved for sum­
mary judgment, asserting, inter alia, that none of its projects was a 
“major modification” requiring a PSD permit because none increased 
hourly emissions rates. Agreeing, the District Court entered summary 
judgment for Duke on all PSD claims. The Fourth Circuit affirmed, 
reasoning that Congress’s decision to create identical statutory defini­
tions of “modification” in the Act’s NSPS and PSD provisions affirma­
tively mandated that this term be interpreted identically in the regula­
tions promulgated under those provisions. When the court sua sponte 
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requested supplemental briefing on the relevance of this Court’s decision 
in Rowan Cos. v. United States, 452 U. S. 247, 250, that the Government 
could not adopt different interpretations of the word “wages” in differ­
ent statutory provisions, plaintiffs injected a new issue into the case, 
arguing that a claim that the 1980 PSD regulation exceeded statutory 
authority would be an attack on the regulation’s validity that could 
not be raised in an enforcement proceeding, see 42 U. S. C. § 7607(b)(2), 
since judicial review for validity can be obtained only by a petition to 
the District of Columbia Circuit, generally within 60 days of EPA’s 
rulemaking, § 7607(b)(1). The Fourth Circuit rejected this argument, 
ruling that its interpretation did not invalidate the PSD regulations 
because they can be interpreted to require an increase in the hourly 
emissions rate as an element of a major “modification.” 

Held: The Fourth Circuit’s reading of the PSD regulations in an effort 
to conform them with their NSPS counterparts on “modification” 
amounted to the invalidation of the PSD regulations, which must com­
port with the Act’s limits on judicial review of EPA regulations for va­
lidity. Pp. 573–582. 

(a) Principles of statutory interpretation do not rigidly mandate iden­
tical regulation here. Because “[m]ost words have different shades of 
meaning and consequently may be variously construed, [even] when 
[they are] used more than once in the same statute or . . . section,” the  
“natural presumption that identical words used in different parts of the 
same act are intended to have the same meaning . . . is not rigid and 
readily yields whenever there is such variation in the connection in 
which the words are used as reasonably to warrant the conclusion that 
they were employed in different parts of the act with different intent.” 
Atlantic Cleaners & Dyers, Inc. v. United States, 286 U. S. 427, 433. A 
given term in the same statute may take on distinct characters from 
association with distinct statutory objects calling for different ways of 
implementation. The point is the same even when the terms share a 
common statutory definition, if it is general enough. See Robinson v. 
Shell Oil Co., 519 U. S. 337, 343–344. Robinson is not inconsistent with 
Rowan, where the Court’s invalidation of the differing interpretations 
of “wages,” 452 U. S., at 252, turned not on the fact that a “substantially 
identical” definition of that word appeared in each of the statutory pro­
visions at issue, but on the failure of the regulations in question to serve 
Congress’s manifest “concern for the interest of simplicity and ease of 
administration,” id., at 255. In fact, in a case close to Rowan’s facts, 
the Court recently declined to follow a categorical rule of resolving am­
biguities in identical statutory terms identically regardless of their sur­
roundings, United States v. Cleveland Indians Baseball Co., 532 U. S. 
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200, 213, but instead accorded “substantial judicial deference” to an 
agency’s “longstanding,” “reasonable,” and differing interpretations of 
the statutory term at issue, id., at 218–220. It makes no difference 
here that the Act does not merely repeat the same definition in its NSPS 
and PSD provisions, but that the PSD provisions refer back to the sec­
tion defining “modification” for NSPS purposes. Nothing in the text or 
legislative history of the statutory amendment that added the NSPS 
cross-reference suggests that Congress meant to eliminate customary 
agency discretion to resolve questions about a statutory definition by 
looking to the surroundings in which the defined term appears. EPA’s 
construction need do no more than fall within the outer limits of what 
is reasonable, as set by the Act’s common definition. Pp. 573–576. 

(b) The Fourth Circuit’s construction of the 1980 PSD regulations to 
conform them to their NSPS counterparts was not a permissible reading 
of their terms. The PSD regulations clearly do not define a “major 
modification” in terms of an increase in the “hourly emissions rate.” 
On its face, the definitional section specifies no rate at all, hourly or 
annual, merely requiring a “physical change in or change in the method 
of operation of a major stationary source that would result in a sig­
nificant net emissions increase of any” regulated pollutant. 40 CFR 
§ 51.166(b)(2)(i). But even when the regulations mention a rate, it is 
annual, not hourly. See, e. g., § 51.166(b)(23)(i). Further at odds with 
the idea that hourly rate is relevant is the mandate that “[a]ctual emis­
sions shall be calculated using the unit’s actual operating hours,” 
§ 51.166(b)(21)(ii), since “actual emissions” must be measured in a man­
ner looking to the number of hours the unit is or probably will be actu­
ally running. The Court of Appeals’s reasons for its different view are 
no match for these textual differences. Consequently, the Court of Ap­
peals’s construction of the 1980 PSD regulations must be seen as an 
implicit invalidation of those regulations, a form of judicial review impli­
cating the provisions of 42 U. S. C. § 7607(b), which limit challenges to 
the validity of a regulation during enforcement proceedings when such 
review “could have been obtained” in the Court of Appeals for the Dis­
trict of Columbia Circuit within 60 days of EPA rulemaking. Because 
the Court of Appeals did not believe that its analysis reached validity, 
it did not consider the applicability or effect of that limitation here. 
The Court has no occasion itself at this point to consider the significance 
of § 7607(b). Pp. 577–581. 

(c) Duke’s claim that, even assuming the Act and the 1980 regulations 
authorize EPA to construe a PSD “modification” as it has done, EPA 
has been inconsistent in its positions and is now retroactively targeting 
20 years of accepted practice was not addressed below. To the extent 
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the claim is not procedurally foreclosed, Duke may press it on remand. 
Pp. 581–582. 

411 F. 3d 539, vacated and remanded. 

Souter, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Scalia, Kennedy, Ginsburg, Breyer, and Alito, JJ., 
joined, and in which Thomas, J., joined as to all but Part III–A. Thomas, 
J., filed an opinion concurring in part, post, p. 582. 

Sean H. Donahue argued the cause for petitioners. With 
him on the briefs were David T. Goldberg, Jeffrey M. Glea­
son, J. Blanding Holman IV, and Caleb Jaffe. 

Deputy Solicitor General Hungar argued the cause for 
the United States as amicus curiae urging reversal. With 
him on the briefs were Solicitor General Clement, Assistant 
Attorney General Wooldridge, James A. Feldman, Kather­
ine J. Barton, Ann R. Klee, Chet M. Thompson, Granta Y. 
Nakayama, Thomas W. Swegle, Carol S. Holmes, David W. 
Schnare, and Alan Dion. 

Carter G. Phillips argued the cause for respondent. With 
him on the brief were Mark D. Hopson, Kathryn B. Thom­
son, Stephen M. Nickelsburg, Henry V. Nickel, F. William 
Brownell, Makram Jaber, Marc E. Manly, Catherine S. 
Stempien, Garry S. Rice, T. Thomas Cottingham III, and 
Nash E. Long III.* 

*Briefs of amici curiae urging reversal were filed for the State of New 
Jersey et al. by Zulima V. Farber, former Attorney General of New Jer­
sey, Patrick DeAlmeida, Assistant Attorney General, and Kevin P. Auer­
bacher and Jung W. Kim, Deputy Attorneys General, and by the Attorneys 
General and other officials for their respective jurisdictions as follows: 
Terry Goddard, Attorney General of Arizona, Joseph P. Mikitish, Assist­
ant Attorney General, Robert J. Spagnoletti, former Attorney General of 
the District of Columbia, Edward E. Schwab, Deputy Solicitor General, 
and Donna M. Murasky, Senior Assistant Attorney General, Gregory D. 
Stumbo, Attorney General of Kentucky, Douglas Scott Porter, Assistant 
Attorney General, Michael A. Cox, Attorney General of Michigan, Thomas 
L. Casey, Solicitor General, and Alan F. Hoffman and Neil D. Gordon, 
Assistant Attorneys General, Rob McKenna, Attorney General of Wash­
ington, and Leslie R. Seffern, Assistant Attorney General; for the State 
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Justice Souter delivered the opinion of the Court. 

In the 1970s, Congress added two air pollution control 
schemes to the Clean Air Act: New Source Performance 

of New York et al. by Eliot Spitzer, former Attorney General of New 
York, Caitlin J. Halligan, Solicitor General, Andrew Bing and Daniel J. 
Chepaitis, Assistant Solicitors General, Peter H. Lehner, Robert Rosen­
thal, J. Jared Snyder, and Michael J. Myers, Assistant Attorneys General, 
by Susan Shinkman and Robert A. Reiley, and by the Attorneys General 
and former Attorneys General for their respective States as follows: Bill 
Lockyer of California, Richard Blumenthal of Connecticut, Carl C. Dan­
berg of Delaware, Lisa Madigan of Illinois, Thomas J. Miller of Iowa, G. 
Steven Rowe of Maine, J. Joseph Curran, Jr., of Maryland, Thomas F. 
Reilly of Massachusetts, Mike Hatch of Minnesota, Kelly Ayotte of New 
Hampshire, Patricia A. Madrid of New Mexico, Hardy Myers of Oregon, 
Patrick Lynch of Rhode Island, and William H. Sorrell of Vermont; for 
the American Lung Association et al. by Hope M. Babcock; for the Chesa­
peake Bay Foundation et al. by Michael D. Goodstein and Julie Kaplan; 
for Law Professors by Jared A. Goldstein; for the National Parks Conser­
vation Association et al. by George E. Hays and Michael A. Costa; for 
STAPPA et al. by Richard E. Ayres; for Current and Former Members of 
Congress by Stephanie Tai; and for Former Administrator of the United 
States Environmental Protection Agency Carol M. Browner et al. by 
Holly D. Gordon and Deborah A. Sivas. 

Briefs of amici curiae urging affirmance were filed for the State of 
Alabama et al. by Troy King, Attorney General of Alabama, Kevin C. 
Newsom, Solicitor General, and Robert D. Tambling, Assistant Attorney 
General, and by the Attorneys General and former Attorneys General for 
their respective States as follows: David W. Márquez of Alaska, John W. 
Suthers of Colorado, Steve Carter of Indiana, Phill Kline of Kansas, Jon 
Bruning of Nebraska, Henry D. McMaster of South Carolina, Lawrence 
E. Long of South Dakota, Robert F. McDonnell of Virginia, and Patrick 
J. Crank of Wyoming; for APA Watch by Lawrence J. Joseph; for the 
American Public Power Association et al. by Janet Pitterle Holt, Rae E. 
Cronmiller, and Richard H. Robinson; for the Electric Utility Industry 
by Steven G. McKinney, Michael D. Freeman, and P. Stephen Gidiere III; 
for Law Professors by David B. Rivkin, Jr., and Lee A. Casey; for the 
Manufacturers Association Work Group by Charles H. Knauss, Robert V. 
Zener, Julie C. Becker, Richard S. Wasserstrom, Kevin B. Belford, 
M. Elizabeth Cox, Jan S. Amundson, Quentin Riegel, Robin S. Conrad, 
and Amar D. Sarwal; for the National Environmental Development Asso­
ciation’s Clean Air Project by Leslie Sue Ritts and Lorane F. Hebert; and 
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Standards (NSPS) and Prevention of Significant Deteriora­
tion (PSD), each of them covering modified, as well as new, 
stationary sources of air pollution. The NSPS provisions 
define the term “modification,” 42 U. S. C. § 7411(a)(4), while 
the PSD provisions use that word “as defined in” NSPS, 
§ 7479(2)(C). The Court of Appeals concluded that the stat­
ute requires the Environmental Protection Agency (EPA) to 
conform its PSD regulations on “modification” to their NSPS 
counterparts, and that EPA’s 1980 PSD regulations can be 
given this conforming construction. We hold that the Court 
of Appeals’s reading of the 1980 PSD regulations, intended 
to align them with NSPS, was inconsistent with their terms 
and effectively invalidated them; any such result must be 
shown to comport with the Act’s restrictions on judicial re­
view of EPA regulations for validity. 

I 

The Clean Air Amendments of 1970, 84 Stat. 1676, broad­
ened federal authority to combat air pollution, see Chevron 
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U. S. 837, 845–846 (1984), and directed EPA to devise Na­
tional Ambient Air Quality Standards (NAAQS) limiting 
various pollutants, which the States were obliged to imple­
ment and enforce, 42 U. S. C. §§ 7409, 7410. The amend­
ments dealing with NSPS authorized EPA to require opera­
tors of stationary sources of air pollutants to use the best 
technology for limiting pollution, Chevron, supra, at 846; see 
also 1 F. Grad, Environmental Law § 2.03 [14], p. 2–356 

for the Washington Legal Foundation by Daniel J. Popeo and Paul D. 
Kamenar. 

Briefs of amici curiae were filed for the International Brotherhood of 
Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers, 
AFL–CIO, et al. by Scott H. Segal and Jason B. Hutt; for Walter C. Bar­
ber by Robert L. Brubaker; and for U. S. Representative Joe L. Barton by 
George C. Landrith and Christopher C. Horner. 
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(2006), both in newly constructed sources and those undergo­
ing “modification,” 42 U. S. C. § 7411(a)(2). Section 111(a) of 
the 1970 amendments defined this term within the NSPS 
scheme as “any physical change in, or change in the method 
of operation of, a stationary source which increases the 
amount of any air pollutant emitted by such source or which 
results in the emission of any air pollutant not previously 
emitted,” 42 U. S. C. § 7411(a)(4). 

EPA’s 1975 regulations implementing NSPS provided gen­
erally that “any physical or operational change to an existing 
facility which results in an increase in the emission rate to 
the atmosphere of any pollutant to which a standard applies 
shall be considered a modification within the meaning of 
section 111.” 40 CFR § 60.14(a) (1976). Especially signifi­
cant here is the identification of an NSPS “modification” as 
a change that “increase[s] . . . the emission rate,” which 
“shall be expressed as kg/hr of any pollutant discharged into 
the atmosphere.” § 60.14(b).1 

NSPS, however, did too little to “achiev[e] the ambitious 
goals of the 1970 Amendments,” R. Belden, Clean Air Act 7 
(2001) (hereinafter Belden), and the Clean Air Act Amend­
ments of 1977, 91 Stat. 685, included the PSD provisions, 
which aimed at giving added protection to air quality in cer­
tain parts of the country “notwithstanding attainment and 

1 EPA’s 1975 NSPS regulations did not specify that the “rate” means the 
maximum rate possible for the technology, see 40 CFR §§ 60.14(a)–(b) 
(1977), but the parties all read the regulations this way. See Brief for 
Petitioners 2; Brief for United States 7; Brief for Respondent Duke 32. 
At another point in the NSPS regulations, a different definition of “modi­
fication” appeared: “ ‘Modification’ means any physical change in, or change 
in the method of operation of, an existing facility which increases the 
amount of any air pollutant (to which a standard applies) emitted into the 
atmosphere by that facility,” § 60.2(h); see also New York v. EPA, 413 F. 
3d 3, 11–12 (CADC 2005) (per curiam) (“[N]either the 1975 regulation nor 
its preamble explained why EPA found it necessary to offer these two 
separate glosses on ‘modification’ ”). 
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maintenance of” the NAAQS. 42 U. S. C. § 7470(1).2 The 
1977 amendments required a PSD permit before a “major 
emitting facility” could be “constructed” in an area covered 
by the scheme. § 7475(a). As originally enacted, PSD ap­
plied only to newly constructed sources, but soon a technical 
amendment added the following subparagraph: “The term 
‘construction’ when used in connection with any source or 
facility, includes the modification (as defined in section 
111(a)) of any source or facility.” § 14(a)(54), 91 Stat. 1402, 
42 U. S. C. § 7479(2)(C); see also New York v. EPA, 413 F. 3d 
3, 13 (CADC 2005) (per curiam). In other words, the “con­
struction” requiring a PSD permit under the statute was 
made to include (though it was not limited to) a “modifica­
tion” as defined in the statutory NSPS provisions. 

In 1980, EPA issued PSD regulations,3 which “limited the 
application of [PSD] review” of modified sources to instances 
of “ ‘major’ modificatio[n],” Belden 46, defined as “any physi­
cal change in or change in the method of operation of a major 
stationary source that would result in a significant net emis­
sions increase of any pollutant subject to regulation under 
the Act.” 40 CFR § 51.166(b)(2)(i) (1987). Further regula­
tions in turn addressed various elements of this definition, 
three of which are to the point here. First, the regulations 
specified that an operational change consisting merely of 
“[a]n increase in the hours of operation or in the production 
rate” would not generally constitute a “physical change in or 
change in the method of operation.” § 51.166(b)(2)(iii)( f ). 
For purposes of a PSD permit, that is, such an operational 

2 Statutory PSD superseded a regulatory PSD scheme established by 
EPA in 1974. See 39 Fed. Reg. 42510. Under the regulations, the term 
“modification” was defined as “any physical change in, or change in the 
method of operation of, a stationary source which increases the emission 
rate of any pollutant for which a national standard has been promulgated.” 
Id., at 42514. 

3 Although EPA had promulgated an earlier set of PSD regulations in 
1978, 43 Fed. Reg. 26380, none of the parties argues that they govern the 
conduct at issue in this case. 
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change would not amount to a “modification” as the Act de­
fines it. Second, the PSD regulations defined a “net emis­
sions increase” as “[a]ny increase in actual emissions from a 
particular physical change or change in the method of opera­
tion,” net of other contemporaneous “increases and de­
creases in actual emissions at the source.” § 51.166(b)(3)(i). 
“Actual emissions” were defined to “equal the average rate, 
in tons per year, at which the unit actually emitted the pol­
lutant during a two-year period which precedes the particu­
lar date and which is representative of normal source opera­
tion.” § 51.166(b)(21)(ii). “[A]ctual emissions” were to be 
“calculated using the unit’s actual operating hours [and] pro­
duction rates.” Ibid. Third, the term “significant” was de­
fined as “a rate of emissions that would equal or exceed” one 
or another enumerated threshold, each expressed in “tons 
per year.” § 51.166(b)(23)(i). 

It would be bold to try to synthesize these statutory and 
regulatory provisions in a concise paragraph, but three 
points are relatively clear about the regime that covers this 
case: 

(a) The Act defines modification of a stationary source 
of a pollutant as a physical change to it, or a change in 
the method of its operation, that increases the amount 
of a pollutant discharged or emits a new one. 
(b) EPA’s NSPS regulations require a source to use the 
best available pollution-limiting technology only when a 
modification would increase the rate of discharge of pol­
lutants measured in kilograms per hour. 
(c) EPA’s 1980 PSD regulations require a permit for a 
modification (with the same statutory definition) only 
when it is a major one and only when it would increase 
the actual annual emission of a pollutant above the ac­
tual average for the two prior years. 

The Court of Appeals held that Congress’s provision de­
fining a PSD modification by reference to an NSPS modifica­
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tion caught not only the statutory NSPS definition, but also 
whatever regulatory gloss EPA puts on that definition at any 
given time (for the purposes of the best technology require­
ment). When, therefore, EPA’s PSD regulations specify the 
“change” that amounts to a “major modification” requiring a 
PSD permit, they must measure an increase in “the amount 
of any air pollutant emitted,” 42 U. S. C. § 7411(a)(4), in terms 
of the hourly rate of discharge, just the way NSPS regula­
tions do. Petitioners and the United States say, on the con­
trary, that when EPA addresses the object of the PSD 
scheme it is free to put a different regulatory interpretation 
on the common statutory core of “modification,” by measur­
ing increased emission not in terms of hourly rate but by the 
actual, annual discharge of a pollutant that will follow the 
modification, regardless of rate per hour. This disagree­
ment is the nub of the case. 

II 

Respondent Duke Energy Corporation runs 30 coal-fired 
electric generating units at eight plants in North and South 
Carolina. United States v. Duke Energy Corp., 411 F. 3d 
539, 544 (CA4 2005). The units were placed in service be­
tween 1940 and 1975, and each includes a boiler containing 
thousands of steel tubes arranged in sets. Ibid. Between 
1988 and 2000,4 Duke replaced or redesigned 29 tube assem­
blies in order to extend the life of the units and allow them 
to run longer each day. Ibid. 

4 The United States argues that some of Duke’s projects were governed 
by EPA’s PSD regulations promulgated in 1992 rather than the 1980 PSD 
regulations. Brief for United States 20, n. 4. Duke disputes this. Brief 
for Respondent Duke 14, n. 4. Because the United States acknowledges 
that the two sets of regulations “did not materially differ with respect to 
the legal question at issue here,” Brief for United States 20, n. 4, we will 
assume, as did the Court of Appeals and the District Court, that the 1980 
PSD regulations control. 411 F. 3d, at 543, n. 1; United States v. Duke 
Energy Corp., 278 F. Supp. 2d 619, 629 (MDNC 2003). 
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The United States filed this action in 2000, claiming, 
among other things, that Duke violated the PSD provisions 
by doing this work without permits. Environmental De­
fense, North Carolina Sierra Club, and North Carolina Public 
Interest Research Group Citizen Lobby/Education Fund in­
tervened as plaintiffs and filed a complaint charging similar 
violations. 

Duke moved for summary judgment, one of its positions 
being that none of the projects was a “major modification” 
requiring a PSD permit because none increased hourly rates 
of emissions. The District Court agreed with Duke’s read­
ing of the 1980 PSD regulations. It reasoned that their ex­
press exclusion of “ ‘[a]n increase in the hours of operation’ ” 
from the definition of a “ ‘physical change or change in the 
method of operation’ ” implied that “post-project emissions 
levels must be calculated assuming” preproject hours of op­
eration. 278 F. Supp. 2d 619, 640–641 (MDNC 2003). Con­
sequently, the District Court said, a PSD “major modifica­
tion” can occur “only if the project increases the hourly rate 
of emissions.” Id., at 641. The District Court found fur­
ther support for its construction of the 1980 PSD regulations 
in one letter and one memorandum written in 1981 by EPA’s 
Director of the Division of Stationary Source Enforcement, 
Edward E. Reich. Id., at 641–642. 

The United States and intervenor-plaintiffs (collectively, 
plaintiffs) subsequently stipulated “that they do not contend 
that the projects at issue in this case caused an increase in 
the maximum hourly rate of emissions at any of Duke Ener­
gy’s units.” App. 504. Rather, their claim “is based solely 
on their contention that the projects would have been pro­
jected to result in an increased utilization of the units at 
issue.” Ibid. Duke, for its part, stipulated to plaintiffs’ 
right to appeal the District Court’s determination that proj­
ects resulting in greater operating hours are not “major 
modifications” triggering the PSD permit requirement, ab­
sent an increase in the hourly rate of emissions. The Dis­
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trict Court then entered summary judgment for Duke on all 
PSD claims. 

The Court of Appeals for the Fourth Circuit affirmed, “al­
beit for somewhat different reasons.” 411 F. 3d, at 542. 
“[T]he language and various interpretations of the PSD reg­
ulations . . . are largely irrelevant to the proper analysis of 
this case,” reasoned the Court of Appeals, “because Con­
gress’ decision to create identical statutory definitions of the 
term ‘modification’ ” in the NSPS and PSD provisions of the 
Clean Air Act “has affirmatively mandated that this term 
be interpreted identically” in the regulations promulgated 
under those provisions. Id., at 547, n. 3, 550. The Court of 
Appeals relied principally on the authority of Rowan Cos. v. 
United States, 452 U. S. 247, 250 (1981), where we held 
against the Government’s differing interpretations of the 
word “wages” in different tax provisions. 411 F. 3d, at 550. 
As the Court of Appeals saw it, Rowan establishes an “effec­
tively irrebuttable” presumption that PSD regulations must 
contain the same conditions for a “modification” as the NSPS 
regulations, including an increase in the hourly rate of emis­
sions.5 411 F. 3d, at 550. 

As the Court of Appeals said, Duke had not initially relied 
on Rowan, see 411 F. 3d, at 547, n. 4, and when the Court 
sua sponte requested supplemental briefing on Rowan’s rele­
vance, plaintiffs injected a new issue into the case. They 
argued that a claim that the 1980 PSD regulation exceeded 
statutory authority would be an attack on the validity of the 
regulation that could not be raised in an enforcement pro­
ceeding. See 42 U. S. C. § 7607(b)(2). Under § 307(b) of the 

5 The Court of Appeals noted that EPA was free to abandon the require­
ment that a “modification” be accompanied by an increase in the hourly 
rate of emissions, provided it did so for both the NSPS and PSD programs. 
411 F. 3d, at 550–551. In other words, the Court of Appeals raised no 
question about the reasonableness of the definition of “modification” in the 
1980 PSD regulations, apart from its deviation from the definition con­
tained in NSPS regulations. 
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Act, they said, judicial review for validity can be obtained 
only by a petition to the Court of Appeals for the District of 
Columbia Circuit, generally within 60 days of EPA’s rule­
making. 42 U. S. C. § 7607(b). 

The Court of Appeals re jected this argument. “Our 
choice of this interpretation of the PSD regulations . . . is 
not an invalidation of those regulations,” it said, because 
“the PSD regulations can be interpreted” to require an in­
crease in the hourly emissions rate as an element of a major 
“modification” triggering the permit requirement. 411 
F. 3d, at 549, n. 7. To show that the 1980 PSD regulations 
are open to this construction, the Court of Appeals cited the 
conclusions of the District Court and the Reich opinions. 

We granted the petition for certiorari brought by 
intervenor-plaintiffs, 547 U. S. 1127 (2006), and now vacate. 

III 

The Court of Appeals understood that it was simply con­
struing EPA’s 1980 PSD regulations in a permissible way 
that left them in harmony with their NSPS counterpart and, 
hence, the Act’s single definition of “modification.” The 
plaintiffs say that the Court of Appeals was rewriting the 
PSD regulations in a way neither required by the Act nor 
consistent with their own text. 

It is true that no precise line runs between a purposeful 
but permissible reading of the regulation adopted to bring it 
into harmony with the Court of Appeals’s view of the stat­
ute, and a determination that the regulation as written is 
invalid. But the latter occurred here, for the Court of Ap­
peals’s efforts to trim the PSD regulations to match their 
different NSPS counterparts can only be seen as an implicit 
declaration that the PSD regulations were invalid as written. 

A 

In applying the 1980 PSD regulations to Duke’s conduct, 
the Court of Appeals thought that, by defining the term 
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“modification” identically in its NSPS and PSD provisions, 
the Act required EPA to conform its PSD interpretation of 
that definition to any such interpretation it reasonably ad­
hered to under NSPS. But principles of statutory construc­
tion are not so rigid. Although we presume that the same 
term has the same meaning when it occurs here and there in 
a single statute, the Court of Appeals mischaracterized that 
presumption as “effectively irrebuttable.” 411 F. 3d, at 550. 
We also understand that “[m]ost words have different shades 
of meaning and consequently may be variously construed, 
not only when they occur in different statutes, but when used 
more than once in the same statute or even in the same sec­
tion.” Atlantic Cleaners & Dyers, Inc. v. United States, 286 
U. S. 427, 433 (1932). Thus, the “natural presumption that 
identical words used in different parts of the same act are 
intended to have the same meaning . . . is  not  rigid and  
readily yields whenever there is such variation in the connec­
tion in which the words are used as reasonably to warrant 
the conclusion that they were employed in different parts of 
the act with different intent.” Ibid. A given term in the 
same statute may take on distinct characters from asso­
ciation with distinct statutory objects calling for different 
implementation strategies. 

The point is the same even when the terms share a com­
mon statutory definition, if it is general enough, as we recog­
nized in Robinson v. Shell Oil Co., 519 U. S. 337 (1997). 
There the question was whether the term “employees” in 
§ 704(a) of Title VII of the Civil Rights Act of 1964 covered 
former employees. Title VII expressly defined the term 
“employee,” 42 U. S. C. § 2000e(f), but the definition was 
“consistent with either current or past employment,” 519 
U. S., at 342, and we held that “each section” of Title VII 
“must be analyzed to determine whether the context gives 
the term a further meaning that would resolve the issue in 
dispute,” id., at 343–344. 
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If Robinson were inconsistent with Rowan (on which the 
Court of Appeals relied), it would be significant that Robin­
son is the later case, but we read the two as compatible. In 
Rowan, the question was whether the value of meals and 
lodging given to employees by an employer for its own con­
venience should be counted in computing “wages” under the 
Federal Insurance Contributions Act (FICA), 26 U. S. C. 
§ 3101 et seq. (2000 ed. and Supp. IV), and the Federal Unem­
ployment Tax Act (FUTA), 26 U. S. C. § 3301 et seq. (2000 
ed. and Supp. IV). Treasury Regulations made this value 
“includable in ‘wages’ as defined in FICA and FUTA, even 
though excludable from ‘wages’ under the substantially iden­
tical” statutory definition of “wages” for income-tax with­
holding purposes. 452 U. S., at 252. Although we ulti­
mately held that the income-tax treatment was the proper 
one across the board, we did not see it this way simply be­
cause a “substantially identical” definition of “wages” ap­
peared in each of the different statutory provisions. In­
stead, we relied on a manifest “congressional concern for the 
interest of simplicity and ease of administration.” Id., at 
255 (internal quotation marks omitted). The FICA and 
FUTA regulations fell for failing to “serve that interest,” id., 
at 257, not for defying definitional identity. 

In fact, in a setting much like Rowan, we recently declined 
to require uniformity when resolving ambiguities in identical 
statutory terms. In United States v. Cleveland Indians 
Baseball Co., 532 U. S. 200 (2001), we rejected the notion that 
using the phrase “wages paid” in both “the discrete taxation 
and benefits eligibility contexts” can, standing alone, “compel 
symmetrical construction,” id., at 213; we gave “substantial 
judicial deference” to the “longstanding,” “reasonable,” and 
differing interpretations adopted by the Internal Revenue 
Service in its regulations and Revenue Rulings. Id., at 218– 
220. There is, then, no “effectively irrebuttable” presump­
tion that the same defined term in different provisions of the 
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same statute must “be interpreted identically.” 411 F. 3d, 
at 550. Context counts. 

It is true that the Clean Air Act did not merely repeat the 
term “modification” or the same definition of that word in its 
NSPS and PSD sections; the PSD language referred back to 
the section defining “modification” for NSPS purposes. 42 
U. S. C. § 7479(2)(C). But that did not matter in Robinson, 
and we do not see the distinction as making any difference 
here. Nothing in the text or the legislative history of the 
technical amendments that added the cross-reference to 
NSPS suggests that Congress had details of regulatory im­
plementation in mind when it imposed PSD requirements on 
modified sources; the cross-reference alone is certainly no 
unambiguous congressional code for eliminating the custom­
ary agency discretion to resolve questions about a statutory 
definition by looking to the surroundings of the defined term, 
where it occurs. See New York, 413 F. 3d, at 19 (“So far as 
appears, . . . [this] incorporatio[n] by reference [is] the equiv­
alent of Congress’s having simply repeated in the [PSD] 
context the definitional language used before in the NSPS 
context”); cf. 91 Stat. 745 (expressly incorporating in an 
unrelated provision of the 1977 amendments “the interpreta­
tive regulation of the [EPA] Administrator . . . published in 
41 Federal Register 55524–30” with specified exceptions); 
New York, supra, at 19 (“Congress’s failure to use such an 
express incorporation of prior regulations for ‘modification’ 
cuts against” any suggestion that “Congress intended to in­
corporate” into the Act the “preexisting regulatory defini­
tion” of “modification”). Absent any iron rule to ignore the 
reasons for regulating PSD and NSPS “modifications” differ­
ently, EPA’s construction need do no more than fall within 
the limits of what is reasonable, as set by the Act’s com­
mon 6 definition. 

6 Duke argues that the 1977 amendments intended to incorporate EPA’s 
definition of “modification” under the 1974 regulatory PSD program. 
Brief for Respondent Duke 44; see also n. 2, supra. We find no support 
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B 

The Court of Appeals’s reasoning that the PSD regulations 
must conform to their NSPS counterparts led the court to 
read those PSD regulations in a way that seems to us too 
far a stretch for the language used. The 1980 PSD regula­
tions on “modification” simply cannot be taken to track the 
Agency’s regulatory definition under the NSPS. 

True, the 1980 PSD regulations may be no seamless nar­
rative, but they clearly do not define a “major modification” 
in terms of an increase in the “hourly emissions rate.” On 
its face, the definition in the PSD regulations specifies no 
rate at all, hourly or annual, merely requiring a physical or 
operational change “that would result in a significant net 
emissions increase of any” regulated pollutant. 40 CFR 
§ 51.166(b)(2)(i). But even when a rate is mentioned, as in 
the regulatory definitions of the two terms, “significant” and 
“net emissions increase,” the rate is annual, not hourly. 
Each of the thresholds that quantify “significant” is de­
scribed in “tons per year,” § 51.166(b)(23)(i), and a “net emis­
sions increase” is an “increase in actual emissions” measured 
against an “average” prior emissions rate of so many “tons 

for this argument in the statutory text, which refers to the statutory 
NSPS definition rather than the regulatory PSD definition. Although 
Duke correctly points out that “Congress instructed that the bulk of the 
pre-existing rules ‘shall remain in effect,’ ” Brief for Respondent Duke 44 
(quoting 42 U. S. C. § 7478(a)), this instruction was a temporary measure 
“[u]ntil such time as an applicable implementation plan is in effect,” 
§ 7478(a). We therefore do not read this language as a restriction on 
EPA’s authority to interpret the statutory PSD provisions reasonably in 
a manner that departs from the 1974 regulations. Duke also invokes 
Bragdon v. Abbott, 524 U. S. 624, 631 (1998), for the proposition that “use 
of the pre-existing term ‘modification’ ‘carries the implication that Con­
gress intended the term to be construed in accordance with pre-existing 
regulatory interpretations.’ ” Brief for Respondent Duke 44. But this 
reasoning is unavailing here, given the existence of at least three distinct 
regulatory definitions of “modification” at the time of the 1977 amend­
ments. See supra, at 567–568, and nn. 1, 2. 
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per year,” §§ 51.166(b)(3)(i) and (21)(ii). And what is fur­
ther at odds with the idea that hourly rate is relevant is the 
mandate that “[a]ctual emissions shall be calculated using the 
unit’s actual operating hours,” § 51.166(b)(21)(ii), since “ac­
tual emissions” must be measured in a manner that looks to 
the number of hours the unit is or probably will be actually 
running. What these provisions are getting at is a measure 
of actual operations averaged over time, and the regulatory 
language simply cannot be squared with a regime under 
which “hourly rate of emissions,” 411 F. 3d, at 550 (emphasis 
deleted), is dispositive. 

The reasons invoked by the Court of Appeals for its differ­
ent view are no match for these textual differences. The 
appellate court cited two authorities ostensibly demonstrat­
ing that the 1980 PSD regulations “can be interpreted con­
sistently” with the hourly emissions test, the first being the 
analysis of the District Court in this case. Id., at 549, n. 7. 
The District Court thought that an increase in the hourly 
emissions rate was necessarily a prerequisite to a PSD 
“major modification” because a provision of the 1980 PSD 
regulations excluded an “ ‘increase in the hours of operation 
or in the production rate’ ” from the scope of “ ‘[a] physical 
change or change in the method of operation.’ ” 278 F. Supp. 
2d, at 640–641 (quoting 40 CFR §§ 51.166(b)(2)(iii)( f ) and 
(3)(i)(a) (1987)). The District Court read this exclusion to 
require, in effect, that a source’s hours of operation “be held 
constant” when preproject emissions are being compared 
with postproject emissions for the purpose of calculating the 
“net emissions increase.” 278 F. Supp. 2d, at 640. 

We think this understanding of the 1980 PSD regulations 
makes the mistake of overlooking the difference between the 
two separate components of the regulatory definition of 
“major modification”: “[1] any physical change in or change 
in the method of operation of a major stationary source 
that [2] would result in a significant net emissions increase 
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of any pollutant subject to regulation under the Act.” 
§ 51.166(b)(2)(i); cf. New York, 413 F. 3d, at 11 (“[The statu­
tory] definition requires both a change—whether physical or 
operational—and a resulting increase in emissions of a pol­
lutant” (emphasis in original)); Wisconsin Elec. Power Co. v. 
Reilly, 893 F. 2d 901, 907 (CA7 1990) (same). The exclusion 
of “increase in . . . hours . . . or  . . .  production rate,” 
§ 51.166(b)(2)(iii)( f ), speaks to the first of these compo­
nents (“physical change . . . or change in . . . method,” 
§ 51.166(b)(2)(i)), but not to the second (“significant net emis­
sions increase,” ibid.). As the preamble to the 1980 PSD 
regulations explains, forcing companies to obtain a PSD per­
mit before they could simply adjust operating hours “would 
severely and unduly hamper the ability of any company to 
take advantage of favorable market conditions.” 45 Fed. 
Reg. 52704. In other words, a mere increase in the hours of 
operation, standing alone, is not a “physical change or change 
in the method of operation.” 40 CFR § 51.166(b)(2)(iii). 

But the District Court took this language a step further. 
It assumed that increases in operating hours (resulting in 
emissions increases at the old rate per hour) must be ignored 
even if caused or enabled by an independent “physical 
change . . . or change in the method of operation.” 
§ 51.166(b)(2)(i). That reading, however, turns an exception 
to the first component of the definition into a mandate to 
ignore the very facts that would count under the second, 
which defines “net emissions increase” in terms of “actual 
emissions,” § 51.166(b)(3)(i), during “the unit’s actual operat­
ing hours,” § 51.166(b)(21)(ii); see also 57 Fed. Reg. 32328 
(1992) (“[A]n increase in emissions attributable to an increase 
in hours of operation or production rate which is the result 
of a construction-related activity is not excluded from [PSD] 
review . . . ”).7 

7 Two Courts of Appeals agree. See United States v. Cinergy Corp., 
458 F. 3d 705, 708 (CA7 2006) (“[M]erely running the plant closer to its 
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The Court of Appeals invoked one other source of support, 
the suggestion in the Reich opinions that a physical or opera­
tional change increasing a source’s hours of operation, with­
out an increase in the hourly emissions rate, cannot be a 
PSD “major modification.” Duke continues to rely on those 
opinions here, asserting that “there are no contrary Agency 
pronouncements.” Brief for Respondent Duke 28. The 
Reich letters are not, however, heavy ammunition. Their 
persuasiveness is elusive, neither of them containing more 
than one brief and conclusory statement supporting Duke’s 
position. Nor, it seems, are they unembarrassed by any 
“contrary Agency pronouncements.” See, e. g., App. 258 
(Memorandum of Don R. Clay, Acting Assistant EPA Admin­
istrator for Air and Radiation (Sept. 9, 1988) (when “plans to 
increase production rate or hours of operation are inextrica­
bly intertwined with the physical changes planned,” they are 
“precisely the type of change in hours or rate o[f] operation 
that would disturb a prior assessment of a source’s environ­
mental impact and should have to undergo PSD review scru­
tiny” (internal quotation marks and alterations omitted))); 
see also 57 Fed. Reg. 32328. In any event, it answers the cita­
tion of the Reich letters to realize that an isolated opinion of 

maximum capacity is not a major modification because it does not involve 
either a physical change or a change in the method of operation. If, how­
ever, a physical change enables the plant to increase its output, then, ac­
cording to the EPA’s interpretation, the exclusion for merely operating 
the plant for longer hours is inapplicable” (emphasis in original)); Wiscon­
sin Elec. Power Co. v. Reilly, 893 F. 2d 901, 916, n. 11 (CA7 1990) (the 
regulatory exclusion for increases in the hours of operation “was provided 
to allow facilities to take advantage of fluctuating market conditions, not 
construction or modification activity”); Puerto Rican Cement Co. v. EPA, 
889 F. 2d 292, 298 (CA1 1989) (“[T]here is no logical contradiction in rules 
that, on the one hand, permit firms using existing capacity simply to in­
crease their output and, on the other, use the potential output of new 
capacity as a basis for calculating an increase in emissions levels” (empha­
sis in original)). 
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an agency official does not authorize a court to read a regula­
tion inconsistently with its language.8 

In sum, the text of the 1980 PSD regulations on “modifica­
tion” doomed the Court of Appeals’s attempt to equate those 
regulations with their NSPS counterpart. As a conse­
quence, we have to see the Court of Appeals’s construction 
of the 1980 PSD regulations as an implicit invalidation of 
those regulations, a form of judicial review implicating the 
provisions of § 307(b) of the Act, which limit challenges to 
the validity of a regulation during enforcement proceedings 
when such review “could have been obtained” in the Court 
of Appeals for the District of Columbia Circuit within 60 
days of EPA rulemaking. See 42 U. S. C. § 7607(b); see also 
United States v. Cinergy Corp., 458 F. 3d 705, 707–708 (CA7 
2006); Wisconsin Elec. Power Co., 893 F. 2d, at 914, n. 6. 
Because the Court of Appeals did not believe that its analy­
sis reached validity, it did not consider the applicability or 
effect of that limitation here. We have no occasion at this 
point to consider the significance of § 307(b) ourselves. 

IV 

Finally, Duke assumes for argument that the Act and the 
1980 regulations may authorize EPA to construe a PSD 
“modification” as it has done, but it charges that the agency 
has taken inconsistent positions and is now “retroactively 

8 Duke now offers an alternative argument for applying the hourly emis­
sions test for the PSD program: before a project can become a “major 
modification” under the PSD regulations, 40 CFR § 51.166(b)(2)(i) (1987), 
it must meet the definition of “modification” under the NSPS regulations, 
§ 60.14(a). That sounds right, but the language of the regulations does 
not support it. For example, it would be superfluous for PSD regulations 
to require a “major modification” to be a “physical change in or change in 
the method of operation,” § 51.166(b)(2)(i), if they presupposed that the 
NSPS definition of “modification,” which contains the same prerequisite, 
§ 60.14(a), had already been satisfied. The NSPS and PSD regulations are 
complementary and not related as set to subset. 
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targeting twenty years of accepted practice.” Brief for Re­
spondent Duke 37; see also Brief for State of Alabama et al. 
as Amici Curiae. This claim, too, has not been tackled by 
the District Court or the Court of Appeals; to the extent it 
is not procedurally foreclosed, Duke may press it on remand. 

* * * 

The judgment of the Court of Appeals is vacated, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Thomas, concurring in part. 

I join all but Part III–A of the Court’s opinion. I write 
separately to note my disagreement with the dicta in that 
portion of the opinion, which states that the statutory 
cross-reference does not mandate a singular regulatory 
construction. 

The Prevention of Significant Deterioration (PSD) statute 
explicitly links the definition of the term “modification” to 
that term’s definition in the New Source Performance Stand­
ard (NSPS) statute: 

“The term ‘construction’ when used in connection with 
any source or facility, includes the modification (as de­
fined in section 7411(a) of this title) of any source or 
facility.” 42 U. S. C. § 7479(2)(C). 

Section 7411(a) contains the NSPS definition of “modifica­
tion,” which the parties agree is the relevant statutory defi­
nition of the term for both PSD and NSPS. Because of 
the cross-reference, the definitions of “modification” in PSD 
and NSPS are one and the same. The term “modification” 
therefore has the same meaning despite contextual varia­
tions in the two admittedly different statutory schemes. 
Congress’ explicit linkage of PSD’s definition of “modifi­
cation” to NSPS’ prevents the Environmental Protection 
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Agency (EPA) from adopting differing regulatory definitions 
of “modification” for PSD and NSPS. Cf. IBP, Inc. v. Al­
varez, 546 U. S. 21, 34 (2005) (concluding that an “explicit 
reference” to a previous statutory definition prohibits inter­
preting the same word differently). 

Section 7479(2)(C)’s cross-reference carries more meaning 
than the mere repetition of the same word in a different stat­
utory context. When Congress repeats the same word in a 
different statutory context, it is possible that Congress might 
have intended the context to alter the meaning of the word. 
See Atlantic Cleaners & Dyers, Inc. v. United States, 286 
U. S. 427, 433 (1932). No such possibility exists with 
§ 7479(2)(C). By incorporating NSPS’ definition of “modifi­
cation,” Congress demonstrated that it did not intend for 
PSD’s definition of “modification” to hinge on contextual fac­
tors unique to the PSD statutory scheme. Thus, United 
States v. Cleveland Indians Baseball Co., 532 U. S. 200 
(2001), which analyzes the mere repetition of the same word 
in a different statutory context, carries little weight in this 
situation. 

Likewise, this case differs from the circumstance we faced 
in Robinson v. Shell Oil Co., 519 U. S. 337 (1997). In Robin­
son, we considered whether “employee,” as used in § 704(a) 
of Title VII of the Civil Rights Act of 1964, included former 
employees. We determined that under the clear language 
of the statute, certain statutory provisions using the term 
“employee” made sense only with respect to former employ­
ees or current employees, but not both. Id., at 342–343. 
Accordingly, upon analyzing the context of § 704(a), we were 
compelled to conclude that the term “employee” included for­
mer employees. This case does not present a similar situa­
tion. The statute here includes a statutory cross-reference, 
which conveys a clear congressional intent to provide a com­
mon definition for the term “modification.” And the con­
textual differences between PSD and NSPS do not compel 
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different meanings for the term “modification.” Robinson 
is, therefore, inapplicable. 

Even if the cross-reference were merely the equivalent of 
repeating the words of the definition, we must still apply our 
usual presumption that the same words repeated in different 
parts of the same statute have the same meaning. See At­
lantic Cleaners, supra, at 433; ante, at 574. That presump­
tion has not been overcome here. While the broadly stated 
regulatory goals of PSD and NSPS differ, these contextual 
differences do not compel different definitions of “modifica­
tion.” That is, unlike in Robinson, reading the statutory 
definition in the separate contexts of PSD and NSPS does 
not require different interpretations of the term “modifica­
tion.” EPA demonstrated as much when it recently pro­
posed regulations that would unify the regulatory definitions 
of “modification.” See 70 Fed. Reg. 61083, n. 3 (2005) (term­
ing the proposal “an appropriate exercise of our discretion” 
and stating that the unified definition better serves PSD’s 
goals). 

The majority opinion does little to overcome the presump­
tion that the same words, when repeated, carry the same 
meaning. Instead, it explains that this Court’s cases do not 
compel identical language to be interpreted identically in all 
situations. Granting that point, the majority still has the 
burden of stating why our general presumption does not con­
trol the outcome here. It has not done so. 
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October 2, 2006 
Appeal Dismissed 

No. 05–1447. Christian Civic League of Maine, Inc. v. 
Federal Election Commission et al. Appeal from D. C. D. C. 
dismissed as moot. Reported below: 433 F. Supp. 2d 81. 

Certiorari Granted—Vacated and Remanded 

No. 05–1051. Bussell v. Motorola, Inc., et al. C. A. 11th 
Cir. Reported below: 141 Fed. Appx. 819; and 

No. 06–81. James v. Metropolitan Government of Nash­

ville and Davidson County Nashville Public Library. 
C. A. 6th Cir. Reported below: 159 Fed. Appx. 686. Certiorari 
granted, judgments vacated, and cases remanded for further con­
sideration in light of Burlington N. & S. F. R. Co. v. White, 548 
U. S. 53 (2006). 

No. 05–1401. Gonzales, Attorney General v. Tchoukh­

rova et al. C. A. 9th Cir. Certiorari granted, judgment va­
cated, and case remanded for further consideration in light of 
Gonzales v. Thomas, 547 U. S. 183 (2006) (per curiam). Re­
ported below: 404 F. 3d 1181. 

No. 05–1435. Texas v. Mason. Ct. App. Tex., 5th Dist. Cer­
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Davis v. Washington, 547 U. S. 813 (2006). 
Reported below: 173 S. W. 3d 105. 

No. 05–10347. Cross v. Kentucky. Ct. App. Ky. Motion of 
petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Davis v. Washington, 547 U. S. 813 
(2006). 

Certiorari Dismissed 

No. 05–10852. Jones v. South Carolina. Sup. Ct. S. C. 
Motion of petitioner for leave to proceed in forma pauperis de­

801 
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nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 348 S. C. 13, 
558 S. E. 2d 517. 

No. 05–10924. In Soo Chun v. Housing Authority of Seat­

tle. Sup. Ct. Wash. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 05–10999. Jones v. South Carolina. Sup. Ct. S. C. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 05–11198. Andrews v. United States Court of Ap­

peals for the Ninth Circuit. C. A. 9th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 05–11353. Williams v. Nix Holtsford Gilliland Hig­

gins & Hitson, P. C. C. A. 11th Cir. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis­
missed. See this Court’s Rule 39.8. 

No. 05–11372. Andrews v. McIntyre. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 162 Fed. Appx. 766. 

No. 05–11572. Kroncke v. Arizona et al. C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 171 Fed. Appx. 544. 

No. 06–5013. Barber v. Pettiford, Warden. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 182 Fed. Appx. 252. 
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No. 06–5037. Murphy v. United States. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–5057. Atamian v. Nguyen. Sup. Ct. Del. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 897 A. 2d 767. 

No. 06–5195. Colida v. Kyocera Wireless Co. C. A. Fed. 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 179 Fed. 
Appx. 53. 

No. 06–5651. Gant v. Nicholson, Secretary of Veterans 
Affairs, et al. C. A. 5th Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. As petitioner has repeatedly abused 
this Court’s process, the Clerk is directed not to accept any fur­
ther petitions in noncriminal matters from petitioner unless the 
docketing fee required by Rule 38(a) is paid and the petition is 
submitted in compliance with Rule 33.1. See Martin v. District 
of Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 
Reported below: 180 Fed. Appx. 489. 

No. 06–5673. Webb v. United States. C. A. 5th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–5817. Jones v. Saleeby et al. C. A. 4th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
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38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 06A12. Huber-Happy v. Happy. C. A. 2d Cir. Applica­
tion to recall and stay mandate, addressed to Justice Stevens 
and referred to the Court, denied. 

No. 06A100. Sweatmon v. Wells Fargo Bank et al. 
C. A. 4th Cir. Application for injunctive relief, addressed to 
Justice Thomas and referred to the Court, denied. Justice 
Breyer took no part in the consideration or decision of this 
application. 

No. 06A101. Sweatmon v. Wells Fargo Bank et al. 
C. A. 4th Cir. Application for stay, addressed to Justice 
Thomas and referred to the Court, denied. Justice Breyer 
took no part in the consideration or decision of this application. 

No. 06A126. Van Stuyvesant v. Gonzales, Attorney Gen­

eral. C. A. 2d Cir. Application for stay, addressed to Justice 
Scalia and referred to the Court, denied. 

No. 06A127. Gordon v. Savitt. Sup. Ct. Fla. Application 
for stay, addressed to Justice Ginsburg and referred to the 
Court, denied. 

No. 06A182. Andrews v. United States District Court 
for the Eastern District of North Carolina. C. A. 4th 
Cir. Application for stay, addressed to Justice Alito and re­
ferred to the Court, denied. 

No. D–2435. In re Disbarment of Knickmeier. Disbar­
ment entered. [For earlier order herein, see 548 U. S. 930.] 

No. D–2436. in re Disbarment of Truong. Disbarment 
entered. [For earlier order herein, see 548 U. S. 930.] 

No. 05M92. Waters v. Maryland Motor Vehicle Adminis­

tration; 
No. 05M93. Pollack v. Virginia State Bar; 
No. 05M94. Retana v. TIG Insurance Co.; 
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No. 05M95. Telepo v. Workers’ Compensation Appeal 
Board of Pennsylvania (GPU); 

No. 05M96. Nash v. Human Development Services of 
Westchester; 

No. 05M97. Dixon v. United States; 
No. 05M98. Morris v. Louisiana et al.; 
No. 06M1. Hemphill v. Harrison, Warden; 
No. 06M2. Crivens v. Leighton et al.; 
No. 06M3. Talley v. City of Atlantic City, New Jersey, 

et al.; 
No. 06M4. Carrigan v. United States; 
No. 06M5. Solomon v. DeKalb County, Georgia, et al.; 
No. 06M6. Mbakpuo v. Committee on Admissions, District 

of Columbia Court of Appeals; 
No. 06M7. Northwest Airlines, Inc. v. Spirit Airlines, 

Inc.; 
No. 06M8. Logan v. New York City Police Department 

et al.; 
No. 06M9. Logue v. Coakley et al.; 
No. 06M10. Deglace v. United States; 
No. 06M11. Quintana v. Chatman, Warden; 
No. 06M13. Cole v. Evans, Warden; 
No. 06M14. Crawford v. Chao, Secretary of Labor; 
No. 06M15. Boettner v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, et al.; 
No. 06M16. Bauerle v. NCO Financial Systems, Inc.; 
No. 06M18. Ochoa v. United States; 
No. 06M19. Morgan v. San Joaquin Community Hospital; 

and 
No. 06M23. Bloom v. Andrews, Judge, District Court of 

Kansas, Shawnee County, et al. Motions to direct the Clerk 
to file petitions for writs of certiorari out of time denied. 

No. 06M12. Calicdan v. Wal-Mart Stores, Inc. Motion to 
direct the Clerk to file petition for writ of certiorari out of time 
under this Court’s Rule 14.5 denied. Justice Breyer took no 
part in the consideration or decision of this petition. 

No. 06M17. Doe v. United States; 
No. 06M20. Rowe, Attorney General of Maine v. New 

Hampshire Motor Transport Assn. et al.; 
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No. 06M21. Cooperativa de Seguros de Vida de Puerto 
Rico v. F. A. C., Inc., dba Financial Advisors and Consult­

ants, Inc., et al.; and 
No. 06M22. Doe v. United States. Motions for leave to file 

petitions for writs of certiorari under seal with redacted copies 
for the public record granted. 

No. 06M24. In re Sealed Case. Motion for leave to file 
petition for writ of certiorari under seal granted. 

No. 65, Orig. Texas v. New Mexico. Motion of the River 
Master for fees and reimbursement of expenses granted, and the 
River Master is awarded a total of $6,262.49 for the period July 
1, 2005, through June 30, 2006, to be paid equally by the parties. 
[For earlier order herein, see, e. g., 546 U. S. 806.] 

No. 136, Orig. Brzak et al. v. United Nations et al. Mo­
tion for leave to file bill of complaint denied. 

No. 05–595. Whorton, Director, Nevada Department of 
Corrections v. Bockting. C. A. 9th Cir. [Certiorari granted, 
547 U. S. 1127.] Motion of the Solicitor General for leave to par­
ticipate in oral argument as amicus curiae and for divided argu­
ment granted. 

No. 05–785. Carey, Warden v. Musladin. C. A. 9th Cir. 
[Certiorari granted, 547 U. S. 1069.] Motion of respondent for 
appointment of counsel granted. David W. Fermino, Esq., of San 
Francisco, Cal., is appointed to serve as counsel for respondent in 
this case. 

No. 05–848. Environmental Defense et al. v. Duke En­

ergy Corp. et al. C. A. 4th Cir. [Certiorari granted, 547 U. S. 
1127.] Motion of the Solicitor General for divided argument 
granted. Motion of Alabama et al. for leave to participate in oral 
argument as amici curiae and for divided argument denied. 

No. 05–907. Lockheed Martin Corp. et al. v. Morganti 
et al., 547 U. S. 1175. Motion of respondent Lorraine Morganti 
for attorney’s fees referred to the United States Court of Appeals 
for the Second Circuit for adjudication. Justice Breyer took 
no part in the consideration or decision of this petition. 

No. 05–1323. UGI Utilities, Inc. v. Consolidated Edison 
Company of New York, Inc. C. A. 2d Cir.; 
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No. 05–1448. Beck, Liquidating Trustee of the Estates 
of Crown Vantage, Inc., et al. v. PACE International 
Union et al. C. A. 9th Cir.; 

No. 05–1645. Wallace et al. v. Calogero, Chief Justice, 
Supreme Court of Louisiana, et al. C. A. 5th Cir.; 

No. 06–11. Leclerc et al. v. Webb et al. C. A. 5th Cir.; 
and 

No. 06–134. Permanent Mission of India to the United 
Nations et al. v. City of New York, New York. C. A. 2d 
Cir. The Solicitor General is invited to file briefs in these cases 
expressing the views of the United States. 

No. 05–1382. Gonzales, Attorney General v. Planned 
Parenthood Federation of America, Inc., et al. C. A. 9th 
Cir. [Certiorari granted, 547 U. S. 1205.] Motion of the Solicitor 
General for leave to file Volume 6 of the joint appendix under 
seal granted. Motion of Christian Medical and Dental Associa­
tions et al. for leave to file a brief as amici curiae out of time 
granted. Motion of Ronald W. Meyer for leave to file a brief as 
amicus curiae out of time denied. 

No. 05–9222. Burton v. Waddington, Superintendent, 
Stafford Creek Corrections Center. C. A. 9th Cir. [Cer­
tiorari granted, 547 U. S. 1178.] Motion of petitioner for appoint­
ment of counsel granted. Jeffrey L. Fisher, Esq., of Stanford, 
Cal., is appointed to serve as counsel for petitioner in this case. 

No. 05–9435. Marian v. Ventura County, California. 
Sup. Ct. Cal. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [547 U. S. 1109] 
denied. 

No. 05–10231. DeLuca v. Katchmeric. Sup. Ct. Va. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [547 U. S. 1191] denied. 

No. 05–11257. McRae v. Smith. C. A. 3d Cir.; 
No. 05–11550. Nwachukwu v. Karl. C. A. D. C. Cir.; 
No. 05–11604. Nwachukwu v. Rooney et al. C. A. D. C. 

Cir.; 
No. 05–11622. Swanson v. United States. C. A. 4th Cir.; 
No. 05–11685. Young v. 7-Eleven, Inc. C. A. 5th Cir.; and 
No. 06–5587. Olwoch v. Gonzales, Attorney General. 

C. A. 4th Cir. Motions of petitioners for leave to proceed in 
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forma pauperis denied. Petitioners are allowed until October 23, 
2006, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 05–11407. In re Presley; 
No. 05–11475. In re Clardy; 
No. 05–11584. In re Patterson; 
No. 05–11596. In re Cronan; 
No. 05–11627. In re Deas; 
No. 05–11709. In re Singleton; 
No. 05–11762. In re Middleton; 
No. 05–11799. In re Eiland; 
No. 05–11810. In re Freeman; 
No. 06–5061. In re Crutcher; 
No. 06–5073. In re Banks; 
No. 06–5245. In re Allen; 
No. 06–5373. In re Burks; 
No. 06–5466. In re Vargas; 
No. 06–5568. In re Braxton; 
No. 06–5703. In re Callwood; 
No. 06–5775. In re Borzych; 
No. 06–5818. In re Greenup; 
No. 06–5847. In re Rodriguez; 
No. 06–5864. In re Allen; 
No. 06–5985. In re Kanz; 
No. 06–5999. In re Ashanti; 
No. 06–6183. In re Abreu Aceves; 
No. 06–6198. In re Leverette; 
No. 06–6204. In re Drabovskiy; 
No. 06–6255. In re Spry; and 
No. 06–6275. In re Bumpass. Petitions for writs of habeas 

corpus denied. 

No. 06–5102. In re Erdman. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. 

No. 05–1445.

No. 05–1477.

No. 05–10807.

No. 05–11211.

No. 05–11216.


In re Collard; 
In re McWilliams; 

In re O’Connor; 
In re Taylor; 
In re Howard; 
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No. 05–11231. In re Kelly; 
No. 05–11419. In re Braggs; 
No. 05–11667. In re Abusaid; 
No. 06–5003. In re Walker; 
No. 06–5139. In re Bryant; 
No. 06–5260. In re Jones; 
No. 06–5374. In re Burks; 
No. 06–5504. In re Williams; 
No. 06–5549. In re Glass; 
No. 06–5642. In re Seely; and 
No. 06–6026. In re Whitaker. Petitions for writs of manda­

mus denied. 

No. 05–1390. In re Vazquez-Valentin; 
No. 05–11294. In re Williams; 
No. 05–11474. In re Armstrong; 
No. 05–11537. In re Van Stuyvesant; and 
No. 06–76. In re McDonald. Petitions for writs of manda­

mus and/or prohibition denied. 

No. 06–5295. In re Green et al. Petition for writ of prohi­
bition denied. 

No. 05–11418. In re Al-Hakim. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of prohibition dismissed. See this Court’s Rule 39.8. 

Certiorari Denied 

No. 05–989. Hendrix, Individually and in His Official 
Capacity as Sheriff of Forsyth County, Georgia, et al. v. 
Bennett et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 423 F. 3d 1247. 

No. 05–1079. Pietrzak v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 05–1148. C. D. of NYC, Inc., et al. v. United States 
Postal Service. C. A. 2d Cir. Certiorari denied. Reported 
below: 157 Fed. Appx. 428. 

No. 05–1160. Utah et al. v. Shivwits Band of Paiute Indi­

ans et al. C. A. 10th Cir. Certiorari denied. Reported below: 
428 F. 3d 966. 
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No. 05–1183. Araujo v. Chandler, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 435 F. 3d 678. 

No. 05–1251. Hernandez-Castillo v. Gonzales, Attorney 
General, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 436 F. 3d 516. 

No. 05–1255. Guzman v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 163 Fed. 
Appx. 259. 

No. 05–1265. Ljucovic v. Gonzales, Attorney General. 
C. A. 6th Cir. Certiorari denied. Reported below: 144 Fed. 
Appx. 500. 

No. 05–1271. Crestmark Bank et al. v. United States. 
C. A. 6th Cir. Certiorari denied. Reported below: 412 F. 3d 653. 

No. 05–1279. Midwest Generation, EME, LLC v. Local 15, 
International Brotherhood of Electrical Workers, 
AFL–CIO, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 429 F. 3d 651. 

No. 05–1288. United States ex rel. Corsello v. Lincare, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 428 F. 3d 1008. 

No. 05–1294. McLane Western, Inc. v. Colorado Depart­

ment of Revenue et al. Ct. App. Colo. Certiorari denied. 
Reported below: 126 P. 3d 211. 

No. 05–1304. Jones v. Department of Labor et al. C. A. 
6th Cir. Certiorari denied. Reported below: 148 Fed. Appx. 490. 

No. 05–1305. Mizenko v. Montana. Sup. Ct. Mont. Certio­
rari denied. Reported below: 330 Mont. 299, 127 P. 3d 458. 

No. 05–1307. Banco Panamericano, Inc., et al. v. Chas­

tang Landfill, Inc., et al. C. A. 7th Cir. Certiorari denied. 
Reported below: 430 F. 3d 884. 

No. 05–1312. Kelava v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 434 F. 3d 
1120. 

No.  0 5 – 1 3 1 5 .  G r o s s h a n d e l s - u n d  L a g e rei-

Berufsgenossenschaft et al. v. World Trade Center 
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Properties, LLC, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 435 F. 3d 136. 

No. 05–1318. Ruggerio v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 153 Fed. Appx. 242. 

No. 05–1326. Holliman v. Clark Atlanta University, Inc. 
C. A. 11th Cir. Certiorari denied. Reported below: 162 Fed. 
Appx. 911. 

No. 05–1335. Laddin, Trustee of the ETS Creditors’ Liti­

gation Trust v. Reliance Trust Co. et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 437 F. 3d 1145. 

No. 05–1350. Murray, Individually and as Guardian of 
Murray, Ward v. Crossmark Sales, Inc., et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 163 Fed. Appx. 339. 

No. 05–1355. Matthews v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 431 F. 3d 1296. 

No. 05–1359. United States ex rel. Tomlin v. Royco, Inc., 
dba ESRD Laboratory, et al. C. A. 6th Cir. Certiorari 
denied. 

No. 05–1360. DePalma v. Nike, Inc., et al. C. A. Fed. Cir. 
Certiorari denied. Reported below: 159 Fed. Appx. 1008. 

No. 05–1361. Educational Credit Management Corp. v. 
Reynolds et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 425 F. 3d 526. 

No. 05–1365. Long, By and Through His Mother, Guard­

ian, and Conservator, Long v. Titan Insurance Co. Ct. 
App. Mich. Certiorari denied. 

No. 05–1366. San Paolo U. S. Holding Co., Inc. v. Simon, 
dba Liberty Paper Co. Ct. App. Cal., 2d App. Dist. Certio­
rari denied. 

No. 05–1368. Hawthorne Land Co. et al. v. Occidental 
Chemical Corp. et al. C. A. 5th Cir. Certiorari denied. Re­
ported below: 431 F. 3d 221. 

No. 05–1370. Neves Da Rocha et vir v. Arkansas Depart­

ment of Health and Human Services. Ct. App. Ark. Cer­
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tiorari denied. Reported below: 93 Ark. App. 386, 219 S. W. 
3d 660. 

No. 05–1373. Dabish v. DaimlerChrysler Corp. et al. 
C. A. 6th Cir. Certiorari denied. 

No. 05–1376. Sarvis v. Hathaway. Sup. Jud. Ct. Me. Cer­
tiorari denied. 

No. 05–1381. Conely v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 05–1385. Oregon, By and Through Its Department 
of Human Services, et al. v. ASW, Individually and as 
Guardian ad Litem for MSW et al., Minors, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 424 F. 3d 970. 

No. 05–1387. Warch v. Ohio Casualty Insurance Co. 
C. A. 4th Cir. Certiorari denied. Reported below: 435 F. 3d 510. 

No. 05–1388. Caccamo v. City of Westland, Michigan. Ct. 
App. Mich. Certiorari denied. 

No. 05–1391. Sibley v. United States District Court for 
the District of Massachusetts. C. A. 1st Cir. Certiorari 
denied. 

No. 05–1394. Carey v. Okubo et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 158 Fed. Appx. 962. 

No. 05–1399. Hardage v. CBS Broadcasting Inc. et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 427 F. 3d 
1177. 

No. 05–1403. Green v. Providence Medical Center et al. 
Ct. App. Mich. Certiorari denied. 

No. 05–1405. Hinojosa Gonzales v. Texas. Ct. App. Tex., 
4th Dist. Certiorari denied. 

No. 05–1406. Davis v. Polk County Sheriff’s Office. 
C. A. 11th Cir. Certiorari denied. Reported below: 170 Fed. 
Appx. 598. 

No. 05–1410. Rodriguez v. Puerto Rico Federal Affairs 
Administration et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 435 F. 3d 378. 
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No. 05–1411. Moore v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 390 Md. 343, 889 A. 2d 325. 

No. 05–1413. Oklahoma v. Graves. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–1414. Byrd v. Flenniken et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–1415. Washington v. Grace, Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–1419. Waugh v. Horton. C. A. 8th Cir. Certiorari 
denied. Reported below: 431 F. 3d 602. 

No. 05–1421. Northern Illinois Chapter of Associated 
Builders and Contractors, Inc., et al. v. Lavin, Director, 
Illinois Department of Commerce and Economic Opportu­

nity. C. A. 7th Cir. Certiorari denied. Reported below: 431 
F. 3d 1004. 

No. 05–1422. Dillard’s, Inc. v. AZPB Limited Partnership, 
dba Arizona Diamondbacks, et al. Ct. App. Ariz. Certio­
rari denied. 

No. 05–1425. Cooper Tire & Rubber Co. v. National 
Labor Relations Board. C. A. 6th Cir. Certiorari denied. 
Reported below: 156 Fed. Appx. 760. 

No. 05–1427. Detroit Newspaper Agency, dba Detroit 
Newspapers v. National Labor Relations Board. C. A. 
D. C. Cir. Certiorari denied. Reported below: 171 Fed. Appx. 
352. 

No. 05–1428. South Dakota et al. v. Department of the 
Interior et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 423 F. 3d 790. 

No. 05–1430. Brackney v. Arizona. Super. Ct. Ariz., 
County of Maricopa. Certiorari denied. 

No. 05–1431. Kathrein v. McGrath et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 166 Fed. Appx. 858. 

No. 05–1432. Loeza-Dominguez v. Gonzales, Attorney 
General. C. A. 8th Cir. Certiorari denied. Reported below: 
428 F. 3d 1156. 
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No. 05–1436. Brahmbhatt v. Gonzales, Attorney Gen­

eral. C. A. 11th Cir. Certiorari denied. Reported below: 153 
Fed. Appx. 622. 

No. 05–1437. Palma v. New York State Workers’ Compen­

sation Board et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 151 Fed. Appx. 20. 

No. 05–1442. Sargent, Individually and as Administra­

tor of the Estate of Sargent v. City of Toledo Police 
Department et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 150 Fed. Appx. 470. 

No. 05–1443. Motion Systems Corp. v. Bush, President of 
the United States, et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 437 F. 3d 1356. 

No. 05–1444. Descartes v. Government Development 
Bank for Puerto Rico et al. Sup. Ct. P. R. Certiorari 
denied. 

No. 05–1446. Smith v. American Arbitration Assn., Inc. 
C. A. 5th Cir. Certiorari denied. Reported below: 166 Fed. 
Appx. 109. 

No. 05–1449. Huffman v. Michigan. Ct. App. Mich. Cer­
tiorari denied. Reported below: 266 Mich. App. 354, 702 N. W. 
2d 621. 

No. 05–1450. Moore v. Accenture, LLP, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 164 Fed. Appx. 966. 

No. 05–1454. Erikson et al. v. Farmers Group, Inc., et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 151 Fed. 
Appx. 672. 

No. 05–1455. Pruitt v. Pruitt. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 05–1456. Malmed v. Potter, Postmaster General. 
C. A. 5th Cir. Certiorari denied. Reported below: 167 Fed. 
Appx. 994. 

No. 05–1458. Webb v. Level 3 Communications, LLC. 
C. A. 10th Cir. Certiorari denied. Reported below: 167 Fed. 
Appx. 725. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 815 

549 U. S. October 2, 2006 

No. 05–1459. French et al. v. Liebmann. C. A. 4th Cir. 
Certiorari denied. Reported below: 440 F. 3d 145. 

No. 05–1461. Marine Mechanical Corp. v. Eastman. C. A. 
6th Cir. Certiorari denied. Reported below: 438 F. 3d 544. 

No. 05–1462. City of Santa Clarita, California v. Los 
Angeles County, California, et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 166 Fed. Appx. 306. 

No. 05–1464. Dark-Eyes v. Connecticut Commissioner of 
Revenue Services. Sup. Ct. Conn. Certiorari denied. Re­
ported below: 276 Conn. 559, 887 A. 2d 848. 

No. 05–1467. Veasaw v. Dominguez et al. C. A. 5th Cir. 
Certiorari denied. 

No. 05–1468. Warrum, Personal Representative of the 
Estate of Sayyah, Deceased v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 427 F. 3d 1048. 

No. 05–1469. Stephen v. Huckaba, Independent Adminis­

trator of the Estate of Powers, Deceased. App. Ct. Ill., 
4th Dist. Certiorari denied. Reported below: 361 Ill. App. 3d 
1047, 838 N. E. 2d 347. 

No. 05–1470. Bruner v. Oklahoma ex rel. Oklahoma Tax 
Commission. Ct. Civ. App. Okla. Certiorari denied. Reported 
below: 130 P. 3d 767. 

No. 05–1473. Knapp v. Cross. Ct. App. Ga. Certiorari 
denied. 

No. 05–1474. Pourgholam v. Advanced Telemarketing 
Corp., dba Aegis Communications Group, Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 166 Fed. Appx. 131. 

No. 05–1478. Gossage v. Washington et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 158 Fed. Appx. 830. 

No. 05–1480. City of Portland, Oregon, et al. v. Gath­

right. C. A. 9th Cir. Certiorari denied. Reported below: 439 
F. 3d 573. 

No. 05–1481. Sidley Austin LLP v. Equal Employment 
Opportunity Commission. C. A. 7th Cir. Certiorari denied. 
Reported below: 437 F. 3d 695. 
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No. 05–1482. Rendall v. Securities and Exchange Com­

mission. C. A. 10th Cir. Certiorari denied. Reported below: 
164 Fed. Appx. 765. 

No. 05–1485. Maresca v. Mancall et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 529. 

No. 05–1488. Neilson v. City of California City, Califor­

nia. Ct. App. Cal., 5th App. Dist. Certiorari denied. Reported 
below: 133 Cal. App. 4th 1296, 35 Cal. Rptr. 3d 453. 

No. 05–1489. Systems Division, Inc. v. Teknek Electron­

ics, Ltd., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 168 Fed. Appx. 406. 

No. 05–1490. Snook v. Jan V. Popiel, Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 577. 

No. 05–1491. Weckel v. DeMonte. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 164 Md. App. 734, 737. 

No. 05–1492. Cusano v. Klein et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 153 Fed. Appx. 998. 

No. 05–1493. AT&T Corp., fka SBC Communications Inc. v. 
RLH Industries, Inc. Ct. App. Cal., 4th App. Dist., Div. 3. 
Certiorari denied. Reported below: 133 Cal. App. 4th 1277, 35 
Cal. Rptr. 3d 469. 

No. 05–1494. Schafler v. HSBC Bank USA, fka Marine 
Midland Bank, et al. App. Div., Sup. Ct. N. Y., 4th Jud. Dept. 
Certiorari denied. Reported below: 23 App. Div. 3d 1083, 803 
N. Y. S. 2d 499 and 924. 

No. 05–1496. Knudsen et al., Individually and on Be­

half of All Others Similarly Situated v. Liberty Mutual 
Insurance Co. C. A. 7th Cir. Certiorari denied. Reported 
below: 435 F. 3d 755. 

No. 05–1498. Policemen’s Relief and Pension Fund of 
the City of Pittsburgh v. Ross. Commw. Ct. Pa. Certiorari 
denied. Reported below: 871 A. 2d 277. 

No. 05–1499. Johal v. Little Lady Foods, Inc. C. A. 7th 
Cir. Certiorari denied. Reported below: 434 F. 3d 943. 
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No. 05–1500. Los Angeles County, California v. Nor­

throp Grumman Corp. Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Reported below: 134 Cal. App. 4th 424, 36 Cal. Rptr. 
3d 71. 

No. 05–1502. Rx Depot, Inc., et al. v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 438 F. 3d 
1052. 

No. 05–1506. Carter v. Bowman et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 915. 

No. 05–1507. Overholt et vir v. Montville Township, 
Ohio, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 169 Fed. Appx. 447. 

No. 05–1509. White-Battle v. Democratic Party of Vir­

ginia et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 158 Fed. Appx. 447. 

No. 05–1512. Constanza Alvarado v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 440 F. 3d 191. 

No. 05–1513. Johnson v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 218 Ill. 2d 125, 842 N. E. 2d 714. 

No. 05–1514. Blase Industries Corp., dba Wilson Solu­

tions v. Anorad Corp. C. A. 5th Cir. Certiorari denied. Re­
ported below: 442 F. 3d 235. 

No. 05–1515. Barnett v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–1516. Blotteaux v. Qantas Airways Ltd. C. A. 9th 
Cir. Certiorari denied. Reported below: 171 Fed. Appx. 566. 

No. 05–1517. Stern v. Trustees of Columbia University 
in the City of New York et al. C. A. Fed. Cir. Certiorari 
denied. Reported below: 434 F. 3d 1375. 

No. 05–1518. Wasco Products, Inc. v. Southwall Tech­

nologies, Inc., et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 434 F. 3d 989. 

No. 05–1520. Tekse v. 3M Co., fka Minnesota Mining & 
Manufacturing Co. C. A. 8th Cir. Certiorari denied. Re­
ported below: 163 Fed. Appx. 431. 
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No. 05–1521. Williams v. Potter, Postmaster General. 
C. A. 10th Cir. Certiorari denied. Reported below: 149 Fed. 
Appx. 824. 

No. 05–1522. Lisanti v. Dixon. Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 147 S. W. 3d 638. 

No. 05–1523. Martin v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 05–1526. In re Grand Jury Proceedings. C. A. 11th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 72. 

No. 05–1528. Gen Lin v. Gonzales, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 151 Fed. 
Appx. 104. 

No. 05–1529. Thurman v. Board of Supervisors of Louisi­

ana State University and Agricultural and Mechanical 
College et al. Ct. App. La., 1st Cir. Certiorari denied. Re­
ported below: 913 So. 2d 829. 

No. 05–1530. Tahamtan v. Georgia. Ct. App. Ga. Certio­
rari denied. 

No. 05–1531. Yee v. United States et al. C. A. 5th Cir. 
Certiorari denied. 

No. 05–1532. Adell v. John Richards Homes Building Co., 
L. L. C. C. A. 6th Cir. Certiorari denied. Reported below: 
439 F. 3d 248. 

No. 05–1533. Gifford Brothers Sand & Gravel, Inc. v. 
Zoning Board of Appeals of Barnstable. App. Ct. Mass. 
Certiorari denied. Reported below: 56 Mass. App. 1105, 777 
N. E. 2d 202. 

No. 05–1534. Hagege v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 437 F. 3d 943. 

No. 05–1535. Hamilton et al. v. Washington State Plumb­

ing and Pipefitting Industry Pension Plan et al. C. A. 
9th Cir. Certiorari denied. Reported below: 433 F. 3d 1091. 

No. 05–1537. Momah v. Maryland State Board of Physi­

cians. Ct. Sp. App. Md. Certiorari denied. 
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No. 05–1538. Kendricks v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 05–1540. Bond v. Franchise Tax Board of California 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 175 
Fed. Appx. 822. 

No. 05–1542. Thomas v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 430 F. 3d 274. 

No. 05–1545. Oden v. Northern Marianas College. C. A. 
9th Cir. Certiorari denied. Reported below: 440 F. 3d 1085. 

No. 05–1546. Stetler et al. v. First Southern National 
Bank et al. Ct. App. Ky. Certiorari denied. 

No. 05–1548. Armstrong v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 768. 

No. 05–1549. Ragard v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 439 F. 3d 1378. 

No. 05–1550. Flying J Inc. v. Keeton. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 429 F. 3d 259. 

No. 05–1551. Heideman et al. v. South Salt Lake City, 
Utah. C. A. 10th Cir. Certiorari denied. Reported below: 165 
Fed. Appx. 627. 

No. 05–1552. ScripSolutions v. Eufaula Drugs, Inc. 
C. A. 11th Cir. Certiorari denied. 

No. 05–1553. LeBeaux v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 496. 

No. 05–1554. Boynton v. Western Wyoming Community 
College. C. A. 10th Cir. Certiorari denied. Reported below: 
157 Fed. Appx. 33. 

No. 05–1555. Maharaj v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 432 F. 3d 1292. 

No. 05–1556. Lewittes v. Lobis et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 164 Fed. Appx. 97. 
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No. 05–1557. Tharp, Individually and as Trustee for 
Tharp, a Purported Simple Trust v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 170 Fed. Appx. 12. 

No. 05–1558. Whitaker v. Albertson’s Corp., Inc., et al. 
Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 05–1559. Saudi v. Northrop Grumman Corp. et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 427 F. 3d 271. 

No. 05–1560. Perkins-Auguste v. Monteiro. C. A. 3d Cir. 
Certiorari denied. Reported below: 436 F. 3d 397. 

No. 05–1561. Jacobsen v. Haynes et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 644. 

No. 05–1562. Reed v. MCI WorldCom Network Services 
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 178 
Fed. Appx. 216. 

No. 05–1563. Schiffahrtsgesellschaft MS Priwall 
MBH & Company KG et al. v. Hill et ux. C. A. 3d Cir. 
Certiorari denied. Reported below: 435 F. 3d 404. 

No. 05–1564. Pappas v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 130. 

No. 05–1565. Merrill v. Burke E. Porter Machinery Co. 
C. A. 6th Cir. Certiorari denied. Reported below: 159 Fed. 
Appx. 676. 

No. 05–1566. Smith et vir v. General Motors Corpora­

tion General Motors Global Headquarters et al. C. A. 
6th Cir. Certiorari denied. Reported below: 172 Fed. Appx. 661. 

No. 05–1569. DeAtley et ux. v. Barnett et al. Ct. App. 
Wash. Certiorari denied. Reported below: 127 Wash. App. 478, 
112 P. 3d 540. 

No. 05–1570. Danial v. Daniels. C. A. 5th Cir. Certiorari 
denied. Reported below: 162 Fed. Appx. 288. 

No. 05–1571. Ministry of Finance of the Republic of In­

donesia v. Karaha Bodas Co., L. L. C.; and 
No. 05–1573. PT Pertamina (Persoro), fka Perusahaan 

Pertambangan Minyak, et al. v. Karaha Bodas Co., L. L. C. 
C. A. 2d Cir. Certiorari denied. 
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No. 05–1574. Acosta v. Texas. Ct. App. Tex., 8th Dist. 
Certiorari denied. 

No. 05–1576. Stilley v. Bell, Chief Judge, United States 
District Court for the Western District of Michigan, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 155 
Fed. Appx. 217. 

No. 05–1577. Stone et ux. v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 432 F. 3d 651. 

No. 05–1578. Sorabella v. Connecticut. Sup. Ct. Conn. 
Certiorari denied. Reported below: 277 Conn. 155, 891 A. 2d 897. 

No. 05–1579. Gossage v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 163 
Fed. Appx. 909. 

No. 05–1581. Hotte v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 595. 

No. 05–1582. Garcia-Gonzalez et al. v. Gonzales, Attor­

ney General. C. A. 11th Cir. Certiorari denied. Reported 
below: 172 Fed. Appx. 923. 

No. 05–1583. Impax Laboratories, Inc. v. AstraZeneca AB 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 171 
Fed. Appx. 839. 

No. 05–1584. Housing Authority of Jefferson Parish 
et al. v. Johnson et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 442 F. 3d 356. 

No. 05–1585. Phelps v. Patel et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 172 Fed. Appx. 160. 

No. 05–1586. Reid v. Alenia Spazio S. p. A. et al. Ct. App. 
Tex., 14th Dist. Certiorari denied. Reported below: 130 S. W. 
3d 201. 

No. 05–1588. Safeguard International Fund, L. P. v. IFC 
Interconsult, AG. C. A. 3d Cir. Certiorari denied. Re­
ported below: 438 F. 3d 298. 

No. 05–1590. Moores et al. v. Friese. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. Reported below: 134 Cal. 
App. 4th 693, 36 Cal. Rptr. 3d 558. 
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No. 05–1591. Dearth v. Collins et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 441 F. 3d 931. 

No. 05–1592. Davis v. Novy et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 433 F. 3d 926. 

No. 05–1594. Mitzi International Handbag & Accessor­

ies, Ltd. v. Romag Fasteners, Inc. C. A. Fed. Cir. Certiorari 
denied. Reported below: 168 Fed. Appx. 425. 

No. 05–1595. Wafer v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 158 Fed. Appx. 521. 

No. 05–1596. Velasquez v. Superior Court of California, 
Alameda County, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 158 Fed. Appx. 909. 

No. 05–1597. Tucker, Individually and as Personal Rep­

resentative of the Estate of Tucker v. Philadelphia 
Daily News et al. Super. Ct. Pa. Certiorari denied. Re­
ported below: 889 A. 2d 125. 

No. 05–1599. Saenz v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 664. 

No. 05–1600. Allen v. Allen. C. A. 9th Cir. Certiorari de­
nied. Reported below: 163 Fed. Appx. 598. 

No. 05–1601. Gharabagui et al. v. Karabagui. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. 

No. 05–1602. Gopman v. Florida Bar. Sup. Ct. Fla. Cer­
tiorari denied. Reported below: 923 So. 2d 1164. 

No. 05–1603. G. K. Ltd. Travel et al. v. City of Lake 
Oswego, Oregon, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 436 F. 3d 1064. 

No. 05–1604. Seagrave v. Dean et al. Ct. App. La., 1st 
Cir. Certiorari denied. Reported below: 908 So. 2d 41. 

No. 05–1606. ANR Pipeline Co. et al. v. Louisiana Tax 
Commission et al. Ct. App. La., 1st Cir. Certiorari denied. 
Reported below: 923 So. 2d 81. 

No. 05–1607. US Bank Corp., dba US Bank v. Kroske. 
C. A. 9th Cir. Certiorari denied. Reported below: 432 F. 3d 976. 
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No. 05–1608. Abbott et al. v. A-Best Products Co. et al. 
Cir. Ct. Kanawha County, W. Va. Certiorari denied. 

No. 05–1609. Rosado et ux. v. Wackenhut International, 
Inc., et al. C. A. 1st Cir. Certiorari denied. Reported below: 
160 Fed. Appx. 5. 

No. 05–1610. Kim v. Washington State Department of Li­

censing et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 168 Fed. Appx. 774. 

No. 05–1611. Sawyer v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 441 F. 3d 890. 

No. 05–1612. Rudd v. Shelby County, Tennessee. C. A. 
6th Cir. Certiorari denied. Reported below: 166 Fed. Appx. 777. 

No. 05–1613. Combs-Burge v. Rumsfeld, Secretary of De­

fense. C. A. 4th Cir. Certiorari denied. Reported below: 170 
Fed. Appx. 856. 

No. 05–1615. Reyna v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 436 F. 3d 560. 

No. 05–1616. Notopoulos v. Statewide Grievance Commit­

tee. Sup. Ct. Conn. Certiorari denied. Reported below: 277 
Conn. 218, 890 A. 2d 509. 

No. 05–1617. Kerwick v. Barnhart, Commissioner of So­

cial Security. C. A. 11th Cir. Certiorari denied. Reported 
below: 154 Fed. Appx. 863. 

No. 05–1619. Kansas v. Davis. Sup. Ct. Kan. Certiorari de­
nied. Reported below: 281 Kan. 169, 130 P. 3d 69. 

No. 05–1620. Wright v. Department of Veterans Affairs. 
C. A. Fed. Cir. Certiorari denied. Reported below: 164 Fed. 
Appx. 973. 

No. 05–1621. A. J., a Minor Child, by His Father Joseph, 
et al. v. Skojec et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 161 Fed. Appx. 283. 

No. 05–1622. Newell v. Massachusetts Department of 
Mental Retardation. Sup. Jud. Ct. Mass. Certiorari denied. 
Reported below: 446 Mass. 286, 843 N. E. 2d 1084. 
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No. 05–1624. B. Braun Medical, Inc. v. Rogers et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 163 Fed. 
Appx. 500. 

No. 05–1625. Sibley v. Wilson, Judge, Circuit Court of 
the Eleventh Judicial Circuit, Miami-Dade County, Flor­

ida. C. A. 11th Cir. Certiorari denied. 

No. 05–1626. Abdullah v. Board of Governors of Univer­

sity of North Carolina et al. C. A. 4th Cir. Certiorari de­
nied. Reported below: 171 Fed. Appx. 990. 

No. 05–1627. Williams v. Gonzales, Attorney General, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 157 
Fed. Appx. 737. 

No. 05–1628. Keyes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 166 Fed. Appx. 64. 

No. 05–1633. Ely v. Sheahan, Sheriff, Cook County, Il­

linois. App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 361 Ill. App. 3d 605, 838 N. E. 2d 26. 

No. 05–1635. Redfearn et ux. v. United States Trustee 
et al. C. A. 11th Cir. Certiorari denied. 

No. 05–1636. Armstrong v. Howell et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 424. 

No. 05–1637. Adams v. City of Suffolk, Virginia, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 170 Fed. 
Appx. 827. 

No. 05–1638. Corzine, Governor of New Jersey, et al. v. 
American Trucking Assns., Inc., et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 437 F. 3d 313. 

No. 05–1640. Holcombe v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 187 S. W. 3d 496. 

No. 05–1641. Freeman v. Berge, Warden, et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 441 F. 3d 543. 

No. 05–1642. Hamilton et al. v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 440 F. 3d 693. 
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No. 05–1643. Hammer, on Behalf of Himself and All 
Others Similarly Situated v. City of Eugene, Oregon. Ct. 
App. Ore. Certiorari denied. Reported below: 202 Ore. App. 
189, 121 P. 3d 693. 

No. 05–1644. Williams v. Georgia et al. C. A. 11th Cir. 
Certiorari denied. 

No. 05–1646. Midlen v. Bar Counsel of the District of 
Columbia. Ct. App. D. C. Certiorari denied. Reported below: 
885 A. 2d 1280. 

No. 05–1647. Barrish v. Office of Disciplinary Counsel. 
Sup. Ct. Pa. Certiorari denied. Reported below: 586 Pa. 657, 
896 A. 2d 1162. 

No. 05–1648. Spiegel v. Securities and Exchange Commis­

sion. C. A. D. C. Cir. Certiorari denied. 

No. 05–1649. Strafford et al., Individually and as Co-

Personal Representatives of the Estate of Strafford-

Luneke, Deceased v. Agency for Health Care Admin­

istration. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. 
Reported below: 915 So. 2d 643. 

No. 05–1650. Rios et ux., Individually and as Next 
Friends of Their Minor Children Rios et al. v. City of Del 
Rio, Texas, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 444 F. 3d 417. 

No. 05–1651. Orzechowski v. York International Corp. 
C. A. 6th Cir. Certiorari denied. Reported below: 174 Fed. 
Appx. 298. 

No. 05–1652. Pulliam v. Ohio Casualty Insurance Co. 
C. A. 6th Cir. Certiorari denied. Reported below: 161 Fed. 
Appx. 494. 

No. 05–1653. Wilson et al. v. Airtherm Products, Inc. 
C. A. 8th Cir. Certiorari denied. Reported below: 436 F. 3d 906. 

No. 05–1654. Maiden v. North American Stainless, Lim­

ited Partnership, et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 183 Fed. Appx. 485. 
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No. 05–1655. Kmart Corp. v. Stearns County, Minnesota. 
Sup. Ct. Minn. Certiorari denied. Reported below: 710 N. W. 
2d 761. 

No. 05–1658. Emcare, Inc., et al. v. Belt, Individually 
and on Behalf of All Others Similarly Situated, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 444 F. 3d 
403. 

No. 05–1659. Camacho et al. v. Texas Workforce Commis­

sion et al. C. A. 5th Cir. Certiorari denied. Reported below: 
445 F. 3d 407. 

No. 05–1660. County Vanlines, Inc. v. Experian Informa­

tion Solutions, Inc., aka Experian. C. A. 2d Cir. Certio­
rari denied. 

No. 05–1661. Velten v. Bank One, N. A., as Trustee. Ct. 
App. La., 4th Cir. Certiorari denied. Reported below: 917 So. 
2d 454. 

No. 05–1662. Royal Caribbean Cruises, Ltd. v. Mack 
et al. App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 361 Ill. App. 3d 856, 838 N. E. 2d 80. 

No. 05–1664. U. S. Bank National Assn. v. United Air 
Lines, Inc. C. A. 7th Cir. Certiorari denied. Reported below: 
438 F. 3d 720. 

No. 05–1665. Vanderveen et ux. v. City of Arroyo 
Grande, California, et al. Ct. App. Cal., 2d App. Dist. Cer­
tiorari denied. 

No. 05–1666. Penny v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 05–1667. Goldsmith v. Swan Reefer A. S. et al. C. A. 
3d Cir. Certiorari denied. Reported below: 173 Fed. Appx. 983. 

No. 05–1668. Bally v. Bank One, N. A. App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 362 Ill. App. 3d 1245, 
––– N. E. 2d –––. 

No. 05–1669. Kourkounakis v. Russo. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 167 Fed. Appx. 255. 

No. 05–1671. Canas et al. v. Al-Jabi et al. Sup. Ct. Ga. 
Certiorari denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 827 

549 U. S. October 2, 2006 

No. 05–9164. Ramsey v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 359 Ill. App. 3d 1211, 904 
N. E. 2d 1247. 

No. 05–9476. Littlejohn v. Moody et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 155 Fed. Appx. 688. 

No. 05–9564. Gray v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 37 Cal. 4th 168, 118 P. 3d 496. 

No. 05–9709. Sims v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 05–9716. Chavez-Alonso v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 431 F. 3d 726. 

No. 05–9739. Williams v. Department of Labor et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 157 Fed. 
Appx. 564. 

No. 05–9859. Adamson v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–9919. Cleary v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 144 Fed. Appx. 204. 

No. 05–10017. Chavez-Rivera v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 158 Fed. Appx. 19. 

No. 05–10018. Davenport v. Kentucky. Sup. Ct. Ky. Cer­
tiorari denied. Reported below: 177 S. W. 3d 763. 

No. 05–10121. Davis v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 347 Ill. App. 3d 1106, 867 
N. E. 2d 118. 

No. 05–10154. Garver v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 674. 

No. 05–10204. Garcia-Rico v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 572. 

No. 05–10208. Herrera-Barajas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 168 Fed. Appx. 675. 

No. 05–10220. Adams v. Holland, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 17. 
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No. 05–10261. Peneaux v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 432 F. 3d 882. 

No. 05–10283. Black v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 05–10322. Dowell v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 430 F. 3d 1100. 

No. 05–10325. Cornell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 162 Fed. Appx. 404. 

No. 05–10389. Suarez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 162 Fed. Appx. 897. 

No. 05–10470. Webster v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 421 F. 3d 308. 

No. 05–10479. Matthews v. Williams et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–10525. Cantu-Marichalar v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 163 Fed. Appx. 331. 

No. 05–10543. Mastera v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 435 F. 3d 56. 

No. 05–10570. McKay v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 431 F. 3d 1085. 

No. 05–10577. Hadley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 431 F. 3d 484. 

No. 05–10593. Mertz v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 218 Ill. 2d 1, 842 N. E. 2d 618. 

No. 05–10600. Pitts v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 155 Fed. Appx. 498. 

No. 05–10601. Smith v. Michigan. Cir. Ct. Van Buren 
County, Mich. Certiorari denied. 

No. 05–10604. Anderson v. Tennessee. Sup. Ct. Tenn. 
Certiorari denied. Reported below: 183 S. W. 3d 335. 

No. 05–10613. Pippin v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
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Division. C. A. 5th Cir. Certiorari denied. Reported below: 
434 F. 3d 782. 

No. 05–10617. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 440 F. 3d 832. 

No. 05–10626. Wade v. Simon. C. A. 5th Cir. Certiorari 
denied. 

No. 05–10629. Sellers v. Allen County Child Support 
Division et al. C. A. 7th Cir. Certiorari denied. 

No. 05–10630. Serrano v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–10635. Hollander v. Flash Dancers Topless Club 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 173 
Fed. Appx. 15. 

No. 05–10636. Giron-Soria v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 591. 

No. 05–10646. Borushaski v. Ault, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 05–10647. Showalter v. Braxton, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 139 Fed. Appx. 590. 

No. 05–10648. King v. Nielsen. C. A. 9th Cir. Certiorari 
denied. 

No. 05–10652. Harris v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–10658. Velez v. Modern Linens & Towels et al. 
App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re­
ported below: 21 App. Div. 3d 1239, 801 N. Y. S. 2d 842. 

No. 05–10661. Dugar v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 05–10662. Dunlap v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 05–10663. Davis v. Georgia. Super. Ct. Monroe County, 
Ga. Certiorari denied. 
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No. 05–10669. Cruz-Perez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 525. 

No. 05–10677. Jaya v. Gonzales, Attorney General. C. A. 
1st Cir. Certiorari denied. Reported below: 169 Fed. Appx. 596. 

No. 05–10680. Winters v. Knowles, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 620. 

No. 05–10682. Brown v. Mauna Kea Agribusiness Co., Inc. 
Int. Ct. App. Haw. Certiorari denied. Reported below: 108 
Haw. 471, 121 P. 3d 936. 

No. 05–10683. Willson v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–10685. Crane v. Poteat. Ct. App. Ga. Certiorari 
denied. Reported below: 275 Ga. App. 669, 621 S. E. 2d 501. 

No. 05–10691. Morales-Chavez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 153 Fed. Appx. 
540. 

No. 05–10697. Jones v. Illinois. Sup. Ct. Ill. Certiorari de­
nied. Reported below: 219 Ill. 2d 1, 845 N. E. 2d 598. 

No. 05–10700. Joiner v. Fulton County, Georgia, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 160 Fed. 
Appx. 891. 

No. 05–10702. Nunn v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–10703. Low v. House, Judge, Circuit Court of Mis­

souri, St. Charles County, et al. Sup. Ct. Mo. Certiorari 
denied. 

No. 05–10707. Sivak v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. 

No. 05–10711. Riley v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 280 Ga. 267, 626 S. E. 2d 116. 

No. 05–10719. Bissell v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 
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No. 05–10723. Archie v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–10729. Williams v. Hinsley et al. App. Ct. Ill., 5th 
Dist. Certiorari denied. 

No. 05–10730. Wilcox v. Bowen. C. A. 6th Cir. Certiorari 
denied. 

No. 05–10731. Wilcox v. Burton. C. A. 6th Cir. Certio­
rari denied. 

No. 05–10736. Stephenson v. New York. County Ct., 
Chemung County, N. Y. Certiorari denied. 

No. 05–10738. DeLuca v. Katchmeric (two judgments). 
Sup. Ct. Va. Certiorari denied. 

No. 05–10740. Mize v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–10746. Williams v. Donald, Commissioner, Georgia 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 05–10747. Walton v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–10748. Ward v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 165 Fed. Appx. 477. 

No. 05–10749. Raiser v. University of La Verne. C. A. 
9th Cir. Certiorari denied. 

No. 05–10754. Mohammad v. Moriarty, Judge, Circuit 
Court of Missouri, City of St. Louis. Sup. Ct. Mo. Certio­
rari denied. 

No. 05–10757. Cohen v. Spencer, Superintendent, Massa­

chusetts Correctional Institution at Norfolk. C. A. 1st 
Cir. Certiorari denied. 

No. 05–10759. Earle v. Dove et al. C. A. 6th Cir. Certio­
rari denied. 
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No. 05–10763. Gilbert v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 430 F. 3d 215. 

No. 05–10764. Johnson v. Luoma, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 425 F. 3d 318. 

No. 05–10765. May v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 584 Pa. 640, 887 A. 2d 750. 

No. 05–10773. Tyson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–10774. Akhtar v. Stack et al. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–10777. Goins v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 437 F. 3d 644. 

No. 05–10782. Caudill v. Holt, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–10789. Moore v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 05–10796. Jackson v. Carroll, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 190. 

No. 05–10798. Davis v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 05–10799. Dominguez v. Smith, Superintendent, 
Shawangunk Correctional Facility. C. A. 2d Cir. Certio­
rari denied. 

No. 05–10800. Eljack v. Al’s Deli & Grill. C. A. 11th Cir. 
Certiorari denied. 

No. 05–10803. Smalls v. United States et al. C. A. Fed. 
Cir. Certiorari denied. Reported below: 159 Fed. Appx. 1006. 

No. 05–10812. Brown v. Powell, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 329. 

No. 05–10813. Young v. Boston University. App. Ct. Mass. 
Certiorari denied. Reported below: 64 Mass. App. 586, 834 
N. E. 2d 760. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 833 

549 U. S. October 2, 2006 

No. 05–10818. Dodds v. Moore, Superintendent, North­

east Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 05–10822. Fitzgerald v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 877 A. 2d 1273. 

No. 05–10824. Sims v. Ayers, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 425 F. 3d 560. 

No. 05–10825. Keel v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 164 Fed. Appx. 958. 

No. 05–10826. Tilley v. Chertoff, Secretary of Home­

land Security, et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 144 Fed. Appx. 536. 

No. 05–10828. Nance v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 915 So. 2d 1200. 

No. 05–10831. Lewis v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 05–10832. Coleman v. Martin et al. C. A. 6th Cir. 
Certiorari denied. 

No. 05–10838. Alexander v. New Jersey State Parole 
Board et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 160 Fed. Appx. 249. 

No. 05–10846. DeLuca v. Katchmeric (two judgments). 
Sup. Ct. Va. Certiorari denied. 

No. 05–10847. Morrison v. Cain, Warden; and 
No. 05–10848. Morrison v. Cain, Warden. C. A. 5th Cir. 

Certiorari denied. 

No. 05–10849. Miller v. Donald, Commissioner, Georgia 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 05–10850. Redd v. Conway et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 160 Fed. Appx. 858. 

No. 05–10856. Pitera v. Mintz, Assistant District Attor­

ney, Kings County, New York, et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 65 Fed. Appx. 733. 
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No. 05–10857. Alexander v. Addison, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 164 Fed. Appx. 780. 

No. 05–10858. Maggitt v. Hamlet et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 614. 

No. 05–10865. Barnes v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 05–10869. Champion v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–10872. Censke v. Marquette General Hospital 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–10873. Cochran v. Chandler, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 05–10879. Bartlett v. Beck, Secretary, North Caro­

lina Department of Correction. C. A. 4th Cir. Certiorari 
denied. Reported below: 153 Fed. Appx. 901. 

No. 05–10880. Bradley v. United States District Court 
for the Southern District of Mississippi. Sup. Ct. Miss. 
Certiorari denied. 

No. 05–10882. Townsend v. Hamlet, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 156 Fed. Appx. 973. 

No. 05–10883. Woods v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 05–10884. White v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 128 Wash. App. 1005. 

No. 05–10885. Knight v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–10886. Perry v. United Parcel Service, Inc. C. A. 
6th Cir. Certiorari denied. 

No. 05–10890. Flonnory v. Delaware. Sup. Ct. Del. Cer­
tiorari denied. Reported below: 893 A. 2d 507. 

No. 05–10891. Ford v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 835 

549 U. S. October 2, 2006 

No. 05–10893. Censke v. Michigan Department of Commu­

nity Health et al. Ct. App. Mich. Certiorari denied. 

No. 05–10896. Cockrell v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. 

No. 05–10897. Drake v. Reed et al. C. A. 9th Cir. Certio­
rari denied. 

No. 05–10899. Mendoza Garcia v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–10900. Hilton v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 919 So. 2d 520. 

No. 05–10902. Foster v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 05–10905. Griffin v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 355 Ill. App. 3d 1206, 885 
N. E. 2d 588. 

No. 05–10910. Rousan v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 436 F. 3d 951. 

No. 05–10911. Koehl v. Greene, Superintendent, Great 
Meadow Correctional Facility. App. Div., Sup. Ct. N. Y., 3d 
Jud. Dept. Certiorari denied. Reported below: 21 App. Div. 3d 
1237, 801 N. Y. S. 2d 165. 

No. 05–10916. Salas v. Tillman et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 162 Fed. Appx. 918. 

No. 05–10917. Barnett v. Ayers, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 174 Fed. Appx. 380. 

No. 05–10919. Granruth v. DiGuglielmo, Superintend­

ent, State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–10923. Cummings v. Adams, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 172 Fed. Appx. 188. 

No. 05–10925. Cole v. Caruso et al. C. A. 6th Cir. Certio­
rari denied. 
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No. 05–10926. Chase v. Culp, Clerk, Court of Appeals of 
Texas, Seventh District; and Chase v. Texas. Ct. Crim. 
App. Tex. Certiorari denied. 

No. 05–10927. Dixon v. City of Marion, Indiana, et al. 
Sup. Ct. Ind. Certiorari denied. 

No. 05–10929. Agustin v. Alameda County, California. 
C. A. 9th Cir. Certiorari denied. 

No. 05–10932. Rozenblat v. Sandia Corp. et al. C. A. Fed. 
Cir. Certiorari denied. 

No. 05–10936. Ervin v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 05–10937. Kalfountzos v. United States District 
Court for the Eastern District of California. C. A. 9th 
Cir. Certiorari denied. 

No. 05–10938. Coleman v. Pataki, Governor of New York, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 170 
Fed. Appx. 145. 

No. 05–10940. Mayo v. Roberts, Warden. Super. Ct. Cal­
houn County, Ga. Certiorari denied. 

No. 05–10945. Lynch v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 437 F. 3d 902. 

No. 05–10946. Knox v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 05–10949. Snelgrove v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 921 So. 2d 560. 

No. 05–10950. Ryle v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 842 N. E. 2d 320. 

No. 05–10954. Nwandu v. Vaughn, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–10955. Millhouse v. Internal Revenue Service. 
C. A. D. C. Cir. Certiorari denied. Reported below: 180 Fed. 
Appx. 180. 
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No. 05–10964. Raymer v. Samuels, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–10966. Royster v. New York. Ct. App. N. Y. Cer­
tiorari denied. 

No. 05–10967. Solar v. New York. C. A. 2d Cir. Certio­
rari denied. 

No. 05–10968. Stephenson v. New York Electric & Gas 
et al. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari de­
nied. Reported below: 19 App. Div. 3d 823, 797 N. Y. S. 2d 163. 

No. 05–10970. Bell v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 166 Fed. Appx. 88. 

No. 05–10974. Bowen v. Beck, Secretary, North Carolina 
Department of Correction. C. A. 4th Cir. Certiorari denied. 
Reported below: 156 Fed. Appx. 601. 

No. 05–10975. Blackwell v. Harrison, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 05–10977. Seaman v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 05–10978. Anderson v. Leavitt, Secretary of Health 
and Human Services, et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 158 Fed. Appx. 753. 

No. 05–10980. Washington v. Mississippi Employment Se­

curity Commission. Ct. App. Miss. Certiorari denied. Re­
ported below: 921 So. 2d 390. 

No. 05–10981. Toliver v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–10982. Usher v. Morton, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 165 Fed. Appx. 789. 

No. 05–10983. Wiseman v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 155 Fed. Appx. 626. 
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No. 05–10986. Miller v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 431 F. 3d 241. 

No. 05–10988. Redditt v. Virginia et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 158 Fed. Appx. 491. 

No. 05–10990. Tarazon v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–10992. Dowling v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 584 Pa. 396, 883 A. 2d 570. 

No. 05–10993. Douglas v. Court of Appeals of Texas, 
First District. Sup. Ct. Tex. Certiorari denied. 

No. 05–10994. Censke v. Michigan State Police et al. 
C. A. 6th Cir. Certiorari denied. 

No. 05–10995. Johnson v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 05–10996. Lytch v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 05–10997. Landrith v. Kansas Discipline Administra­

tor. Sup. Ct. Kan. Certiorari denied. Reported below: 280 
Kan. 619, 124 P. 3d 467. 

No. 05–11005. Alvarez Acuna v. Local 408 United Broth­

erhood of Carpenters and Joiners of America et al. C. A. 
9th Cir. Certiorari denied. Reported below: 171 Fed. Appx. 549. 

No. 05–11006. Alvarez Acuna v. Mel Clayton Ford, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 171 
Fed. Appx. 551. 

No. 05–11007. Veng You Tang v. Tilton, Secretary, Cali­

fornia Department of Corrections and Rehabilitation. 
C. A. 9th Cir. Certiorari denied. Reported below: 168 Fed. 
Appx. 166. 

No. 05–11009. Burrell v. Kapture, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 85. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 839 

549 U. S. October 2, 2006 

No. 05–11010. Blanks v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11012. Petruccelli v. Texas. Ct. App. Tex., 10th 
Dist. Certiorari denied. Reported below: 174 S. W. 3d 761. 

No. 05–11014. Wallace v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11015. Thompson v. Hamrick et al. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11020. Knox v. Scoville et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 05–11022. Johnson v. United States Court of Ap­

peals for the Fourth Circuit. C. A. 4th Cir. Certiorari de­
nied. Reported below: 178 Fed. Appx. 207. 

No. 05–11025. Mendez v. Hall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11026. Phinissee v. Mississippi. Sup. Ct. Miss. 
Certiorari denied. 

No. 05–11028. Alameen v. Nebraska. Ct. App. Neb. Cer­
tiorari denied. 

No. 05–11029. Bronaugh v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. 

No. 05–11030. Bandy-Bey, aka Bandy v. Carlson, Warden, 
et al. Ct. App. Minn. Certiorari denied. 

No. 05–11032. Greene v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 345. 

No. 05–11034. Graham v. Greer, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11036. Hawthorne v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11041. Hall v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 914 So. 2d 957. 
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No. 05–11043. Jordan v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11048. Montgomery v. Kansas. Ct. App. Kan. Cer­
tiorari denied. Reported below: 34 Kan. App. 2d 511, 120 P. 3d 
1151. 

No. 05–11052. Booker v. International Rivercenter, dba 
New Orleans Hilton Riverside & Towers. Ct. App. La., 4th 
Cir. Certiorari denied. Reported below: 905 So. 2d 498. 

No. 05–11062. Forrest v. Missouri. Sup. Ct. Mo. Certio­
rari denied. Reported below: 183 S. W. 3d 218. 

No. 05–11069. Johnson v. Whorton, Director, Nevada De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 167 Fed. Appx. 596. 

No. 05–11071. Kleinschmidt v. University of Miami Hospi­

tal et al. Sup. Ct. Fla. Certiorari denied. Reported below: 
924 So. 2d 808. 

No. 05–11074. Summers v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 431 F. 3d 861. 

No. 05–11075. Griffin v. Suthers et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 66. 

No. 05–11077. Feagin v. Silipos. C. A. 2d Cir. Certiorari 
denied. 

No. 05–11080. Aviles v. Connecticut. Sup. Ct. Conn. Cer­
tiorari denied. Reported below: 277 Conn. 281, 891 A. 2d 935. 

No. 05–11081. Baker v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 438 F. 3d 749. 

No. 05–11082. Baker v. Rexroad et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 159 Fed. Appx. 61. 

No. 05–11083. Butcher v. Craig et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 252. 

No. 05–11084. Jackson v. South Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 146 Fed. Appx. 678. 
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No. 05–11085. Williams v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–11086. Vahidallah v. Professional Examination 
Service et al. C. A. 9th Cir. Certiorari denied. 

No. 05–11087. Wilcox v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11092. Harris v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–11093. Doe v. Community Health Plan et al. 
App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re­
ported below: 23 App. Div. 3d 778, 803 N. Y. S. 2d 322. 

No. 05–11094. Derrickson v. Tennis, Superintendent, 
State Correctional Institution at Rockview, et al. C. A. 
3d Cir. Certiorari denied. Reported below: 177 Fed. Appx. 247. 

No. 05–11097. Leon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 151 Fed. Appx. 265. 

No. 05–11098. Engel v. Cathel, Administrator, New Jer­

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 153 Fed. Appx. 111. 

No. 05–11099. Laprath v. Brill. Sup. Ct. S. D. Certiorari 
denied. Reported below: 712 N. W. 2d 32. 

No. 05–11100. Charlton v. Buss, Superintendent, Indi­

ana State Prison. C. A. 7th Cir. Certiorari denied. Re­
ported below: 439 F. 3d 369. 

No. 05–11103. Martin v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–11107. Cardenas v. Morgan, Superintendent, 
Washington State Penitentiary. C. A. 9th Cir. Certiorari 
denied. Reported below: 168 Fed. Appx. 177. 

No. 05–11109. Rice v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. Reported below: 184 S. W. 3d 646. 

No. 05–11113. Scott v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 937 So. 2d 1065. 
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No. 05–11114. Santos v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–11119. Jaroch v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11122. Vigil v. Colorado. Sup. Ct. Colo. Certiorari 
denied. Reported below: 127 P. 3d 916. 

No. 05–11124. Michau v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 05–11129. Knox v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 201 Ore. App. 733, 122 P. 3d 143. 

No. 05–11131. Brandon v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–11132. Birotte v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–11133. Bush v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 922 So. 2d 802. 

No. 05–11134. Seagraves v. Georgia. Sup. Ct. Ga. Certio­
rari denied. 

No. 05–11135. Soto v. Kimsel et al. C. A. 6th Cir. Certio­
rari denied. 

No. 05–11136. Posey v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 185 S. W. 3d 170. 

No. 05–11137. Smith v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 689. 

No. 05–11139. Monarrez v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 05–11140. Lape, aka Anderson v. Pennsylvania et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 157 Fed. 
Appx. 491. 
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No. 05–11146. Thomas v. Brown, Sheriff, DeKalb County, 
Georgia, et al. C. A. 11th Cir. Certiorari denied. 

No. 05–11147. Zarychta v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11148. Wetmore v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–11150. Watford v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 361 Ill. App. 3d 1103, 911 
N. E. 2d 12. 

No. 05–11151. Whitney v. Motor Cargo. C. A. 9th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 240. 

No. 05–11152. Walker v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 05–11154. Martin v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 05–11155. Larson v. Schuetzle, Warden, et al. Sup. 
Ct. N. D. Certiorari denied. 

No. 05–11157. Rhoades v. Idaho. Sup. Ct. Idaho. Certio­
rari denied. 

No. 05–11159. Early v. Kentucky. C. A. 6th Cir. Certio­
rari denied. 

No. 05–11161. Schwartz v. State Bar of California. Sup. 
Ct. Cal. Certiorari denied. 

No. 05–11163. Tisius v. Missouri. Sup. Ct. Mo. Certiorari 
denied. Reported below: 183 S. W. 3d 207. 

No. 05–11165. Bess v. Praxair, Inc. C. A. 2d Cir. Certio­
rari denied. Reported below: 139 Fed. Appx. 369. 

No. 05–11166. Brown v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 607. 

No. 05–11168. Epps v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 05–11170. Ocasio v. City of New York Support Col­

lection Unit et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 167 Fed. Appx. 269. 

No. 05–11173. Williams v. Upton, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11174. Wallace v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 05–11175. Wallace v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 05–11176. DeJesus Estacio v. Oregon. Sup. Ct. Ore. 
Certiorari denied. Reported below: 340 Ore. 106, 129 P. 3d 184. 

No. 05–11177. Walker v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 05–11179. Sims v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale. C. A. 3d Cir. 
Certiorari denied. 

No. 05–11180. Smolsky v. Beard, Secretary, Pennsylva­

nia Department of Corrections. Sup. Ct. Pa. Certiorari de­
nied. Reported below: 585 Pa. 545, 889 A. 2d 500. 

No. 05–11182. Smylie v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11184. Rehberger v. District of Columbia Board 
on Professional Responsibility. Ct. App. D. C. Certiorari 
denied. Reported below: 891 A. 2d 249. 

No. 05–11185. Stanford v. Smith, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 05–11186. Smith v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 24 App. Div. 
3d 1286, 805 N. Y. S. 2d 903. 

No. 05–11190. Maas v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 05–11196. Sowell v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 05–11197. Martinez v. St. Dominic’s Home et al. App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 22 App. Div. 3d 493, 803 N. Y. S. 2d 657. 

No. 05–11200. Lindensmith v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 05–11201. Miles v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 161 Fed. Appx. 336. 

No. 05–11205. Dyer v. Wynder, Superintendent, State 
Correctional Institution at Dallas. C. A. 3d Cir. Certio­
rari denied. 

No. 05–11207. Anderson v. Circuit Court of Maryland, 
Washington County. Ct. Sp. App. Md. Certiorari denied. 

No. 05–11209. Bachman v. Kuhn et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 168 Fed. Appx. 245. 

No. 05–11212. Winningham v. McDonough, Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer­
tiorari denied. 

No. 05–11213. Wilde v. Estate of Denison et al. Sup. Ct. 
Mont. Certiorari denied. Reported below: 330 Mont. 400, 126 
P. 3d 506. 

No. 05–11218. Lytle v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 595. 

No. 05–11220. Newton v. Whorton, Director, Nevada De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 168 Fed. Appx. 853. 

No. 05–11221. Jones v. Mississippi. C. A. 5th Cir. Certio­
rari denied. 

No. 05–11222. Reyes v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 361. 

No. 05–11232. Erickson v. United States District Court 
for the District of Massachusetts. C. A. 1st Cir. Certio­
rari denied. 
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No. 05–11235. Duckett v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 918 So. 2d 224. 

No. 05–11242. Peay v. Ketchem et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 05–11246. James, aka Bloxson v. Jones, Warden. 
C. A. 6th Cir. Certiorari denied. Reported below: 156 Fed. 
Appx. 790. 

No. 05–11247. Johnson v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 889 A. 2d 113. 

No. 05–11249. Martin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 442 F. 3d 258. 

No. 05–11250. Pressley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 261. 

No. 05–11251. Baker v. Ditto. Sup. Ct. Okla. Certiorari 
denied. 

No. 05–11252. Sellers v. Burt, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 132. 

No. 05–11258. Ayoub v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 159 Fed. Appx. 94. 

No. 05–11259. Brooks v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 05–11260. Drake v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 05–11261. Dority v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–11262. Belk v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 435 F. 3d 817. 

No. 05–11264. Clark v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 05–11265. Ashman v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 
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No. 05–11266. Ernst v. North Dakota. Sup. Ct. N. D. 
Certiorari denied. Reported below: 710 N. W. 2d 678. 

No. 05–11267. Domineck v. Crittenden et al. C. A. 6th 
Cir. Certiorari denied. 

No. 05–11268. Anderson v. Georgia Board of Pardons and 
Paroles et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 165 Fed. Appx. 726. 

No. 05–11270. Smith v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–11271. Beard v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 161 Fed. Appx. 824. 

No. 05–11275. Hall v. Smith et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 170 Fed. Appx. 105. 

No. 05–11276. Holguin v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 05–11277. Hernandez-Macias, aka Hernandez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 169 Fed. Appx. 350. 

No. 05–11278. Goodwin v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 506. 

No. 05–11279. Harding v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 910. 

No. 05–11280. Gregg v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 900 So. 2d 758. 

No. 05–11281. Louis v. Nebraska Department of Correc­

tional Services et al. C. A. 8th Cir. Certiorari denied. Re­
ported below: 437 F. 3d 697. 

No. 05–11282. Jennings v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–11283. Carlisle v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

848 OCTOBER TERM, 2006 

October 2, 2006 549 U. S. 

No. 05–11285. Aviles-Jaimes v. United States (Reported 
below: 172 Fed. Appx. 38); Castor-Lozano v. United States 
(169 Fed. Appx. 877); Contreras-Terrazas v. United States 
(172 Fed. Appx. 49); Gonzalez-Trejo v. United States (169 
Fed. Appx. 858); Marrufo-Gutierrez v. United States (172 
Fed. Appx. 44); and Robles-Vertiz v. United States (442 F. 3d 
350). C. A. 5th Cir. Certiorari denied. 

No. 05–11286. Chmiel v. Pennsylvania. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 585 Pa. 547, 889 A. 2d 501. 

No. 05–11288. Lopez v. Jeter. C. A. 5th Cir. Certiorari de­
nied. Reported below: 170 Fed. Appx. 894. 

No. 05–11289. Broussard v. Texas. C. A. 5th Cir. Certio­
rari denied. 

No. 05–11290. Cook v. Stewart et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 155 Fed. Appx. 367. 

No. 05–11291. Williams v. Robinson, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 169 Fed. Appx. 772. 

No. 05–11292. Torres v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–11295. Pierre v. Smith, Warden. C. A. 2d Cir. 
Certiorari denied. 

No. 05–11296. Wilson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11298. Ballard v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11299. Dorise v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 305. 

No. 05–11300. Woody v. Thompson, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11301. Gutierrez Bruno v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11302. Gutierrez Bruno v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 849 

549 U. S. October 2, 2006 

No. 05–11303. Sawyer v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 05–11305. Robinson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11306. Salazar v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 155 Fed. Appx. 795. 

No. 05–11307. Sandifur v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 146 Fed. Appx. 692. 

No. 05–11309. Oduok v. Phillips et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 154 Fed. Appx. 878. 

No. 05–11312. Galle v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 904 So. 2d 773. 

No. 05–11313. Harrison v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 386. 

No. 05–11314. Hunt v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 171. 

No. 05–11315. Flores-Velasquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 168 Fed. Appx. 650. 

No. 05–11316. Husser v. Ryan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11318. Payne v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 168 Fed. Appx. 642. 

No. 05–11319. Hernandez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 772. 

No. 05–11320. French v. Duncan, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 173 Fed. Appx. 611. 

No. 05–11322. Nipper v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 174. 

No. 05–11324. Kalasho v. City of Eastpointe, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 05–11326. Jarvis v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 922 So. 2d 198. 
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No. 05–11328. McGee v. Superior Court of California, 
Sacramento County, et al. Ct. App. Cal., 3d App. Dist. Cer­
tiorari denied. 

No. 05–11329. Paredes-Chavez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 169 Fed. Appx. 852. 

No. 05–11330. Deberry et al. v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 430 F. 3d 1294. 

No. 05–11332. Blanco-Loya v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 175 Fed. Appx. 856. 

No. 05–11333. Spears v. Betsy Johnson Health Care Sys­

tems, Inc., et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 158 Fed. Appx. 516. 

No. 05–11334. Zornes v. Jones, Director, Oklahoma De­

partment of Corrections. C. A. 10th Cir. Certiorari denied. 
Reported below: 177 Fed. Appx. 786. 

No. 05–11335. Thomas v. Federal Congress Member En­

forcement of Prison Litigation Reform Act et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–11337. Hubenka v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 438 F. 3d 1026. 

No. 05–11339. Hills v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 924 So. 2d 995. 

No. 05–11340. Gray v. Richmond Public Schools. C. A. 
4th Cir. Certiorari denied. Reported below: 148 Fed. Appx. 185. 

No. 05–11341. McConico v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 05–11342. Rice v. Ohio. Ct. App. Ohio, Hamilton County. 
Certiorari denied. 

No. 05–11343. Sanders v. Ohio. Ct. App. Ohio, Summit 
County. Certiorari denied. 

No. 05–11344. McCree v. Marshall, Individually and in 
His Official Capacity as Sheriff, et al. C. A. 11th Cir. 
Certiorari denied. 
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No. 05–11345. Metters v. Ransdell, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 175 Fed. Appx. 833. 

No. 05–11346. McQueen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 445 F. 3d 757. 

No. 05–11347. McKnight v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 448 F. 3d 237. 

No. 05–11348. Sanchez v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 05–11349. Ringo v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 134 Cal. App. 4th 870, 
36 Cal. Rptr. 3d 444. 

No. 05–11351. Martinez Perez v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 172 Fed. Appx. 76. 

No. 05–11352. Ortiz v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 05–11354. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 7. 

No. 05–11355. Raven v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11357. Lott v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 433 F. 3d 718. 

No. 05–11358. Mason v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 262. 

No. 05–11359. Maxwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 442. 

No. 05–11360. Mason v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 510. 

No. 05–11361. Gallardo-De Anda, aka Lopez, aka Gal­

lardo, aka Mendoza-Lopez, aka Padilla v. United States 
(Reported below: 169 Fed. Appx. 337); Meza-Robledo, aka 
Hernandez-Rodriguez v. United States (169 Fed. Appx. 304); 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

852 OCTOBER TERM, 2006 

October 2, 2006 549 U. S. 

and Mendoza-Tovar v. United States (168 Fed. Appx. 660). 
C. A. 5th Cir. Certiorari denied. 

No. 05–11362. Flores-Serrano v. United States (Reported 
below: 169 Fed. Appx. 297); Gainer v. United States (169 Fed. 
Appx. 841); and Gonzalez v. United States (169 Fed. Appx. 
346). C. A. 5th Cir. Certiorari denied. 

No. 05–11364. Ott v. Carey, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 05–11365. Misiak v. Kimberly. Ct. App. Wash. Certio­
rari denied. Reported below: 128 Wash. App. 1056. 

No. 05–11366. Cooper v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. 

No. 05–11367. Challenor v. Colorado. Ct. App. Colo. 
Certiorari denied. 

No. 05–11368. Black v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 05–11369. Schmidt v. United States District Court 
for the Northern District of Florida. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11370. Siler v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 423. 

No. 05–11371. Bolling v. Ohio. Ct. App. Ohio, Montgomery 
County. Certiorari denied. 

No. 05–11374. Bartholomew v. Washington. Ct. App. 
Wash. Certiorari denied. Reported below: 127 Wash. App. 1006. 

No. 05–11375. Allen v. Wisconsin. Ct. App. Wis. Certio­
rari denied. 

No. 05–11377. Blyther v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 175 N. C. App. 226, 623 
S. E. 2d 43. 

No. 05–11378. Morris v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 429 F. 3d 65. 
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No. 05–11379. Neal v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 542. 

No. 05–11381. Elliot v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 37 Cal. 4th 453, 122 P. 3d 968. 

No. 05–11382. Creel v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 158 Fed. Appx. 627. 

No. 05–11383. Del Rio, aka Torres, aka Ramo v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
168 Fed. Appx. 923. 

No. 05–11384. Conway v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 108 Ohio St. 3d 214, 842 N. E. 2d 996. 

No. 05–11385. Roberson v. United States (three judg­
ments). C. A. 8th Cir. Certiorari denied. 

No. 05–11386. Richards v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11387. Lindell v. Houser et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 422 F. 3d 1033. 

No. 05–11388. Suggs v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 05–11389. McGuire v. Kane, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 583. 

No. 05–11390. Prado v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 917. 

No. 05–11391. LaMar v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 169 Fed. Appx. 813. 

No. 05–11392. Lawson v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–11393. Smith v. United States et al. C. A. D. C. 
Cir. Certiorari denied. Reported below: 170 Fed. Appx. 141. 

No. 05–11394. Biros v. Bagley, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 422 F. 3d 379. 
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No. 05–11396. Adkins v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 961. 

No. 05–11398. Waller v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 05–11399. Ward v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 05–11400. Williams v. Epps, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari 
denied. 

No. 05–11401. Van Stuyvesant v. Dime Bank Corp. et al. 
C. A. 2d Cir. Certiorari denied. 

No. 05–11402. Yonai v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 05–11403. Winston v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1250, ––– 
N. E. 2d –––. 

No. 05–11404. Taylor v. Chao, Secretary of Labor. C. A. 
4th Cir. Certiorari denied. Reported below: 170 Fed. Appx. 826. 

No. 05–11405. Venkatesan v. New York. App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 295 
App. Div. 2d 635, 743 N. Y. S. 2d 615. 

No. 05–11406. Si v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 05–11408. Ortiz v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 05–11410. Arthur v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 05–11412. Sims v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 05–11413. Smith v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–11414. Lopez-Lara v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11415. Diaw v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 434 F. 3d 1270. 

No. 05–11416. Baber v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 842 N. E. 2d 343. 

No. 05–11417. Bingham v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11420. Vargas-Vasquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 169 Fed. Appx. 902. 

No. 05–11421. Mitchell v. Oklahoma et al. Sup. Ct. Okla. 
Certiorari denied. Reported below: 131 P. 3d 116. 

No. 05–11423. Khan v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 877. 

No. 05–11424. Loud v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 155 Fed. Appx. 314. 

No. 05–11425. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 440 F. 3d 927. 

No. 05–11426. Matkin v. Henry, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 160 Fed. Appx. 602. 

No. 05–11427. Duke v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 110, 623 S. E. 
2d 11. 

No. 05–11428. Donikin-El, aka Donikin v. Johnson, Direc­

tor, Virginia Department of Corrections. C. A. 4th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 153. 

No. 05–11429. Durham v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 446 Mass. 212, 843 
N. E. 2d 1035. 

No. 05–11430. Ester v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 163 Fed. Appx. 441. 
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No. 05–11431. Reinhart v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 442 F. 3d 857. 

No. 05–11432. Self v. Crum. C. A. 10th Cir. Certiorari de­
nied. Reported below: 439 F. 3d 1227. 

No. 05–11433. Smith v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 05–11434. Shaw v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–11435. Said v. Commissioner of Internal Revenue. 
C. A. 9th Cir. Certiorari denied. 

No. 05–11436. Anderson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 446 F. 3d 870. 

No. 05–11437. Adkins v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 961. 

No. 05–11438. Bonner v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 425 F. 3d 1145. 

No. 05–11439. Bates v. Wallace, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11441. Dolenz v. Corpus Christi International 
School of Sailing, Inc., et al. Ct. App. Tex., 5th Dist. Cer­
tiorari denied. 

No. 05–11442. Edmonds v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11443. Villarreal v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11444. Triggs v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 153 Fed. Appx. 184. 

No. 05–11445. Calton v. City of Garland, Texas, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 170 Fed. 
Appx. 338. 

No. 05–11446. Davis v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 914 So. 2d 200. 
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No. 05–11447. Downs v. Hubbert. C. A. 9th Cir. Certio­
rari denied. 

No. 05–11448. Sokolsky v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–11449. Adderly v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 152 Fed. Appx. 292. 

No. 05–11450. Briggs v. City of Asheville Police De­

partment et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 172 Fed. Appx. 516. 

No. 05–11451. Pineda v. Bridgett. Sup. Ct. Cal. Certio­
rari denied. 

No. 05–11452. Perez v. Scribner, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 05–11453. Young v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 05–11454. Wilson v. United States District Court 
for the District of Arizona. C. A. 9th Cir. Certiorari 
denied. 

No. 05–11455. Carter v. Luebbers, Superintendent, 
Farmington Correctional Center. C. A. 8th Cir. Certio­
rari denied. 

No. 05–11456. Moats v. Cooke, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 05–11457. Pineda v. Gibson. Ct. App. Cal., 3d App. Dist. 
Certiorari denied. 

No. 05–11458. Ocasio v. Needham, Judge, Superior Court 
of California, Alameda County, et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 55. 

No. 05–11459. Ochoa Estrada v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 170 Fed. Appx. 899. 

No. 05–11460. Pajardo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 476. 
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No. 05–11461. Sidwell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 440 F. 3d 865. 

No. 05–11462. Scott v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 921 So. 2d 904. 

No. 05–11463. Madan v. Chao, Secretary of Labor. C. A. 
D. C. Cir. Certiorari denied. 

No. 05–11464. Logreira v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. Reported below: 161 Fed. Appx. 902. 

No. 05–11465. Ketchup v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11466. Smith v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 05–11468. Lopez Moya v. Giurbino, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 741. 

No. 05–11469. Patterson v. Allstate Insurance Co. Sup. 
Ct. Kan. Certiorari denied. 

No. 05–11470. Coulter v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. Reported below: 365 Ark. 262, 227 S. W. 3d 904. 

No. 05–11471. Berry v. Grigas, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 188. 

No. 05–11472. Byrd v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 662. 

No. 05–11473. Beeman v. Ortiz, Executive Director, Col­

orado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 767. 

No. 05–11476. Castro v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 469. 

No. 05–11477. Arevalo Chavez v. California. Ct. App. 
Cal., 4th App. Dist., Div. 2. Certiorari denied. 

No. 05–11478. Coleman v. Unger, Superintendent, Or­

leans Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 05–11479. Desamours v. McDonough, Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11480. Tolbert v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11481. Williams v. California; and 
No. 05–11702. Williams v. California. Ct. App. Cal., 2d 

App. Dist. Certiorari denied. 

No. 05–11482. Trueblood v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11483. Torres-Villa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 170 Fed. Appx. 893. 

No. 05–11484. Villanueva v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 633. 

No. 05–11485. Roberts v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–11486. Lowe v. United States Attorney’s Office 
et al. C. A. D. C. Cir. Certiorari denied. 

No. 05–11487. Garcia-Avalino v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 444 F. 3d 444. 

No. 05–11488. Foster v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11489. Floyd v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 122 Fed. Appx. 98. 

No. 05–11490. Flores v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. Reported below: 170 S. W. 3d 722. 

No. 05–11491. Hernandez-De la Torre v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 169 Fed. 
Appx. 890. 

No. 05–11492. Gibson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 6. 
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No. 05–11494. Haydon v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Reported below: 187 S. W. 3d 300. 

No. 05–11495. Gross v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 478. 

No. 05–11496. Gongora v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 05–11497. Garcia Del Fierro, aka Garcia v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 169 
Fed. Appx. 896. 

No. 05–11498. Flores v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 722. 

No. 05–11499. Culkin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 675. 

No. 05–11500. Garcia Espitia v. Kane, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 05–11501. Payne v. West Virginia. Cir. Ct. Harrison 
County, W. Va. Certiorari denied. 

No. 05–11502. Hoa Duy Dinh v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 05–11505. Adams v. Bledsoe, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 483. 

No. 05–11506. Butler v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 05–11507. Brown v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 206. 

No. 05–11508. Blanks v. Scribner, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 177 Fed. Appx. 566. 

No. 05–11509. Willis v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 433 F. 3d 634. 

No. 05–11510. Vereen v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 810. 

No. 05–11511. Wesley v. Curtis, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 475. 
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No. 05–11512. Villalongo v. Virginia Department of Cor­

rections. C. A. 4th Cir. Certiorari denied. Reported below: 
186 Fed. Appx. 334. 

No. 05–11513. Nesbitt v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 603. 

No. 05–11514. Swain v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 181 S. W. 3d 359. 

No. 05–11515. Brewer v. Schumacher et al. Ct. App. 
Tex., 11th Dist. Certiorari denied. 

No. 05–11516. Bergman v. LaCouture. Sup. Ct. Colo. 
Certiorari denied. 

No. 05–11517. Allen v. Social Security Administration. 
C. A. 4th Cir. Certiorari denied. Reported below: 160 Fed. 
Appx. 335. 

No. 05–11518. Gross v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 926 So. 2d 1282. 

No. 05–11519. Hollins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 855. 

No. 05–11520. Hendrickson v. Watters. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11521. Gonzalez-Lauzan, aka Gonzalez v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
437 F. 3d 1128. 

No. 05–11523. Hemler, aka Rich v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 169 Fed. Appx. 897. 

No. 05–11524. Dantzler v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 996. 

No. 05–11525. Campbell v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 05–11526. Daily v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 918 So. 2d 294. 

No. 05–11529. Ramirez-Arroyo v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 170 Fed. Appx. 839. 
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No. 05–11530. DeLeon Salinas v. United States (Reported 
below: 177 Fed. Appx. 398); Del Bosque v. United States (170 
Fed. Appx. 888); Camacho v. United States (169 Fed. Appx. 
375); Sanchez v. United States (176 Fed. Appx. 513); Molina 
v. United States (174 Fed. Appx. 812); Toro-Munoz v. United 
States (176 Fed. Appx. 517); and Martinez v. United States 
(178 Fed. Appx. 404). C. A. 5th Cir. Certiorari denied. 

No. 05–11531. Rogers v. Tennessee. Sup. Ct. Tenn. Cer­
tiorari denied. Reported below: 188 S. W. 3d 593. 

No. 05–11532. Olea Ramirez v. Clark. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 767. 

No. 05–11533. Cortez v. Illinois. Sup. Ct. Ill. Certiorari 
denied. 

No. 05–11534. Diaz v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 884. 

No. 05–11535. Smith v. Hall, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 05–11536. Walton v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11538. Washington v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 435 F. 3d 860. 

No. 05–11539. Taylor v. New Mexico. Ct. App. N. M. Cer­
tiorari denied. 

No. 05–11540. Perea v. Arizona. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 

No. 05–11541. Mulero v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 91 Conn. App. 509, 881 
A. 2d 1039. 

No. 05–11542. Saunders v. Edwards, Superintendent, 
Otisville Correctional Facility, et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 872. 

No. 05–11543. Reynolds v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–11544. Cuevas Reveles v. Gonzales, Attorney 
General. C. A. 9th Cir. Certiorari denied. Reported below: 
161 Fed. Appx. 729. 

No. 05–11545. Stern v. University of Massachusetts at 
Amherst et al. C. A. 1st Cir. Certiorari denied. 

No. 05–11546. Bailey v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 925 So. 2d 318. 

No. 05–11547. Bates v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11548. Bell v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 166 Fed. Appx. 88. 

No. 05–11549. Barnett v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 05–11551. Rathbone v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 533. 

No. 05–11553. Shoyinka v. City of Santa Monica, Califor­

nia, et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 05–11554. Jablonski v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 37 Cal. 4th 774, 126 P. 3d 938. 

No. 05–11555. Majid et al. v. Smith, Superintendent, 
Shawangunk Correctional Facility, et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 428 F. 3d 112. 

No. 05–11556. Powell v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 267. 

No. 05–11557. Fratila v. Boudloche, Trustee. C. A. 5th 
Cir. Certiorari denied. Reported below: 168 Fed. Appx. 594. 

No. 05–11559. Schjang v. Budge, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11560. Pena-Carrillo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 171 Fed. Appx. 29. 

No. 05–11562. Padron-Balderas v. United States (Re­
ported below: 171 Fed. Appx. 452); Pimentel-Hillan, aka 
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Pimental-Hillan, aka Pimental-Valencia v. United States 
(171 Fed. Appx. 459); Gamez-Ortiz v. United States (176 Fed. 
Appx. 515); Martinez-Casares v. United States (180 Fed. 
Appx. 506); Delgado-Guerrero v. United States (177 Fed. 
Appx. 395); Estrada-Ramirez v. United States (176 Fed. 
Appx. 470); Rodriguez-Lopez, aka Perez v. United States 
(176 Fed. Appx. 510); Benitez-Delgado v. United States (175 
Fed. Appx. 684); and Gonzalez-Vela v. United States (177 
Fed. Appx. 393). C. A. 5th Cir. Certiorari denied. 

No. 05–11563. Knauss v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 772. 

No. 05–11564. Subica v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 59. 

No. 05–11565. Romero-Sanchez v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 05–11566. Reyes Cannady v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 173 Fed. Appx. 321. 

No. 05–11567. Dawson v. Nevada et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 145. 

No. 05–11568. Boykin v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 05–11570. Christy v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 285. 

No. 05–11571. Chaudhry v. Ford Motor Co. et al. C. A. 
7th Cir. Certiorari denied. Reported below: 157 Fed. Appx. 927. 

No. 05–11573. Kromah v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 889 A. 2d 114. 

No. 05–11574. Lopez v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11575. Larumbe-Zuniga v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 182 Fed. Appx. 651. 

No. 05–11576. Reinhardt v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 
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No. 05–11577. Kim et al. v. Kia Motors America. Ct. App. 
Mich. Certiorari denied. 

No. 05–11578. Kamasinski v. Florida. Sup. Ct. Fla. Cer­
tiorari denied. Reported below: 929 So. 2d 1053. 

No. 05–11579. Soliman v. Johanns, Secretary of Agricul­

ture. C. A. 8th Cir. Certiorari denied. Reported below: 412 
F. 3d 920. 

No. 05–11580. Batts et al. v. United States;

No. 05–11600. Langston v. United States;

No. 06–6015. Brown v. United States; and

No. 06–6033. Allen v. United States. C. A. 4th Cir. Cer­


tiorari denied. Reported below: 171 Fed. Appx. 977. 

No. 05–11581. Kumar v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 361. 

No. 05–11583. Patkins v. California (three judgments). 
Sup. Ct. Cal. Certiorari denied. 

No. 05–11585. Delarosa v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 588. 

No. 05–11586. Duarte-Juarez v. United States (Reported 
below: 441 F. 3d 336); Rodriguez-Orellana v. United States 
(170 Fed. Appx. 905); Ramirez-Aguilar v. United States (171 
Fed. Appx. 449); Villela-Espinosa v. United States (170 Fed. 
Appx. 903); Morales-Cerna, aka Morelas-Serna v. United 
States (184 Fed. Appx. 374); Rubio-Cruz v. United States (169 
Fed. Appx. 256); Monge-Anaya, aka Artiaga-Anaya v. United 
States (176 Fed. Appx. 619); Gonzalez-Lopez v. United States 
(176 Fed. Appx. 516); Jimenez-Calderon v. United States (176 
Fed. Appx. 500); Arellano-Escalante v. United States (174 
Fed. Appx. 817); Borjas-Guerrero v. United States (176 Fed. 
Appx. 441); Santillano-Rodriquez v. United States (176 Fed. 
Appx. 500); Diaz-Zavala v. United States (180 Fed. Appx. 511); 
Pena-Garza v. United States (176 Fed. Appx. 444); Meza-

Perez  v. United  States  (176 Fed. Appx. 524);  Cruz-

Hernandez v. United States (176 Fed. Appx. 521); and 
Ramirez-Nicolas v. United States (179 Fed. Appx. 917). 
C. A. 5th Cir. Certiorari denied. 
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No. 05–11587. Ballenger v. McMaster, Attorney Gen­

eral of South Carolina, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 146 Fed. Appx. 697. 

No. 05–11588. Carter v. Grams, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 480. 

No. 05–11589. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 668. 

No. 05–11591. Scheib v. Mellon Bank et al. Super. Ct. 
Pa. Certiorari denied. 

No. 05–11592. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 438. 

No. 05–11593. Sanchez-Morales v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 171 Fed. Appx. 486. 

No. 05–11594. Rollins v. Tennessee. Sup. Ct. Tenn. Cer­
tiorari denied. Reported below: 188 S. W. 3d 553. 

No. 05–11595. Cousins v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 455 F. 3d 1116. 

No. 05–11597. Davila-Rodriguez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 166 Fed. Appx. 
399. 

No. 05–11598. Dieken v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 432 F. 3d 906. 

No. 05–11599. Mackenstadt v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 171 Fed. Appx. 598. 

No. 05–11601. Jarvis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 868. 

No. 05–11602. Johnson v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 127 Wash. App. 1026. 

No. 05–11603. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11605. Pugh v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 28. 
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No. 05–11606. Munoz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 51. 

No. 05–11607. Napier v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 436 F. 3d 1133. 

No. 05–11608. Martinez-Alfaro v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 171 Fed. Appx. 483. 

No. 05–11609. Allen v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 297, 626 S. E. 
2d 271. 

No. 05–11611. Brock v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 199. 

No. 05–11612. Beras v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 05–11613. Alexis v. Holmes, District Director, Buf­

falo, Immigration and Customs Enforcement, et al. 
C. A. 2d Cir. Certiorari denied. 

No. 05–11614. Paulino v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11615. Ledford v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 443 F. 3d 702. 

No. 05–11616. Pearson v. Turpin, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11617. Mercer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 105. 

No. 05–11619. Whitted v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 919. 

No. 05–11620. Williams v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–11621. Robinson v. Ortiz, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 443 F. 3d 718. 

No. 05–11623. Nyhuis v. United States. C. A. 3d Cir. 
Certiorari denied. 
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No. 05–11624. Safrit v. Pinion, Superintendent, Piedmont 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 180 Fed. Appx. 430. 

No. 05–11625. Edmonson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 37. 

No. 05–11626. Carter v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 05–11628. Carter v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11629. Robinson v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 05–11630. Lisbey v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 420 F. 3d 930. 

No. 05–11631. Jackson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 160 Fed. Appx. 518. 

No. 05–11633. Steele v. Stansberry, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 158 Fed. Appx. 495. 

No. 05–11634. Nickola v. Storage Technology Corp. 
C. A. 10th Cir. Certiorari denied. Reported below: 160 Fed. 
Appx. 658. 

No. 05–11635. Nance v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 280 Ga. 125, 623 S. E. 2d 470. 

No. 05–11636. Mendoza-Gonzalez, aka Chavez-Nevarez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 169 Fed. Appx. 323. 

No. 05–11637. Neugebauer v. Barnhart, Commissioner of 
Social Security. C. A. 9th Cir. Certiorari denied. Reported 
below: 154 Fed. Appx. 649. 

No. 05–11638. McDaniel v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 456. 

No. 05–11640. Jorgensen v. Belo Interactive et al. Ct. 
App. Ariz. Certiorari denied. 
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No. 05–11641. Marion v. Sherman, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11642. Reed v. Helling, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 172 Fed. Appx. 205. 

No. 05–11643. Simelton v. Frank, Secretary, Wisconsin 
Department of Corrections. C. A. 7th Cir. Certiorari de­
nied. Reported below: 446 F. 3d 666. 

No. 05–11644. Bear Child v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 666. 

No. 05–11645. Almeida-Vega v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 637. 

No. 05–11646. Thurston v. Federal Bureau of Prisons. 
C. A. 11th Cir. Certiorari denied. 

No. 05–11648. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 997. 

No. 05–11649. Wardley v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. 

No. 05–11650. West v. Berge, Warden. C. A. 7th Cir. Cer­
tiorari denied. 

No. 05–11651. West v. Hautamaki et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 672. 

No. 05–11652. Tracey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11653. Cross, aka Saravia, aka Goins v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
143 Fed. Appx. 298. 

No. 05–11654. Callies v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 158 Fed. Appx. 585. 

No. 05–11655. Peeples v. Ohio. Ct. App. Ohio, Pickaway 
County. Certiorari denied. 

No. 05–11657. Barber v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 
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No. 05–11658. Evans v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 883 A. 2d 146. 

No. 05–11660. Class v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 363 Ill. App. 3d 1193, ––– 
N. E. 2d –––. 

No. 05–11661. Daniels v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 05–11662. Price v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 05–11663. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 336. 

No. 05–11664. Stanford v. Smith, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11665. Norman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 162 Fed. Appx. 866. 

No. 05–11666. Brown v. Cathel, Administrator, New Jer­

sey State Prison. C. A. 3d Cir. Certiorari denied. 

No. 05–11668. Singletary v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 05–11669. Stapleton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 439. 

No. 05–11670. Simmons v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11671. Washington v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 437 F. 3d 829. 

No. 05–11672. Waithe v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11673. Valdez-Reyes v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 165 Fed. Appx. 387. 

No. 05–11674. Campbell v. Henry, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 05–11675. Davis v. Stapleton et al. C. A. 6th Cir. 
Certiorari denied. 
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No. 05–11676. Calderon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 385. 

No. 05–11677. Kindrix v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 05–11678. Kutilek v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 05–11679. LeGrande v. Polk, Warden, et al. C. A. 
4th Cir. Certiorari denied. 

No. 05–11680. LaCava v. Shannon, Superintendent, State 
Correctional Institution at Frackville, et al. Sup. Ct. 
Pa. Certiorari denied. 

No. 05–11681. Smith v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 177 Fed. Appx. 647. 

No. 05–11682. Stewart v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 05–11683. Singer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 66. 

No. 05–11684. Toledo v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 05–11687. Barrow v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 448 F. 3d 37. 

No. 05–11688. Ault v. Haines, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 339. 

No. 05–11689. Mitchell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 203. 

No. 05–11690. Newton v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 05–11691. Clemente  Olmedo,  aka  Contreras  v. 
United States (Reported below: 172 Fed. Appx. 581); 
Hernandez-Perez v. United States (176 Fed. Appx. 446); 
Barraza-Perez v. United States (176 Fed. Appx. 443); Cruz-

Cervantes  v. United  States  (176 Fed. Appx. 533);  
Hernandez-Hernandez v. United States (176 Fed. Appx. 
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524); Rodriguez-Juarez, aka Hernandez-Rodriguez v. 
United States (176 Fed. Appx. 501); Bermudez-Olivarez 
v. United States (176 Fed. Appx. 511); Figueroa-Rojas v. 
United States (176 Fed. Appx. 602); Osorio-Carballo v. 
United States (176 Fed. Appx. 604); Perez-Toj v. United 
States (181 Fed. Appx. 464); Zuniga-Alcala, aka Armando 
Zuniga, aka Ramon Garcia, aka Garcia v. United States 
(174 Fed. Appx. 197); Gomez-Morales, aka Ramirez-Morales, 
aka Gonzalez-Morales v. United States (174 Fed. Appx. 831); 
Andrade v. United States (176 Fed. Appx. 445); Lopez-

Rodriguez v. United States (176 Fed. Appx. 447); Palacio-

Garcia v. United States (176 Fed. Appx. 527); and Diaz-

Marquez v. United States (177 Fed. Appx. 405). C. A. 5th Cir. 
Certiorari denied. 

No. 05–11692. Perez v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–11693. Peay v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 290. 

No. 05–11694. Jaquez-Mercado v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 175 Fed. Appx. 154. 

No. 05–11695. Little v. Herrera, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–11696. Monroe v. Ohio. Ct. App. Ohio, Franklin 
County. Certiorari denied. 

No. 05–11697. Merchant v. Strohbehn, Executive Direc­

tor, Adult Community Corrections of Laramie County, 
Wyoming, et al. Sup. Ct. Wyo. Certiorari denied. 

No. 05–11699. Arias v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 431 F. 3d 1327. 

No. 05–11700. Peker v. Fader et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 164 Fed. Appx. 49. 

No. 05–11701. Pickard v. Thompson, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 170 Fed. Appx. 86. 

No. 05–11703. McCalister v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 165 Fed. Appx. 599. 
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No. 05–11705. Romero-Flores v. United States (Reported 
below: 174 Fed. Appx. 807); Romero-Villarreal v. United 
States (176 Fed. Appx. 432); and Martinez-Higareda v. 
United States (177 Fed. Appx. 403). C. A. 5th Cir. Certio­
rari denied. 

No. 05–11706. Silva-Gonzalez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 171 Fed. Appx. 702. 

No. 05–11707. Rock v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 05–11711. Pirtle v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 224. 

No. 05–11713. Pugh v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 161 Fed. Appx. 880. 

No. 05–11714. Landrau-Lopez v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 444 F. 3d 19. 

No. 05–11715. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 772. 

No. 05–11716. Martin v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11717. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 553. 

No. 05–11718. Seckman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 193. 

No. 05–11719. Stephenson v. DiGuglielmo, Superintend­

ent, State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 05–11720. Sarno v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 155 Fed. Appx. 659. 

No. 05–11721. Purkey v. Green, Sheriff, Wyandotte 
County, Kansas, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 164 Fed. Appx. 792. 
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No. 05–11722. Reed v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 443 F. 3d 600. 

No. 05–11723. Raleigh v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 932 So. 2d 1054. 

No. 05–11724. Lindell v. Govier. C. A. 7th Cir. Certiorari 
denied. Reported below: 169 Fed. Appx. 999. 

No. 05–11725. Tatum v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 925 So. 2d 317. 

No. 05–11726. Menotti v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 347 Ill. App. 3d 1108, 867 
N. E. 2d 119. 

No. 05–11727. Addams-More v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 144 Fed. Appx. 886. 

No. 05–11728. Amarra-Herrarte v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 153 Fed. Appx. 452. 

No. 05–11730. Buzia v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 926 So. 2d 1203. 

No. 05–11732. McCrea et al. v. Evans, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 167 Fed. Appx. 649. 

No. 05–11737. Foust v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 05–11738. Griffin v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 506. 

No. 05–11739. Gann v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 160 Fed. Appx. 466. 

No. 05–11740. Harris v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 972. 

No. 05–11741. Gomez-Madrigal v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 171 Fed. Appx. 
326. 

No. 05–11742. Ham v. Pennington County Board of Com­

missioners et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 158 Fed. Appx. 761. 
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No. 05–11743. Farmer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 670. 

No. 05–11744. Fedorowicz v. Utah. Ct. App. Utah. Certio­
rari denied. 

No. 05–11745. Grullon v. Gonzales, Attorney General, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 05–11746. White v. Schriro, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 168 Fed. Appx. 846. 

No. 05–11747. Sanchez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11748. Hurst v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 181, 624 S. E. 
2d 309. 

No. 05–11749. Francisco v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 144. 

No. 05–11752. Hughes v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 05–11753. Hernandez v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 05–11754. Higgins v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 918 So. 2d 309. 

No. 05–11755. Frausto-Garcia v. United States (Reported 
below: 172 Fed. Appx. 40); and Garcia v. United States (172 
Fed. Appx. 46). C. A. 5th Cir. Certiorari denied. 

No. 05–11756. Hoevenaar v. Lazaroff, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 422 F. 3d 366. 

No. 05–11757. Garcia-Gonzalez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 168 Fed. Appx. 564. 

No. 05–11758. Crowffey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 249. 

No. 05–11759. Dalrymple v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 145 Fed. Appx. 608. 
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No. 05–11760. Carter v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 79. 

No. 05–11763. Ortiz-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 427 F. 3d 567. 

No. 05–11766. Lyons v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 450 F. 3d 834. 

No. 05–11767. Kennedy v. Kennedy. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 05–11769. Byers v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 234. 

No. 05–11771. York v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 655. 

No. 05–11772. White v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 05–11773. Garvin v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 219 Ill. 2d 104, 847 N. E. 2d 82. 

No. 05–11774. Hardesty v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 697. 

No. 05–11775. Manley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 531. 

No. 05–11776. McBride v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11777. West v. Stouffer, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 502. 

No. 05–11778. Taylor v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11779. Ali v. Johnson, Director, Virginia Depart­

ment of Corrections, et al. C. A. 4th Cir. Certiorari de­
nied. Reported below: 157 Fed. Appx. 601. 

No. 05–11780. Arline v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 05–11781. Williams v. City of Little Rock, Arkansas. 
C. A. 8th Cir. Certiorari denied. 

No. 05–11782. Williams v. Robert, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 05–11783. Alexander v. Oklahoma. Ct. Crim. App. 
Okla. Certiorari denied. 

No. 05–11784. Anderson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 05–11785. Goodman v. McBride, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 216. 

No. 05–11786. Hamani, aka Clemons v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 173 Fed. 
Appx. 147. 

No. 05–11787. Graham v. Kansas et al. Sup. Ct. Kan. 
Certiorari denied. 

No. 05–11788. Gamble v. Jones, Director, Oklahoma De­

partment of Corrections. C. A. 10th Cir. Certiorari denied. 
Reported below: 165 Fed. Appx. 698. 

No. 05–11789. Harris v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 05–11790. Iswed v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11791. Howard v. Smith, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11792. Hilton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 892. 

No. 05–11793. Glass v. Young, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 247. 

No. 05–11794. Gonzalez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 490. 

No. 05–11795. Green v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
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Division, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 176 Fed. Appx. 606. 

No. 05–11796. Franklin v. Ohio. Ct. App. Ohio, Montgom­
ery County. Certiorari denied. 

No. 05–11797. Digsby v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–11798. Echeverri v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 206. 

No. 05–11800. Evans v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–11801. Argueta Martinez v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 05–11802. Lassiter v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–11803. Leap v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 179 S. W. 3d 809. 

No. 05–11804. Gomez-Trujillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 165 Fed. Appx. 324. 

No. 05–11805. Harris v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 167 Fed. Appx. 359. 

No. 05–11806. Friedrich v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–11807. Gonzalez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 874. 

No. 05–11808. Garcia, aka Reyneros v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 174 Fed. 
Appx. 452. 

No. 05–11809. Garnier v. Miller-Stout, Superintendent, 
Airway Heights Corrections Center, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 597. 
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No. 05–11811. Hill v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 156 Fed. Appx. 607. 

No. 05–11812. Finn v. Humphrey, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11813. Fuentes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 155 Fed. Appx. 687. 

No. 05–11814. Bryant v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 344. 

No. 05–11815. Virgil v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 444 F. 3d 447. 

No. 05–11816. Davis v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 05–11817. Carter v. Dzurenda, Warden, et al. C. A. 
2d Cir. Certiorari denied. 

No. 05–11818. Dixon v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 05–11820. Manueles Montejo v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 442 F. 3d 213. 

No. 05–11823. Bolton v. AmSouth. C. A. 11th Cir. Certio­
rari denied. 

No. 05–11824. Carr v. Dwyer, Superintendent, South­

east Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 05–11826. Graham v. Galaza, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 05–11827. Fielding v. Massachusetts Judiciary. 
C. A. 1st Cir. Certiorari denied. 

No. 05–11828. Hoffman v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 883 A. 2d 688. 

No. 05–11829. Florence v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11830. Guishard v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 114. 
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No. 05–11831. Harper v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 05–11833. Head v. Adams, Warden. C. A. D. C. Cir. 
Certiorari denied. 

No. 05–11834. Gann v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 196. 

No. 05–11835. Harris v. Martin, Superintendent, Miami 
Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 05–11837. Perkins v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 294. 

No. 05–11838. LaFountain v. Caruso, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 05–11839. Johnson v. Haugland et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 139. 

No. 05–11840. Oliver v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 05–11841. Voegtlin v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 437 F. 3d 741. 

No. 05–11842. Watkins v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 05–11843. Vilardo v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 05–11844. Under Seal v. Under Seal. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 217. 

No. 05–11845. Lane v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 05–11846. Nunez v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–2. Authentic Hansom Cabs, Ltd. v. Nisselson, 
Trustee, et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 159 Fed. Appx. 221. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 881 

549 U. S. October 2, 2006 

No. 06–3. Payless ShoeSource, Inc. v. Adidas America, 
Inc., et al. C. A. 9th Cir. Certiorari denied. Reported below: 
166 Fed. Appx. 268. 

No. 06–4. Washington International Insurance Co. v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 177 Fed. Appx. 855. 

No. 06–6. Can-Am International, L. L. C. v. Republic of 
Trinidad and Tobago et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 169 Fed. Appx. 396. 

No. 06–7. Clementon Board of Education v. P. N., Indi­

vidually and By and Through His Parent and Legal 
Guardian, M. W. C. A. 3d Cir. Certiorari denied. Reported 
below: 442 F. 3d 848. 

No. 06–8. United Retired Pilots Benefit Protection 
Assn. et al. v. United Air Lines, Inc., et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 443 F. 3d 565. 

No. 06–9. Heavrin v. Schilling, Trustee. C. A. 6th Cir. 
Certiorari denied. Reported below: 422 F. 3d 405. 

No. 06–10. Norfolk Dredging Co. v. Wiley. C. A. 4th Cir. 
Certiorari denied. Reported below: 439 F. 3d 205. 

No. 06–12. United States ex rel. Joshi v. St. Luke’s Hos­

pital, Inc., et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 441 F. 3d 552. 

No. 06–13. Pike v. Government Employees Insurance Co. 
C. A. 6th Cir. Certiorari denied. Reported below: 174 Fed. 
Appx. 311. 

No. 06–14. Western Management, Inc. v. Commissioner of 
Internal Revenue. C. A. 9th Cir. Certiorari denied. Re­
ported below: 176 Fed. Appx. 778. 

No. 06–15. Tomic v. Catholic Diocese of Peoria. C. A. 7th 
Cir. Certiorari denied. Reported below: 442 F. 3d 1036. 

No. 06–16. Brown v. McLeod Regional Medical Center 
of the Pee Dee, Inc. C. A. 4th Cir. Certiorari denied. Re­
ported below: 166 Fed. Appx. 672. 
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No. 06–18. Rental Systems, Inc. v. Tyson et al. Ct. App. 
Tex., 1st Dist. Certiorari denied. 

No. 06–20. Farrales et al. v. United States Citizenship 
and Immigration Services et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–21. Fernandez, aka Morena v. United States. 
C. A. 2d Cir. Certiorari denied. Reported below: 443 F. 3d 19. 

No. 06–22. Wolfert, Executor of the Estate of Wolfert 
v. Transamerica Home First, Inc., et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 439 F. 3d 165. 

No. 06–24. Van De Berg v. Commissioner of Internal 
Revenue. C. A. 3d Cir. Certiorari denied. Reported below: 
175 Fed. Appx. 539. 

No. 06–25. Brooks v. American General Financial Serv­

ices, Inc. C. A. 8th Cir. Certiorari denied. 

No. 06–27. DCS Sanitation Management, Inc. v. Castillo 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 435 
F. 3d 892. 

No. 06–29. Kasler v. Bridges et al. Ct. App. N. C. Cer­
tiorari denied. 

No. 06–30. Alex D. v. Arizona Department of Economic 
Security et al. Ct. App. Ariz. Certiorari denied. 

No. 06–31. Gasser v. District of Columbia. C. A. D. C. 
Cir. Certiorari denied. Reported below: 442 F. 3d 758. 

No. 06–33. PG&E Corp. et al. v. California ex rel. Lock­

yer, Attorney General of California, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 433 F. 3d 1115. 

No. 06–34. MacEwan v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 445 F. 3d 237. 

No. 06–35. Malone v. American Equity Investment Life 
Insurance Co. et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 158 Fed. Appx. 198. 

No. 06–37. Kalil v. United States Department of Jus­

tice, Executive Office for Immigration Review, Office of 
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the Chief Administrative Hearing Officer, et al. C. A. 
2d Cir. Certiorari denied. Reported below: 144 Fed. Appx. 158. 

No. 06–39. Haig v. Damon et al. Sup. Ct. Haw. Certiorari 
denied. Reported below: 109 Haw. 502, 128 P. 3d 815. 

No. 06–41. Mills v. Para-Chem, dba Para-Chem Southern, 
Inc. C. A. 1st Cir. Certiorari denied. 

No. 06–42. Strickland v. Abbott, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 973. 

No. 06–45. Penley v. Collin County, Texas, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 446 F. 3d 572. 

No. 06–46. Clark v. Tilley, Sheriff, Perquimans County, 
North Carolina, et al. Gen. Ct. Justice, Super. Ct. Div., Per­
quimans County, N. C. Certiorari denied. 

No. 06–47. Markham v. United States et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 434 F. 3d 1185. 

No. 06–48. Soo Kyang Kim v. Gonzales, Attorney Gen­

eral. C. A. 4th Cir. Certiorari denied. Reported below: 161 
Fed. Appx. 242. 

No. 06–50. Johnson v. Woodcock. C. A. 8th Cir. Certiorari 
denied. Reported below: 444 F. 3d 953. 

No. 06–51. Incorvaia v. Incorvaia, nka Shafe, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 161 Fed. 
Appx. 847. 

No. 06–53. Jones v. Burnside, Judge, Court of Common 
Pleas, Cuyahoga County, Ohio, et al. Sup. Ct. Ohio. Cer­
tiorari denied. Reported below: 113 Ohio St. 3d 1211, 863 N. E. 
2d 617. 

No. 06–54. Hertz Corp. v. Cates, Individually and as 
Guardian of the Person of Cates, an Incapacitated Per­

son. C. A. 5th Cir. Certiorari denied. Reported below: 431 
F. 3d 456. 

No. 06–55. Martin v. United States Court of Interna­

tional Trade. C. A. Fed. Cir. Certiorari denied. Reported 
below: 154 Fed. Appx. 909. 
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No. 06–56. Parker v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 62 M. J. 459. 

No. 06–57. Pennock et ux., in Their Individual Capac­

ities and on Behalf of the Estate of Pennock v. Lenzi 
et ux., in Their Individual Capacities and dba Ridge Crest 
Farms, et al. Commw. Ct. Pa. Certiorari denied. Reported 
below: 882 A. 2d 1057. 

No. 06–60. Colorado v. Humphrey. Sup. Ct. Colo. Certio­
rari denied. Reported below: 132 P. 3d 352. 

No. 06–62. Gavlock et al. v. Deniker et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 244. 

No. 06–63. Roemer v. Board of Education of the City of 
New York et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 150 Fed. Appx. 38. 

No. 06–64. Ramsey v. Irvine et al. Ct. App. Colo. Certio­
rari denied. 

No. 06–65. Richmond et ux. v. Higgins, dba Nicholas G. 
Higgins & Associates. C. A. 8th Cir. Certiorari denied. Re­
ported below: 435 F. 3d 825. 

No. 06–67. Phelps v. Alameda County, California, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–68. Mauder v. Metropolitan Transit Authority 
of Harris County, Texas, aka Metro. C. A. 5th Cir. Certio­
rari denied. Reported below: 446 F. 3d 574. 

No. 06–69. Bestor v. Lieberman, United States Senator, 
et al. C. A. D. C. Cir. Certiorari denied. 

No. 06–70. Davis v. UNUM Life Insurance Company of 
America et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 444 F. 3d 569. 

No. 06–73. Hilbert et al. v. Conseco Services, L. L. C. 
Ct. App. Ind. Certiorari denied. Reported below: 836 N. E. 2d 
1001. 

No. 06–74. Gheorghiu v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 873. 
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No. 06–75. Gonzalez-Cortez v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 06–80. Louisiana Department of Transportation 
and Development v. Rouyea et al. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 913 So. 2d 892. 

No. 06–85. Maricopa County Sheriff’s Office et al. v. 
United States District Court for the District of Arizona. 
C. A. 9th Cir. Certiorari denied. 

No. 06–86. Smith v. Commissioner of Internal Revenue. 
C. A. 10th Cir. Certiorari denied. Reported below: 160 Fed. 
Appx. 666. 

No. 06–89. Bevill v. Sprint Communications Co., L. P. 
C. A. 1st Cir. Certiorari denied. Reported below: 163 Fed. 
Appx. 6. 

No. 06–90. Cain v. Forshey, Judge, City of Scottsdale 
Municipal Court, Arizona, et al. Ct. App. Ariz. Certio­
rari denied. 

No. 06–91. Dietrich & Associates v. Rogers et al. Ct. 
App. Mich. Certiorari denied. 

No. 06–92. Edwards et al. v. Securities and Exchange 
Commission. C. A. 5th Cir. Certiorari denied. Reported 
below: 160 Fed. Appx. 368. 

No. 06–93. Hancock v. Department of the Interior. 
C. A. Fed. Cir. Certiorari denied. Reported below: 176 Fed. 
Appx. 106. 

No. 06–95. Littlesun v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 444 F. 3d 1196. 

No. 06–96. Verola v. Colton, State Attorney, Nine­

teenth Judicial Circuit of Florida. C. A. 11th Cir. Certio­
rari denied. Reported below: 446 F. 3d 1206. 

No. 06–99. Turpin v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 06–104. Lane v. Wilson et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 172 Fed. Appx. 487. 
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No. 06–106. Ratsavong et al. v. Menevilay et al. Ct. 
App. Tex., 8th Dist. Certiorari denied. Reported below: 176 
S. W. 3d 661. 

No. 06–107. Richlin Security Service Co. v. Chertoff, 
Secretary of Homeland Security. C. A. Fed. Cir. Certio­
rari denied. Reported below: 437 F. 3d 1296. 

No. 06–108. Scovens v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 309. 

No. 06–109. Smith v. Brookshire Brothers, Inc. Ct. App. 
Tex., 1st Dist. Certiorari denied. Reported below: 176 S. W. 
3d 30. 

No. 06–110. Shetty v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 561. 

No. 06–112. Torromeo et al. v. Town of Fremont, New 
Hampshire. C. A. 1st Cir. Certiorari denied. Reported 
below: 438 F. 3d 113. 

No. 06–113. Philipose v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 636. 

No. 06–115. Roberto v. Fejeran et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 726. 

No. 06–117. Brady et al. v. Abbott Laboratories, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 433 
F. 3d 679. 

No. 06–118. Borrelli et al. v. Paulson, Secretary of 
the Treasury, et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 155 Fed. Appx. 556. 

No. 06–121. Quintanilla v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 63 M. J. 29. 

No. 06–123. Weltman, Weinberg & Reis Co., L. P. A. v. 
Todd. C. A. 6th Cir. Certiorari denied. Reported below: 434 
F. 3d 432. 

No. 06–124. Alaska Right to Life Committee v. Miles 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 441 
F. 3d 773. 
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No. 06–125. Williams v. Georgia et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–129. Duckman v. Vermont. Sup. Ct. Vt. Certiorari 
denied. Reported below: 179 Vt. 467, 898 A. 2d 734. 

No. 06–133. Athletic Alternatives, Inc. v. Benetton 
Trading USA, Inc. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 174 Fed. Appx. 571. 

No. 06–135. Pralutsky v. Metropolitan Life Insurance 
Co. C. A. 8th Cir. Certiorari denied. Reported below: 435 
F. 3d 833. 

No. 06–138. Kirkland v. Kirkland. Sup. Ct. Ga. Certio­
rari denied. 

No. 06–141. Given et ux. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 638. 

No. 06–143. West Hollywood Community Redevelopment 
Commission v. United States. C. A. 9th Cir. Certiorari 
denied. 

No. 06–148. Suter et al. v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 441 F. 3d 306. 

No. 06–149. Stuart v. Grievance Committee for the Sec­

ond and Eleventh Judicial Districts. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 22 App. 
Div. 3d 131, 803 N. Y. S. 2d 577. 

No. 06–151. Rottschaefer v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 145. 

No. 06–153. Rowe Entertainment, Inc., et al. v. William 
Morris Agency, Inc., et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 167 Fed. Appx. 227. 

No. 06–158. Bradley v. Nicholson, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 181 Fed. Appx. 989. 

No. 06–161. Dechert, Trustee for the Bankruptcy Es­

tate of Oyler v. Cadle Co. C. A. 7th Cir. Certiorari denied. 
Reported below: 441 F. 3d 474. 
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No. 06–165. Markovski v. Commissioner of Internal Rev­

enue. C. A. 2d Cir. Certiorari denied. 

No. 06–166. Vazquez-Botet v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 441 F. 3d 44. 

No. 06–168. Follum v. Follum, aka Violante. Ct. App. 
N. Y. Certiorari denied. Reported below: 6 N. Y. 3d 891, 850 
N. E. 2d 672. 

No. 06–178. Polanco v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–181. Peeler v. MCI, Inc., et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 447 F. 3d 992. 

No. 06–184. Delson v. Cino, Acting Secretary of Trans­

portation. C. A. 2d Cir. Certiorari denied. Reported below: 
144 Fed. Appx. 136. 

No. 06–186. USX Corp. v. Liberty Mutual Insurance Co. 
C. A. 3d Cir. Certiorari denied. Reported below: 444 F. 3d 192. 

No. 06–187. Wilson, Appearing in His Capacity as the 
Curator of the Interdict, Fontenot v. State Farm Fire & 
Casualty Co. C. A. 5th Cir. Certiorari denied. Reported 
below: 178 Fed. Appx. 437. 

No. 06–190. Lowgren v. Nicholson, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 157 Fed. Appx. 281. 

No. 06–191. Hamm et al. v. Millennium Income Fund, 
L. L. C. Ct. App. Tex., 1st Dist. Certiorari denied. Reported 
below: 178 S. W. 3d 256. 

No. 06–196. Spano et al. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 447 F. 3d 517. 

No. 06–199. Pacheco v. Cino, Acting Secretary of Trans­

portation, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 448 F. 3d 783. 

No. 06–200. Pieczenik v. New Jersey Alternate Benefit 
Program. Super. Ct. N. J., App. Div. Certiorari denied. 
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No. 06–202. Timley v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 443 F. 3d 615. 

No. 06–203. Atanus v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 434 F. 3d 
1324. 

No. 06–205. Alhalabi v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 443 F. 3d 605. 

No. 06–208. Harrison v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 411. 

No. 06–209. Hernandez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 418 F. 3d 1206. 

No. 06–212. Miranda v. Gonzales, Attorney General, 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
173 Fed. Appx. 840. 

No. 06–215. Cueto v. Stepp, Warden. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–220. Sanderson v. HCA-The Healthcare Co. et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 447 F. 3d 873. 

No. 06–221. Barnes v. Colorado. Ct. App. Colo. Certio­
rari denied. Reported below: 134 P. 3d 487. 

No. 06–225. Mitrano v. Kelly. Sup. Ct. N. H. Certiorari 
denied. 

No. 06–226. Park v. Braun et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 181 Fed. Appx. 670. 

No. 06–227. Shatley v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 448 F. 3d 264. 

No. 06–232. Perkins et al. v. Sebring Associates/The Ex­

celsior II et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 169 Fed. Appx. 686. 

No. 06–238. Westlands Water District v. State Water 
Resources Control Board. Ct. App. Cal., 3d App. Dist. Cer­
tiorari denied. Reported below: 136 Cal. App. 4th 674, 39 Cal. 
Rptr. 3d 189. 
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No. 06–239. Hansl v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 439 F. 3d 850. 

No. 06–251. Crawford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 594. 

No. 06–256. Parsons v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 561. 

No. 06–265. Magyari v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 63 M. J. 123. 

No. 06–5001. Watson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–5002. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 443. 

No. 06–5004. Vines v. Robinson, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 06–5005. Mumford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 767. 

No. 06–5006. Jackson v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–5007. Maldonado-Asencio v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 172 Fed. Appx. 
980. 

No. 06–5008. Mugan v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 441 F. 3d 622. 

No. 06–5009. Nevarez-Sanchez v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 184 Fed. Appx. 582. 

No. 06–5010. Quinonez-Aispuro v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 175 Fed. Appx. 884. 

No. 06–5011. Barbosa v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 30. 

No. 06–5012. Briggs v. City of Asheville Police Depart­

ment et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 172 Fed. Appx. 524. 
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No. 06–5014. Lewis v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–5016. Thessing v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. Reported below: 365 Ark. 384. 

No. 06–5017. Ayala v. United States (Reported below: 174 
Fed. Appx. 829); Camarillo-De La Cruz v. United States 
(174 Fed. Appx. 244); Rodriguez-Moctezuma, aka Lopez-

Moctezuma v. United States (176 Fed. Appx. 438); Saravia-

Casares v. United States (177 Fed. Appx. 381); Alfaro, aka 
Borjas v. United States (176 Fed. Appx. 450); Pelaes-Funtez 
v. United States; Perez-Sanchez v. United States (176 Fed. 
Appx. 488); Fernandez-Cusco v. United States (447 F. 3d 
382); Estrada-Borjas, aka Marquez v. United States (174 
Fed. Appx. 820); Resendiz-Rios v. United States (180 Fed. 
Appx. 539); and Archundia, aka Archundia-Mendoza, aka 
Archundia-Bustos v. United States (182 Fed. Appx. 354). 
C. A. 5th Cir. Certiorari denied. 

No. 06–5018. Adeyi v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 165 Fed. Appx. 944. 

No. 06–5019. Braxton v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 926 So. 2d 1262. 

No. 06–5020. Parker v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1235, ––– 
N. E. 2d –––. 

No. 06–5022. Calloway v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 964. 

No. 06–5023. Carter v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 883. 

No. 06–5024. Cano-Robledo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 172 Fed. Appx. 629. 

No. 06–5025. Morris, aka Harris v. Rice et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5026. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 438 F. 3d 1272. 
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No. 06–5027. Knowles v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 110. 

No. 06–5028. Zied-Campbell v. Pennsylvania Department 
of Transportation. Commw. Ct. Pa. Certiorari denied. 

No. 06–5029. Torres v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5030. Scinto v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 163 Fed. Appx. 239. 

No. 06–5031. Santos v. Scribner, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 06–5032. Ries v. United States. C. A. 6th Cir. Certio­
rari denied. 

No. 06–5033. Sares v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. 

No. 06–5034. Satterfield v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 16. 

No. 06–5035. Reyes-Martinez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–5036. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 451 F. 3d 209. 

No. 06–5038. Williford v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 06–5039. Pettway v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 926 So. 2d 1283. 

No. 06–5040. Pacheco-Navarette v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 432 F. 3d 967. 

No. 06–5043. Lynch v. Ficco, Superintendent, Souza-

Baranowski Correctional Center, et al. C. A. 1st Cir. 
Certiorari denied. Reported below: 438 F. 3d 35. 

No. 06–5045. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 791. 

No. 06–5047. Rocha v. Childress, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 387. 
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No. 06–5048. Rivers v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–5049. Seibert v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 923 So. 2d 460. 

No. 06–5051. Powell v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5052. Aboughantous v. Anselmo et al. Ct. App. 
La., 1st Cir. Certiorari denied. Reported below: 913 So. 2d 897. 

No. 06–5054. Tollette v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 280 Ga. 100, 621 S. E. 2d 742. 

No. 06–5055. Pinson v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–5056. Sterling v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 515. 

No. 06–5058. Perez v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5060. Clark v. Superior Court of California, Los 
Angeles County, et al. Ct. App. Cal., 2d App. Dist. Certio­
rari denied. 

No. 06–5062. Yarbrough v. United States (Reported below: 
176 Fed. Appx. 466); Osho v. United States (176 Fed. Appx. 
461); and Ledesma v. United States (176 Fed. Appx. 463). 
C. A. 5th Cir. Certiorari denied. 

No. 06–5063. Webster v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 442 F. 3d 1065. 

No. 06–5064. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–5065. Massey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 154 Fed. Appx. 769. 

No. 06–5066. Letourneau v. Kansas. Ct. App. Kan. Cer­
tiorari denied. 
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No. 06–5067. Loyd v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–5068. Cooper v. Humphrey, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5069. Crawford v. Wayne County Community Col­

lege District. C. A. 6th Cir. Certiorari denied. 

No. 06–5070. Rhodes v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 315. 

No. 06–5071. Smith v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 928 So. 2d 190. 

No. 06–5074. Arnold v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 06–5075. Bell v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–5077. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5078. London v. Harris, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5079. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5081. Hansen v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 434 F. 3d 92. 

No. 06–5082. Hicks v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 505. 

No. 06–5083. Holder v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 425. 

No. 06–5084. Gibson v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 175 N. C. App. 223, 622 
S. E. 2d 729. 

No. 06–5085. Humes et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 175 Fed. Appx. 291. 

No. 06–5086. Gardner v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 882. 
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No. 06–5087. Waller, aka Walker v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 175 Fed. 
Appx. 622. 

No. 06–5088. Taylor v. Smith, Warden. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–5089. Wattleton v. Beeler, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 852. 

No. 06–5091. Swinson v. Wallace, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5092. Ray v. California. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. 

No. 06–5094. Alexander v. Shan et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 571. 

No. 06–5095. Almonte v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5096. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5097. Burton v. DeRooy et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–5098. Bowman v. Neal, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 172 Fed. Appx. 819. 

No. 06–5099. Yazdchi et al. v. Bank One, Texas, N. A., 
et al. Ct. App. Tex., 1st Dist. Certiorari denied. Reported 
below: 177 S. W. 3d 399. 

No. 06–5100. Davis v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 928 So. 2d 1089. 

No. 06–5101. Ellis v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–5103. Carbajal v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 142 Fed. Appx. 775. 

No. 06–5104. Armbeck v. Quinones et al. C. A. 10th Cir. 
Certiorari denied. 
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No. 06–5105. Birula-Hernandez v. United States (Re­
ported below: 174 Fed. Appx. 835); Villasenor-Arroyo v. 
United States (174 Fed. Appx. 224); Guevara, aka Buchid-

Villanueva v. United States (176 Fed. Appx. 457); Perez-

Tostado v. United States (178 Fed. Appx. 406); and Villa­

nueva v. United States (174 Fed. Appx. 216). C. A. 5th Cir. 
Certiorari denied. 

No. 06–5106. Kadiku v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. 

No. 06–5108. Ramos v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 06–5109. Reynolds v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5110. Donaldson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 965. 

No. 06–5111. Dabney v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5112. Ficken, Individually, and as Father, Best 
Friend, and on Behalf of Ivanof, a Minor Child v. Golden 
et al. (two judgments). C. A. D. C. Cir. Certiorari denied. 

No. 06–5114. Pena v. McDonough, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5115. Smith v. Bayly, Associate Judge, Superior 
Court of the District of Columbia, et al. Ct. App. D. C. 
Certiorari denied. 

No. 06–5116. Richard v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5117. Ramirez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 514. 

No. 06–5118. Miranda-Moya v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 227. 

No. 06–5120. Mendez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 159 Fed. Appx. 436. 
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No. 06–5121. McLittle v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5122. Macias-Ortiz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 940. 

No. 06–5123. Mack v. Carey, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 159 Fed. Appx. 799. 

No. 06–5124. James v. York County Police Department 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 160 
Fed. Appx. 126. 

No. 06–5125. Lane v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 686. 

No. 06–5126. West v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 219. 

No. 06–5127. Serna-Flores v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 547. 

No. 06–5128. Saphao v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 126 Cal. App. 4th 935, 
24 Cal. Rptr. 3d 453. 

No. 06–5129. Shuler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 153 Fed. Appx. 218. 

No. 06–5130. Moberg v. Mosley, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5131. Ocasio v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–5132. Pugh v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 175 Fed. Appx. 390. 

No. 06–5133. Deras-Rodriguez, aka Devas-Rodriguez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 173 Fed. Appx. 355. 

No. 06–5134. Abelmessih v. Rucker et al. Ct. App. Cal., 
2d App. Dist. Certiorari denied. 
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No. 06–5135. Wilkerson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 156 Fed. Appx. 604. 

No. 06–5136. Butler v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 06–5137. Wallace v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5138. Tapp v. New York. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. 

No. 06–5140. Noyes v. Henry, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–5141. Owens v. Moore et al. C. A. 6th Cir. Certio­
rari denied. 

No. 06–5143. O’Brian v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 445 Mass. 720, 840 
N. E. 2d 500. 

No. 06–5144. Ogunyale v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 06–5145. Pastor v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 565. 

No. 06–5146. Neeley v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–5147. Wilcher v. Epps, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari de­
nied. Reported below: 188 Fed. Appx. 279. 

No. 06–5150. Kelly v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5151. Lopez Parra v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 443 F. 3d 1026. 

No. 06–5153. Williams v. Withrow, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–5154. Weiswasser v. Mendoza-Powers, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 06–5155. Sparks v. Neven, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 175 Fed. Appx. 930. 

No. 06–5156. Ryan v. New Mexico. Ct. App. N. M. Certio­
rari denied. Reported below: 139 N. M. 354, 132 P. 3d 1040. 

No. 06–5157. Smith v. Adams, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 830. 

No. 06–5158. Seaton v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 860. 

No. 06–5159. Pellot v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–5161. Jackson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 806. 

No. 06–5163. Lares-Niebla v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 169 Fed. Appx. 867. 

No. 06–5164. Clemons v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 699. 

No. 06–5165. Anthony et al. v. Fahey, Chairperson, Vir­

ginia Parole Board, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 174 Fed. Appx. 144. 

No. 06–5168. Arthur v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 19. 

No. 06–5169. Al-Safty v. Howard University. Ct. App. 
D. C. Certiorari denied. Reported below: 869 A. 2d 368. 

No. 06–5170. Marion v. Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5171. Erby v. Kula. C. A. 6th Cir. Certiorari 
denied. 

No. 06–5172. Kadiku v. Gonzales, Attorney General. 
C. A. 2d Cir. Certiorari denied. 
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No. 06–5173. Washington v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5174. Verdone v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5175. Bush v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–5176. Bentley v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5177. Burke v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–5178. Lugo v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5179. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5180. Letellier v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 545. 

No. 06–5181. Walker v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 06–5182. Shifflett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 160 Fed. Appx. 331. 

No. 06–5183. Ramirez-Aguilar, aka Ramirez v. United 
States (Reported below: 177 Fed. Appx. 384); Patino-Tarin v. 
United States (176 Fed. Appx. 483); Islas Del Angel v. 
United States (176 Fed. Appx. 442); Flores-Zamudio v. 
United States (177 Fed. Appx. 396); and Mora-Martinez, aka 
Martinez-Mora, aka Ruiz Garcia, aka Mendes, aka Onti­

veros v. United States (176 Fed. Appx. 613). C. A. 5th Cir. 
Certiorari denied. 

No. 06–5184. Samuseva v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 916. 

No. 06–5188. Verduzco-Ayala v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 740. 
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No. 06–5189. Nealy v. Georgia. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5191. Chavir-Castro, aka De Jesus Chavir, aka 
Allende v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 176 Fed. Appx. 506. 

No. 06–5192. Carrillo v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 790. 

No. 06–5193. Mitchell v. New York. Ct. App. N. Y. Cer­
tiorari denied. Reported below: 6 N. Y. 3d 767, 844 N. E. 2d 785. 

No. 06–5194. Dozier v. Cathel, Administrator, New Jer­

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 06–5197. Williams v. Correctional Medical Services 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 166 
Fed. Appx. 882. 

No. 06–5198. Ayer v. Schriro, Director, Arizona Depart­

ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–5199. Bartolo-Carbajal v. United States (Re­
ported below: 176 Fed. Appx. 532); Bustamante-Perez v. 
United States (176 Fed. Appx. 477); Diaz-Santana v. United 
States (177 Fed. Appx. 401); Trevino Flores v. United States 
(176 Fed. Appx. 440); Flores-Pineda v. United States (177 
Fed. Appx. 402); Garcia-Sanchez, aka Jernandez-Mar v. 
United States (180 Fed. Appx. 544); Gradilla-Gonzalez v. 
United States (176 Fed. Appx. 568); Guevara v. United 
States (176 Fed. Appx. 490); Guevara-Sosa v. United States 
(175 Fed. Appx. 685); Llanos-Reyes v. United States (176 Fed. 
Appx. 508); Lopez-Hernandez, aka Lopez v. United States 
(176 Fed. Appx. 436); Parajon v. United States (178 Fed. Appx. 
348); Rodriguez-Alvarado v. United States (176 Fed. Appx. 
499); Sanchez-Lopez v. United States (182 Fed. Appx. 355); 
and Turino-Turino v. United States (177 Fed. Appx. 385). 
C. A. 5th Cir. Certiorari denied. 

No. 06–5200. Thornton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 444 F. 3d 1163. 

No. 06–5201. DeWalt v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 330. 
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No. 06–5202. Thomas v. Jeter, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 479. 

No. 06–5203. Ramos v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5204. Rojas-Santana v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 887. 

No. 06–5206. Hung Nguyen v. Harrison, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 06–5207. Price v. Shinn et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 178 Fed. Appx. 803. 

No. 06–5208. Zong Lor v. Jenkins, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 569. 

No. 06–5209. Saez v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 444 F. 3d 15. 

No. 06–5210. Stewart v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 814. 

No. 06–5211. Brown v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 167 Fed. Appx. 673. 

No. 06–5212. Aransiola v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 473. 

No. 06–5213. Warren v. Finnan, Superintendent, Wabash 
Valley Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 06–5214. Price v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 876 A. 2d 988. 

No. 06–5215. Lincoln v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 275. 

No. 06–5216. Lamb v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 162 Fed. Appx. 889. 

No. 06–5218. Mason v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 447 F. 3d 693. 
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No. 06–5219. Lounsbury v. Belleque, Superintendent, 
Oregon State Penitentiary. C. A. 9th Cir. Certiorari de­
nied. Reported below: 178 Fed. Appx. 773. 

No. 06–5220. Wilson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 294. 

No. 06–5221. Underwood v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 446 F. 3d 1340. 

No. 06–5222. Riggs v. Aetna Life Insurance Co. et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 188 Fed. 
Appx. 659. 

No. 06–5223. Reep v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 441 F. 3d 254. 

No. 06–5224. Ragland v. Pearson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 159 Fed. Appx. 488. 

No. 06–5225. Casillas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 688. 

No. 06–5226. Mitchell v. Langley et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 900. 

No. 06–5227. Barnett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 149. 

No. 06–5228. Allen v. Harvey, Secretary of the Army. 
C. A. Fed. Cir. Certiorari denied. Reported below: 177 Fed. 
Appx. 977. 

No. 06–5229. Hang Le-Thy Tran v. United States. C. A. 
6th Cir. Certiorari denied. Reported below: 433 F. 3d 472. 

No. 06–5231. Preciado, aka Preciadu v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 175 Fed. 
Appx. 160. 

No. 06–5232. Coleman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 909. 

No. 06–5233. Eberhart v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 434 F. 3d 935. 
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No. 06–5234. Johnson, aka Reed v. Pennsylvania. Super. 
Ct. Pa. Certiorari denied. Reported below: 872 A. 2d 1271. 

No. 06–5235. Bierley v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 880 A. 2d 3. 

No. 06–5236. Parrish v. Whorton, Director, Nevada De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–5238. Taylor v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 970. 

No. 06–5239. Lopez-Carrillo v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 913. 

No. 06–5240. Marian v. City of San Buenaventura, Cali­

fornia, et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–5241. Terry v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 167 Fed. Appx. 974. 

No. 06–5242. Tinker v. Martin, Superintendent, Miami 
Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 06–5243. Thurman v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5246. Hasan v. Galaza, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 557. 

No. 06–5248. Harris v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 06–5249. Gonzalez v. Vare, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 168 Fed. Appx. 849. 

No. 06–5250. Goods v. Crown Center Complex et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 177 Fed. 
Appx. 507. 

No. 06–5252. Geames, aka Greames v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 174 Fed. 
Appx. 857. 
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No. 06–5253. Grimaldo-Resendiz, aka Resendiz Grimaldo, 
aka Grimaldo v. United States (Reported below: 176 Fed. 
Appx. 485); and Martinez-Delcid v. United States (176 Fed. 
Appx. 503). C. A. 5th Cir. Certiorari denied. 

No. 06–5255. Haggins v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 505. 

No. 06–5256. Rojas-Tapia v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 446 F. 3d 1. 

No. 06–5257. Roles v. Maddox. C. A. 9th Cir. Certiorari 
denied. Reported below: 439 F. 3d 1016. 

No. 06–5259. Hurley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 142. 

No. 06–5262. Hampton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 402. 

No. 06–5264. Fisher v. Tapia, Warden, et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 356. 

No. 06–5265. Hentz v. Hill, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 06–5267. Hernandez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 662. 

No. 06–5268. Gray v. Dinwiddie, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 741. 

No. 06–5269. Carmona-Cepeda v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 399. 

No. 06–5270. Contreras Diaz v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 172 Fed. Appx. 702. 

No. 06–5271. Simms v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 441 F. 3d 313. 

No. 06–5272. Ramirez-Barajas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 639. 

No. 06–5273. Singh v. Belleque, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re­
ported below: 175 Fed. Appx. 925. 
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No. 06–5274. Wilson v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 471. 

No. 06–5276. Muhammad v. Holt et al. Sup. Ct. Ill. Cer­
tiorari denied. 

No. 06–5277. Murray v. Arizona Department of Correc­

tions et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 171 Fed. Appx. 539. 

No. 06–5278. Thompson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5279. Thomas v. Buss, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 06–5280. Wilton v. Louisiana et al. C. A. 5th Cir. 
Certiorari denied. 

No. 06–5281. Strait v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5282. Reviere v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–5283. Bennett v. Helling, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 926. 

No. 06–5284. Boulanger v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 444 F. 3d 76. 

No. 06–5285. Brown v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5286. Nunez v. Connecticut. App. Ct. Conn. Cer­
tiorari denied. Reported below: 93 Conn. App. 818, 890 A. 2d 636. 

No. 06–5288. Owens v. Lund, Superintendent, Clarinda 
Correctional Facility. C. A. 8th Cir. Certiorari denied. 

No. 06–5290. Dawkins v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 152 Fed. Appx. 45. 

No. 06–5291. DeLeon v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 
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No. 06–5293. Costantino v. Grigas, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 175 Fed. Appx. 927. 

No. 06–5294. Collett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 135 Fed. Appx. 402. 

No. 06–5296. Moreno v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 490. 

No. 06–5297. Pegues v. Wisconsin. Ct. App. Wis. Certio­
rari denied. Reported below: 289 Wis. 2d 549, 710 N. W. 2d 725. 

No. 06–5299. Stockett v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 157 Fed. Appx. 920. 

No. 06–5300. Hummingway v. United States et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 170 Fed. Appx. 
140. 

No. 06– 5301. Price v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 06–5302. Patterson v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–5303. Tshibaka v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–5304. Breedlove v. McDonough, Secretary, Flor­

ida Department of Corrections. Sup. Ct. Fla. Certiorari 
denied. Reported below: 916 So. 2d 726. 

No. 06–5305. White v. United States Postal Service. 
C. A. Fed. Cir. Certiorari denied. Reported below: 176 Fed. 
Appx. 130. 

No. 06–5307. Alonso-Maciel v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 486. 

No. 06–5310. Conner v. Mobile Mini, Inc. C. A. 3d Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 292. 

No. 06–5311. Wardlaw v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5312. Witcher v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–5313. Snipes v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 06–5314. Sanders v. Hulick, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5315. Ross v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 06–5316. Sumbry v. Buss, Superintendent, Indiana 
State Prison, et al. Ct. App. D. C. Certiorari denied. 

No. 06–5317. Snook v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5319. Lim v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 444 F. 3d 910. 

No. 06–5320. Jackson v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 437 F. 3d 1290. 

No. 06–5321. Aguilar-Martinez v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 181 Fed. Appx. 612. 

No. 06–5322. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 423. 

No. 06–5323. Dunn v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 288. 

No. 06–5324. Manning v. Crane et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–5325. Fernandez-Mendoza v. United States (Re­
ported below: 176 Fed. Appx. 790); Guzman-Villanueva v. 
United States (176 Fed. Appx. 489); Rivas-Zubiate v. United 
States (176 Fed. Appx. 487); Serrato-Balderas v. United 
States (176 Fed. Appx. 484); Zepeda-Carlon v. United States 
(176 Fed. Appx. 518); and Ramirez-Rosas, aka Humberto v. 
United States (177 Fed. Appx. 379). C. A. 5th Cir. Certio­
rari denied. 

No. 06–5326. Sifuentes Ibarra, aka Sifuentes-Ibarra, 
aka Sifuentes v. United States. C. A. 9th Cir. Certiorari 
denied. Reported below: 171 Fed. Appx. 195. 
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No. 06–5327. Hughes v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 448. 

No. 06–5328. Henry v. Terry, Warden. Super. Ct. Butts 
County, Ga. Certiorari denied. 

No. 06–5329. Gardere v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5330. Givens v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 570. 

No. 06–5333. Collins v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–5334. Rehberger v. Craig, Chief Judge, Superior 
Court of Georgia, Flint Judicial Circuit, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5336. Rodriguez-Macias v. California. Sup. Ct. 
Cal. Certiorari denied. 

No. 06–5337. Woodard v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 146 Fed. Appx. 847. 

No. 06–5338. Louis v. Texas. Ct. App. Tex., 8th Dist. Cer­
tiorari denied. 

No. 06–5339. Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 635. 

No. 06–5341. Erwin v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 705. 

No. 06–5342. Ekstrom v. Schwartz, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5343. Buff v. Budge, Warden, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 411. 

No. 06–5344. Burkhart v. Potter, Postmaster General. 
C. A. 3d Cir. Certiorari denied. Reported below: 166 Fed. 
Appx. 650. 

No. 06–5345. Bermudez v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 
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No. 06–5346. Anderson v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 129 Wash. App. 1012. 

No. 06–5347. Boyadzhyan-Asensio v. United States et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 156 Fed. 
Appx. 50. 

No. 06–5348. Brown v. Thompson, Warden. Super. Ct. Tel­
fair County, Ga. Certiorari denied. 

No. 06–5349. Boone v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 158 Fed. Appx. 524. 

No. 06–5350. Bennett v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5351. Jackson v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 06–5352. Leger v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 926 So. 2d 509. 

No. 06–5354. Rosenberger v. California. Sup. Ct. Cal. 
Certiorari denied. 

No. 06–5358. Lopatka v. Iowa. Ct. App. Iowa. Certiorari 
denied. Reported below: 713 N. W. 2d 248. 

No. 06–5360. Coffman v. Higgins, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 644. 

No. 06–5361. Wright v. Transportation Security Admin­

istration. C. A. 4th Cir. Certiorari denied. Reported below: 
172 Fed. Appx. 13. 

No. 06–5362. King v. Pennsylvania Board of Probation 
and Parole. C. A. 3d Cir. Certiorari denied. 

No. 06–5363. Larson v. Schuetzle, Warden. Sup. Ct. N. D. 
Certiorari denied. Reported below: 712 N. W. 2d 617. 

No. 06–5364. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–5365. Nzongola v. Social Security Administra­

tion, Office of Hearing and Appeal, et al. C. A. D. C. Cir. 
Certiorari denied. 
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No. 06–5366. Nicholas v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 148. 

No. 06–5367. Rocha-Roman v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 628. 

No. 06–5368. Lane v. Texas. Ct. App. Tex., 14th Dist. Cer­
tiorari denied. Reported below: 174 S. W. 3d 376. 

No. 06–5370. Sierra v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 06–5371. Teague v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 443 F. 3d 1310. 

No. 06–5375. Dozier v. Simmons et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 160. 

No. 06–5376. Geiger v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 291. 

No. 06–5378. Griffin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 162 Fed. Appx. 935. 

No. 06–5379. Harrison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 270. 

No. 06–5380. Fletcher v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 925 So. 2d 1036. 

No. 06–5381. Hooper v. Arizona. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 

No. 06–5382. Flores-Tejada, aka Hernandez-Tejada v. 
United States. C. A. 1st Cir. Certiorari denied. 

No. 06–5383. Grady v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–5384. Hill v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 169 Fed. Appx. 766. 

No. 06–5385. Angulo-Hernandez v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 175 Fed. Appx. 79. 
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No. 06–5387. Frederick v. Beck, Secretary, North Caro­

lina Department of Correction. C. A. 4th Cir. Certiorari 
denied. Reported below: 175 Fed. Appx. 637. 

No. 06–5388. Hutcherson v. Norris, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari denied. 

No. 06–5389. Holiday v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 176 Fed. 
Appx. 284. 

No. 06–5390. Harris v. Anderson, Warden, et al. Sup. 
Ct. Ohio. Certiorari denied. Reported below: 109 Ohio St. 3d 
101, 846 N. E. 2d 43. 

No. 06–5391. Galyen v. Ohio. Ct. App. Ohio, Clark County. 
Certiorari denied. 

No. 06–5393. Eldick v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 443 F. 3d 783. 

No. 06–5394. Charles v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–5395. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 445 F. 3d 865. 

No. 06–5396. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–5397. Lewis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5398. Martin v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 179 Fed. Appx. 169. 

No. 06–5399. Hurley v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 06–5402. Flora, aka Hayes v. Mississippi. Sup. Ct. 
Miss. Certiorari denied. Reported below: 925 So. 2d 797. 

No. 06–5403. Henley v. Ohio. Ct. App. Ohio, Montgomery 
County. Certiorari denied. 
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No. 06–5404. Faison v. Rosado Martinez et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5405. Green v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 280 Kan. 758, 127 P. 3d 241. 

No. 06–5406. Fohne v. Johanns, Secretary of Agricul­

ture. C. A. 7th Cir. Certiorari denied. Reported below: 176 
Fed. Appx. 674. 

No. 06–5407. Pastor Hernandez v. Giurbino, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 06–5408. Huff v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 929 So. 2d 1053. 

No. 06–5410. Falcetta v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 155 Fed. Appx. 762. 

No. 06–5411. Gordon v. Gordon et al. Sup. Ct. Pa. Cer­
tiorari denied. 

No. 06–5412. Robinson v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 174 Fed. 
Appx. 371. 

No. 06–5415. Jones v. Board of Trustees of the Univer­

sity of Central Florida. Sup. Ct. Fla. Certiorari denied. 
Reported below: 930 So. 2d 621. 

No. 06–5416. Lopez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 681. 

No. 06–5417. Kirschenhunter v. Beauregard Parish 
Sheriff’s Office et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 165 Fed. Appx. 362. 

No. 06–5418. Barr v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 882. 

No. 06–5419. Ahmed v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 568. 

No. 06–5420. Burrell v. Henderson et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 434 F. 3d 826. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

914 OCTOBER TERM, 2006 

October 2, 2006 549 U. S. 

No. 06–5421. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–5422. O’Conner-Colon v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–5423. Dacua, aka Montoya v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 181 Fed. Appx. 180. 

No. 06–5424. Denny v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 441 F. 3d 1220. 

No. 06–5425. Harris v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5426. Hamilton v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 06–5427. Hannah v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 671. 

No. 06–5428. Henry v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5429. Howard, aka Taylor v. Chase, Warden. 
C. A. 11th Cir. Certiorari denied. 

No. 06–5430. Gibson v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–5432. Ivy v. Tennessee. Sup. Ct. Tenn. Certiorari 
denied. Reported below: 188 S. W. 3d 132. 

No. 06–5433. Henson v. Southwest Airlines Co. Ct. App. 
Tex., 5th Dist. Certiorari denied. Reported below: 180 S. W. 
3d 841. 

No. 06–5434. Griffin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 440 F. 3d 1138. 

No. 06–5435. Tavera v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 25. 

No. 06–5436. White v. Illinois. Sup. Ct. Ill. Certiorari de­
nied. Reported below: 221 Ill. 2d 1, 849 N. E. 2d 406. 

No. 06–5437. Maldonado v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 98. 
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No. 06–5438. Miranda v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–5440. Pyne v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 639. 

No. 06–5441. Seaburg v. England, Secretary of the 
Navy. C. A. 9th Cir. Certiorari denied. Reported below: 180 
Fed. Appx. 725. 

No. 06–5443. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 914. 

No. 06–5444. Ransom v. United States Postal Service 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 170 
Fed. Appx. 525. 

No. 06–5445. Charon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 442 F. 3d 881. 

No. 06–5446. Davis v. Mitchell, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 199. 

No. 06–5447. Crosby v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–5448. Curtis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 F. 3d 1131. 

No. 06–5449. Jensen v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 439 F. 3d 1086. 

No. 06–5450. Loriano v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–5452. Kohl v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 651. 

No. 06–5453. Warfield v. South Dakota. Sup. Ct. S. D. 
Certiorari denied. 

No. 06–5454. Torres v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5455. Migliore v. Board of Review, New Jersey 
Department of Labor. Super. Ct. N. J., App. Div. Certio­
rari denied. 
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No. 06–5456. Payne v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 167 Fed. Appx. 973. 

No. 06–5458. Beckstead v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 217. 

No. 06–5459. Amrhein-Macon v. Wood et al. Ct. App. 
Tex., 2d Dist. Certiorari denied. 

No. 06–5460. Dowden v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 370. 

No. 06–5461. Simmons v. Bruce, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 709. 

No. 06–5462. Johnson v. Vali et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 172 Fed. Appx. 712. 

No. 06–5463. Smallwood v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 944. 

No. 06–5464. Spears v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 443 F. 3d 1358. 

No. 06–5465. Velasquez-Rubio v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 176 Fed. Appx. 860. 

No. 06–5467. Ward v. Maloney. C. A. 4th Cir. Certiorari 
denied. Reported below: 171 Fed. Appx. 986. 

No. 06–5468. Montalvo-Villa v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 724. 

No. 06–5469. Wenzel v. Missouri. Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 185 S. W. 3d 715. 

No. 06–5470. White v. Soares, Warden, et al. C. A. 10th 
Cir. Certiorari denied. 

No. 06–5471. Chapotin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 751. 

No. 06–5472. Duarte-Antolino v. United States. C. A. 
7th Cir. Certiorari denied. 

No. 06–5473. Valdez-Maltos v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 443 F. 3d 910. 
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No. 06–5474. Powers v. Department of Labor et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–5475. McKnight v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–5476. Reed v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 173 Fed. Appx. 184. 

No. 06–5477. VanHoose v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 437 F. 3d 497. 

No. 06–5478. Woodall v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. 

No. 06–5479. Bigham v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5480. Boyett v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5481. Thompson v. Turnage. C. A. 6th Cir. Certio­
rari denied. 

No. 06–5482. Balter v. United States et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 401. 

No. 06–5483. Biggins v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5484. Bullock v. Chandler, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5485. Brown v. United States; and 
No. 06–5510. Gibson v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 432 F. 3d 1189. 

No. 06–5486. Sanchez Bedoya v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 06–5487. Brown v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 930 So. 2d 623. 

No. 06–5488. Mox v. Michigan. Cir. Ct. Macomb County, 
Mich. Certiorari denied. 
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No. 06–5489. Rodriguez v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5490. Sontchi v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 06–5491. Fields v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 327. 

No. 06–5492. Cover v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 164 Fed. Appx. 885. 

No. 06–5493. Deris v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–5494. Irvin v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 940 So. 2d 331. 

No. 06–5495. Heavin v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5496. Glaum v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–5497. Glasgow v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 155 Fed. Appx. 314. 

No. 06–5498. Fulton v. Department of the Army. C. A. 
Fed. Cir. Certiorari denied. Reported below: 180 Fed. Appx. 
907. 

No. 06–5499. Henderson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 440 F. 3d 453. 

No. 06–5501. Hayward v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 214. 

No. 06–5502. Herrera-Nunez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 362. 

No. 06–5503. Wilson v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 931 So. 2d 903. 

No. 06–5505. Dungey v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 361 Ill. App. 3d 1086, 911 
N. E. 2d 5. 
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No. 06–5507. Wilson v. North Carolina Department of 
Correction. C. A. 4th Cir. Certiorari denied. Reported 
below: 177 Fed. Appx. 326. 

No. 06–5508. De Leon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 358. 

No. 06–5509. Wells v. Upton, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5511. Tejada v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–5512. Beazley v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 168 Fed. Appx. 908. 

No. 06–5513. Borders v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–5514. Bodnar v. Martin, Superintendent, Miami 
Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 06–5516. Andrade-Rivera v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 183 Fed. Appx. 684. 

No. 06–5517. Blackwood v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 761. 

No. 06–5518. Barton v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5519. Sander v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 221. 

No. 06–5520. Moore v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 308. 

No. 06–5521. Stephens v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–5522. Robinson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5523. Ramirez v. Santa Fe County Adult Deten­

tion Center. C. A. 10th Cir. Certiorari denied. Reported 
below: 171 Fed. Appx. 720. 
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No. 06–5524. Serge v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 586 Pa. 671, 896 A. 2d 1170. 

No. 06–5525. Soto v. Alto. C. A. 6th Cir. Certiorari denied. 

No. 06–5526. Lewis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5527. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 447. 

No. 06–5528. Williams v. Prince. C. A. 6th Cir. Certio­
rari denied. 

No. 06–5530. Moore v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 319. 

No. 06–5531. Evans v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 694. 

No. 06–5532. Musgrove v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5533. Dalton v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–5534. Obreicht v. Bartow, Director, Wisconsin 
Resource Center. C. A. 7th Cir. Certiorari denied. 

No. 06–5535. Nance v. West, Superintendent, Elmira 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–5536. Phillips v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5537. Sash v. Zenk, Warden. C. A. 2d Cir. Certio­
rari denied. Reported below: 428 F. 3d 132. 

No. 06–5539. Dison v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 923 So. 2d 1169. 

No. 06–5540. Morales v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5542. Gilbreath v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 700. 
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No. 06–5544. Heck v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 06–5545. Grandison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 300. 

No. 06–5546. Goode v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 219. 

No. 06–5547. Garcia v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 939. 

No. 06–5548. Gayles v. Brandon, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 06–5550. Hagos v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 06–5551. Henderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 310. 

No. 06–5552. Hunter v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 06–5555. Cochran v. Gorman, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 635. 

No. 06–5556. Dunlap v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5557. Carter v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 572. 

No. 06–5558. Patterson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5560. York v. California. Sup. Ct. Cal. Certiorari 
denied. 

No. 06–5561. Mott v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 634. 

No. 06–5562. Secrest v. Ryan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5563. Walker v. Galley, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 382. 
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No. 06–5564. Woodall v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. 

No. 06–5565. Brandel-Mena v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 929. 

No. 06–5566. Mina v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 736. 

No. 06–5567. Benskin v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 06–5569. Armstead v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–5570. Boyd v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 173 Fed. Appx. 139. 

No. 06–5571. Mumani v. Gilmore. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 06–5572. Bozeman v. Jaffey. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 21 App. Div. 
3d 1344, 801 N. Y. S. 2d 187. 

No. 06–5573. Ferqueron v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 06–5574. Ford v. Texas. Ct. App. Tex., 14th Dist. Cer­
tiorari denied. Reported below: 179 S. W. 3d 203. 

No. 06–5575. Hawkman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 438 F. 3d 879. 

No. 06–5576. Carbe v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5577. Wynglarz v. Harrison, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 167 Fed. Appx. 626. 

No. 06–5578. Williams v. Bradshaw, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 166 Fed. Appx. 176. 

No. 06–5579. Dodson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–5580. Williams v. Ehlenz et al. C. A. 8th Cir. 
Certiorari denied. 
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No. 06–5581. Young v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 456. 

No. 06–5582. Taylor-Watler v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 178 Fed. Appx. 903. 

No. 06–5583. Corcoran v. Farwell, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 178 Fed. Appx. 655. 

No. 06–5585. Sow v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 180 Fed. Appx. 278. 

No. 06–5592. Anderson v. Osh Kosh B’Gosh. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5593. Burgos v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 431 F. 3d 1327. 

No. 06–5594. Mullins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 446 F. 3d 750. 

No. 06–5596. Proctor v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 372. 

No. 06–5597. Roy v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 182 Fed. Appx. 164. 

No. 06–5601. Smith v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 436 F. 3d 9. 

No. 06–5603. Mandhai v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 576. 

No. 06–5604. Chala Pereida v. Chanos, Attorney Gen­

eral of Nevada, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 178 Fed. Appx. 693. 

No. 06–5605. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 417 F. 3d 990. 

No. 06–5606. Snype v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 441 F. 3d 119. 

No. 06–5607. Reid v. Julius Blum, Inc. Ct. App. N. C. 
Certiorari denied. 
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No. 06–5608. Robinson v. Crouse, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 
813. 

No. 06–5609. Saunders v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 484. 

No. 06–5612. Harper v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 448 F. 3d 732. 

No. 06–5614. Dawson v. Miller, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 739. 

No. 06–5615. Cohen v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 822. 

No. 06–5617. Cureton v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5619. Villalona v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 23. 

No. 06–5621. Martin v. Cathel, Administrator, New Jer­

sey State Prison. C. A. 3d Cir. Certiorari denied. 

No. 06–5622. Graham v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–5623. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 955. 

No. 06–5624. Lizama-Diaz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 396. 

No. 06–5627. Heckenliable v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 446 F. 3d 1048. 

No. 06–5628. Gentry v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 435. 

No. 06–5631. Wilson v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–5632. Fahie v. Nicholson, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
180 Fed. Appx. 936. 
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No. 06–5635. Gibson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 271. 

No. 06–5637. Malone v. Jenkins, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–5639. Mathison v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–5645. Metcalf v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5649. McComic v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5652. Coffman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 389. 

No. 06–5654. Harvey v. Jones, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 294. 

No. 06–5656. Breitbach v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 597. 

No. 06–5661. Gardner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 839. 

No. 06–5663. Marquez v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 06–5664. McClendon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 797. 

No. 06–5665. Rhodes v. Dormire, Superintendent, Jef­

ferson City Correctional Center. C. A. 8th Cir. Certio­
rari denied. 

No. 06–5667. Newsome v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 928 So. 2d 356. 

No. 06–5668. Harris v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 167 Fed. Appx. 856. 

No. 06–5670. DeLong v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 210. 

No. 06–5671. Dillard v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 438 F. 3d 675. 
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No. 06–5672. Craig v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–5675. Patterson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 283. 

No. 06–5677. Chapman v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5678. Diggs v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5679. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 347. 

No. 06–5681. Johnson v. Greenfield District Court 
et al. App. Ct. Mass. Certiorari denied. Reported below: 65 
Mass. App. 1122, 843 N. E. 2d 1117. 

No. 06–5682. Andrews v. United States District Court 
for the Eastern District of North Carolina. C. A. 4th 
Cir. Certiorari denied. Reported below: 162 Fed. Appx. 262. 

No. 06–5683. Bramwell v. Federal Prison Industries. 
C. A. 4th Cir. Certiorari denied. Reported below: 164 Fed. 
Appx. 365. 

No. 06–5685. Franco v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 06–5694. Ferguson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 539. 

No. 06–5696. Breton-Pichardo v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 155 Fed. Appx. 709. 

No. 06–5702. Divine, aka Rivers v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 174 Fed. Appx. 760. 

No. 06–5704. Hunter v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5705. Coulthrust v. Gonzales, Attorney Gen­

eral. C. A. 3d Cir. Certiorari denied. Reported below: 177 
Fed. Appx. 234. 
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No. 06–5706. Perry v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 169 Fed. 
Appx. 134. 

No. 06–5707. Brown v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 346. 

No. 06–5709. Rivera-Rivera v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–5710. Spinks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 256. 

No. 06–5711. Rivere v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 445. 

No. 06–5712. Cornejo Tovar v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 161 Fed. Appx. 733. 

No. 06–5714. Wood v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 534. 

No. 06–5715. Zimmerman v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 8. 

No. 06–5717. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 441 F. 3d 716. 

No. 06–5721. Claudillo-Marquez v. United States. C. A. 
2d Cir. Certiorari denied. Reported below: 165 Fed. Appx. 43. 

No. 06–5722. Eubanks v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 610. 

No. 06–5723. DeChick v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 100. 

No. 06–5726. Laughlin v. Crawford, Director, Missouri 
Department of Corrections, et al. C. A. 8th Cir. Certio­
rari denied. Reported below: 430 F. 3d 927. 

No. 06–5728. Wilkie et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 533. 

No. 06–5730. Bautista-Pascual, aka Lopez-Velasco v. 
United States (Reported below: 178 Fed. Appx. 666); Sanchez­
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Talancon v. United States (178 Fed. Appx. 669); Arellano-

Arredondo v. United States (191 Fed. Appx. 534); Martinez-

Zamora v. United States (180 Fed. Appx. 697); Campos-Reyes 
v. United States (189 Fed. Appx. 687); Castrejon-Alvarez v. 
United States (189 Fed. Appx. 677); Iniguez-Santana v. 
United States (180 Fed. Appx. 698); and Figueroa-Radillo v. 
United States. C. A. 9th Cir. Certiorari denied. 

No. 06–5733. West v. Maryland. Ct. Sp. App. Md. Certio­
rari denied. Reported below: 166 Md. App. 763. 

No. 06–5734. Caraballo v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 447 F. 3d 26. 

No. 06–5735. Young v. Luebbers, Superintendent, Farm­

ington Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–5736. Jordan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 500. 

No. 06–5737. Wright v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 348. 

No. 06–5738. Monguia v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 726. 

No. 06–5740. Revels v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 455 F. 3d 448. 

No. 06–5744. Churnet v. District of Columbia. Ct. App. 
D. C. Certiorari denied. Reported below: 899 A. 2d 138. 

No. 06–5745. Castro v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 732. 

No. 06–5747. Swan v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 21. 

No. 06–5748. Lutcher et al. v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 183 Fed. Appx. 461. 

No. 06–5750. Luna-Mendoza v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 647. 

No. 06–5752. Sappa v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 724. 
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No. 06–5753. Rinaldi v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 447 F. 3d 192. 

No. 06–5755. Shepherd v. Georgia. Sup. Ct. Ga. Certio­
rari denied. Reported below: 280 Ga. 245, 626 S. E. 2d 96. 

No. 06–5759. Major, aka Boniol v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 181 Fed. Appx. 431. 

No. 06–5760. Lockheart v. Hulick, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 443 F. 3d 927. 

No. 06–5762. White v. Apollo Group, Inc., dba University 
of Phoenix, et al. C. A. 5th Cir. Certiorari denied. Re­
ported below: 163 Fed. Appx. 255. 

No. 06–5764. Thurston v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 06–5767. Ziadeh v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 289. 

No. 06–5770. Gomez-Abreu v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–5772. Albert v. Schwartz et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 106. 

No. 06–5780. Saldivar-Quezada v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 176 Fed. Appx. 775. 

No. 06–5781. Watson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 663. 

No. 06–5782. White v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 443 F. 3d 582. 

No. 06–5785. Piesciuk v. Ohio (two judgments). Sup. Ct. 
Ohio. Certiorari denied. 

No. 06–5786. Landa-Palafox v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 771. 

No. 06–5789. Salas v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 282. 

No. 06–5793. Iglesias-Rios v. United States. C. A. 1st Cir. 
Certiorari denied. 
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No. 06–5794. Hankins v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 155 Fed. Appx. 315. 

No. 06–5795. Hughes v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 703. 

No. 06–5798. Guerrieri v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 630. 

No. 06–5800. Champion v. Connell, Superintendent, 
Oneida Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–5801. Censke v. Department of the Interior. 
C. A. Fed. Cir. Certiorari denied. Reported below: 181 Fed. 
Appx. 983. 

No. 06–5802. Dolenz v. Miles, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 475. 

No. 06–5803. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 823. 

No. 06–5805. Pone v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 06–5806. Hart v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 256. 

No. 06–5809. Hummingway v. United States et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 170 Fed. Appx. 
142. 

No. 06–5810. Hummingway v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 629. 

No. 06–5811. Redd v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 144 Fed. Appx. 419. 

No. 06–5812. Loya v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 404. 

No. 06–5815. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 619. 

No. 06–5816. Jihad v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 159 Fed. Appx. 367. 
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No. 06–5820. Savage v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 334. 

No. 06–5821. Hammond v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 880 A. 2d 1066. 

No. 06–5822. Holub v. Pearson, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–5827. Woods v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5830. De Armas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 70. 

No. 06–5833. Corniel-Reyes v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 175 Fed. Appx. 123. 

No. 06–5836. Rodriguez v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–5837. Stone v. O’Brien, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5838. Suarez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 842. 

No. 06–5840. Mayes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 331. 

No. 06–5843. Washington v. Gonzales, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. 

No. 06–5851. Acosta-Franco et al. v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 447 F. 3d 715. 

No. 06–5858. Jeremiah v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 644. 

No. 06–5859. Moore v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 441 F. 3d 254. 

No. 06–5860. Brown v. United States (Reported below: 181 
Fed. Appx. 421); and Gipson v. United States (182 Fed. Appx. 
340). C. A. 5th Cir. Certiorari denied. 

No. 06–5861. Acosta-Gallegos v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 179 Fed. Appx. 183. 
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No. 06–5866. Calcari v. Lampert, Director, Wyoming De­

partment of Corrections, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 173 Fed. Appx. 704. 

No. 06–5868. Couran v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 867. 

No. 06–5869. Taylor v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 881. 

No. 06–5870. Taylor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 870. 

No. 06–5873. Taylor v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 957. 

No. 06–5875. McKinnon v. Federal Bureau of Prisons 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 145 
Fed. Appx. 414. 

No. 06–5879. Cenna v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 448 F. 3d 1279. 

No. 06–5885. Kontsagh v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 831. 

No. 06–5886. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 314. 

No. 06–5892. Bernal-Soto v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 847. 

No. 06–5893. Atkinson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 656. 

No. 06–5894. Levert v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5898. Madden v. Holt, Warden. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 197. 

No. 06–5900. Maracalin v. Morrison, Warden. C. A. 5th 
Cir. Certiorari denied. Reported below: 185 Fed. Appx. 430. 

No. 06–5901. Kendrick v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. 
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No. 06–5903. Jones v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 920. 

No. 06–5909. Patterson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 805. 

No. 06–5910. Murphy v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 560. 

No. 06–5911. Maldonado v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 236. 

No. 06–5915. Veasley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5917. Clyburn v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 343. 

No. 06–5918. Durazo, aka Gonzalez Durazo v. United 
States (Reported below: 185 Fed. Appx. 328); Regalado-Garcia 
v. United States (185 Fed. Appx. 411); and Romero Guevara 
v. United States (186 Fed. Appx. 490). C. A. 5th Cir. Certio­
rari denied. 

No. 06–5925. Skillern v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–5926. Staten v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 151. 

No. 06–5928. Walker v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 447 F. 3d 999. 

No. 06–5929. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 445 F. 3d 724. 

No. 06–5930. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 805. 

No. 06–5931. Alexander v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 447 F. 3d 1290. 

No. 06–5932. Anaya-Valdez v. United States (Reported 
below: 192 Fed. Appx. 268); Cabrera-Nino v. United States 
(185 Fed. Appx. 380); Bernabe-Diaz v. United States (190 Fed. 
Appx. 345); Duran-De Garcia v. United States (182 Fed. 
Appx. 386); Hernandez-Hernandez, aka Sanchez-Pineda, 
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aka Soto Perez, aka Soto-Velasquez, aka Hernandez-

Torres, aka Vasquez-Flores, aka Vasquez-Torres v. United 
States (190 Fed. Appx. 377); Juarez-Sanchez, aka Sanchez-

Juarez v. United States (186 Fed. Appx. 499); Martinez-

Orellana, aka Martinez-Trejo v. United States (190 Fed. 
Appx. 387); Miranda-Solis v. United States (182 Fed. Appx. 
387); Ordones-Ferruzca, aka Ornelas-Garcia v. United 
States (185 Fed. Appx. 375); Reza-Alvares v. United States; 
Rodriguez-Cuellar v. United States (185 Fed. Appx. 385); 
Sanchez-Rodriguez v. United States (181 Fed. Appx. 488); 
Zuniga-Enriquez, aka Ornelas-Garcia v. United States 
(186 Fed. Appx. 491); Cortez v. United States (181 Fed. Appx. 
492); Vasquez-Vasquez, aka Vazquez-Alvarez, aka Alvarez-

Vazquez v. United States (182 Fed. Appx. 386); and Sanchez-

Ruedas v. United States (452 F. 3d 409). C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5933. Aguilera-Arriaga, aka Perez v. United 
States (Reported below: 186 Fed. Appx. 446); Aranda-De La 
Cruz v. United States (185 Fed. Appx. 390); Gomez-Vasquez v. 
United States (185 Fed. Appx. 389); Martinez-Diaz v. United 
States (185 Fed. Appx. 392); and Barajas-Madrigal, aka Bar­

rajas, aka Madrigal Barajas, aka Barajas v. United States 
(186 Fed. Appx. 451). C. A. 5th Cir. Certiorari denied. 

No. 06–5937. Brenton v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 747. 

No. 06–5938. Veshio v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 63. 

No. 06–5940. English v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5942. Wagner v. Wainstein. C. A. D. C. Cir. Cer­
tiorari denied. 

No. 06–5943. Daniel v. Morgan, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 06–5946. Melvin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 865. 

No. 06–5947. Pulley v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 973. 
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No. 06–5948. Prado-Martinez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 530. 

No. 06–5950. Tindall v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 614. 

No. 06–5951. Van Duc Vo v. Benov, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 447 F. 3d 1235. 

No. 06–5954. Robinson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 352. 

No. 06–5956. Rosas Santoyo v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 181 Fed. Appx. 617. 

No. 06–5958. Mackey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5962. Twitty v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5963. Goodley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 419. 

No. 06–5964. Foster v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 443 F. 3d 978. 

No. 06–5965. Hodge v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–5966. Garcia-Cavazos v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 185 Fed. Appx. 381. 

No. 06–5967. Garcia-Beltran v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 443 F. 3d 1126. 

No. 06–5972. Pickard v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 243. 

No. 06–5973. Payano-Roman v. Wisconsin. Sup. Ct. Wis. 
Certiorari denied. Reported below: 290 Wis. 2d 380, 714 N. W. 
2d 548. 

No. 06–5974. Moss v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 444. 

No. 06–5975. Reed v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 784. 
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No. 06–5977. Beras v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 131 Fed. Appx. 313. 

No. 06–5978. Williamson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–5980. Shitian Wu v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 34. 

No. 06–5983. Valencia v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5984. Wallace v. Pennsylvania Board of Proba­

tion and Parole et al. C. A. 3d Cir. Certiorari denied. 

No. 06–5987. Lloyd v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 216. 

No. 06–5988. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 586. 

No. 06–5991. Sanchez-Pimentel v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 172 Fed. Appx. 726. 

No. 06–5993. Michalski v. Poole, Superintendent, Five 
Points Correctional Facility. App. Div., Sup. Ct. N. Y., 4th 
Jud. Dept. Certiorari denied. Reported below: 23 App. Div. 3d 
1161, 804 N. Y. S. 2d 283. 

No. 06–5997. Alvarado, aka Arias-Alvarado, aka Arias 
v. United States (Reported below: 191 Fed. Appx. 556); 
Castaneda-Lopez v. United States (181 Fed. Appx. 702); 
Martinez-Luna v. United States (180 Fed. Appx. 766); 
Cuevas-Maldonado, aka Cuevas, et al. v. United States; 
and Hernandez, aka Lopez v. United States (180 Fed. Appx. 
767). C. A. 9th Cir. Certiorari denied. 

No. 06–5998. Alvarez-Enciso v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 181 Fed. Appx. 8. 

No. 06–6004. Mora-Isabelles v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 555. 

No. 06–6006. Prevenslik v. Patent and Trademark Of­

fice et al. C. A. 4th Cir. Certiorari denied. Reported below: 
182 Fed. Appx. 197. 
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No. 06–6008. Clark v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 540. 

No. 06–6009. Encarnacion-Morillo v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 06–6010. Dunlap v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 636. 

No. 06–6011. Dunn v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 680. 

No. 06–6012. Tallini v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6017. Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 657. 

No. 06–6019. Kirk v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6022. Mack v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 144 Fed. Appx. 422. 

No. 06–6024. Winkelman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 397. 

No. 06–6025. Valadez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 508. 

No. 06–6029. Montesinos-Montiel v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 599. 

No. 06–6030. King v. United States. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 3. 

No. 06–6032. Alford v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 436 F. 3d 677. 

No. 06–6034. Bryant v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 884. 

No. 06–6038. Nelson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 450 F. 3d 1201. 

No. 06–6039. Owens v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 162 Fed. Appx. 253. 
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No. 06–6044. Linares Hernandez v. Gonzales, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 06–6045. Phoenix v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 322. 

No. 06–6049. Corrales v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 843. 

No. 06–6050. Taylor v. Crouse, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 448 F. 3d 942. 

No. 06–6051. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 554. 

No. 06–6056. El-Amin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 942. 

No. 06–6057. Shell v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 448 F. 3d 951. 

No. 06–6058. Griffin v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 13. 

No. 06–6061. Beckford v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 299. 

No. 06–6062. Alegria-Moreno v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 462. 

No. 06–6068. Fuentes v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 761. 

No. 06–6070. Linder, aka Peterson, et al. v. United 
States. C. A. 4th Cir. Certiorari denied. Reported below: 174 
Fed. Appx. 174. 

No. 06–6072. Vera-Diaz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–6073. Espinoza-Naranjo, aka Gonzales, aka Gon­

zalez v. United States. C. A. 8th Cir. Certiorari denied. 
Reported below: 182 Fed. Appx. 610. 

No. 06–6076. Hartwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 448 F. 3d 707. 
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No. 06–6077. Harmon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 117. 

No. 06–6080. Lynch v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 416. 

No. 06–6081. Bao Lu v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 390. 

No. 06–6082. Vasiliades v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6084. Broadwater v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–6085. Ayeki v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 82. 

No. 06–6087. Barnes v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 526. 

No. 06–6099. Torres-Gonzales v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–6100. Gonzalez-Briso, aka Alvarado-Andrade v. 
United States. C. A. 8th Cir. Certiorari denied. Reported 
below: 174 Fed. Appx. 355. 

No. 06–6101. Pearson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 192. 

No. 06–6102. Perkins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 449 F. 3d 794. 

No. 06–6103. Son Van Nguyen v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 390. 

No. 06–6106. Littrell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 439 F. 3d 875. 

No. 06–6108. Canchola-Espinoza v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 167 Fed. Appx. 653. 

No. 06–6113. Rafia v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6115. Lopez-Guzman v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 189 Fed. Appx. 732. 
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No. 06–6116. Bentley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6118. Thompson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 246. 

No. 06–6119. Bridgeforth v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6121. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 338. 

No. 06–6122. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6123. Mills v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 250. 

No. 06–6124. Melendez v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–6125. Nunez-Hernandez, aka Nunez, aka Acosta, 
aka Rondon-Aradia v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 174 Fed. Appx. 79. 

No. 06–6126. Mondragon v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6127. Watkins v. Holt, Warden. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 251. 

No. 06–6128. Kosh v. United States. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 4. 

No. 06–6129. Lazenby v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 902 A. 2d 828. 

No. 06–6131. Witt v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 406. 

No. 06–6133. Santiago-Lugo v. Tapia, Warden. C. A. 5th 
Cir. Certiorari denied. Reported below: 188 Fed. Appx. 296. 

No. 06–6135. Moses v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–6136. Dahn v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 206. 
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No. 06–6139. Hart v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 192 Fed. Appx. 90. 

No. 06–6142. McLaughlin v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 164 Fed. Appx. 802. 

No. 06–6143. Adam v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 905 A. 2d 804. 

No. 06–6152. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 334. 

No. 06–6156. Cosme-Piri v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 449 F. 3d 61. 

No. 06–6164. Dowd v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 451 F. 3d 1244. 

No. 06–6165. Sales v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 230. 

No. 06–6170. Nyhuis v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–6171. Spahiu v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 791. 

No. 05–1269. Exide Technologies, fka Exide Corp. v. 
United States. C. A. 3d Cir. Certiorari denied. Justice 
Alito took no part in the consideration or decision of this peti­
tion. Reported below: 423 F. 3d 294. 

No. 05–1286. Oklahoma v. Pickens (Reported below: 126 
P. 3d 612); Oklahoma v. Salazar (126 P. 3d 625); and Oklahoma 
v. Lambert (126 P. 3d 646). Ct. Crim. App. Okla. Motions of 
respondents for leave to proceed in forma pauperis granted. 
Certiorari denied. 

No. 05–1311. Citizens for Health et al. v. Leavitt, Sec­

retary of Health and Human Services. C. A. 3d Cir. Cer­
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 428 F. 3d 167. 

No. 05–1378. Alabama v. Collins. Ct. Crim. App. Ala. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 937 So. 2d 86. 
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No. 05–1386. Semien v. Life Insurance Company of North 
America et al. C. A. 7th Cir. Motion of AARP for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re­
ported below: 436 F. 3d 805. 

No. 05–1398. NexBank, SSB, et al. v. American Home-

Patient, Inc., et al. C. A. 6th Cir. Certiorari denied. Jus­

tice Breyer took no part in the consideration or decision of this 
petition. Reported below: 420 F. 3d 559. 

No. 05–1404. Gallenthin Realty Development, Inc., et 
al. v. BP Products of North America, Inc., dba BP Oil 
Co., et al. C. A. 3d Cir. Certiorari denied. Justice Breyer 
took no part in the consideration or decision of this petition. Re­
ported below: 163 Fed. Appx. 146. 

No. 05–1465. United HealthCare of Ohio, Inc. v. Academy 
of Medicine of Cincinnati et al. Sup. Ct. Ohio. Certiorari 
denied. Justice Thomas took no part in the consideration or 
decision of this petition. Reported below: 108 Ohio St. 3d 185, 
842 N. E. 2d 488. 

No. 05–1466. United HealthCare of Ohio, Inc. v. North­

ern Kentucky Medical Society et al. Ct. App. Ky. Certio­
rari denied. Justice Thomas took no part in the consideration 
or decision of this petition. 

No. 05–1486. Richard, Executrix of the Estate of Ray 
v. Director, Office of Workers’ Compensation Programs, 
Department of Labor, et al. C. A. 3d Cir. Certiorari de­
nied. Justice Alito took no part in the consideration or deci­
sion of this petition. Reported below: 160 Fed. Appx. 203. 

No. 05–1501. Koresko et al. v. Chao, Secretary of Labor. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. 

No. 05–1505. Allred et al. v. Superior Court of Califor­

nia, Contra Costa County, et al. Ct. App. Cal., 1st App. 
Dist. Motion of respondent Scott Edgar Dyleski for leave to pro­
ceed in forma pauperis granted. Certiorari denied. 

No. 05–1539. Eklund et al. v. Byron Union School Dis­

trict et al. C. A. 9th Cir. Motion of American Catholic Law­
yers Association, Inc., for leave to file a brief as amicus curiae 
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granted. Certiorari denied. Reported below: 154 Fed. Appx. 
648. 

No. 05–1543. Trumball Investments Limited I et al. v. 
Wachovia Bank, N. A., fka First Union National Bank. 
C. A. 4th Cir. Certiorari denied. Justice Thomas took no part 
in the consideration or decision of this petition. Reported below: 
436 F. 3d 443. 

No. 05–1547. Sims et al. v. Ohio Casualty Insurance Co. 
et al. C. A. 6th Cir. Certiorari denied. Justice Breyer took 
no part in the consideration or decision of this petition. Reported 
below: 151 Fed. Appx. 433. 

No. 05–1568. Quarterman, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division v. 
Graves. C. A. 5th Cir. Motion of respondent for leave to pro­
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 442 F. 3d 334. 

No. 05–1580. Ozmint, Director, South Carolina Depart­

ment of Corrections v. Nance. Sup. Ct. S. C. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 367 S. C. 547, 626 S. E. 2d 878. 

No. 05–1587. Arkansas v. Carter. Sup. Ct. Ark. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 365 Ark. 224, 227 S. W. 
3d 895. 

No. 05–1618. Jones, Director, Oklahoma Department of 
Corrections v. Wilson. C. A. 10th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de­
nied. Reported below: 430 F. 3d 1113. 

No. 05–1634. Dieffenbach v. International Rehabili­

tation Associates, dba Intracorp. C. A. 3d Cir. Certiorari 
denied. Justice Alito took no part in the consideration or 
decision of this petition. Reported below: 150 Fed. Appx. 178. 

No. 05–9816. Brisbane v. United States. C. A. D. C. Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. 

No. 05–9989. Hoffenberg v. Provost et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
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ation or decision of this petition. Reported below: 154 Fed. 
Appx. 307. 

No. 05–10494. DeLuca v. Katchmeric. Sup. Ct. Va. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [548 U. S. 902] denied. Certiorari 
denied. 

No. 05–10758. Cady v. South Suburban College et al. 
C. A. 7th Cir. Motion of petitioner to defer consideration of peti­
tion for writ of certiorari denied. Certiorari denied. Reported 
below: 152 Fed. Appx. 531. 

No. 05–10794. Jones v. Falor et al. C. A. 3d Cir. Certio­
rari denied. Justice Alito took no part in the consideration or 
decision of this petition. Reported below: 135 Fed. Appx. 554. 

No. 05–10866. Tyree v. United States District Court for 
the District of Massachusetts. C. A. 1st Cir. Motion of 
petitioner to defer consideration of petition for writ of certiorari 
denied. Certiorari denied. 

No. 05–10874. Sweatmon v. Jones et al. Ct. Sp. App. Md. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. Reported below: 390 Md. App. 
286, 888 A. 2d 343. 

No. 05–10875. Nottingham v. Deiter, Judge, Superior 
Court of Indiana, Marion County; Nottingham v. Babcock 
et al.; Nottingham v. United States Court of Appeals for 
the Seventh Circuit et al.; Nottingham v. Indiana; and 
Nottingham v. Superior Court of Indiana, Marion County, 
et al. C. A. 7th Cir. Certiorari denied. Justice Breyer took 
no part in the consideration or decision of this petition. 

No. 05–10931. Allen v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consid­
eration or decision of this petition. Reported below: 148 Fed. 
Appx. 90. 

No. 05–10985. Williams v. Cintas Corp. et al. C. A. 5th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 169 
Fed. Appx. 180. 
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No. 05–11000. Michaelesco v. Shefts et al. C. A. 2d Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 05–11230. Johnson v. Quander et al. C. A. D. C. Cir. 
Motion of Protection and Advocacy, Inc., for leave to file a brief as 
amicus curiae out of time denied. Certiorari denied. Reported 
below: 440 F. 3d 489. 

No. 05–11317. Hartwell v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. Reported below: 436 F. 3d 174. 

No. 05–11331. Shih-Ling Chen v. Rochford, Sheriff, Mor­

ris County, New Jersey, et al. C. A. 3d Cir. Certiorari 
denied. Justice Alito took no part in the consideration or 
decision of this petition. Reported below: 145 Fed. Appx. 723. 

No. 05–11363. A. H. v. South Orange Maplewood Board 
of Education. C. A. 3d Cir. Certiorari denied. Justice 
Alito took no part in the consideration or decision of this peti­
tion. Reported below: 153 Fed. Appx. 863. 

No. 05–11397. Neuhausser v. United States. C. A. 6th 
Cir. Motion of Law Offices of Robert A. Ratliff for leave to file 
a brief as amicus curiae out of time denied. Certiorari denied. 

No. 05–11411. Cook v. United States. C. A. 4th Cir. Mo­
tion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. Reported below: 174 Fed. 
Appx. 736. 

No. 05–11504. Georgeson v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 173 Fed. 
Appx. 623. 

No. 05–11558. Sweatmon v. Wells Fargo Bank et al. 
C. A. 4th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. 

No. 05–11731. Awan v. Gonzales, Attorney General. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
144 Fed. Appx. 956. 
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No. 05–11832. Hines v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. Justice Alito took no part in the con­
sideration or decision of this petition. 

No. 05–11836. Gorko v. United States. C. A. 3d Cir. Cer­
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 169 Fed. Appx. 745. 

No. 06–17. Brooks-McCollum v. Emerald Ridge Service 
Corporation Board of Directors et al. C. A. 3d Cir. Mo­
tion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. Reported below: 166 Fed. 
Appx. 618. 

No. 06–38. Detroit Entertainment, L. L. C., dba Motor-

City Casino, et al. v. Romanski. C. A. 6th Cir. Motion of 
Greektown Casino, LLC, et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. Reported below: 428 F. 3d 
629. 

No. 06–88. Bayer Corp. et al. v. Anderson et al. C. A. 
9th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
171 Fed. Appx. 18. 

No. 06–94. Fuller-Austin Insulation Co. v. Highlands 
Insurance Co. et al. Ct. App. Cal., 2d App. Dist. Motion of 
Consumer Federation of America et al. for leave to file a brief as 
amici curiae granted. Certiorari denied. Reported below: 135 
Cal. App. 4th 958, 38 Cal. Rptr. 3d 716. 

No. 06–103. Robinson v. Sunbeam Corp. C. A. 2d Cir. Cer­
tiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. Reported below: 178 Fed. 
Appx. 73. 

No. 06–146. Ware v. FleetBoston Financial Corp., fka 
BankBoston Corp. C. A. 11th Cir. Certiorari denied. Jus­

tice Breyer took no part in the consideration or decision of this 
petition. Reported below: 180 Fed. Appx. 59. 

No. 06–180. Rationis Enterprises Inc. of Panama et al. 
v. Hyundai Mipo Dockyard Co., Ltd., et al. C. A. 2d Cir. 
Certiorari denied. The Chief Justice and Justice Breyer 
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took no part in the consideration or decision of this petition. Re­
ported below: 426 F. 3d 580. 

No. 06–5042. Hollis-Arrington v. PHH Mortgage Corp. 
et al. C. A. 3d Cir. Certiorari before judgment denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. 

No. 06–5046. Satterfield v. Johnson et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. Reported below: 434 F. 3d 185. 

No. 06–5372. Wishnefsky v. Tennis, Superintendent, 
State Correctional Institution at Rockview. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. 

No. 06–5506. Cunningham v. United States. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. 

Rehearing Denied 

No. 05–1440. Henderson v. Office and Professional Em­

ployees International Union et al., 548 U. S. 907; 
No. 05–5292. In re Henson, 546 U. S. 810; 
No. 05–10139. Anthony v. United States District Court 

for the Eastern District of Michigan, 547 U. S. 1181; 
No. 05–10307. Banda v. New Jersey Special Treatment 

Unit Annex et al., 547 U. S. 1183; 
No. 05–10548. Estacio v. Oregon Department of Correc­

tions et al., 548 U. S. 911; 
No. 05–10574. Portales v. Madigan, Attorney General of 

Illinois, 548 U. S. 911; and 
No. 05–10704. Lewis v. Grams, Warden, 547 U. S. 1197. Pe­

titions for rehearing denied. 

No. 05–10138. Druitt v. College of William and Mary 
et al., 547 U. S. 1181; and 

No. 05–10895. Davis v. United States, 547 U. S. 1212. Mo­
tions for leave to file petitions for rehearing denied. 

October 6, 2006 
Miscellaneous Order 

No. 05–746. Norfolk Southern Railway Co. v. Sorrell. 
Ct. App. Mo., Eastern Dist. [Certiorari granted, 547 U. S. 1127.] 
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Motion of American Train Dispatchers Association et al. for leave 
to participate in oral argument as amici curiae and for divided 
argument denied. 

Certiorari Granted 

No. 05–1429. Travelers Casualty & Surety Company of 
America v. Pacific Gas & Electric Co. C. A. 9th Cir. Cer­
tiorari granted. Reported below: 167 Fed. Appx. 593. 

No. 05–11304. Smith v. Texas. Ct. Crim. App. Tex. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 185 S. W. 3d 455. 

October 10, 2006 

Dismissal Under Rule 46 

No. 05–1476. McEnough-Watson v. Gonzales, Attorney 
General. C. A. 11th Cir. Certiorari dismissed under this 
Court’s Rule 46.1. Reported below: 156 Fed. Appx. 293. 

Certiorari Dismissed 

No. 06–5680. Colida v. Masters. C. A. 2d Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–5791. Minniecheske v. Village of Tigerton, Wis­

consin (two judgments). Ct. App. Wis. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis­
missed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. D–2427. In re Disbarment of Telesford. Disbarment 
entered. [For earlier order herein, see 548 U. S. 929.] 

No. D–2430. In re Disbarment of Kessler. Disbarment 
entered. [For earlier order herein, see 548 U. S. 929.] 

No. D–2432. In re Disbarment of Rothenberg. Disbar­
ment entered. [For earlier order herein, see 548 U. S. 929.] 

No. D–2434. In re Barrett. David A Barrett, of Tallahas­
see, Fla., having requested to resign as a member of the Bar of 
this Court, it is ordered that his name be stricken from the roll 
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of attorneys admitted to the practice of law before this Court. 
The rule to show cause, issued on July 31, 2006 [548 U. S. 930], 
is discharged. 

No. D–2437. In re Disbarment of Reich. Disbarment en­
tered. [For earlier order herein, see 548 U. S. 930.] 

No. D–2438. In re Disbarment of Fuller. Disbarment 
entered. [For earlier order herein, see 548 U. S. 930.] 

No. D–2441. In re Discipline of Bozelko. Ronald F. Bo­
zelko, of Orange, Conn., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2442. In re Discipline of Ambrose. Fred John Am­
brose, Jr., of Long Beach, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2443. In re Discipline of Beswick. Ronald H. Bes­
wick, of Beverly Hills, Cal., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2444. In re Discipline of Fleming. Clarence Edwin 
Fleming, of Pasadena, Cal., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2445. In re Discipline of Kaufman. Jack H. Kauf­
man, Jr., of San Clemente, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2446. In re Discipline of Kronenberg. Donald 
Bruce Kronenberg, of Seattle, Wash., is suspended from the prac­
tice of law in this Court, and a rule will issue, returnable within 
40 days, requiring him to show cause why he should not be dis­
barred from the practice of law in this Court. 
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No. D–2447. In re Discipline of Suckling. John Robert 
Suckling, of San Diego, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2448. In re Discipline of Whalley. Lester F. 
Whalley, of Yorba Linda, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 06M25. Robinson v. Freedom Faith Missionary Bap­

tist Church et al. Motion to direct the Clerk to file petition 
for writ of certiorari out of time under this Court’s Rule 14.5 
denied. 

No. 06M26. Wimmer v. Hewlett-Packard Co. Motion to di­
rect the Clerk to file petition for writ of certiorari out of time 
denied. The Chief Justice took no part in the consideration 
or decision of this motion. 

No. 06M27. Bellanich v. Doe; 
No. 06M28. Baumgarten v. New York Department of 

Protective Services et al.; 
No. 06M29. White v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division; and 

No. 06M30. Dago v. United States. Motions to direct the 
Clerk to file petitions for writs of certiorari out of time denied. 

No. 134, Orig. New Jersey v. Delaware. Motion of the 
Special Master for allowance of fees and disbursements granted, 
and the Special Master is awarded a total of $65,532.12 for the 
period January 23 through August 31, 2006, to be paid equally by 
the parties. [For earlier order herein, see, e. g., 546 U. S. 1147.] 

No. 05–380. Gonzales, Attorney General v. Carhart 
et al. C. A. 8th Cir. [Certiorari granted, 546 U. S. 1169.] Mo­
tions of Religious Coalition for Reproductive Choice et al., Insti­
tute for Reproductive Health Access et al., National Women’s Law 
Center et al., Former Federal Prosecutors, and 52 Members of 
the United States Congress for leave to file briefs as amici curiae 
out of time granted. 
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No. 05–996. Marrama v. Citizens Bank of Massachusetts 
et al. C. A. 1st Cir. [Certiorari granted, 547 U. S. 1191.] Mo­
tion of National Association of Consumer Bankruptcy Attorneys 
for leave to participate in oral argument as amicus curiae and 
for divided argument denied. Motion of respondents for divided 
argument denied. Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 06–5976. Scheckel v. Iowa Department of Revenue 
and Finance. Ct. App. Iowa. Motion of petitioner for leave to 
proceed in forma pauperis denied. Petitioner is allowed until 
October 31, 2006, within which to pay the docketing fee required 
by Rule 38(a) and to submit a petition in compliance with Rule 
33.1 of the Rules of this Court. 

No. 06–6278. In re Introcaso; 
No. 06–6311. In re Vasquez; and 
No. 06–6525. In re Davis. Petitions for writs of habeas cor­

pus denied. 

No. 06–126. In re Galloway; 
No. 06–175. In re Gonzalez; 
No. 06–206. In re Oliphant; 
No. 06–262. In re Fulton; 
No. 06–275. In re Troxler; and 
No. 06–5647. In re Samuels. Petitions for writs of manda­

mus denied. 

No. 06–5813. In re Atamian. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court’s Rule 
39.8. 

No. 06–5823. In re Green. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 05–1343. King et al. v. Grand River Enterprises Six 
Nations, Ltd., et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 425 F. 3d 158. 

No. 05–1363. W. R. Grace & Co. et al. v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 429 F. 3d 
1224. 
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No. 05–1384. Shefchuk, Executrix of the Estate of 
Shefchuk v. Illinois Union Insurance Co. C. A. 6th Cir. 
Certiorari denied. Reported below: 108 Fed. Appx. 294. 

No. 05–1519. Zamora-Garcia v. Gonzales, Attorney Gen­

eral. C. A. 5th Cir. Certiorari denied. Reported below: 161 
Fed. Appx. 397. 

No. 05–1524. Ochoa-Vasquez v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 428 F. 3d 1015. 

No. 05–1567. Ochoa-Carrillo v. Gonzales, Attorney Gen­

eral. C. A. 8th Cir. Certiorari denied. Reported below: 446 
F. 3d 781. 

No. 05–1572. Bazzetta et al. v. Caruso, Director, Michi­

gan Department of Corrections, et al. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 430 F. 3d 795. 

No. 05–1614. Means v. Nation et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 432 F. 3d 924. 

No. 05–1656. Brown v. Parker Drilling Offshore Corp. 
C. A. 5th Cir. Certiorari denied. Reported below: 410 F. 3d 166. 

No. 05–1663. Kuzma et ux. v. City of Fort Myers, Flor­

ida. C. A. 11th Cir. Certiorari denied. Reported below: 151 
Fed. Appx. 911. 

No. 05–10404. Callahan v. Allen, Commissioner, Alabama 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 427 F. 3d 897. 

No. 05–10687. Pulliam v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 405 F. 3d 782. 

No. 05–11057. Unverzagt v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 166 Fed. Appx. 886. 

No. 05–11228. Sowewimo v. Uchtman, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 05–11234. Abdus-Samad, fka Boyd v. Bell, Warden. 
C. A. 6th Cir. Certiorari denied. Reported below: 420 F. 3d 614. 

No. 05–11325. Martinez Ledesma v. United States;

No. 05–11409. Castro Portocarrero v. United States; and
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No. 06–5584. Hoyos, aka Jaramillo Moyos, aka Moyos v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 169 Fed. Appx. 565. 

No. 05–11356. Robinson v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 37 Cal. 4th 592, 124 P. 3d 363. 

No. 05–11698. Bobadilla v. Minnesota. Sup. Ct. Minn. 
Certiorari denied. Reported below: 709 N. W. 2d 243. 

No. 05–11822. Johnson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 446 F. 3d 272. 

No. 06–1. Averill Park Central School District et al. 
v. Cioffi. C. A. 2d Cir. Certiorari denied. Reported below: 
444 F. 3d 158. 

No. 06–36. Public Agency Compensation Trust v. Perry 
et al. Sup. Ct. Nev. Certiorari denied. Reported below: 121 
Nev. 1162, 152 P. 3d 798. 

No. 06–120. Souza et al. v. Westlands Water District 
et al. Ct. App. Cal., 5th App. Dist. Certiorari denied. Re­
ported below: 135 Cal. App. 4th 879, 38 Cal. Rptr. 3d 78. 

No. 06–127. FreeEats.com, Inc. v. North Dakota. Sup. Ct. 
N. D. Certiorari denied. Reported below: 712 N. W. 2d 828. 

No. 06–131. Nicholas et al. v. Goord, Commissioner, New 
York Department of Correctional Services, et al. C. A. 
2d Cir. Certiorari denied. Reported below: 430 F. 3d 652. 

No. 06–136. Grubbs v. Bailes et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 445 F. 3d 1275. 

No. 06–147. At Home Corp. v. Cox Communications, Inc., 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 446 
F. 3d 403. 

No. 06–150. Spooner v. City of Grover Beach, California. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–154. Sabo v. Canterbury et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 265. 

No. 06–156. Roper-Simpson v. Scheck et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 70. 

http:FreeEats.com
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No. 06–163. City of New York, New York, et al. v. Fifth 
Avenue Presbyterian Church et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 177 Fed. Appx. 198. 

No. 06–169. McDonnell v. Cardiothoracic & Vascular 
Surgical Associates, Inc., et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 165 Fed. Appx. 423. 

No. 06–174. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–177. Rodriguez v. Devis Pereira. C. A. 4th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 227. 

No. 06–182. Bennett v. Bennett et al. Ct. App. Colo. 
Certiorari denied. 

No. 06–183. Estate of Cosio et al. v. Alvarez et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 181 Fed. 
Appx. 894. 

No. 06–185. Cottrill et al. v. MFA, Inc., dba MFA Agri-

Services, Inc. C. A. 8th Cir. Certiorari denied. Reported 
below: 443 F. 3d 629. 

No. 06–188. Nelson, nka Marsh v. Nelson. Ct. App. Kan. 
Certiorari denied. Reported below: 34 Kan. App. 2d 879, 125 P. 
3d 1081. 

No. 06–189. Polito v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 888 A. 2d 10. 

No. 06–194. Wong v. Wong. Int. Ct. App. Haw. Certiorari 
denied. Reported below: 108 Haw. 471, 121 P. 3d 936. 

No. 06–198. Jacob et al. v. Louisiana. Ct. App. La., 3d Cir. 
Certiorari denied. 

No. 06–204. Bianchi v. International Brotherhood of 
Teamsters, Chauffeurs, and Warehousemen, Local 390, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 441 
F. 3d 1278. 

No. 06–229. Jury Service Resource Center et al. v. Ore­

gon et al. Ct. App. Ore. Certiorari denied. Reported below: 
199 Ore. App. 106, 110 P. 3d 594. 
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No. 06–235. City of Gettysburg, South Dakota v. United 
States. C. A. Fed. Cir. Certiorari denied. Reported below: 
173 Fed. Appx. 827. 

No. 06–243. Washington Savannah River Co. v. Hollings­

worth. Super. Ct. Pa. Certiorari denied. Reported below: 
876 A. 2d 474. 

No. 06–258. Cunningham v. Securities and Exchange 
Commission. C. A. 9th Cir. Certiorari denied. Reported 
below: 175 Fed. Appx. 934. 

No. 06–261. Fulton v. Board of Professional Responsi­

bility, Wyoming State Bar. Sup. Ct. Wyo. Certiorari denied. 
Reported below: 133 P. 3d 514. 

No. 06–264. Fan v. Nag et al. C. A. 6th Cir. Certiorari 
denied. 

No. 06–269. United Disposal of Bradley, Inc., et al. v. 
Illinois Pollution Control Board et al. App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 363 Ill. App. 3d 243, 
842 N. E. 2d 1161. 

No. 06–270. Adkins v. General Motors Corp. C. A. 2d Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 184. 

No. 06–272. Vaughn, as Administratrix of the Estate of 
McLemore v. City of Athens, Alabama, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 974. 

No. 06–279. Kwasnik v. Department of Health and 
Human Services of the State of Maine et al. Sup. Jud. 
Ct. Me. Certiorari denied. Reported below: 893 A. 2d 610. 

No. 06–289. Pipola v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–293. Brown, Joint Tenant Trustee v. Montgomery 
County Tax Claim Bureau. C. A. 3d Cir. Certiorari denied. 
Reported below: 173 Fed. Appx. 191. 

No. 06–295. Pisman v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 443 F. 3d 912. 

No. 06–297. Lucas v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 63 M. J. 295. 
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No. 06–301. Mandycz v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 447 F. 3d 951. 

No. 06–316. Woodard v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 443 F. 3d 661. 

No. 06–319. Fernandez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 83. 

No. 06–330. Weliver v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 177 Fed. 
Appx. 84. 

No. 06–339. Katz v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 445 F. 3d 1023. 

No. 06–354. Langer et vir v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 158 Fed. Appx. 759. 

No. 06–5059. Chandler v. McDonough, Secretary, Flor­

ida Department of Corrections. Sup. Ct. Fla. Certiorari 
denied. Reported below: 916 So. 2d 728. 

No. 06–5080. Grandison v. Maryland. Ct. App. Md. Cer­
tiorari denied. Reported below: 390 Md. 412, 889 A. 2d 366. 

No. 06–5090. Rivera-Diaz et al. v. American Airlines, 
Inc., et al. C. A. 1st Cir. Certiorari denied. Reported below: 
433 F. 3d 120. 

No. 06–5149. Johnson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 442 F. 3d 901. 

No. 06–5162. Jurado v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 38 Cal. 4th 72, 131 P. 3d 400. 

No. 06–5588. Mansfield v. Missouri. Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 187 S. W. 3d 1. 

No. 06–5589. Jacobs v. Louisiana. Ct. App. La., 5th Cir. 
Certiorari denied. Reported below: 904 So. 2d 82. 

No. 06–5598. Givens v. Chanos, Attorney General of 
Nevada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 177 Fed. Appx. 771. 
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No. 06–5599. Hamilton v. Florida et al. (two judgments). 
Sup. Ct. Fla. Certiorari denied. Reported below: 932 So. 2d 192 
(both judgments). 

No. 06–5600. Roux v. Southwestern Bell Yellow Pages, 
Inc., SBC. C. A. 8th Cir. Certiorari denied. Reported below: 
157 Fed. Appx. 954. 

No. 06–5602. Jefferson v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 189 S. W. 3d 305. 

No. 06–5610. Pina v. Cambra, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 674. 

No. 06–5613. Dean v. Hornung, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 548. 

No. 06–5620. Thatcher v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–5625. James v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. 

No. 06–5626. McCormick v. Braverman. Ct. App. Mich. 
Certiorari denied. 

No. 06–5630. Velishka v. T. N. T. Home Builders et al. 
Sup. Jud. Ct. Me. Certiorari denied. 

No. 06–5636. Hand v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 107 Ohio St. 3d 378, 840 N. E. 2d 151. 

No. 06–5638. Kandekore v. Florida Bar. Sup. Ct. Fla. 
Certiorari denied. Reported below: 932 So. 2d 1005. 

No. 06–5640. Stephens v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–5641. Simmons v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–5643. Solano v. Mitchell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5644. Samuel v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 
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No. 06–5646. Roger v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 931 So. 2d 1031. 

No. 06–5648. Simmons v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–5657. Hilton v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 25 App. Div. 
3d 505, 810 N. Y. S. 2d 19. 

No. 06–5658. Frize v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–5660. Allen v. Beck, Warden. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 548. 

No. 06–5666. Rhodes v. Missouri. Ct. App. Mo., Southern 
Dist. Certiorari denied. 

No. 06–5669. Hudson v. Jones, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5676. Epperson v. Delaware. Sup. Ct. Del. Cer­
tiorari denied. Reported below: 901 A. 2d 119. 

No. 06–5684. Beamon v. Cathel, Administrator, New Jer­

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 06–5688. Giddens v. Duffey, Judge, Superior Court 
of Georgia, Carroll County, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5692. Stewart v. Ohio Employment Relations 
Board. Sup. Ct. Ohio. Certiorari denied. Reported below: 108 
Ohio St. 3d 203, 842 N. E. 2d 505. 

No. 06–5693. Ames v. Howton, Superintendent, Oregon 
State Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 06–5695. Woods v. McBride, Superintendent, Maxi­

mum Control Facility. C. A. 7th Cir. Certiorari denied. Re­
ported below: 430 F. 3d 813. 

No. 06–5697. Yekimoff v. New York. C. A. 2d Cir. Certio­
rari denied. 
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No. 06–5699. Shults v. Montana. Sup. Ct. Mont. Certio­
rari denied. Reported below: 332 Mont. 130, 136 P. 3d 507. 

No. 06–5700. Rowsey v. Epps, Commissioner, Mississippi 
Department of Corrections, et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 180 Fed. Appx. 536. 

No. 06–5701. Rollins v. Maryland. Ct. App. Md. Certio­
rari denied. Reported below: 392 Md. 455, 897 A. 2d 821. 

No. 06–5713. Moyer v. Miller, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 06–5716. Morris v. Thompson, Superintendent, Mas­

sachusetts Correctional Institution at Shirley. C. A. 1st 
Cir. Certiorari denied. 

No. 06–5718. Lee v. Dormire, Superintendent, Jefferson 
City Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 06–5720. Skipper v. Ollis. C. A. 6th Cir. Certiorari 
denied. 

No. 06–5724. Makidon v. Metrish, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5725. Jenkins v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–5732. Andrews v. Douglas County, Nebraska, 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 174 
Fed. Appx. 353. 

No. 06–5741. Sayles v. Farwell, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 178 Fed. Appx. 688. 

No. 06–5742. Smelt et al. v. Orange County, California, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 447 
F. 3d 673. 

No. 06–5746. Conway v. Ohio. Ct. App. Ohio, Franklin 
County. Certiorari denied. 

No. 06–5751. Redditt v. Wade. C. A. 4th Cir. Certiorari 
denied. Reported below: 178 Fed. Appx. 305. 
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No. 06–5756. McNeill v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 231, 624 S. E. 
2d 329. 

No. 06–5761. Lair v. Cain, Warden. C. A. 5th Cir. Certio­
rari denied. 

No. 06–5765. Walls v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5768. Wells v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–5769. Beaver v. Ohio. Ct. App. Ohio, Marion County. 
Certiorari denied. 

No. 06–5771. Brock v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 175 Fed. Appx. 900. 

No. 06–5773. Barber v. Caden, Associate Warden. C. A. 
9th Cir. Certiorari denied. 

No. 06–5774. Bowers v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5776. Juniper v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 271 Va. 362, 626 S. E. 2d 383. 

No. 06–5777. Lane v. Local Union 2–286. C. A. 3d Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 693. 

No. 06–5778. Scott v. Walkin et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 822. 

No. 06–5779. Ramirez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5783. McDaniels v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 886 A. 2d 682. 

No. 06–5784. Aguirre v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 06–5787. Duquette v. Cattell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 06–5790. Stringer v. Daniels et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 350. 

No. 06–5792. Carvajal v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 06–5796. Hilchey v. Hilchey. Sup. Ct. N. H. Certio­
rari denied. 

No. 06–5797. Fink v. California State University North­

ridge et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–5799. Encalade v. Stacks et al. C. A. 5th Cir. 
Certiorari denied. 

No. 06–5804. Prince v. Ohio. Ct. App. Ohio, Warren County. 
Certiorari denied. 

No. 06–5807. Grant v. Goord, Commissioner, New York 
Department of Correctional Services. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 155 Fed. Appx. 551. 

No. 06–5814. Alvarez Acuna v. Jones, Judge, Superior 
Court of Arizona, Maricopa County, et al. Ct. App. Ariz. 
Certiorari denied. 

No. 06–5824. Gonzalez v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1243, ––– 
N. E. 2d –––. 

No. 06–5825. Giles v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 928 So. 2d 355. 

No. 06–5826. Heuss v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 926 So. 2d 1288. 

No. 06–5828. Wiedbrauk v. Metrish, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 993. 

No. 06–5829. Vincent v. Stalder, Secretary, Louisiana 
Department of Public Safety and Corrections, et al. 
C. A. 5th Cir. Certiorari denied. 
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No. 06–5831. Davis v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5832. Clifford v. Redmann, Warden. Sup. Ct. 
N. D. Certiorari denied. Reported below: 719 N. W. 2d 384. 

No. 06–5835. Schwindler v. Thompson, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 06–5839. Schofield v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 914 So. 2d 990. 

No. 06–5841. Myers v. Castor, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 663. 

No. 06–5842. Thomas v. Worthington, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–5844. Ramirez v. Carter, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 415. 

No. 06–5848. Quick v. Mann. C. A. 10th Cir. Certiorari de­
nied. Reported below: 170 Fed. Appx. 588. 

No. 06–5849. Simon v. Mann. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 1728, 178 P. 3d 803. 

No. 06–5850. Bynum v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 929 So. 2d 312. 

No. 06–5855. Santiago v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 883 A. 2d 694. 

No. 06–5857. Vuong v. Management of J. C. Penney’s Co. 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 169 
Fed. Appx. 675. 

No. 06–5867. Dominguez v. California. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. 

No. 06–5871. Davis v. Revell. C. A. 7th Cir. Certiorari 
denied. 

No. 06–5880. Wilkens v. Michigan. Ct. App. Mich. Certio­
rari denied. Reported below: 267 Mich. App. 728, 705 N. W. 
2d 728. 
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No. 06–5884. Jones v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 132 P. 3d 1. 

No. 06–5889. Englerius v. United States et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 769. 

No. 06–5912. Kalmakoff v. Alaska. Ct. App. Alaska. Cer­
tiorari denied. Reported below: 122 P. 3d 224. 

No. 06–5914. Jeffus v. Ray, Warden, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5922. Johnson v. Bazzle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 306. 

No. 06–5934. Armel v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 172 Fed. Appx. 544. 

No. 06–5935. Barkley v. Vaughn, Superintendent, Odom 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 177 Fed. Appx. 308. 

No. 06–5944. Washington v. Jones, Director, Oklahoma 
Department of Corrections. C. A. 10th Cir. Certiorari de­
nied. Reported below: 177 Fed. Appx. 789. 

No. 06–5979. McKnight v. Vaughan, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 180. 

No. 06–5981. Wilson v. Marshburn. Ct. Sp. App. Md. 
Certiorari denied. 

No. 06–5996. Browning v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 134 P. 3d 816. 

No. 06–6002. Johnson v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 930 So. 2d 10. 

No. 06–6003. McAliley v. Florida Bar. Sup. Ct. Fla. 
Certiorari denied. Reported below: 932 So. 2d 194. 

No. 06–6013. Savickas v. Walker, Director, Illinois De­

partment of Corrections, et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 180 Fed. Appx. 592. 
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No. 06–6028. Mosely v. Rowley, Superintendent, Mis­

souri Eastern Correctional Center. Sup. Ct. Mo. Certio­
rari denied. 

No. 06–6035. Boley v. Dormire, Superintendent, Jeffer­

son City Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–6047. Plch v. New Hampshire. Super. Ct. N. H., 
Hillsborough County, Northern Dist. Certiorari denied. 

No. 06–6066. Blankenship v. Oregon. Ct. App. Ore. Cer­
tiorari denied. Reported below: 203 Ore. App. 808, 129 P. 3d 803. 

No. 06–6067. Hurst v. Northrop Grumman Corp. C. A. 4th 
Cir. Certiorari denied. Reported below: 169 Fed. Appx. 165. 

No. 06–6071. Copley v. Beck et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 182 Fed. Appx. 276. 

No. 06–6075. Georgiades v. Carey, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–6086. Bridges v. Chambers, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 447 F. 3d 994. 

No. 06–6089. Van Stuyvesant v. Gonzales, Attorney 
General. C. A. 2d Cir. Certiorari denied. 

No. 06–6092. Daniels v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 928 So. 2d 339. 

No. 06–6166. Sturgis v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 439 F. 3d 934. 

No. 06–6172. Thompson v. Flores, Warden, et al. Dist. 
Ct. App. Fla., 1st Dist. Certiorari denied. Reported below: 932 
So. 2d 197. 

No. 06–6175. Soto v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–6177. Raiford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 363. 

No. 06–6180. Mathis v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–6185. Osbourne v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 

No. 06–6186. Kloszewski v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6189. Woodson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6190. Muhammad v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 285. 

No. 06–6192. Lenoir v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–6193. King v. Jeter, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 158 Fed. Appx. 571. 

No. 06–6196. Moultrie, aka Jones v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 06–6197. Philius, aka Hiluis v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 172 Fed. Appx. 27. 

No. 06–6200. Murphy v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–6201. Ogbeide v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 237. 

No. 06–6202. Myers v. Cuyahoga County, Ohio, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 182 Fed. 
Appx. 510. 

No. 06–6207. Santiago v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 337. 

No. 06–6208. Shaw v. United States; and 
No. 06–6316. Baptiste v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 432 F. 3d 1189. 

No. 06–6209. Charles v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6212. Thomas v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 833. 
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No. 06–6213. Broomfield v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 743. 

No. 06–6214. deWilliams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 819. 

No. 06–6216. McCloud v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6223. Salguero-Acosta v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 182 Fed. Appx. 357. 

No. 06–6224. Lara-Magdalena v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 183 Fed. Appx. 458. 

No. 06–6228. Patton, aka Patten v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 06–6230. Cardona-Sandoval v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–6235. Wells v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 449 F. 3d 167. 

No. 06–6238. Gonzalez v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6239. Hailey v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 241. 

No. 06–6240. Goodwin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 289. 

No. 06–6244. Christian v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 319. 

No. 06–6246. Castaneda v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 438 F. 3d 891. 

No. 06–6247. Carlson v. Alaska. Ct. App. Alaska. Certio­
rari denied. Reported below: 128 P. 3d 197. 

No. 06–6248. Cole v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 435. 

No. 06–6251. Kirkham v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 378. 
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No. 06–6252. Torres-Santiago v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 449 F. 3d 61. 

No. 06–6253. Stroman v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 905 A. 2d 194. 

No. 06–6256. Jenkins v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 168. 

No. 06–6257. Martins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 689. 

No. 06–6258. Luevano-Orozco v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 376. 

No. 06–6263. Oliveros v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 902. 

No. 06–6264. Miner v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–6267. Perry v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 750. 

No. 06–6268. Slack v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 929 So. 2d 1059. 

No. 06–6271. Quevado-Hernandez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 183 Fed. 
Appx. 449. 

No. 06–6272. Alarcon-Estevez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 183 Fed. Appx. 684. 

No. 06–6273. 
tiorari denied. 

No. 06–6277. 
tiorari denied. 

No. 06–6281. 
tiorari denied. 

No. 06–6284. 
tiorari denied. 

No. 06–6289. 
tiorari denied. 

Doney v. United States. C. A. 9th Cir. 
Reported below: 190 Fed. Appx. 532. 

Cer-

Farris v. United States. C. A. 8th Cir. 
Reported below: 449 F. 3d 822. 

Cer-

Green v. United States. C. A. 8th Cir. 
Reported below: 442 F. 3d 677. 

Cer-

Garcia v. United States. C. A. 5th Cir. 
Reported below: 176 Fed. Appx. 549. 

Cer-

Tyree v. United States. C. A. 3d Cir. 
Reported below: 183 Fed. Appx. 224. 

Cer­
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No. 06–6290. Twitty v. Wiley, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 06–6291. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 388. 

No. 06–6295. Lewis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 326. 

No. 06–6297. Jackson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6298. Lawson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6299. Martinez v. United States (Reported below: 
185 Fed. Appx. 386); Gonzalez-Aguilar v. United States 
(187 Fed. Appx. 376); De La Rosa-Mendoza, aka Estrada-

Martinez v. United States (190 Fed. Appx. 370); Mejia-

Villafranca, aka Mejio v. United States (190 Fed. Appx. 
389); Guzman-Jasso v. United States (190 Fed. Appx. 369); and 
Montalvo-Gutierrez, aka Montalvo Gutierrez, aka Gu­

tierrez, aka Perez Merino v. United States (182 Fed. Appx. 
385). C. A. 5th Cir. Certiorari denied. 

No. 06–6302. Singleton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 259. 

No. 06–6303. Rodriguez-Felix v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 450 F. 3d 1117. 

No. 06–6307. Kirkland v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 450 F. 3d 804. 

No. 06–6313. Doak v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–6315. Bustos v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 551. 

No. 06–6317. Ancrum v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 385. 

No. 06–6319. Ward v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 779. 
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No. 06–6328. Roman v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–6337. Saborit v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6338. Whitaker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 395. 

No. 06–6341. Waters v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 478. 

No. 06–6343. Atchley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6344. Arriola-Cardona v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 184 Fed. Appx. 373. 

No. 06–6346. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 272. 

No. 06–6349. Roper v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–6351. Moore v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 452 F. 3d 382. 

No. 06–6352. Villeda-Tavera v. United States (Reported 
below: 184 Fed. Appx. 435); Ocampo-Sotelo v. United States 
(185 Fed. Appx. 401); Martinez-Ferrer v. United States (190 
Fed. Appx. 340); Gonzalez-Monguia v. United States (185 Fed. 
Appx. 393); Caro-Gonzalez v. United States (185 Fed. Appx. 
403); Vargas-Alarcon v. United States (186 Fed. Appx. 457); 
Hernandez-Esparza v. United States (186 Fed. Appx. 493); 
Venegas-Castillo v. United States (190 Fed. Appx. 346); 
Garza-Villarreal v. United States (185 Fed. Appx. 414); 
Arredondo-Perez v. United States (186 Fed. Appx. 500); 
Mancilla-Rangel v. United States (185 Fed. Appx. 417); 
Velasquez-Garay v. United States (185 Fed. Appx. 420); 
Gomez-Reyes v. United States (185 Fed. Appx. 424); Ramos-

Gutierrez  v. United  States  (190 Fed. Appx. 366);  
Hernandez-Lopez, aka Cafe v. United States (190 Fed. 
Appx. 363); Donis-Arredondo v. United States (181 Fed. 
Appx. 487); Hernandez-Martinez v. United States (181 Fed. 
Appx. 489); Andrade Ortiz, aka Andrade-Ortiz v. United 
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States (190 Fed. Appx. 370); and Gudino-Estrada v. United 
States (181 Fed. Appx. 486). C. A. 5th Cir. Certiorari denied. 

No. 06–6353. 
tiorari denied. 

Diaz v. United States. C. A. 11th Cir. Cer-

No. 06–6356. 
tiorari denied. 

Davis v. United States. C. A. 8th Cir. Cer-
Reported below: 442 F. 3d 681. 

No. 06–6366. 
tiorari denied. 

Avila v. United States. C. A. 11th Cir. Cer-

No. 06–6368. 
tiorari denied. 

Banks v. United States. C. A. 3d Cir. Cer-
Reported below: 451 F. 3d 189. 

No. 06–6369. 
tiorari denied. 

Allen v. United States. C. A. 4th Cir. Cer-
Reported below: 179 Fed. Appx. 172. 

No. 05–1006. Apotex Inc. et al. v. Pfizer, Inc. C. A. Fed. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. Reported below: 159 
Fed. Appx. 1013. 

No. 05–1285. Morris, a Minor Child, et al. v. Tanner, 
Judge, Confederated Salish and Kootenai Indian Tribal 
Court for the Flathead Reservation, et al. C. A. 9th Cir. 
Motion of Mountain States Legal Foundation for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 160 Fed. Appx. 600. 

No. 05–10671. Caldwell et al. v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 429 F. 3d 521. 

Statement of Justice Stevens respecting the denial of the 
petition for writ of certiorari. 

The limitations period in the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA) requires a “person in custody pur­
suant to the judgment of a State court” to file an application for 
a writ of habeas corpus within one year of “the date on which 
the judgment became final . . . .”  28  U.  S.  C. §  2244(d)(1)(A). 
This case raises the question whether a Texas order of “deferred 
adjudication probation” is a “judgment” under the statute. In 
essence, a deferred adjudication probation order places a defend­



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 971 

970 Statement of Stevens, J. 

ant on probation while postponing any adjudication of guilt. See 
Tex. Code Crim. Proc. Ann., Art. 42.12, § 5 (Vernon 2006 Supp. 
Pamphlet). If the defendant successfully completes the terms of 
his probation, the charges against him are dismissed, § 5(c); if he 
violates those terms, he is found guilty and sentenced, § 5(b). See 
generally Taylor v. State, 131 S. W. 3d 497, 499–500 (Tex. Crim. 
App. 2004). Often, a defendant’s case is finally resolved many 
years after the entry of the order of deferred adjudication. 

That is precisely what happened here. Petitioners Robert 
Caldwell and Pete Martinez pleaded guilty and were placed on 
deferred adjudication probation. Both subsequently violated the 
terms of their probation, had their probation revoked, were adju­
dicated guilty pursuant to their earlier pleas, and were given 
lengthy prison sentences. Promptly after the entry of orders 
revoking their probation, petitioners applied for federal writs of 
habeas corpus. The Court of Appeals held that their applications 
were time barred because they were filed more than one year 
after the entry of orders deferring adjudication. The heart of 
the Fifth Circuit’s holding is that these earlier orders were final 
judgments under AEDPA. 

However, as Judge DeMoss noted in his dissent, there “are two 
absolute essentials to a final judgment in a criminal case”—first, 
a determination of guilt or innocence, and second, the imposition 
of a sentence. Caldwell v. Dretke, 429 F. 3d 521, 531 (CA5 2005). 
Neither occurred prior to the revocation of petitioners’ probation. 
Indeed, reconciling the majority’s conclusion with AEDPA’s text 
is particularly difficult because Texas law provides that a “judg­
ment is the written declaration of the court signed by the trial 
judge and entered of record showing the conviction or acquittal 
of the defendant.” Tex. Code Crim. Proc. Ann., Art. 42.01, § 1 
(Vernon 2006 Supp. Pamphlet) (emphasis added). An order of 
deferred adjudication probation is not a conviction, and it is there­
fore not a “judgment” under Texas law. See Davis v. State, 
968 S. W. 2d 368, 371 (Tex. Crim. App. 1998) (en banc). Under 
a literal reading of the federal statute, such an order cannot 
be a “judgment of a State court” within the strict terms of 
§ 2244(d)(1)(A). 

Despite this conflict between the Court of Appeals decision and 
the plain text of AEDPA, our decision to deny certiorari is sup­
ported by at least two valid considerations. First, if a court is 
convinced that a nonliteral reading of a statute is more faithful 
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to the actual intent of the enacting Congress, that reading should 
normally be preferred. See, e. g., Woodford v. Ngo, 548 U. S. 81 
(2006); Koons Buick Pontiac GMC, Inc. v. Nigh, 543 U. S. 50 
(2004); see also Dodd v. United States, 545 U. S. 353, 361–362, and 
n. 1 (2005) (Stevens, J., dissenting); Barnhart v. Sigmon Coal 
Co., 534 U. S. 438, 472 (2002) (same). In this case, the Fifth Cir­
cuit had a justifiable basis for concluding that a nonliteral reading 
is consistent with Congress’ intent to “ ‘curb the abuse of the 
statutory writ of habeas corpus’ ” and “ ‘address problems of un­
necessary delay.’ ” See 429 F. 3d, at 528 (quoting H. R. Conf. 
Rep. No. 104–518, p. 111 (1996)). Second, the Court of Appeals 
expressly limited its holding to “instances where a petitioner” 
brings an untimely challenge to “substantive issues relating to an 
original order of deferred adjudication probation.” 429 F. 3d, at 
530, n. 24. It did not foreclose timely challenges to such orders, 
nor did it foreclose timely challenges to the sentencing aspects of 
the revocation proceedings. The Fifth Circuit also did nothing 
to upset the practice of deferred adjudication probation itself, 
which confers considerable benefits upon defendants who do not 
violate the terms of their probation.* This narrow holding is 
unlikely to produce injustice. Accordingly, the denial of certiorari 
is appropriate. 

No. 06–145. Adams et al. v. Pension Benefit Guaranty 
Corporation et al. C. A. D. C. Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 170 Fed. Appx. 142. 

No. 06–162. Cano, fka Doe v. Baker, Attorney General 
of Georgia, et al. C. A. 11th Cir. Motions of Suzanne Besser 
et al., J. Budziszewski, Texas Black Americans for Life et al., and 

*See Davis v. State, 986 S. W. 2d 368, 370 (Tex. Crim. App. 1998) (en 
banc) (“A defendant who has been discharged from deferred adjudication 
[probation] is immediately eligible to serve on a jury, to vote, and to be 
recommended for probation by a jury after a finding of guilty at a subse­
quent trial” (footnotes omitted)); Ex parte Laday, 594 S. W. 2d 102, 104 
(Tex. Crim. App. 1980) (en banc) (“The whole point of [the deferred adjudica­
tion probation] statute is to avoid having to formally adjudicate the defend­
ant’s guilt unless and until he demonstrates that he cannot abide by the 
terms of probation set by the court. If the defendant successfully completes 
his probation, his offense is essentially expunged”). 
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Nurturing Network et al. for leave to file briefs as amici curiae 
granted. Certiorari denied. Reported below: 435 F. 3d 1337. 

No. 06–164. May et al. v. BP West Coast Products LLC. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
447 F. 3d 658. 

No. 06–167. Tilton, Secretary, California Department 
of Corrections and Rehabilitation, et al. v. Remeidio. 
C. A. 9th Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
173 Fed. Appx. 636. 

No. 06–172. Sommers, Trustee v. Wells Fargo Bank 
of Texas, N. A. C. A. 5th Cir. Certiorari denied. Justice 
Breyer took no part in the consideration or decision of this 
petition. Reported below: 444 F. 3d 690. 

No. 06–193. Smith v. Bank of America. Ct. Sp. App. Md. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 06–195. Saint Matthew’s Churches, Inc., et al. v. 
United States District Court for the Central District 
of California et al. C. A. 9th Cir. Motion of respondent 
Valrija Kachavos for leave to proceed in forma pauperis granted. 
Certiorari denied. 

No. 06–5655. Sanders v. Boeing Co. C. A. 9th Cir. Certio­
rari denied. Justice Breyer took no part in the consideration 
or decision of this petition. Reported below: 154 Fed. Appx. 618. 

No. 06–5708. Aron v. Quest Diagnostics Inc. C. A. 3d Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. Reported below: 174 Fed. 
Appx. 82. 

Rehearing Denied 

No. 05–10501. In re Letizia, 548 U. S. 902; and 
No. 05–11169. Batten v. United States, 548 U. S. 916. Peti­

tions for rehearing denied. 
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Miscellaneous 

No. 05–998. 

October 13, 2006 
Order 

United States v. Resendiz-Ponce. C. A. 9th 
Cir. [Certiorari granted, 547 U. S. 1069.] Parties are directed 
to file supplemental briefs addressing the following question: “Did 
the indictment omit an allegation that was required by the Fifth 
Amendment?” Briefs, not to exceed 25 pages, are to be filed 
simultaneously with the Clerk and served upon opposing counsel 
on or before 3 p.m., Friday, October 27, 2006. Reply briefs, not 
to exceed 10 pages, may be filed with the Clerk and served upon 
opposing counsel on or before 3 p.m., Friday, November 3, 2006. 

Certiorari Granted 

No. 05–11284. Abdul-Kabir, fka Cole v. Quarterman, Di­

rector, Texas Department of Criminal Justice, Correc­

tional Institutions Division; and 
No. 05–11287. Brewer v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Motions of petitioners for leave 
to proceed in forma pauperis granted. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argument. 
Reported below: No. 05–11284, 443 F. 3d 441; No. 05–11287, 442 
F. 3d 273. 

October 16, 2006 
Certiorari Dismissed 

No. 06–5982. Kroncke v. Hood et al. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 06–6534. In re Holton; 
No. 06–6665. In re Moore; 
No. 06–6677. In re Gibson; and 
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No. 06–6787. In re King. Petitions for writs of habeas cor­
pus denied. 

No. 06–6347. In re Wise. Petition for writ of mandamus 
denied. 

Certiorari Denied 

No. 05–1159. Hatch, Attorney General of Minnesota v. 
Cellco Partnership, dba Verizon Wireless, et al. C. A. 
8th Cir. Certiorari denied. Reported below: 431 F. 3d 1077. 

No. 05–11142. Scott v. Missouri. Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 183 S. W. 3d 244. 

No. 05–11528. Purkey v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 428 F. 3d 738. 

No. 05–11750. Galarza-Payan v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 441 F. 3d 885. 

No. 06–49. Signator Insurance Agency, Inc., et al. v. 
Patten. C. A. 4th Cir. Certiorari denied. Reported below: 
441 F. 3d 230. 

No. 06–61. Hecla Mining Co. v. United States et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 430 F. 3d 972. 

No. 06–210. Hawkins v. Oklahoma. C. A. 10th Cir. Certio­
rari denied. Reported below: 139 Fed. Appx. 996. 

No. 06–214. Winskowski v. City of Stephen, Minnesota. 
C. A. 8th Cir. Certiorari denied. Reported below: 442 F. 3d 
1107. 

No. 06–217. Urban Investment Trust, Inc., et al. v. 
Anderson-Dundee 53 L. L. C. et al. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 363 Ill. App. 3d 145, 841 
N. E. 2d 6. 

No. 06–218. Navellier Series Fund et al. v. Sletten, 
Former Trustee of the Navellier Series Fund. C. A. 9th 
Cir. Certiorari denied. Reported below: 172 Fed. Appx. 196. 

No. 06–222. Stuter et al. v. Stevens County Sheriff De­

partment. C. A. 9th Cir. Certiorari denied. Reported below: 
180 Fed. Appx. 664. 
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No. 06–228. Clain v. International Steel Group. C. A. 
2d Cir. Certiorari denied. Reported below: 156 Fed. Appx. 398. 

No. 06–283. Heiden v. Trujillo, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 412. 

No. 06–305. Coday v. Reed, Secretary of State of Wash­

ington. Sup. Ct. Wash. Certiorari denied. Reported below: 
156 Wash. 2d 485, 130 P. 3d 809. 

No. 06–308. Stuart v. Wilson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 442 F. 3d 506. 

No. 06–327. Loubser v. Pala. Ct. App. Ind. Certiorari de­
nied. Reported below: 844 N. E. 2d 229. 

No. 06–348. Abboud v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 348 F. 3d 554. 

No. 06–352. Orlandez-Gamboa v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 185 Fed. Appx. 86. 

No. 06–363. Dhinsa v. Herrera, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 630. 

No. 06–366. Valdez et al. v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 453 F. 3d 252. 

No. 06–377. Metsch Law Firm, P. A., fka Metsch & 
Metsch, P. A. v. United States. C. A. 11th Cir. Certiorari 
denied. Reported below: 187 Fed. Appx. 946. 

No. 06–5119. Michalkiewicz v. Wisconsin. Ct. App. Wis. 
Certiorari denied. Reported below: 290 Wis. 2d 510, 712 N. W. 
2d 86. 

No. 06–5148. Martinez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 173 Fed. Appx. 347. 

No. 06–5788. Doyle v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–5834. Cochrane v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 27 App. 
Div. 3d 659, 810 N. Y. S. 2d 670. 
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No. 06–5854. Williams-Bey v. Buss, Superintendent, In­

diana State Prison. C. A. 7th Cir. Certiorari denied. 

No. 06–5863. Basaldua v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–5872. Cummings v. Wong, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5876. Nunez v. Illinois. App. Ct. Ill., 2d Dist. Cer­
tiorari denied. Reported below: 361 Ill. App. 3d 1100, 911 N. E. 
2d 11. 

No. 06–5877. Salazar v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–5878. Quintero v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–5882. Boyd v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5887. Edwards v. Cenicola-Helvin Enterprises, 
dba Bannerview.com, et al. Sup. Ct. Nev. Certiorari denied. 
Reported below: 122 Nev. 317, 130 P. 3d 1280. 

No. 06–5890. James v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–5891. Alexander v. Washington. C. A. 7th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 429. 

No. 06–5895. Plummer v. Schwarzenegger, Governor of 
California. C. A. 9th Cir. Certiorari denied. 

No. 06–5896. Perez v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5897. Yeats v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 1745, 178 P. 3d 817. 

No. 06–5899. Lewis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

http:Bannerview.com
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No. 06–5902. Lazo v. Texas. Ct. App. Tex., 5th Dist. Cer­
tiorari denied. 

No. 06–5904. Poirier v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5906. Violett v. Chandler, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 06–5913. Luther v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. Reported below: 157 Wash. 2d 63, 134 P. 3d 205. 

No. 06–5916. Gerber v. Camp Hope Children’s Bible Fel­

lowship of New York, Inc. Ct. App. N. Y. Certiorari denied. 
Reported below: 7 N. Y. 3d 741, 853 N. E. 2d 246. 

No. 06–5919. Escobar v. Hill, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 678. 

No. 06–5923. White v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1256, ––– 
N. E. 2d –––. 

No. 06–5924. Turner v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–5939. Charles v. Woody et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 533. 

No. 06–5949. Davalos v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 835 N. E. 2d 232. 

No. 06–5952. Douglas v. James. Ct. App. Tex., 6th Dist. 
Certiorari denied. 

No. 06–5953. Coles v. Virginia. Sup. Ct. Va. Certiorari de­
nied. Reported below: 270 Va. 585, 621 S. E. 2d 109. 

No. 06–5955. Rosado v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–5957. Jones v. South Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 147. 
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No. 06–5959. Narvez Martinez v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5960. Bolton v. Smith, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–5961. Roth v. Illinois State Board of Education 
et al. App. Ct. Ill., 3d Dist. Certiorari denied. Reported 
below: 362 Ill. App. 3d 1250, ––– N. E. 2d –––. 

No. 06–5969. Foster v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 109 Ohio St. 3d 1, 845 N. E. 2d 470. 

No. 06–6014. Ta’ati v. Board of Trustees of Montgomery 
College. C. A. 4th Cir. Certiorari denied. Reported below: 
171 Fed. Appx. 426. 

No. 06–6021. Velehradsky v. Craig Industries, Inc. Sup. 
Ct. Neb. Certiorari denied. 

No. 06–6036. Burden v. Colorado. Sup. Ct. Colo. Certio­
rari denied. 

No. 06–6059. Hendrickson v. Department of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
180 Fed. Appx. 148. 

No. 06–6090. Daniel v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 06–6091. Ewing v. Nelson, Superintendent, Bridge­

water State Hospital. C. A. 1st Cir. Certiorari denied. 

No. 06–6095. Hollister v. Chandler, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 06–6097. Hoeft v. Wisher et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 549. 

No. 06–6109. Dictado v. Quinn, Superintendent, Monroe 
Correctional Complex. C. A. 9th Cir. Certiorari denied. 
Reported below: 176 Fed. Appx. 862. 

No. 06–6162. Clemons v. McKune, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 183 Fed. Appx. 
733. 
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No. 06–6167. Bailey v. Missouri. Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 191 S. W. 3d 52. 

No. 06–6168. Moffitt v. Knight, Superintendent, Pen­

dleton Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 06–6182. Koehl v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. 

No. 06–6191. Patterson v. Schriro, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 171 Fed. Appx. 577. 

No. 06–6211. Chism v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6226. Priddy v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 184 S. W. 3d 501. 

No. 06–6237. Howe v. Lampert, Director, Wyoming De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 

No. 06–6250. Vega v. Klem, Superintendent, State Cor­

rectional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6260. Neal v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 366. 

No. 06–6265. Bryant v. United States Senate Sergeant 
at Arms. Ct. App. D. C. Certiorari denied. 

No. 06–6283. Boitnott v. Crist, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6293. Sullivan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 1006. 

No. 06–6304. Thompson v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 38 Cal. 4th 811, 135 P. 3d 3. 

No. 06–6326. Ward v. Bennett. C. A. 9th Cir. Certiorari 
denied. 

No. 06–6335. Stanton v. Pausma et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 510. 
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No. 06–6336. Paulino v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 445 F. 3d 211. 

No. 06–6359. Bedoya-Cano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 56. 

No. 06–6373. Contreras-Trevino v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 448 F. 3d 821. 

No. 06–6374. Carrillo-Lopez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 176 Fed. Appx. 816. 

No. 06–6376. Steele v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 543. 

No. 06–6377. Velasquez-Moreno v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 184 Fed. Appx. 438. 

No. 06–6378. Reid v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6382. Juarez-Palomo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 188 Fed. Appx. 285. 

No. 06–6383. Littlefield v. Hinkle, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 312. 

No. 06–6384. Aguirre-Ganceda v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 719. 

No. 06–6386. Benitez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 165 Fed. Appx. 764. 

No. 06–6388. Culwell v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–6393. Cooper v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 59. 

No. 06–6394. Escontrias v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 268. 

No. 06–6399. Cruz-Navarro v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 699. 

No. 06–6400. Cintron-Ortiz v. United States. C. A. 1st 
Cir. Certiorari denied. 
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No. 06–6403. Locklear v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 277. 

No. 06–6405. McKoy v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 452 F. 3d 234. 

No. 06–6406. Sprague v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 794. 

No. 06–6408. Castillo, aka Torres v. United States. 
C. A. 2d Cir. Certiorari denied. Reported below: 186 Fed. 
Appx. 25. 

No. 06–6409. Smith v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 264. 

No. 06–6411. Willits v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 962. 

No. 06–6412. Worley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 453 F. 3d 706. 

No. 06–6413. Espinosa v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 449 F. 3d 1301. 

No. 06–6414. Cotton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6415. Comisar, aka Bradshaw, aka Campbell v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 180 Fed. Appx. 651. 

No. 06–6416. Donelson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 450 F. 3d 768. 

No. 06–6417. Cain v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 732. 

No. 06–6421. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 246. 

No. 06–6422. Williamson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 354. 

No. 06–6423. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 573. 
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No. 06–6425. Moye v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 390. 

No. 06–6427. Zebrowski v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 203. 

No. 06–6431. Arciga-Bustamante v. United States. C. A. 
10th Cir. Certiorari denied. 

No. 06–6432. Beach v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 196 Fed. Appx. 205. 

No. 06–6433. Jimenez-Calderon v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 183 Fed. Appx. 274. 

No. 06–6436. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 846. 

No. 06–6437. Rivera v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–6441. Copeman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 821. 

No. 06–6442. Cage v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 883. 

No. 06–6444. Stephenson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 905 A. 2d 804. 

No. 06–6446. Reeves v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 902 A. 2d 88. 

No. 06–6448. Waters v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6449. Alvarado-Henriquez, aka Hernandez-

Orellana v. United States (Reported below: 190 Fed. Appx. 
367); Amaya-Reyes v. United States (186 Fed. Appx. 453); Bri­

ones, aka Gonzalez-Hernandez, aka Fuentes-Arriaga v. 
United States (186 Fed. Appx. 440); Duran-Rivera v. United 
States (185 Fed. Appx. 400); Esquivel-Huerta v. United 
States (185 Fed. Appx. 382); Garcia-Lopez v. United States 
(190 Fed. Appx. 368); Garcia-Morales, aka Barrientos v. 
United States (181 Fed. Appx. 488); Hernandez-Hernandez 
v. United States (186 Fed. Appx. 441); Hernandez-Martinez, 
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aka Hernandez-Gonzalez v. United States (186 Fed. Appx. 
450); Mares-Calderon v. United States (185 Fed. Appx. 330); 
Rodriguez-Lopez v. United States (185 Fed. Appx. 374); 
Soto-Garcia v. United States (186 Fed. Appx. 439); and 
Reyna-Rios v. United States (190 Fed. Appx. 342). C. A. 5th 
Cir. Certiorari denied. 

No. 06–6451. Woodbury v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 369. 

No. 06–6452. Limones-Alvarado v. United States (Re­
ported below: 185 Fed. Appx. 332); Ipina-Ipina v. United States 
(185 Fed. Appx. 377); Vasquez-Torres v. United States (185 
Fed. Appx. 388); Hernandez-Mendez, aka Martinez-Mendez 
v. United States (186 Fed. Appx. 459); Ibarra-Perez v. 
United States (190 Fed. Appx. 339); Duarte-Rivera v. United 
States; Merchan-Linares, aka Rodriguez v. United States 
(188 Fed. Appx. 272); Trevino-Gomez, aka Garcia-Gonzalez 
v. United States (181 Fed. Appx. 475); Ojeda-Zaragoza v. 
United States (190 Fed. Appx. 371); Bermudez-Angeles v. 
United States (190 Fed. Appx. 388); Cervantes-Higuera v. 
United States (181 Fed. Appx. 489); Montoya-Espinal, aka 
Guajardo-Espinal v. United States (190 Fed. Appx. 381); 
Garcia-Gomez v. United States (191 Fed. Appx. 269); Robles-

Cordero, aka Campos v. United States (195 Fed. Appx. 285); 
Rodriguez-Martinez v. United States (195 Fed. Appx. 252); 
Ramirez-Perez, aka Garcia-Garcia v. United States (195 
Fed. Appx. 249); Armas Hernandez v. United States (195 Fed. 
Appx. 234); and Carmon-Nieves v. United States (195 Fed. 
Appx. 230). C. A. 5th Cir. Certiorari denied. 

No. 06–6453. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 265. 

No. 06–6457. Scheckel v. United States et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 511. 

No. 06–6458. Graham et al. v. United States. C. A. 4th 
Cir. Certiorari denied. 

No. 06–6460. Fields v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 297. 

No. 06–6461. McClellan v. United States. C. A. 3d Cir. 
Certiorari denied. 
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No. 06–6462. Garcia v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 570. 

No. 06–6465. Fernandez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 126. 

No. 06–6467. Mackey v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6473. Banks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 217. 

No. 06–6486. Parker v. United States et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 439 F. 3d 81. 

No. 06–6491. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6495. Arias v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 431 F. 3d 1327. 

No. 06–6496. Brehm v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 442 F. 3d 1291. 

No. 06–6498. Mabrey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 271. 

No. 06–6504. Chung v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6505. Elliott v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6506. Conteh v. Gonzales, Attorney General, 
et al. C. A. 1st Cir. Certiorari denied. 

No. 06–6507. Caballero-Villeda v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 185 Fed. Appx. 654. 

No. 06–6510. Avila-Carbajal v. United States (Reported 
below: 185 Fed. Appx. 359); Sanchez-Herrera v. United 
States (187 Fed. Appx. 368); Franco-Villagran v. United 
States (186 Fed. Appx. 441); Segovia-Salinas, aka Pineda, 
aka Esquibel, aka Salinas v. United States (185 Fed. Appx. 
429); Guerrero-Ruiz v. United States (185 Fed. Appx. 
414); Hernandez-Rivas v. United States (181 Fed. Appx. 
486); Rincon-Garza v. United States (190 Fed. Appx. 369); 
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Alvarez-Gamez v. United States (190 Fed. Appx. 387); and 
Rufino-Cervantes v. United States (190 Fed. Appx. 380). 
C. A. 5th Cir. Certiorari denied. 

No. 06–6511. Bens v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–6512. Arneson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 782. 

No. 06–6513. Allen v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 440 F. 3d 449. 

No. 06–6517. Marquez v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. 

No. 06–6518. Shoels v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–6520. Scott v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–6521. Ramirez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6524. Duval v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–6528. Marshall v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 246. 

No. 06–6529. Martinez-Castillo v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 185 Fed. Appx. 628. 

No. 06–6532. Lozoya-Torres v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 448. 

No. 06–6535. Ramos-Duran v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 696. 

No. 06–6540. Allen v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 722. 

No. 06–6543. Adams v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 263. 

No. 06–6544. Barragan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 626. 
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No. 06–6545. Hill v. McDonough, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 464 F. 3d 1256. 

No. 06–6546. Tucker v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 549. 

No. 06–6548. Ruiz-Gonzalez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 185 Fed. Appx. 630. 

No. 06–6555. Williams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 730. 

No. 06–6560. Carranza-Munoz v. United States (Reported 
below: 185 Fed. Appx. 398); Rodriguez-Pinon v. United States 
(187 Fed. Appx. 371); Galvan-Pena, aka Garcia v. United 
States (185 Fed. Appx. 395); and Rodriguez-Perez v. United 
States (185 Fed. Appx. 386). C. A. 5th Cir. Certiorari denied. 

No. 06–6567. Oglesbee v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 359. 

No. 06–6568. Parker v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 462 F. 3d 273. 

No. 06–6572. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 453 F. 3d 302. 

No. 06–6575. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 451 F. 3d 1239. 

No. 06–6576. Loredo-Bernal v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 185 Fed. Appx. 624. 

No. 06–6580. Vallejo-Bonaparte v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 180 Fed. Appx. 689. 

No. 06–6582. Taniguchi v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6586. Brown v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 450 F. 3d 366. 

No. 06–40. Evans v. City of Berkeley, California. Sup. 
Ct. Cal. Motions of Thomas More Law Center, Boy Scouts of 
America, and United States Justice Foundation et al. for leave to 
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file briefs as amici curiae granted. Certiorari denied. Reported 
below: 38 Cal. 4th 1, 129 P. 3d 394. 

No. 06–59. Coates v. Agilent Technologies et al. C. A. 
9th Cir. Certiorari denied. The Chief Justice took no part in 
the consideration or decision of this petition. 

No. 06–216. Yaffe v. Smith Barney Division of Citigroup 
Global Markets, Inc. C. A. 9th Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 177 Fed. Appx. 567. 

No. 06–223. Drebick et ux., dba Drebick Investments v. 
City of Olympia, Washington. Sup. Ct. Wash. Motions of 
New England Legal Foundation et al., Building Industry Associa­
tion of Washington, Master Builders Association of Pierce County, 
and National Association of Home Builders for leave to file briefs 
as amici curiae granted. Certiorari denied. Reported below: 
156 Wash. 2d 289, 126 P. 3d 802. 

No. 06–230. Powers et al. v. Wells Fargo Bank NA et al. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
439 F. 3d 1043. 

No. 06–6522. Drabovskiy v. United States. C. A. 6th Cir. 
Certiorari before judgment denied. 

Rehearing Denied 

No. 05–10939. Duboc v. United States, 547 U. S. 1213. Peti­
tion for rehearing denied. 

October 18, 2006 
Miscellaneous Order 

No. 06–6815. In re Rutherford. Petition for writ of man­
damus denied. 

Certiorari Denied 

No. 06–7028 (06A361). Rutherford v. McDonough, Secre­

tary, Florida Department of Corrections, et al. C. A. 
11th Cir. Application for stay of execution of sentence of death, 
presented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. Justice Stevens would grant the 
application for stay of execution. Reported below: 466 F. 3d 970. 
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No. 06–7133 (06A382). Rutherford v. Florida. Sup. Ct. 
Fla. Application for stay of execution of sentence of death, pre­
sented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. Reported below: 940 So. 2d 1112. 

No. 06–7190 (06A387). Rutherford v. Florida. Sup. Ct. 
Fla. Application for stay of execution of sentence of death, pre­
sented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. Reported below: 945 So. 2d 1113. 

No. 06–7196 (06A389). Wilcher v. Epps, Commissioner, Mis­

sissippi Department of Corrections. C. A. 5th Cir. Appli­
cation for stay of execution of sentence of death, presented to 
Justice Scalia, and by him referred to the Court, denied. Mo­
tion of Habeas Law Scholars David R. Dow et al. for leave to file 
a brief as amici curiae granted. Certiorari denied. Reported 
below: 203 Fed. Appx. 559. 

October 20, 2006 

Certiorari Granted—Vacated and Remanded. (See Nos. 06A375 
and 06A379, ante, p. 1.) 

October 24, 2006 
Miscellaneous Order 

No. 06A408. Lundgren v. Taft, Governor of Ohio, et al. 
Application for stay of execution of sentence of death, presented 
to Justice Stevens, and by him referred to the Court, denied. 

October 25, 2006 

Miscellaneous Orders 

No. 06A427. Summers v. Eidson, District Attorney of 
Taylor County, et al. Application for stay of execution of 
sentence of death, presented to Justice Scalia, and by him re­
ferred to the Court, denied. 

No. 06–7358 (06A425). In re Summers. Application for stay 
of execution of sentence of death, presented to Justice Scalia, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. Justice Alito took no part in the consid­
eration or decision of this application and this petition. 
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Certiorari Denied 

No. 06–7284 (06A405). Rolling v. Florida. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Justice Stevens and Justice Breyer 
would grant the application for stay of execution. Reported 
below: 944 So. 2d 176. 

No. 06–7360 (06A426). Summers v. Texas Department of 
Criminal Justice et al. C. A. 5th Cir. Application for stay 
of execution of sentence of death, presented to Justice Scalia, 
and by him referred to the Court, denied. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this application and this petition. Reported below: 206 Fed. 
Appx. 317. 

October 26, 2006 
Certiorari Denied 

No. 06–7308 (06A419). Hutcherson v. Riley et al. C. A. 
11th Cir. Application for stay of execution of sentence of death, 
presented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. Reported below: 468 F. 3d 750. 

October 27, 2006 
Miscellaneous Order 

No. 05–9222. Burton v. Stewart, Superintendent, Staf­

ford Creek Corrections Center. C. A. 9th Cir. [Certiorari 
granted sub nom. Burton v. Waddington, 547 U. S. 1178.] Motion 
of the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. 

Certiorari Granted 

No. 05–983. Winkelman, a Minor, By and Through His 
Parents and Legal Guardians, Winkelman et ux., et al. 
v. Parma City School District. C. A. 6th Cir. Certiorari 
granted. 

No. 05–1541. EC Term of Years Trust v. United States. 
C. A. 5th Cir. Certiorari granted. Reported below: 434 F. 
3d 807. 
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No. 05–1631. Scott v. Harris. C. A. 11th Cir. Certiorari 
granted. Reported below: 433 F. 3d 807. 

No. 05–1056. Microsoft Corp. v. AT&T Corp. C. A. Fed. 
Cir. Motion of Software & Information Industry Association 
for leave to file a brief as amicus curiae granted. Certiorari 
granted. The Chief Justice took no part in the consideration 
or decision of this motion and this petition. Reported below: 414 
F. 3d 1366. 

October 30, 2006 
Certiorari Dismissed 

No. 06–6000. Carter v. Tennessee. Ct. Crim. App. Tenn. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–6001. Carter v. Tennessee. Ct. Crim. App. Tenn. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–6016. Bierley v. Grolumond, Deputy Sheriff, 
Erie County, Pennsylvania, et al. C. A. 3d Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Justice Stevens dissents. See id., at 4, 
and cases cited therein. Reported below: 174 Fed. Appx. 673. 

No. 06–6041. Minniecheske v. City of Oshkosh, Wiscon­

sin, et al. C. A. 7th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 06A327 (06–6643). Andrews v. United States. C. A. 
4th Cir. Application for stay, addressed to Justice Breyer and 
referred to the Court, denied. 

No. 06M31. Milton v. United States; 
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No. 06M32. Conner v. Lions Gate Entertainment Corp. 
et al.; 

No. 06M33. Black v. Wilkinson, Warden; 
No. 06M34. Black v. United States Postal Service; and 
No. 06M35. Stankevitch v. Kohler et al. Motions to di­

rect the Clerk to file petitions for writs of certiorari out of time 
denied. 

No. 05–381. Weyerhaeuser Co. v. Ross-Simmons Hard­

wood Lumber Co., Inc. C. A. 9th Cir. [Certiorari granted, 548 
U. S. 903.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 05–1629. Gonzales, Attorney General v. Duenas-

Alvarez. C. A. 9th Cir. [Certiorari granted, 548 U. S. 942.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted. 

No. 06–273. Cox, Attorney General of Michigan, et al. 
v. DaimlerChrysler Corp. et al. C. A. 6th Cir. The Solicitor 
General is invited to file a brief in this case expressing the views 
of the United States. 

No. 06–6829. In re Sims; 
No. 06–6979. In re Bullard; and 
No. 06–7003. In re Rangel. Petitions for writs of habeas 

corpus denied. 

No. 06–325. In re Kahn; 
No. 06–6134. In re Mosseri; and 
No. 06–6962. In re Triplett. Petitions for writs of manda­

mus denied. 

No. 06–6219. In re Murdock. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. 

No. 06–6931. In re McQuiddy. Petition for writ of manda­
mus and/or prohibition denied. 

Certiorari Denied 

No. 05–11311. Fraley v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 922 So. 2d 223. 
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No. 05–11350. Spicer v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 921 So. 2d 292. 

No. 05–11373. Beck v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
429 F. 3d 521. 

No. 05–11376. Barnum v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 921 So. 2d 513. 

No. 05–11422. Corbett v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 287, 624 S. E. 
2d 625. 

No. 05–11656. Clowney v. Cathel, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 05–11819. Morecraft v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 05–11821. Pryor v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 317. 

No. 06–78. Omar v. Babcock et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 177 Fed. Appx. 59. 

No. 06–83. Hussain v. Nicholson, Secretary of Veterans 
Affairs. C. A. D. C. Cir. Certiorari denied. Reported below: 
435 F. 3d 359. 

No. 06–105. Sauvage v. Chertoff, Secretary of Home­

land Security. C. A. 11th Cir. Certiorari denied. Reported 
below: 178 Fed. Appx. 932. 

No. 06–122. Samadi v. MBNA America Bank, N. A. C. A. 
11th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 
863. 

No. 06–137. Haskell v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–140. Sidhu v. Gonzales, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 179 Fed. Appx. 221. 

No. 06–159. Culpepper & Carroll, PLLC v. Cole. Sup. 
Ct. La. Certiorari denied. Reported below: 929 So. 2d 1224. 
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No. 06–233. Gibson v. Ada County, Idaho, et al. Sup. Ct. 
Idaho. Certiorari denied. Reported below: 142 Idaho 746, 133 
P. 3d 1211. 

No. 06–240. Bade v. Courtesy Oldsmobile, Inc. C. A. 9th 
Cir. Certiorari denied. Reported below: 171 Fed. Appx. 150. 

No. 06–244. Walker v. Members of Congress of the 
United States et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 180 Fed. Appx. 770. 

No. 06–245. Scwhichtenberg v. Minnesota. Ct. App. 
Minn. Certiorari denied. 

No. 06–246. McLeay v. Bergan Mercy Health Systems 
Corp., dba Bergan Mercy Medical Center. Sup. Ct. Neb. 
Certiorari denied. Reported below: 271 Neb. 602, 714 N. W. 2d 7. 

No. 06–247. Jou v. Schmidt, Insurance Commissioner, 
Hawaii Department of Commerce and Consumer Affairs, 
et al. Sup. Ct. Haw. Certiorari denied. Reported below: 110 
Haw. 418, 133 P. 3d 1210. 

No. 06–248. Edmonds v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 840 N. E. 2d 456. 

No. 06–249. Roberts v. WMC Mortgage Corp. et al. C. A. 
9th Cir. Certiorari denied. Reported below: 173 Fed. Appx. 545. 

No. 06–252. Yuhasz v. Poritz et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 166 Fed. Appx. 642. 

No. 06–254. McGee v. Marcum. C. A. 6th Cir. Certiorari 
denied. Reported below: 184 Fed. Appx. 464. 

No. 06–255. Anderson v. Ford Motor Co. Ct. App. Mich. 
Certiorari denied. 

No. 06–257. Ellman v. Pryor et al. C. A. 6th Cir. Certio­
rari denied. 

No. 06–259. Housler v. Tennessee. Sup. Ct. Tenn. Cer­
tiorari denied. Reported below: 193 S. W. 3d 476. 

No. 06–266. Serrano et al. v. Workman. Ct. App. Minn. 
Certiorari denied. 
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No. 06–276. Armstrong v. City of Conyers, Georgia, 
et al. C. A. 11th Cir. Certiorari denied. 

No. 06–277. J. N. F. v. A. S. et al. Ct. Civ. App. Ala. Cer­
tiorari denied. Reported below: 941 So. 2d 973. 

No. 06–281. White v. Crime Prevention Security Spe­

cialists et al. Ct. App. Mich. Certiorari denied. 

No. 06–284. Keyter v. Locke, Governor of Washington, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 182 
Fed. Appx. 684. 

No. 06–285. Mahoney v. New Jersey. Sup. Ct. N. J. Cer­
tiorari denied. Reported below: 188 N. J. 359, 908 A. 2d 162. 

No. 06–288. Crossley v. Ferre-Roig. Sup. Ct. P. R. Cer­
tiorari denied. 

No. 06–290. Phelps v. Anti-Defamation League of B’nai 
B’rith et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 184 Fed. Appx. 630. 

No. 06–292. Armstrong v. United States District Court 
for the Middle District of North Carolina. C. A. 4th Cir. 
Certiorari denied. 

No. 06–294. Clark et al. v. Strayhorn, Comptroller of 
Public Accounts of Texas. Ct. App. Tex., 3d Dist. Certio­
rari denied. Reported below: 184 S. W. 3d 906. 

No. 06–296. Article II Gun Shop, Inc., dba Gun World 
v. Gonzales, Attorney General. C. A. 7th Cir. Certiorari 
denied. Reported below: 441 F. 3d 492. 

No. 06–302. Davis et al. v. Brown et al. Sup. Ct. Ill. 
Certiorari denied. Reported below: 221 Ill. 2d 435, 851 N. E. 
2d 1198. 

No. 06–303. Easterling, as Personal Representative of 
the Wrongful Death Beneficiaries of Magee v. Univer­

sity of Mississippi Medical Center. Sup. Ct. Miss. Certio­
rari denied. Reported below: 928 So. 2d 815. 

No. 06–310. Abu Hashish v. Gonzales, Attorney Gen­

eral. C. A. 7th Cir. Certiorari denied. Reported below: 442 
F. 3d 572. 
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October 30, 2006 549 U. S. 

No. 06–311. Miller v. Commodity Futures Trading Com­

mission. C. A. 9th Cir. Certiorari denied. 

No. 06–312. Nally v. Bartow County Grand Jurors et al. 
Sup. Ct. Ga. Certiorari denied. Reported below: 280 Ga. 790, 
633 S. E. 2d 337. 

No. 06–322. Morters v. Aiken & Scoptur, S. C., et al. Ct. 
App. Wis. Certiorari denied. Reported below: 289 Wis. 2d 833, 
712 N. W. 2d 71. 

No. 06–323. Silverstein v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 180 
Fed. Appx. 915. 

No. 06–342. Montgomery v. United States Postal Serv­

ice. C. A. 11th Cir. Certiorari denied. Reported below: 177 
Fed. Appx. 963. 

No. 06–353. Arlaine & Gina Rockey, Inc. v. Cordis Corp. 
C. A. Fed. Cir. Certiorari denied. Reported below: 175 Fed. 
Appx. 329. 

No. 06–357. Armstrong v. Indiana. Sup. Ct. Ind. Certio­
rari denied. Reported below: 848 N. E. 2d 1088. 

No. 06–375. Federal Kemper Life Assurance Co. v. Sam­

pathachar. C. A. 3d Cir. Certiorari denied. Reported below: 
186 Fed. Appx. 227. 

No. 06–380. Lin v. United States. C. A. Fed. Cir. Certio­
rari denied. Reported below: 189 Fed. Appx. 946. 

No. 06–387. Porter et al. v. Ray et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 461 F. 3d 1315. 

No. 06–393. Harris v. Creative Hairdressers, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 178 Fed. 
Appx. 228. 

No. 06–399. Cornish v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–416. Skidmore Energy, Inc., et al. v. Maghreb Pe­

troleum Exploration, S. A., et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 455 F. 3d 564. 
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No. 06–417. Rutherford et ux. v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 164 Fed. Appx. 589. 

No. 06–418. Novak v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 443 F. 3d 150 and 188 Fed. Appx. 9. 

No. 06–424. Coley v. Lappin, Director, Federal Bureau 
of Prisons, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 185 Fed. Appx. 409. 

No. 06–433. Perez v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 412. 

No. 06–441. McCuiston v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 474. 

No. 06–453. Giraldo v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–459. Doe v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 445 F. 3d 266. 

No. 06–461. Saladino v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 812. 

No. 06–5237. Taylor v. Missouri. Sup. Ct. Mo. Certiorari 
denied. Reported below: 186 S. W. 3d 253. 

No. 06–5254. Hatcher v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 06–5457. Benjamin v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 940 So. 2d 371. 

No. 06–5553. Marquardt v. Wisconsin. Sup. Ct. Wis. Cer­
tiorari denied. Reported below: 286 Wis. 2d 204, 705 N. W. 
2d 878. 

No. 06–5650. Outlaw v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 160 Fed. Appx. 295. 

No. 06–5662. Guzman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 874. 

No. 06–5674. Temple v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 447 F. 3d 130. 
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No. 06–5986. Mahdi, fka Smith v. Houk, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 06–5992. Stearns v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–6020. Jackson v. J. E. Wingfield & Associates, P. C. 
C. A. D. C. Cir. Certiorari denied. Reported below: 171 Fed. 
Appx. 352. 

No. 06–6031. Thomas v. Jenks et al. C. A. 10th Cir. Cer­
tiorari denied. 

No. 06–6037. Milson v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–6040. Mitchell v. California State Personnel 
Board et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–6042. Perez v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6046. Moran v. Clark, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6048. DeLeon v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 06–6053. Tate v. Florida et al. Sup. Ct. Fla. Certio­
rari denied. Reported below: 937 So. 2d 666. 

No. 06–6060. Huggins v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 38 Cal. 4th 175, 131 P. 3d 995. 

No. 06–6064. Bates v. Ohio. Ct. App. Ohio, Montgomery 
County. Certiorari denied. 

No. 06–6065. Barron v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 06–6074. Christian v. City of Sebring, Ohio, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–6083. Nealy v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
182 Fed. Appx. 324. 
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No. 06–6093. Cobbs v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 889 A. 2d 111. 

No. 06–6094. Ford v. Pliler, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 741. 

No. 06–6098. Huerta v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6104. Landry v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 925 So. 2d 1221. 

No. 06–6105. Jemmerison v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6110. Coleman v. Texas. Ct. App. Tex., 12th Dist. 
Certiorari denied. Reported below: 188 S. W. 3d 708. 

No. 06–6114. Morr v. Schriro, Director, Arizona Depart­

ment of Corrections, et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 176 Fed. Appx. 850. 

No. 06–6117. Tijerina v. Utah Board of Pardons et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 177 Fed. 
Appx. 782. 

No. 06–6120. Brooks v. United States District Court for 
the Eastern District of California. C. A. 9th Cir. Certio­
rari denied. 

No. 06–6137. Catuara v. Washington Mutual Bank, F. A. 
C. A. 7th Cir. Certiorari denied. Reported below: 175 Fed. 
Appx. 93. 

No. 06–6138. Brownlee v. Curry, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6140. Henderson v. New Mexico. Ct. App. N. M. 
Certiorari denied. Reported below: 139 N. M. 595, 136 P. 3d 1005. 

No. 06–6141. Humphrey v. Deuth, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6144. Gonzalez v. Curry, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 06–6146. Ilarion v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 179 Fed. Appx. 653. 

No. 06–6148. Gonzales v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 190 S. W. 3d 125. 

No. 06–6149. Thomas v. Federal Congress Member En­

forcement of Prison Litigation Reform Act et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–6150. Tate v. McDonough, Secretary, Florida De­

partment of Corrections. Sup. Ct. Fla. Certiorari denied. 
Reported below: 937 So. 2d 1100. 

No. 06–6153. Plasencia v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 183 Fed. Appx. 613. 

No. 06–6154. Walls v. Carroll, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6161. Ellison v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 213 Ariz. 116, 140 P. 3d 899. 

No. 06–6163. Elliott v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 400, 628 S. E. 
2d 735. 

No. 06–6169. Miranda-Alvarado et al. v. Gonzales, At­

torney General. C. A. 9th Cir. Certiorari denied. Reported 
below: 449 F. 3d 915. 

No. 06–6173. Wilson v. Texas. Ct. App. Tex., 2d Dist. Cer­
tiorari denied. 

No. 06–6174. Summers v. Dormire, Superintendent, Jef­

ferson City Correctional Center. C. A. 8th Cir. Certio­
rari denied. 

No. 06–6176. Savage v. Ohio. Ct. App. Ohio, Geauga County. 
Certiorari denied. 

No. 06–6178. Kachadorian v. Spencer, Superintendent, 
State Correctional Institution at Norfolk. C. A. 1st Cir. 
Certiorari denied. 
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No. 06–6179. Mann v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6181. Williams v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 179 Fed. Appx. 174. 

No. 06–6184. Pannell v. Buss, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. Reported 
below: 169 Fed. Appx. 994. 

No. 06–6194. Knight v. Target Corp. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6199. Jones v. Maynard, Director, Iowa Depart­

ment of Corrections. C. A. 8th Cir. Certiorari denied. 

No. 06–6203. King v. Bobby, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 433 F. 3d 483. 

No. 06–6205. Clark v. Mullins, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 551. 

No. 06–6206. Clark v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–6210. Cannon v. California Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. 

No. 06–6215. Cuesta v. Bertrand et al. C. A. 7th Cir. 
Certiorari denied. 

No. 06–6217. Austin v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–6218. Pugh v. Michigan Department of Correc­

tions. Sup. Ct. Mich. Certiorari denied. Reported below: 475 
Mich. 852, 713 N. W. 2d 266. 

No. 06–6220. Meeks v. Bell, Warden. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 06–6225. Burl v. Nicholson, Secretary of Veterans 
Affairs, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 181 Fed. Appx. 760. 
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No. 06–6227. Nix v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. 

No. 06–6229. Studdard v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 06–6232. Maia Pires v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. 

No. 06–6233. McNabb v. Lockyer, Attorney General of 
California, et al. C. A. 9th Cir. Certiorari denied. 

No. 06–6236. Gamble v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 450 F. 3d 1245. 

No. 06–6241. Heimberger v. City of Beachwood, Ohio. 
Ct. App. Ohio, Cuyahoga County. Certiorari denied. 

No. 06–6242. Gardner v. Nicholson, Secretary of Vet­

erans Affairs. C. A. 11th Cir. Certiorari denied. Reported 
below: 181 Fed. Appx. 961. 

No. 06–6243. Hudson v. University of Michigan et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–6249. Williams v. Schriro, Director, Arizona De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 441 F. 3d 1030. 

No. 06–6266. McCalvin v. Yukins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 444 F. 3d 713. 

No. 06–6287. Roth v. Hoffer. Sup. Ct. N. D. Certiorari 
denied. Reported below: 715 N. W. 2d 149. 

No. 06–6288. Revels v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–6296. Mardis v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 931 So. 2d 913. 

No. 06–6310. Jackson v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 
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No. 06–6312. Cox v. Beard, Secretary, Pennsylvania De­

partment of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 06–6318. Mckenzie v. Minnesota. Sup. Ct. Minn. Cer­
tiorari denied. Reported below: 707 N. W. 2d 643. 

No. 06–6327. Vasquez v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–6329. Santiago-Lugo v. United States; and 
No. 06–6681. Santiago-Lugo v. United States. C. A. 1st 

Cir. Certiorari denied. 

No. 06–6354. McDaniel v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1234, ––– 
N. E. 2d –––. 

No. 06–6375. Smith v. Burge, Superintendent, Auburn 
Correctional Facility. App. Div., Sup. Ct. N. Y., 4th Jud. 
Dept. Certiorari denied. Reported below: 27 App. Div. 3d 1156, 
811 N. Y. S. 2d 844. 

No. 06–6395. Smith v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 06–6398. Robinson v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 438 F. 3d 350. 

No. 06–6404. Matson v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 844 N. E. 2d 566. 

No. 06–6419. Wilkes v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–6429. Amen v. Office of Disciplinary Counsel. 
Sup. Ct. Haw. Certiorari denied. 

No. 06–6443. Riley v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 06–6470. Cuyler v. Raycom Media, Inc., dba WOIO/ 
WUAB Channels 19 and 43, et al. C. A. 6th Cir. Certio­
rari denied. 
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No. 06–6475. Lincoln v. Maryland. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 166 Md. App. 758. 

No. 06–6483. Samper v. Fisher, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 175 Fed. Appx. 471. 

No. 06–6499. Buck v. Patent and Trademark Office 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 181 
Fed. Appx. 712. 

No. 06–6500. Lewis v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 454 F. 3d 778. 

No. 06–6547. Peak v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6550. Pruitt v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 323. 

No. 06–6554. Riggs v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 651. 

No. 06–6559. DeGarmo v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 450 F. 3d 360. 

No. 06–6561. Young v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 840. 

No. 06–6562. Suarez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 634. 

No. 06–6569. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 330. 

No. 06–6571. Perez v. Nish, Superintendent, State Cor­

rectional Institution at Waymart, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6574. Lineberry v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 366. 

No. 06–6584. Parker v. United States. C. A. 9th Cir. Cer­
tiorari denied. 
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No. 06–6590. McQuinn v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 202. 

No. 06–6591. Riches v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 480. 

No. 06–6595. Mercado v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 526. 

No. 06–6600. Kucera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 136. 

No. 06–6601. Mitchell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 686. 

No. 06–6602. Patterson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 173. 

No. 06–6604. Wilkins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 445. 

No. 06–6605. De La Garza v. United States (Reported 
below: 186 Fed. Appx. 463); Guerrero-Tejada, aka Guerrero-

Lopez v. United States (186 Fed. Appx. 489); Perez-Ramirez 
v. United States (187 Fed. Appx. 412); and Miranda-Echartea 
v. United States (188 Fed. Appx. 298). C. A. 5th Cir. Certio­
rari denied. 

No. 06–6607. Luck v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 468. 

No. 06–6608. Oliver v. Zenon, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 440. 

No. 06–6611. Rivera-Mendez v. United States (Reported 
below: 186 Fed. Appx. 461); Castellanos v. United States (186 
Fed. Appx. 487); Chavero-Olivares v. United States (190 Fed. 
Appx. 385); Bermudez-Arevalo v. United States (190 Fed. 
Appx. 386); Guerrero-Juarez v. United States (190 Fed. 
Appx. 386); Vega-Hernandez v. United States (190 Fed. Appx. 
389); and Hewitt v. United States (190 Fed. Appx. 390). C. A. 
5th Cir. Certiorari denied. 

No. 06–6615. Bailey v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–6616. Betancourt v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6617. Bradford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 422. 

No. 06–6630. Arteaga-Brown v. United States (Reported 
below: 185 Fed. Appx. 391); Benegas-Herrera v. United 
States (185 Fed. Appx. 396); Patino-Cruz v. United States 
(185 Fed. Appx. 394); Enriquez-Guevara, aka Martinez v. 
United States (187 Fed. Appx. 370); Mondragon-Maldonado 
v. United States (185 Fed. Appx. 402); and Garcia-Aleman v. 
United States (186 Fed. Appx. 452). C. A. 5th Cir. Certio­
rari denied. 

No. 06–6640. Rosado v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 336. 

No. 06–6641. Olivares-Samon v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 449 F. 3d 1168. 

No. 06–6643. Andrews v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 778. 

No. 06–6648. Aguilar-Teran v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 498. 

No. 06–6649. Berry v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 670. 

No. 06–6652. Hall v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 250. 

No. 06–6653. Hicks v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 164 Fed. Appx. 964. 

No. 06–6654. Harmer v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 194. 

No. 06–6658. Nance v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 363. 

No. 06–6659. Hughes v. Department of the Treasury. 
C. A. Fed. Cir. Certiorari denied. Reported below: 171 Fed. 
Appx. 339. 
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No. 06–6661. Hernandez v. United States (Reported below: 
189 Fed. Appx. 306); Lievanos v. United States (186 Fed. Appx. 
462); and Torres v. United States (190 Fed. Appx. 393). C. A. 
5th Cir. Certiorari denied. 

No. 06–6663. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 335. 

No. 06–6664. Taylor v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 146. 

No. 06–6666. Walton v. Hernandez, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 181 Fed. Appx. 632. 

No. 06–6667. White v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 292. 

No. 06–6671. Holland v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6674. Hickman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 322. 

No. 06–6675. Gonzalez-Patino, aka Gonzalez v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 182 
Fed. Appx. 285. 

No. 06–6676. Gadson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 262. 

No. 06–6683. Lizardo v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 445 F. 3d 73. 

No. 06–6686. Ramirez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 668. 

No. 06–6691. Diaz-Zanoletti, aka Diaz v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 190 Fed. 
Appx. 392. 

No. 06–6692. Smith v. Potter, Postmaster General. 
C. A. 9th Cir. Certiorari denied. Reported below: 186 Fed. 
Appx. 733. 

No. 06–6693. Ruiz-Chavez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 731. 
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No. 06–6696. Sweetenburg v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 879. 

No. 06–6698. Ramirez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 454 F. 3d 380. 

No. 06–6699. Vargo v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 111. 

No. 06–6701. Scott v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6704. Ford v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 496. 

No. 06–6707. Grullon v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–6708. Ghali v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 391. 

No. 06–6720. Florence v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6721. Grifaldo v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 932 So. 2d 192. 

No. 06–6724. Dubose v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–6725. McChesney v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 724. 

No. 06–6727. Boice v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–6728. Vera-Gutierrez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 367. 

No. 06–6732. Boston v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 504. 

No. 06–6734. Ramos-Arellanes v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 199 Fed. Appx. 372. 

No. 06–6736. Jenkins et al. v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 452 F. 3d 207. 
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No. 06–6737. Loucks v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–6741. Gonzalez-Parra v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 600. 

No. 06–6742. Altamirano-Fierro v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 199 Fed. Appx. 364. 

No. 06–6743. Castro Estupinan v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 187 Fed. Appx. 
951. 

No. 06–6746. Campbell et ux. v. United States et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–6747. Hall v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 922. 

No. 06–6754. Garza v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 343. 

No. 06–6755. Granja v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6757. Gore v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 372. 

No. 06–6758. Herrera Hernandez v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 185 Fed. 
Appx. 858. 

No. 06–6759. McFadden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 290. 

No. 06–6761. Oyorzaval-Vera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 398. 

No. 06–6765. Mascak v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 668. 

No. 06–6769. Pennavaria v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 445 F. 3d 720. 

No. 06–6771. Oros-Rodriguez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 677. 
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No. 06–6773. Salazar v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 484. 

No. 06–6774. Ramsey v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 686. 

No. 06–6775. Daniels v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 871. 

No. 06–6776. Casey v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 444 F. 3d 1071. 

No. 06–6777. Anderson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 450 F. 3d 284. 

No. 06–6779. Keszthelyi v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6781. Krause v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6782. Barrios v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 676. 

No. 06–6783. Baratto v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 127. 

No. 06–6788. Vargas-Sancen v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 711. 

No. 06–6791. Gaskin v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 204. 

No. 06–6792. Hofler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 174. 

No. 06–6801. Masters v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 230. 

No. 06–6805. Parker v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 118. 

No. 06–6806. Abdur-Raheem, aka Crandall v. United 
States. C. A. 3d Cir. Certiorari denied. Reported below: 185 
Fed. Appx. 205. 

No. 06–6807. Mendez, aka Colon v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 186 Fed. Appx. 419. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 1011 

549 U. S. October 30, 2006 

No. 06–6808. Wilkes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 219. 

No. 06–6809. Valdivia-De Arcos v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 187 Fed. Appx. 382. 

No. 06–6810. Thomas v. United States; and 
No. 06–6906. Wallace v. United States. C. A. 2d Cir. 

Certiorari denied. Reported below: 178 Fed. Appx. 76. 

No. 06–6811. Vela v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 888. 

No. 06–6813. Garey v. Stiff, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 118. 

No. 06–6816. Dix v. United States. C. A. 11th Cir. Certio­
rari denied. Reported below: 185 Fed. Appx. 846. 

No. 06–6817. Padilla, aka Cruz, aka Pevalta v. United 
States. C. A. 3d Cir. Certiorari denied. Reported below: 190 
Fed. Appx. 119. 

No. 06–6818. Wardrick v. Sherman, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 258. 

No. 06–6820. Edmiston v. Colorado. Ct. App. Colo. Cer­
tiorari denied. 

No. 06–6822. Spence v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 298. 

No. 06–6823. Santiago-Lugo v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–6831. Walden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 308. 

No. 06–6834. Thompson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–6837. McGuire v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 15. 

No. 06–6838. McKenney v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 450 F. 3d 39. 
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No. 06–6840. Davis v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 286. 

No. 06–6842. Christiansen v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 188 Fed. Appx. 767. 

No. 06–6844. Darks v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 446 F. 3d 762. 

No. 06–6846. Bowie v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 695. 

No. 06–6848. Rouson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–6855. Miller v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 955. 

No. 06–6857. Virula-Arredondo v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 184 Fed. Appx. 
920. 

No. 06–6861. Parrado v. Outlaw, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6862. Mitchell v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6863. Dade v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–6864. Counce v. United States District Court for 
the Central District of California. C. A. 9th Cir. Certio­
rari denied. 

No. 06–6866. Castillias v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 603. 

No. 06–6869. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–6870. Louis v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 500. 

No. 06–6875. Tarnawa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 294. 
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No. 06–6876. Bishop v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 453 F. 3d 30. 

No. 06–6886. Hopkins v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6888. Coleman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 276. 

No. 06–6890. Doe v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–6891. Mickens v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 453 F. 3d 668. 

No. 06–6894. Martinez-Huertas v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 187 Fed. Appx. 721. 

No. 06–6895. Limon-Ruiz v. United States; Encisco-

Hernandez v. United States (Reported below: 196 Fed. Appx. 
316); and Mancilla-Mendez v. United States (191 Fed. Appx. 
273). C. A. 5th Cir. Certiorari denied. 

No. 06–6897. Riddle v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 367. 

No. 06–6899. Paster v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 138. 

No. 06–6901. Woods v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 524. 

No. 06–6903. Terriquez-Flores v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 188 Fed. Appx. 574. 

No. 06–6907. Yazzen v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 800. 

No. 06–6908. Lacy v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 446 F. 3d 448. 

No. 06–6913. Perez-Pena v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 453 F. 3d 236. 

No. 06–6914. Najar v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 451 F. 3d 710. 
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No. 06–6915. Rhodes v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 440 F. 3d 363. 

No. 06–6918. Wright v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 914. 

No. 06–6922. Wishon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 191. 

No. 06–6923. Macario-Fuentes v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 189 Fed. Appx. 332. 

No. 06–6928. Daniels v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 189. 

No. 06–6929. Clark v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–6930. Newkirk v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 116. 

No. 06–6934. Kokoski v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 263. 

No. 06–6942. Winston v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6943. Ortega v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 266. 

No. 06–6944. Ortiz-Cintron v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 461 F. 3d 78. 

No. 06–6952. Escobedo-Sanchez v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 06–6954. Curry v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 863. 

No. 06–6958. Gonzalez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 620. 

No. 06–6959. Huerta-Pimentel v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 445 F. 3d 1220. 

No. 06–6964. Hodges v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 221. 
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No. 06–6972. Kirk v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 180 Fed. Appx. 207. 

No. 06–6974. Garcia-Perez, aka Garcia-Contreras v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 190 Fed. Appx. 367. 

No. 06–6975. Isaacs v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–6978. Tucker v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 543. 

No. 06–6987. Bailey v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 846. 

No. 06–97. Stolt-Nielsen, S. A., et al. v. United States. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
442 F. 3d 177. 

No. 06–253. Collier v. Pruett et al. C. A. 9th Cir. Cer­
tiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 159 Fed. 
Appx. 813. 

No. 06–372. Ferring B. V. et al. v. Barr Laboratories, 
Inc. C. A. Fed. Cir. Motions of Biotechnology Industry Organi­
zation, Pharmaceutical Research and Manufacturers of America, 
and Washington Legal Foundation for leave to file briefs as amici 
curiae granted. Certiorari denied. Reported below: 437 F. 3d 
1181. 

No. 06–6516. Hooks v. Bank of America. C. A. 11th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 183 Fed. 
Appx. 833. 

No. 06–6711. Genao v. United States. C. A. 2d Cir. Cer­
tiorari before judgment denied. 

No. 06–6802. Keeling v. Shannon, Superintendent, State 
Correctional Institution at Frackville, et al. C. A. 3d 
Cir. Certiorari denied. Justice Alito took no part in the con­
sideration or decision of this petition. 
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Rehearing Denied 

No. 05–11404. Taylor v. Chao, Secretary of Labor, ante, 
p. 854. Petition for rehearing denied. 

November 1, 2006 
Certiorari Denied 

No. 06–6577 (06A433). Jackson v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Application for stay of ex­
ecution of sentence of death, presented to Justice Scalia, and by 
him referred to the Court, denied. Certiorari denied. Justice 
Stevens and Justice Ginsburg would grant the application for 
stay of execution. Reported below: 181 Fed. Appx. 400. 

November 3, 2006 
Certiorari Granted 

No. 06–5618. Claiborne v. United States. C. A. 8th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to the following questions: 
“(1) Was the District Court’s choice of below-Guidelines sentence 
reasonable? (2) In making that determination, is it consistent 
with United States v. Booker, 543 U. S. 220 (2005), to require 
that a sentence which constitutes a substantial variance from the 
Guidelines be justified by extraordinary circumstances?” Re­
ported below: 439 F. 3d 479. 

No. 06–5754. Rita v. United States. C. A. 4th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to the following questions: “(1) Was 
the District Court’s choice of within-Guidelines sentence reason­
able? (2) In making that determination, is it consistent with 
United States v. Booker, 543 U. S. 220 (2005), to accord a presump­
tion of reasonableness to within-Guidelines sentences? (3) If so, 
can that presumption justify a sentence imposed without an ex­
plicit analysis by the District Court of the 18 U. S C. § 3553(a) 
factors and any other factors that might justify a lesser sentence?” 
Reported below: 177 Fed. Appx. 357. 

November 4, 2006 
Miscellaneous Order 

No. 06A466. Ray et al. v. Abbott, Attorney General of 
Texas, et al. Application to vacate the stay entered by the 
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United States Court of Appeals for the Fifth Circuit on November 
3, 2006, presented to Justice Scalia, and by him referred to the 
Court, denied. Justice Souter would grant the application to 
vacate the stay. 

November 6, 2006 

Miscellaneous Orders 

No. 06A355 (06–491). Elliot v. United States. C. A. 9th 
Cir. Application for stay, addressed to The Chief Justice and 
referred to the Court, denied. 

No. D–2441. In re Bozelko. Ronald F. Bozelko, of Orange, 
Conn., having requested to resign as a member of the Bar of this 
Court, it is ordered that his name be stricken from the roll of 
attorneys admitted to the practice of law before this Court. The 
rule to show cause, issued on October 10, 2006 [ante, p. 949], 
is discharged. 

No. 06M36. Sekendur v. Dent-A-Med, Inc., et al. Motion 
to direct the Clerk to file petition for writ of certiorari out of 
time under this Court’s Rule 14.5 denied. 

No. 06M37. Majlessi v. Billington, Librarian of Con­

gress, et al.; 
No. 06M38. Wilson v. Meyers et al.; 
No. 06M39. Leonardo v. United States; 
No. 06M40. Sterkaj  et  ux.  v. Gonzales,  Attorney  

General; 
No. 06M41. Casen v. McDonough, Secretary, Florida De­

partment of Corrections; and 
No. 06M42. Ross v. New York State and Local Employ­

ees’ Retirement System et al. Motions to direct the Clerk 
to file petitions for writs of certiorari out of time denied. 

No. 05–908. Parents Involved in Community Schools v. 
Seattle School District No. 1 et al. C. A. 9th Cir. [Certio­
rari granted, 547 U. S. 1177.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. Motion of NAACP Legal Defense & 
Educational Fund, Inc., for leave to participate in oral argument 
as amicus curiae and for divided argument denied. 

No. 05–915. Meredith, Custodial Parent and Next 
Friend of McDonald v. Jefferson County Board of Educa­
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tion et al. C. A. 6th Cir. [Certiorari granted, 547 U. S. 1178.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted, 
and time is to be divided as follows: 15 minutes for petitioner and 
15 minutes for the Solicitor General. Motion of NAACP Legal 
Defense & Educational Fund, Inc., for leave to participate in oral 
argument as amicus curiae and for divided argument denied. 

No. 05–1126. Bell Atlantic Corp. et al. v. Twombly et al. 
C. A. 2d Cir. [Certiorari granted, 548 U. S. 903.] Motion of the 
Solicitor General for leave to participate in oral argument as ami­
cus curiae and for divided argument granted. Motion of re­
spondents for divided argument denied. 

No. 05–1575. Schriro, Director, Arizona Department of 
Corrections v. Landrigan, aka Hill. C. A. 9th Cir. [Certio­
rari granted, 548 U. S. 941.] Motion of respondent for leave to 
proceed in forma pauperis granted. 

No. 06–179. Riegel et ux. v. Medtronic, Inc. C. A. 2d Cir. 
The Solicitor General is invited to file a brief in this case express­
ing the views of the United States. 

No. 06–7071. In re McGuire; 
No. 06–7082. In re Andrews; 
No. 06–7084. In re Adams; and 
No. 06–7195. In re Williams. Petitions for writs of habeas 

corpus denied. 

No. 06–6269. In re Hill. Petition for writ of mandamus 
denied. 

Certiorari Denied 

No. 05–8956. Temple v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 545. 

No. 05–9853. White v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 155 Fed. Appx. 901. 

No. 05–10008. Washington v. Kansas. Sup. Ct. Kan. Cer­
tiorari denied. Reported below: 280 Kan. 565, 123 P. 3d 1265. 

No. 05–10195. Murietta-Maldonado v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 161 Fed. 
Appx. 374. 
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No. 05–10587. Welch v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 429 F. 3d 702. 

No. 05–10634. Guzman-Balbuena v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 163 Fed. Appx. 235. 

No. 05–10694. White v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 165 Fed. Appx. 254. 

No. 05–10948. Shafer v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. Reported below: 156 Wash. 2d 381, 128 P. 3d 87. 

No. 05–11527. Olguin-Plascencia v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 171 Fed. Appx. 617. 

No. 06–5. Dorel Industries, Inc. v. Superior Court of 
California, Santa Clara County, et al. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 134 Cal. App. 
4th 1267, 36 Cal. Rptr. 3d 742. 

No. 06–23. Wyoming v. Jimenez et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 443 F. 3d 1211. 

No. 06–58. McKeel v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 60 M. J. 81. 

No. 06–155. Schiano et vir v. MBNA Corp. et al. C. A. 
3d Cir. Certiorari denied. 

No. 06–176. CNH America LLC v. Yolton et al.; and 
No. 06–201. El Paso Tennessee Pipeline Co. v. Yolton 

et al. C. A. 6th Cir. Certiorari denied. Reported below: 435 
F. 3d 571. 

No. 06–286. Clanton v. Michigan Department of Trans­

portation et al. C. A. 6th Cir. Certiorari denied. 

No. 06–298. Industrial Bank, N. A. v. City Bank et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 178 Fed. 
Appx. 409. 

No. 06–299. Hegger v. Visteon Automotive Systems, Inc., 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 186 
Fed. Appx. 555. 

No. 06–315. Hillsborough County, Florida v. Burton 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 181 
Fed. Appx. 829. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1020 OCTOBER TERM, 2006 

November 6, 2006 549 U. S. 

No. 06–321. Broadnex v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 06–336. Rose’s Oil Service, Inc., et al. v. Uncle Sam 
of ’76, Inc. App. Ct. Mass. Certiorari denied. Reported 
below: 66 Mass. App. 200, 846 N. E. 2d 401. 

No. 06–358. Campbell et ux. v. Rainbow City, Alabama. 
C. A. 11th Cir. Certiorari denied. Reported below: 434 F. 3d 
1306. 

No. 06–373. Powell v. Clarke, Secretary, Washington 
Department of Corrections. C. A. 9th Cir. Certiorari de­
nied. Reported below: 177 Fed. Appx. 711. 

No. 06–398. Davidson et ux. v. Grossman et ux. Ct. App. 
Ariz. Certiorari denied. 

No. 06–404. W. F. H. v. Florida Board of Bar Examiners. 
Sup. Ct. Fla. Certiorari denied. Reported below: 933 So. 2d 482. 

No. 06–428. M. A. v. Colorado. Ct. App. Colo. Certiorari 
denied. Reported below: 140 P. 3d 205. 

No. 06–431. Widtfeldt v. Council for Discipline of the 
Nebraska Supreme Court. Sup. Ct. Neb. Certiorari denied. 
Reported below: 271 Neb. 851, 716 N. W. 2d 68. 

No. 06–434. Central Telephone Co. v. Tolson, Secretary, 
North Carolina Department of Revenue. Ct. App. N. C. 
Certiorari denied. Reported below: 174 N. C. App. 554, 621 
S. E. 2d 186. 

No. 06–442. Payman v. Shelbourne. C. A. 4th Cir. Certio­
rari denied. Reported below: 187 Fed. Appx. 282. 

No. 06–445. Contship Containerlines, Ltd. v. PPG Indus­

tries, Inc. C. A. 2d Cir. Certiorari denied. Reported below: 
442 F. 3d 74. 

No. 06–447. Chaudhary et al. v. Stevens et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 204. 

No. 06–454. Hegger v. Visteon Automotive Systems, Inc., 
et al. C. A. 6th Cir. Certiorari denied. 
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No. 06–468. Sentinel Trust Co. et al. v. Lavender, Com­

missioner, Tennessee Department of Financial Institu­

tions. Ct. App. Tenn. Certiorari denied. Reported below: 206 
S. W. 3d 501. 

No. 06–469. Robertson v. Department of the Treasury. 
C. A. Fed. Cir. Certiorari denied. Reported below: 180 Fed. 
Appx. 963. 

No. 06–491. Elliot v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 463 F. 3d 858. 

No. 06–5021. Calero-Drouet v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 161 Fed. Appx. 664. 

No. 06–5107. Marker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 590. 

No. 06–5335. Sepulvado v. Louisiana Board of Pardons 
and Parole et al. C. A. 5th Cir. Certiorari denied. Re­
ported below: 171 Fed. Appx. 470. 

No. 06–5719. Treft v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 447 F. 3d 421. 

No. 06–6063. Allen v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 955. 

No. 06–6254. Slovinec v. American University. C. A. 
D. C. Cir. Certiorari denied. Reported below: 173 Fed. Appx. 
838. 

No. 06–6259. Mann v. Belleque, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 06–6261. Boyer v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 38 Cal. 4th 412, 133 P. 3d 581. 

No. 06–6274. Metcalf v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–6282. Forte v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 427, 629 S. E. 
2d 137. 

No. 06–6285. Lawson v. Luoma, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–6294. Karnofel v. Girard Police Department 
et al. Ct. App. Ohio, Trumbull County. Certiorari denied. 

No. 06–6300. May v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 587 Pa. 184, 898 A. 2d 559. 

No. 06–6305. Johnson v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–6306. Murray v. City of Akron, Ohio. C. A. 6th 
Cir. Certiorari denied. 

No. 06–6308. Lakin v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 899 A. 2d 777. 

No. 06–6309. Lepre v. Tolerico et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 156 Fed. Appx. 522. 

No. 06–6314. Cruz Aldama v. California. Ct. App. Cal., 
6th App. Dist. Certiorari denied. 

No. 06–6325. Salahuddin v. Dennison et al. C. A. 2d Cir. 
Certiorari denied. 

No. 06–6331. Johnson v. Arizona. Sup. Ct. Ariz. Certio­
rari denied. Reported below: 212 Ariz. 425, 133 P. 3d 735. 

No. 06–6333. Cross v. Washington. Sup. Ct. Wash. Certio­
rari denied. Reported below: 156 Wash. 2d 580, 132 P. 3d 80. 

No. 06–6339. Douglas v. Hollins, Superintendent, 
Oneida Correctional Facility, et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 160 Fed. Appx. 55. 

No. 06–6362. Messer v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 928 So. 2d 356. 

No. 06–6385. Brown v. Dillon et al. C. A. 2d Cir. Certio­
rari denied. 

No. 06–6401. Pinckney v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–6455. Santiago v. Walls, Warden, et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 416. 
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No. 06–6463. Hamilton v. Sirmons, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 436 F. 3d 1181. 

No. 06–6480. Almahdi v. United States Parole Commis­

sion. C. A. D. C. Cir. Certiorari denied. 

No. 06–6494. Censke v. Calhoun County Jail et al. C. A. 
6th Cir. Certiorari denied. 

No. 06–6508. Siegfried v. Arizona. Super. Ct. Ariz., 
County of Yavapai. Certiorari denied. 

No. 06–6519. Simpson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 904. 

No. 06–6538. Erickson v. Administrative Office of the 
Trial Court of Massachusetts et al. C. A. 1st Cir. Certio­
rari denied. 

No. 06–6556. Driver v. Ohio. Ct. App. Ohio, Mahoning 
County. Certiorari denied. 

No. 06–6588. Krikorian v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 930 So. 2d 628. 

No. 06–6614. Peguese v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 182 Fed. Appx. 207. 

No. 06–6622. Burke v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–6631. Ray v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 640. 

No. 06–6632. Smith v. Rabion. C. A. 11th Cir. Certiorari 
denied. 

No. 06–6633. Ransome v. Sobina, Superintendent, Forest 
State Correctional Institution, et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–6634. Sierotowicz v. New York City Department 
of Consumer Affairs. C. A. 2d Cir. Certiorari denied. 

No. 06–6673. Gladden v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 176 N. C. App. 190, 625 
S. E. 2d 916. 
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No. 06–6679. Stilley v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 182 Fed. Appx. 182. 

No. 06–6682. Love v. South Carolina et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 232. 

No. 06–6694. Payne v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–6700. Walker v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–6702. Wilson v. Pollard, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–6706. Gonzalez v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 195 S. W. 3d 114. 

No. 06–6730. Abraham v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–6748. Fountain v. Nebraska. Ct. App. Neb. Cer­
tiorari denied. 

No. 06–6828. Burnsed v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 934 So. 2d 456. 

No. 06–6830. Spratt v. Wall, Director, Rhode Island De­

partment of Corrections, et al. C. A. 1st Cir. Certiorari 
denied. Reported below: 188 Fed. Appx. 562. 

No. 06–6851. T. D. v. Colorado. Ct. App. Colo. Certiorari 
denied. Reported below: 140 P. 3d 205. 

No. 06–6887. Graham v. Koerner, Warden, et al. C. A. 
10th Cir. Certiorari denied. 

No. 06–6896. Johnson v. Pep Boys et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 385. 

No. 06–6968. Hattrick v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 649. 

No. 06–6970. Montenegro v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 16. 
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No. 06–6976. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 450 F. 3d 366. 

No. 06–6980. Baker v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–6983. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 230. 

No. 06–6986. Burgara-Montana v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 187 Fed. Appx. 695. 

No. 06–6993. Oaks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 298. 

No. 06–6994. Leyva v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 340. 

No. 06–6995. Maher v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 13. 

No. 06–7000. Reinhold v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 452 F. 3d 1140. 

No. 06–7001. Martinez Ruiz v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 06–7004. Escobar-Figueroa v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 454 F. 3d 40. 

No. 06–7007. Jardine v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 728. 

No. 06–7008. Cedillos v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 322. 

No. 06–7009. Wright v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 621. 

No. 06–7015. Cervantes-Rodriguez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 177 Fed. 
Appx. 632. 

No. 06–7016. Bender v. O’Brien, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7018. Solorio v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 631. 
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No. 06–7022. Price v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 201. 

No. 06–7024. McKinney v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 563. 

No. 06–7034. Lott v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 188 Fed. Appx. 13. 

No. 06–7035. Kassimu v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 264. 

No. 06–7036. Martinez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 455 F. 3d 1127. 

No. 06–7039. Quintanilla v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 490. 

No. 06–7040. Ramirez-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 412. 

No. 06–7041. Sauceda-Cuellar v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 190 Fed. Appx. 373. 

No. 06–7043. Dublin et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 189 Fed. Appx. 151. 

No. 06–7044. Claudio v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 365. 

No. 06–7047. Mauldin v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 785. 

No. 06–7051. Alvarado v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 385. 

No. 06–7069. Morin v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 709. 

No. 06–7070. Nation v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7077. Torres-Regalado v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 190 Fed. Appx. 381. 

No. 06–7078. Taylor v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 852. 
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No. 06–7081. Boone v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 215. 

No. 06–7085. Aboushi v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–7091. Murphy v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 218. 

No. 06–152. R & F Properties of Lake County, Inc. v. 
Walker. C. A. 11th Cir. Motions of Washington Legal Founda­
tion and Pharmaceutical Research and Manufacturers of America 
for leave to file briefs as amici curiae granted. Certiorari de­
nied. Reported below: 433 F. 3d 1349. 

No. 06–287. Ayers, Acting Warden v. Clark. C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma pau­
peris granted. Certiorari denied. Reported below: 450 F. 3d 
898. 

No. 06–6276. Moore v. Simpson, Warden. C. A. 6th Cir. 
Motions of Rutherford Institute and National Association of Social 
Workers et al. for leave to file briefs as amici curiae granted. 
Certiorari denied. Reported below: 425 F. 3d 250. 

Rehearing Denied 

No. 05–10371. Gaitan v. Conagra Beef Co. et al., 547 
U. S. 1209; 

No. 05–11211. In re Taylor, ante, p. 808; 
No. 06–53. Jones v. Burnside, Judge, Court of Common 

Pleas, Cuyahoga County, Ohio, et al., ante, p. 883; 
No. 06–5028. Zied-Campbell v. Pennsylvania Department 

of Transportation, ante, p. 892; and 
No. 06–5032. Ries v. United States, ante, p. 892. Petitions 

for rehearing denied. 

November 8, 2006 
Certiorari Denied 

No. 06–6397 (06A435). Shannon v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Application for stay of ex­
ecution of sentence of death, presented to Justice Scalia, and by 
him referred to the Court, denied. Certiorari denied. Justice 
Stevens and Justice Ginsburg would grant the application for 
stay of execution. Reported below: 177 Fed. Appx. 431. 
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November 9, 2006 
Certiorari Denied 

No. 06–7032 (06A365). Schmitt v. Kelly, Warden. C. A. 4th 
Cir. Application for stay of execution of sentence of death, pre­
sented to The Chief Justice, and by him referred to the Court, 
denied. Certiorari denied. Justice Stevens and Justice 
Ginsburg would grant the application for stay of execution. Re­
ported below: 189 Fed. Appx. 257. 

November 13, 2006 

Certiorari Dismissed 

No. 06–6492. Keelen v. Cain, Warden, et al. C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 06A471. Mohammed et al. v. Harvey, Secretary of 
the Army, et al. C. A. D. C. Cir. Application for temporary 
injunctive relief, presented to The Chief Justice, and by him 
referred to the Court, denied. 

No. 06M43. Sims v. Snedeker, Warden;

No. 06M44. Elberson v. Pennsylvania Department of


Corrections et al.; 
No. 06M45. Barritt v. McBride, Warden; and 
No. 06M46. Vinton v. Marshall, Acting Superintendent, 

Massachusetts Correctional Institution at Cedar Junc­

tion. Motions to direct the Clerk to file petitions for writs of 
certiorari out of time denied. 

No. 04–1350. KSR International Co. v. Teleflex Inc. 
et al. C. A. Fed. Cir. [Certiorari granted, 548 U. S. 902.] Mo­
tion of the Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. 
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No. 05–1074. Ledbetter v. Goodyear Tire & Rubber Co., 
Inc. C. A. 11th Cir. [Certiorari granted, 548 U. S. 903.] Mo­
tion of the Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. 

No. 05–1120. Massachusetts et al. v. Environmental 
Protection Agency et al. C. A. D. C. Cir. [Certiorari 
granted, 548 U. S. 903.] Motion of respondents Alliance of Auto­
mobile Manufacturers et al. for divided argument denied. 

No. 05–1272. Rockwell International Corp. et al. v. 
United States et al. C. A. 10th Cir. [Certiorari granted, 548 
U. S. 941.] Motion of the Solicitor General for divided argument 
granted. Justice Breyer took no part in the consideration or 
decision of this motion. 

No. 05–1342. Watters, Commissioner, Michigan Office of 
Financial and Insurance Services v. Wachovia Bank, N. A., 
et al. C. A. 6th Cir. [Certiorari granted, 547 U. S. 1205.] Mo­
tion of the Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. Jus­

tice Thomas took no part in the consideration or decision of 
this motion. 

No. 05–10999. Jones v. South Carolina. Sup. Ct. S. C. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 802] denied. 

No. 05–11284. Abdul-Kabir, fka Cole v. Quarterman, Di­

rector, Texas Department of Criminal Justice, Correc­

tional Institutions Division; and 
No. 05–11287. Brewer v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. [Certiorari granted, ante, 
p. 974.] Motions of petitioners for appointment of counsel 
granted. Robert C. Owen, Esq., of Austin, Tex., is appointed to 
serve as counsel for petitioners in these cases. 

No. 05–11304. Smith v. Texas. Ct. Crim. App. Tex. [Certio­
rari granted, ante, p. 948.] Motion of petitioner for appointment 
of counsel granted. Jordan Steiker, Esq., of Austin, Tex., is ap­
pointed to serve as counsel for petitioner in this case. 

No. 05–11550. Nwachukwu v. Karl. C. A. D. C. Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 807] denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1030 OCTOBER TERM, 2006 

November 13, 2006 549 U. S. 

No. 05–11604. Nwachukwu v. Rooney et al. C. A. D. C. 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [ante, p. 807] denied. 

No. 06–5673. Webb v. United States. C. A. 5th Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 803] denied. 

No. 06–6867. In re Duncan. Petition for writ of habeas cor­
pus denied. 

No. 06–6367. In re Bravo; 
No. 06–6371. In re Blumeyer; and 
No. 06–6501. In re Stewart. Petitions for writs of manda­

mus denied. 

Certiorari Denied 

No. 05–1598. Tokio Marine & Fire Insurance Co., Ltd. 
v. Ito. C. A. 9th Cir. Certiorari denied. Reported below: 166 
Fed. Appx. 932. 

No. 06–44. Timken U. S. Corp. et al. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 434 F. 3d 
1345. 

No. 06–52. Skakel v. Connecticut. Sup. Ct. Conn. Certio­
rari denied. Reported below: 276 Conn. 633, 888 A. 2d 985. 

No. 06–114. Jones v. Allen, Commissioner, Alabama De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 436 F. 3d 1285. 

No. 06–160. McClain et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 444 F. 3d 556. 

No. 06–197. McGladrey & Pullen, LLP v. North Caro­

lina State Board of Certified Public Accountant Examin­

ers. Sup. Ct. N. C. Certiorari denied. Reported below: 360 
N. C. 399, 627 S. E. 2d 461. 

No. 06–324. Blue Cross Blue Shield of Michigan v. Gen­

ord et al. C. A. 6th Cir. Certiorari denied. Reported below: 
440 F. 3d 802. 

No. 06–326. Jackson et al. v. Glenayre Electronics, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 443 F. 3d 
851. 
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No. 06–328. Carney et al. v. United States et al. C. A. 
5th Cir. Certiorari denied. Reported below: 182 Fed. Appx. 295. 

No. 06–332. Brown v. DeKalb County, Georgia. Ct. App. 
Ga. Certiorari denied. Reported below: 276 Ga. App. 851, 625 
S. E. 2d 16. 

No. 06–335. Dougia v. Graves et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 181 Fed. Appx. 438. 

No. 06–337. Knochelmann v. Bjelland et al. Ct. App. 
Ky. Certiorari denied. 

No. 06–343. Qwest Communications International Inc. 
v. New England Health Care Employees Pension Fund 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 450 
F. 3d 1179. 

No. 06–346. Universal Computer Systems, Inc., et al. 
v. Dealer Solutions, L. L. C., et al. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 183 S. W. 3d 741. 

No. 06–347. Sibley v. Florida Judicial Qualifications 
Commission. Sup. Ct. Fla. Certiorari denied. Reported below: 
973 So. 2d 425. 

No. 06–350. Hurd v. Alexander et al. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 06–351. Guttman v. Widman, Individually and in His 
Official Capacity as a Member of the New Mexico Su­

preme Court Disciplinary Board, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 691. 

No. 06–355. Milligan v. City of Chandler, Arizona, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 135 
Fed. Appx. 7. 

No. 06–356. King v. Connecticut. C. A. 2d Cir. Certiorari 
denied. Reported below: 158 Fed. Appx. 350. 

No. 06–361. Walton v. Tesuque Pueblo et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 443 F. 3d 1274. 

No. 06–362. D. T. B., a Minor Child, by His Next Friend, 
O’Callaghan, et al. v. Farmer et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 187 Fed. Appx. 191. 
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No. 06–386. McRae v. Berger. C. A. 11th Cir. Certiorari 
denied. Reported below: 173 Fed. Appx. 758. 

No. 06–391. Graham v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–426. Del Monte Fresh Produce Co. et al. v. 
Villeda Aldana et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 416 F. 3d 1242. 

No. 06–430. Bell v. Georgia Building Co. C. A. 11th Cir. 
Certiorari denied. 

No. 06–436. Wagers v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 452 F. 3d 534. 

No. 06–474. Goldberg, Director, Oregon Department of 
Human Services, et al. v. Watson et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 436 F. 3d 1152. 

No. 06–501. Rowlands v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 451 F. 3d 173. 

No. 06–505. Mayer v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 171 Fed. Appx. 968. 

No. 06–507. Williams v. Waldrep et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–508. Vaughan Co., Inc. v. Liquid Dynamics Corp. 
C. A. Fed. Cir. Certiorari denied. Reported below: 449 F. 3d 
1209. 

No. 06–519. Communication Bridge Global, Inc. v. Chow. 
Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 06–521. Rosby et al. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 454 F. 3d 670. 

No. 06–522. Spilmon et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 454 F. 3d 657. 

No. 06–5251. Gourde v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 440 F. 3d 1065. 

No. 06–5261. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 06–5289. Newborn v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5431. Gauthier v. Higgins, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 06–5538. Davis v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–5541. Puzey v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 304. 

No. 06–5543. Humphrey v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–5554. Young v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 435 F. 3d 1038. 

No. 06–5587. Olwoch v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 166 Fed. 
Appx. 702. 

No. 06–5611. Woodlen v. Jiminez et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 168. 

No. 06–5698. Youngblood v. Texas. Ct. App. Tex., 14th 
Dist. Certiorari denied. 

No. 06–5743. Moss v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–5808. Holiday v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–5852. Hinton v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 37 Cal. 4th 839, 126 P. 3d 981. 

No. 06–5856. Remy v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. 

No. 06–5921. Logan v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 434 F. 3d 503. 

No. 06–5927. Skelton v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–5995. Betancourt v. Bloomberg, Mayor of the 
City of New York, New York, et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 448 F. 3d 547. 

No. 06–6195. White v. Houk, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 431 F. 3d 517. 

No. 06–6320. Trussell v. Bowersox, Superintendent, 
South Central Correctional Center. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 447 F. 3d 588. 

No. 06–6321. Johnson v. Matkin. C. A. 5th Cir. Certio­
rari denied. 

No. 06–6324. Roberson v. Holy Cross Children’s Serv­

ices. C. A. 6th Cir. Certiorari denied. 

No. 06–6334. Money v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6342. Worthen v. Parker, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 186 Fed. Appx. 
835. 

No. 06–6350. Carlisle v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 280 Ga. 770, 631 S. E. 2d 347. 

No. 06–6355. Calvo v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–6357. Davenport v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–6360. Beck v. Feehan et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6363. Anderson v. Soloman, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 183 Fed. Appx. 
900. 

No. 06–6364. Brant v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 06–6372. Boettner v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 06–6380. Boress v. Reynolds et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6387. Collins v. Norwood, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–6392. Jones v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 06–6396. Smith v. Florida et al. Sup. Ct. Fla. Certio­
rari denied. Reported below: 931 So. 2d 790. 

No. 06–6402. Purvis v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 451 F. 3d 734. 

No. 06–6410. Schoenwetter v. Florida. Sup. Ct. Fla. 
Certiorari denied. Reported below: 931 So. 2d 857. 

No. 06–6418. Millen v. Tennessee Department of Labor 
and Workforce Development. Ct. App. Tenn. Certiorari de­
nied. Reported below: 205 S. W. 3d 939. 

No. 06–6424. Jackson v. Texas. Ct. App. Tex., 12th Dist. 
Certiorari denied. 

No. 06–6426. Viola v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–6430. Andrews v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 675. 

No. 06–6434. Ainsworth v. Anderson et al. Ct. App. La., 
5th Cir. Certiorari denied. Reported below: 920 So. 2d 270. 

No. 06–6447. Leverton v. Pope et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 100 Fed. Appx. 263. 

No. 06–6450. Badwi v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 666. 

No. 06–6456. Stanford v. Smith, Warden, et al. C. A. 
11th Cir. Certiorari denied. 
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No. 06–6459. Harris v. Glades Correctional Institution. 
C. A. 11th Cir. Certiorari denied. 

No. 06–6464. Giles v. Schotten, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 449 F. 3d 698. 

No. 06–6466. Moore v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
182 Fed. Appx. 329. 

No. 06–6469. Dasisa v. Howard University. C. A. D. C. 
Cir. Certiorari denied. Reported below: 179 Fed. Appx. 702. 

No. 06–6471. Little v. City of Chicago Commission on 
Human Relations et al. App. Ct. Ill., 1st Dist. Certiorari 
denied. Reported below: 359 Ill. App. 3d 1190, 904 N. E. 2d 1238. 

No. 06–6472. Lamb v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 06–6474. Johnson v. Stalder, Secretary, Louisiana 
Department of Public Safety and Corrections. C. A. 5th 
Cir. Certiorari denied. 

No. 06–6476. Boyd v. Norris, Director, Arkansas Depart­

ment of Correction, et al. C. A. 8th Cir. Certiorari denied. 

No. 06–6477. Barclay v. Ramirez-Palmer, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 06–6478. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6479. Abdi v. Hatch et al. C. A. 8th Cir. Certio­
rari denied. Reported below: 450 F. 3d 334. 

No. 06–6481. Daniel L. v. Grant et ux. Sup. Ct. Alaska. 
Certiorari denied. Reported below: 140 P. 3d 886. 

No. 06–6482. Bacon v. Delaware. Sup. Ct. Del. Certiorari 
denied. Reported below: 903 A. 2d 322. 

No. 06–6484. Schuster v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 
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No. 06–6485. Lee v. Crouse, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 451 F. 3d 598. 

No. 06–6489. Hernandez v. Adams, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 184 Fed. Appx. 657. 

No. 06–6490. Fulton v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 24 App. 
Div. 3d 959, 807 N. Y. S. 2d 153. 

No. 06–6493. Drohan v. Michigan. Sup. Ct. Mich. Certio­
rari denied. Reported below: 475 Mich. 140, 715 N. W. 2d 778. 

No. 06–6497. Sine v. Bank of New York et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 930. 

No. 06–6502. Reeder v. Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 06–6509. Vlasich v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6514. Scott v. Ohio. Ct. App. Ohio, Stark County. 
Certiorari denied. 

No. 06–6515. Winters v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 186. 

No. 06–6533. Johnico v. Chrones, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 701. 

No. 06–6542. Burlison v. United States District Court 
for the Middle District of Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 06–6552. Pryce v. Gonzales, Attorney General. 
C. A. 2d Cir. Certiorari denied. 

No. 06–6558. Collins v. Beaver, Superintendent, Or­

leans Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–6566. Restrepo v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 184 Fed. 
Appx. 926. 
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No. 06–6581. Varon v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 185 Fed. 
Appx. 830. 

No. 06–6585. Bartlett v. Battaglia, Warden. C. A. 7th 
Cir. Certiorari denied. Reported below: 453 F. 3d 796. 

No. 06–6610. Wheeler v. North Dakota. Sup. Ct. N. D. 
Certiorari denied. Reported below: 719 N. W. 2d 384. 

No. 06–6624. Abney v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 06–6680. Sabedra v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied. 

No. 06–6738. Wieland v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 848 N. E. 2d 679. 

No. 06–6739. Kaake v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–6745. Chayoon v. Foxwoods Resort Casino et al. 
C. A. 1st Cir. Certiorari denied. 

No. 06–6751. Hanei v. Sternes, Warden. App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 361 Ill. App. 3d 1097, 
911 N. E. 2d 10. 

No. 06–6764. Latham v. Alaska Public Defender Agency 
et al. Sup. Ct. Alaska. Certiorari denied. 

No. 06–6768. James v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–6796. Horne v. Denny’s Restaurant. C. A. 8th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 13. 

No. 06–6798. Morris v. Powell et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 449 F. 3d 682. 

No. 06–6814. Gibson v. Gibson. Sup. Ct. N. H. Certiorari 
denied. 

No. 06–6836. Bridgewater v. Fischer, Superintendent, 
Sing Sing Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 06–6841. Davis v. Hall, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 599. 

No. 06–6847. Saunders v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 38 Cal. 4th 1129, 136 P. 3d 859. 

No. 06–6873. Duncan v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–6878. Sperry v. McKune, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 445 F. 3d 1268. 

No. 06–6910. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 938. 

No. 06–6935. Thornton v. Wall, Director, Rhode Island 
Department of Corrections. C. A. 1st Cir. Certiorari 
denied. 

No. 06–6949. Valentine v. Burgess. C. A. 4th Cir. Certio­
rari denied. Reported below: 174 Fed. Appx. 797. 

No. 06–6955. Sark v. Federal Home Loan Mortgage Corp. 
Ct. App. Tex., 2d Dist. Certiorari denied. 

No. 06–6963. Eggers v. United States District Court for 
the Northern District of Alabama; and Eggers v. United 
States. C. A. 11th Cir. Certiorari denied. 

No. 06–6973. Matthews v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 172 
Fed. Appx. 1007. 

No. 06–6981. Berry v. McBride, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 06–7049. Briston v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 84. 

No. 06–7050. Brown v. Kempthorne, Secretary of the In­

terior. C. A. 10th Cir. Certiorari denied. Reported below: 
190 Fed. Appx. 590. 

No. 06–7061. McGrath v. United States. C. A. 9th Cir. 
Certiorari denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1040 OCTOBER TERM, 2006 

November 13, 2006 549 U. S. 

No. 06–7065. Schweitzer v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 454 F. 3d 197. 

No. 06–7066. Sandoval-Rodriguez v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 452 F. 3d 984. 

No. 06–7068. McPherson v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–7073. Garcia-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 180 Fed. Appx. 653. 

No. 06–7074. Florez v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 447 F. 3d 145. 

No. 06–7075. Gary v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 453 F. 3d 876. 

No. 06–7079. Andrews v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 899 A. 2d 138. 

No. 06–7080. Bursey v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7083. Blackwell v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7087. Bonsu v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7088. Bruce v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7090. Torres-Luna v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 290. 

No. 06–7092. Rice v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 449 F. 3d 887. 

No. 06–7096. Federmann v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 240. 

No. 06–7097. Gutierrez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 325. 
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No. 06–7098. Gates v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 461 F. 3d 703. 

No. 06–7100. Thompson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 454 F. 3d 459. 

No. 06–7108. Garcia-Falcon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 190 Fed. Appx. 379. 

No. 06–7111. Stubbs v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 697. 

No. 06–7113. Rivas-Rosas v. United States (Reported 
below: 189 Fed. Appx. 337); Robles-Chavez v. United States 
(189 Fed. Appx. 332); Treto-Bernal, aka Treto Bernal, aka 
Treto v. United States (190 Fed. Appx. 365); Zavalza-

Plantillas, aka Plantillas, aka Zavala-Plantillas v. 
United States (181 Fed. Appx. 492); and Garcia-Gonzalez v. 
United States (190 Fed. Appx. 382). C. A. 5th Cir. Certio­
rari denied. 

No. 06–7114. Brooks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 284. 

No. 06–7118. Martinez-Polin v. United States (Reported 
below: 189 Fed. Appx. 325); Marquez-Tarango, aka Trujillo-

Chavez v. United States (189 Fed. Appx. 326); Mendoza-

Chavez, aka Quirarte, aka Cabrera-Montalvo v. United 
States (188 Fed. Appx. 321); Navarette-Castillo, aka 
Castillo-Navarette v. United States (189 Fed. Appx. 336); 
Perches-Escamilla v. United States (191 Fed. Appx. 259); 
and Navarette-Zavala v. United States (181 Fed. Appx. 495). 
C. A. 5th Cir. Certiorari denied. 

No. 06–7120. Saenz-Chapa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 364. 

No. 06–7122. Bahena-Bahena v. United States (Reported 
below: 189 Fed. Appx. 338); Caballero-Valdivia v. United 
States (181 Fed. Appx. 497); Dominguez-Nevarez, aka 
Corral-Loya v. United States (181 Fed. Appx. 478); Frausto-

Garibay, aka Gonzalez v. United States (189 Fed. Appx. 322); 
Herrera-Llanas, aka Narro v. United States (190 Fed. 
Appx. 374); Lara-Valdez, aka Soza-Macedo v. United States 
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(189 Fed. Appx. 334); and Larios-Bados v. United States (189 
Fed. Appx. 327). C. A. 5th Cir. Certiorari denied. 

No. 06–7123. Aguilera-Rosas v. United States (Reported 
below: 181 Fed. Appx. 483); Arreola-Garcia v. United States 
(193 Fed. Appx. 283); Barrios De La Torre v. United States 
(181 Fed. Appx. 476); Escarcega-Briones, aka Macias v. 
United States (182 Fed. Appx. 389); Esquivel-Pacheco v. 
United States (189 Fed. Appx. 323); Lopez-Benitez v. United 
States (181 Fed. Appx. 478); Martinez-Navarrete v. United 
States (181 Fed. Appx. 477); Minero-Mendez v. United States 
(189 Fed. Appx. 323); Munoz-Martinez v. United States (189 
Fed. Appx. 350); Perez v. United States (188 Fed. Appx. 321); 
Quintana-Rodriguez v. United States (188 Fed. Appx. 322); 
Reyes-Rocha, aka Reyes Rocha v. United States (181 Fed. 
Appx. 475); Sandoval-Tinajero v. United States (181 Fed. 
Appx. 499); Soto-Rubio v. United States (182 Fed. Appx. 389); 
Varela-Marquez v. United States (190 Fed. Appx. 375); and 
Velasques-Rojas, aka Velasquez-Rojas v. United States 
(182 Fed. Appx. 388). C. A. 5th Cir. Certiorari denied. 

No. 06–7126. Gundy v. United States (Reported below: 189 
Fed. Appx. 331); and Kavanaugh v. United States (181 Fed. 
Appx. 491). C. A. 5th Cir. Certiorari denied. 

No. 06–7127. Gonzalez-Mercado v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 188 Fed. Appx. 324. 

No. 06–7128. Gresham v. Vasquez, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7131. Hazel v. Smith, Warden. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 137. 

No. 06–7134. Gamboa v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 439 F. 3d 796. 

No. 06–7135. Howell v. Bezy, Warden. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 163 Fed. Appx. 416. 

No. 06–7136. Felton v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 166 Fed. Appx. 64. 

No. 06–7137. Freeman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 953. 
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No. 06–7142. Silva v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 698. 

No. 06–7145. Jackson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 921. 

No. 06–7146. Lopez-Aguirre v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 181 Fed. Appx. 482. 

No. 06–7148. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7151. Chandler v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 261. 

No. 06–7154. Reddick v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 817. 

No. 06–7155. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 228. 

No. 06–7157. Negron-Rosario v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–7158. Miles v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 222. 

No. 06–7159. Morgan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 804. 

No. 06–7161. Jarrett v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 447 F. 3d 520. 

No. 06–7162. Lule-Gantes v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 378. 

No. 06–7163. King v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–7164. Endsley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 354. 

No. 06–7165. Dean v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7166. Espinoza-Urrutia, aka Uriostegui, aka 
Bustmant Uriostegui v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 384. 
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No. 06–7167. Davidson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 449 F. 3d 849. 

No. 06–7168. Estrada-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 183 Fed. Appx. 477. 

No. 06–7169. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 291. 

No. 06–7170. Taylor v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7172. Valenzuela-Villa v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 181 Fed. Appx. 481. 

No. 06–7173. Romero-Candelaria v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 189 Fed. Appx. 149. 

No. 06–7174. Sauls v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 298. 

No. 06–7175. Rodriguez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 842. 

No. 06–7178. Gonzalez-Noyola, aka Gonzalez-Loyola, aka 
Noyola Gonzales v. United States. C. A. 9th Cir. Certiorari 
denied. Reported below: 193 Fed. Appx. 690. 

No. 06–7179. Miller v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7180. Small v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 765. 

No. 06–7181. Kraklio v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 451 F. 3d 922. 

No. 06–7185. Span v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 188 Fed. Appx. 487. 

No. 06–7198. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 453 F. 3d 777. 

No. 06–7200. Stevens v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 453 F. 3d 963. 

No. 06–7201. Salinas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 284. 
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No. 06–7202. Lopez-Rodriguez, aka Vasquez, aka Vasquez-

Novo v. United States (Reported below: 189 Fed. Appx. 
335); Nelson-Taitt, aka Lowe, aka Nelson v. United 
States (191 Fed. Appx. 260); Ramos-Villa v. United States 
(182 Fed. Appx. 383); and Salinas-Porcayo, aka Salinas v. 
United States (190 Fed. Appx. 366). C. A. 5th Cir. Certio­
rari denied. 

No. 06–7203. Villasenor-Garcia v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 671. 

No. 06–7206. Castro-Muro v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 585. 

No. 06–7207. Arhebamen v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 461. 

No. 06–7209. Martinez-Alvarado v. United States (Re­
ported below: 190 Fed. Appx. 567); Lopez-Ortiz v. United 
States (190 Fed. Appx. 566); Rodriguez-Salcido v. United 
States; and Castillo-Hidalgo v. United States (190 Fed. 
Appx. 559). C. A. 9th Cir. Certiorari denied. 

No. 06–7210. Brock v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 279. 

No. 06–7215. Beraldo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 685. 

No. 06–7216. Bey v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 179 Fed. Appx. 144. 

No. 06–7217. Avila-Miranda, aka Miranda-Avila, aka 
Amayo Coca v. United States (Reported below: 181 Fed. Appx. 
479); Bustamante-Flores v. United States (190 Fed. Appx. 
374); Estrada-Trujillo, aka Romero-Granados, aka Ubaldo 
Romero v. United States (189 Fed. Appx. 351); Flores-Garza, 
aka Garza-Lopez v. United States (189 Fed. Appx. 327); Gar­

cia v. United States (189 Fed. Appx. 324); Gomez-Armenta v. 
United States (189 Fed. Appx. 333); Gomez-Ruelas v. United 
States (189 Fed. Appx. 351); Guerra-Hernandez v. United 
States (189 Fed. Appx. 329); Guzman-Floriano, aka Gonzales 
v. United States (188 Fed. Appx. 314); Miranda-Valencia v. 
United States (189 Fed. Appx. 334); Monarez-Quintero v. 
United States (188 Fed. Appx. 322); Porcayo-Jaramillo v. 
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United States (189 Fed. Appx. 336); Ramirez-Rico, aka 
Lopez-Ramirez v. United States (181 Fed. Appx. 476); Rodri­

guez v. United States (181 Fed. Appx. 498); Valenzuela-

Rivera, aka Rivera-Caldera v. United States (190 Fed. 
Appx. 372); Villareal-Magallanez, aka Magallane v. 
United States (189 Fed. Appx. 352); and Zacarias-Amador v. 
United States (190 Fed. Appx. 375). C. A. 5th Cir. Certio­
rari denied. 

No. 06–7219. Aldape-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 190 Fed. Appx. 379. 

No. 06–7220. Andino-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 181 Fed. Appx. 482. 

No. 06–7228. Gonzalez-Carvajal v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 189 Fed. Appx. 666. 

No. 06–7229. Garrity v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 431. 

No. 06–7230. Fields v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 456 F. 3d 519. 

No. 06–7231. Flores v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 149. 

No. 06–7235. Hartzog v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 340. 

No. 06–7237. Garcia-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 190 Fed. Appx. 391. 

No. 06–7238. Gonzalez-Venegas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 182 Fed. Appx. 383. 

No. 06–7240. Garcia v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 706. 

No. 06–7241. Garza-Flores v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 181 Fed. Appx. 480. 

No. 06–7242. Faust v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 456 F. 3d 1342. 

No. 06–7244. Mastera v. United States. C. A. 1st Cir. 
Certiorari denied. 
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No. 06–7246. Dawson v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–7250. Coleman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 383. 

No. 06–7252. Singletary v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 458 F. 3d 72. 

No. 06–7255. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 461 F. 3d 441. 

No. 06–7256. Walker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 205. 

No. 06–128. Houk, Warden v. White. C. A. 6th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 431 F. 3d 517. 

No. 06–144. BASF Corp. v. Peterson et al. Sup. Ct. Minn. 
Motions of Chamber of Commerce of the United States of 
America, CropLife America, and Product Liability Advisory 
Council, Inc., for leave to file briefs as amici curiae granted. 
Certiorari denied. 

No. 06–213. Perdue v. Brown et al. C. A. 2d Cir. Certio­
rari denied. Justice Breyer took no part in the consideration 
or decision of this petition. Reported below: 177 Fed. Appx. 121. 

No. 06–331. Wise et ux. v. Wachovia Securities, LLC. 
C. A. 7th Cir. Certiorari denied. Justice Thomas took no part 
in the consideration or decision of this petition. Reported below: 
450 F. 3d 265. 

No. 06–6370. Berryhill v. Evans. C. A. 10th Cir. Certio­
rari before judgment denied. 

No. 06–6454. Dasisa v. University of Massachusetts 
et al. C. A. D. C. Cir. Certiorari denied. The Chief Justice 
took no part in the consideration or decision of this petition. 

Rehearing Denied 

No. 03–5680. Alston v. Florida Insurance Guaranty 
Assn., 540 U. S. 952; 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1048 OCTOBER TERM, 2006 

November 13, 27, 2006 549 U. S. 

No. 05–1446. Smith v. American Arbitration Assn., Inc., 
ante, p. 814; 

No. 05–10917. Barnett v. Ayers, Acting Warden, ante, 
p. 835; 

No. 05–11005. Alvarez Acuna v. Local 408 United Broth­

erhood of Carpenters and Joiners of America et al., 
ante, p. 838; 

No. 05–11006. Alvarez Acuna v. Mel Clayton Ford, Inc., 
et al., ante, p. 838; 

No. 05–11087. Wilcox v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 841; 
No. 05–11173. Williams v. Upton, Warden, ante, p. 844; 
No. 05–11216. In re Howard, ante, p. 808; 
No. 05–11370. Siler v. United States, ante, p. 852; 
No. 05–11393. Smith v. United States et al., ante, p. 853; 
No. 05–11454. Wilson v. United States District Court 

for the District of Arizona, ante, p. 857; 
No. 05–11456. Moats v. Cooke, Warden, et al., ante, p. 857; 
No. 05–11577. Kim et al. v. Kia Motors America, ante, 

p. 865; 
No. 05–11631. Jackson v. United States, ante, p. 868; 
No. 05–11700. Peker v. Fader et al., ante, p. 872; 
No. 05–11824. Carr v. Dwyer, Superintendent, South­

east Correctional Center, ante, p. 879; 
No. 06–5417. Kirschenhunter v. Beauregard Parish 

Sheriff’s Office et al., ante, p. 913; 
No. 06–5639. Mathison v. United States, ante, p. 925; 
No. 06–5775. In re Borzych, ante, p. 808; and 
No. 06–6051. Williams v. United States, ante, p. 938. 

Petitions for rehearing denied. 

No. 05–10931. Allen v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al., ante, p. 944. 
Petition for rehearing denied. Justice Alito took no part in 
the consideration or decision of this petition. 

November 27, 2006 

Certiorari Granted—Vacated and Remanded 

No. 05–1424. Metropolitan  Life  Insurance  Co.  v. 
Hawkins-Dean. C. A. 9th Cir. Motion of American Council of 
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Life Insurers for leave to file a brief as amicus curiae granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Abatie v. Alta Health & Life Ins. 
Co., 458 F. 3d 955 (CA9 2006) (en banc). Reported below: 161 
Fed. Appx. 684. 

Certiorari Dismissed 

No. 06–6784. Adams v. Missouri. Ct. App. Mo., Western 
Dist. Motion of petitioner for leave to proceed in forma pau­
peris denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 193 S. W. 3d 306. 

No. 06–6991. Azubuko v. Zobel, Judge, United States Dis­

trict Court of Massachusetts, et al. C. A. 3d Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Justice Stevens dissents. See id., at 4, 
and cases cited therein. Reported below: 179 Fed. Appx. 136. 

Miscellaneous Orders 

No. 06A252 (06–6644). Andrews v. Moore et al. C. A. 4th 
Cir. Application for stay, addressed to Justice Scalia and re­
ferred to the Court, denied. 

No. 06A525. New York Times Co. v. Gonzales, Attorney 
General, et al. Application for stay of mandate of the United 
States Court of Appeals for the Second Circuit pending the filing 
and disposition of a petition for writ of certiorari, presented to 
Justice Ginsburg, and by her referred to the Court, denied. 

No. D–2431. In re Disbarment of Mitchell. Disbarment 
entered. [For earlier order herein, see 548 U. S. 929.] 

No. 06M47. Santos v. Mitchell-Young et al. Motion to 
direct the Clerk to file petition for writ of certiorari out of time 
denied. 

No. 06M48. In re Grand Jury Proceedings. Motion for 
leave to file petition for writ of certiorari under seal with redacted 
copies for the public record granted. 
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No. 06M49. Ostoposides et al. v. Glimp et al. Motion for 
leave to proceed in forma pauperis without an affidavit of indi­
gency executed by petitioners denied. 

No. 05–10924. In Soo Chun v. Housing Authority of Seat­

tle. Sup. Ct. Wash. Motion of petitioner for reconsideration of 
order denying leave to proceed in forma pauperis [ante, p. 802] 
denied. 

No. 06–595. Harper, a Minor, By and Through His Par­

ents Harper et ux., et al. v. Poway Unified School Dis­

trict et al. C. A. 9th Cir. Motion of petitioners to expedite 
consideration of petition for writ of certiorari denied. 

No. 06–5057. Atamian v. Nguyen. Sup. Ct. Del. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 803] denied. 

No. 06–5813. In re Atamian. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 951] denied. 

No. 06–5817. Jones v. Saleeby et al. C. A. 4th Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 803] denied. 

No. 06–6872. Cherry v. Potter, Postmaster General. 
C. A. 2d Cir.; and 

No. 06–7076. Finkelstein v. Spitzer, Attorney General 
of New York. C. A. 2d Cir. Motions of petitioners for leave 
to proceed in forma pauperis denied. Petitioners are allowed 
until December 18, 2006, within which to pay the docketing fees 
required by Rule 38(a) and to submit petitions in compliance with 
Rule 33.1 of the Rules of this Court. 

No. 06–565. In re Johnson; 
No. 06–7445. In re Skillern; 
No. 06–7458. In re Powell; 
No. 06–7460. In re Legree; and 
No. 06–7568. In re Bennett. Petitions for writs of habeas 

corpus denied. 

No. 06–397. In re Davidson et ux.; and 
No. 06–6623. In re Brown. Petitions for writs of manda­

mus denied. 
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No. 06–437. In re Mays; 
No. 06–6880. In re Sanders-Bey; and 
No. 06–7295. In re McGee. Petitions for writs of mandamus 

and/or prohibition denied. 

Certiorari Denied 

No. 05–1605. Baqir v. Nicholson, Secretary of Veterans 
Affairs. C. A. 4th Cir. Certiorari denied. Reported below: 
434 F. 3d 733. 

No. 05–11632. Chen Wei Ren v. Sherman, Warden. C. A. 
3d Cir. Certiorari denied. Reported below: 165 Fed. Appx. 235. 

No. 05–11729. Buenrostro v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 524. 

No. 06–72. Appel v. Gonzales, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 146 Fed. Appx. 175. 

No. 06–87. Morgan v. United States et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 166 Fed. Appx. 292. 

No. 06–132. Anderson et al. v. Town of Durham, Maine, 
et al. Sup. Jud. Ct. Me. Certiorari denied. Reported below: 
895 A. 2d 944. 

No. 06–142. Bassiouni v. Federal Bureau of Investiga­

tion. C. A. 7th Cir. Certiorari denied. Reported below: 436 
F. 3d 712. 

No. 06–231. Citizens Financial Services, FSB, fka Citi­

zens Federal Savings & Loan Assn. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 170 Fed. 
Appx. 129. 

No. 06–242. Mining and Minerals Division of the En­

ergy Minerals and Natural Resources Department of 
New Mexico et al. v. Manning et al. Sup. Ct. N. M. Certio­
rari denied. Reported below: 140 N. M. 528, 144 P. 3d 87. 

No. 06–267. Government of Turkmenistan v. Bridas S. A. 
P. I. C. et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 447 F. 3d 411. 

No. 06–268. Port Authority of Allegheny County v. 
Stangl et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 181 Fed. Appx. 231. 
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No. 06–280. Ventura County, California v. Way. C. A. 
9th Cir. Certiorari denied. Reported below: 445 F. 3d 1157. 

No. 06–309. Florida v. Rabb. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 920 So. 2d 1175. 

No. 06–365. Board of Commissioners of the Orleans 
Levee District v. United States District Court for the 
Eastern District of Louisiana et al. C. A. 5th Cir. Certio­
rari denied. 

No. 06–371. Council of Independent Tobacco Manufac­

turers of America v. Minnesota et al. Sup. Ct. Minn. Cer­
tiorari denied. Reported below: 713 N. W. 2d 300. 

No. 06–374. Holloway v. Wohlfahrt et ux. Ct. App. Tex., 
14th Dist. Certiorari denied. Reported below: 172 S. W. 3d 630. 

No. 06–379. Wagner v. Board of Supervisors of Louisi­

ana State University and Agricultural and Mechanical 
College et al. Ct. App. La., 1st Cir. Certiorari denied. Re­
ported below: 913 So. 2d 893. 

No. 06–381. Kniatt v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 206 S. W. 3d 657. 

No. 06–382. Bundy et al. v. Board et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–385. McAllister et al. v. Gonzales, Attorney 
General. C. A. 3d Cir. Certiorari denied. Reported below: 
444 F. 3d 178. 

No. 06–388. Willis v. Louisiana. Ct. App. La., 3d Cir. 
Certiorari denied. Reported below: 915 So. 2d 365. 

No. 06–390. Rossi v. Union of Needletrades, Indus­

trial & Textile Employees, AFL–CIO, CLC. C. A. 6th Cir. 
Certiorari denied. 

No. 06–392. Henderson v. Sony Pictures Entertainment 
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–395. Gross v. Irtz, Administrator of Gross. Cir. 
Ct. Fayette County, Ky. Certiorari denied. 
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No. 06–402. Bolton v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 543. 

No. 06–403. Ricci v. Salt Lake City Corporation et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 180 Fed. 
Appx. 810. 

No. 06–405. Ray v. CSX Transportation, Inc. C. A. 4th 
Cir. Certiorari denied. Reported below: 189 Fed. Appx. 154. 

No. 06–409. AmClyde Engineered Products Co., Inc., 
et al. v. Texaco Exploration & Production, Inc., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 448 F. 3d 760 
and 453 F. 3d 652. 

No. 06–410. Bauer et al. v. Advance PCS et al. Sup. 
Ct. Ga. Certiorari denied. Reported below: 280 Ga. 639, 632 
S. E. 2d 95. 

No. 06–411. Motley v. Integon Indemnity Insurance Co. 
et al. Sup. Ct. Va. Certiorari denied. 

No. 06–412. Sakkarapope v. Board of Regents, Washing­

ton State University, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–414. Narragansett Indian Tribe v. Rhode Island 
et al. C. A. 1st Cir. Certiorari denied. Reported below: 449 
F. 3d 16. 

No. 06–420. Alexander v. Stowitzky, Superintendent, 
State Regional Correctional Facility at Mercer. C. A. 
3d Cir. Certiorari denied. Reported below: 163 Fed. Appx. 167. 

No. 06–422. Gomes et al. v. Wood et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 451 F. 3d 1122. 

No. 06–423. Caucci v. Mekic et ux. Super. Ct. Pa. Certio­
rari denied. 

No. 06–425. Doe v. Carnival Corp. C. A. 11th Cir. Certio­
rari denied. Reported below: 167 Fed. Appx. 126. 

No. 06–429. Naftaly, Chairperson, Michigan State Tax 
Commission, et al. v. Keweenaw Bay Indian Community. 
C. A. 6th Cir. Certiorari denied. Reported below: 452 F. 3d 514. 
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No. 06–449. On Demand Machine Corp. v. Ingram Indus­

tries, Inc., et al. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 442 F. 3d 1331. 

No. 06–463. Roberts v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 338. 

No. 06–465. Price et al. v. Philip Morris Inc. Sup. Ct. 
Ill. Certiorari denied. Reported below: 219 Ill. 2d 182, 848 
N. E. 2d 1. 

No. 06–476. Brogdon v. McMaster, Attorney General of 
South Carolina. C. A. 4th Cir. Certiorari denied. Reported 
below: 182 Fed. Appx. 275. 

No. 06–483. OPW Fueling Components v. National Labor 
Relations Board. C. A. 6th Cir. Certiorari denied. Re­
ported below: 443 F. 3d 490. 

No. 06–495. Erickson v. Washington Department of Nat­

ural Resources. Ct. App. Wash. Certiorari denied. Re­
ported below: 127 Wash. App. 1024. 

No. 06–496. Mills v. Brown et al. C. A. 1st Cir. Certio­
rari denied. 

No. 06–506. Matthews v. Nicholson, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 456 F. 3d 1377. 

No. 06–509. Stovall v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 276 Ga. App. 784, 625 S. E. 2d 52. 

No. 06–512. Geer v. United States; and 
No. 06–7236. Godinez v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 175 Fed. Appx. 308. 

No. 06–525. Wilkes et al., Trustees of the Mark E. and 
Myrna L. Mason Irrevocable Trust, et al. v. Phoenix 
Home Life Mutual Insurance Co. Sup. Ct. Pa. Certiorari 
denied. Reported below: 587 Pa. 590, 902 A. 2d 366. 

No. 06–530. Brenkus v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 453 F. 3d 926. 

No. 06–539. Shipsey v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 166 Fed. Appx. 963. 
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No. 06–541. Industrial Clearinghouse, Inc. v. Walker. 
C. A. 5th Cir. Certiorari denied. Reported below: 182 Fed. 
Appx. 379. 

No. 06–547. Dorcely v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 454 F. 3d 366. 

No. 06–551. Stewart v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–553. Runyan v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–575. Ihmoud v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 887. 

No. 06–578. Shah v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 173 Fed. Appx. 313. 

No. 06–586. Alvarez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 876. 

No. 06–591. Whitney v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 670. 

No. 06–5359. Espinoza-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 189 Fed. Appx. 333. 

No. 06–5386. Thomas v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 429 F. 3d 282. 

No. 06–5392. Green v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 541. 

No. 06–5413. Palacios-Mungia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 178 Fed. Appx. 347. 

No. 06–5515. Aguirre v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–5616. El-Ghazali, aka Ghazali, aka Rahman, aka 
Abd-El-Rahman v. United States. C. A. 3d Cir. Certiorari 
denied. Reported below: 142 Fed. Appx. 44. 

No. 06–5653. Darif v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 446 F. 3d 701. 
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No. 06–5758. Mann v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 141 Fed. Appx. 175. 

No. 06–5766. Tabor v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 173. 

No. 06–5819. Moss v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–5846. Byrom v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 927 So. 2d 709. 

No. 06–5908. Miles v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 06–5920. Lora v. United States. C. A. 1st Cir. Certio­
rari denied. 

No. 06–5971. Newell v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 212 Ariz. 389, 132 P. 3d 833. 

No. 06–5976. Scheckel v. Iowa Department of Revenue 
and Finance. Ct. App. Iowa. Certiorari denied. Reported 
below: 715 N. W. 2d 771. 

No. 06–5994. Morris v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 825. 

No. 06–6005. Mitsven v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 452 F. 3d 1264. 

No. 06–6052. Peoples v. CCA Detention Centers et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 449 F. 3d 
1097. 

No. 06–6055. Shuffield v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 189 S. W. 3d 782. 

No. 06–6107. Rodriguez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 812. 

No. 06–6111. Cooper v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 168 Fed. Appx. 689. 

No. 06–6130. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–6132. Valencia v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6145. Gelinas v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6147. Hall v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–6187. Matz v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6503. Powell v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6527. Jones v. Smith-Jones. Sup. Ct. Ga. Certio­
rari denied. Reported below: 280 Ga. 872, 632 S. E. 2d 663. 

No. 06–6531. Matheney v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Reported below: 191 S. W. 3d 599. 

No. 06–6536. Snelling v. Publishers Clearing House 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 180 
Fed. Appx. 609. 

No. 06–6537. Drake v. Small, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–6553. Ross v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 184 Fed. Appx. 546. 

No. 06–6570. Witherspoon v. Dennehy, Commissioner, 
Massachusetts Department of Correction, et al. App. Ct. 
Mass. Certiorari denied. Reported below: 65 Mass. App. 1126, 
844 N. E. 2d 719. 

No. 06–6578. Patterson v. Mundy, Amherst County Com­

monwealth Attorney, et al. C. A. 4th Cir. Certiorari de­
nied. Reported below: 183 Fed. Appx. 340. 

No. 06–6579. Wilms v. Brown. C. A. 7th Cir. Certiorari 
denied. 

No. 06–6592. Setts v. McDonough, Secretary, Florida 
Department of Corrections. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 934 So. 2d 450. 
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No. 06–6594. Robinson v. Veal, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6596. Poucher v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–6597. Simmonds v. Abbott, Attorney General of 
Texas. C. A. 5th Cir. Certiorari denied. Reported below: 169 
Fed. Appx. 840. 

No. 06–6598. Revak v. Campbell, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 674. 

No. 06–6599. Jones v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–6603. Mack v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6606. Tillmon v. General Motors Corp. et al. 
Sup. Ct. Ky. Certiorari denied. 

No. 06–6609. Pena v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 26 App. Div. 
3d 818, 807 N. Y. S. 2d 917. 

No. 06–6613. Zavala v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 570. 

No. 06–6618. Baskett v. Wolfe et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–6619. Baskett v. King County Department of 
Corrections et al. C. A. 9th Cir. Certiorari denied. 

No. 06–6621. Burton v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 06–6625. Burrow v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 06–6626. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 06–6627. Barber v. Sikes et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–6628. Valdovinos Barajas v. Minnesota. C. A. 8th 
Cir. Certiorari denied. 

No. 06–6636. Moore-El v. Luebbers, Superintendent, 
Farmington Correctional Center. C. A. 8th Cir. Certio­
rari denied. Reported below: 446 F. 3d 890. 

No. 06–6638. Jones v. Spitzer, Attorney General of New 
York. C. A. 2d Cir. Certiorari denied. 

No. 06–6644. Andrews v. Moore et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 172 Fed. Appx. 500. 

No. 06–6645. Benjamin v. Eagleton, Warden, et al. C. A. 
4th Cir. Certiorari denied. 

No. 06–6651. Whitfield v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 601. 

No. 06–6656. Oden v. Clark, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 581. 

No. 06–6657. Norton v. Lewis, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 06–6669. Fogle v. Pierson et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 435 F. 3d 1252. 

No. 06–6670. Guillen v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6672. Harvey v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 925 So. 2d 534. 

No. 06–6684. Planck v. County of Schenectady, New 
York. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari de­
nied. Reported below: 29 App. Div. 3d 1053, 814 N. Y. S. 2d 374. 

No. 06–6685. Stevens v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6689. Bradley v. Neven, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 748. 
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No. 06–6695. Alvarez Acuna v. American Arbitration 
Assn. et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 180 Fed. Appx. 699. 

No. 06–6709. Gilmore v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–6710. Hunter v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–6712. Hickmon v. Jackson. C. A. 11th Cir. Certio­
rari denied. 

No. 06–6713. Gardner v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6714. Hann v. United States District Court for 
the Eastern District of Michigan. C. A. 6th Cir. Certio­
rari denied. 

No. 06–6715. Hunter v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 06–6717. Garner v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 928 So. 2d 911. 

No. 06–6719. Gardner v. Parker, Warden, et al. Ct. 
Crim. App. Tenn. Certiorari denied. 

No. 06–6722. Fernandez v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6723. Capela v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 06–6726. Suarez v. Friel, Warden, et al. Ct. App. 
Utah. Certiorari denied. 

No. 06–6729. Mangan v. Pennsylvania Department of 
Environmental Protection. Commw. Ct. Pa. Certiorari de­
nied. Reported below: 883 A. 2d 731. 

No. 06–6733. West v. Rosenberg. C. A. 4th Cir. Certio­
rari denied. 
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No. 06–6735. Lewis v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 649. 

No. 06–6740. Wright v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6744. Conway v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 109 Ohio St. 3d 412, 848 N. E. 2d 810. 

No. 06–6749. Gowan v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6750. Hudson v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 928. 

No. 06–6753. Henderson v. Thomas, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 06–6756. Goodwin v. Caruso, Director, Michigan De­

partment of Corrections, et al. C. A. 6th Cir. Certiorari 
denied. 

No. 06–6762. Muth v. Estate of Muth, Deceased. Super. 
Ct. Pa. Certiorari denied. Reported below: 889 A. 2d 122. 

No. 06–6763. Ochoa v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 136 P. 3d 661. 

No. 06–6767. LaBranch v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 192 Fed. Appx. 653. 

No. 06–6770. Picado v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–6778. Woodard v. Feldstein, Judge, County Court 
of New York, Hamilton County. C. A. 2d Cir. Certiorari 
denied. 

No. 06–6780. Bennett v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 369 S. C. 219, 632 S. E. 
2d 281. 

No. 06–6789. Yardley v. City of Golden City, Missouri, 
et al. C. A. 8th Cir. Certiorari denied. 
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November 27, 2006 549 U. S. 

No. 06–6793. Butler v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 925 So. 2d 312. 

No. 06–6794. Hunter v. Scutt. C. A. 6th Cir. Certiorari 
denied. 

No. 06–6795. Ivey v. Department of the Treasury. C. A. 
D. C. Cir. Certiorari denied. 

No. 06–6797. Hatcher v. Barron, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 06–6799. Weary v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 931 So. 2d 297. 

No. 06–6800. Keniston v. Satyavolu et al. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6803. Brown v. Pattison et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 281. 

No. 06–6804. Mack v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 361 Ill. App. 3d 1089, 911 N. E. 
2d 6. 

No. 06–6812. Harnden v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 729. 

No. 06–6819. Carter v. Randolph County Jail. C. A. 4th 
Cir. Certiorari denied. Reported below: 187 Fed. Appx. 327. 

No. 06–6826. Ross v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–6833. Wells v. Florida Department of Correc­

tions. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Re­
ported below: 929 So. 2d 39. 

No. 06–6845. Alfred v. Barnhart, Commissioner of So­

cial Security. C. A. 5th Cir. Certiorari denied. Reported 
below: 181 Fed. Appx. 447. 

No. 06–6859. Twitty v. Stepp, Warden, et al. C. A. 7th 
Cir. Certiorari denied. 
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No. 06–6882. Hernandez v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 188 Fed. Appx. 570. 

No. 06–6883. Gillespie v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 452 F. 3d 1183. 

No. 06–6884. Guffey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 295. 

No. 06–6941. Nash v. McGinnis, Superintendent, South­

port Correctional Facility. App. Div., Sup. Ct. N. Y., 3d Jud. 
Dept. Certiorari denied. 

No. 06–6947. Lewis v. Adams, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 658. 

No. 06–6948. Martinez v. Idaho State Correctional In­

stitution et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 176 Fed. Appx. 856. 

No. 06–6956. McCary v. Lewis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6960. Graham v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6961. Dat Hoang v. Central Intelligence Agency 
et al. C. A. 8th Cir. Certiorari denied. 

No. 06–6989. Abbo v. Gonzales, Attorney General. C. A. 
6th Cir. Certiorari denied. 

No. 06–6990. Burnes v. Central Intelligence Agency. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–6996. Litke v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 129 Wash. App. 1045. 

No. 06–6999. Adeshun v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. 

No. 06–7031. Peoples v. CCA Detention Centers et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 449 F. 3d 
1097. 

No. 06–7042. Carlson v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 902 A. 2d 1114. 
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No. 06–7059. Griffin v. LeMaster, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 179 Fed. Appx. 
555. 

No. 06–7086. Brown v. Blaine et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 185 Fed. Appx. 166. 

No. 06–7093. Taylor v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 954 So. 2d 1148. 

No. 06–7095. Hooks v. Ohio. Ct. App. Ohio, Butler County. 
Certiorari denied. 

No. 06–7177. Spence v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 450 F. 3d 691. 

No. 06–7189. Todd v. National Aeronautics and Space 
Administration et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 193 Fed. Appx. 204. 

No. 06–7199. Norris v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 507, 630 S. E. 
2d 915. 

No. 06–7224. Ball v. Outlaw, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7225. Boose v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7243. Lombardi v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7245. Jones v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 642. 

No. 06–7247. Cruz v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 908. 

No. 06–7248. Campbell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 254. 

No. 06–7249. Cline v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7262. Zidar v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 673. 
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No. 06–7264. Davis v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7270. Kelley v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 934 So. 2d 51. 

No. 06–7271. Montgomery v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 327. 

No. 06–7272. Stanley v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 728. 

No. 06–7276. Carrizales-Toledo v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 454 F. 3d 1142. 

No. 06–7278. Ellis v. Gonzales, Attorney General, et al. 
C. A. 5th Cir. Certiorari denied. 

No. 06–7280. Ray v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 189 Fed. Appx. 436. 

No. 06–7282. Pena v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7286. Strevell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 841. 

No. 06–7288. Soy v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 169 Fed. Appx. 470. 

No. 06–7292. Okai v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 454 F. 3d 848. 

No. 06–7296. McHone v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 705. 

No. 06–7297. Ramos v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 462 F. 3d 329. 

No. 06–7298. Smallwood v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 452 F. 3d 323. 

No. 06–7302. Chealy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 928. 

No. 06–7306. Odukoya v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 922. 
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No. 06–7309. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7310. Jimenez-Perez v. Bauknecht, Warden. C. A. 
11th Cir. Certiorari denied. Reported below: 180 Fed. Appx. 
896. 

No. 06–7314. Jelinek v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7315. Zwibel v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 238. 

No. 06–7316. Willis v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 653. 

No. 06–7319. Davis v. United States Congress et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 179 Fed. 
Appx. 843. 

No. 06–7321. Day v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 200 Fed. Appx. 371. 

No. 06–7322. Pinson v. Rumsfeld, Secretary of Defense, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 192 
Fed. Appx. 811. 

No. 06–7324. Billingsley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 201. 

No. 06–7334. Wilks v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 464 F. 3d 1240. 

No. 06–7337. Cortes-Luis v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 609. 

No. 06–7338. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 452 F. 3d 323. 

No. 06–7344. Linear v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 236. 

No. 06–7347. Younes v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 302. 

No. 06–7348. Torres-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 447 F. 3d 699. 
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No. 06–7350. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7351. Pennington v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7355. Armenta-Orozco v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 596. 

No. 06–7357. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7362. Feingold v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 454 F. 3d 1001. 

No. 06–7364. Holt v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 749. 

No. 06–7365. Galvan v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 177 Fed. Appx. 462. 

No. 06–7366. Garcia-Perez, aka Astorga-Torres v. 
United States. C. A. 6th Cir. Certiorari denied. Reported 
below: 190 Fed. Appx. 461. 

No. 06–7375. Ferren v. Department of the Interior 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 166 
Fed. Appx. 917. 

No. 06–7376. Gutierrez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 812. 

No. 06–7377. Hernandez v. Monsanto Co. et al. Dist. Ct. 
App. Fla., 3d Dist. Certiorari denied. Reported below: 921 So. 
2d 11. 

No. 06–7378. Oviedo-Villarman v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–7380. Clarke v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 861. 

No. 06–7381. Decarlo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 778. 

No. 06–7384. Puckett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 898. 
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No. 06–7386. Lincoln v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 611. 

No. 06–7388. Morales-Rodriguez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 467 F. 3d 1. 

No. 06–7392. Anderson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 452 F. 3d 66. 

No. 06–7393. Brisco v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7398. Cobb v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 156 Fed. Appx. 82. 

No. 06–7400. Darden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 887. 

No. 06–7402. Pitts v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 852. 

No. 06–7406. Valenzuela-Fonseca v. United States (Re­
ported below: 191 Fed. Appx. 589); Gonzalez-Guzman v. United 
States (192 Fed. Appx. 631); Arredondo-Valenzuela v. 
United States (192 Fed. Appx. 651); Giles-Martinez v. 
United States (192 Fed. Appx. 647); Ramos-Contreras v. 
United States (193 Fed. Appx. 732); Ramirez-Valerio v. 
United States (195 Fed. Appx. 631); Tarin-Lopez v. United 
States (195 Fed. Appx. 691); Alcala-Galvan v. United States 
(196 Fed. Appx. 509); Aguilar-Meras v. United States (197 
Fed. Appx. 612); Gutierrez-Valencia v. United States (198 
Fed. Appx. 665); Rivera-Lara v. United States (202 Fed. 
Appx. 162); Fernandez-Gamez v. United States (199 Fed. 
Appx. 608); Briseno-Marin, aka Lopez-Lopez, aka Marin-

Hernandez v. United States (201 Fed. Appx. 536); Diaz-

Valdez v. United States (201 Fed. Appx. 547); Ramirez-

Macias v. United States (201 Fed. Appx. 538); Roman-Mena v. 
United States (201 Fed. Appx. 534); Tobon-Vergara v. United 
States (201 Fed. Appx. 549); Cisneros-Gonzalez v. United 
States (202 Fed. Appx. 161); Guadalupe-Contreras v. United 
States (202 Fed. Appx. 280); Valdivinos-Alvarez, aka 
Jimenez-Chavez v. United States (202 Fed. Appx. 264); and 
Montes-Payan, aka Torres-Quintero, et al. v. United 
States (203 Fed. Appx. 118). C. A. 9th Cir. Certiorari denied. 
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No. 06–7408. Kuntz v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 594. 

No. 06–7409. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 475. 

No. 06–7412. Davilla v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–7418. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 323. 

No. 06–7424. Pelly v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 646. 

No. 06–7425. Pickens v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 143. 

No. 06–7426. Lopez-Magallon v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 417. 

No. 06–7427. Kendle v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 909. 

No. 06–7428. Correa v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–7429. Caviness v. Holt, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 157. 

No. 06–7433. Baza-Toledo v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 06–7435. Tapia v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 941. 

No. 06–7447. Gibbs v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 242. 

No. 06–7448. Hughes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 250. 

No. 06–7449. Garner v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 616. 

No. 06–7451. Hernandez-Toscano v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 195 Fed. Appx. 565. 
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No. 06–7452. Giraldo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 581. 

No. 06–7457. Ortiz-Cardenas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 561. 

No. 06–7461. Carrico et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 676. 

No. 06–7468. Pineda-Hurtado, aka Pineda, aka Rodriguez-

Fuentes v. United States. C. A. 9th Cir. Certiorari denied. 
Reported below: 192 Fed. Appx. 674. 

No. 06–7469. Maxwell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 446 F. 3d 1210. 

No. 06–7470. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 239. 

No. 06–7474. Wynn v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 393. 

No. 06–7475. Tereshchuk v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 188. 

No. 06–7476. Tolase-Cousins v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 455 F. 3d 1116. 

No. 06–7477. Walker v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 248. 

No. 06–7481. Leon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 250. 

No. 06–7483. Briscoe-Bey v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 68. 

No. 06–7486. Gonzales Amado v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 608. 

No. 06–7487. Alvarez-Ocanegra v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 180 Fed. Appx. 535. 

No. 05–1367. Illinois v. Sloup. App. Ct. Ill., 2d Dist. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 359 Ill. App. 3d 
841, 834 N. E. 2d 995. 
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No. 06–71. Dantone, Inc., t/a Carriage Trade Auto Auc­

tion v. United States; 
No. 06–79. Leahy v. United States; 
No. 06–5400. Gregg v. United States; and 
No. 06–5401. Fallon v. United States. C. A. 3d Cir. Cer­

tiorari denied. Justice Alito took no part in the consideration 
or decision of these petitions. Reported below: Nos. 06–71, 06–79, 
and 06–5401, 438 F. 3d 328 and 445 F. 3d 634; No. 06–5400, 438 
F. 3d 328, 445 F. 3d 634, and 169 Fed. Appx. 109. 

No. 06–364. Delaware Nation v. Pennsylvania et al. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
446 F. 3d 410. 

No. 06–369. Missouri v. McFadden. Sup. Ct. Mo. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 191 S. W. 3d 648. 

No. 06–421. Hemphill v. Procter & Gamble Co. et al. 
C. A. Fed. Cir. Certiorari denied. Justice Breyer took no 
part in the consideration or decision of this petition. Reported 
below: 185 Fed. Appx. 938. 

No. 06–604. Microsoft Corp. v. Amado. C. A. Fed. Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. Reported below: 185 
Fed. Appx. 953. 

No. 06–6877. Remoi v. Gonzales, Attorney General. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
175 Fed. Appx. 580. 

Rehearing Denied 

No. 05–1406. Davis v. Polk County Sheriff’s Office, ante, 
p. 812; 

No. 05–1414. Byrd v. Flenniken et al., ante, p. 813; 
No. 05–1442. Sargent, Individually and as Administra­

tor of the Estate of Sargent v. City of Toledo Police 
Department et al., ante, p. 814; 

No. 05–1474. Pourgholam v. Advanced Telemarketing 
Corp., dba Aegis Communications Group, Inc., ante, p. 815; 
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November 27, 2006 549 U. S. 

No. 05–1485. Maresca v. Mancall et al., ante, p. 816; 
No. 05–1555. Maharaj v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 819; 
No. 05–1565. 

ante, p. 820; 
No. 05–1636. 
No. 05–9739. 

ante, p. 827; 
No. 05–10220. 
No. 05–10658. 

ante, p. 829; 
No. 05–10662. 
No. 05–10813. 
No. 05–10886. 

ante, p. 834; 
No. 05–10927. 

ante, p. 836; 
No. 05–11020. 
No. 05–11119. 

Merrill v. Burke E. Porter Machinery Co., 

Armstrong v. Howell et al., ante, p. 824; 
Williams v. Department of Labor et al., 

Adams v. Holland, Warden, ante, p. 827; 
Velez v. Modern Linens & Towels et al., 

Dunlap v. Michigan, ante, p. 829; 
Young v. Boston University, ante, p. 832; 
Perry v. United Parcel Service, Inc., 

Dixon v. City of Marion, Indiana, et al., 

Knox v. Scoville et al., ante, p. 839; 
Jaroch v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 842; 

No. 05–11176. DeJesus Estacio v. Oregon, ante, p. 844; 
No. 05–11213. Wilde v. Estate of Denison et al., ante, 

p. 845; 
No. 05–11232. Erickson v. United States District Court 

for the District of Massachusetts, ante, p. 845; 
No. 05–11242. Peay v. Ketchem et al., ante, p. 846; 
No. 05–11250. Pressley v. United States, ante, p. 846; 
No. 05–11271. Beard v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 847; 
No. 05–11316. Husser v. Ryan, Warden, ante, p. 849; 
No. 05–11333. Spears v. Betsy Johnson Health Care Sys­

tems, Inc., et al., ante, p. 850; 
No. 05–11364. 
No. 05–11394. 
No. 05–11451. 
No. 05–11457. 
No. 05–11470. 
No. 05–11524. 
No. 05–11557. 
No. 05–11591. 

Ott v. Carey, Warden, ante, p. 852;

Biros v. Bagley, Warden, ante, p. 853;

Pineda v. Bridgett, ante, p. 857;

Pineda v. Gibson, ante, p. 857;

Coulter v. Arkansas, ante, p. 858;

Dantzler v. United States, ante, p. 861;

Fratila v. Boudloche, Trustee, ante, p. 863;

Scheib v. Mellon Bank et al., ante, p. 866;
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No. 05–11612. Beras v. United States, ante, p. 867; 
No. 05–11635. Nance v. Georgia, ante, p. 868; 
No. 05–11717. Rodriguez v. United States, ante, p. 873; 
No. 05–11727. Addams-More v. United States, ante, p. 874; 
No. 05–11777. West v. Stouffer, Warden, ante, p. 876; 
No. 05–11791. Howard v. Smith, Warden, ante, p. 877; 
No. 05–11806. Friedrich v. McDonough, Secretary, Flor­

ida Department of Corrections, ante, p. 878; 
No. 05–11810. In re Freeman, ante, p. 808; 
No. 06–20. Farrales et al. v. United States Citizenship 

and Immigration Services et al., ante, p. 882; 
No. 06–24. Van De Berg v. Commissioner of Internal 

Revenue, ante, p. 882; 
No. 06–76. In re McDonald, ante, p. 809; 
No. 06–92. Edwards et al. v. Securities and Exchange 

Commission, ante, p. 885; 
No. 06–125. Williams v. Georgia et al., ante, p. 887; 
No. 06–141. Given et ux. v. United States, ante, p. 887; 
No. 06–209. Hernandez v. United States, ante, p. 889; 
No. 06–239. Hansl v. United States, ante, p. 890; 
No. 06–5002. Williams v. United States, ante, p. 890; 
No. 06–5099. Yazdchi et al. v. Bank One, Texas, N. A., 

et al., ante, p. 895; 
No. 06–5112. Ficken, Individually, and as Father, Best 

Friend, and on Behalf of Ivanof, a Minor Child v. Golden 
et al. (two judgments), ante, p. 896; 

No. 06–5173. Washington v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division, ante, p. 900; 
No. 06–5280. Wilton v. Louisiana et al., ante, p. 906; 
No. 06–5358. Lopatka v. Iowa, ante, p. 910; 
No. 06–5453. Warfield v. South Dakota, ante, p. 915; 
No. 06–5466. In re Vargas, ante, p. 808; 
No. 06–5474. Powers v. Department of Labor et al., ante, 

p. 917; 
No. 06–5507. Wilson v. North Carolina Department of 

Correction, ante, p. 919; 
No. 06–5544. Heck v. McDonough, Secretary, Florida De­

partment of Corrections, ante, p. 921; 
No. 06–5571. Mumani v. Gilmore, ante, p. 922; 
No. 06–5592. Anderson v. Osh Kosh B’Gosh, ante, p. 923; 
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November 27, December 1, 2006 549 U. S. 

No. 06–5599. Hamilton v. Florida et al. (two judgments), 
ante, p. 957; 

No. 06–5672. Craig v. United States, ante, p. 926; 
No. 06–5697. Yekimoff v. New York, ante, p. 958; 
No. 06–5732. Andrews v. Douglas County, Nebraska, 

et al., ante, p. 959; 
No. 06–5733. West v. Maryland, ante, p. 928; 
No. 06–5735. Young v. Luebbers, Superintendent, Farm­

ington Correctional Center, ante, p. 928; 
No. 06–5864. In re Allen, ante, p. 808; 
No. 06–5866. Calcari v. Lampert, Director, Wyoming De­

partment of Corrections, et al., ante, p. 932; 
No. 06–5958. Mackey v. United States, ante, p. 935; 
No. 06–6075. Georgiades v. Carey, Warden, et al., ante, 

p. 964; 
No. 06–6152. Williams v. United States, ante, p. 941; 
No. 06–6193. King v. Jeter, Warden, ante, p. 965; 
No. 06–6204. In re Drabovskiy, ante, p. 808; 
No. 06–6275. In re Bumpass, ante, p. 808; 
No. 06–6278. In re Introcaso, ante, p. 951; and 
No. 06–6470. Cuyler v. Raycom Media, Inc., dba WOIO/ 

WUAB Channels 19 and 43, et al., ante, p. 1003. Petitions 
for rehearing denied. 

No. 05–10985. Williams v. Cintas Corp. et al., ante, p. 944. 
Petition for rehearing denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

December 1, 2006 
Certiorari Granted 

No. 06–157. Hein, Director, White House Office of 
Faith-Based and Community Initiatives, et al. v. Freedom 
From Religion Foundation, Inc., et al. C. A. 7th Cir. Cer­
tiorari granted. Petitioners’ brief is to be filed with the Clerk 
and served upon opposing counsel on or before 2 p.m., Friday, 
January 5, 2007. Respondents’ brief is to be filed with the Clerk 
and served upon opposing counsel on or before 2 p.m., Friday, 
February 2, 2007. A reply brief, if any, is to be filed with the 
Clerk and served upon opposing counsel on or before 2 p.m., Fri­
day, February 16, 2007. Reported below: 433 F. 3d 989. 
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No. 06–219. Wilkie et al. v. Robbins. C. A. 10th Cir. Cer­
tiorari granted. Petitioners’ brief is to be filed with the Clerk 
and served upon opposing counsel on or before 2 p.m., Friday, 
January 5, 2007. Respondent’s brief is to be filed with the Clerk 
and served upon opposing counsel on or before 2 p.m., Friday, 
February 2, 2007. A reply brief, if any, is to be filed with the 
Clerk and served upon opposing counsel on or before 2 p.m., Fri­
day, February 16, 2007. Reported below: 433 F. 3d 755. 

No. 06–278. Morse et al. v. Frederick. C. A. 9th Cir. Mo­
tion of National School Boards Association et al. for leave to file a 
brief as amici curiae granted. Certiorari granted. Petitioners’ 
brief is to be filed with the Clerk and served upon opposing 
counsel on or before 2 p.m., Friday, January 5, 2007. Respond­
ent’s brief is to be filed with the Clerk and served upon opposing 
counsel on or before 2 p.m., Friday, February 2, 2007. A reply 
brief, if any, is to be filed with the Clerk and served upon opposing 
counsel on or before 2 p.m., Friday, February 16, 2007. Reported 
below: 439 F. 3d 1114. 

December 4, 2006 

Certiorari Dismissed 

No. 06–6821. Stephen v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–6839. Murdock v. American Axle & Manufactur­

ing, Inc. Ct. App. Mich. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 06A551. Taft, Governor of Ohio, et al. v. Henderson. 
Application to vacate the stay of execution of sentence of death 
entered by the United States Court of Appeals for the Sixth 
Circuit on December 1, 2006, presented to Justice Stevens, and 
by him referred to the Court, denied. 

No. 06M50. Ford v. Green et al. Motion to direct the Clerk 
to file petition for writ of certiorari out of time denied. 

No. 05–1272. Rockwell International Corp. et al. v. 
United States et al. C. A. 10th Cir. [Certiorari granted, 548 
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U. S. 941.] Motion of National Industrial Defense Association for 
leave to file a brief as amicus curiae out of time granted. Jus­

tice Breyer took no part in the consideration or decision of 
this motion. 

No. 05–1629. Gonzales, Attorney General v. Duenas-

Alvarez. C. A. 9th Cir. [Certiorari granted, 548 U. S. 942.] 
Motions of California Public Defenders Association and Professors 
of Criminal Law for leave to file briefs as amici curiae out of 
time granted. 

No. 05–11572. Kroncke v. Arizona et al. C. A. 9th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 802] denied. 

No. 06–5791. Minniecheske v. Village of Tigerton, Wis­

consin (two judgments). Ct. App. Wis. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau­
peris [ante, p. 948] denied. 

No. 06–5982. Kroncke v. Hood et al. C. A. 9th Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 974] denied. 

No. 06–7652. In re McCall; 
No. 06–7680. In re DuMonde; and 
No. 06–7762. In re Varnado. Petitions for writs of habeas 

corpus denied. 

No. 06–6900. In re Smith. Petition for writ of mandamus 
denied. 

No. 06–6937. In re Rhett. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Denied 

No. 05–1525. R. J. Reynolds Tobacco Co. v. Tuazon. C. A. 
9th Cir. Certiorari denied. Reported below: 433 F. 3d 1163. 

No. 05–11255. Stead v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 162 Fed. Appx. 678. 

No. 05–11338. Hawkins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 168 Fed. Appx. 98. 
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No. 05–11647. Wadlington v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 428 F. 3d 779. 

No. 06–26. Angelos v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 433 F. 3d 738. 

No. 06–139. Shakir v. Prairie View A&M University 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 178 
Fed. Appx. 361. 

No. 06–282. Catholic Healthcare West et al. v. United 
States ex rel. Haight et al.; and 

No. 06–473. United States ex rel. Haight et al. v. Catho­

lic Healthcare West et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 445 F. 3d 1147. 

No. 06–307. Valley View Partners v. Northampton 
County Tax Claim Bureau et al. Commw. Ct. Pa. Certio­
rari denied. Reported below: 879 A. 2d 880. 

No. 06–444. Lowell v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–446. Dunn et al. v. Nitro Distributing, Inc., 
et al. Sup. Ct. Mo. Certiorari denied. Reported below: 194 
S. W. 3d 339. 

No. 06–451. Dunn et al. v. Netco, Inc., et al. Sup. Ct. 
Mo. Certiorari denied. Reported below: 194 S. W. 3d 353. 

No. 06–452. Fendrick v. PPL Services Corp. C. A. 3d Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 138. 

No. 06–467. Liu et al. v. Credit Suisse (USA), Inc., fka 
Credit Suisse First Boston (USA), Inc., et al. C. A. 2d Cir. 
Certiorari denied. 

No. 06–470. Oneida Indian Nation of New York v. Peter­

man et al. App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari 
denied. Reported below: 21 App. Div. 3d 1387, 801 N. Y. S. 
2d 212. 

No. 06–471. Persik v. Suthers, Attorney General of 
Colorado, et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 174 Fed. Appx. 421. 
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No. 06–472. Bergman et al. v. Kansas et al. Sup. Ct. 
Kan. Certiorari denied. Reported below: 282 Kan. 9, 138 P. 
3d 755. 

No. 06–479. Center for Bio-Ethical Reform, Inc., et al. 
v. City and County of Honolulu, Hawaii, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 455 F. 3d 910. 

No. 06–504. Eui Sik Chun v. Gonzales, Attorney Gen­

eral. C. A. 5th Cir. Certiorari denied. Reported below: 161 
Fed. Appx. 379. 

No. 06–517. U. S. Bank National Assn., Indentured 
Trustee v. JP Morgan Chase Bank, Trustee, et al. C. A. 
3d Cir. Certiorari denied. Reported below: 449 F. 3d 588. 

No. 06–537. Holton v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 280 Ga. 843, 632 S. E. 2d 90. 

No. 06–538. Grenier et al. v. Department of Justice. 
C. A. Fed. Cir. Certiorari denied. Reported below: 188 Fed. 
Appx. 999. 

No. 06–548. Opala v. Watt et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 454 F. 3d 1154. 

No. 06–552. Punchard v. Bureau of Land Management 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 180 
Fed. Appx. 817. 

No. 06–554. Great Seneca Financial Corp. et al. v. Kelly 
et vir. C. A. 6th Cir. Certiorari denied. Reported below: 
447 F. 3d 944. 

No. 06–568. Crawley v. New Jersey. Sup. Ct. N. J. Cer­
tiorari denied. Reported below: 187 N. J. 440, 901 A. 2d 924. 

No. 06–569. Love v. Department of Justice. C. A. Fed. 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 962. 

No. 06–570. Shortridge v. Michigan. 28th Dist. Ct. Wayne 
County, Mich. Certiorari denied. 

No. 06–573. Falcone et al. v. Maine. Sup. Jud. Ct. Me. 
Certiorari denied. Reported below: 902 A. 2d 141. 
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No. 06–574. Glover v. Leavitt, Secretary of Health and 
Human Services. C. A. 4th Cir. Certiorari denied. Reported 
below: 153 Fed. Appx. 910. 

No. 06–585. Lynch v. Trendwest Resorts, Inc. C. A. 9th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 667. 

No. 06–601. Odeh v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 185 Fed. Appx. 346. 

No. 06–5186. Rodriguez-Escobar v. United States (Re­
ported below: 176 Fed. Appx. 465); and Lopez v. United States 
(177 Fed. Appx. 452). C. A. 5th Cir. Certiorari denied. 

No. 06–5591. Mahan v. City of Lubbock, Texas, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 178 Fed. 
Appx. 377. 

No. 06–5883. Johnson v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 340 Ore. 319, 131 P. 3d 173. 

No. 06–5905. Smith v. Arizona. Super. Ct. Ariz., County of 
Maricopa. Certiorari denied. 

No. 06–5970. Nichols v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 176 Fed. Appx. 593. 

No. 06–6054. Bucklew v. Luebbers, Superintendent, 
Farmington Correctional Center. C. A. 8th Cir. Certio­
rari denied. Reported below: 436 F. 3d 1010. 

No. 06–6280. Gutierrez-Cisneros v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 171 Fed. Appx. 173. 

No. 06–6322. Lopez v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–6438. Zendran v. Providence Police Department. 
C. A. 1st Cir. Certiorari denied. 

No. 06–6662. Irvan v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–6824. Sherman v. Superior Court of California, 
Marin County, et al. Sup. Ct. Cal. Certiorari denied. 
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No. 06–6825. Rouse v. Phillips, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6827. Sinquefield v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 976 So. 2d 520. 

No. 06–6849. Snipes v. Palmer. C. A. 7th Cir. Certiorari 
denied. Reported below: 186 Fed. Appx. 674. 

No. 06–6850. Douglass v. United Auto Workers Local 
Union 31 et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 188 Fed. Appx. 656. 

No. 06–6856. Young v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6858. Rodgers v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 934 So. 2d 1207. 

No. 06–6860. Crane v. State Farm Insurance Co. Ct. 
App. Ga. Certiorari denied. Reported below: 278 Ga. App. 655, 
629 S. E. 2d 424. 

No. 06–6871. Cousin v. Kroger Co. C. A. 6th Cir. Certio­
rari denied. 

No. 06–6881. Norris v. Ohio Department of Rehabilita­

tion and Correction et al. Ct. App. Ohio, Franklin County. 
Certiorari denied. 

No. 06–6885. Fitzpatrick v. Missouri. Ct. App. Mo., West­
ern Dist. Certiorari denied. Reported below: 193 S. W. 3d 280. 

No. 06–6889. Eltawil v. California. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. 

No. 06–6898. Swinson v. Blackshear et al. Sup. Ct. Wis. 
Certiorari denied. Reported below: 292 Wis. 2d 414, 718 N. W. 
2d 727. 

No. 06–6904. Gidney v. Little Flower Adoptions. Ct. 
App. Tex., 5th Dist. Certiorari denied. Reported below: 191 
S. W. 3d 916. 

No. 06–6909. Jefferson v. Warden of West Carroll De­

tention Center. C. A. 5th Cir. Certiorari denied. 
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No. 06–6917. Young v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. Reported below: 196 S. W. 3d 85. 

No. 06–6919. Waddell v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 277 Ga. App. 772, 627 S. E. 2d 840. 

No. 06–6920. Zhai v. Municipality of Cedar Grove, New 
Jersey, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 183 Fed. Appx. 253. 

No. 06–6924. Kirkland v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 06–6925. Larsen v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 236. 

No. 06–6926. Malena v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6927. Carrillo v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 06–6932. Granados v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 455 F. 3d 529. 

No. 06–6933. O’Brien v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–6936. Nali v. Harris. Ct. App. Mich. Certiorari 
denied. 

No. 06–6938. Phelps v. Donat, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 188 Fed. Appx. 616. 

No. 06–6939. Rutledge v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 359 Ill. App. 3d 1211, 904 
N. E. 2d 1247. 

No. 06–6940. Scott v. McCabe, Correctional Administra­

tor I, Harnett Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 278. 

No. 06–6945. Medina v. Hall, Warden. C. A. 9th Cir. Cer­
tiorari denied. 
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December 4, 2006 549 U. S. 

No. 06–6946. Lee v. Griner et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 188 Fed. Appx. 877. 

No. 06–6950. Washington v. Florida. Dist. Ct. App. Fla., 
5th Dist. Certiorari denied. Reported below: 933 So. 2d 539. 

No. 06–6951. Singleton v. Alabama Democratic Party 
et al. C. A. 11th Cir. Certiorari denied. 

No. 06–6957. Morgan v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6965. Gardner v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6966. Flemings v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–6967. Frierson v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 926 So. 2d 1139. 

No. 06–6969. Milbourn v. McDaniel, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–6971. Sudduth, aka Muhammad v. Rogiero et al. 
Super. Ct. Pa. Certiorari denied. 

No. 06–6977. Maclin v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–6982. Bryant v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–6997. Orange v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 06–6998. Mayweather, aka Ihsan v. Wilkinson, War­

den. C. A. 5th Cir. Certiorari denied. 

No. 06–7019. Shaw v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7023. Okello v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 182 Fed. 
Appx. 173. 
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No. 06–7054. McCaslin v. Barnhart, Commissioner of So­

cial Security. C. A. 8th Cir. Certiorari denied. Reported 
below: 166 Fed. Appx. 883. 

No. 06–7102. Sutton v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 1734, 178 P. 3d 808. 

No. 06–7116. Zakiya v. United States et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 462. 

No. 06–7121. Somerville v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 460. 

No. 06–7138. Henderson v. Norris, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari denied. 

No. 06–7141. Kilgore v. McMacken, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–7186. Schwartz v. Neal, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 175 Fed. Appx. 265. 

No. 06–7208. Blandford v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7221. Blakely v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 302. 

No. 06–7251. Jones v. United Space Alliance, LLC. C. A. 
11th Cir. Certiorari denied. Reported below: 170 Fed. Appx. 52. 

No. 06–7258. Blackmer v. Cattell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 06–7266. DeGeorge v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 764. 

No. 06–7283. Miller v. Kummer et al. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–7293. Bowen v. City of Los Angeles, California. 
C. A. 9th Cir. Certiorari denied. 

No. 06–7300. Jackson v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 936 So. 2d 572. 

No. 06–7311. Martinez v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–7312. Jennings v. Purkett, Superintendent, East­

ern Reception, Diagnostic and Correctional Center. 
Sup. Ct. Mo. Certiorari denied. 

No. 06–7340. Morrison v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 06–7383. Cruz v. Yates, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–7404. Manciano v. Budge, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 191 Fed. Appx. 577. 

No. 06–7419. Cloud v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 768 So. 2d 1024. 

No. 06–7437. Salazar v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 455 F. 3d 1022. 

No. 06–7438. Ramos v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 662. 

No. 06–7439. Ray v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 190 Fed. Appx. 580. 

No. 06–7440. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 408. 

No. 06–7441. Mora Rivera v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 554. 

No. 06–7442. Sigmond v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 804. 

No. 06–7444. Russell v. Williamson, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 164. 

No. 06–7472. Ali v. Federal Bureau of Prisons et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–7479. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 383. 

No. 06–7482. Staine et al. v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 340. 

No. 06–7491. Defterios v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 685. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 1085 

549 U. S. December 4, 2006 

No. 06–7492. Davis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 316. 

No. 06–7493. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7494. Love v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 230. 

No. 06–7497. Battle v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 895 A. 2d 925. 

No. 06–7500. Boddie v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7501. Bell v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 173 Fed. Appx. 786. 

No. 06–7503. Brown v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7507. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 141 Fed. Appx. 114. 

No. 06–7508. King v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 192 Fed. Appx. 301. 

No. 06–7509. Pittman v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–7510. Pai v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 187 Fed. Appx. 719. 

No. 06–7519. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 909. 

No. 06–7520. Irizarry-Centeno v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–7521. Hernandez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 854. 

No. 06–7522. Holbrook v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 312. 

No. 06–7523. Hammond v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 670. 
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No. 06–7524. Gomez v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 413. 

No. 06–7525. Garland v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7526. Garza v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 430. 

No. 06–7531. Pryce v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 638. 

No. 06–7532. Gregory v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 353. 

No. 06–7543. Serrano-Aguilar v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 193 Fed. Appx. 703. 

No. 06–7547. Poe v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 442 F. 3d 1101. 

No. 06–7548. Villa-Lopez v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 06–7557. Marin, aka Marin-Cifuentes v. United 
States. C. A. 8th Cir. Certiorari denied. 

No. 06–7558. Nelson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 688. 

No. 06–7559. Primo v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 56. 

No. 06–7561. Luciano-Rodriguez v. United States (Re­
ported below: 442 F. 3d 320); Ruiz-Diaz v. United States (195 
Fed. Appx. 248); Martinez-Vasquez v. United States (196 
Fed. Appx. 278); Cervantes-Nuncio, aka Areola-Barbosa v. 
United States (198 Fed. Appx. 411); Monjaras-Navarette, 
aka Montalvo-Navarrete v. United States (198 Fed. Appx. 
411); Martinez-Sandoval v. United States (199 Fed. Appx. 
394); Velasquez-Gonzalez, aka Velasquez v. United States 
(198 Fed. Appx. 398); Torres-Flores v. United States (198 
Fed. Appx. 410); Rangel-Rangel, aka Garcia-Hernandez v. 
United States (197 Fed. Appx. 373); Venegas-Garcia v. 
United States (197 Fed. Appx. 374); Nino-Jaramillo v. United 
States (200 Fed. Appx. 348); Flores-Hernandez v. United 
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States (202 Fed. Appx. 8); Sanchez-Hernandez v. United 
States (201 Fed. Appx. 296); Estrada-Martinez, aka Reyes 
v. United States (202 Fed. Appx. 17); Lorenzo-Rebollar v. 
United States (202 Fed. Appx. 24); Najera-Martinez, aka 
Martinez, aka Martinez Najera v. United States (199 Fed. 
Appx. 360); Alvarez-Rosas v. United States (202 Fed. Appx. 
4); and Botello-Yallez v. United States (202 Fed. Appx. 23). 
C. A. 5th Cir. Certiorari denied. 

No. 06–7563. Bell v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 663. 

No. 06–7564. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 902. 

No. 06–7565. Wade v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 188 Fed. Appx. 146. 

No. 06–7571. Bonnington v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 612. 

No. 06–7573. Allen v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 903. 

No. 06–7576. Barton v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 455 F. 3d 649. 

No. 06–7578. Rincon v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 376. 

No. 06–7580. Robinson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7581. Flores-Ramirez v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 06–7584. Escarcega-Arellano v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 195 Fed. 
Appx. 670. 

No. 06–7585. Ensminger v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 198. 

No. 06–7586. Chezem v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 689. 
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No. 06–7587. Carswell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 1009. 

No. 06–7592. Lyons v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–7601. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–7604. Goodface v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7609. Bueso v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7613. Oslund v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 453 F. 3d 1048. 

No. 06–7616. Manley v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–7617. Matos-Quinones v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 456 F. 3d 14. 

No. 06–7618. Mack v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 799. 

No. 06–7619. Langley v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7620. Stewart v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 803. 

No. 06–7621. Williams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 755. 

No. 06–7626. Taylor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 832. 

No. 06–7630. Caruthers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 458 F. 3d 459. 

No. 06–7632. Cordova-Arevalo v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 456 F. 3d 1229. 

No. 06–7636. Hubler v. Ortiz, Executive Director, Colo­

rado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 727. 
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No. 06–7642. House v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7644. Ramirez-Cortez v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 06–7645. Ray v. Bezy, Warden. C. A. 7th Cir. Certio­
rari denied. Reported below: 190 Fed. Appx. 502. 

No. 06–7646. Rodriguez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 813. 

No. 06–7649. Quintanilla v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–7651. Hagood v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 217. 

No. 06–7657. Ellsworth v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 456 F. 3d 1146. 

No. 06–7667. Arroyo v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7672. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–7673. Wong-Rodriguez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 365. 

No. 06–300. Fields et al. v. Palmdale School District 
et al. C. A. 9th Cir. Motion of Congressman Tim Murphy 
et al. for leave to file a brief as amici curiae granted. Certiorari 
denied. Reported below: 427 F. 3d 1197 and 447 F. 3d 1187. 

No. 06–320. Able Building Maintenance Co. v. Board of 
Trustees of General Employees Trust Fund et al. C. A. 
9th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
175 Fed. Appx. 118. 

No. 06–458. Cooperativa de Seguros de Vida de Puerto 
Rico v. F. A. C., Inc., dba Financial Advisors and Consult­

ants, Inc., et al. C. A. 1st Cir. Motion of respondent F. A. C., 
Inc., for leave to file a brief in opposition under seal with redacted 
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copies for the public record granted. Certiorari denied. Re­
ported below: 449 F. 3d 185. 

No. 06–5936. Barnette v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 04–10653. Jordan v. Allgroup Wheaton, 547 U. S. 1039; 
No. 05–1644. Williams v. Georgia et al., ante, p. 825; 
No. 05–10782. Caudill v. Holt, Warden, et al., ante, p. 832; 
No. 05–10850. Redd v. Conway et al., ante, p. 833; 
No. 05–10900. Hilton v. Florida, ante, p. 835; 
No. 05–10988. Redditt v. Virginia et al., ante, p. 838; 
No. 05–11185. Stanford v. Smith, Warden, et al., ante, 

p. 844; 
No. 05–11234. Abdus-Samad, fka Boyd v. Bell, Warden, 

ante, p. 952; 
No. 05–11474. In re Armstrong, ante, p. 809; 
No. 05–11654. Callies v. United States, ante, p. 869; 
No. 05–11664. Stanford v. Smith, Warden, ante, p. 870; 
No. 05–11674. Campbell v. Henry, Warden, ante, p. 870; 
No. 06–37. Kalil v. United States Department of Jus­

tice, Executive Office for Immigration Review, Office of 
the Chief Administrative Hearing Officer, et al., ante, 
p. 882; 

No. 06–55. Martin v. United States Court of Interna­

tional Trade, ante, p. 883; 
No. 06–5098. Bowman v. Neal, Warden, et al., ante, p. 895; 
No. 06–5171. Erby v. Kula, ante, p. 899; 
No. 06–5285. Brown v. United States, ante, p. 906; 
No. 06–5314. Sanders v. Hulick, Warden, ante, p. 908; 
No. 06–5429. Howard, aka Taylor v. Chase, Warden, ante, 

p. 914; 
No. 06–5459. Amrhein-Macon v. Wood et al., ante, p. 916; 
No. 06–5552. Hunter v. South Carolina, ante, p. 921; 
No. 06–5606. Snype v. United States, ante, p. 923; 
No. 06–5626. McCormick v. Braverman, ante, p. 957; 
No. 06–5630. Velishka v. T. N. T. Home Builders et al., 

ante, p. 957; 
No. 06–5640. Stephens v. McDonough, Secretary, Flor­

ida Department of Corrections, et al., ante, p. 957; 
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No. 06–5716. Morris v. Thompson, Superintendent, Mas­

sachusetts Correctional Institution at Shirley, ante, 
p. 959; 

No. 06–5762. White v. Apollo Group, Inc., dba University 
of Phoenix, et al., ante, p. 929; 

No. 06–5797. Fink v. California State University North­

ridge et al., ante, p. 961; 
No. 06–5814. Alvarez Acuna v. Jones, Judge, Superior 

Court of Arizona, Maricopa County, et al., ante, p. 961; 
No. 06–5882. Boyd v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 977; 

No. 06–5934. Armel v. Johnson, Director, Virginia De­

partment of Corrections, ante, p. 963; 
No. 06–5956. Rosas Santoyo v. United States, ante, p. 935; 
No. 06–6067. Hurst v. Northrop Grumman Corp., ante, 

p. 964; 
No. 06–6264. Miner v. United States, ante, p. 967; 
No. 06–6347. In re Wise, ante, p. 975; 
No. 06–6368. Banks v. United States, ante, p. 970; and 
No. 06–6665. In re Moore, ante, p. 974. Petitions for rehear­

ing denied. 

No. 05–10875. Nottingham v. Deiter, Judge, Superior 
Court of Indiana, Marion County; Nottingham v. Babcock 
et al.; Nottingham v. United States Court of Appeals for 
the Seventh Circuit et al.; Nottingham v. Indiana; and 
Nottingham v. Superior Court of Indiana, Marion County, 
et al., ante, p. 944. Petition for rehearing denied. Justice 
Breyer took no part in the consideration or decision of this 
petition. 

No. 05–11331. Shih-Ling Chen v. Rochford, Sheriff, Mor­

ris County, New Jersey, et al., ante, p. 945; and 
No. 05–11731. Awan v. Gonzales, Attorney General, ante, 

p. 945. Petitions for rehearing denied. Justice Alito took no 
part in the consideration or decision of these petitions. 

No. 06–5708. Aron v. Quest Diagnostics Inc., ante, p. 973. 
Petition for rehearing denied. Justice Breyer took no part in 
the consideration or decision of this petition. 
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December 6, 2006 

Dismissal Under Rule 46 

No. 06–7593. Johnson v. United States. C. A. 11th Cir. 
Certiorari dismissed under this Court’s Rule 46. Reported 
below: 440 F. 3d 1286. 

December 7, 2006 
Certiorari Granted 

No. 05–1157. Credit Suisse Securities (USA) LLC, fka 
Credit Suisse First Boston LLC, et al. v. Billing et al. 
C. A. 2d Cir. Motions of NYSE Group, Inc., National Association 
of Securities Dealers, Inc., and Securities Industry Association 
et al. for leave to file briefs as amici curiae granted. Certiorari 
granted.* The Chief Justice took no part in the consideration 
or decision of these motions and this petition. Reported below: 
426 F. 3d 130. 

No. 06–313. Roper, Superintendent, Potosi Correc­

tional Center v. Weaver. C. A. 8th Cir. Motion of respond­
ent for leave to proceed in forma pauperis granted. Certiorari 
granted. Reported below: 438 F. 3d 832. 

No. 06–480. Leegin Creative Leather Products, Inc. v. 
PSKS, Inc., dba Kay’s Kloset . . . Kay’s  Shoes. C. A. 5th 
Cir. Motions of CTIA-The Wireless Association, Economists, and 
National Association of Manufacturers for leave to file briefs as 
amici curiae granted. Certiorari granted. Reported below: 171 
Fed. Appx. 464. 

No. 06–5247. Fry v. Pliler, Warden. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 3 presented by the peti­
tion. Reported below: 209 Fed. Appx. 622. 

No. 06–5306. Bowles v. Russell, Warden. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 432 F. 3d 668. 

*[Reporter’s Note: This order was vacated on March 19, 2007. Post, 
p. 1277.] 
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Certiorari Granted—Vacated and Remanded 

No. 05–830. Salazar-Regino et al. v. Moore, Regional Di­

rector, Department of Homeland Security, et al. C. A. 
5th Cir. Reported below: 415 F. 3d 436; and 

No. 05–1276. Galindo-Pena v. Gonzales, Attorney Gen­

eral; and Acosta-Grimaldo v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari granted, judgments vacated, and cases 
remanded for further consideration in light of Lopez v. Gonzales, 
ante, p. 47. 

No. 05–7496. Mendoza-Torres v. United States (Reported 
below: 145 Fed. Appx. 888); Sauzo-Izaguirre v. United States 
(141 Fed. Appx. 318); Ramirez-Maldonado v. United States 
(145 Fed. Appx. 55); Alejo-Agramon v. United States (140 
Fed. Appx. 586); Eguia-Hernandez v. United States (141 Fed. 
Appx. 329); Armendariz-Chavez v. United States (140 Fed. 
Appx. 589); Palencia-Contreras, aka Gonzalez-Hernandez 
v. United States (141 Fed. Appx. 342); Colatos-Rivas, aka 
Rivas v. United States (146 Fed. Appx. 723); Vences v. United 
States (148 Fed. Appx. 223); Guardado-Ortega v. United 
States (150 Fed. Appx. 302); and Loredo-Pecina v. United 
States (149 Fed. Appx. 312). C. A. 5th Cir.; 

No. 05–7689. Villanueva Prones v. United States. C. A. 
5th Cir. Reported below: 145 Fed. Appx. 481; 

No. 05–8331. Trejo-Hernandez v. United States. C. A. 
5th Cir. Reported below: 149 Fed. Appx. 307; 

No. 05–8644. Sifuentes-Flores v. United States. C. A. 
5th Cir. Reported below: 145 Fed. Appx. 497; 

No. 05–8662. Riascos-Cuenu v. United States. C. A. 5th 
Cir. Reported below: 428 F. 3d 1100; 

No. 05–9657. Figueroa-Castro, aka Castro-Godinez, aka 
Godinez-Castro, aka Castro-Godines v. United States. 
C. A. 5th Cir. Reported below: 158 Fed. Appx. 622; 

No. 05–10510. Gutierrez-Tovar v. United States (Re­
ported below: 169 Fed. Appx. 214); Solis-Alvarez, aka Solis-

Garza, aka Soliz-Garza v. United States (169 Fed. Appx. 
224); Mortera v. United States (169 Fed. Appx. 203); 
Villa-Gutierrez v. United States (169 Fed. Appx. 185); 
Reyes-Bautista v. United States (167 Fed. Appx. 996); 
Aldana-Sanabria v. United States (169 Fed. Appx. 197); 
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Torres-Martinez v. United States (169 Fed. Appx. 235); 
Gonzalez-Silva v. United States (166 Fed. Appx. 150); 
Lozano-Mireles v. United States (161 Fed. Appx. 432); 
Herrera-Trejo v. United States (169 Fed. Appx. 225); 
Oviedo-Medina v. United States (169 Fed. Appx. 271); and 
Piceno-Baez v. United States (168 Fed. Appx. 644). C. A. 
5th Cir.; 

No. 05–11561. Peceno-Montanez, aka Piceno-Montanez v. 
United States (Reported below: 171 Fed. Appx. 462); Mendez-

Leyva v. United States (168 Fed. Appx. 568); Rosenbaum-

Alanis v. United States (176 Fed. Appx. 448); Rodriguez-

Cuevas  v. United  States  (176  Fed.  Appx.  432) ;  
Lumbreras-Linares v. United States (176 Fed. Appx. 437); 
and Delgado-Castillo, aka Ruiz-Castillo v. United States 
(180 Fed. Appx. 500). C. A. 5th Cir.; 

No. 06–5167. Aurelien v. United States. C. A. 11th Cir. 
Reported below: 177 Fed. Appx. 15; 

No. 06–5185. Rivas-Medina v. United States. C. A. 5th 
Cir. Reported below: 177 Fed. Appx. 380; 

No. 06–5187. Martinez-Hernandez v. United States. 
C. A. 5th Cir.	 Reported below: 176 Fed. Appx. 502; 

No. 06–5266. Iroko v. Gonzales, Attorney General. 
C. A. 5th Cir.	 Reported below: 168 Fed. Appx. 681; 

No. 06–5862. Andrade-Mesa v. United States. C. A. 5th 
Cir. Reported below: 185 Fed. Appx. 383; 

No. 06–6023. Rivera-Grijalva v. United States. C. A. 9th 
Cir. Reported below: 177 Fed. Appx. 633; and 

No. 06–6078. Flores-Huerta v. United States. C. A. 5th 
Cir. Reported below: 185 Fed. Appx. 379. Motions of petition­
ers for leave to proceed in forma pauperis granted. Certiorari 
granted, judgments vacated, and cases remanded for further con­
sideration in light of Lopez v. Gonzales, ante, p. 47. 

Miscellaneous Orders 

No. 06M51. Calkins v. Ayres, Warden; and 
No. 06M52. Johnson v. Johnson, Director, Virginia De­

partment of Corrections. Motions to direct the Clerk to file 
petitions for writs of certiorari out of time denied. 

No. 05–1345. United Haulers Assn., Inc., et al. v. 
Oneida-Herkimer Solid Waste Management Authority 
et al. C. A. 2d Cir. [Certiorari granted, 548 U. S. 941.] Mo­
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tion of Rockland Coalition for Democracy and Freedom et al. for 
leave to participate in oral argument as amici curiae and for 
divided argument denied. Motion of New York for leave to par­
ticipate in oral argument as amicus curiae and for divided argu­
ment granted. 

No. 05–1508. Zuni Public School District No. 89 et al. v. 
Department of Education et al. C. A. 10th Cir. [Certiorari 
granted, 548 U. S. 941.] Motion of respondents for divided argu­
ment granted. 

No. 05–1589. Davenport et al. v. Washington Education 
Assn.; and 

No. 05–1657. Washington v. Washington Education Assn. 
Sup. Ct. Wash. [Certiorari granted, 548 U. S. 942.] Motion of 
the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. Motion of 
petitioners for divided argument and additional time for oral ar­
gument denied. 

No. 06–102. Sinochem International Co. Ltd. v. Malaysia 
International Shipping Corp. C. A. 3d Cir. [Certiorari 
granted, 548 U. S. 942.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 06–7017. In re Bell. Petition for writ of mandamus 
denied. 

Certiorari Denied 

No. 05–6764. Allen v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 406 F. 3d 940. 

No. 06–192. Harrell v. United States Postal Service. 
C. A. 7th Cir. Certiorari denied. Reported below: 445 F. 3d 913. 

No. 06–291. Montana Board of Investments v. Deutsch 
Bank Securities, Inc. Ct. App. N. Y. Certiorari denied. Re­
ported below: 7 N. Y. 3d 65, 850 N. E. 2d 1140. 

No. 06–317. Rosario v. Ken-Crest Services. C. A. 3d Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 79. 

No. 06–329. Duff et vir v. Lewis et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 766. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1096 OCTOBER TERM, 2006 

December 11, 2006 549 U. S. 

No. 06–485. TiVo, Inc. v. EchoStar Communications Corp. 
et al. (Reported below: 448 F. 3d 1294); and TiVo, Inc. v. 
Knearl et al. (184 Fed. Appx. 955). C. A. Fed. Cir. Certio­
rari denied. 

No. 06–487. Jefferds Corp., dba Homestead Materials 
Handling Co. v. Morris; and 

No. 06–503. Crown Equipment Corp. v. Morris. Sup. Ct. 
App. W. Va. Certiorari denied. Reported below: 219 W. Va. 347, 
633 S. E. 2d 292. 

No. 06–488. Mickens et ux. v. Stewart Title Guaranty 
Co. et al. C. A. 11th Cir. Certiorari denied. Reported below: 
181 Fed. Appx. 865. 

No. 06–490. George v. New York City Department of 
City Planning et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 436 F. 3d 102. 

No. 06–493. Quicken Loans, Inc. v. DuFauchard, Commis­

sioner, California Department of Corporations. C. A. 9th 
Cir. Certiorari denied. Reported below: 449 F. 3d 944. 

No. 06–500. Zudell v. Hudson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–510. Hillsboro Properties et al. v. City of Rohn­

ert Park, California, et al. Ct. App. Cal., 1st App. Dist. 
Certiorari denied. Reported below: 138 Cal. App. 4th 379, 41 
Cal. Rptr. 3d 441. 

No. 06–515. M2 Software, Inc. v. M2 Communications, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 450 F. 3d 
1378. 

No. 06–555. Rowen v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 164 Fed. Appx. 642. 

No. 06–556. Stumpo v. Commissioner of Internal Reve­

nue. C. A. 6th Cir. Certiorari denied. 

No. 06–572. Chavez Ayon v. California Department of 
Corrections et al. C. A. 9th Cir. Certiorari denied. 

No. 06–597. Gonzalez v. Martinez-Aguero. C. A. 5th Cir. 
Certiorari denied. Reported below: 459 F. 3d 618. 
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No. 06–620. Arciniaga v. General Motors Corp. C. A. 2d 
Cir. Certiorari denied. Reported below: 460 F. 3d 231. 

No. 06–627. Deuth, Warden v. Gentry. C. A. 6th Cir. 
Certiorari denied. Reported below: 456 F. 3d 687. 

No. 06–636. Goodman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 725. 

No. 06–648. Miller v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 450 F. 3d 270. 

No. 06–650. Jenkins v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 63 M. J. 426. 

No. 06–654. Washington v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 63 M. J. 418. 

No. 06–5041. Weeden v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 663. 

No. 06–5353. Mayfield v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 06–5529. Canady v. Moore, Superintendent, Western 
Missouri Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–5689. N. J. Y. v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 1. 

No. 06–5739. McCaney v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 704. 

No. 06–6332. Valentine v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–6340. Thompson v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–6361. Brown v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 240. 

No. 06–6365. Burns v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–6573. Lindsey v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 939 So. 2d 743. 
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No. 06–6716. Harkey v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–6731. Allison v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–6752. Grandison v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6835. Wesner v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7005. Trostle v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–7010. Campbell v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 447 F. 3d 270. 

No. 06–7011. White v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7021. Pannell v. Penfold et al. Ct. App. Ind. 
Certiorari denied. Reported below: 834 N. E. 2d 747. 

No. 06–7060. Thomas v. Polk, Warden. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 176 Fed. Appx. 377. 

No. 06–7089. Weaver v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 438 F. 3d 832. 

No. 06–7107. Crutsinger v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 206 S. W. 3d 607. 

No. 06–7117. Mehra v. Lewinson. Super. Ct. N. J., App. Div. 
Certiorari denied. 

No. 06–7191. Kocsis v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–7192. Jones v. Drug Enforcement Administration. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–7205. Simmonds v. United States Court of Ap­

peals for the Fifth Circuit. C. A. 5th Cir. Certiorari de­
nied. Reported below: 178 Fed. Appx. 375. 
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No. 06–7303. Rowe v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–7339. Slezak v. Burtt, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 258. 

No. 06–7341. Moreno Monzano v. Malfi, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 192 Fed. Appx. 605. 

No. 06–7635. Cannon-Stokes v. Potter, Postmaster Gen­

eral. C. A. 7th Cir. Certiorari denied. Reported below: 453 
F. 3d 446. 

No. 06–7647. Shepherd v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 847. 

No. 06–7659. Cruz v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–7676. Dumas v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 310. 

No. 06–7678. Camara v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 196 Fed. Appx. 48. 

No. 06–7679. Edwards v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–7683. Lands v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 349. 

No. 06–7684. Thomas v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 662. 

No. 06–7686. Zuluaga v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 944. 

No. 06–7689. Bax v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 06–7692. Ayala-Sorroso v. United States (Reported 
below: 197 Fed. Appx. 372); Garcia-Arechiga, aka Rodriguez 
v. United States (195 Fed. Appx. 248); Martinez-Martinez v. 
United States (195 Fed. Appx. 235); Cortez-Bertis v. United 
States (199 Fed. Appx. 391); Martinez-Sandoval, aka 
Martinez-Santana v. United States (195 Fed. Appx. 228); 
Gonzalez-Rivas v. United States (195 Fed. Appx. 247); Del 
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Angel-Hernandez v. United States (195 Fed. Appx. 229); 
Quiroz-Garza v. United States (195 Fed. Appx. 233); 
Carrazco-Villanueva v. United States (197 Fed. Appx. 376); 
Aguilar-Vasquez v. United States (195 Fed. Appx. 246); 
Romero-Portillo v. United States (201 Fed. Appx. 965); Rios-

Cruz v. United States (197 Fed. Appx. 372); Gonzalez-

Montiel v. United States (201 Fed. Appx. 967); Perez-

Infante, aka Guzman-Ramirez v. United States (202 Fed. 
Appx. 53); Alvarez-Ferman, aka Alvarez, aka Alvarez-Cruz 
v. United States (199 Fed. Appx. 359); Blanco-Hernandez v. 
United States (196 Fed. Appx. 284); Almaguer-Contreras, 
aka Garcia-Perez v. United States (199 Fed. Appx. 357); 
Chavez-Medina v. United States (198 Fed. Appx. 390); Lopez-

Lopez v. United States (199 Fed. Appx. 357); Medina-Mendez 
v. United States (199 Fed. Appx. 362); Martinez-Martinez v. 
United States (202 Fed. Appx. 26); and Brizuela-Bojorquez 
v. United States (202 Fed. Appx. 12). C. A. 5th Cir. Certio­
rari denied. 

No. 06–7696. Eubanks v. O’Brien, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 191 Fed. Appx. 237. 

No. 06–7697. Spencer v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 718. 

No. 06–7699. Whitaker v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 571. 

No. 06–7700. Davis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7701. El-Kareh v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 353. 

No. 06–7703. Cruz v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–7705. Shelton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 220. 

No. 06–7707. Samuel v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7709. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. 
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No. 06–7716. Brown v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 704. 

No. 06–7718. Billings v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 350. 

No. 06–7720. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 508. 

No. 06–7722. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–7728. Terrell v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 728. 

No. 06–7733. Valle v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 458 F. 3d 652. 

No. 06–7736. Thornton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 733. 

No. 06–7747. Lefkowitz v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 446 F. 3d 788. 

No. 06–7751. Levine v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 175 Fed. Appx. 166. 

No. 06–7752. Longoria v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 699. 

No. 06–7755. Garcia-Andrade v. United States (Reported 
below: 199 Fed. Appx. 624); Mendoza-Mendoza v. United 
States (203 Fed. Appx. 847); Tapia-Aguilera v. United States 
(202 Fed. Appx. 263); and Villanueva-Escobar et al. v. 
United States (199 Fed. Appx. 614). C. A. 9th Cir. Certio­
rari denied. 

No. 06–28. Lutkewitte v. Gonzales, Attorney General. 
C. A. D. C. Cir. Certiorari denied. The Chief Justice took no 
part in the consideration or decision of this petition. Reported 
below: 436 F. 3d 248. 

No. 06–207. Ingram v. United States. C. A. 7th Cir. Cer­
tiorari denied. Justice Kennedy and Justice Souter would 
grant the petition for writ of certiorari. Reported below: 170 
Fed. Appx. 974. 
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No. 06–526. Wachovia Bank, N. A. v. Eastman Kodak Co. 
et al. C. A. 11th Cir. Certiorari denied. Justice Thomas 
and Justice Breyer took no part in the consideration or decision 
of this petition. Reported below: 456 F. 3d 1277. 

Rehearing Denied 

No. 05–11041. Hall v. Florida, ante, p. 839; 
No. 05–11052. Booker v. International Rivercenter, dba 

New Orleans Hilton Riverside & Towers, ante, p. 840; 
No. 05–11083. Butcher v. Craig et al., ante, p. 840; 
No. 05–11200. Lindensmith v. Michigan, ante, p. 845; 
No. 05–11231. In re Kelly, ante, p. 809; 
No. 05–11301. Gutierrez Bruno v. Quarterman, Director, 

Texas Department of Criminal Justice, Correctional In­

stitutions Division, ante, p. 848; 
No. 05–11302. Gutierrez Bruno v. Quarterman, Director, 

Texas Department of Criminal Justice, Correctional In­

stitutions Division, ante, p. 848; 
No. 05–11613. Alexis v. Holmes, District Director, Buf­

falo, Immigration and Customs Enforcement, et al., ante, 
p. 867; 

No. 05–11616. Pearson v. Turpin, Warden, ante, p. 867; 
No. 06–276. Armstrong v. City of Conyers, Georgia, 

et al., ante, p. 995; 
No. 06–292. Armstrong v. United States District Court 

for the Middle District of North Carolina, ante, p. 995; 
No. 06–322. Morters v. Aiken & Scoptur, S. C., et al., 

ante, p. 996; 
No. 06–325. In re Kahn, ante, p. 992; 
No. 06–5004. Vines v. Robinson, Warden, ante, p. 890; 
No. 06–5051. Powell v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 893; 

No. 06–5068. Cooper v. Humphrey, Warden, ante, p. 894; 
No. 06–5096. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 895; 

No. 06–5150. Kelly v. United States, ante, p. 898; 
No. 06–5310. Conner v. Mobile Mini, Inc., ante, p. 907; 
No. 06–5361. Wright v. Transportation Security Admin­

istration, ante, p. 910; 
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No. 06–5420. Burrell v. Henderson et al., ante, p. 913; 
No. 06–5857. Vuong v. Management of J. C. Penney’s Co. 

et al., ante, p. 962; 
No. 06–5962. Twitty v. United States, ante, p. 935; 
No. 06–6014. Ta’ati v. Board of Trustees of Montgomery 

College, ante, p. 979; 
No. 06–6036. Burden v. Colorado, ante, p. 979; and 
No. 06–6499. Buck v. Patent and Trademark Office et 

al., ante, p. 1004. Petitions for rehearing denied. 

December 13, 2006 

Miscellaneous Order 

No. 06–8249 (06A569). In re Diaz. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 06–8239 (06A565). Diaz v. McDonough, Secretary, 
Florida Department of Corrections, et al. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 945 So. 2d 1136. 

No. 06–8312 (06A580). Diaz v. McDonough, Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 472 F. 3d 849. 

December 15, 2006 

Dismissal Under Rule 46 

No. 06–171. Katz v. Gregory. C. A. 6th Cir. Certiorari dis­
missed under this Court’s Rule 46. Reported below: 444 F. 
3d 725. 

January 3, 2007 

Dismissal Under Rule 46 

No. 06–645. Chavez v. Martinez. C. A. 9th Cir. Certiorari 
dismissed under this Court’s Rule 46. Reported below: 197 
Fed. Appx. 639. 
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January 4, 2007 

Dismissal Under Rule 46 

No. 06–7706. Peterson v. Brooks, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari dismissed under this Court’s Rule 46. Reported 
below: 196 Fed. Appx. 135. 

January 5, 2007 
Miscellaneous Orders 

No. 06A644. Al-Bandar v. Bush, President of the United 
States, et al. C. A. D. C. Cir. Application for stay or injunc­
tive relief, presented to Justice Stevens, and by him referred 
to the Court, denied. 

No. 05–1508. Zuni Public School District No. 89 et al. v. 
Department of Education et al. C. A. 10th Cir. [Certiorari 
granted, 548 U. S. 941.] Motion of Public School Districts for 
leave to file a brief as amici curiae granted. 

No. 05–9222. Burton v. Stewart, Superintendent, Staf­

ford Creek Corrections Center. C. A. 9th Cir. [Certiorari 
granted sub nom. Burton v. Waddington, 547 U. S. 1178.] Motion 
of petitioner for leave to file a supplemental brief after argument 
granted. Motion of respondent for leave to file a supplemental 
brief after argument granted. 

No. 05–11304. Smith v. Texas. Ct. Crim. App. Tex. [Certio­
rari granted, ante, p. 948.] Motion of California et al. for leave 
to participate in oral argument as amici curiae and for divided 
argument granted. 

No. 06–84. Safeco Insurance Company of America et al. 
v. Burr et al.; and 

No. 06–100. GEICO General Insurance Co. et al. v. Edo. 
C. A. 9th Cir. [Certiorari granted, 548 U. S. 942.] Motion of the 
Solicitor General for leave to participate in oral argument as ami­
cus curiae and for divided argument granted. 

No. 06–5618. Claiborne v. United States. C. A. 8th Cir. 
[Certiorari granted, ante, p. 1016.] Motion of petitioner for leave 
to file Volume II of the joint appendix under seal granted. 
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No. 06–5754. Rita v. United States. C. A. 4th Cir. [Cer­
tiorari granted, ante, p. 1016.] Motion of petitioner for leave to 
file Volume II of the joint appendix under seal granted. 

Certiorari Granted 

No. 06–341. BCI Coca-Cola Bottling Company of Los 
Angeles v. Equal Employment Opportunity Commission. 
C. A. 10th Cir. Certiorari granted. Reported below: 450 F. 
3d 476. 

No. 06–427. Tennessee Secondary School Athletic Assn. 
v. Brentwood Academy. C. A. 6th Cir. Certiorari granted. 
Reported below: 442 F. 3d 410. 

No. 06–593. Long Island Care at Home, Ltd., et al. v. 
Coke. C. A. 2d Cir. Certiorari granted. Reported below: 462 
F. 3d 48. 

No. 06–340. National Association of Home Builders 
et al. v. Defenders of Wildlife et al.; and 

No. 06–549. Environmental Protection Agency v. De­

fenders of Wildlife et al. C. A. 9th Cir. Certiorari 
granted, cases consolidated, and a total of one hour allotted for 
oral argument. In addition to the questions presented by the 
petitions, the parties are requested to brief and argue the follow­
ing questions: “Whether the Court of Appeals correctly held that 
the Environmental Protection Agency’s decision to transfer pollu­
tion permitting authority to Arizona under the Clean Water Act, 
see 33 U. S. C. § 1342(b), was arbitrary and capricious because 
it was based on inconsistent interpretations of § 7(a)(2) of the 
Endangered Species Act of 1973, 16 U. S. C. § 1536(a)(2); and, if 
so, whether the Court of Appeals should have remanded to the 
Environmental Protection Agency for further proceedings without 
ruling on the interpretation of § 7(a)(2).” Reported below: 420 
F. 3d 946. 

No. 06–484. Tellabs, Inc., et al. v. Makor Issues & 
Rights, Ltd., et al. C. A. 7th Cir. Certiorari granted. Peti­
tioners’ brief is to be filed with the Clerk and served upon oppos­
ing counsel on or before 2 p.m., Friday, February 9, 2007. Re­
spondents’ brief is to be filed with the Clerk and served upon 
opposing counsel on or before 2 p.m., Friday, March 9, 2007. A 
reply brief, if any, is to be filed with the Clerk and served upon 
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opposing counsel on or before 2 p.m., Tuesday, March 20, 2007. 
Reported below: 437 F. 3d 588. 

No. 06–606. Altadis USA, Inc. v. Sea Star Line, LLC, et 
al. C. A. 11th Cir. Certiorari granted. Petitioner’s brief is to 
be filed with the Clerk and served upon opposing counsel on or 
before 2 p.m., Friday, February 9, 2007. Respondents’ brief is to 
be filed with the Clerk and served upon opposing counsel on or 
before 2 p.m., Friday, March 9, 2007. A reply brief, if any, is to 
be filed with the Clerk and served upon opposing counsel on or 
before 2 p.m., Tuesday, March 20, 2007. Reported below: 458 
F. 3d 1288. 

No. 06–6407. Panetti v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion for petitioner for leave to pro­
ceed in forma pauperis granted. Certiorari granted. Reported 
below: 448 F. 3d 815. 

January 8, 2007 

Certiorari Granted—Vacated and Remanded 

No. 06–368. Momah v. Dominguez, Chair, Equal Employ­

ment Opportunity Commission, et al. C. A. 6th Cir. Certio­
rari granted, judgment vacated, and case remanded for further 
consideration in light of Burlington N. & S. F. R. Co. v. White, 
548 U. S. 53 (2006). Reported below: 175 Fed. Appx. 11. 

No. 06–5318. Smith v. United States. C. A. 11th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of the confession of error by the Solici­
tor General in his brief filed for respondent on November 13, 2006. 

No. 06–6629. Ayala-Flores v. United States (Reported 
below: 186 Fed. Appx. 456);  Argueta-Hernandez,  aka  
Hernandez-Argueta v. United States (185 Fed. Appx. 376); 
Analco-Analco v. United States (185 Fed. Appx. 384); 
Calle-Villareal, aka Calle v. United States (196 Fed. 
Appx. 270); Contreras-Jimenez v. United States (195 Fed. 
Appx. 271); Jimenez-Esteban v. United States (195 Fed. Appx. 
267); and Carrillo-Monjez, aka Campos v. United States (187 
Fed. Appx. 369). C. A. 5th Cir.; and 
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No. 06–6766. Tostado-Tostado v. Carlson, Interim Dep­

uty Field Office Director, St. Louis, Bureau of Immigra­

tion and Customs Enforcement. C. A. 8th Cir. Reported 
below: 437 F. 3d 706. Motions of petitioners for leave to proceed 
in forma pauperis granted. Certiorari granted, judgments va­
cated, and cases remanded for further consideration in light of 
Lopez v. Gonzales, ante, p. 47. 

Certiorari Dismissed 

No. 06–7002. Sudduth, aka Muhammad v. Sciulli et ux. 
Super. Ct. Pa. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 880 A. 2d 19. 

No. 06–7223. Allen v. Nevada. C. A. 9th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–7326. Anderson v. Saar, Secretary, Maryland De­

partment of Public Safety and Correctional Services. 
C. A. 4th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis­
sents. See id., at 4, and cases cited therein. Reported below: 
197 Fed. Appx. 247. 

No. 06–7327. Barber v. Perdue, Governor of Georgia, 
et al. C. A. 11th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 06–7414. Cox v. Battrick et al. C. A. 9th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–7420. Erdman v. Stegall, Warden. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1108 OCTOBER TERM, 2006 

January 8, 2007 549 U. S. 

No. 06–7605. Bayramoglu v. United States District 
Court for the Northern District of California. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–7691. Azubuko v. MBNA America Bank et al. 
C. A. 1st Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Justice Breyer took no part in the consideration or deci­
sion of this motion and this petition. Reported below: 179 Fed. 
Appx. 66. 

No. 06–7817. Bruzon v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. D–2444. In re Fleming. Clarence Edwin Fleming, of 
Pasadena, Cal., having requested to resign as a member of the 
Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to the practice of law before this 
Court. The rule to show cause, issued on October 10, 2006 [ante, 
p. 949], is discharged. 

No. D–2445. In re Kaufman. Jack H. Kaufman, Jr., of San 
Clemente, Cal., having requested to resign as a member of the 
Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to the practice of law before this 
Court. The rule to show cause, issued on October 10, 2006 [ante, 
p. 949], is discharged. 

No. D–2448. In re Disbarment of Whalley. Disbarment 
entered. [For earlier order herein, see ante, p. 950.] 

No. 06M53. Perry v. Siegelman et al.; and 
No. 06M56. Quinones v. Neighborhood Youth and Family. 

Motions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 06M54. Quanta Computer, Inc., et al. v. LG Elec­

tronics, Inc. Motion of petitioners for leave to file petition for 
writ of certiorari under seal with redacted copies for the public 
record granted. 

No. 06M55. Easley v. Ameritech Corp. et al. Motion to 
direct the Clerk to file petition for writ of certiorari out of time 
under this Court’s Rule 14.5 denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 1109 

549 U. S. January 8, 2007 

No. 06–157. Hein, Director, White House Office of 
Faith-Based and Community Initiatives, et al. v. Freedom 
From Religion Foundation, Inc., et al. C. A. 7th Cir. [Cer­
tiorari granted, ante, p. 1074.] Motion of the Solicitor General to 
dispense with printing the joint appendix granted. 

No. 06–457. Rowe, Attorney General of Maine v. New 
Hampshire Motor Transport Assn. et al. C. A. 1st Cir. 
The Solicitor General is invited to file a brief in this case express­
ing the views of the United States. 

No. 06–5102. In re Erdman. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 808] denied. 

No. 06–7072. Cramer v. California. App. Div., Super. Ct. 
Cal., County of San Diego; and 

No. 06–8142. Carter v. United States. C. A. 10th Cir. 
Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until January 29, 2007, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 06–8447. Paracha v. Gates, Secretary of Defense, 
et al. C. A. D. C. Cir.; 

No. 06–8448. In re Paracha; and 
No. 06–8449. In re Paracha. Motion of petitioner to expe­

dite consideration of the petitions denied. 

No. 06–7910. In re Yvanez; 
No. 06–7995. In re Kates; 
No. 06–7999. In re Kissane; 
No. 06–8158. In re Ray; 
No. 06–8240. In re Smocks; and 
No. 06–8369. In re Proctor. Petitions for writs of habeas 

corpus denied. 

No. 06–7130. In re Hicks; 
No. 06–7268. In re King; 
No. 06–7502. In re Blamey; 
No. 06–7552. In re Redford; 
No. 06–7562. In re Thompson; 
No. 06–7597. In re Henderson; 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1110 OCTOBER TERM, 2006 

January 8, 2007 549 U. S. 

No. 06–7818. In re Butler; and 
No. 06–7893. In re Turner. Petitions for writs of manda­

mus denied. 

No. 06–536. In re Fodor. Petition for writ of mandamus 
denied. The Chief Justice took no part in the consideration 
or decision of this petition. 

No. 06–8058. In re Spears. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 05–1076. Padot v. Padot. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 891 So. 2d 1079. 

No. 06–66. Richards-Diaz v. Gonzales, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 171 
Fed. Appx. 10. 

No. 06–130. Palakovich, Superintendent, State Correc­

tional Institution at Smithfield, et al. v. Thomas. C. A. 
3d Cir. Certiorari denied. Reported below: 428 F. 3d 491. 

No. 06–170. Lockhart v. Chandler, Warden. C. A. 7th 
Cir. Certiorari denied. Reported below: 446 F. 3d 721. 

No. 06–211. Gilmore v. Gonzales, Attorney General, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 435 
F. 3d 1125. 

No. 06–224. Davis v. Straub, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 430 F. 3d 281. 

No. 06–236. Garcia y Garcia v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 873. 

No. 06–237. Prinzing v. Schwab. Ct. App. Minn. Certio­
rari denied. 

No. 06–241. Rahmani et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 426 F. 3d 1150. 

No. 06–250. Operators & Consulting Services, Inc., 
et al. v. Director, Office of Worker’s Compensation Pro­

grams, Department of Labor, et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 170 Fed. Appx. 931. 
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No. 06–260. Goodin v. United States Postal Inspection 
Service. C. A. 8th Cir. Certiorari denied. Reported below: 
444 F. 3d 998. 

No. 06–304. Tippie v. Spacelabs Medical, Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 51. 

No. 06–318. Altamirano Hernandez v. Gonzales, Attor­

ney General. C. A. 9th Cir. Certiorari denied. Reported 
below: 176 Fed. Appx. 896. 

No. 06–344. Mineral County, Montana, et al. v. Ecology 
Center, Inc. C. A. 9th Cir. Certiorari denied. Reported 
below: 430 F. 3d 1057. 

No. 06–345. Daraio v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 445 F. 3d 253. 

No. 06–360. Vasek v. Mt. San Jacinto College District 
et al. Ct. App. Cal., 4th App. Dist., Div. 2. Certiorari denied. 

No. 06–383. Berry v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 406. 

No. 06–389. Riverboat Services of Indiana, Inc., et al. 
v. Gaffney et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 451 F. 3d 424. 

No. 06–394. Fligiel v. Nicholson, Secretary of Veterans 
Affairs. C. A. 6th Cir. Certiorari denied. Reported below: 
440 F. 3d 747. 

No. 06–401. Wexler, United States Congressman, et al. 
v. Anderson, Supervisor of Elections for Palm Beach 
County, Florida, et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 452 F. 3d 1226. 

No. 06–408. Acacia Mortgage Corp. v. Joffe. Ct. App. 
Ariz. Certiorari denied. Reported below: 211 Ariz. 325, 121 P. 
3d 831. 

No. 06–432. Hernandez-Castillo v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 449 F. 3d 1127. 

No. 06–438. Shelby S., by Next Friend, Kathleen T. v. 
Conroe Independent School District. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 450. 
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No. 06–448. Clayton v. Ameriquest Mortgage Co. et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 172 Fed. 
Appx. 479. 

No. 06–455. Hamilton v. Royal International Petroleum 
Corp. et al. Sup. Ct. La. Certiorari denied. Reported below: 
934 So. 2d 25. 

No. 06–456. In re Sealed Case. C. A. 2d Cir. Certiorari 
denied. 

No. 06–460. Whiting v. University of Southern Missis­

sippi et al. C. A. 5th Cir. Certiorari denied. Reported below: 
451 F. 3d 339. 

No. 06–486. Log Furniture, Inc., et al. v. Call et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 180 Fed. 
Appx. 785. 

No. 06–494. Carmouche et al. v. Center for Individual 
Freedom. C. A. 5th Cir. Certiorari denied. Reported below: 
449 F. 3d 655. 

No. 06–498. McGinnis v. ARCO Pipe Line Co. C. A. 5th 
Cir. Certiorari denied. Reported below: 189 Fed. Appx. 314. 

No. 06–514. Swindell v. Florida East Coast Railway Co. 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 178 
Fed. Appx. 989. 

No. 06–520. Stilley v. Marschewski, Judge, 12th Judicial 
Circuit Court, Sebastian County, Arkansas, et al. C. A. 
8th Cir. Certiorari denied. Reported below: 182 Fed. Appx. 611. 

No. 06–527. Maulding Development, LLC v. City of 
Springfield, Illinois. C. A. 7th Cir. Certiorari denied. Re­
ported below: 453 F. 3d 967. 

No. 06–540. Trojanek v. Safeway, Inc., et al. Ct. App. 
Ariz. Certiorari denied. 

No. 06–544. Fox v. Prudential Financial, dba Pruden­

tial Securities Inc., fka Prudential Insurance, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 178 Fed. 
Appx. 915. 
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No. 06–545. EchoStar Communications Corp. et al. v. Fox 
Broadcasting Co. et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 450 F. 3d 505. 

No. 06–546. Jensen v. Sweet Home One Care Facility 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 180 
Fed. Appx. 703. 

No. 06–550. Vaskiv v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 939 So. 2d 1061. 

No. 06–557. Urban Brands Inc. v. Rodriguez Oquendo. 
Sup. Ct. P. R. Certiorari denied. 

No. 06–558. Srogoncik et ux. v. Nicklow et al. Commw. 
Ct. Pa. Certiorari denied. Reported below: 887 A. 2d 845. 

No. 06–559. Schack, Personal Representative of the Es­

tate of Schack, Deceased v. City of Taylor, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 177 
Fed. Appx. 469. 

No. 06–561. Smith v. Cook et al. Sup. Ct. Va. Certiorari 
denied. 

No. 06–566. Mbaba et ux. v. Societe Air France. C. A. 
5th Cir. Certiorari denied. Reported below: 457 F. 3d 496. 

No. 06–579. Rodriguez-Perez et al. v. Esso Standard Oil 
Co. C. A. 1st Cir. Certiorari denied. Reported below: 455 
F. 3d 1. 

No. 06–581. Allegretti & Co. v. Imperial County, Cali­

fornia. Ct. App. Cal., 4th App. Dist., Div. 1. Certiorari denied. 
Reported below: 138 Cal. App. 4th 1261, 42 Cal. Rptr. 3d 122. 

No. 06–583. Universal Church v. Geltzer, Trustee of 
the Estate of Boisrond. C. A. 2d Cir. Certiorari denied. 
Reported below: 463 F. 3d 218. 

No. 06–584. Murray v. Ferreira. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 06–587. Oklahoma et al. v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 701. 
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No. 06–594. Burgess v. United States District Court for 
the District of Delaware. C. A. 3d Cir. Certiorari denied. 
Reported below: 176 Fed. Appx. 331. 

No. 06–598. Hagood v. Metropolitan Government of 
Nashville and Davidson County, Tennessee. C. A. 6th Cir. 
Certiorari denied. Reported below: 176 Fed. Appx. 660. 

No. 06–599. Spofford v. Spofford, nka Adams. Ct. App. 
Colo. Certiorari denied. 

No. 06–607. Kahre v. Swiss Casinos of America et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 162 Fed. 
Appx. 782. 

No. 06–608. Grace, Individually and as Executrix of 
the Estate of Grace, et al. v. Bank Leumi Trust Company 
of New York et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 443 F. 3d 180. 

No. 06–609. Tarter v. Gregory. C. A. 6th Cir. Certiorari 
denied. Reported below: 444 F. 3d 725. 

No. 06–611. Green v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 941 So. 2d 367. 

No. 06–613. Meyers v. City of Littleton, Colorado, 
et al. Dist. Ct. Colo., Arapahoe County. Certiorari denied. 

No. 06–614. Rubin-Schneiderman v. Merit Behavioral 
Care Corp. et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 193 Fed. Appx. 70. 

No. 06–615. Searcy v. 3 Day Blinds Inc. C. A. 9th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 583. 

No. 06–617. Riffin v. Maryland Department of the Envi­

ronment et al. Ct. Sp. App. Md. Certiorari denied. Re­
ported below: 167 Md. App. 770, 773. 

No. 06–621. Shields v. Shields. Ct. Sp. App. Md. Certio­
rari denied. Reported below: 168 Md. App. 777. 

No. 06–624. Taverna v. Pennsylvania Bureau of Profes­

sional and Occupational Affairs, State Board of Den­

tistry. Commw. Ct. Pa. Certiorari denied. 
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No. 06–625. Dunn v. CSX Transportation, Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 183 Fed. Appx. 867. 

No. 06–630. Office of Senator Ben Nighthorse Camp­

bell v. Bastien. C. A. 10th Cir. Certiorari denied. Reported 
below: 454 F. 3d 1072. 

No. 06–631. Najm v. Superior Court of California, Los 
Angeles County. Ct. App. Cal., 2d App. Dist. Certiorari 
denied. 

No. 06– 632. O’Brien, Trustee on Behalf of Minor-

Plaintiffs O’Brien et al., et al. v. Valley Forge Special 
Educational Services, dba Crossroads School. C. A. 3d 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 977. 

No. 06–634. Fasano v. Federal Reserve Bank of New 
York et al. C. A. 3d Cir. Certiorari denied. Reported below: 
457 F. 3d 274. 

No. 06–635. Smith et al. v. City of Chicago, Illinois. 
C. A. 7th Cir. Certiorari denied. Reported below: 457 F. 3d 643. 

No. 06–640. Cannady v. Franz et al. Sup. Ct. Fla. Cer­
tiorari denied. 

No. 06–642. Castillo-Arias et al. v. Gonzales, Attorney 
General. C. A. 11th Cir. Certiorari denied. Reported below: 
446 F. 3d 1190. 

No. 06–644. Craigmyle v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 584. 

No. 06–647. Graham v. Utah. Sup. Ct. Utah. Certiorari de­
nied. Reported below: 143 P. 3d 268. 

No. 06–649. McKinley v. Ohio Industrial Commission. 
Ct. App. Ohio, Franklin County. Certiorari denied. 

No. 06–656. Coy/Superior Team v. BNFL, Inc. C. A. 6th 
Cir. Certiorari denied. Reported below: 174 Fed. Appx. 901. 

No. 06–657. Rent-A-Center, Inc. v. Perez. Sup. Ct. N. J. 
Certiorari denied. Reported below: 186 N. J. 188, 892 A. 2d 1255. 

No. 06–660. Leisure Time Entertainment, Inc. v. Cal 
Vista International, Ltd. C. A. 9th Cir. Certiorari denied. 
Reported below: 187 Fed. Appx. 689. 
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No. 06–661. Adams v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 571. 

No. 06–664. Rhodes v. Town of Alexander, New York, 
et al. App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari de­
nied. Reported below: 28 App. Div. 3d 1175, 813 N. Y. S. 2d 332. 

No.  06 – 665.  Kant  et  ux.  v. Bregman,  Berbert,  
Schwartz & Gilday, LLC, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 185 Fed. Appx. 250. 

No. 06–668. Thomas M. Cooley Law School v. American 
Bar Assn. et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 459 F. 3d 705. 

No. 06–671. St. Luke’s Subacute Hospital & Nursing 
Centre, Inc., et al. v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 178 Fed. Appx. 711. 

No. 06–675. Paulson v. Oregon State Bar et al. Sup. Ct. 
Ore. Certiorari denied. Reported below: 341 Ore. 13, 136 P. 3d 
1087. 

No. 06–679. Utgard v. California Employment Develop­

ment Department et al. Ct. App. Cal., 4th App. Dist., Div. 3. 
Certiorari denied. 

No. 06–680. Zarif v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 784. 

No. 06–683. Burch v. Philip Morris USA, Inc. C. A. 4th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 361. 

No. 06–687. Gorospe et ux. v. Commissioner of Internal 
Revenue. C. A. 9th Cir. Certiorari denied. Reported below: 
451 F. 3d 966. 

No. 06–688. Motley v. Virginia State Bar et al. C. A. 
4th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 191. 

No. 06–689. Platinum Financial Services Corp. et al. v. 
Delawder. C. A. 6th Cir. Certiorari denied. Reported below: 
189 Fed. Appx. 369. 

No. 06–690. Welch-Brown et al. v. Bell et al. Sup. Ct. 
Ala. Certiorari denied. 
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No. 06–696. Nader et al. v. Serody et al. Sup. Ct. Pa. 
Certiorari denied. Reported below: 588 Pa. 450, 905 A. 2d 450. 

No. 06–697. Neighborhood Food Mart v. Kentucky Cabi­

net for Health Services. Ct. App. Ky. Certiorari denied. 

No. 06–700. Apperson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 441 F. 3d 1162. 

No. 06–703. Turner v. Jackson, Secretary of Housing 
and Urban Development. C. A. 3d Cir. Certiorari denied. 
Reported below: 449 F. 3d 536. 

No. 06–708. Gibbs v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 185 Fed. Appx. 258. 

No. 06–709. Grayson v. King, Attorney General of Ala­

bama, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 460 F. 3d 1328. 

No. 06–712. Wyttenbach v. Commissioner of Internal 
Revenue. C. A. 5th Cir. Certiorari denied. Reported below: 
197 Fed. Appx. 323. 

No. 06–717. Smith v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 291 Wis. 2d 569, 716 N. W. 2d 482. 

No. 06–718. Jerdine v. United States District Court for 
the Southern District of Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 06–720. Rainey v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 197 S. W. 3d 89. 

No. 06–725. Thompson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 185. 

No. 06–727. In re Grand Jury Proceedings. C. A. 3d Cir. 
Certiorari denied. 

No. 06–734. cab Produkttechnik GmbH & Co. KG v. Tharo 
Systems, Inc. C. A. 6th Cir. Certiorari denied. Reported 
below: 196 Fed. Appx. 366. 

No. 06–741. TAPSS, LLC v. Nunez Co. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 200. 
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No. 06–771. Rose v. United States (Reported below: 64 M. J. 
56); Austin v. United States (64 M. J. 200); Enz v. United 
States (64 M. J. 200); Johnson v. United States (64 M. J. 199); 
Johnston v. United States (64 M. J. 199); McIntyre v. United 
States (64 M. J. 201); Metzig v. United States (64 M. J. 201); 
Myers v. United States (64 M. J. 200); Perry v. United 
States (64 M. J. 200); Schwartz v. United States (64 M. J. 
199); and Stephens v. United States (64 M. J. 199). C. A. 
Armed Forces. Certiorari denied. 

No. 06–774. Bobo v. United States. C. A. 11th Cir. Certio­
rari denied. Reported below: 185 Fed. Appx. 885. 

No. 06–814. Hawkins et al. v. Frew et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 457 F. 3d 432. 

No. 06–5230. Prevatte v. Wiley, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 39. 

No. 06–5298. Scherrer v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 444 F. 3d 91. 

No. 06–5409. Hood v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 185 S. W. 3d 445. 

No. 06–5659. Hobgood v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 926 So. 2d 847. 

No. 06–5687. Gomez-Diaz, aka Flores v. United States. 
C. A. 10th Cir. Certiorari denied. 

No. 06–5727. Jimenez-Beltre, aka Perez, aka Cintron, 
aka Guzman-Rivera v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 440 F. 3d 514. 

No. 06–5881. Alexander v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 448 F. 3d 1014. 

No. 06–5888. Canales-Siguenza v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 192 Fed. Appx. 282. 

No. 06–5941. Carter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 807. 

No. 06–5968. Foster v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 
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No. 06–6159. Chamorro-Resendez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 187 Fed. Appx. 
864. 

No. 06–6188. Winston v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–6262. Baltimore v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 881 A. 2d 878. 

No. 06–6279. Havard v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 928 So. 2d 771. 

No. 06–6435. Billings v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 441 F. 3d 238. 

No. 06–6440. Casteel v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 356, 131 P. 3d 1. 

No. 06–6487. Iniguez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 670. 

No. 06–6523. Coleman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 215. 

No. 06–6526. Murphy v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–6539. Swanson v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 06–6557. Cherry v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 436 F. 3d 769. 

No. 06–6564. Rojo v. Gonzales, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 158 Fed. Appx. 25. 

No. 06–6589. Mears v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 998. 

No. 06–6639. Jackson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
450 F. 3d 614. 

No. 06–6642. Saunders v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 265. 
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No. 06–6688. Moreno v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
450 F. 3d 158. 

No. 06–6697. Scott v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 916. 

No. 06–6772. Beckworth v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 946 So. 2d 490. 

No. 06–6852. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 399. 

No. 06–6879. Segler v. City of Greenwood Village, Colo­

rado. Ct. App. Colo. Certiorari denied. 

No. 06–6912. Parr v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–6921. Wideman v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 758. 

No. 06–6953. Chatman v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 38 Cal. 4th 344, 133 P. 3d 534. 

No. 06–6985. Brown v. Miller, Superintendent, Eastern 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re­
ported below: 451 F. 3d 54 and 185 Fed. Appx. 25. 

No. 06–7020. Planck v. New York State Office of Tempo­

rary and Disability Assistance et al. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 30 App. 
Div. 3d 725, 816 N. Y. S. 2d 241. 

No. 06–7027. Patrick v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7029. Myers v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 133 P. 3d 312. 

No. 06–7030. Purdie-Pagan v. Arizona. Ct. App. Ariz. 
Certiorari denied. 

No. 06–7046. Lesley v. David. C. A. 11th Cir. Certiorari 
denied. Reported below: 186 Fed. Appx. 926. 
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No. 06–7053. Parrish v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 934 So. 2d 470. 

No. 06–7055. Mehdipour v. Parker et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 716. 

No. 06–7056. Jones v. Hulick, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 449 F. 3d 784. 

No. 06–7057. Johnson v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 935 So. 2d 1220. 

No. 06–7062. Rivera v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7063. Reynolds v. Johnson, Director, Virginia De­

partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 197 Fed. Appx. 251. 

No. 06–7064. Szarewicz v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 903 A. 2d 54. 

No. 06–7067. Montione v. Beard, Secretary, Pennsylva­

nia Department of Corrections, et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–7094. Foster v. Ford Motor Credit Co. Ct. App. 
Ohio, Cuyahoga County. Certiorari denied. 

No. 06–7101. Ramirez v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 932 So. 2d 206. 

No. 06–7103. Sanders v. Curry, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 631. 

No. 06–7104. Cagle v. St. Johns County School District 
et al. Sup. Ct. Fla. Certiorari denied. Reported below: 930 
So. 2d 621. 

No. 06–7109. Shoaf v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 929 So. 2d 1054. 

No. 06–7115. Bolt v. Bouchard, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 06–7119. Quang Trung Nguyen v. Quarterman, Di­

rector, Texas Department of Criminal Justice, Correc­
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tional Institutions Division. C. A. 5th Cir. Certiorari 
denied. 

No. 06–7124. Williams v. Des Arc City Police Depart­

ment et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 188 Fed. Appx. 540. 

No. 06–7125. Tobey v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 937 So. 2d 1100. 

No. 06–7129. Gaspar v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7132. Hunter v. Howard County Housing Commis­

sion. C. A. 4th Cir. Certiorari denied. Reported below: 175 
Fed. Appx. 623. 

No. 06–7139. Jackson v. Kelly, Warden. Sup. Ct. Va. Cer­
tiorari denied. Reported below: 271 Va. 434, 627 S. E. 2d 776. 

No. 06–7143. Reynolds v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 934 So. 2d 1128. 

No. 06–7147. Johnston v. Blacketter, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. Reported below: 174 Fed. Appx. 410. 

No. 06–7149. Cochran v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 843 N. E. 2d 980. 

No. 06–7152. Mitchell v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7156. Luckett v. Hardcastle et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7160. Occhicone v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 455 F. 3d 1306. 

No. 06–7171. Thomas v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 933 So. 2d 788. 

No. 06–7176. Slade v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–7184. Johnson v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–7187. Wanzer v. Kim Thu Thi Chu et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 169 Fed. Appx. 898. 

No. 06–7188. Peterson v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–7197. Jackson v. Ault, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 452 F. 3d 734. 

No. 06–7204. Salazar v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 06–7211. Jones v. Georgia. Super. Ct. Ware County, Ga. 
Certiorari denied. 

No. 06–7212. Williams v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7213. Ventry v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7214. Wynn v. Byrd, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7218. Albrecht v. Oregon State Bar. Sup. Ct. 
Ore. Certiorari denied. 

No. 06–7222. Andrews v. Fox, Judge, United States Dis­

trict Court for the Eastern District of North Carolina, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 174 
Fed. Appx. 781. 

No. 06–7226. Best v. Culliver, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 165 Fed. Appx. 740. 

No. 06–7227. Archie v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–7254. Allen v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 
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No. 06–7257. Kehres v. Pennsylvania Unemployment 
Compensation Board of Review et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 182 Fed. Appx. 112. 

No. 06–7260. Corbin v. Wells. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 932 So. 2d 195. 

No. 06–7261. Cataldo v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7267. Galluzzo v. Court of Common Pleas of Ohio, 
Champaign County, et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 168 Fed. Appx. 21. 

No. 06–7273. Reed v. Fulton County Government. C. A. 
11th Cir. Certiorari denied. Reported below: 170 Fed. Appx. 
674. 

No. 06–7274. Sylla v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 178 Fed. 
Appx. 240. 

No. 06–7275. Simmons v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–7277. Dunn v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7279. Galluzzo v. Ohio. Ct. App. Ohio, Champaign 
County. Certiorari denied. 

No. 06–7281. Oyejola v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 179 Fed. 
Appx. 190. 

No. 06–7285. Spears v. Spitzer, Attorney General of 
New York, et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 459 F. 3d 200. 

No. 06–7287. Atwater v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 451 F. 3d 799. 

No. 06–7291. Alvarez v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 
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No. 06–7299. Solis v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 180 Fed. Appx. 658. 

No. 06–7304. Sherrill v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 354 Ill. App. 3d 1163, 883 
N. E. 2d 1150. 

No. 06–7307. McCallum v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 06–7313. Lenoir v. Cabana. C. A. 5th Cir. Certiorari 
denied. 

No. 06–7318. Chapman v. Arlington Housing Authority 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 145 
Fed. Appx. 496. 

No. 06–7323. Baskett v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 06–7325. Butler v. Ray, Warden. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 260. 

No. 06–7328. Buffin v. Wilkinson, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7329. Bierley v. Barnhart, Commissioner of So­

cial Security. C. A. 3d Cir. Certiorari denied. Reported 
below: 188 Fed. Appx. 117. 

No. 06–7330. Brewster v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 171 Fed. Appx. 701. 

No. 06–7332. Briggs v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 06–7335. Morris v. Ylst, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 447 F. 3d 735. 

No. 06–7336. Obershaw v. Lanman et al. C. A. 1st Cir. 
Certiorari denied. Reported below: 453 F. 3d 56. 

No. 06–7342. Perkins v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 
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No. 06–7345. Jolley v. Texas. Ct. App. Tex., 2d Dist. Cer­
tiorari denied. 

No. 06–7346. Kelley v. Mills, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7353. Jimenez Correal v. Gonzales, Attorney 
General. C. A. 11th Cir. Certiorari denied. 

No. 06–7354. Blount v. Battaglia, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 515. 

No. 06–7359. Pantano v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 782, 138 P. 3d 477. 

No. 06–7369. Griffith v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 196 Fed. Appx. 237. 

No. 06–7370. Horne v. McCall et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 246. 

No. 06–7371. Setts v. District Court of Appeal of Flor­

ida, First District. C. A. 11th Cir. Certiorari denied. 

No. 06–7372. Fuentes Rios v. Malfi, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–7373. Meders v. Schofield, Warden. Sup. Ct. Ga. 
Certiorari denied. Reported below: 280 Ga. 865, 632 S. E. 2d 369. 

No. 06–7374. Rodriguez-Macias, aka Rodriguez Macias v. 
Gonzales, Attorney General. C. A. 9th Cir. Certiorari 
denied. 

No. 06–7379. Davenport v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 06–7382. Evicci v. Ficco, Superintendent, Souza-

Baranowski Correctional Center, et al. App. Ct. Mass. 
Certiorari denied. Reported below: 66 Mass. App. 1105, 846 
N. E. 2d 792. 

No. 06–7387. Johnson v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 06–7390. Jackson v. Holt, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–7391. Moore v. Egan et al. Ct. App. Mich. Certio­
rari denied. 

No. 06–7394. Broadway v. Malfi, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7395. Badio v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 933. 

No. 06–7396. Alexander v. Marshall Field & Co. App. 
Ct. Ill., 1st Dist. Certiorari denied. Reported below: 362 Ill. 
App. 3d 1224, ––– N. E. 2d –––. 

No. 06–7399. Carter v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 443 F. 3d 517. 

No. 06–7401. Perez v. Ayres, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 450. 

No. 06–7405. Linder v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 139 Cal. App. 4th 75, 
42 Cal. Rptr. 3d 496. 

No. 06–7410. Weaver v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7411. Davis v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 935 So. 2d 1. 

No. 06–7413. Crompton v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7415. Drayton v. Robinson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 260. 

No. 06–7416. Tedesco v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 190 Fed. Appx. 752. 

No. 06–7417. Tyson v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. 
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No. 06–7421. Zhenlu Zhang v. Science & Technology 
Corp. et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 174 Fed. Appx. 177. 

No. 06–7422. Winberry v. Englehart, Sheriff, Passaic 
County, New Jersey. C. A. 3d Cir. Certiorari denied. 

No. 06–7430. Davis v. Texas. Ct. App. Tex., 13th Dist. Cer­
tiorari denied. 

No. 06–7432. Batteas v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 06–7434. Edwards v. Hofbauer, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–7436. Campbell v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 179 Fed. 
Appx. 395. 

No. 06–7443. Roth v. Board of Education of Geneseo 
Unit School District No. 228. App. Ct. Ill., 3d Dist. Certio­
rari denied. Reported below: 359 Ill. App. 3d 1212, 904 N. E. 
2d 1248. 

No. 06–7446. Soltero v. Rice, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–7455. Hitchens v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 06–7456. Hardy v. Texas. Ct. App. Tex., 11th Dist. 
Certiorari denied. 

No. 06–7459. Marlin v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No.  06 –7462.  Cordero-Hernandez  v. Hernandez-

Ballesteros et al. C. A. 1st Cir. Certiorari denied. Re­
ported below: 449 F. 3d 240. 

No. 06–7463. Cervantes v. Hall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 690. 

No. 06–7464. Carter v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 925 So. 2d 503. 
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No. 06–7465. Trostle v. Avery. C. A. 6th Cir. Certiorari 
denied. 

No. 06–7466. Peters v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 28 App. Div. 
3d 686, 812 N. Y. S. 2d 372. 

No. 06–7467. McGoughy v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7471. Koehl v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 22 App. Div. 
3d 601, 801 N. Y. S. 2d 754. 

No. 06–7473. Taylor v. City of Cleveland, Ohio, Depart­

ment of Public Health et al. (two judgments). C. A. 6th 
Cir. Certiorari denied. 

No. 06–7480. Balint v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. Reported below: 138 Cal. App. 
4th 200, 41 Cal. Rptr. 3d 211. 

No. 06–7484. Bishop v. Western Surety Co. et al. C. A. 
8th Cir. Certiorari denied. Reported below: 178 Fed. Appx. 622. 

No. 06–7485. Burleigh v. Baldacci et al. C. A. 1st Cir. 
Certiorari denied. 

No. 06–7488. Perez Ortiz v. Florida. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 869 So. 2d 1278. 

No. 06–7489. Ramey v. Lewis, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 607. 

No. 06–7490. Craig et vir v. Tuscarawas County Job and 
Family Services et al. Ct. App. Ohio, Tuscarawas County. 
Certiorari denied. 

No. 06–7495. Toledo v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 939 So. 2d 1061. 

No. 06–7496. Page v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–7498. Bracewell v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 978 So. 2d 83. 
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No. 06–7499. Ortega Apreciado v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7504. Anthony v. Frey, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–7505. Walker v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 843 N. E. 2d 50. 

No. 06–7511. Babb v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 197 Fed. Appx. 885. 

No. 06–7512. Jaffe v. St. Luke’s Medical Center, LP, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 195 
Fed. Appx. 659. 

No. 06–7513. Jenkins v. Fairman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7515. Payton v. Kramer, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 584. 

No. 06–7516. Henricksen v. Hartford Life and Accident 
Insurance. C. A. 8th Cir. Certiorari denied. Reported 
below: 185 Fed. Appx. 561. 

No. 06–7527. Gomez v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 06–7528. Hills v. Kentucky et al. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 457 F. 3d 583. 

No. 06–7529. Gora v. Romanowski, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7530. Miller v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 180 Fed. Appx. 126. 

No. 06–7533. Finney v. Mosley, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–7534. Heatherly v. Mississippi (four judgments). 
Sup. Ct. Miss. Certiorari denied. 
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No. 06–7535. Hendrickson v. Davis et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 48. 

No. 06–7536. Faulcon v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–7537. Hitter v. Hagan, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 237. 

No. 06–7538. Garcia v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7539. Hann v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–7540. Jacobs v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 06–7541. Simmons v. Ayres, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7542. Mujadzic v. Hotel Governor. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 119. 

No. 06–7544. Melton v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 428. 

No. 06–7545. Galloway v. Carter, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7546. Freeman v. Davison, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–7550. Rodgers v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 06–7551. Spencer v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 937 So. 2d 132. 

No. 06–7554. Roberts v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7555. Russ v. Texas. Ct. App. Tex., 2d Dist. Certio­
rari denied. 
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No. 06–7556. Maina v. Gonzales, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 179 Fed. 
Appx. 577. 

No. 06–7560. Hampton v. Arizona. Sup. Ct. Ariz. Certio­
rari denied. Reported below: 213 Ariz. 167, 140 P. 3d 950. 

No. 06–7566. Turner v. Ohio. Ct. App. Ohio, Franklin 
County. Certiorari denied. 

No. 06–7567. Bratton v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–7569. Brown v. City of Philadelphia, Pennsylva­

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
199 Fed. Appx. 107. 

No. 06–7570. Goins v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–7572. Bierley v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 888 A. 2d 2. 

No. 06–7574. Andrade v. Gonzales, Attorney General, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 459 
F. 3d 538. 

No. 06–7575. Acosta v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 473. 

No. 06–7579. de Sustar-Ware v. Nordstrom, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 190 Fed. 
Appx. 245. 

No. 06–7583. Soto v. Aydar et al. C. A. 6th Cir. Certio­
rari denied. 

No. 06–7590. Gottschalk v. Dahl, Acting Superintend­

ent, Yukon-Kuskokwim Correctional Center. C. A. 9th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 591. 

No. 06–7595. Scott et al. v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 
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No. 06–7596. Rivera v. Corbett, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. 

No. 06–7598. Schneller v. Able Home Care, Inc., et al. 
Super. Ct. Pa. Certiorari denied. Reported below: 895 A. 2d 
654. 

No. 06–7599. Foss v. Hall County Child Support Office. 
C. A. 8th Cir. Certiorari denied. Reported below: 186 Fed. 
Appx. 702. 

No. 06–7602. Figel v. Abdellatif et al. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7603. Jimenez v. Graham, Superintendent, Au­

burn Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 458 F. 3d 130. 

No. 06–7608. Bennett v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 933 So. 2d 930. 

No. 06–7610. Sherman v. Austin State Hospital. Ct. App. 
Tex., 3d Dist. Certiorari denied. 

No. 06–7612. Anstey v. Michigan. Sup. Ct. Mich. Certio­
rari denied. Reported below: 476 Mich. 436, 719 N. W. 2d 579. 

No. 06–7615. Sinai v. Verizon Wireless, Inc., et al. C. A. 
1st Cir. Certiorari denied. 

No. 06–7627. Hulett v. Brink’s Home Security, Inc. C. A. 
8th Cir. Certiorari denied. Reported below: 193 Fed. Appx. 641. 

No. 06–7628. Laguana v. Ishizaki, Director, Guam De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–7629. Long v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 06–7634. DeRay v. Larson et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 153 Fed. Appx. 19. 

No. 06–7637. Martinez, aka Garcia v. Vazquez, Warden. 
C. A. 9th Cir. Certiorari denied. 
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No. 06–7638. Bass v. Williams, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7640. Barnes v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–7641. Walker v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–7643. Grune v. Connolly, Superintendent, Fish­

kill Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–7648. Sonds v. Huff et al. C. A. D. C. Cir. Certio­
rari denied. 

No. 06–7650. Marquez v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 06–7653. Seaberry v. Louisiana et al. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7655. Gaston v. Palmer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 447 F. 3d 1165. 

No. 06–7656. Blom v. United States District Court for 
the District of Minnesota. C. A. 8th Cir. Certiorari denied. 

No. 06–7658. Carey v. Milwaukee Teachers Education 
Assn. et al. C. A. 7th Cir. Certiorari denied. 

No. 06–7660. Fuller v. Anderson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7661. Mendez v. Farmer et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 231. 

No. 06–7662. Middleton v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 455 F. 3d 838. 

No. 06–7663. Wadkins v. Estep, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 194 Fed. Appx. 502. 

No. 06–7665. Spirtos v. Allstate Insurance Co. C. A. 9th 
Cir. Certiorari denied. Reported below: 173 Fed. Appx. 538. 

No. 06–7666. Yonai v. California. Sup. Ct. Cal. Certio­
rari denied. 
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No. 06–7668. Blankenship v. Mitchell, Superintendent, 
Craggy Correctional Center. C. A. 4th Cir. Certiorari de­
nied. Reported below: 196 Fed. Appx. 225. 

No. 06–7669. Butler v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 183 Fed. Appx. 378. 

No. 06–7670. Branham v. Caruso, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7671. Wolfson v. Florida. C. A. 11th Cir. Certio­
rari denied. Reported below: 184 Fed. Appx. 866. 

No. 06–7674. Lewis v. Miller, Warden, et al. C. A. 10th 
Cir. Certiorari denied. 

No. 06–7675. Lawrence v. Moore, Superintendent, North­

east Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 06–7677. Cotton v. Rothgery, Judge, Court of Com­

mon Pleas of Ohio, Lorain County. Sup. Ct. Ohio. Certio­
rari denied. 

No. 06–7687. Taylor v. Bell, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7688. Pelham v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 06–7690. Blackwell v. Mitchell, Correctional Ad­

ministrator IV, Mountain View Correctional Institution, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 194 
Fed. Appx. 134. 

No. 06–7693. Wise v. Miller et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 186 Fed. Appx. 326. 

No. 06–7694. Dean v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7695. Dean v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 
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No. 06–7715. Clausen v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–7719. McManus v. Ridgley et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7721. Martin v. Keitel et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 205 Fed. Appx. 925. 

No. 06–7723. Carr v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 907. 

No. 06–7726. Coleman v. United States; and 
No. 06–7727. Worthy v. United States. C. A. 8th Cir. 

Certiorari denied. 

No. 06–7730. Michanowicz v. Florida. Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 935 So. 2d 556. 

No. 06–7732. Victorian v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–7737. Sepulveda-Iribe v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 592. 

No. 06–7741. McLaurin v. Wynder, Superintendent, 
State Correctional Institution at Dallas. C. A. 3d Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 193. 

No. 06–7742. McCullough v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 457 F. 3d 1150. 

No. 06–7744. Rivera v. Van Buren, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–7745. Rivera-Torres v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–7750. Massey v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 461 F. 3d 177. 

No. 06–7757. Allen v. General Motors Corp. C. A. 11th 
Cir. Certiorari denied. Reported below: 186 Fed. Appx. 869. 

No. 06–7760. Neal v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 
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No. 06–7764. D’Ary v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 454 F. 3d 887. 

No. 06–7767. Roche v. O’Brien, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 170 Fed. Appx. 251. 

No. 06–7768. Mejia v. United States. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 448 F. 3d 436. 

No. 06–7770. Young v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 208. 

No. 06–7772. Villareal-Amarillas et al. v. United 
States. C. A. 8th Cir. Certiorari denied. Reported below: 
454 F. 3d 925. 

No. 06–7776. Adams v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 120. 

No. 06–7777. Barker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 148. 

No. 06–7778. Awala v. Gonzales, Attorney General, 
et al. C. A. 4th Cir. Certiorari denied. 

No. 06–7780. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 459 F. 3d 1276. 

No. 06–7781. Schatzke v. Humphreys, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 06–7783. Jamison v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7785. Estrada v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 453 F. 3d 1208. 

No. 06–7786. Coleman, aka Long v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 451 F. 3d 154. 

No. 06–7787. Dunbar v. Curtis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7788. Castillo Jacobo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 189 Fed. Appx. 648. 

No. 06–7789. Sutherland v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 737. 
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No. 06–7790. Borkowski v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 528. 

No. 06–7791. Clark v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 491. 

No. 06–7797. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 319. 

No. 06–7798. Dean v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7799. Diaz v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7800. Henderson v. Collins, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 518. 

No. 06–7802. Dunigan v. Beck, Secretary, North Caro­

lina Department of Correction. C. A. 4th Cir. Certiorari 
denied. Reported below: 191 Fed. Appx. 210. 

No. 06–7803. Peralta-Ramirez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 465 F. 3d 596. 

No. 06–7804. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 169 Fed. Appx. 792. 

No. 06–7807. Jacquez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 583. 

No. 06–7808. Lanza-Guillen, aka Lanza v. United States 
(Reported below: 195 Fed. Appx. 225); Lopez-Chavez, aka Cha­

vez v. United States (195 Fed. Appx. 251); Sanchez-Aguilera, 
aka Robles v. United States (196 Fed. Appx. 282); Barbosa-

Cantu v. United States (195 Fed. Appx. 269); Hidalgo-De 
Leon, aka Deleon Hidalgo v. United States (197 Fed. Appx. 
375); Mungia v. United States (198 Fed. Appx. 395); Lara-

Machuca v. United States (198 Fed. Appx. 393); Diaz v. 
United States (197 Fed. Appx. 376); Espinoza-Leon v. United 
States (198 Fed. Appx. 394); Bonilla-Mungia v. United 
States (200 Fed. Appx. 376); Silva-Sierra v. United States 
(202 Fed. Appx. 11); Andrade-De La Rosa v. United States 
(202 Fed. Appx. 53); Sanchez-Espinoza v. United States (202 
Fed. Appx. 7); Centeno-Guerrero v. United States (202 Fed. 
Appx. 22); Martinez-Rodriguez v. United States (201 Fed. 
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Appx. 965); Garcia-Gamez v. United States (201 Fed. Appx. 
288); Hernandez-Gamboa, aka Cardenas-Garcia v. United 
States (202 Fed. Appx. 18); Castro-Guerrero v. United 
States (202 Fed. Appx. 10); Sopony-Valenzuela, aka 
Cardona-Rodrigues v. United States (202 Fed. Appx. 829); 
Ascencio-Contreras, aka Acencio v. United States (203 Fed. 
Appx. 627); and Fuente-Aguilera v. United States (203 Fed. 
Appx. 671). C. A. 5th Cir. Certiorari denied. 

No. 06–7809. Mixon v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 457 F. 3d 615. 

No. 06–7810. Powell v. Idaho. Ct. App. Idaho. Certiorari 
denied. 

No. 06–7811. Hogan v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 139 P. 3d 907. 

No. 06–7812. Webster v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 946. 

No. 06–7813. Young v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 294 Wis. 2d 1, 717 N. W. 2d 729. 

No. 06–7815. Van Buren v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 257. 

No. 06–7816. Wilson v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 449 F. 3d 904. 

No. 06–7819. Brown v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7821. Davis v. Honda of South Carolina Manu­

facturing, Inc. C. A. 4th Cir. Certiorari denied. Reported 
below: 178 Fed. Appx. 268. 

No. 06–7823. Hankton v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 463 F. 3d 626. 

No. 06–7824. Ingram v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7825. Guidry v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 456 F. 3d 493. 
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No. 06–7826. Galvan-Velez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–7828. Gonzalez v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 38 Cal. 4th 932, 135 P. 3d 649. 

No. 06–7829. Hernandez v. United States;

No. 06–7874. Morales v. United States; and

No. 06–7887. Guerra-Morales v. United States. C. A.


11th Cir. Certiorari denied. Reported below: 449 F. 3d 1168. 

No. 06–7830. Gravenhorst v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 1. 

No. 06–7833. Shurn v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 598. 

No. 06–7835. Rennert v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 65. 

No. 06–7837. Ramirez-Krotky v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 177 Fed. Appx. 746. 

No. 06–7838. Hair v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 879. 

No. 06–7839. Hughley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 447. 

No. 06–7840. Guel-Salinas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 388. 

No. 06–7841. Hamilton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 167. 

No. 06–7842. Hanton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 247. 

No. 06–7843. Cardona v. United States et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 327. 

No. 06–7845. Daley v. Federal Bureau of Prisons. C. A. 
3d Cir. Certiorari denied. Reported below: 192 Fed. Appx. 106. 

No. 06–7847. Mateo De Pena v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 184 Fed. Appx. 119. 
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No. 06–7848. Hull v. New Mexico Taxation and Revenue 
Department’s Motor Vehicle Division. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 445. 

No. 06–7849. Knutson v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7850. Lynch v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 718. 

No. 06–7851. Sanders v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 207. 

No. 06–7852. Silva v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 645. 

No. 06–7853. Rodriguez et al. v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 187 Fed. Appx. 30. 

No. 06–7854. Sykosky v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 187 Fed. Appx. 953. 

No. 06–7855. Tolento-Martinez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 177 Fed. Appx. 679. 

No. 06–7856. Tejeda-Ortiz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–7857. Vivas v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 670. 

No. 06–7859. Wells v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 425. 

No. 06–7860. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 940. 

No. 06–7864. Barfield v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–7865. Bruce v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 458 F. 3d 1157. 

No. 06–7866. Bomer v. Michigan Department of Correc­

tions. Ct. App. Mich. Certiorari denied. 
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No. 06–7867. Conce v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–7869. McChesney v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 724. 

No. 06–7872. Quiros-Morales v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–7875. Orozco-Quiroz v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 686. 

No. 06–7878. Mann v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 430. 

No. 06–7881. Placencia v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–7882. Arellano-Peralta v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 200 Fed. Appx. 658. 

No. 06–7883. Almader-Salas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 597. 

No. 06–7884. Tilmon v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–7890. Sandoval-Alvarez v. United States (Re­
ported below: 196 Fed. Appx. 297); Kubik v. United States (202 
Fed. Appx. 18); Willett v. United States (202 Fed. Appx. 55); 
Gallegos v. United States (198 Fed. Appx. 389); Luera v. 
United States (202 Fed. Appx. 31); Smith v. United States 
(202 Fed. Appx. 15); Flores-Alvarado v. United States (203 
Fed. Appx. 639); Romero v. United States (198 Fed. Appx. 390); 
Samudio-de Alonso v. United States (203 Fed. Appx. 642); 
Acosta-Torres v. United States (202 Fed. Appx. 20); Castillo 
v. United States (199 Fed. Appx. 356); Ramirez v. United 
States (201 Fed. Appx. 297); and Santos-Garza v. United 
States (202 Fed. Appx. 9). C. A. 5th Cir. Certiorari denied. 

No. 06–7891. Murphy v. Maine. Sup. Jud. Ct. Me. Certio­
rari denied. 

No. 06–7892. Sake v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 191 Fed. Appx. 401. 
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No. 06–7894. Clariett v. Dominguez et al. C. A. D. C. Cir. 
Certiorari denied. 

No. 06–7902. McKnight v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 538. 

No. 06–7903. Morales-Castro v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 680. 

No. 06–7905. Johnson v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–7908. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 866. 

No. 06–7916. Bradshaw v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–7917. Abeyta v. Estep, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 724. 

No. 06–7919. Alexander v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 450 F. 3d 366. 

No. 06–7920. Al-Dabbi v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 517. 

No. 06–7921. Arroyo v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–7923. Sadler v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 174 Fed. Appx. 738. 

No. 06–7924. Shanklin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 384. 

No. 06–7925. Rodriguez-Ortiz v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 455 F. 3d 18. 

No. 06–7928. West v. Schneiter, Warden. Ct. App. Wis. 
Certiorari denied. 

No. 06–7930. Sanders v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 179. 

No. 06–7933. Justice v. Virginia. Sup. Ct. Va. Certiorari 
denied. 
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No. 06–7936. Blount et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 145. 

No. 06–7939. Bolden v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 541. 

No. 06–7940. Brooks v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7941. Baxter v. Washington. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 656. 

No. 06–7943. Lynch v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 237. 

No. 06–7947. Hunt v. Paul et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–7951. Harris v. Ortiz, Administrator, East Jersey 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 06–7953. Miranda v. Van Buren, Warden. C. A. 5th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 305. 

No. 06–7955. Glover v. Birkowitz et al. C. A. 2d Cir. 
Certiorari denied. 

No. 06–7957. Fields v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 825. 

No. 06–7960. Guerra v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 414. 

No. 06–7961. Tyndall v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–7963. Decoteau v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 575. 

No. 06–7965. Thomas v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 451 F. 3d 543. 

No. 06–7966. Underwood v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 215. 

No. 06–7968. Wyllie v. United States. C. A. 2d Cir. Cer­
tiorari denied. 
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No. 06–7970. Valdez-Serrato, aka Serrato Valdez v. 
United States (Reported below: 195 Fed. Appx. 239); 
Argueta-Fernandez v. United States (195 Fed. Appx. 237); 
Gutierrez-Garcia v. United States (195 Fed. Appx. 270); 
Canales-Matute v. United States (195 Fed. Appx. 284); 
Tovar-Espinosa v. United States (195 Fed. Appx. 286); De 
Leon-Gonzalez v. United States (196 Fed. Appx. 283); 
Cardoza-Rodriguez v. United States (195 Fed. Appx. 268); 
Gonzalez v. United States (198 Fed. Appx. 395); Serpas-

Amaya v. United States (197 Fed. Appx. 375); Solorio-Rivera 
v. United States (198 Fed. Appx. 396); Medina-Covos v. 
United States (200 Fed. Appx. 362); Luna-Quezadas, aka 
Quezadas Luna v. United States (202 Fed. Appx. 7); Gamez-

Bonilla v. United States (202 Fed. Appx. 16); Faz-Gonzalez 
v. United States (201 Fed. Appx. 966); and Navarrete-Ortiz, 
aka Juarez-Robles v. United States (202 Fed. Appx. 29). 
C. A. 5th Cir. Certiorari denied. 

No. 06–7971. Zuniga-Guerrero v. United States. C. A. 
6th Cir. Certiorari denied. Reported below: 460 F. 3d 733. 

No. 06–7972. Wherry v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7976. Presley v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 280. 

No. 06–7978. Salas-Flores v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 34. 

No. 06–7980. Spuza v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 671. 

No. 06–7982. Wagner v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 463. 

No. 06–7983. Womack v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 231. 

No. 06–7986. Abdullah v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 150. 

No. 06–7987. Abrams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 718. 
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No. 06–7988. Wilson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 753. 

No. 06–7989. Amaya-Melgoza v. United States (Reported 
below: 203 Fed. Appx. 665); Area-Ruiz, aka Arei v. United 
States (194 Fed. Appx. 250); Capetillo-Rivera v. United 
States (203 Fed. Appx. 644); Cavazos-Soto v. United States 
(203 Fed. Appx. 652); Estrella-Cambranis v. United States 
(203 Fed. Appx. 643); Garcia-Romero, aka Majuuf v. United 
States (199 Fed. Appx. 358); Garcia-Sanchez v. United States 
(203 Fed. Appx. 639); Gomez-Perez v. United States (203 Fed. 
Appx. 656); Hernandez-Romero v. United States (195 Fed. 
Appx. 283); Hernandez-Uribe v. United States (203 Fed. 
Appx. 662); Jimenez-Martinez, aka Pineda-Castregon v. 
United States (202 Fed. Appx. 26); Martinez-Fajardo v. 
United States (199 Fed. Appx. 359); Ontiveros-Mendoza v. 
United States (203 Fed. Appx. 641); Portillo-Vela v. United 
States (199 Fed. Appx. 354); Ramirez-Jimenez v. United 
States (202 Fed. Appx. 9); Ramos-Cerda v. United States (199 
Fed. Appx. 371); Santellano v. United States (195 Fed. Appx. 
266); Vargas-Sanchez, aka Vargas-Corral v. United States 
(202 Fed. Appx. 12); Velasquez-Cruz, aka Velasquez, aka 
Vasquez v. United States (195 Fed. Appx. 240); and Zarate-

Rizo v. United States (201 Fed. Appx. 289). C. A. 5th Cir. 
Certiorari denied. 

No. 06–7991. Vidrio-Osuna v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 582. 

No. 06–7992. Watts v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 06–7994. Lossia v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 432. 

No. 06–7998. Prince v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 798. 

No. 06–8001. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 837. 

No. 06–8003. Lightner v. Estep, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 184 Fed. Appx. 
680. 
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No. 06–8006. Price v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 458 F. 3d 202. 

No. 06–8009. McLean v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 466. 

No. 06–8010. Takaki v. Department of the Navy. C. A. 
Fed. Cir. Certiorari denied. Reported below: 186 Fed. Appx. 
1012. 

No. 06–8014. Ross v. United States. C. A. 8th Cir. Certio­
rari denied. 

No. 06–8018. Ochoa Suarez v. United States. C. A. 2d 
Cir. Certiorari denied. 

No. 06–8020. Beverly v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 624. 

No. 06–8024. Davis v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 716. 

No. 06–8025. Cole v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 539. 

No. 06–8026. Dominguez-Reynosa v. United States (Re­
ported below: 196 Fed. Appx. 291); and Tiburcio-Avila v. 
United States (204 Fed. Appx. 353). C. A. 5th Cir. Certio­
rari denied. 

No. 06–8029. Gonzales v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 360. 

No. 06–8030. Frye v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 948. 

No. 06–8033. Nai Ching Saelee v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 200 Fed. Appx. 673. 

No. 06–8036. Bergman v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 06–8037. Blount v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 690. 

No. 06–8038. Alanis v. Morris, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 282. 
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No. 06–8043. Steele v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–8044. Rose v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 197. 

No. 06–8048. McDonald v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 199. 

No. 06–8051. Vera v. Potter, Postmaster General. C. A. 
2d Cir. Certiorari denied. 

No. 06–8053. Vieux v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8054. Salazar v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 787. 

No. 06–8055. Keys v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 153 Fed. Appx. 667. 

No. 06–8059. Garcia-Bolanos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 626. 

No. 06–8064. Hardnett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 205. 

No. 06–8065. Flowers v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 887 A. 2d 1028. 

No. 06–8068. Chambliss v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 782. 

No. 06–8069. Combs v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 319. 

No. 06–8070. Taylor v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 793. 

No. 06–8074. Dowdy v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8075. Callaway, aka Calloway v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 06–8076. Castaneda v. United States. C. A. 5th Cir. 
Certiorari denied. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 1149 

549 U. S. January 8, 2007 

No. 06–8077. Escobar de Jesus v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–8078. Curtis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–8079. Dunklin v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 454 F. 3d 660. 

No. 06–8090. Harris v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 110. 

No. 06–8093. Gonzales v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8095. Hodges v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 959. 

No. 06–8096. Griffith v. United States; and 
No. 06–8098. Griffith v. United States. C. A. 2d Cir. 

Certiorari denied. 

No. 06–8097. Fonseca v. United States District Court 
for the Western District of Pennsylvania. C. A. 3d Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 100. 

No. 06–8102. Leiker v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 741. 

No. 06–8105. Coccia v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 446 F. 3d 233. 

No. 06–8106. Villagrana-Flores v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 467 F. 3d 1269. 

No. 06–8109. Wences-Bravo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 283. 

No. 06–8113. Benitez-Medina v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 06–8114. Arnett v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 181 Fed. Appx. 686. 

No. 06–8118. Bryant v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 298. 
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No. 06–8119. Alexander v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 292. 

No. 06–8122. Gaines v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 707. 

No. 06–8123. Humbarger v. Equal Employment Opportu­

nity Commission et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 196 Fed. Appx. 520. 

No. 06–8124. Lopez Ramirez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 538. 

No. 06–8125. Snow v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 462 F. 3d 53. 

No. 06–8127. Cason v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–8129. Henderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 265. 

No. 06–8136. Gartrell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 378. 

No. 06–8143. Evans v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 196 Fed. Appx. 194. 

No. 06–8146. Diaz-Cortez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 621. 

No. 06–8147. Hansen v. Rios, Warden, et al. C. A. 8th 
Cir. Certiorari denied. 

No. 06–8148. Pickard v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 441 F. 3d 1162. 

No. 06–8149. Packer v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 685. 

No. 06–8150. Penalver v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 945. 

No. 06–8152. Jynes v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 351. 

No. 06–8157. Romm v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 455 F. 3d 990. 
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No. 06–8160. Sardana v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–8161. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 608. 

No. 06–8164. Duncan v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8165. Cann v. Cathel, Administrator, New Jersey 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 06–8166. DuBose v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 821. 

No. 06–8172. Walter v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 482. 

No. 06–8175. Mustapha v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 431. 

No. 06–8176. Bell v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 197 Fed. Appx. 11. 

No. 06–8182. Spradley v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8186. Perez-Luna v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–8188. Larry v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–8190. Dupre v. United States; and 
No. 06–8220. Stambaugh v. United States. C. A. 2d Cir. 

Certiorari denied. Reported below: 462 F. 3d 131. 

No. 06–8191. Cruz-Mendez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 467 F. 3d 1260. 

No. 06–8192. Creech v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8193. Bethel v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 458 F. 3d 711. 

No. 06–8195. Ramsey v. United States. C. A. 3d Cir. Cer­
tiorari denied. 
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No. 06–8199. Gonzales v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 446 F. 3d 762. 

No. 06–8200. Carrion-Cruz v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–8201. Tindall v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 455 F. 3d 885. 

No. 06–8202. Lewis v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 782. 

No. 06–8204. Terrell v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 715. 

No. 06–8206. Thigpen v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 456 F. 3d 766. 

No. 06–8207. Wright v. Federal Bureau of Prisons et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 451 F. 3d 
1231. 

No. 06–8209. Mason v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 425. 

No. 06–8212. Canales-Motino, aka Motino-Rodriguez v. 
United States (Reported below: 198 Fed. Appx. 387); 
Candelario-Cajero v. United States (199 Fed. Appx. 384); 
Guel-Zambrano v. United States (199 Fed. Appx. 366); 
Lopez-Salazar, aka Esparza Perez, aka Salazar Perez v. 
United States (200 Fed. Appx. 282); and Loza-Hernandez v. 
United States (200 Fed. Appx. 279). C. A. 5th Cir. Certio­
rari denied. 

No. 06–8213. Escobedo-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 198 Fed. Appx. 405. 

No. 06–8214. Cruz-Bardales v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 356. 

No. 06–8215. Clark v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–8216. Esparza-Murillo, aka Esparaza Murillo v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 198 Fed. Appx. 409. 
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No. 06–8217. Deveaux v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 480. 

No. 06–8218. Amador-Delgado v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 398. 

No. 06–8219. Briscoe v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 290. 

No. 06–8221. Beal v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8222. Lenover v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 563. 

No. 06–8225. Wilson v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 318. 

No. 06–8228. Reyna-Jimenez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 232. 

No. 06–8231. McCarthy v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–8232. Hansen v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 355. 

No. 06–8234. Garcia-Lucas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 205 Fed. Appx. 249. 

No. 06–8237. Robinson v. Revell, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8238. Rivas-Gonzalez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 362. 

No. 06–8242. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8244. Lane v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8245. Marte-Fuerte v. United States (Reported 
below: 199 Fed. Appx. 370); Pena-Alvarez v. United States 
(198 Fed. Appx. 394); Grilli-Bruzzoni, aka Rodriguez v. 
United States (198 Fed. Appx. 397); Gomez-Aguilera v. 
United States (202 Fed. Appx. 23); Cruz-Romero, aka 
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Romero-Cruz v. United States (202 Fed. Appx. 22); Ayala-

Ayala v. United States (202 Fed. Appx. 6); Alvarado-

Rodriguez v. United States (202 Fed. Appx. 24); Serrano-

Villa v. United States (202 Fed. Appx. 50); Meraz-Lares v. 
United States (204 Fed. Appx. 352); Hernandez-Beltran v. 
United States (203 Fed. Appx. 594); Garcia-Garza v. United 
States (203 Fed. Appx. 666); Padilla-Pecina v. United States 
(203 Fed. Appx. 638); Chavez-Tovar v. United States (203 Fed. 
Appx. 640); Villarreal-Garcia v. United States (199 Fed. 
Appx. 390); Luna-Chavez v. United States; Torres-Luna v. 
United States (202 Fed. Appx. 841); Dunez-De Grande v. 
United States (203 Fed. Appx. 663); Aguilar-Hueso v. United 
States (202 Fed. Appx. 5); and Santiago-Sifuentes v. United 
States (198 Fed. Appx. 406). C. A. 5th Cir. Certiorari denied. 

No. 06–8246. Keen v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 218. 

No. 06–8247. Recillas-Gorostieta, aka Martinez, aka 
Gonzalez v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 198 Fed. Appx. 409. 

No. 06–8250. Jimenez-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 387. 

No. 06–8253. Pulido-Ramos v. United States (Reported 
below: 199 Fed. Appx. 369); Renteria-Carrillo v. United 
States (198 Fed. Appx. 401); Rivera-Ramirez, aka Rivera v. 
United States (199 Fed. Appx. 380); Saldana-Contreras v. 
United States (198 Fed. Appx. 384); Salgado-Ramos, aka Vas­

quez v. United States (199 Fed. Appx. 365); Valdez-Arteaga 
v. United States (198 Fed. Appx. 400); and Wence-Gallegos 
v. United States (200 Fed. Appx. 281). C. A. 5th Cir. Certio­
rari denied. 

No. 06–8254. Padilla-Torres, aka Padilla-Martinez v. 
United States (Reported below: 199 Fed. Appx. 382); Rodelo-

Vasquez v. United States (199 Fed. Appx. 381); Rubio-Mata 
v. United States (199 Fed. Appx. 389); Sandoval-Reyes v. 
United States (199 Fed. Appx. 366); Valenzuela-Gomez v. 
United States (199 Fed. Appx. 361); and Vigil-Perales, aka 
Lopez, aka Perales, aka Ruiz Arredondo, aka Mesa Garza, 
aka Escalante Obregon, aka Obregon, aka Perales Vigil 
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v. United States (199 Fed. Appx. 387). C. A. 5th Cir. Certio­
rari denied. 

No. 06–8256. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 227. 

No. 06–8257. Barnhart v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 317. 

No. 06–8259. Alanis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–8260. Alvarez-Morales v. United States (Reported 
below: 199 Fed. Appx. 386); Amaya-Garcia v. United States 
(199 Fed. Appx. 387); Antillon-Garcia v. United States (198 
Fed. Appx. 392); Bibiano-Pena v. United States (198 Fed. 
Appx. 386); De La Rosa, aka Contreras v. United States 
(198 Fed. Appx. 402); Enriquez, aka Enriques v. United 
States  (199 Fed. Appx. 390) ;  Galvan-Bustillos,  aka  
Ordorico-Vasquez v. United States (200 Fed. Appx. 279); 
Garcia-Sarabia v. United States (198 Fed. Appx. 405); 
Gomez-Garcia v. United States (198 Fed. Appx. 403); 
Gonzalez-Antuna v. United States (198 Fed. Appx. 386); 
Hernandez-Hernandez v. United States (198 Fed. Appx. 
404); Hernandez-Renteria, aka Negrete-Lopez v. United 
States (200 Fed. Appx. 281); Ibarra-Hernandez, aka Ibarra 
v. United States (199 Fed. Appx. 367); Nieto-Perez, aka Na­

tera Perez v. United States (199 Fed. Appx. 365); Perez-

Benitez v. United States (199 Fed. Appx. 388); Perez-

Guzman, aka Perez-Martinez v. United States (199 Fed. 
Appx. 369); and Perez-Herrera v. United States (199 Fed. 
Appx. 383). C. A. 5th Cir. Certiorari denied. 

No. 06–8261. Louis v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8267. Plancarte v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–8268. Tyree v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 4. 

No. 06–8277. Moore v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 494. 
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No. 06–8278. Moja-Plasticon, aka Guzman, aka Holl v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 194 Fed. Appx. 789. 

No. 06–8280. McGee v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 460 F. 3d 667. 

No. 06–8284. Lowery v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 158. 

No. 06–8285. Vega-Figueroa v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–173. San Carlos Apache Tribe v. Arizona et al.; 
and 

No. 06–333. Phelps Dodge Corp. v. San Carlos Apache 
Tribe et al. Sup. Ct. Ariz. Certiorari denied. Justice 
Breyer took no part in the consideration or decision of these 
petitions. Reported below: 212 Ariz. 64, 127 P. 3d 882. 

No. 06–443. Bruckelmyer v. T. H. E. Machine Co. C. A. 
Fed. Cir. Motion of Ground Heaters, Inc., for leave to file a brief 
as amicus curiae granted. Certiorari denied. Reported below: 
445 F. 3d 1374. 

No. 06–475. Blue Cross Blue Shield of Florida, Inc., 
et al. v. Abbott Laboratories et al. C. A. 11th Cir. Mo­
tions of BlueCross BlueShield of Massachusetts et al. and Law 
Professors Myriam Gilles and Guy Charles for leave to file briefs 
as amici curiae granted. Certiorari denied. Reported below: 
179 Fed. Appx. 600. 

No. 06–513. Houk, Warden v. Franklin. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 434 F. 3d 412. 

No. 06–524. Swan v. Wal-Mart Stores, Inc., et al. 
Commw. Ct. Pa. Certiorari denied. Justice Breyer took no 
part in the consideration or decision of this petition. 

No. 06–567. Jung et al. v. Association of American Medi­

cal Colleges et al. C. A. D. C. Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 184 Fed. Appx. 9. 
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No. 06–6984. Brown v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consid­
eration or decision of this petition. Reported below: 179 Fed. 
Appx. 845. 

No. 06–7259. Tsehai v. Long, Warden. C. A. 9th Cir. Cer­
tiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 06–7265. Douris v. Office of the Attorney General 
of Pennsylvania et al. C. A. 3d Cir. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this petition. Reported below: 174 Fed. Appx. 691. 

No. 06–7294. Lynch v. Citifinancial. Ct. App. Ohio, Lorain 
County. Certiorari denied. The Chief Justice took no part in 
the consideration or decision of this petition. 

No. 06–7333. Summers v. Ricci, Associate Administrator, 
New Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. Justice Alito took no part in the consideration or deci­
sion of this petition. 

No. 06–7349. Shelley v. Mapes, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Justice Alito took no part in the con­
sideration or decision of this petition. 

No. 06–7403. Box v. Wynder, Superintendent, State Cor­

rectional Institution at Dallas, et al. C. A. 3d Cir. Cer­
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. 

No. 06–7553. Savage v. Bonavitacola et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consid­
eration or decision of this petition. Reported below: 180 Fed. 
Appx. 384. 

No. 06–7582. Saylor v. Curry, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 06–7685. Taylor v. Wal-Mart Stores, Inc. Sup. Ct. 
La. Certiorari denied. Justice Breyer took no part in the 
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consideration or decision of this petition. Reported below: 926 
So. 2d 500. 

No. 06–7805. Sparks v. United States et al. C. A. 5th Cir. 
Certiorari before judgment denied. 

No. 06–8091. Hale v. United States. C. A. 7th Cir. Mo­
tion of petitioner to defer consideration of the petition for writ of 
certiorari denied. Certiorari denied. Reported below: 448 F. 
3d 971. 

No. 06–8262. Valencia Rios v. United States. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. 

No. 06–8661 (06A666). Hamilton v. Jones, Director, Okla­

homa Department of Corrections, et al. C. A. 10th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Breyer, and by him referred to the Court, denied. 
Certiorari denied. Justice Stevens and Justice Souter 
would grant the application for stay of execution. Reported 
below: 472 F. 3d 814. 

Rehearing Denied 

No. 04–10562. Calcari v. Ortiz, Executive Director, Col­

orado Department of Corrections, et al., 546 U. S. 858; 
No. 05–493. Ayers, Warden v. Belmontes, ante, p. 7; 
No. 05–1373. Dabish v. DaimlerChrysler Corp. et al., 

ante, p. 812; 
No. 05–1612. Rudd v. Shelby County, Tennessee, ante, 

p. 823; 
No. 05–8956. Temple v. United States, ante, p. 1018; 
No. 05–9463. Sims v. Cedar Park Elementary, 547 U. S. 

1115; 
No. 05–9853. White v. United States, ante, p. 1018; 
No. 05–10634. Guzman-Balbuena v. United States, ante, 

p. 1019; 
No. 05–10729. Williams v. Hinsley et al., ante, p. 831; 
No. 05–10869. Champion v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 834; 
No. 05–11015. Thompson v. Hamrick et al., ante, p. 839; 
No. 05–11075. Griffin v. Suthers et al., ante, p. 840; 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

ORDERS 1159 

549 U. S. January 8, 2007 

No. 05–11086. Vahidallah v. Professional Examination 
Service et al., ante, p. 841; 

No. 05–11132. Birotte v. McDonough, Secretary, Florida 
Department of Corrections, ante, p. 842; 

No. 05–11397. Neuhausser v. United States, ante, p. 945; 
No. 05–11513. Nesbitt v. United States, ante, p. 861; 
No. 05–11516. Bergman v. LaCouture, ante, p. 861; 
No. 05–11542. Saunders v. Edwards, Superintendent, 

Otisville Correctional Facility, et al., ante, p. 862; 
No. 05–11548. Bell v. United States, ante, p. 863; 
No. 05–11701. Pickard v. Thompson, Warden, ante, p. 872; 
No. 05–11703. McCalister v. United States, ante, p. 872; 
No. 05–11795. Green v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, et al., ante, p. 877; 

No. 06–64. Ramsey v. Irvine et al., ante, p. 884; 
No. 06–233. Gibson v. Ada County, Idaho, et al., ante, 

p. 994; 
No. 06–284. Keyter v. Locke, Governor of Washington, 

et al., ante, p. 995; 
No. 06–382. Bundy et al. v. Board et al., ante, p. 1052; 
No. 06–431. Widtfeldt v. Council for Discipline of the 

Nebraska Supreme Court, ante, p. 1020; 
No. 06–461. Saladino v. United States, ante, p. 997; 
No. 06–507. Williams v. Waldrep et al., ante, p. 1032; 
No. 06–5069. Crawford v. Wayne County Community Col­

lege District, ante, p. 894; 
No. 06–5090. Rivera-Diaz et al. v. American Airlines, 

Inc., et al., ante, p. 956; 
No. 06–5124. James v. York County Police Department 

et al., ante, p. 897; 
No. 06–5178. Lugo v. Runnels, Warden, ante, p. 900; 
No. 06–5192. Carrillo v. United States, ante, p. 901; 
No. 06–5236. Parrish v. Whorton, Director, Nevada De­

partment of Corrections, et al., ante, p. 904; 
No. 06–5406. Fohne v. Johanns, Secretary of Agricul­

ture, ante, p. 913; 
No. 06–5413. Palacios-Mungia v. United States, ante, 

p. 1055; 
No. 06–5455. Migliore v. Board of Review, New Jersey 

Department of Labor, ante, p. 915; 
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No. 06–5523. Ramirez v. Santa Fe County Adult Deten­

tion Center, ante, p. 919; 
No. 06–5543. Humphrey v. United States, ante, p. 1033; 
No. 06–5572. Bozeman v. Jaffey, ante, p. 922; 
No. 06–5600. Roux v. Southwestern Bell Yellow Pages, 

Inc., SBC, ante, p. 957; 
No. 06–5616. El-Ghazali, aka Ghazali, aka Rahman, aka 

Abd-El-Rahman v. United States, ante, p. 1055; 
No. 06–5620. Thatcher v. Romanowski, Warden, ante, 

p. 957; 
No. 06–5700. Rowsey v. Epps, Commissioner, Mississippi 

Department of Corrections, et al., ante, p. 959; 
No. 06–5823. In re Green, ante, p. 951; 
No. 06–5854. Williams-Bey v. Buss, Superintendent, In­

diana State Prison, ante, p. 977; 
No. 06–6059. Hendrickson v. Department of Veterans 

Affairs, ante, p. 979; 
No. 06–6074. Christian v. City of Sebring, Ohio, et al., 

ante, p. 998; 
No. 06–6111. Cooper v. United States, ante, p. 1056; 
No. 06–6120. Brooks v. United States District Court for 

the Eastern District of California, ante, p. 999; 
No. 06–6134. In re Mosseri, ante, p. 992; 
No. 06–6137. Catuara v. Washington Mutual Bank, F. A., 

ante, p. 999; 
No. 06–6138. Brownlee v. Curry, Warden, ante, p. 999; 
No. 06–6190. Muhammad v. United States, ante, p. 965; 
No. 06–6225. Burl v. Nicholson, Secretary of Veterans 

Affairs, et al., ante, p. 1001; 
No. 06–6228. Patton, aka Patten v. United States, ante, 

p. 966; 
No. 06–6232. Maia Pires v. Gonzales, Attorney General, 

ante, p. 1002; 
No. 06–6276. Moore v. Simpson, Warden, ante, p. 1027; 
No. 06–6310. Jackson v. Norris, Director, Arkansas De­

partment of Correction, ante, p. 1002; 
No. 06–6372. Boettner v. Texas, ante, p. 1035; 
No. 06–6384. Aguirre-Ganceda v. United States, ante, 

p. 981; 
No. 06–6476. Boyd v. Norris, Director, Arkansas Depart­

ment of Correction, et al., ante, p. 1036; 
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No. 06–6494. Censke v. Calhoun County Jail et al., 
ante, p. 1023; 

No. 06–6515. Winters v. Evans, Warden, ante, p. 1037; 
No. 06–6588. Krikorian v. Florida, ante, p. 1023; 
No. 06–6595. Mercado v. United States, ante, p. 1005; 
No. 06–6622. Burke v. Virginia, ante, p. 1023; 
No. 06–6626. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1058; 

No. 06–6632. Smith v. Rabion, ante, p. 1023; 
No. 06–6634. Sierotowicz v. New York City Department 

of Consumer Affairs, ante, p. 1023; 
No. 06–6643. Andrews v. United States, ante, p. 1006; 
No. 06–6702. Wilson v. Pollard, Warden, ante, p. 1024; 
No. 06–6711. Genao v. United States, ante, p. 1015; 
No. 06–6715. Hunter v. South Carolina, ante, p. 1060; 
No. 06–6826. Ross v. Wynder, Superintendent, State 

Correctional Institution at Dallas, et al., ante, p. 1062; 
No. 06–6828. Burnsed v. Florida, ante, p. 1024; 
No. 06–6834. Thompson v. United States, ante, p. 1011; 
No. 06–6862. Mitchell v. United States, ante, p. 1012; 
No. 06–6961. Dat Hoang v. Central Intelligence Agency 

et al., ante, p. 1063; 
No. 06–6973. Matthews v. Office of Personnel Manage­

ment, ante, p. 1039; 
No. 06–7084. In re Adams, ante, p. 1018; 
No. 06–7096. Federmann v. United States, ante, p. 1040; 
No. 06–7445. In re Skillern, ante, p. 1050; and 
No. 06–7458. In re Powell, ante, p. 1050. Petitions for re­

hearing denied. 

No. 05–11836. Gorko v. United States, ante, p. 946. Peti­
tion for rehearing denied. Justice Alito took no part in the 
consideration or decision of this petition. 

No. 06–253. Collier v. Pruett et al., ante, p. 1015; and 
No. 06–6516. Hooks v. Bank of America, ante, p. 1015. Pe­

titions for rehearing denied. Justice Breyer took no part in 
the consideration or decision of these petitions. 

No. 05–11165. Bess v. Praxair, Inc., ante, p. 843; 
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No. 06–5993. Michalski v. Poole, Superintendent, Five 
Points Correctional Facility, ante, p. 936; and 

No. 06–6524. Duval v. United States, ante, p. 986. Motions 
of petitioners for leave to file petitions for rehearing denied. 

January 10, 2007 

Dismissal Under Rule 46 

No. 05–1544. Ocwen Loan Servicing, LLC, as Successor 
in Interest to Ocwen Federal Bank, FSB v. Washington. 
Sup. Ct. Ala. Certiorari dismissed under this Court’s Rule 46. 
Reported below: 939 So. 2d 6. 

January 12, 2007 
Certiorari Granted 

No. 05–1284. Watson et al. v. Philip Morris Cos., Inc., 
et al. C. A. 8th Cir. Certiorari granted. Reported below: 
420 F. 3d 852. 

No. 06–376. Hinck et ux. v. United States. C. A. Fed. Cir. 
Certiorari granted. Reported below: 446 F. 3d 1307. 

No. 06–531. Struhs, Secretary, Florida Department of 
Environmental Protection, et al. v. Wyner et al. C. A. 
11th Cir. Certiorari granted. Reported below: 179 Fed. Appx. 
566. 

No. 06–413. Uttecht, Superintendent, Washington 
State Penitentiary v. Brown. C. A. 9th Cir. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari granted. Reported below: 451 F. 3d 946. 

January 16, 2007 

Dismissals Under Rule 46 

No. 06–32. Herrera-Ceja v. Gonzales, Attorney Gen­

eral. C. A. 10th Cir. Certiorari dismissed under this Court’s 
Rule 46. Reported below: 172 Fed. Appx. 865. 

No. 06–673. Alsamhouri v. Gonzales, Attorney General. 
C. A. 1st Cir. Certiorari dismissed under this Court’s Rule 46. 
Reported below: 458 F. 3d 15. 
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Certiorari Granted—Vacated and Remanded 

No. 05–656. MedImmune, Inc. v. Centocor, Inc., et al. 
C. A. Fed. Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of MedImmune, Inc. 
v. Genentech, Inc., ante, p. 118. Reported below: 409 F. 3d 1376. 

No. 05–1472. Miller, Superintendent, Eastern Correc­

tional Facility v. Rodriguez. C. A. 2d Cir. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Carey v. Musladin, ante, p. 70. Re­
ported below: 439 F. 3d 68. 

No. 05–1527. Schmidt, Sheriff, Shawano County, Wiscon­

sin v. Van Patten. C. A. 7th Cir. Certiorari granted, judg­
ment vacated, and case remanded for further consideration in 
light of Carey v. Musladin, ante, p. 70. Reported below: 434 
F. 3d 1038. 

No. 06–263. Haas et al. v. Quest Recovery Services, Inc., 
et al. C. A. 6th Cir. Motion of the United States for leave to 
intervene granted. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of 28 U. S. C. 
§ 2403(a) to consider the views of the United States. Reported 
below: 174 Fed. Appx. 265. 

Justice Ginsburg, concurring. 
I concur in the Court’s order granting the petition for certiorari, 

vacating the Court of Appeals’ judgment, and remanding for con­
sideration of the United States’ views in light of 28 U. S. C. 
§ 2403(a). The United States points out that had the Sixth Circuit 
attended to United States v. Georgia, 546 U. S. 151 (2006), it might 
not have reached the question whether Title II of the Americans 
with Disabilities Act of 1990, 104 Stat. 337, as amended, 42 U. S. C. 
§ 12131 et seq., abrogated the State of Ohio’s Eleventh Amend­
ment immunity with respect to petitioners’ claims. That is so 
because the Court of Appeals also held that petitioners failed to 
state a claim for relief against Ohio under Title II. I write sepa­
rately to note that two aspects of the Sixth Circuit’s alternative 
rulings are puzzling, calling into question the adequacy of those 
rulings to support the Court of Appeals’ judgment. 

First, petitioners alleged that Ohio discriminated against Ra­
chel Haas by failing to ensure that she was housed in a handicap 
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accessible correctional facility. The Court of Appeals held this 
claim barred by judicial immunity, even though no judge was 
named a defendant in this action. The court cited no authority 
for according the benefit of judicial immunity to defendants who 
are not judges. 

Second, petitioners asserted, as a discrete basis for Ohio’s lia­
bility, the State’s ownership of the building housing the private 
correctional facility to which Haas was assigned. See Dept. of 
Justice, Civil Rights Division, Disability Rights Section, Ameri­
cans with Disabilities Act: Title II Technical Assistance Manual 
§ 1.3000 (Nov. 1993) (explaining that a public entity may be liable 
as a landlord). The Sixth Circuit held that petitioners failed to 
satisfy special “pleading requirements” set forth in Johnson v. 
Saline, 151 F. 3d 564 (1998), for alleging a claim against Ohio as 
a landlord. Under this Court’s jurisprudence, however, federal 
courts ordinarily have no warrant to impose heightened pleading 
standards not prescribed by statute or rule. See, e. g., Leather­
man v. Tarrant County Narcotics Intelligence and Coordination 
Unit, 507 U. S. 163, 168 (1993). Neither Johnson nor the decision 
at hand offers any justification for applying special pleading rules 
to Title II claims. 

If, on remand, the Court of Appeals again holds that petitioners 
failed to state a claim under Title II, this Court would benefit 
from a fuller statement of the reasons underlying that decision. 
Further review here would also be aided if, on remand, the Sixth 
Circuit clarified whether any aspect of Ohio’s Title II liability was 
covered by the settlement agreement the parties entered into 
while this case was pending in the District Court. Ohio here 
contends that, as part of that agreement, it has been released 
from Title II liability as a landlord. The Sixth Circuit stated 
only that the parties settled Ohio’s liability as a landlord under a 
different statute, the Rehabilitation Act of 1973, 87 Stat. 355, as 
amended, 29 U. S. C. § 701 et seq., and petitioners do not concede 
that they have released their Title II landlord-liability claim. 

No. 06–7182. Herrera Martinez v. United States. C. A. 
8th Cir. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of United States v. 
Booker, 543 U. S. 220 (2005). Reported below: 354 F. 3d 932. 
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Miscellaneous Orders 

No. 06A601. Muhammas v. Maryland Attorney Grievance 
Commission. Ct. App. Md. Application for stay, addressed to 
Justice Ginsburg and referred to the Court, denied. 

No. 06M57. Obot et ux. v. Commissioner of Internal Rev­

enue. Motion to direct the Clerk to file petition for writ of 
certiorari out of time denied. 

No. 06–5247. Fry v. Pliler, Warden. C. A. 9th Cir. [Cer­
tiorari granted, ante, p. 1092.] Motion of petitioner for appoint­
ment of counsel granted. Victor S. Haltom, Esq., of Sacramento, 
Cal., is appointed to serve as counsel for petitioner. 

No. 06–8500. In re Berryhill. Petition for writ of habeas 
corpus denied. 

No. 06–701. In re Bray et al.; and 
No. 06–782. In re Gibson et al. Petitions for writs of man­

damus denied. 

No. 06–7749. In re Williams. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Denied 

No. 05–9470. Allen v. Reed, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 427 F. 3d 767. 

No. 05–9953. Vogt v. Novak, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 153 Fed. Appx. 474. 

No. 05–10559. Jackson v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 05–10716. Boysen v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 05–10998. Livingston v. Washington. Sup. Ct. Wash. 
Certiorari denied. 

No. 06–274. South Carolina State Board of Dentistry v. 
Federal Trade Commission. C. A. 4th Cir. Certiorari denied. 
Reported below: 455 F. 3d 436. 

No. 06–334. Appoloni et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 450 F. 3d 185. 
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No. 06–367. Yi Feng Zheng v. Gonzales, Attorney Gen­

eral. C. A. 11th Cir. Certiorari denied. Reported below: 451 
F. 3d 1287. 

No. 06–370. Dorado, Individually and as Mother and 
Next Friend of Miranda, a Minor, et al. v. County of El 
Paso, Texas. Ct. App. Tex., 8th Dist. Certiorari denied. Re­
ported below: 180 S. W. 3d 854. 

No. 06–466. Pacific Gas & Electric Co. v. San Luis Obispo 
Mothers for Peace et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 449 F. 3d 1016. 

No. 06–489. Carson Concrete Corp. et al. v. Chao, Secre­

tary of Labor. C. A. 3d Cir. Certiorari denied. Reported 
below: 168 Fed. Appx. 543. 

No. 06–497. Potomac Electric Power Co. et al. v. Mastro. 
C. A. D. C. Cir. Certiorari denied. Reported below: 447 F. 
3d 843. 

No. 06–502. Bancoult et al. v. McNamara et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 445 F. 3d 427. 

No. 06–516. Ross, Individually and as Next Friend of 
Ross et al., Minor Children, et al. v. Allstate Texas 
Lloyds Insurance Co. C. A. 5th Cir. Certiorari denied. Re­
ported below: 426 F. 3d 745. 

No. 06–529. Jones, as Personal Representative of the 
Estate of Jones, Deceased v. Kish et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 438 F. 3d 685. 

No. 06–616. City of Kennewick, Washington, et al. v. 
Rogers et ux.; and 

No. 06–626. Dopke et ux. v. Rogers et ux. C. A. 9th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 657. 

No. 06–652. Didden et al. v. Village of Port Chester, 
New York, et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 173 Fed. Appx. 931. 

No. 06–655. Wallace v. Graphic Management Associates 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 197 
Fed. Appx. 138. 
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No. 06–662. Muresan v. United States Trustee et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–686. Iromuanya v. Nebraska. Sup. Ct. Neb. Cer­
tiorari denied. Reported below: 272 Neb. 178, 719 N. W. 2d 263. 

No. 06–721. Burrell et ux. v. Armijo, Governor of Santa 
Ana Pueblo and Acting Chief of Santa Ana Tribal Police, 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 456 
F. 3d 1159. 

No. 06–732. Evans, Wrongful Death Beneficiary of 
Evans v. Dailami-Pour. C. A. 5th Cir. Certiorari denied. 

No. 06–733. Collard v. Texas. C. A. 5th Cir. Certiorari 
denied. 

No. 06–743. Robert v. Department of Justice. C. A. 2d 
Cir. Certiorari denied. Reported below: 193 Fed. Appx. 8. 

No. 06–761. Sanders v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. Reported below: 191 S. W. 3d 272. 

No. 06–773. Clark v. Missouri. Sup. Ct. Mo. Certiorari de­
nied. Reported below: 197 S. W. 3d 598. 

No. 06–784. Hirczy v. Hamilton et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 357. 

No. 06–800. Bosley v. Texas. Ct. App. Tex., 2d Dist. Cer­
tiorari denied. 

No. 06–802. Craig v. United States (Reported below: 64 
M. J. 175); Boles v. United States (64 M. J. 186); Bricker v. 
United States (64 M. J. 176); Diaz v. United States (64 M. J. 
176); Duran v. United States (64 M. J. 229); Durfee v. United 
States (64 M. J. 178); Forney v. United States (64 M. J. 175); 
Francois v. United States (64 M. J. 176); Gaines v. United 
States (64 M. J. 176); Gilmore v. United States (64 M. J. 176); 
Harris v. United States (64 M. J. 236); Humphrey v. United 
States (64 M. J. 176); Jenkins v. United States (64 M. J. 175); 
Johnson v. United States (64 M. J. 176); Kamely v. United 
States (64 M. J. 176); Leger v. United States (64 M. J. 228); 
Lucas v. United States (64 M. J. 180); McClelland v. United 
States (64 M. J. 176); Owens v. United States (64 M. J. 176); 
Phillips v. United States (64 M. J. 176); Pritchett v. United 
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States (64 M. J. 177); Ruggs v. United States (64 M. J. 176); 
Shiloh v. United States (64 M. J. 177); Spencer v. United 
States (64 M. J. 176); Szymczyk v. United States (64 M. J. 
179); Thompson v. United States (64 M. J. 175); Tilman v. 
United States (64 M. J. 176); White v. United States (64 M. J. 
176); and Williams v. United States (64 M. J. 176). C. A. 
Armed Forces. Certiorari denied. 

No. 06–807. Caropelo v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–813. Woodall v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 171 Fed. Appx. 778. 

No. 06–818. Boston v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 890. 

No. 06–5113. Nelson v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. 

No. 06–5142. Madrigal Paz v. Washington. Sup. Ct. Wash. 
Certiorari denied. 

No. 06–5377. Hawkins v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 06–5451. Jackson v. Dingle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 06–5634. Butler v. Minnesota. Ct. App. Minn. Cer­
tiorari denied. 

No. 06–6088. McGee v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 38 Cal. 4th 682, 133 P. 3d 1054. 

No. 06–6157. Lewis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 344. 

No. 06–6345. Cicci v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 06–6358. Bryant v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–6563. Rodriguez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 152. 
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No. 06–7048. Tiner v. Oregon. Sup. Ct. Ore. Certiorari de­
nied. Reported below: 340 Ore. 551, 135 P. 3d 305. 

No. 06–7076. Finkelstein v. Spitzer, Attorney General 
of New York. C. A. 2d Cir. Certiorari denied. Reported 
below: 455 F. 3d 131. 

No. 06–7140. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 448 F. 3d 1017. 

No. 06–7549. Scharf v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–7614. Mitchell v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 588 Pa. 19, 902 A. 2d 430. 

No. 06–7664. Schwab v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 451 F. 3d 1308. 

No. 06–7698. Smith v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 889 A. 2d 119. 

No. 06–7704. Carter v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–7708. Stanley v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 449 F. 3d 1060. 

No. 06–7711. Elms v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–7712. Compton v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–7713. Cary v. Rosenblatt, Judge, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 180 Fed. Appx. 447. 

No. 06–7714. Esmael v. United Kingdom Secret Intelli­

gence Service. C. A. 9th Cir. Certiorari denied. 

No. 06–7717. Balkum v. Plescia, Superintendent, Wash­

ington Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 06–7729. Norris v. Housing Authority of New Or­

leans et al. C. A. 5th Cir. Certiorari denied. 

No. 06–7735. Payan v. Texas. Ct. App. Tex., 1st Dist. Cer­
tiorari denied. Reported below: 199 S. W. 3d 380. 

No. 06–7746. Adames v. New York City Board of Elec­

tions et al. C. A. 2d Cir. Certiorari denied. 

No. 06–7754. Jackson v. Mississippi. Ct. App. Miss. Cer­
tiorari denied. Reported below: 935 So. 2d 1108. 

No. 06–7756. Blackman v. Donahue, Commissioner, Indi­

ana Department of Correction, et al.; and Blackman v. 
Haalek et al. C. A. 7th Cir. Certiorari denied. 

No. 06–7759. Johnson v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–7761. Woods v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7763. Walker v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 610. 

No. 06–7765. Dozier v. Ricci, Associate Administrator, 
New Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 199 Fed. Appx. 165. 

No. 06–7771. White v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–7782. Porter v. Palmer, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–7794. Morefield v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 894 A. 2d 821. 

No. 06–7795. Dally v. O’Fallon, Administrator, Cascade 
County Regional Adult Detention Center. Sup. Ct. Mont. 
Certiorari denied. Reported below: 333 Mont. 549, 143 P. 3d 702. 

No. 06–7801. Equels v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 181 Fed. Appx. 642. 
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No. 06–7806. Lovely v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 437. 

No. 06–7814. Wholaver v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 588 Pa. 218, 903 A. 2d 1178. 

No. 06–7820. Cole v. McKee, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7844. Ceo v. Klem, Superintendent, State Correc­

tional Institution at Mahanoy, et al. C. A. 3d Cir. Certio­
rari denied. 

No. 06–7879. Jennings v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–7900. Pearson v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–7913. Clark v. Johnson et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 181 Fed. Appx. 606. 

No. 06–7918. Brown v. Stowitzky, Superintendent, State 
Regional Correctional Facility at Mercer, et al. C. A. 
3d Cir. Certiorari denied. 

No. 06–7935. Taylor v. Scribner, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–7984. Turay v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. 

No. 06–8028. Gonzalez, aka Quinones v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 188 Fed. 
Appx. 547. 

No. 06–8041. Henderawan v. Gonzales, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 191 
Fed. Appx. 569. 

No. 06–8046. Moore v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 272 Neb. 71, 718 N. W. 2d 537. 

No. 06–8060. Huser v. Antonelli, Terry, Stout & Kraus, 
LLP. C. A. 4th Cir. Certiorari denied. Reported below: 174 
Fed. Appx. 754. 
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No. 06–8110. Wheeler v. Schuetzle, Warden. Sup. Ct. 
N. D. Certiorari denied. 

No. 06–8111. McLean v. Stieneke et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 180 Fed. Appx. 451. 

No. 06–8156. Segalla v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 17. 

No. 06–8177. Adams v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 451 F. 3d 471. 

No. 06–8203. Walkup v. Haines, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 06–8243. Jaramillo v. Schriro, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–8248. Robinson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 824. 

No. 06–8271. Dimas-Salgado, aka Dimas, aka Dimas Sal­

gado v. United States (Reported below: 203 Fed. Appx. 610); 
Lanza-Paz v. United States (203 Fed. Appx. 623); Tzep-

Mejia v. United States (461 F. 3d 522); Valdivia-Cardona v. 
United States (203 Fed. Appx. 649); Guzman-Sanchez v. 
United States (203 Fed. Appx. 628); Oviedo-Vasquez, aka 
Vasquez-Cordero v. United States (203 Fed. Appx. 668); 
Rodriguez-Benitez v. United States (203 Fed. Appx. 656); 
Velasquez-Diaz v. United States (203 Fed. Appx. 654); 
Espiricueta-Casanova v. United States (203 Fed. Appx. 653); 
and Martinez v. United States (203 Fed. Appx. 645). C. A. 
5th Cir. Certiorari denied. 

No. 06–8272. Dorantes-Mendoza v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 203 Fed. Appx. 765. 

No. 06–8279. Noe, aka Randall v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 191 Fed. Appx. 216. 

No. 06–8288. Ramsey v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–8289. Roberts v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 278. 
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No. 06–8290. Ruan-Duvernay v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–8293. Kimball v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 373. 

No. 06–8302. Phillips v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 154. 

No. 06–8304. Meza-Estrada v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 544. 

No. 06–8308. Venetucci v. Department of State. C. A. 
2d Cir. Certiorari denied. Reported below: 172 Fed. Appx. 337. 

No. 06–8309. Ficken v. Rice, Secretary of State, et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–8311. Rivera v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 23. 

No. 06–8318. Bonaparte v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8322. Gatlin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 798. 

No. 06–8323. Huerta v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 383. 

No. 06–8328. Isler v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–8329. Flores-Guzman, aka Flores-Solis v. United 
States (Reported below: 198 Fed. Appx. 391); Betances-Ochoa, 
aka Leyva-Rodriguez, aka Portillo, aka Betancias-Ochoa, 
aka Ochoa v. United States (197 Fed. Appx. 373); Carillo-

Gregio v. United States (199 Fed. Appx. 370); Gonzalez-

Sanchez v. United States (199 Fed. Appx. 382); Lopez-

Delgadillo v. United States (199 Fed. Appx. 397); and 
Olivas-Monzarate v. United States (199 Fed. Appx. 380). 
C. A. 5th Cir. Certiorari denied. 

No. 06–8331. McGaughey v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 305. 
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No. 06–8344. Vansach v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 458 F. 3d 694. 

No. 06–8345. Tatum v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 810. 

No. 06–8347. Arzola-Amaya v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 194 Fed. Appx. 231. 

No. 06–8348. Boyle v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8354. Juvenile v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 650. 

No. 06–8357. Wells v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 1. 

No. 06–8359. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 432 F. 3d 1189. 

No. 05–853. McGowan v. NJR Service Corp. et al. C. A. 
3d Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. Reported below: 423 
F. 3d 241. 

No. 05–1101. United States v. Omer. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 395 F. 3d 1087. 

Statement of Justice Scalia respecting the denial of the peti­
tion for writ of certiorari. 

My dissent in United States v. Resendiz-Ponce, ante, p. 111, 
warned that the Court’s opinion was “effecting a revolution in 
our jurisprudence regarding the requirements of an indictment,” 
ante, at 114, and that it would provide a license for the Govern­
ment to avoid explicating the elements of a criminal offense when­
ever it feels the “common parlance” of the crime’s name evokes 
them, ante, at 111–112. I had not realized how quickly that li­
cense would be exercised. Barely 24 hours after we released 
Resendiz-Ponce, the Solicitor General filed a supplemental brief 
in this case, which raises the question (avoided in Resendiz-Ponce) 
whether the omission of an element of the offense from a federal 
indictment can constitute harmless error. The supplemental brief 
urged us not to grant review in this case for the following reason: 

“In the wake of the Court’s decision in Resendiz-Ponce . . .  
it appears that the indictment in this case was not constitu­
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tionally deficient. As the Court has noted, it is well settled 
that the term ‘fraud’ requires a misrepresentation or conceal­
ment of material fact . . . just as the term ‘attempt,’ ‘as used 
in the law for centuries,’ encompasses an overt-act require­
ment, see Resendiz-Ponce, [ante, at 107]. The indictment 
[for fraud] in this case therefore need not have separately 
alleged that the scheme at issue (or any statement made in 
the course of the scheme) was materially false or deceptive.” 
Supp. Brief for United States 2. 

That is not the reason I concur in the Court’s decision to deny 
certiorari. It may, however, be a good reason—depending upon 
how the crime of fraud fares in our new some-crimes-are-self­
defining jurisprudence. Another frontier of law opened by this 
Court, full of opportunity and adventure for lawyers and judges. 

No. 06–119. District of Columbia Water and Sewer Au­

thority v. Friends of the Earth, Inc., et al. C. A. D. C. 
Cir. Motion of National Association of Clean Water Agencies 
et al. for leave to file a supplemental brief as amici curiae denied. 
Certiorari denied. Reported below: 446 F. 3d 140. 

No. 06–407. Saville v. International Business Machines 
Corp. C. A. 10th Cir. Certiorari denied. Justice Breyer 
took no part in the consideration or decision of this petition. Re­
ported below: 188 Fed. Appx. 667. 

No. 06–499. Morrison v. Board of Law Examiners of 
North Carolina et al. C. A. 4th Cir. Motion of Association 
of Corporate Counsel for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 453 F. 3d 190. 

No. 06–760. Cooper, on Behalf of Herself and All 
Others Similarly Situated, et al. v. IBM Personal Pen­

sion Plan et al. C. A. 7th Cir. Certiorari denied. Justice 
Breyer took no part in the consideration or decision of this 
petition. Reported below: 457 F. 3d 636. 

No. 06–5590. Joseph v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 178 Fed. Appx. 162. 

Statement of Justice Stevens respecting the denial of the 
petition for writ of certiorari. 

In Dickerson v. United States, 530 U. S. 428 (2000), we held 
that the first sentence of 18 U. S. C. § 3501(a) is unconstitutional. 
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In this case the Court of Appeals affirmed the District Court’s 
rejection of the petitioner’s request for an instruction relating to 
the voluntariness of her confession—an instruction that the third 
sentence of § 3501(a) requires. The Court of Appeals reasoned 
that Dickerson had invalidated all of § 3501 and not just the first 
sentence. As the Solicitor General concedes, that holding was 
erroneous. While I am persuaded that the arguably harmless 
character of the trial judge’s error provides a proper reason for 
denying the petition for certiorari, I think it important to note 
that our denial does not endorse the incorrect reasoning in the 
opinion of the Court of Appeals. 

No. 06–7834. Simmons v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Justice Breyer would grant the petition for writ 
of certiorari. Reported below: 191 S. W. 3d 557. 

Rehearing Denied 

No. 05–11647. Wadlington v. United States, ante, p. 1077; 
No. 06–6542. Burlison v. United States District Court 

for the Middle District of Florida, ante, p. 1037; 
No. 06–6579. Wilms v. Brown, ante, p. 1057; and 
No. 06–6610. Wheeler v. North Dakota, ante, p. 1038. 

Petitions for rehearing denied. 

January 17, 2007 
Certiorari Denied 

No. 06–8864 (06A702). Moore v. Livingston, Executive Di­

rector, Texas Department of Criminal Justice, et al. Ct. 
Crim. App. Tex. Application for stay of execution of sentence of 
death, presented to Justice Scalia, and by him referred to the 
Court, denied. Certiorari denied. 

January 19, 2007 
Miscellaneous Order 

No. 06A678. Coalition to Defend Affirmative Action 
et al. v. Granholm, Governor of Michigan, et al. Applica­
tion to vacate the stay entered by the United States Court of 
Appeals for the Sixth Circuit on December 29, 2006, presented to 
Justice Stevens, and by him referred to the Court, denied. 
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Probable Jurisdiction Postponed 

No. 06–618. Office of Senator Mark Dayton v. Hanson. 
Appeal from C. A. D. C. Cir. Further consideration of question 
of jurisdiction postponed to hearing of case on the merits. In 
addition to the question presented by the statement as to jurisdic­
tion, counsel are directed to brief and argue the following ques­
tions: “(1) Was the office of Senator Mark Dayton entitled to 
appeal the judgment of the Court of Appeals for the District of 
Columbia Circuit directly to this Court? (2) Was this case ren­
dered moot by the expiration of the term of office of Senator 
Dayton?” The Chief Justice took no part in the consideration 
or decision of this case. Reported below: 459 F. 3d 1. 

No. 06–969. Federal Election Commission v. Wisconsin 
Right to Life, Inc.; and 

No. 06–970. McCain, United States Senator, et al. v. 
Wisconsin Right to Life, Inc. Appeals from D. C. D. C. Fur­
ther consideration of question of jurisdiction postponed to hearing 
of cases on the merits. Cases consolidated, and a total of one 
hour allotted for oral argument. Appellants’ briefs are to be filed 
with the Clerk and served upon opposing counsel on or before 2 
p.m., Friday, February 23, 2007. Appellee’s brief is to be filed 
with the Clerk and served upon opposing counsel on or before 2 
p.m., Friday, March 23, 2007. Reply briefs, if any, are to be filed 
with the Clerk and served upon opposing counsel on or before 2 
p.m., Wednesday, April 18, 2007. Reported below: 466 F. Supp. 
2d 195. 

Certiorari Granted 

No. 05–1448. Beck, Liquidating Trustee of the Estates 
of Crown Vantage, Inc., et al. v. PACE International 
Union et al. C. A. 9th Cir. Certiorari granted. Reported 
below: 427 F. 3d 668. 

No. 06–134. Permanent Mission of India to the United 
Nations et al. v. City of New York, New York. C. A. 2d 
Cir. Certiorari granted. Reported below: 446 F. 3d 365. 

No. 06–562. United States v. Atlantic Research Corp. 
C. A. 8th Cir. Certiorari granted. Reported below: 459 F. 3d 
827. 

No. 06–8120. Brendlin v. California. Sup. Ct. Cal. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 



549ORD Unit: $PT1 [03-28-10 11:51:58] PGT: ORD1PP (Prelim. Print)

1178 OCTOBER TERM, 2006 

January 19, 22, 2007 549 U. S. 

Certiorari granted. Reported below: 38 Cal. 4th 1107, 136 P. 
3d 845. 

No. 05–85. Powerex Corp. v. Reliant Energy Services, 
Inc., et al. C. A. 9th Cir. Motions of Government of Canada 
and Province of British Columbia for leave to file briefs as amici 
curiae granted. Certiorari granted limited to Question 1 pre­
sented by the petition. In addition, the parties are directed to 
brief and argue the following question: “Whether the Court of 
Appeals had jurisdiction to review the District Court’s remand 
order, notwithstanding 28 U. S. C. § 1447(d).” Reported below: 
391 F. 3d 1011. 

January 22, 2007 

Certiorari Granted—Vacated and Remanded 

No. 05–1630. Gonzales, Attorney General v. Penuliar. 
C. A. 9th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Gonzales v. 
Duenas-Alvarez, ante, p. 183. Reported below: 435 F. 3d 961. 

No. 05–11825. Soto-Rodriguez v. United States. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Gonzales v. Duenas-
Alvarez, ante, p. 183. Reported below: 177 Fed. Appx. 557. 

No. 06–6565. Regalado-Flores v. United States. C. A. 
5th Cir. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Lopez v. Gonzales, 
ante, p. 47. Reported below: 185 Fed. Appx. 397. 

Miscellaneous Orders 

No. 06–6668. Thompson et ux. v. California ex rel. Mon­

terey Mushrooms, Inc. Ct. App. Cal., 6th App. Dist. Motion 
of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until February 12, 2007, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 

No. 06–858. In re Odeh. C. A. 5th Cir. Petition for writ 
of common-law certiorari denied. Reported below: 185 Fed. 
Appx. 346. 
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No. 06–8509. In re Ward. Petition for writ of habeas cor­
pus denied. 

No. 06–8512. In re Andrews. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 06–698. In re Von Ondarza; and 
No. 06–7889. In re Lanoue. Petitions for writs of manda­

mus denied. 

Certiorari Denied. (See also No. 06–858, supra.) 

No. 06–234. Information Systems & Networks Corp. v. 
United States. C. A. Fed. Cir. Certiorari denied. Reported 
below: 437 F. 3d 1173. 

No. 06–406. Winston v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 444 F. 3d 115. 

No. 06–435. Desselle v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 450 F. 3d 179. 

No. 06–440. McDonald v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 643. 

No. 06–450. Puertas v. Caruso, Director, Michigan De­

partment of Corrections, et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 168 Fed. Appx. 689. 

No. 06–528. Lundeen et al. v. Canadian Pacific Railway 
Co. et al. C. A. 8th Cir. Certiorari denied. Reported below: 
447 F. 3d 606. 

No. 06–542. D. F., by His Parent and Natural Guardian, 
Finkle v. Board of Education of Syosset Central School 
District et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 180 Fed. Appx. 232. 
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No. 06–564. Campbell et al. v. North Dakota. Sup. Ct. 
N. D. Certiorari denied. Reported below: 719 N. W. 2d 374. 

No. 06–646. Hankin Family Partnership et al. v. Realen 
Valley Forge Greenes Associates. C. A. 3d Cir. Certio­
rari denied. 

No. 06–677. Nicholaw v. Infinity Broadcasting Corp. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–678. Caesar v. Megamillion Biggame Lottery 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 193 
Fed. Appx. 119. 

No. 06–681. Jonas v. Discount Auto Center. Ct. App. 
S. C. Certiorari denied. 

No. 06–682. Board of Supervisors of Palmyra Township 
et al. v. Lakeside Resort Enterprises, LP, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 455 F. 3d 154. 

No. 06–684. AFSCME Local 818 et al. v. City of Water­

bury, Connecticut, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 198 Fed. Appx. 47. 

No. 06–685. Fuesting v. Zimmer, Inc. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 448 F. 3d 936. 

No. 06–693. Falkner et al. v. Inglis et al. C. A. Fed. 
Cir. Certiorari denied. Reported below: 448 F. 3d 1357. 

No. 06–695. Abed et ux. v. Higgins, Independent Execu­

trix of the Estate of Higgins. Ct. App. Colo. Certiorari 
denied. 

No. 06–699. Cobb, Widow of Gibbs v. Central States, 
Southwest and Southeast Areas Pension Fund. C. A. 5th 
Cir. Certiorari denied. Reported below: 461 F. 3d 632. 

No. 06–702. Vazquez-Valentin v. Santiago-Diaz, Individu­

ally and as Mayor of Toa Baja, Puerto Rico, et al. C. A. 
1st Cir. Certiorari denied. Reported below: 459 F. 3d 144. 

No. 06–704. Sabo v. Ohio. Ct. App. Ohio, Franklin County. 
Certiorari denied. 
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No. 06–706. Ash et al. v. Tyson Foods, Inc. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 924. 

No. 06–707. Alaska Constitutional Legal Defense Con­

servation Fund, Inc., et al. v. Kempthorne, Secretary of 
the Interior, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 198 Fed. Appx. 601. 

No. 06–711. Loriz et ux. v. Connaughton et al. C. A. 6th 
Cir. Certiorari denied. 

No. 06–714. Morales v. Smith, Superintendent, Shawan­

gunk Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–716. Korsinsky v. Environmental Protection 
Agency et al. (two judgments). C. A. 2d Cir. Certiorari de­
nied. Reported below: 192 Fed. Appx. 42 (first judgment) and 71 
(second judgment). 

No. 06–731. Smyth v. Carter, Attorney General of Indi­

ana, et al. Ct. App. Ind. Certiorari denied. Reported below: 
845 N. E. 2d 219. 

No. 06–746. Hyundai Motor America v. Razor. Sup. Ct. 
Ill. Certiorari denied. Reported below: 222 Ill. 2d 75, 854 
N. E. 2d 607. 

No. 06–764. Frederick v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 936 So. 2d 580. 

No. 06–775. Wrona v. Office of Disciplinary Counsel of 
the Supreme Court of Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 589 Pa. 337, 908 A. 2d 1281. 

No. 06–793. A. A. et al. v. New Jersey et al. Super. Ct. 
N. J., App. Div. Certiorari denied. Reported below: 384 N. J. 
Super. 481, 895 A. 2d 453. 

No. 06–794. Block v. Kelly Services, Inc., et al. C. A. 
5th Cir. Certiorari denied. Reported below: 197 Fed. Appx. 346. 

No. 06–821. Lather v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 110 Ohio St. 3d 270, 853 N. E. 2d 279. 

No. 06–842. Momin v. United States. C. A. 5th Cir. Cer­
tiorari denied. 
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No. 06–849. Cohen v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 459 F. 3d 490. 

No. 06–869. Cruz-Arroyo v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 461 F. 3d 69. 

No. 06–6069. Garrett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 295. 

No. 06–6096. Holmes v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–6647. Boyd v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–6650. Barry v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 445 F. 3d 741. 

No. 06–6865. Ellis v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–7232. Guerra v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 37 Cal. 4th 1067, 129 P. 3d 321. 

No. 06–7253. Agofsky v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 458 F. 3d 369. 

No. 06–7269. Vasquez-Garcia v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 449 F. 3d 870. 

No. 06–7289. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 441 F. 3d 1330. 

No. 06–7407. Tinsley v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 172 Fed. Appx. 431. 

No. 06–7607. Alexander v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 198 Fed. Appx. 354. 

No. 06–7836. Sweatmon v. Jones et al. Ct. Sp. App. Md. 
Certiorari denied. 

No. 06–7846. Daley v. Federal Bureau of Prisons et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 199 Fed. 
Appx. 119. 
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No. 06–7861. Hong Mai v. Southeast Produce et al. Ct. 
App. N. Y. Certiorari denied. Reported below: 7 N. Y. 3d 825, 
855 N. E. 2d 1168. 

No. 06–7862. Jerry-El v. Petsock et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–7868. Cardenas v. Base et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–7870. Phillips v. Patrick, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 678. 

No. 06–7873. Z. W. v. Franklin County Children Serv­

ices. Ct. App. Ohio, Franklin County. Certiorari denied. 

No. 06–7885. Conway v. Superior Court of California, 
Alameda County, et al. C. A. 9th Cir. Certiorari denied. 

No. 06–7898. Farina v. Florida et al. Sup. Ct. Fla. Cer­
tiorari denied. Reported below: 937 So. 2d 612. 

No. 06–7901. Payton v. Kramer, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 584. 

No. 06–7904. Mayer v. Corbett, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 186 Fed. Appx. 262. 

No. 06–7906. Lauer v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, et al. C. A. 5th Cir. Certiorari denied. 

No. 06–7909. Woods v. Baystate Health Systems et al. 
C. A. 1st Cir. Certiorari denied. 

No. 06–7927. Walker v. Wilkinson, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 328. 

No. 06–7929. Madison v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–7931. Moore v. Zeller et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 793. 
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No. 06–7932. Miller v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 06–7946. Burrell v. McIlroy et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 464 F. 3d 853. 

No. 06–7981. McCollum v. Workers’ Compensation Ap­

peal Board (Southeastern Pennsylvania Transportation 
Authority). Commw. Ct. Pa. Certiorari denied. 

No. 06–8027. Greene v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 197 S. W. 3d 76. 

No. 06–8061. Frey v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 588 Pa. 326, 904 A. 2d 866. 

No. 06–8067. Creveling v. Washington. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 521. 

No. 06–8107. Menei v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. 

No. 06–8130. Hitter v. Hagan, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 187 Fed. Appx. 324. 

No. 06–8174. Parker v. Coppedge et ux. Ct. App. Tex., 7th 
Dist. Certiorari denied. 

No. 06–8179. Gregg v. New York City Department of Ed­

ucation. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied. Reported below: 22 App. Div. 3d 254, 801 N. Y. S. 2d 529. 

No. 06–8235. Folino v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 863 A. 2d 1222. 

No. 06–8241. Smocks v. Missouri. Sup. Ct. Mo. Certiorari 
denied. 

No. 06–8265. Webb v. Dennison, Chairperson, New York 
Board of Parole. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. 
Certiorari denied. Reported below: 26 App. Div. 3d 614, 810 
N. Y. S. 2d 233. 

No. 06–8306. Khan v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 196 Fed. Appx. 45. 
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No. 06–8314. Battle v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–8327. Gomez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 399. 

No. 06–8336. Silveyra v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 620. 

No. 06–8337. Robles-Enriquez v. United States (Reported 
below: 194 Fed. Appx. 189); and Franco-Islas, aka Islas 
Franco v. United States (209 Fed. Appx. 364). C. A. 5th Cir. 
Certiorari denied. 

No. 06–8350. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 148 Fed. Appx. 867. 

No. 06–8351. Idriss v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8358. Xiao Han v. Handis. C. A. 9th Cir. Certiorari 
denied. Reported below: 191 Fed. Appx. 584. 

No. 06–8360. Frias-Ortega v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–8364. Guzman v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 450 F. 3d 627. 

No. 06–8367. Hardy v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 226. 

No. 06–8368. Hall v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8374. Robinson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8378. Bergara v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–8381. Muyet v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–8383. Mendoza, aka Mendoza-Vasquez, aka 
Vasquez-Mendoza v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 179 Fed. Appx. 425. 
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No. 06–8386. Milton v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 182 Fed. Appx. 209. 

No. 06–8387. Benally v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 816. 

No. 06–8388. Aguilar-Quinonez v. United States (Re­
ported below: 203 Fed. Appx. 138); Bautista-Concepcion v. 
United States (207 Fed. Appx. 871); Diaz-Martinez v. United 
States (199 Fed. Appx. 635); Duarte-Benitez v. United 
States (189 Fed. Appx. 679); Garcia-Salles v. United States 
(196 Fed. Appx. 475); Sanchez-Gomora, aka Garcia, aka Go­

mora, aka Perez, aka Sanchez v. United States (193 Fed. 
Appx. 727); and Tirado-Jacopo v. United States (199 Fed. 
Appx. 634). C. A. 9th Cir. Certiorari denied. 

No. 06–8398. Evans v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 290. 

No. 06–8400. Denize v. Taylor, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 229. 

No. 06–8403. Martinez-Molina v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 272. 

No. 06–8405. DuMonde, aka Spencer, aka Moore v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 190 Fed. Appx. 788. 

No. 06–8410. Roque-Espidio v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 273. 

No. 06–8411. Samples v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 456 F. 3d 875. 

No. 06–8416. Abusaid v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 951. 

No. 06–8418. Reuter v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 463 F. 3d 792. 

No. 06–8423. Jurbala v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 236. 

No. 06–8424. Lazalde-Murillo v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 546. 
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No. 06–8429. Nichols v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8431. Cuevas-Ramirez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 147. 

No. 06–8432. Christian v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 800. 

No. 06–8433. Coughlin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 194. 

No. 06–8435. King v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 191 Fed. Appx. 153. 

No. 06–8436. Manibusan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 175 Fed. Appx. 940. 

No. 06–8438. Wright v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 812. 

No. 06–8451. Tapia-Piceno v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 195. 

No. 06–8452. Valdivia-Perez v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 185 Fed. Appx. 543. 

No. 06–8453. Tirado-Cruz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 280. 

No. 06–8455. Cui Qin Zhang v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 458 F. 3d 1126. 

No. 06–8456. Valdovinos v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 174. 

No. 06–8463. White v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–8464. Sloan v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–8469. Fields v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 196 Fed. Appx. 77. 

No. 06–8470. Garcia-Mendez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 212 Fed. Appx. 682. 
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No. 06–8474. Hudgins v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8475. Grubbs v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8476. Harriot v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 180. 

No. 06–8479. Plata-Oceguera v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 186. 

No. 06–8480. Burston v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 150. 

No. 06–8482. Green v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 519. 

No. 06–8485. Rice v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8491. Chaidez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 553. 

No. 06–8495. White v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 465 F. 3d 250. 

No. 06–8496. Vandyck-Aleman v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 215. 

No. 06–8497. Torrance v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–8501. Baugus v. United States District Court for 
the District of Montana. C. A. 9th Cir. Certiorari denied. 

No. 06–400. Smith v. Nicholson, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Motion of National Organization of 
Veterans’ Advocates for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 451 F. 3d 1344. 

No. 06–785. Korsinsky v. Microsoft Corp. C. A. Fed. Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. Reported below: 198 
Fed. Appx. 931. 
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No. 06–7888. Federico v. Bank of America et al. Ct. 
App. Cal., 4th App. Dist., Div. 3. Certiorari denied. Justice 
Breyer took no part in the consideration or decision of this 
petition. 

No. 06–8460. Burnam v. United States. C. A. 3d Cir. Cer­
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 192 Fed. Appx. 103. 

Rehearing Denied 

No. 06–142. Bassiouni v. Federal Bureau of Investiga­

tion, ante, p. 1051; 
No. 06–392. Henderson v. Sony Pictures Entertainment 

et al., ante, p. 1052; 
No. 06–601. Odeh v. United States, ante, p. 1079; 
No. 06–5223. Reep v. United States, ante, p. 903; 
No. 06–6380. Boress v. Reynolds et al., ante, p. 1035; 
No. 06–7050. Brown v. Kempthorne, Secretary of the In­

terior, ante, p. 1039; 
No. 06–7278. Ellis v. Gonzales, Attorney General, et 

al., ante, p. 1065; 
No. 06–7288. Soy v. United States, ante, p. 1065; 
No. 06–7402. Pitts v. United States, ante, p. 1068; and 
No. 06–7580. Robinson v. United States, ante, p. 1087. 

Petitions for rehearing denied. 

No. 06–421. Hemphill v. Procter & Gamble Co. et al., 
ante, p. 1071. Petition for rehearing denied. Justice Breyer 
took no part in the consideration or decision of this petition. 

No. 06–5936. Barnette v. United States, ante, p. 1090. 
Petition for rehearing denied. Justice Alito took no part in 
the consideration or decision of this petition. 

February 12, 2007 

Dismissal Under Rule 46 

No. 06–606. Altadis USA, Inc. v. Sea Star Line, LLC, 
et al. C. A. 11th Cir. [Certiorari granted, ante, p. 1106.] Writ 
of certiorari dismissed under this Court’s Rule 46.1. 
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February 16, 2007 

Miscellaneous Orders 

No. 05–983. Winkelman, a Minor, By and Through His 
Parents and Legal Guardians, Winkelman et ux., et al. v. 
Parma City School District. C. A. 6th Cir. [Certiorari 
granted, ante, p. 990.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 05–1056. Microsoft Corp. v. AT&T Corp. C. A. Fed. 
Cir. [Certiorari granted, ante, p. 991.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. The Chief Justice 
took no part in the consideration or decision of this petition. 

No. 05–1631. Scott v. Harris. C. A. 11th Cir. [Certiorari 
granted, ante, p. 991.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

February 20, 2007 

Certiorari Granted—Vacated and Remanded 

No. 05–296. Gomez et al. v. Tennessee. Sup. Ct. Tenn. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Cunningham v. California, ante, 
p. 270. Reported below: 163 S. W. 3d 632. 

No. 05–816. Cortez Clark v. Colorado Department of 
Corrections et al. C. A. 10th Cir. Reported below: 151 Fed. 
Appx. 630; and 

No. 05–874. Bey v. Johnson et al. C. A. 6th Cir. Certio­
rari granted, judgments vacated, and cases remanded for further 
consideration in light of Jones v. Bock, ante, p. 199. Reported 
below: 407 F. 3d 801. 

No. 05–6698. Bradford v. California. Ct. App. Cal., 6th 
App. Dist.; 

No. 05–6793. Black v. California. Sup. Ct. Cal. Reported 
below: 35 Cal. 4th 1238, 113 P. 3d 534; 

No. 05–7111. Borrego Parras v. California. Ct. App. Cal., 
5th App. Dist. Reported below: 128 Cal. App. 4th 1603, 27 Cal. 
Rptr. 3d 567; 
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No. 05–7309. Maugaotega v. Hawaii. Sup. Ct. Haw. Re­
ported below: 107 Haw. 399, 114 P. 3d 905; 

No. 05–7321. Picado v. California. Ct. App. Cal., 1st App. 
Dist. Reported below: 123 Cal. App. 4th 1216, 20 Cal. Rptr. 
3d 647; 

No. 05–7675. Saldana v. California. Ct. App. Cal., 6th 
App. Dist.; 

No. 05–7721. Munoz Soto v. California. Ct. App. Cal., 6th 
App. Dist.; 

No. 05–7809. Howard v. California. Ct. App. Cal., 6th 
App. Dist.; 

No. 05–8031. Sample v. California. Ct. App. Cal., 3d App. 
Dist. Reported below: 122 Cal. App. 4th 206, 18 Cal. Rptr. 
3d 611; 

No. 05–8831. Tarango v. California. Ct. App. Cal., 6th 
App. Dist.; 

No. 05–9004. Frawley v. New Mexico. Sup. Ct. N. M.; 
No. 05–9028. Sandoval v. New Mexico. Sup. Ct. N. M.; 
No. 05–9332. Auyon v. California. Ct. App. Cal., 6th App. 

Dist.; 
No. 05–9485. Elliot v. California. Ct. App. Cal., 1st App. 

Dist.; 
No. 05–9549. Quintanilla v. California. Ct. App. Cal., 1st 

App. Dist. Reported below: 132 Cal. App. 4th 572, 33 Cal. 
Rptr. 3d 782; 

No. 05–9582. Freeman v. New Mexico. Sup. Ct. N. M.; 
No. 05–9724. Ramirez v. California. Ct. App. Cal., 6th 

App. Dist.; 
No. 05–9786. Tewolde v. California. Ct. App. Cal., 1st 

App. Dist.; 
No. 05–9798. Gomez-Rodriguez v. California. Ct. App. 

Cal., 1st App. Dist.; 
No. 05–9803. Marin v. California. Ct. App. Cal., 2d App. 

Dist.; 
No. 05–9818. Borders v. California. Ct. App. Cal., 2d 

App. Dist.; 
No. 05–9831. Hughes v. California. Ct. App. Cal., 1st 

App. Dist.; 
No. 05–9843. Shea v. California. Ct. App. Cal., 1st App. 

Dist.; 
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No. 05–9865. Hernandez v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–9876. Croteau v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1; 

No. 05–9897. 
App. Dist.; 

No. 05–9901. 
Dist.; 

No. 05–9943. 
App. Dist.; 

No. 05–9951. 
App. Dist.; 

No. 05–9964. 
Dist.; 

No. 05–9981. 
Dist. 

No. 05–10011. 
Dist.; 

No. 05–10015. 
1st App. Dist.; 

No. 05–10053. 
No. 05–10072. 

App. Dist.; 
No. 05–10091. 

Dist.; 
No. 05–10113. 

App. Dist.; 
No. 05–10124. 

App. Dist.; 
No. 05–10165. 

Dist.; 
No. 05–10183. 

App. Dist.; 
No. 05–10189. 

App. Dist.; 
No. 05–10193. 

App. Dist.; 
No. 05–10214. 
No. 05–10215. 

Dist.; 

Wilson v. California. Ct. App. Cal., 1st


Cox v. California. Ct. App. Cal., 2d App.


Powell v. California. Ct. App. Cal., 1st


Aguilar v. California. Ct. App. Cal., 2d


Hicks v. California. Ct. App. Cal., 2d App.


Davie v. California. Ct. App. Cal., 2d App.


Jones v. California. Ct. App. Cal., 1st App.


Delahoussaye v. California. Ct. App. Cal.,


Duncan v. Tennessee. Ct. Crim. App. Tenn.;

Downer v. California. Ct. App. Cal., 1st 

Pang v. California. Ct. App. Cal., 3d App. 

Hernandez v. California. Ct. App. Cal., 2d 

Sprankle v. California. Ct. App. Cal., 1st 

Cox v. California. Ct. App. Cal., 2d App. 

Carrillo v. California. Ct. App. Cal., 2d 

Leighton v. California. Ct. App. Cal., 3d 

Torres v. California. Ct. App. Cal., 6th 

King v. New Mexico. Ct. App. N. M.; 
Jones v. California. Ct. App. Cal., 2d App. 
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No. 05–10236. White v. California. Ct. App. Cal., 2d App. 
Dist. Reported below: 133 Cal. App. 4th 473, 34 Cal. Rptr. 
3d 848; 

No. 05–10246. Rosas v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10247. Ralbovsky v. California. Sup. Ct. Cal.; 
No. 05–10255. Lu v. California. Ct. App. Cal., 2d App. 

Dist.; 
No. 05–10256. King v. California. Ct. App. Cal., 1st App. 

Dist.; 
No. 05–10272. Holguin v. California. Ct. App. Cal., 2d 

App. Dist.; 
No. 05–10278. Thomas v. California. Ct. App. Cal., 2d App. 

Dist. Reported below: 133 Cal. App. 4th 488, 34 Cal. Rptr. 
3d 858; 

No. 05–10299. Magana v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 05–10311. Velasquez v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10355. Jones v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10362. Smith v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10385. Gutierrez v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10400. Marchand v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10401. Pruitt v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2; 

No. 05–10408. Owens v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10428. Alashanti v. California. Ct. App. Cal., 4th 
App. Dist., Div. 3; 

No. 05–10429. Allen v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 05–10435. Blackwell v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10442. Czub v. California. Ct. App. Cal., 3d App. 
Dist.; 

No. 05–10462. Sanders v. California. Ct. App. Cal., 2d 
App. Dist.; 
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No. 05–10466. Robles v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 05–10477. Brumbaugh v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 05–10485. Shearer v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1; 

No. 05–10545. Lowry v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10565. Andreas v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10588. Teng Yang v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 05–10589. Watson v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10609. Turner v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 05–10612. Smith v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10642. Perry v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10690. Phillips v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10742. Sindorf v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 05–10775. Hughes v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 05–10776. Hill v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10788. Moore v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10793. Ball v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3; 

No. 05–10802. Castro v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10830. Matamoros v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–10894. Elam v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–10907. Fetissova v. California. Ct. App. Cal., 2d 
App. Dist.; 
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No. 05–10984. Wheeler v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 05–11002. Acosta v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–11004. Medina v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–11018. Ortega v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 05–11045. King v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–11089. Taylor v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–11104. Nash v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–11123. Ynclan v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 05–11141. Learn v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 05–11145. Allen v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–11149. Vasquez v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1; 

No. 05–11192. Lee v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 05–11203. Morris v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 05–11204. Ceniceros v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 05–11223. Spears v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 05–11241. Banner v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–11243. Payton v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 05–11269. Brown v. California. Ct. App. Cal., 6th 
App. Dist.; 

No. 05–11321. Hamilton v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 05–11323. Leon v. California. Ct. App. Cal., 2d App. 
Dist.; 
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No. 05–11327. 
App. Dist.; 

No. 05–11493. 
App. Dist.; 

No. 05–11503. 
App. Dist.; 

No. 05–11522. 
Dist.; 

No. 05–11569. 
App. Dist.; 

No. 05–11610. 
App. Dist.; 

No. 05–11618. 
App. Dist.; 

No. 05–11639. 
App. Dist.; 

No. 05–11708. 
App. Dist.; 

No. 05–11712. 
No. 05–11736. 

App. Dist.; 
No. 05–11765. 
No. 05–11768. 

App. Dist.; 
No. 06–5050. 

Dist.; 
No. 06–5053. 

Dist.; 
No. 06–5287. 

App. Dist.; 
No. 06–5292. 

Dist.; 
No. 06–5308. 

Dist.; 
No. 06–5309. 

App. Dist.; 
No. 06–5332. 

OCTOBER TERM, 2006 

February 20, 2007 549 U. S. 

Martinez v. California. Ct. App. Cal., 1st 

Holzhauser v. California. Ct. App. Cal., 1st 

Galicia v. California. Ct. App. Cal., 2d 

Gore v. California. Ct. App. Cal., 3d App. 

Arriaga v. California. Ct. App. Cal., 5th 

Ballinger v. California. Ct. App. Cal., 3d 

Williams v. California. Ct. App. Cal., 1st 

Mayzes v. California. Ct. App. Cal., 1st 

Liddell v. California. Ct. App. Cal., 2d 

Partin v. Tennessee. Ct. Crim. App. Tenn.; 
Fuller v. California. Ct. App. Cal., 5th 

Mayo v. Tennessee. Ct. Crim. App. Tenn.; 
Perez v. California. Ct. App. Cal., 5th 

Smith v. California. Ct. App. Cal., 2d App. 

Bell v. California. Ct. App. Cal., 2d App. 

McElroy v. California. Ct. App. Cal., 3d 

Clark v. California. Ct. App. Cal., 2d App. 

Arzate v. California. Ct. App. Cal., 2d App. 

Wheeler v. California. Ct. App. Cal., 2d 

Murphy v. California. Ct. App. Cal., 3d App. 
Dist. Reported below: 134 Cal. App. 4th 1504, 36 Cal. Rptr. 
3d 872; 

No. 06–5414. Barragan v. California. Ct. App. Cal., 5th 
App. Dist.; 
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No. 06–5442. Videgain v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–5500. Froemel v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 06–5586. Lopez v. California. Ct. App. Cal., 5th App. 
Dist.; 

No. 06–5629. Kenner v. Bell, Warden. Ct. Crim. App. 
Tenn.; 

No. 06–5690. Meeks v. Bell, Warden. Ct. Crim. App. 
Tenn.; 

No. 06–5691. Boyd v. California. Ct. App. Cal., 3d App. 
Dist.; 

No. 06–5757. Musharbash v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–5763. Sepulveda v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–5989. Liggion v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 06–5990. Ritchie v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–6027. Tu v. California. Ct. App. Cal., 1st App. Dist.; 
No. 06–6292. Rodriguez v. California. Ct. App. Cal., 2d 

App. Dist.; 
No. 06–6381. Bounds v. New Mexico. Sup. Ct. N. M.; 
No. 06–6420. Williams v. California. Ct. App. Cal., 5th 

App. Dist.; 
No. 06–6428. Alamouti v. California. Ct. App. Cal., 2d 

App. Dist.; 
No. 06–6468. McCuller v. Michigan. Sup. Ct. Mich. Re­

ported below: 475 Mich. 176, 715 N. W. 2d 798; 
No. 06–6620. Barnes v. California. Ct. App. Cal., 2d 

App. Dist.; 
No. 06–6655. Garcia v. California. Ct. App. Cal., 2d App. 

Dist.; 
No. 06–6703. Bochicchio v. California. Ct. App. Cal., 2d 

App. Dist.; 
No. 06–6760. Myers v. California. Ct. App. Cal., 2d App. 

Dist.; 
No. 06–6786. Lopez v. California. Ct. App. Cal., 2d App. 

Dist.; 
No. 06–6790. Guartos v. Tennessee. Ct. Crim. App. Tenn.; 
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No. 06–6892. Gutierrez Solorio v. California. Sup. Ct. 
Cal.; 

No. 06–6992. Naya v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–7026. Olson v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–7038. Swain v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–7105. Cheeks v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 06–7112. Simental v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–7150. Espinoza v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–7193. Martinez Landecho v. California. Ct. App. 
Cal., 6th App. Dist.; 

No. 06–7233. Hughes v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 06–7301. Ervin v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–7320. Duarte v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–7431. Bautista v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–7453. Hylton v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 06–7624. Harmon v. California. Ct. App. Cal., 3d 
App. Dist.; 

No. 06–7639. Bailey v. California. Ct. App. Cal., 3d App. 
Dist.; 

No. 06–7739. Ramirez v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–7743. Senegel v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–7766. Reed v. California. Ct. App. Cal., 5th App. 
Dist.; 

No. 06–7796. Yates v. California. Ct. App. Cal., 1st App. 
Dist.; 

No. 06–7977. Siqueiros v. California. Ct. App. Cal., 6th 
App. Dist.; 
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No. 06–8101. Manuel v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–8145. Calixio v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–8187. LaFavor v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–8194. Salinas v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–8208. Jones v. California. Ct. App. Cal., 1st App. 
Dist.; 

No. 06–8224. Rodriguez v. California. Ct. App. Cal., 5th 
App. Dist.; 

No. 06–8373. Gonzalez v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–8380. Mills v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–8394. Lee v. California. Ct. App. Cal., 2d App. 
Dist.; and 

No. 06–8425. Ristau v. California. Ct. App. Cal., 6th App. 
Dist. Motions of petitioners for leave to proceed in forma pau­
peris granted. Certiorari granted, judgments vacated, and cases 
remanded for further consideration in light of Cunningham v. 
California, ante, p. 270. 

No. 05–7325. Johnson v. Monroe. C. A. 6th Cir.; 
No. 05–7878. Conyers v. Michigan Department of Cor­

rections et al. C. A. 6th Cir.; 
No. 05–8894. Vazquez v. Ragonese et al. C. A. 3d Cir. 

Reported below: 142 Fed. Appx. 606; 
No. 05–8975. Blay v. Reilly et al. C. A. 10th Cir. Re­

ported below: 152 Fed. Appx. 747; 
No. 05–9335. Branham v. McConnell et al. C. A. 6th 

Cir.; and 
No. 05–9617. Strope v. McKune, Warden, et al. C. A. 

10th Cir. Motions of petitioners for leave to proceed in forma 
pauperis granted. Certiorari granted, judgments vacated, and 
cases remanded for further consideration in light of Jones v. Bock, 
ante, p. 199. 

No. 06–396. Knowles, Warden v. Mirzayance. C. A. 9th 
Cir. Certiorari granted, judgment vacated, and case remanded 
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for further consideration in light of Carey v. Musladin, ante, p. 70. 
Reported below: 175 Fed. Appx. 142. 

No. 06–6660. Guevara v. California. Ct. App. Cal., 2d App. 
Dist. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Davis v. Washing­
ton, 547 U. S. 813 (2006). 

No. 06–7361. Ferreira v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Burton v. Stewart, ante, p. 147 (per 
curiam). Reported below: 183 Fed. Appx. 885. 

No. 06–7871. Ochoa-Perez v. United States (Reported 
below: 195 Fed. Appx. 254); Padilla-Gomez, aka Padilla, aka 
Martinez-Vasquez v. United States (203 Fed. Appx. 597); 
Zagal-Meraz v. United States (203 Fed. Appx. 598); 
Penaloza-Hernandez, aka Hernandez, aka Hernandez-

Rodriguez, aka Penalose Hernandez, aka Penaloza Her­

nandez v. United States (202 Fed. Appx. 836); Prado-Ortiz v. 
United States (203 Fed. Appx. 595); Lopez-Rodriguez v. 
United States (203 Fed. Appx. 600); Rivera-Alvarez v. 
United States (202 Fed. Appx. 830); Reyes-Olvera v. United 
States (203 Fed. Appx. 599); Torres, aka Torres-Valles, aka 
Torres-Baez, aka Ochoa-Gomez, aka Perez-Mesa v. United 
States (202 Fed. Appx. 833); Perez-Montero, aka Alfredo v. 
United States (203 Fed. Appx. 596); Mondragon-Jiminez, aka 
Jiminez Mondragon, aka Mondragon v. United States (202 
Fed. Appx. 835); Rocha-Gaytan v. United States (202 Fed. 
Appx. 827); and Ramirez-Alvarez v. United States (202 Fed. 
Appx. 828). C. A. 5th Cir. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg­
ments vacated, and case remanded for further consideration in 
light of Lopez v. Gonzales, ante, p. 47. 

Certiorari Dismissed 

No. 06–8153. Crane v. Lazaro et al. Ct. App. Ga. Motion 
of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 281 Ga. App. 127, 635 S. E. 2d 319. 
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No. 06–8266. Okpala v. Drew, Warden, et al. C. A. 11th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 193 Fed. 
Appx. 850. 

No. 06–8299. Andrews v. Hafey et al. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–8420. Stephen v. Hernandez, Warden, et al. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s 
Rule 39.8. 

No. 06–8445. Murdock v. American Express Centurion 
Bank et al. C. A. 6th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 06A498. Cunningham v. United States. Application 
for certificate of appealability, addressed to Justice Souter and 
referred to the Court, denied. 

No. 06A619 (06–875). Rodriguez v. Pereira et al. Sup. Ct. 
Va. Application for stay, addressed to Justice Stevens and 
referred to the Court, denied. 

No. 06A715 (06–875). Rodriguez v. Pereira et al. Sup. Ct. 
Va. Application for preliminary injunction, addressed to Justice 
Stevens and referred to the Court, denied. 
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No. 06M59. Ramirez v. California. Motion for leave to pro­
ceed in forma pauperis without an affidavit of indigency executed 
by petitioner granted. 

No. 06M60. M. S. v. I. P. et al.; 
No. 06M61. Francis v. Blaikie Group; 
No. 06M62. Dickson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division; 

No. 06M64. Patterson v. Schriro, Director, Arizona De­

partment of Corrections, et al.; and 
No. 06M65. Glean v. University of Georgia, dba Medical 

College GA, et al. Motions to direct the Clerk to file petitions 
for writs of certiorari out of time denied. 

No. 06M63. Gray v. United States. Motion for leave to file 
petition for writ of certiorari under seal denied. 

No. 132, Orig. Alabama et al. v. North Carolina. Motion 
of the Special Master for allowance of fees and reimbursement of 
expenses granted, and the Special Master is awarded a total of 
$75,272.38 for the period November 17, 2003, through October 31, 
2006, to be paid equally by the parties. [For earlier order herein, 
see 540 U. S. 1014.] 

No. 05–1157. Credit Suisse Securities (USA) LLC, fka 
Credit Suisse First Boston LLC, et al. v. Billing et al. 
C. A. 2d Cir. [Certiorari granted, ante, p. 1092.] Motions of 
Securities Industry and Financial Markets Association et al., 
Washington Legal Foundation, National Association of Securities 
Dealers, Inc., NYSE Group, Inc., and W. R. Hambrecht + Co., 
LLC, for leave to file briefs as amici curiae granted. The Chief 
Justice took no part in the consideration or decision of these 
motions. 

No. 06–405. Ray v. CSX Transportation, Inc., ante, p. 1053. 
Respondent is invited to file a response to the petition for rehear­
ing within 30 days. 

No. 06–415. Selig, Director, Arkansas Department of 
Health and Human Services, et al. v. Pediatric Specialty 
Care, Inc., et al. C. A. 8th Cir. The Solicitor General is in­
vited to file a brief in this case expressing the views of the 
United States. 
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No. 06–8662. In re Swanson. Motion of petitioner for leave 
to proceed in forma pauperis denied. Petitioner is allowed until 
March, 13, 2007, within which to pay the docketing fee required 
by Rule 38(a) and to submit a petition in compliance with Rule 
33.1 of the Rules of this Court. 

No. 06–931. In re Patterson-Beggs; 
No. 06–8448. In re Paracha; 
No. 06–8605. In re Miller; 
No. 06–8690. In re Morris; 
No. 06–8738. In re Davis; 
No. 06–8768. In re Thomas; 
No. 06–8805. In re Proctor; 
No. 06–8861. In re Turner; 
No. 06–8900. In re Brammer; and 
No. 06–9112. In re Sims. Petitions for writs of habeas cor­

pus denied. 

No. 06–8902. In re Brewer. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. 

No. 06–809. In re Patterson-Beggs; 
No. 06–810. In re Jones; 
No. 06–846. In re M2 Software, Inc.; 
No. 06–7793. In re Beckham; 
No. 06–8132. In re Fryer; 
No. 06–8295. In re Ross; 
No. 06–8449. In re Paracha; 
No. 06–8478. In re Wilson; and 
No. 06–8529. In re Best. Petitions for writs of mandamus 

denied. 

No. 06–745. In re Stacey. Petition for writ of mandamus 
denied. Justice Alito took no part in the consideration or deci­
sion of this petition. 

No. 06–754. In re Vey; and 
No. 06–8270. In re Walker. Petitions for writs of manda­

mus and/or prohibition denied. 

No. 06–8904. In re Wattleton. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus dismissed. See this Court’s Rule 39.8. 
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Certiorari Granted 

No. 06–766. New York State Board of Elections et al. 
v. Lopez Torres et al. C. A. 2d Cir. Certiorari granted. Re­
ported below: 462 F. 3d 161. 

No. 06–6911. Logan v. United States. C. A. 7th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 453 F. 3d 804. 

Certiorari Denied 

No. 05–107. Davis v. International Union, United Auto­

mobile, Aerospace & Agricultural Implement Workers of 
America (UAW), et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 392 F. 3d 834. 

No. 05–878. Herrera et al. v. Lira. C. A. 9th Cir. Certio­
rari denied. Reported below: 427 F. 3d 1164. 

No. 05–6549. Diaz v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 05–8134. Harless v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 125 Cal. App. 
4th 70, 22 Cal. Rptr. 3d 625. 

No. 05–8991. Ackerman v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 124 Cal. App. 
4th 184, 21 Cal. Rptr. 3d 143. 

No. 05–10181. Chavez v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 05–10263. Seevers v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 05–10553. Silvas v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 05–10645. Conerly v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 05–11622. Swanson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 270. 

No. 05–11685. Young v. 7-Eleven, Inc. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 302. 
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No. 06–271. Skoros, Individually and as Next Friend of 
Tine et al. v. City of New York, New York, et al. C. A. 
2d Cir. Certiorari denied. Reported below: 437 F. 3d 1. 

No. 06–338. Lacavera v. Dudas, Under Secretary of Com­

merce for Intellectual Property and Director, Patent 
and Trademark Office. C. A. Fed. Cir. Certiorari denied. 
Reported below: 441 F. 3d 1380. 

No. 06–384. Bustamante-Barrera v. Gonzales, Attorney 
General. C. A. 5th Cir. Certiorari denied. Reported below: 
447 F. 3d 388. 

No. 06–419. Pediatric Specialty Care, Inc., et al. v. Ar­

kansas Department of Human Services et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 444 F. 3d 991. 

No. 06–478. Dow Chemical Co. v. United States. C. A. 
6th Cir. Certiorari denied. Reported below: 435 F. 3d 594. 

No. 06–482. Honeyville Grain, Inc. v. National Labor 
Relations Board. C. A. 10th Cir. Certiorari denied. Re­
ported below: 444 F. 3d 1269. 

No. 06–492. Curry County, Oregon, et al. v. Dark. C. A. 
9th Cir. Certiorari denied. Reported below: 451 F. 3d 1078. 

No. 06–518. Chadda v. Gillespie et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 139 Fed. Appx. 440. 

No. 06–543. Illinois Public Telecommunications Assn. v. 
Illinois Commerce Commission et al. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 361 Ill. App. 3d 1081, 911 
N. E. 2d 2. 

No. 06–576. JES Properties, Inc., dba Cypress Trails 
Farm, et al. v. USA Equestrian Trust, Inc., fka USA 
Equestrian, Inc., fka American Horse Show Assn., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 458 F. 3d 
1224. 

No. 06–577. Schor v. Abbott Laboratories. C. A. 7th Cir. 
Certiorari denied. Reported below: 457 F. 3d 608. 

No. 06–596. Fieger v. Michigan Grievance Administra­

tor. Sup. Ct. Mich. Certiorari denied. Reported below: 476 
Mich. 231, 719 N. W. 2d 123. 
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No. 06– 619. Baccarat Fremont Developers, LLC v. 
United States Army Corps of Engineers et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 425 F. 3d 1150. 

No. 06–633. Philip Morris USA, Inc., et al. v. Minne­

sota; and 
No. 06–805. Council of Independent Tobacco Manufac­

turers of America v. Philip Morris USA, Inc., et al. Sup. 
Ct. Minn. Certiorari denied. Reported below: 713 N. W. 2d 350. 

No. 06–651. Melley et al. v. Blue Cross and Blue Shield 
of Northeastern Pennsylvania. C. A. 3d Cir. Certiorari 
denied. Reported below: 454 F. 3d 120. 

No. 06–658. McCarran International Airport et al. v. 
Sisolak. Sup. Ct. Nev. Certiorari denied. Reported below: 
122 Nev. 645, 137 P. 3d 1110. 

No. 06–659. Coltec Industries, Inc. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 454 F. 3d 
1340. 

No. 06–663. Telkom SA Ltd. v. Telcordia Technologies, 
Inc. C. A. 3d Cir. Certiorari denied. Reported below: 458 
F. 3d 172. 

No. 06–667. Maldonado v. Ford Motor Co. Sup. Ct. Mich. 
Certiorari denied. Reported below: 476 Mich. 372, 719 N. W. 
2d 809. 

No. 06–670. Willis v. Government Accountability Of­

fice. C. A. Fed. Cir. Certiorari denied. Reported below: 448 
F. 3d 1341. 

No. 06–674. Bradfisch et al. v. Templeton Funds, Inc., 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 179 
Fed. Appx. 973. 

No. 06–676. Okwedy et al. v. Molinari, Individually and 
in His Official Capacity as President of the Borough of 
Staten Island, New York, et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 195 Fed. Appx. 7. 

No. 06–692. Gonzalez-Vera et al. v. Kissinger et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 449 F. 3d 
1260. 
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No. 06–719. Bender et al. v. District of Columbia. Ct. 
App. D. C. Certiorari denied. Reported below: 906 A. 2d 277. 

No. 06–724. McCarthy v. Supreme Court of California 
et al. Sup. Ct. Cal. Certiorari denied. 

No. 06–737. Clem, Administrator of the Estate of Clem, 
et al. v. Western Heritage Insurance Co. C. A. 6th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 328. 

No. 06–738. Bishop v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied. 

No. 06–742. Romanelli v. Board of Elections et al. Sup. 
Ct. Pa. Certiorari denied. Reported below: 589 Pa. 360, 909 
A. 2d 299. 

No. 06–748. Lively v. Wild Oats Markets, Inc. C. A. 9th 
Cir. Certiorari denied. Reported below: 456 F. 3d 933. 

No. 06–751. Roberts v. Kemna, Superintendent, Cross­

roads Correctional Center, et al. C. A. 8th Cir. Certio­
rari denied. 

No. 06–752. Estates in Eagle Ridge, LLLP, et al. v. Val­

ley Bank & Trust. Ct. App. Colo. Certiorari denied. Re­
ported below: 141 P. 3d 838. 

No. 06–753. Schneider v. Kirwan Financial Group, Inc., 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 460 
F. 3d 494. 

No. 06–755. Warren v. Volusia County, Florida. C. A. 
11th Cir. Certiorari denied. Reported below: 188 Fed. Appx. 
859. 

No. 06–756. Diffendal v. Maryland. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 168 Md. App. 765. 

No. 06–758. Lynch v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 178 Fed. Appx. 225. 

No. 06–762. Rodgers et al., Administrators of the Es­

tate of Rodgers, et al. v. Smith et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 188 Fed. Appx. 175. 
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No. 06–763. Illinois Central Railroad Co. v. McDaniel. 
Sup. Ct. Miss. Certiorari denied. Reported below: 951 So. 2d 
523. 

No. 06–768. Town of Mount Pleasant, New York v. Le­

gion of Christ, Inc. Ct. App. N. Y. Certiorari denied. Re­
ported below: 7 N. Y. 3d 122, 850 N. E. 2d 1147. 

No. 06–772. Republic of Sudan v. Rux et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 461 F. 3d 461. 

No. 06–776. Weber, Trustee v. Iowa State Bank & Trust 
Company of Fairfield, Iowa, et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 457 F. 3d 857. 

No. 06–777. A. F., a Minor, et al. v. Texas. Ct. App. Tex., 
5th Dist. Certiorari denied. 

No. 06–780. Davis v. George Mason University. C. A. 4th 
Cir. Certiorari denied. Reported below: 193 Fed. Appx. 248. 

No. 06–781. Hendrix v. Paulson, Secretary of the Treas­

ury, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 170 Fed. Appx. 68. 

No. 06–783. Hobbs et al. v. United States District Court 
for the District of Arizona et al. C. A. 9th Cir. Certio­
rari denied. 

No. 06–786. Locklear v. Bergman & Beving AB et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 457 F. 3d 363. 

No. 06–787. Protect Marriage Illinois et al. v. Orr 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 463 
F. 3d 604. 

No. 06–788. Ibar v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 938 So. 2d 451. 

No. 06–790. Lincoln Loan Co. v. City of Portland, Ore­

gon, et al. Sup. Ct. Ore. Certiorari denied. Reported below: 
340 Ore. 613, 136 P. 3d 1. 

No. 06–791. White Hat Management, LLC v. Blount-Hill 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 195 
Fed. Appx. 482. 
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No. 06–796. Rattner et al. v. City of Boulder City, 
Nevada, et al. Sup. Ct. Nev. Certiorari denied. Reported 
below: 122 Nev. 77, 178 P. 3d 795. 

No. 06–798. Theresa v. Fetky. Super. Ct. N. J., App. Div. 
Certiorari denied. 

No. 06–803. Damon v. Air Pacific Ltd. et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 33. 

No. 06–804. Caman v. Continental Airlines, Inc. C. A. 
9th Cir. Certiorari denied. Reported below: 455 F. 3d 1087. 

No. 06–811. Parkinson v. Somerford Corp. et al. Cir. Ct. 
Anne Arundel County, Md. Certiorari denied. 

No. 06–812. Simmons v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 934 So. 2d 1100. 

No. 06–816. Barclay et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 443 F. 3d 1368. 

No. 06–820. Dubin v. Real et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 191 Fed. Appx. 528. 

No. 06–822. Kochert v. Greater Lafayette Health Serv­

ices, Inc., et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 463 F. 3d 710. 

No. 06–823. Tal et al.  v. Hogan et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 453 F. 3d 1244. 

No. 06–824. Waggoner et al. v. Suisse Security Bank & 
Trust, Ltd. C. A. 2d Cir. Certiorari denied. Reported below: 
442 F. 3d 767. 

No. 06–825. Banks v. Granholm, Governor of Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 06–826. Bruh v. Bessemer Venture Partners III L. P. 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 464 
F. 3d 202. 

No. 06–832. Castro et al. v. Puerto Rico Highway and 
Transportation Authority et al. C. A. 1st Cir. Certiorari 
denied. Reported below: 198 Fed. Appx. 20. 
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No. 06–833. Sitomer et al. v. King, Chief Judge, Superior 
Court of the District of Columbia, et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 449 F. 3d 1272. 

No. 06–834. Sontag v. United States District Court for 
the Western District of Pennsylvania. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 179 Fed. Appx. 866. 

No. 06–835. Taylor v. Department of Veterans Affairs. 
C. A. Fed. Cir. Certiorari denied. Reported below: 175 Fed. 
Appx. 335. 

No. 06–838. Ortiz-Nava v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 194 Fed. 
Appx. 467. 

No. 06–840. Adams v. Gonzales, Attorney General. 
C. A. 3d Cir. Certiorari denied. 

No. 06–841. Davis v. Nicholson, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
190 Fed. Appx. 951. 

No. 06–845. M2 Software, Inc. v. Madacy Entertainment 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 463 
F. 3d 870. 

No. 06–847. Morris v. Wroble, Judge, Circuit Court of 
the 15th Judicial Circuit in and for Palm Beach County, 
Florida, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 206 Fed. Appx. 915. 

No. 06–848. Cigarettes Cheaper! v. R. J. Reynolds To­

bacco Co. et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 462 F. 3d 690. 

No. 06–851. Jiang v. Gonzales, Attorney General. C. A. 
2d Cir. Certiorari denied. Reported below: 165 Fed. Appx. 62. 

No. 06–852. Keri v. Board of Trustees of Purdue Uni­

versity et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 458 F. 3d 620. 

No. 06–855. Thomas v. Hassler et al. Sup. Ct. Haw. Cer­
tiorari denied. Reported below: 111 Haw. 253, 140 P. 3d 1033. 
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No. 06–860. Stearman v. Smith et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–862. Arevalos-Alfaro v. Gonzales, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. 

No. 06–864. Islam v. Gonzales, Attorney General. C. A. 
4th Cir. Certiorari denied. Reported below: 186 Fed. Appx. 366. 

No. 06–872. Wiggins v. Virginia Department of Correc­

tions. C. A. 4th Cir. Certiorari denied. Reported below: 190 
Fed. Appx. 295. 

No. 06–874. Blue v. Defense Logistics Agency et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 181 Fed. 
Appx. 272. 

No. 06–879. Ritchie v. United States et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 451 F. 3d 1019. 

No. 06–883. Dominguez v. Barnedo et vir. Sup. Ct. Haw. 
Certiorari denied. Reported below: 112 Haw. 111, 144 P. 3d 22. 

No. 06–884. Chatman v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 357 Ill. App. 3d 695, 830 
N. E. 2d 21. 

No. 06–885. Blackwell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 459 F. 3d 739. 

No. 06–890. MTA New York City Transit Authority v. 
Reiter. C. A. 2d Cir. Certiorari denied. Reported below: 
457 F. 3d 224. 

No. 06–904. Lee v. Indiana. Sup. Ct. Ind. Certiorari de­
nied. Reported below: 849 N. E. 2d 602. 

No. 06–905. Maher et al. v. Federal Deposit Insurance 
Corporation. C. A. 7th Cir. Certiorari denied. Reported 
below: 441 F. 3d 522. 

No. 06–908. DuMarce et al. v. Kempthorne, Secretary 
of the Interior, et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 446 F. 3d 1294. 

No. 06–910. Cox v. Gates, Secretary of Defense. C. A. 
4th Cir. Certiorari denied. Reported below: 190 Fed. Appx. 329. 
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No. 06–919. Rantz v. Colorado. Ct. App. Colo. Certiorari 
denied. 

No. 06–925. Verbal v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 177 N. C. App. 289, 628 
S. E. 2d 260. 

No. 06–930. Rashid v. Gonzales, Attorney General. 
C. A. 10th Cir. Certiorari denied. Reported below: 190 Fed. 
Appx. 676. 

No. 06–932. Butler et al. v. New York Teamsters Con­

ference Pension and Retirement Fund. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 171 Fed. Appx. 893. 

No. 06–940. Brunetti v. Connecticut. Sup. Ct. Conn. 
Certiorari denied. Reported below: 279 Conn. 39, 901 A. 2d 1. 

No. 06–941. Stryker Corp. et al. v. Pioneer Labora­

tories, Inc., dba Pioneer Surgical Technology. C. A. Fed. 
Cir. Certiorari denied. Reported below: 192 Fed. Appx. 970. 

No. 06–942. Waksal v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–947. Lattera et ux. v. Commissioner of Internal 
Revenue. C. A. 3d Cir. Certiorari denied. Reported below: 
437 F. 3d 399. 

No. 06–950. Beguiristain et al. v. United States; 
No. 06–968. Aguero et al. v. United States; and 
No. 06–991. Garcia et al. v. United States. C. A. 11th 

Cir. Certiorari denied. Reported below: 455 F. 3d 1273. 

No. 06–964. Lovett v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 63 M. J. 211. 

No. 06–974. Abramov v. Chandler, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–979. Ramirez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 144. 

No. 06–980. Coil v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 442 F. 3d 912. 
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No. 06–5369. Marion v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–6112. Young v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 753, 850 
N. E. 2d 284. 

No. 06–6439. Marr v. Washington. Ct. App. Wash. Certio­
rari denied. 

No. 06–6549. Patton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 451 F. 3d 615. 

No. 06–6593. Rigdon v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–6678. Garrison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 33. 

No. 06–6687. Anglin v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 169 Fed. Appx. 971. 

No. 06–6916. Fuster-Escalona v. McDonough, Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 627. 

No. 06–6988. Aguiar v. Gonzales, Attorney General. 
C. A. 1st Cir. Certiorari denied. Reported below: 438 F. 3d 86. 

No. 06–7033. Lee v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 178 Fed. Appx. 603. 

No. 06–7058. Williams v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 586 Pa. 553, 896 A. 2d 523. 

No. 06–7072. Cramer v. California. App. Div., Super. Ct. 
Cal., County of San Diego. Certiorari denied. 

No. 06–7099. Giordano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 442 F. 3d 30 and 172 Fed. 
Appx. 340. 

No. 06–7183. Krause v. Washington. Ct. App. Wash. Cer­
tiorari denied. 

No. 06–7239. Hall, aka Franklin v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 462 F. 3d 684. 
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No. 06–7331. Bell v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 187 Fed. Appx. 610. 

No. 06–7356. Alex v. Stalder, Secretary, Louisiana De­

partment of Public Safety and Corrections. Sup. Ct. La. 
Certiorari denied. Reported below: 936 So. 2d 194. 

No. 06–7367. Fregoso v. California; and 
No. 06–7773. Vasquez v. California. Sup. Ct. Cal. Certio­

rari denied. Reported below: 39 Cal. 4th 47, 137 P. 3d 199. 

No. 06–7397. Christian v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 63 M. J. 205. 

No. 06–7450. Gallucci v. Chao, Secretary of Labor. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–7454. Goodwin v. Missouri. Sup. Ct. Mo. Certiorari 
denied. Reported below: 191 S. W. 3d 20. 

No. 06–7577. Bowen v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 340 Ore. 487, 135 P. 3d 272. 

No. 06–7594. Squetimkin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 573. 

No. 06–7606. Brooks v. Supervalu, Inc. C. A. 10th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 818. 

No. 06–7633. Charles v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 456 F. 3d 249. 

No. 06–7681. Knight v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
186 Fed. Appx. 518. 

No. 06–7710. Rodriguez-Preciado v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 196 Fed. Appx. 607. 

No. 06–7738. Roberson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 459 F. 3d 39. 

No. 06–7832. Guerra v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 253. 
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No. 06–7858. White v. Houk, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–7899. Turley v. SCI of Alabama, dba Funeral 
Services of Alabama. C. A. 11th Cir. Certiorari denied. 
Reported below: 190 Fed. Appx. 844. 

No. 06–7911. Elrod v. Jamrog, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7912. Dykas v. Morgan, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–7914. Collins v. Oklahoma et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 827. 

No. 06–7915. Huerta Delacerda v. Schwartz, Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 198 Fed. 
Appx. 621. 

No. 06–7937. Anthony v. McDonough, Secretary, Florida 
Department of Corrections. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 942 So. 2d 412. 

No. 06–7938. Ball v. Georgia. Sup. Ct. Ga. Certiorari de­
nied. Reported below: 281 Ga. 14, 635 S. E. 2d 723. 

No. 06–7942. E. B. v. T. J. et al. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 06–7945. Strong v. Pennsylvania. Luzerne County 
Court, Pa. Certiorari denied. 

No. 06–7950. Harvey v. Wackenhut Corp. et al. Ct. App. 
Minn. Certiorari denied. 

No. 06–7952. Fluellen v. Law Offices of Fenstersheib & 
Fox et al. Sup. Ct. Fla. Certiorari denied. Reported below: 
936 So. 2d 565. 

No. 06–7956. Hawkins v. Perlman, Superintendent, Mid-

State Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 460 F. 3d 238. 

No. 06–7959. Guerra v. Alameda County, California, 
et al. Ct. App. Cal., 1st App. Dist. Certiorari denied. 
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No. 06–7962. Dubois v. Association of Apartment Owners 
of 2987 Kalakaua et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 453 F. 3d 1175. 

No. 06–7964. Elias v. Dominguez et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 567. 

No. 06–7967. Brown v. Chicago Transit Authority Re­

tirement Plan. C. A. 7th Cir. Certiorari denied. Reported 
below: 197 Fed. Appx. 475. 

No. 06–7969. Toward v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 932 So. 2d 1086. 

No. 06–7973. Pointdujour v. Mount Sinai Hospital et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 121 Fed. 
Appx. 895. 

No. 06–7974. Pineda v. Nugent. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 06–7979. Swearingen v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 192 Fed. Appx. 300. 

No. 06–7985. Anderson v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. Reported below: 462 F. 3d 1319. 

No. 06–7993. Mills v. Hulick, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–7996. Malhotra v. Watergate at Landmark Con­

dominium Assn. C. A. 4th Cir. Certiorari denied. Reported 
below: 172 Fed. Appx. 522. 

No. 06–8000. Lewis v. Elliot et al. C. A. 6th Cir. Certio­
rari denied. 

No. 06–8002. Jackson v. Minnesota. Ct. App. Minn. Cer­
tiorari denied. 

No. 06–8004. Johnson v. Washington Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. 
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No. 06–8005. Jennings v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 06–8007. Walker v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 196 Fed. Appx. 177. 

No. 06–8011. Kersey v. District of Columbia Court of 
Appeals. Ct. App. D. C. Certiorari denied. Reported below: 
897 A. 2d 198. 

No. 06–8013. Phillips v. Jones, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–8015. Rose v. Mayberg, Director, California De­

partment of Mental Health. C. A. 9th Cir. Certiorari de­
nied. Reported below: 454 F. 3d 958 and 189 Fed. Appx. 656. 

No. 06–8016. Stewart v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 892. 

No. 06–8017. Smyre v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 197 Fed. Appx. 216. 

No. 06–8019. Banga v. World Savings & Loan Assn. Ct. 
App. Cal., 1st App. Dist. Certiorari denied. 

No. 06–8021. Aman v. Johnston. App. Ct. Mass. Certiorari 
denied. Reported below: 66 Mass. App. 1102, 845 N. E. 2d 450. 

No. 06–8031. Hand v. Ohio. Ct. App. Ohio, Delaware County. 
Certiorari denied. 

No. 06–8032. Younger v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 931 So. 2d 1289. 

No. 06–8035. Bennett v. Maine. Sup. Jud. Ct. Me. Certio­
rari denied. Reported below: 903 A. 2d 853. 

No. 06–8039. Beaty v. Arizona. Super. Ct. Ariz., County of 
Maricopa. Certiorari denied. 

No. 06–8040. Brown v. Johnson, Director, Virginia De­

partment of Corrections, et al. Sup. Ct. Va. Certiorari 
denied. 
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No. 06–8042. Sotelo v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–8045. Muwwakkil v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 06–8047. White v. Battaglia, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 454 F. 3d 705. 

No. 06–8050. Slakman v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 280 Ga. 837, 632 S. E. 2d 378. 

No. 06–8052. Luther v. Ohio; Luther v. Ohio; and Smith v. 
Ohio. Ct. App. Ohio, Lorain County. Certiorari denied. 

No. 06–8056. Johnson v. Wilson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 455. 

No. 06–8057. Martin v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 06–8062. Hernandez v. United States (Reported below: 
195 Fed. Appx. 224); Smith v. United States (202 Fed. Appx. 
14); Turner v. United States (202 Fed. Appx. 29); Garcia v. 
United States (203 Fed. Appx. 622); Jendrzey v. United 
States (203 Fed. Appx. 629); Lugo-Vargas v. United States 
(203 Fed. Appx. 619); and Garcia v. United States (205 Fed. 
Appx. 259). C. A. 5th Cir. Certiorari denied. 

No. 06–8063. Groebner v. Minnesota et al. C. A. 8th Cir. 
Certiorari denied. 

No. 06–8066. Elias v. Dominguez et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 633. 

No. 06–8071. Thomas v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 06–8072. Chandler v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8073. Dorsey v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 06–8080. Enriquez v. Texas. C. A. 5th Cir. Certio­
rari denied. 

No. 06–8081. Crutchfield v. Illinois. App. Ct. Ill., 5th 
Dist. Certiorari denied. Reported below: 353 Ill. App. 3d 1014, 
820 N. E. 2d 507. 

No. 06–8082. Crawford v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–8083. Daniel v. United States Marshals Service 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 188 
Fed. Appx. 954. 

No. 06–8087. Moore v. 19th Hole Restaurant et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–8092. Franklin v. Kansas Department of Correc­

tions et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 160 Fed. Appx. 730. 

No. 06–8094. Henderson v. Minnesota. Ct. App. Minn. 
Certiorari denied. 

No. 06–8100. Kandekore v. United States District Court 
for the Eastern District of New York. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 460 F. 3d 276. 

No. 06–8103. Dicus v. Chanos, Attorney General of Ne­

vada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 188 Fed. Appx. 642. 

No. 06–8112. Caballero v. Court of Appeals of Texas, 
Fifth District. Sup. Ct. Tex. Certiorari denied. 

No. 06–8115. Bonga v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8116. Barodi v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. 

No. 06–8121. Burton v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 441 F. 3d 509. 

No. 06–8126. Staley v. Hall, Warden (three judgments). 
C. A. 11th Cir. Certiorari denied. 
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No. 06–8128. Clark v. Workman, Warden, et al. C. A. 
10th Cir. Certiorari denied. 

No. 06–8131. Foster v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 06–8133. Franklin v. Welsh et al.  C. A. 9th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 675. 

No. 06–8134. Farrow v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8135. Hansen v. Vampola et al. C. A. 8th Cir. 
Certiorari denied. 

No. 06–8137. Fabela v. Ward, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 644. 

No. 06–8138. Hughes v. Carlton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8139. Hipsher v. Wallace, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8141. Garcia v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8144. Culbert v. Pennington et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 275. 

No. 06–8151. Palermo v. Miller et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 196 Fed. Appx. 234. 

No. 06–8154. Carey v. Texas (two judgments). Ct. Crim. 
App. Tex. Certiorari denied. 

No. 06–8155. Cline v. Texas Board of Criminal Justice 
et al. Ct. App. Tex., 3d Dist. Certiorari denied. 

No. 06–8159. Rivera v. United States District Court for 
the Central District of California. C. A. 9th Cir. Certio­
rari denied. 

No. 06–8163. Brown, aka Williams v. Carroll, Warden, 
et al. C. A. 3d Cir. Certiorari denied. 
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No. 06–8167. Trostle v. Avery. Sup. Ct. Mich. Certiorari 
denied. 

No. 06–8170. Leger v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 936 So. 2d 108. 

No. 06–8171. Foster v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8173. Thomas v. Department of Homeland Secu­

rity. C. A. 2d Cir. Certiorari denied. Reported below: 187 
Fed. Appx. 47. 

No. 06–8180. Dean v. Russell, Judge, District Court of 
Texas, Smith County. Ct. App. Tex., 12th Dist. Certiorari 
denied. 

No. 06–8181. Quagliani v. Cathel, Administrator, New 
Jersey State Prison. C. A. 3d Cir. Certiorari denied. 

No. 06–8183. Hobbs v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8184. Groce v. Powell et al. C. A. D. C. Cir. Cer­
tiorari denied. 

No. 06–8185. Moore v. Cease, Individually and in His 
Official Capacity as Chief of Police for the City of Wil­

mington, North Carolina, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 191 Fed. Appx. 176. 

No. 06–8189. Lynch v. Webb. C. A. 6th Cir. Certiorari 
denied. 

No. 06–8196. Preble v. Estep, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 697. 

No. 06–8197. McKinnon v. Beck, Secretary, North Caro­

lina Department of Correction. C. A. 4th Cir. Certiorari 
denied. Reported below: 199 Fed. Appx. 202. 

No. 06–8198. Smith v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 
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No. 06–8205. White v. Burgess, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8210. Lewis v. Kansas Department of Revenue 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 181 
Fed. Appx. 732. 

No. 06–8211. Demetrulias v. California. Sup. Ct. Cal. 
Certiorari denied. Reported below: 39 Cal. 4th 1, 137 P. 3d 229. 

No. 06–8223. Martinez-Rios v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 17. 

No. 06–8227. Sheppard v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–8229. Powell v. Maryland. Ct. App. Md. Certio­
rari denied. Reported below: 394 Md. 632, 907 A. 2d 242. 

No. 06–8230. Jones v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8233. Gissendanner v. Alabama. Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 949 So. 2d 956. 

No. 06–8251. Kozuh v. Nichols et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 874. 

No. 06–8252. Pope v. Malfi, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 606. 

No. 06–8255. Owens v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8263. Nigl v. Kingston, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8264. McKinney v. Appellate Court of Illinois, 
Fifth District. Sup. Ct. Ill. Certiorari denied. 

No. 06–8269. Poe v. J E P Enterprises, LP, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 259. 
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No. 06–8274. Engesser v. Dooley, Warden, et al. C. A. 
8th Cir. Certiorari denied. Reported below: 457 F. 3d 731. 

No. 06–8275. Jackson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8281. Pitts v. Florida Department of Children 
and Families. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. 
Reported below: 937 So. 2d 1108. 

No. 06–8282. Martini v. New Jersey. Sup. Ct. N. J. Cer­
tiorari denied. Reported below: 187 N. J. 469, 901 A. 2d 941. 

No. 06–8283. Jackson v. Jackson. C. A. 10th Cir. Certiorari 
denied. Reported below: 195 Fed. Appx. 745. 

No. 06–8286. McGowan v. Tennessee Department of Cor­

rection. Ct. App. Tenn. Certiorari denied. 

No. 06–8291. Scott v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 196. 

No. 06–8292. Williams v. Bedinfield et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8294. McNew v. Lemon et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–8296. Addams-More v. Gill et al. Sup. Ct. Cal. 
Certiorari denied. 

No. 06–8297. Anderson v. Missouri. Sup. Ct. Mo. Certio­
rari denied. Reported below: 196 S. W. 3d 28. 

No. 06–8298. Beard v. Dominguez. Ct. App. Ind. Certio­
rari denied. Reported below: 847 N. E. 2d 1054. 

No. 06–8300. Bak v. Bak. Sup. Ct. Fla. Certiorari denied. 
Reported below: 935 So. 2d 1219. 

No. 06–8301. McGrath v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 277 Ga. App. 825, 627 S. E. 2d 866. 

No. 06–8303. Neal v. Pinellas County Sheriff’s Office 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 194 
Fed. Appx. 855. 
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No. 06–8307. Makas v. Bennett et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–8310. West v. Adams, Warden, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 625. 

No. 06–8315. Burden v. Hempelman et al. C. A. 10th Cir. 
Certiorari denied. 

No. 06–8316. Bozeman v. Kershaw Correctional Institu­

tion et al. C. A. 4th Cir. Certiorari denied. Reported below: 
198 Fed. Appx. 274. 

No. 06–8317. Backman v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. 

No. 06–8319. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
202 Fed. Appx. 700. 

No. 06–8320. Roberson v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 170 Fed. Appx. 462. 

No. 06–8321. Sanchez v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1093, 841 
N. E. 2d 478. 

No. 06–8325. Garcia v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 201 S. W. 3d 695. 

No. 06–8326. Henson v. Brown. C. A. 7th Cir. Certiorari 
denied. 

No. 06–8330. Glover v. McCaughtry, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 06–8333. Davis v. Biloxi Public School District et al. 
Ct. App. Miss. Certiorari denied. Reported below: 937 So. 2d 
459. 

No. 06–8335. Davis v. Runnels, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 192 Fed. Appx. 615. 

No. 06–8339. Montgomery-Brooks v. Regional Transpor­

tation District et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 187 Fed. Appx. 906. 
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No. 06–8340. Maglio v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 918 So. 2d 369. 

No. 06–8342. Smith v. Ficco. C. A. 1st Cir. Certiorari 
denied. 

No. 06–8343. Jackson v. Grimes et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8349. Baskett v. Bovenkamp. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–8352. Lunini v. Grayeb et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 559. 

No. 06–8353. Lester v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 06–8355. Aleman v. Texas. Ct. App. Tex., 6th Dist. 
Certiorari denied. 

No. 06–8361. Haggerty v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 06–8363. Howard v. McLemore, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 441. 

No. 06–8365. Gill v. Illinois. App. Ct. Ill., 4th Dist. Cer­
tiorari denied. Reported below: 363 Ill. App. 3d 1221, ––– N. E. 
2d –––. 

No. 06–8366. Hayes v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–8370. Hirt v. Montana Department of Labor and 
Industry et al. Sup. Ct. Mont. Certiorari denied. Reported 
below: 333 Mont. 553, 143 P. 3d 705. 

No. 06–8371. Harris v. Jackson, Warden. Cir. Ct. Wayne 
County, Mich. Certiorari denied. 

No. 06–8375. Sanchez v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8376. Stoker v. Watson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 496. 
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No. 06–8382. Garcia Reyes v. Lewis, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 483. 

No. 06–8384. Nolan v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 06–8385. Parker v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–8389. Azuakoemu v. Gonzales, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 195 Fed. 
Appx. 47. 

No. 06–8390. Burgin v. Lund, Superintendent, Clarinda 
Correctional Facility. C. A. 8th Cir. Certiorari denied. 

No. 06–8393. Juniors v. Louisiana. Ct. App. La., 3d Cir. 
Certiorari denied. Reported below: 918 So. 2d 1137. 

No. 06–8396. Abulkhair v. Banks. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 06–8397. Abulkhair v. Liberty Mutual Insurance 
Co. Super. Ct. N. J., App. Div. Certiorari denied. 

No. 06–8401. Badeaux v. LeBlanc, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8402. Burnsed v. Ward, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–8404. Siegel v. Grievance Committee for the 
Ninth Judicial District of New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. 

No. 06–8406. Reynolds v. Indiana. Ct. App. Ind. Certio­
rari denied. Reported below: 844 N. E. 2d 228. 

No. 06–8407. Palmer v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–8408. Morrison v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 
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No. 06–8409. Linn v. Kiowa County District Court et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 191 Fed. 
Appx. 790. 

No. 06–8412. Smith v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 447 Mass. 1103, 848 N. E. 
2d 1212. 

No. 06–8413. Shariat v. Orange County, California. Ct. 
App. Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 06–8414. Baldwin v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8415. Butler v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 06–8419. Shelton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 219. 

No. 06–8421. Randant v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 341 Ore. 64, 136 P. 3d 1113. 

No. 06–8422. Kopp v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 33 App. Div. 
3d 153, 817 N. Y. S. 2d 806. 

No. 06–8426. Neuman v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8428. Gutierrez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 201 Fed. Appx. 196. 

No. 06–8434. Thomas v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 1051, ––– 
N. E. 2d –––. 

No. 06–8437. Heeter v. Superior Court of California, 
Glenn County. Ct. App. Cal., 3d App. Dist. Certiorari denied. 

No. 06–8442. Baseer v. Hall, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 439. 
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No. 06–8444. Baskett v. Washington et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–8446. Pisa v. Blanks et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 187 Fed. Appx. 586. 

No. 06–8447. Paracha v. Gates, Secretary of Defense, 
et al. C. A. D. C. Cir. Certiorari denied. 

No. 06–8450. Monique J. v. Children’s Aid Society et al. 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re­
ported below: 29 App. Div. 3d 467, 817 N. Y. S. 2d 6. 

No. 06–8457. Gillard v. Southern New England School 
of Law. C. A. 1st Cir. Certiorari denied. 

No. 06–8458. Fox v. Yukins, Warden, et al. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8459. Nickerson v. Price, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8461. Arnett v. Antrim, Commissioner, Alaska 
Department of Corrections. C. A. 9th Cir. Certiorari 
denied. 

No. 06–8462. Alicea v. McCullough, Superintendent, 
State Correctional Institution at Houtzdale, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–8465. Zocaras, aka Vasquez v. Castro et al. C. A. 
11th Cir. Certiorari denied. Reported below: 465 F. 3d 479. 

No. 06–8466. Paige v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8467. Harris v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–8473. Holt v. Montana. Sup. Ct. Mont. Certiorari 
denied. Reported below: 332 Mont. 426, 139 P. 3d 819. 

No. 06–8477. Gray v. Michigan. Cir. Ct. Kent County, Mich. 
Certiorari denied. 

No. 06–8484. Booker v. Henricks. Ct. App. Tex., 3d Dist. 
Certiorari denied. 
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No. 06–8486. Snelling v. WPC Corp. Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 196 S. W. 3d 593. 

No. 06–8487. Sells v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 463 F. 3d 1148. 

No. 06–8488. Rhodes v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 567. 

No. 06–8492. Clem v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–8494. Turner v. Federal Aviation Administration 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 169 
Fed. Appx. 641. 

No. 06–8499. Blanchette v. Kansas. Ct. App. Kan. Cer­
tiorari denied. Reported below: 35 Kan. App. 2d 686, 134 P. 
3d 19. 

No. 06–8502. Cerritos v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 06–8503. Rascon Delacruz, aka Rodrigue Delacruz, 
aka Rodriguez, aka Smith Sambrano v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 199 Fed. 
Appx. 879. 

No. 06–8505. Escamilla-Vasquez, aka Estrada v. United 
States. C. A. 4th Cir. Certiorari denied. Reported below: 201 
Fed. Appx. 181. 

No. 06–8506. Tensley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 876. 

No. 06–8510. Williams v. United States District Court 
for the Eastern District of Virginia. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 156 Fed. Appx. 551. 

No. 06–8511. Thompson v. Battaglia, Warden. C. A. 7th 
Cir. Certiorari denied. Reported below: 458 F. 3d 614. 

No. 06–8515. Brown v. Belleque, Superintendent, Ore­

gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 202 Fed. Appx. 234. 
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No. 06–8517. Evans v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 220. 

No. 06–8518. Carillo-Collazo v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 494. 

No. 06–8519. Cooper v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 155. 

No. 06–8520. Ramirez-Guerrero v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 203 Fed. Appx. 609. 

No. 06–8521. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 448. 

No. 06–8522. Sherrod v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 445 F. 3d 980. 

No. 06–8523. Murillo Rodriguez, aka Murillo-Rodriguez 
v. United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 202 Fed. Appx. 40. 

No. 06–8525. Sandoz v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 83, 178 P. 3d 800. 

No. 06–8528. Aguilar-Herrera v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 540. 

No. 06–8530. Best v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 175 Fed. Appx. 755. 

No. 06–8533. Ditton v. Montana. Sup. Ct. Mont. Certio­
rari denied. Reported below: 333 Mont. 483, 144 P. 3d 783. 

No. 06–8535. Eckhardt v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 466 F. 3d 938. 

No. 06–8536. Crooks et ux. v. Commissioner of Internal 
Revenue. C. A. 6th Cir. Certiorari denied. Reported below: 
453 F. 3d 653. 

No. 06–8537. Vera v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 457 F. 3d 831. 

No. 06–8539. Young v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 458 F. 3d 998. 
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No. 06–8542. Russi-Obando v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 811. 

No. 06–8543. Winston v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 613. 

No. 06–8545. Tran v. Palakovich, Superintendent, State 
Correctional Institution at Smithfield. C. A. 3d Cir. 
Certiorari denied. 

No. 06–8549. Alexander et ux. v. North Dakota Board 
of University and School Lands. Sup. Ct. N. D. Certiorari 
denied. Reported below: 718 N. W. 2d 2. 

No. 06–8550. Young v. Richards, Superintendent, Spe­

cial Commitment Center at Steilacoom, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8554. Manna v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 146. 

No. 06–8561. Baca v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–8562. Allen v. Gold County Casino et al. C. A. 
9th Cir. Certiorari denied. Reported below: 464 F. 3d 1044. 

No. 06–8563. Burden v. Wood. C. A. 10th Cir. Certiorari 
denied. Reported below: 200 Fed. Appx. 806. 

No. 06–8567. Xiangyuan Zhu v. Gonzales, Attorney Gen­

eral. C. A. D. C. Cir. Certiorari denied. 

No. 06–8568. Jones v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 455 F. 3d 134. 

No. 06–8569. Martinez-Gonzalez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 190 Fed. Appx. 562. 

No. 06–8570. Lumsden v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8572. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 915. 

No. 06–8573. James v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 923. 
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No. 06–8574. Love v. Bezy, Warden. C. A. 7th Cir. Certio­
rari denied. 

No. 06–8579. O’Keefe v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 461 F. 3d 1338. 

No. 06–8581. Mickle v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 464 F. 3d 804. 

No. 06–8582. Quesada-Lerma v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 308. 

No. 06–8584. Cotton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8585. Cotton, aka Woodard v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 06–8586. Carter, aka Wilkerson v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 201 Fed. 
Appx. 939. 

No. 06–8588. Craig v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 459. 

No. 06–8590. Libretti v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 533. 

No. 06–8591. Kokoski v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 477. 

No. 06–8595. Proctor v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 06–8596. Medina v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 346, 143 P. 3d 471. 

No. 06–8598. Lawrence v. Washington, Director, Dis­

trict of Columbia Department of Corrections, et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 204 Fed. 
Appx. 27. 

No. 06–8601. Oakley v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 939 So. 2d 1071. 

No. 06–8604. Beckett v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 
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No. 06–8606. Purcell v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 283, 846 
N. E. 2d 203. 

No. 06–8607. McGoldrick v. McKune, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 666. 

No. 06–8609. Presley v. Barnhart, Commissioner of So­

cial Security. C. A. 9th Cir. Certiorari denied. Reported 
below: 185 Fed. Appx. 662. 

No. 06–8610. Swecker v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 645. 

No. 06–8614. Small v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 867. 

No. 06–8616. Rogers v. United States District Court for 
the Northern District of Texas-Dallas Division. C. A. 
D. C. Cir. Certiorari denied. Reported below: 207 Fed. Appx. 1. 

No. 06–8617. Asano Quenga v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8619. Russell v. Sublett et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–8620. Salcedo v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–8621. Sherrill v. Commandant, United States Dis­

ciplinary Barracks. C. A. 10th Cir. Certiorari denied. Re­
ported below: 208 Fed. Appx. 667. 

No. 06–8622. Robinson v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–8623. Shepard v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–8624. Rodriguez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 457 F. 3d 109. 

No. 06–8626. Dobbs v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 449 F. 3d 904. 
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No. 06–8629. Molette v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 253. 

No. 06–8630. Wilson v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–8632. Kahawaiola’a v. Bush, President of the 
United States, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 192 Fed. Appx. 592. 

No. 06–8634. Mays v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 466 F. 3d 335. 

No. 06–8636. Talebnejad et al. v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 460 F. 3d 563. 

No. 06–8637. Zuniga-Chavez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 464 F. 3d 1199. 

No. 06–8638. Trumbauer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 955. 

No. 06–8639. Zangwill v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 888. 

No. 06–8641. Vaughn v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8642. Murphy v. Minnesota. Ct. App. Minn. Cer­
tiorari denied. 

No. 06–8644. Trinidad-Rodriguez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 204 Fed. Appx. 37. 

No. 06–8645. Yocum v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 171. 

No. 06–8647. Medina v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8648. Joiner v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8649. Manders v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8654. Pantoja v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–8656. 
tiorari denied. 

No. 06–8657. 
tiorari denied. 

No. 06–8660. 
tiorari denied. 
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Smith v. United States. Ct. App. D. C. 
Reported below: 909 A. 2d 1009. 

Cer-

Scott v. United States. C. A. 4th Cir. 
Reported below: 201 Fed. Appx. 937. 

Cer-

Clark v. United States. C. A. 5th Cir. 
Reported below: 199 Fed. Appx. 392. 

Cer-

No. 06–8666. Polanco v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 898. 

No. 06–8668. Morris v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 294. 

No. 06–8669. Muhammad v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 882. 

No. 06–8670. Polley v. Jeter, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 806. 

No. 06–8671. Moore v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–8673. Williams v. United States Postal Service. 
C. A. Fed. Cir. Certiorari denied. Reported below: 198 Fed. 
Appx. 939. 

No. 06–8676. Sanchez-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 292. 

No. 06–8680. Strozier v. United States Postal Service 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 189 
Fed. Appx. 953. 

No. 06–8684. Coffman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 945. 

No. 06–8689. Pixley v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 902 A. 2d 829. 

No. 06–8692. Martin v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 648. 

No. 06–8694. Purvis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 190 Fed. Appx. 231. 
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No. 06–8698. Berry v. Ferrell, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 746. 

No. 06–8703. Hicks v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 27. 

No. 06–8705. Hunter v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 950. 

No. 06–8707. Holliday v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 457 F. 3d 121. 

No. 06–8709. Howell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 948. 

No. 06–8712. Hammond v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 1050, ––– 
N. E. 2d –––. 

No. 06–8715. Harper v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 1050, ––– 
N. E. 2d –––. 

No. 06–8719. David v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–8720. Caballero-Robles v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 197 Fed. Appx. 
783. 

No. 06–8723. Choudhry v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 461 F. 3d 1097. 

No. 06–8724. Drew v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 49. 

No. 06–8725. Floyd v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 458 F. 3d 844. 

No. 06–8727. Olivas-Pena, aka Castanon-Maciel, aka 
Pena-Martinez v. United States. C. A. 5th Cir. Certiorari 
denied. Reported below: 202 Fed. Appx. 656. 

No. 06–8729. Provencio v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 41. 
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No. 06–8730. Montano-Ponce v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 29. 

No. 06–8732. Jimenez-Flores v. United States (Reported 
below: 202 Fed. Appx. 45); Medellin-Garcia v. United States 
(202 Fed. Appx. 35); and Ramirez-Mora v. United States (202 
Fed. Appx. 33). C. A. 5th Cir. Certiorari denied. 

No. 06–8733. Lainez-Flores v. United States (Reported 
below: 202 Fed. Appx. 13); Madrid-Marquez v. United States 
(202 Fed. Appx. 36); Rivera-Pascual, aka Pascual-Rivera, 
aka Silva, aka Mejia, aka Rivera v. United States (202 Fed. 
Appx. 39); Rosales-Campos, aka Rosales v. United States 
(202 Fed. Appx. 20); Salinas-Camilo, aka Camilo-Salinas v. 
United States (202 Fed. Appx. 42); Sandoval-Resendiz, aka 
Sandoval-Resendez v. United States (202 Fed. Appx. 47); 
Vasquez-Sanchez, aka Vasquez-Cuevas, aka Esparza-

Garcia v. United States (202 Fed. Appx. 52); Mena-

Segoviano, aka Perez v. United States (201 Fed. Appx. 268); 
and Rodriguez-Estrada v. United States (202 Fed. Appx. 40). 
C. A. 5th Cir. Certiorari denied. 

No. 06–8734. Kingsley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 431. 

No. 06–8736. Reese-Thomas v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 531. 

No. 06–8740. Coplin v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 463 F. 3d 96. 

No. 06–8743. Rice v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 203 Fed. Appx. 37. 

No. 06–8744. Romero v. United States; and 
No. 06–8756. Santiago v. United States. C. A. 6th Cir. 

Certiorari denied. Reported below: 452 F. 3d 610. 

No. 06–8745. Serrano v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 906. 

No. 06–8749. Allen v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 785. 

No. 06–8751. Avila-Rodriguez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 31. 
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No. 06–8752. Abdush-Shakur v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 465 F. 3d 458. 

No. 06–8757. Pearson v. Lee et al. C. A. 4th Cir. Certio­
rari denied. 

No. 06–8760. Peoples v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8761. Stubbs v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–8766. Blom v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 201 Fed. Appx. 899. 

No. 06–8770. Nevels v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1102, ––– 
N. E. 2d –––. 

No. 06–8771. Mosley v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 465 F. 3d 412. 

No. 06–8772. Chaney v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 259. 

No. 06–8773. Canady v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 234. 

No. 06–8775. Neary v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 110. 

No. 06–8777. Erbo v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 467 F. 3d 227. 

No. 06–8782. Romero-Flores v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 744. 

No. 06–8790. Jiminez v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–8794. Suggs v. O’Brien, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8796. Simmonds v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8801. Arnold v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 430. 
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No. 06–8803. Carrillo v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8804. Xiangyuan Zhu v. United States. C. A. 
D. C. Cir. Certiorari denied. Reported below: 198 Fed. Appx. 6. 

No. 06–8811. Ramirez-Sanchez, aka Sanchez-Ramirez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 198 Fed. Appx. 399. 

No. 06–8815. Bergman v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 06–8823. Rodriguez-Camargo v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 206 Fed. Appx. 729. 

No. 06–8824. Rodriguez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 667. 

No. 06–8825. Rodriguez-Sanchez v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 198 Fed. Appx. 191. 

No. 06–8831. Olivieri v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–8837. Bradshaw v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–8843. Ballestero v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 512. 

No. 06–8844. Espinal v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–8847. Ellis, aka Morgan, aka Coke, aka Cox v. 
United States. C. A. 2d Cir. Certiorari denied. Reported 
below: 201 Fed. Appx. 39. 

No. 06–8853. Provencio v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 650. 

No. 06–8855. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 455 F. 3d 602. 

No. 06–8856. Salazar-Estrada, aka Morales, aka Car­

rion, aka Roldan, aka Vega-Encino v. United States (Re­
ported below: 205 Fed. Appx. 261); Alvarez-Lopez v. United 
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States (207 Fed. Appx. 503); Benavidez-Gonzalez v. United 
States (202 Fed. Appx. 718); Torrentes-Telleria v. United 
States (205 Fed. Appx. 275); Gutierrez-Chavez v. United 
States (208 Fed. Appx. 312); Peralta-Morales v. United 
States (208 Fed. Appx. 310); Sanchez-Hernandez v. United 
States (208 Fed. Appx. 309); and Alonso-Martinez v. United 
States (208 Fed. Appx. 308). C. A. 5th Cir. Certiorari denied. 

No. 06–8857. Rodriguez-Delma v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 456 F. 3d 1246. 

No. 06–8858. Rodriguez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 773. 

No. 06–8860. Alexander v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 151. 

No. 06–8863. 
tiorari denied. 

Long v. United States. C. A. 6th Cir. 
Reported below: 464 F. 3d 569. 

Cer-

No. 06–8866. 
tiorari denied. 

Thomas v. United States. C. A. 3d Cir. 
Reported below: 205 Fed. Appx. 41. 

Cer-

No. 06–8870. Arevalo v. Commissioner of Internal Reve­

nue. C. A. 5th Cir. Certiorari denied. Reported below: 469 
F. 3d 436. 

No. 06–8874. Watson v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–8878. Mora v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8879. Young v. Pierce, Warden (two judgments). 
C. A. 7th Cir. Certiorari denied. 

No. 06–8880. Carlisle v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 716. 

No. 06–8881. Demeulenaere v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 205 Fed. Appx. 685. 

No. 06–8884. Eatmon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 164 Fed. Appx. 420. 

No. 06–8885. Stevens v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–8888. Wusebio v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 35. 

No. 06–8889. Taylor v. Gardner, Judge, Superior Court 
of the District of Columbia, et al. Ct. App. D. C. Certio­
rari denied. 

No. 06–8891. Rayon-Santiago v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 200 Fed. Appx. 928. 

No. 06–8897. Blatt v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8899. Albert v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–8908. Southerland v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 466 F. 3d 1083. 

No. 06–8909. Tackett v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8912. Morera-Vigo v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–8914. Lewis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 771. 

No. 06–8915. Murga v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 898. 

No. 06–8916. Penaloza-Zarate v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 200 Fed. Appx. 
898. 

No. 06–8918. Pollard v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8920. Philips, aka Henley v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 203 Fed. Appx. 101. 

No. 06–8921. Munguia-Lucatero v. United States (Re­
ported below: 202 Fed. Appx. 953); and Coyt v. United States 
(180 Fed. Appx. 765). C. A. 9th Cir. Certiorari denied. 

No. 06–8923. Rios-Garcia v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 793. 
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No. 06–8931. Pettigrew v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 468 F. 3d 626. 

No. 06–8932. Minteer v. Commissioner of Internal Reve­

nue. C. A. 9th Cir. Certiorari denied. Reported below: 168 
Fed. Appx. 790. 

No. 06–8935. El Amin v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 75. 

No. 06–8943. Burgess v. Watters. C. A. 7th Cir. Certio­
rari denied. Reported below: 467 F. 3d 676. 

No. 06–8944. Amos v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8945. Perkins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 799. 

No. 06–8946. Palmer v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 332. 

No. 06–8947. Nnaji et ux. v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8950. Canady v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 172. 

No. 06–8951. Carrillo-Martinez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 203 Fed. Appx. 114. 

No. 06–8952. Correa, aka Alvarez v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 197 Fed. 
Appx. 857. 

No. 06–8953. Dockery v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 317. 

No. 06–8957. Moore v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 630. 

No. 06–8958. Angulo-Palacios v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8959. VanDyke v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–8960. Wicke v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 695. 

No. 06–8961. Velazquez-Alcaraz v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 969. 

No. 06–8962. Sandoval Ortiz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 182 Fed. Appx. 380. 

No. 06–8963. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 355. 

No. 06–8964. Leal-Rivera v. United States (Reported 
below: 203 Fed. Appx. 637); and Rios-Cruz v. United States 
(205 Fed. Appx. 274). C. A. 5th Cir. Certiorari denied. 

No. 06–8967. Price v. Outlaw, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 442. 

No. 06–8971. Castelo-Valencia v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 203 Fed. Appx. 120. 

No. 06–8975. Lopez-Estrada v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 371. 

No. 06–8980. Adkins v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 472. 

No. 06–8984. Waddell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 193. 

No. 06–8985. Thomas v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8986. Wallette v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–8993. Said v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 193 Fed. Appx. 239. 

No. 06–8994. Rodriguez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 723. 

No. 06–8996. Sears v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 800. 

No. 06–8998. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 267. 
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No. 06–9015. Evans v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–9016. Hernandez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 952. 

No. 06–9017. Harrington v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 784. 

No. 06–9020. Garcia-Cortez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 617. 

No. 06–9021. Hester v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 502. 

No. 06–9022. Hall v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 965. 

No. 06–9024. Gutierrez-Mira v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 200 Fed. Appx. 943. 

No. 06–9025. Hill v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 783. 

No. 06–9029. Grable v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 670. 

No. 06–9030. Flores-Gonzales v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 34. 

No. 06–9031. Hernandez-Rodriguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 467 F. 3d 492. 

No. 06–9032. Hiley v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 403. 

No. 06–9033. Hofmann v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–9037. Bernard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 790. 

No. 06–9040. Espinoza-Capuchina v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 840. 

No. 06–9041. Coffindaffer v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 887. 



549ORD Unit: $PT2 [03-28-10 12:04:07] PGT: ORDPP (Prelim. Print)

ORDERS 1245 

549 U. S. February 20, 2007 

No. 06–9045. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 194. 

No. 06–9050. Villegas-Hernandez v. United States (Re­
ported below: 468 F. 3d 874); Lopez-Luna, aka Luna-Lopez 
v. United States (205 Fed. Appx. 263); Guadalupe Pena v. 
United States (205 Fed. Appx. 263); Rangel-Puente v. 
United States (205 Fed. Appx. 267); and Ramos-Villalobos 
v. United States (205 Fed. Appx. 278). C. A. 5th Cir. Certio­
rari denied. 

No. 06–9055. Thompson v. Revell, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–9058. Turner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 877. 

No. 05–1536. Frank, Warden, et al. v. Kaua. C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma pau­
peris granted. Certiorari denied. Reported below: 436 F. 3d 
1057. 

No. 06–439. Summers, Individually and on Behalf of All 
Others Similarly Situated, et al. v. State Street Bank & 
Trust Co.; and 

No. 06–602. State Street Bank & Trust Co. v. Summers, 
Individually and on Behalf of All Others Similarly Sit­

uated, et al. C. A. 7th Cir. Certiorari denied. Justice 
Breyer took no part in the consideration or decision of these 
petitions. Reported below: 453 F. 3d 404. 

No. 06–534. Initiative and Referendum Institute et al. 
v. Herbert, Lieutenant Governor of Utah, et al. C. A. 
10th Cir. Motion of Western Wildlife Conservancy et al. for leave 
to file a brief as amici curiae granted. Certiorari denied. Re­
ported below: 450 F. 3d 1082. 

No. 06–592. Konteh v. Bell. C. A. 6th Cir. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 450 F. 3d 651. 

No. 06–623. Misischia v. St. John’s Mercy Health Sys­

tems et al. C. A. 8th Cir. Motion of Association of American 
Physicians and Surgeons for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 457 F. 3d 800. 
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No. 06–744. Stacey, Individually and as Co-Executor of 
the Last Will of Stacey v. City of Hermitage, Pennsylva­

nia, et al. C. A. 3d Cir. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. Re­
ported below: 178 Fed. Appx. 94. 

No. 06–843. Morrison v. Madison Dearborn Capital Part­

ners III L. P. et al. C. A. 3d Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 463 F. 3d 312. 

No. 06–844. Miller, Commissioner, Pennsylvania State 
Police v. Conchatta, Inc., dba Club Risque on the Dela­

ware, et al. C. A. 3d Cir. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. Re­
ported below: 458 F. 3d 258. 

No. 06–7611. J. B. v. Ohio. Ct. App. Ohio, Butler County. 
Motion of Juvenile Law Center for leave to file a brief as amicus 
curiae granted. Certiorari denied. 

No. 06–8276. Spurlock v. Bank of America et al. C. A. 
4th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
188 Fed. Appx. 171. 

No. 06–8287. Kikumura v. Hood, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Justice Alito took no part in the con­
sideration or decision of this petition. Reported below: 467 
F. 3d 1257. 

No. 06–8483. Britton v. Aimco Sandalwood L. P. Ct. App. 
Tex., 14th Dist. Certiorari denied. Justice Breyer took no 
part in the consideration or decision of this petition. 

No. 06–9046. Carson et al. v. United States. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. Reported below: 455 
F. 3d 336. 

Rehearing Denied 

No. 05–6764. Allen v. United States, ante, p. 1095; 
No. 05–11082. Baker v. Rexroad et al., ante, p. 840; 
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No. 06–122. Samadi v. MBNA America Bank, N. A., ante, 
p. 993; 

No. 06–139. Shakir v. Prairie View A&M University 
et al., ante, p. 1077; 

No. 06–155. Schiano et vir v. MBNA Corp. et al., ante, 
p. 1019; 

No. 06–329. Duff et vir v. Lewis et al., ante, p. 1095; 
No. 06–379. Wagner v. Board of Supervisors of Louisi­

ana State University and Agricultural and Mechanical 
College et al., ante, p. 1052; 

No. 06–395. Gross v. Irtz, Administrator of Gross, ante, 
p. 1052; 

No. 06–471. Persik v. Suthers, Attorney General of 
Colorado, et al., ante, p. 1077; 

No. 06–476. Brogdon v. McMaster, Attorney General of 
South Carolina, ante, p. 1054; 

No. 06–488. Mickens et ux. v. Stewart Title Guaranty 
Co. et al., ante, p. 1096; 

No. 06–495. Erickson v. Washington Department of Nat­

ural Resources, ante, p. 1054; 
No. 06–515. M2 Software, Inc. v. M2 Communications, 

Inc., ante, p. 1096; 
No. 06–540. Trojanek v. Safeway, Inc., et al., ante, p. 1112; 
No. 06–552. Punchard v. Bureau of Land Management 

et al., ante, p. 1078; 
No. 06–565. In re Johnson, ante, p. 1050; 
No. 06–569. Love v. Department of Justice, ante, p. 1078; 
No. 06–5647. In re Samuels, ante, p. 951; 
No. 06–5739. McCaney v. United States, ante, p. 1097; 
No. 06–5758. Mann v. United States, ante, p. 1056; 
No. 06–5959. Narvez Martinez v. Quarterman, Director, 

Texas Department of Criminal Justice, Correctional In­

stitutions Division, ante, p. 979; 
No. 06–6135. Moses v. United States, ante, p. 940; 
No. 06–6250. Vega v. Klem, Superintendent, State Cor­

rectional Institution at Mahanoy, et al., ante, p. 980; 
No. 06–6269. In re Hill, ante, p. 1018; 
No. 06–6401. Pinckney v. McDonough, Secretary, Florida 

Department of Corrections, et al., ante, p. 1022; 
No. 06–6438. Zendran v. Providence Police Department, 

ante, p. 1079; 
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No. 06–6447. Leverton v. Pope et al., ante, p. 1035; 
No. 06–6459. Harris v. Glades Correctional Institution, 

ante, p. 1036; 
No. 06–6573. Lindsey v. Mississippi, ante, p. 1097; 
No. 06–6624. Abney v. DiGuglielmo, Superintendent, 

State Correctional Institution at Graterford, ante, 
p. 1038; 

No. 06–6644. 
No. 06–6645. 

ante, p. 1059; 
No. 06–6819. 

p. 1062; 
No. 06–6856. 
No. 06–6871. 
No. 06–6909. 

Andrews v. Moore et al., ante, p. 1059; 
Benjamin v. Eagleton, Warden, et al., 

Carter v. Randolph County Jail, ante, 

Young v. United States, ante, p. 1080; 
Cousin v. Kroger Co., ante, p. 1080; 
Jefferson v. Warden of West Carroll De­

tention Center, ante, p. 1080; 
No. 06–7010. Campbell v. Polk, Warden, ante, p. 1098; 
No. 06–7054. McCaslin v. Barnhart, Commissioner of So­

cial Security, ante, p. 1083; 
No. 06–7117. Mehra v. Lewinson, ante, p. 1098; 
No. 06–7137. Freeman v. United States, ante, p. 1042; 
No. 06–7205. Simmonds v. United States Court of Ap­

peals for the Fifth Circuit, ante, p. 1098; 
No. 06–7258. 
No. 06–7282. 
No. 06–7293. 

ante, p. 1083; 
No. 06–7295. 
No. 06–7321. 
No. 06–7357. 
No. 06–7398. 
No. 06–7481. 
No. 06–7563. 
No. 06–7680. 
No. 06–8143. 
No. 06–8164. 

Blackmer v. Cattell, Warden, ante, p. 1083; 
Pena v. United States, ante, p. 1065; 
Bowen v. City of Los Angeles, California, 

In re McGee, ante, p. 1051; 
Day v. United States, ante, p. 1066; 
Brown v. United States, ante, p. 1067; 
Cobb v. United States, ante, p. 1068; 
Leon v. United States, ante, p. 1070; 
Bell v. United States, ante, p. 1087; 
In re DuMonde, ante, p. 1076; 
Evans v. United States, ante, p. 1150; and 
Duncan v. United States, ante, p. 1151. Peti­

tions for rehearing denied. 

No. 06–636. Goodman v. United States, ante, p. 1097; and 
No. 06–5295. In re Green et al., ante, p. 809. Motions for 

leave to file petitions for rehearing denied. 
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February 22, 2007 

Dismissals Under Rule 46 

No. 06–588. Crosby v. Valdes, Individually and as Per­

sonal Representative of the Estate of Valdes. C. A. 11th 
Cir. Certiorari dismissed under this Court’s Rule 46. Reported 
below: 450 F. 3d 1231. 

No. 06–960. Hale et al. v. Kempthorne, Secretary of the 
Interior, et al. C. A. 9th Cir. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 461 F. 3d 1092. 

Miscellaneous Order 

No. 06A797. Al Sanani v. Bush, President of the United 
States, et al. D. C. D. C. Application for injunction requiring 
the production of a factual return, pursuant to 28 U. S. C. § 2243, 
pending the filing and disposition of a petition for writ of certio­
rari, presented to The Chief Justice, and by him referred to 
the Court, denied. 

Certiorari Denied 

No. 06–8691 (06A693). Anderson v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Application for stay of ex­
ecution of sentence of death, presented to Justice Scalia, and by 
him referred to the Court, denied. Certiorari denied. Justice 
Stevens and Justice Ginsburg would grant the application for 
stay of execution. Reported below: 204 Fed. Appx. 402. 

February 26, 2007 

Certiorari Granted—Vacated and Remanded 

No. 05–1670. Exxon Mobil Corp. v. Grefer et al. Ct. App. 
La., 4th Cir. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Philip Morris USA 
v. Williams, ante, p. 346. Justice Alito took no part in the 
consideration or decision of this petition. Reported below: 901 
So. 2d 1117. 

No. 06–8527. Azam v. California. Ct. App. Cal., 1st App. 
Dist. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
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remanded for further consideration in light of Cunningham v. 
California, ante, p. 270. 

Certiorari Dismissed 
No. 06–8547. Woodberry v. Bruce, Warden, et al. C. A. 

10th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis­
sents. See id., at 4, and cases cited therein. Reported below: 
203 Fed. Appx. 186. 

Miscellaneous Orders 
No. 06M66. Ware v. Department of the Interior et al.; 
No. 06M67. M. S. v. I. P.; 
No. 06M68. Yun v. Gonzales, Attorney General; and 
No. 06M69. Martinez v. Scribner, Warden. Motions to di­

rect the Clerk to file petitions for writs of certiorari out of time 
denied. 

No. 06–413. Uttecht, Superintendent, Washington 
State Penitentiary v. Brown. C. A. 9th Cir. [Certiorari 
granted, ante, p. 1162.] Motion of respondent for appointment of 
counsel granted. Suzanne L. Elliott, Esq., of Seattle, Wash., is 
appointed to serve as counsel for respondent in this case. 

No. 06–856. LaRue v. DeWolff, Boberg & Associates, 
Inc., et al. C. A. 4th Cir. The Solicitor General is invited to 
file a brief in this case expressing the views of the United States. 

No. 06–6407. Panetti v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. [Certiorari granted, ante, p. 1106.] 
Motion of petitioner for appointment of counsel granted. Keith 
S. Hampton, Esq., of Austin, Tex., is appointed to serve as counsel 
for petitioner in this case. 

No. 06–8512. In re Andrews. Motion of petitioner for re­
consideration of order denying leave to proceed in forma pau­
peris [ante, p. 1179] denied. 
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No. 06–9169. In re Privett; 
No. 06–9192. In re Jackson; 
No. 06–9251. In re Fuselier; 
No. 06–9284. In re Padgett; and 
No. 06–9302. In re Tubbs. Petitions for writs of habeas cor­

pus denied. 

No. 06–9105. In re Addams-More. Petition for writ of man­
damus and/or prohibition denied. 

Certiorari Granted 

No. 06–571. Watson v. United States. C. A. 5th Cir. Cer­
tiorari granted. Reported below: 191 Fed. Appx. 326. 

No. 06–637. Board of Education of the City School Dis­

trict of the City of New York v. Tom F., on Behalf of 
Gilbert F., a Minor Child. C. A. 2d Cir. Certiorari granted. 
Reported below: 193 Fed. Appx. 26. 

No. 06–713. Washington State Grange v. Washington 
State Republican Party et al.; and 

No. 06–730. Washington et al. v. Washington State Re­

publican Party et al. C. A. 9th Cir. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral argu­
ment. Reported below: 460 F. 3d 1108. 

Certiorari Denied 

No. 05–1026. Hogner v. Strenke et al. Ct. App. Wis. 
Certiorari denied. Reported below: 287 Wis. 2d 135, 704 N. W. 
2d 309. 

No. 05–1593. Ates v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 05–9578. Foster v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 05–10067. Alvidrez v. McKune, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 149 Fed. Appx. 755. 

No. 05–10094. Wakefield v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 
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No. 05–10561. Pasternack v. Saleh et al. Super. Ct. Pa. 
Certiorari denied. Reported below: 875 A. 2d 400. 

No. 06–349. Berger v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 212 Ariz. 473, 134 P. 3d 378. 

No. 06–464. Ohio v. Farris. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 109 Ohio St. 3d 519, 849 N. E. 2d 985. 

No. 06–481. Laws v. Sony Music Entertainment, Inc., dba 
Epic Records. C. A. 9th Cir. Certiorari denied. Reported 
below: 448 F. 3d 1134. 

No. 06–535. Holm v. Utah. Sup. Ct. Utah. Certiorari de­
nied. Reported below: 137 P. 3d 726. 

No. 06–603. Irving N. et al. v. Rhode Island Department 
of Children, Youth, and Families. Sup. Ct. R. I. Certiorari 
denied. Reported below: 900 A. 2d 1202. 

No. 06–638. Haynes v. Level 3 Communications, LLC. 
C. A. 10th Cir. Certiorari denied. Reported below: 456 F. 3d 
1215. 

No. 06–722. Fuji Kogyo Co., Ltd. v. Pacific Bay Interna­

tional, Inc., et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 461 F. 3d 675. 

No. 06–729. City of New York, New York, et al. v. Cats­

kill Mountains Chapter of Trout Unlimited, Ltd., et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 451 F. 3d 77. 

No. 06–828. Henderson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 460 F. 3d 654. 

No. 06–859. Raiser v. Church of Jesus Christ of Latter­

day Saints et al. C. A. 10th Cir. Certiorari denied. Re­
ported below: 182 Fed. Appx. 810. 

No. 06–861. Shurtleff, Personal Representative of the 
Estate of Shurtleff, Deceased, and Assignee of the Es­

tate of June, Deceased v. Great American Insurance Co. 
et al. Ct. App. Iowa. Certiorari denied. Reported below: 723 
N. W. 2d 449. 
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No. 06–870. Crown Paper Liquidating Trust v. Pricewat­

erhouseCoopers et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 198 Fed. Appx. 597. 

No. 06–871. Cortez v. Air New Zealand Ltd. (USA). 
C. A. 9th Cir. Certiorari denied. Reported below: 203 Fed. 
Appx. 31. 

No. 06–875. Rodriguez v. Pereira et al. Sup. Ct. Va. 
Certiorari denied. 

No. 06–876. Texas v. Springsteen. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 06–878. Brooks, Individually and as Representative 
of the Estate of Brooks, Deceased v. Armco, Inc. Ct. App. 
Tex., 6th Dist. Certiorari denied. Reported below: 194 S. W. 
3d 661. 

No. 06–880. RDC Golf of Florida I, Inc. v. Apostolicas. 
Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported 
below: 925 So. 2d 1082. 

No. 06–881. Riser v. Target Corp. C. A. 8th Cir. Certio­
rari denied. Reported below: 458 F. 3d 817. 

No. 06–915. McDonald et ux. v. HSBC Financial Corp. 
et al. C. A. 7th Cir. Certiorari denied. 

No. 06–917. Edwards v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 172 Fed. Appx. 844. 

No. 06–924. Newman v. Orange County, California, et 
al. C. A. 9th Cir. Certiorari denied. Reported below: 457 
F. 3d 991. 

No. 06–946. McKissic v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 463. 

No. 06–951. Raad v. Fairbanks North Star Borough 
School District. C. A. 9th Cir. Certiorari denied. Reported 
below: 201 Fed. Appx. 396. 

No. 06–958. Hayes v. Thomas & Betts Corp. Ct. App. La., 
5th Cir. Certiorari denied. 
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No. 06–978. Walton v. Guidant Sales Corp. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 510. 

No. 06–986. Jensen v. City of Fircrest, Washington. 
Sup. Ct. Wash. Certiorari denied. Reported below: 158 Wash. 
2d 384, 143 P. 3d 776. 

No. 06–1013. Cole v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 06–1018. Rogala v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–5340. Lerma v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–5686. Bismark v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 171 Fed. Appx. 278. 

No. 06–6635. Kendall v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 849 N. E. 2d 1109. 

No. 06–7013. Thompson v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 222 Ill. 2d 1, 853 N. E. 2d 378. 

No. 06–7234. Gibson v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–7589. Gonzalez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 455. 

No. 06–7775. Buchheit v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 459 F. 3d 849. 

No. 06–7954. Clark v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
457 F. 3d 441. 

No. 06–8012. Weese v. United States (Reported below: 199 
Fed. Appx. 394); Savala v. United States (196 Fed. Appx. 296); 
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and Chatmon v. United States (206 Fed. Appx. 350). C. A. 
5th Cir. Certiorari denied. 

No. 06–8236. Hurt v. Osborne. Ct. App. D. C. Certiorari 
denied. 

No. 06–8490. Craig v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 110 Ohio St. 3d 306, 853 N. E. 2d 621. 

No. 06–8493. Drake v. Bailey et al. Ct. App. Kan. Cer­
tiorari denied. Reported below: 35 Kan. App. 2d x, 135 P. 3d 
774. 

No. 06–8516. Wallace v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–8524. Robinson v. Cornyn, United States Senator, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 191 
Fed. Appx. 314. 

No. 06–8526. Beckham v. Moore, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8532. DeSilva v. Industrial Commission of Ari­

zona. Ct. App. Ariz. Certiorari denied. 

No. 06–8534. Edwards v. Missouri. Sup. Ct. Mo. Certio­
rari denied. Reported below: 200 S. W. 3d 500. 

No. 06–8540. Tate v. Horel, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–8541. Stevens v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 187 Fed. Appx. 205. 

No. 06–8544. Sebastian T. v. Los Angeles County Depart­

ment of Children and Family Services. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–8548. Broom v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 441 F. 3d 392. 

No. 06–8551. Casey-Beich v. Backman. App. Ct. Ill., 4th 
Dist. Certiorari denied. 
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No. 06–8555. Webster v. California et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 703. 

No. 06–8558. Wolde-Giorgis v. Wills et al. Ct. App. Ariz. 
Certiorari denied. 

No. 06–8559. Villanueva v. Kramer, Acting Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 198 Fed. 
Appx. 669. 

No. 06–8560. Walker v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 1065, ––– 
N. E. 2d –––. 

No. 06–8564. Brumfield v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–8565. Berryhill v. Evans, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 466 F. 3d 934. 

No. 06–8566. Barnes v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8577. LaGrou v. Jones, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8618. Roseborough v. Ohio. Ct. App. Ohio, Stark 
County. Certiorari denied. 

No. 06–8627. Miles v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 205 Fed. Appx. 163. 

No. 06–8658. Edwards v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8672. Sampson v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 362 Ill. App. 3d 1236, ––– 
N. E. 2d –––. 

No. 06–8685. Cook v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 06–8687. Anasoh v. Calhoun. Ct. Sp. App. Md. Cer­
tiorari denied. 
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No. 06–8718. Hebert v. Barnhart, Commissioner of So­

cial Security. C. A. 5th Cir. Certiorari denied. Reported 
below: 197 Fed. Appx. 320. 

No. 06–8722. Calvert v. Payne, Superintendent, McNeil 
Island Corrections Center. C. A. 9th Cir. Certiorari de­
nied. Reported below: 203 Fed. Appx. 75. 

No. 06–8762. Scible v. Haines, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 957. 

No. 06–8774. Wightman-Cervantes v. Texas. Ct. App. 
Tex., 11th Dist. Certiorari denied. 

No. 06–8798. Arroyo v. Brady, Superintendent, Old Col­

ony Correctional Center. C. A. 1st Cir. Certiorari denied. 

No. 06–8816. Whelan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 681. 

No. 06–8829. Lopez v. Texas. Ct. App. Tex., 5th Dist. Cer­
tiorari denied. Reported below: 196 S. W. 3d 872. 

No. 06–8840. Simpson v. Holder, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 200 Fed. Appx. 
836. 

No. 06–8848. Lynn v. Bliden. C. A. 2d Cir. Certiorari de­
nied. Reported below: 443 F. 3d 238. 

No. 06–8873. Bowe v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 192 Fed. Appx. 871. 

No. 06–8991. Robinson v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 361 N. C. 225, 641 S. E. 2d 
808. 

No. 06–8995. Trapp v. United States Marshals Service 
et al. C. A. 10th Cir. Certiorari denied. 

No. 06–9003. Butler v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 185 Fed. Appx. 655. 

No. 06–9008. Boyd v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–9014. Domingues v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–9027. Pizzichiello v. Director, Federal Bureau 
of Prisons, et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 193 Fed. Appx. 907. 

No. 06–9038. Bratcher v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9054. Revuelto v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 730. 

No. 06–9065. Keith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 189 Fed. Appx. 235. 

No. 06–9071. Odman v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 247. 

No. 06–9075. Chaplin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9076. Davis v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 457 F. 3d 817. 

No. 06–9077. Vazquez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 548. 

No. 06–9078. Markham v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 255. 

No. 06–9087. Caton v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 213. 

No. 06–9088. Lynch v. Carey, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–9091. Junior v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–9093. Duarte-Benitez v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 06–9094. Crossland v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–9095. Eads v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 709. 
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No. 06–9096. Chironno v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 198 
Fed. Appx. 959. 

No. 06–9098. Paz v. United States. C. A. 11th Cir. Certio­
rari denied. Reported below: 468 F. 3d 771. 

No. 06–9099. Linzie v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9100. Marana v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 485. 

No. 06–9101. Lakoskey v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 965. 

No. 06–9103. Sonnier v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 624. 

No. 06–9115. Mendoza v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 618. 

No. 06–9116. Montgomery v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 468 F. 3d 715. 

No. 06–9118. Watkins v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9119. Jarvie v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9120. Kellogg v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 96. 

No. 06–9123. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 220. 

No. 06–9133. Rodrigo-Abad v. United States. C. A. 7th 
Cir. Certiorari denied. 

No. 06–9135. Broom v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 565. 

No. 06–9138. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 604. 

No. 06–9141. Taylor v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 716. 
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No. 06–9145. Moore v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9151. Lewis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–9153. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9157. Reeves v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9158. Perez v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 489. 

No. 06–9159. Tucker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 195. 

No. 06–9160. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9163. Scott v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9164. Reyes v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 69. 

No. 06–9165. Wallace v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–710. Beard, Secretary, Pennsylvania Depart­

ment of Corrections, et al. v. Michael. C. A. 3d Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this motion and this petition. Re­
ported below: 459 F. 3d 411. 

No. 06–857. Blackwater Security Consulting, LLC, et 
al. v. Nordan et al. C. A. 4th Cir. Motion of American Inter­
national Group, Inc., for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 460 F. 3d 576. 

No. 06–873. Mohawk Industries, Inc. v. Williams et al. 
C. A. 11th Cir. Motion of petitioner to strike respondents’ sup­
plemental brief denied as moot. Certiorari denied. Reported 
below: 465 F. 3d 1277. 
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No. 06–8489. Shade v. Citibank (South Dakota), N. A. Ct. 
App. Cal., 3d App. Dist. Certiorari denied. The Chief Justice 
took no part in the consideration or decision of this petition. 

Rehearing Denied 

No. 04–1324. Day v. McDonough, Interim Secretary, 
Florida Department of Corrections, 547 U. S. 198; 

No. 05–9222. Burton v. Stewart, Superintendent, Staf­

ford Creek Corrections Center, ante, p. 147; 
No. 06–224. Davis v. Straub, Warden, ante, p. 1110; 
No. 06–671. St. Luke’s Subacute Hospital & Nursing 

Centre, Inc., et al. v. United States, ante, p. 1116; 
No. 06–712. Wyttenbach v. Commissioner of Internal 

Revenue, ante, p. 1117; 
No. 06–720. Rainey v. Kentucky, ante, p. 1117; 
No. 06–6345. Cicci v. Arizona, ante, p. 1168; 
No. 06–7251. Jones v. United Space Alliance, LLC, ante, 

p. 1083; 
No. 06–7391. Moore v. Egan et al., ante, p. 1127; 
No. 06–7434. Edwards v. Hofbauer, Warden, ante, p. 1128; 
No. 06–7484. Bishop v. Western Surety Co. et al., ante, 

p. 1129; 
No. 06–7490. Craig et vir v. Tuscarawas County Job and 

Family Services et al., ante, p. 1129; 
No. 06–7542. Mujadzic v. Hotel Governor, ante, p. 1131; 
No. 06–7562. In re Thompson, ante, p. 1109; 
No. 06–7569. Brown v. City of Philadelphia, Pennsylva­

nia, et al., ante, p. 1132; 
No. 06–7635. Cannon-Stokes v. Potter, Postmaster Gen­

eral, ante, p. 1099; 
No. 06–7670. Branham v. Caruso, Warden, ante, p. 1135; 
No. 06–7908. Williams v. United States, ante, p. 1143; and 
No. 06–8158. In re Ray, ante, p. 1109. Petitions for rehear­

ing denied. 

March 5, 2007 

Certiorari Granted—Vacated and Remanded 

No. 05–809. Adams, Warden v. Zamora. C. A. 9th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
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manded for further consideration in light of Whorton v. Bockting, 
ante, p. 406. Reported below: 150 Fed. Appx. 583. 

No. 06–595. Harper, a Minor, By and Through His Par­

ents Harper et ux., et al. v. Poway Unified School Dis­

trict et al. C. A. 9th Cir. Motion of Kelsie J. Harper for leave 
to intervene denied. Petitioners seek review of the judgment of 
the United States Court of Appeals for the Ninth Circuit, which 
affirmed the District Court’s denial of petitioners’ motion for a 
preliminary injunction. The District Court, however, has now 
entered final judgment dismissing petitioners’ claims for injunc­
tive relief as moot. We have previously dismissed interlocutory 
appeals from the denials of motions for temporary injunctions 
once final judgment has been entered. See Pacific Telephone & 
Telegraph Co. v. Kuykendall, 265 U. S. 196, 205–206 (1924); Shaffer 
v. Carter, 252 U. S. 37, 44 (1920). In this case, vacatur of the 
prior judgment is also appropriate to “ ‘clea[r] the path for future 
relitigation of the issues between the parties and [to] eliminat[e] 
a judgment, review of which was prevented through happen­
stance.’ ” Anderson v. Green, 513 U. S. 557, 560 (1995) (per cu­
riam) (quoting United States v. Munsingwear, Inc., 340 U. S. 36, 
40 (1950); alterations in original). Certiorari granted, judgment 
vacated, and case remanded with instructions to dismiss the ap­
peal as moot. See United States v. Munsingwear, Inc., supra. 
Justice Breyer dissents. Reported below: 445 F. 3d 1166. 

No. 06–8851. Poteate v. California. Ct. App. Cal., 1st App. 
Dist. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Cunningham v. 
California, ante, p. 270. 

Miscellaneous Orders 
No. 06M70. Johnson-Melvin v. Melvin; and 
No. 06M71. Pierce v. Soares, Warden, et al. Motions to 

direct the Clerk to file petitions for writs of certiorari out of 
time denied. 

No. 06M72. Holston v. Subers et al. Motion to direct the 
Clerk to file petition for writ of certiorari out of time under this 
Court’s Rule 14.5 denied. 

No. 06M73. In re Ali. Motion for leave to file petition for 
writ of habeas corpus under seal granted. 
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No. 05–1157. Credit Suisse Securities (USA) LLC, fka 
Credit Suisse First Boston LLC, et al. v. Billing et al. 
C. A. 2d Cir. [Certiorari granted, ante, p. 1092.] Motion of 
the Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted. Motion of 
respondent Milton Pfeiffer for divided argument denied. The 
Chief Justice took no part in the consideration or decision of 
these motions. 

No. 06–278. Morse et al. v. Frederick. C. A. 9th Cir. 
[Certiorari granted, ante, p. 1075.] Motion of the Solicitor Gen­
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. 

No. 06–376. Hinck et ux. v. United States. C. A. Fed. 
Cir. [Certiorari granted, ante, p. 1162.] Motion of petitioners to 
dispense with printing the joint appendix granted. 

No. 06–480. Leegin Creative Leather Products, Inc. v. 
PSKS, Inc., dba Kay’s Kloset . . . Kay’s  Shoes. C. A. 5th 
Cir. [Certiorari granted, ante, p. 1092.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. Motion of New York 
State et al. for leave to participate in oral argument as amici 
curiae and for divided argument granted. 

No. 06–1169. Hamdan v. Gates, Secretary of Defense, 
et al.; and Khadr v. Bush, President of the United States, 
et al. C. A. D. C. Cir. Motion of petitioners to expedite consid­
eration of the petition for writ of certiorari denied. Justice 
Souter and Justice Breyer would grant the motion to expe­
dite consideration. 

No. 06–5247. Fry v. Pliler, Warden. C. A. 9th Cir. [Cer­
tiorari granted, ante, p. 1092.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 06–5306. Bowles v. Russell, Warden. C. A. 6th Cir. 
[Certiorari granted, ante, p. 1092.] Motion of the Solicitor Gen­
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. 

No. 06–8120. Brendlin v. California. Sup. Ct. Cal. [Cer­
tiorari granted, ante, p. 1177.] Motion of petitioner for appoint­
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ment of counsel granted. Elizabeth M. Campbell, Esq., of Sacra­
mento, Cal., is appointed to serve as counsel for petitioner in 
this case. 

No. 06–1007. In re Troxler; and 
No. 06–9228. In re Berry. Petitions for writs of manda­

mus denied. 

Certiorari Denied 

No. 05–7314. Anderson v. Bock, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 05–7474. Powell v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 131 Fed. Appx. 146. 

No. 05–10360. Ackley v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 05–11380. Steward v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 05–11552. Lave v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
444 F. 3d 333. 

No. 05–11761. Edwards v. Colorado. Sup. Ct. Colo. Cer­
tiorari denied. Reported below: 129 P. 3d 977. 

No. 06–563. Bright, Individually and as Administrator 
of the Estate of Bright, Deceased v. Westmoreland 
County, Pennsylvania, et al. C. A. 3d Cir. Certiorari de­
nied. Reported below: 443 F. 3d 276. 

No. 06–628. Dukes v. Minnesota. Sup. Ct. Minn. Certio­
rari denied. Reported below: 718 N. W. 2d 920. 

No. 06–629. Diaz v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–747. Gillard v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 445 F. 3d 883. 
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No. 06–749. Morrison et ux. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 178 Fed. Appx. 481. 

No. 06–765. New Mexico v. Romero et al. Sup. Ct. N. M. 
Certiorari denied. Reported below: 140 N. M. 299, 142 P. 3d 887. 

No. 06–815. Reifert v. South Central Wisconsin MLS 
Corp. et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 450 F. 3d 312. 

No. 06–829. Verges v. Verges. Sup. Ct. La. Certiorari de­
nied. Reported below: 936 So. 2d 1271. 

No. 06–894. Walker v. New York et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 150 Fed. Appx. 28. 

No. 06–896. Kau-Kau Take Home No. 1, Inc. v. City of 
Wichita, Kansas. Sup. Ct. Kan. Certiorari denied. Reported 
below: 281 Kan. 1185, 135 P. 3d 1221. 

No. 06–897. Johnson v. District of Columbia et al. Ct. 
App. D. C. Certiorari denied. Reported below: 907 A. 2d 800. 

No. 06–903. Lee v. Haydash. Sup. Ct. Va. Certiorari 
denied. 

No. 06–909. Smith v. Cochran. C. A. 10th Cir. Certiorari 
denied. Reported below: 182 Fed. Appx. 854. 

No. 06–911. Barnes v. Jeudevine. Sup. Ct. Mich. Certio­
rari denied. Reported below: 475 Mich. 696, 718 N. W. 2d 311. 

No. 06–921. Reyad v. Bank of New York. App. Ct. Conn. 
Certiorari denied. Reported below: 97 Conn. App. 133, 902 A. 
2d 1073. 

No. 06–928. Serafino v. Gonzales, Attorney General, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 186 
Fed. Appx. 302. 

No. 06–953. Smith v. Dorsey, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 768. 

No. 06–967. Lighthouse Disaster Relief et al. v. United 
States. C. A. 5th Cir. Certiorari denied. 
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No. 06–981. Prentice v. Dalco Electric, Inc. Sup. Ct. 
Conn. Certiorari denied. Reported below: 280 Conn. 336, 907 
A. 2d 1204. 

No. 06–992. Stone et al. v. Jones et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 894. 

No. 06–1009. Miles v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 204 S. W. 3d 822. 

No. 06–1044. Franchini v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–1054. Wheeler v. Missouri Director of Revenue. 
Ct. App. Mo., Eastern Dist. Certiorari denied. Reported below: 
202 S. W. 3d 624. 

No. 06–1067. Gaddis v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 817. 

No. 06–1070. Lopez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 435. 

No. 06–6718. Gorby v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 934 So. 2d 449. 

No. 06–6785. Birts v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 170 Fed. Appx. 1001. 

No. 06–6874. Church v. Michigan Department of Human 
Services. Ct. App. Mich. Certiorari denied. 

No. 06–7514. Rico De Martinez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 185 Fed. Appx. 710. 

No. 06–7895. Davila v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 461 F. 3d 298. 

No. 06–7922. Barrett v. Belleque, Superintendent, Ore­

gon State Penitentiary, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–8022. Nickerson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 325. 

No. 06–8099. Johnson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 459 F. 3d 990. 
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No. 06–8104. Estupinan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 453 F. 3d 1336. 

No. 06–8571. Kleckley v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–8576. LaPine v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8583. Earl v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division; and Else v. Quarterman, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 06–8587. DeHerrera v. LeMaster, Warden. C. A. 
10th Cir. Certiorari denied. Reported below: 194 Fed. Appx. 
570. 

No. 06–8589. Clark v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 939 So. 2d 1067. 

No. 06–8592. Jones v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8593. Moscoso v. Ayers, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8594. Moore v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8597. al Ghashiyah v. Schneiter, Warden. C. A. 
7th Cir. Certiorari denied. 

No. 06–8599. Jones v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–8602. Parada v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 939 So. 2d 1059. 

No. 06–8603. Bellamy v. Hallmark, Director, Office of 
Workers’ Compensation Programs, Department of Labor, 
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et al. C. A. 11th Cir. Certiorari denied. Reported below: 199 
Fed. Appx. 808. 

No. 06–8608. Beattie v. Palmer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8612. Carr v. Haines, Warden. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 205. 

No. 06–8613. Smith v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–8615. Smith v. Carey, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–8625. Healy v. Spencer, Superintendent, Massa­

chusetts Correctional Institution at Norfolk. C. A. 1st 
Cir. Certiorari denied. Reported below: 453 F. 3d 21. 

No. 06–8628. Moreland v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8635. Johnson v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 06–8640. Taylor v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 902 A. 2d 983. 

No. 06–8646. Sandoval Villareal v. California. Ct. App. 
Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 06–8651. Brown v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–8652. Young v. Wolfenbarger, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–8653. Bozsik v. Hudson, Warden. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 110 Ohio St. 3d 245, 852 
N. E. 2d 1200. 

No. 06–8655. Tatum v. Yates, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 646. 
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No. 06–8659. Earl v. Gould. C. A. 4th Cir. Certiorari de­
nied. Reported below: 192 Fed. Appx. 226. 

No. 06–8665. Williams v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–8667. McGee et ux. v. Seagraves et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–8677. Richard v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8695. Williams v. Brown. C. A. 7th Cir. Certiorari 
denied. Reported below: 186 Fed. Appx. 663. 

No. 06–8697. Goble v. Jones, Director, Oklahoma Depart­

ment of Corrections. C. A. 10th Cir. Certiorari denied. Re­
ported below: 188 Fed. Appx. 723. 

No. 06–8701. Isaac v. Donald, Commissioner, Georgia De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 211 Fed. Appx. 859. 

No. 06–8714. Fagan v. Connecticut. Sup. Ct. Conn. Cer­
tiorari denied. Reported below: 280 Conn. 69, 905 A. 2d 1101. 

No. 06–8721. Dominguez v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 39 Cal. 4th 1141, 140 P. 3d 866. 

No. 06–8739. El v. Virginia et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 192 Fed. Appx. 185. 

No. 06–8818. Walker v. Barnhart, Commissioner of So­

cial Security. C. A. 6th Cir. Certiorari denied. 

No. 06–8827. Stanley v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 39 Cal. 4th 913, 140 P. 3d 736. 

No. 06–8834. Whitehead v. Tennessee. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 06–8846. Christ v. Jamrog, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8876. Wimbley v. McKune, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 840. 
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No. 06–8896. Brown v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 06–8898. Brown v. Klem, Superintendent, State Cor­

rectional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–8919. Powe v. Culliver, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 729. 

No. 06–8922. Mitchell v. Wild et al. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8926. Abdulrafi v. Brown, Attorney General 
of California. C. A. 9th Cir. Certiorari denied. Reported 
below: 203 Fed. Appx. 824. 

No. 06–8965. Richards v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 144. 

No. 06–8976. Aguirre v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 796. 

No. 06–9004. Bush v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 931 So. 2d 910. 

No. 06–9039. Davis v. Haynes, Warden. Cir. Ct. Kanawha 
County, W. Va. Certiorari denied. 

No. 06–9168. McGee v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–9170. Moore v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9171. Parkes v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9174. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 976. 

No. 06–9177. Webb v. United States. C. A. 3d Cir. Certio­
rari denied. 
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No. 06–9179. Oesch v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9180. Ramirez v. Williamson, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 209 Fed. Appx. 214. 

No. 06–9184. Taylor v. Gardner, Judge, Superior Court 
of the District of Columbia, et al. Ct. App. D. C. Certio­
rari denied. 

No. 06–9187. Atrello v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9188. Beer v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 06–9189. Bennafield v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9201. Gorton v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 205 Fed. Appx. 284. 

No. 06–9202. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 899. 

No. 06–9203. Castaneda de la Hoz v. United States (Re­
ported below: 204 Fed. Appx. 429); Andaya v. United States 
(205 Fed. Appx. 260); Mireles v. United States (471 F. 3d 551); 
Garcia v. United States (470 F. 3d 1143); Aguero v. United 
States (205 Fed. Appx. 237); Lopez-Ramirez, aka Ramirez v. 
United States (209 Fed. Appx. 445); Arriaga v. United States 
(205 Fed. Appx. 275); Blanco-Lobo, aka Lopez-Cansino v. 
United States (209 Fed. Appx. 406); and Tudon v. United 
States (205 Fed. Appx. 279). C. A. 5th Cir. Certiorari denied. 

No. 06–9204. Wilson v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 550. 

No. 06–9205. Wilson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 332. 

No. 06–9207. Corliss v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 777. 

No. 06–9208. Stone v. United States. C. A. 6th Cir. Cer­
tiorari denied. 
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No. 06–9211. Bird v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 205 Fed. Appx. 233. 

No. 06–9215. Ervin v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9222. Richardson v. Humphreys, Warden. C. A. 
7th Cir. Certiorari denied. 

No. 06–9223. Santiago v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 50. 

No. 06–9224. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9225. Martinez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 903. 

No. 06–9226. Holden v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 30. 

No. 06–9227. Valencia Farias v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 469 F. 3d 393. 

No. 06–9229. Becker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 762. 

No. 06–9235. Garcia-Alcazar, aka Perez-Rodriguez v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 195 Fed. Appx. 549. 

No. 06–9237. Fuchs v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 467 F. 3d 889. 

No. 06–9238. Hutson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 675. 

No. 06–9239. Hartridge v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 896 A. 2d 198. 

No. 06–9240. Honeycut v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 401. 

No. 06–9241. Fuller v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 471. 

No. 06–9242. Cornejo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 600. 
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No. 06–9246. Dixon v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 366 Ill. App. 3d 848, 853 N. E. 
2d 1235. 

No. 06–9248. Harper v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 466 F. 3d 634. 

No. 06–9249. Hickman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 419. 

No. 06–9258. Joya-Guerrero v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 87. 

No. 06–9259. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 185 Fed. Appx. 541. 

No. 06–9264. Postadan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 637. 

No. 06–9269. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 484. 

No. 06–9271. Hintz v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9272. Miller v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 234. 

No. 06–9273. Morgan v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 933. 

No. 06–9278. Charles v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 467 F. 3d 828. 

No. 06–9279. Charles v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 469 F. 3d 402. 

No. 06–9281. McCaskill v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 70. 

No. 06–9283. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–9285. Brown v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9286. Alexander v. United States. C. A. 5th Cir. 
Certiorari denied. 
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No. 05–644. New Mexico v. Forbes, Chief Judge, District 
Court of New Mexico, Fifth Judicial District, et al. Sup. 
Ct. N. M. Motion of respondent Ralph Rodney Earnest for leave 
to proceed in forma pauperis granted. Certiorari denied. Re­
ported below: 138 N. M. 264, 119 P. 3d 144. 

No. 06–590. Ebbers v. United States. C. A. 2d Cir. Cer­
tiorari denied. The Chief Justice took no part in the consider­
ation or decision of this petition. Reported below: 458 F. 3d 110. 

No. 06–882. Rollins et al. v. First Missionary Baptist 
Church of Ballwin et al. Ct. App. Mo., Eastern Dist. Mo­
tion of Missionary Baptist Minister’s Union of St. Louis and Vicin­
ity et al. for leave to file a brief as amici curiae granted. Certio­
rari denied. Reported below: 199 S. W. 3d 823. 

No. 06–944. AT&T Corp. et al. v. Gavin, on Behalf of 
Herself and All Others Similarly Situated. C. A. 7th Cir. 
Motion of Peter J. Wallison for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 464 F. 3d 
634. 

Rehearing Denied 

No. 06–546. Jensen v. Sweet Home One Care Facility 
et al., ante, p. 1113; 

No. 06–6188. Winston v. United States, ante, p. 1119; 
No. 06–7104. Cagle v. St. Johns County School District 

et al., ante, p. 1121; 
No. 06–7124. Williams v. Des Arc City Police Depart­

ment et al., ante, p. 1122; 
No. 06–7152. Mitchell v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 1122; 
No. 06–7530. Miller v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 1130; 
No. 06–7656. Blom v. United States District Court for 

the District of Minnesota, ante, p. 1134; 
No. 06–7757. Allen v. General Motors Corp., ante, p. 1136; 
No. 06–7778. Awala v. Gonzales, Attorney General, et 

al., ante, p. 1137; 
No. 06–7781. Schatzke v. Humphreys, Warden, ante, 

p. 1137; 
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No. 06–7815. Van Buren v. United States, ante, p. 1139;

No. 06–7818. In re Butler, ante, p. 1110;

No. 06–7845. Daley v. Federal Bureau of Prisons, ante,


p. 1140; 
No. 06–8302. Phillips v. United States, ante, p. 1173; and 
No. 06–8500. In re Berryhill, ante, p. 1165. Petitions for 

rehearing denied. 

March 7, 2007 
Miscellaneous Order 

No. 06–9790 (06A841). In re Nichols. Application for stay 
of execution of sentence of death, presented to Justice Scalia, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 06–9810 (06A845). Nichols v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. Ct. Crim. App. Tex. Application for stay 
of execution of sentence of death, presented to Justice Scalia, 
and by him referred to the Court, denied. Certiorari denied. 

March 9, 2007 

Dismissal Under Rule 46 

No. 06–877. Af-Cap, Inc. v. Republic of Congo et al. 
C. A. 5th Cir. Certiorari dismissed under this Court’s Rule 46. 
Reported below: 462 F. 3d 417. 

March 14, 2007 

Dismissal Under Rule 46 

No. 06–9542. Jones v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari dismissed under this Court’s Rule 46.1. 

March 16, 2007 
Miscellaneous Orders 

No. 06A894. Ramadan v. Bush, President of the United 
States, et al. C. A. D. C. Cir. Application for stay or injunc­
tive relief, presented to The Chief Justice, and by him referred 
to the Court, denied. 
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No. 06–480. Leegin Creative Leather Products, Inc. v. 
PSKS, Inc., dba Kay’s Kloset . . . Kay’s  Shoes. C. A. 5th Cir. 
[Certiorari granted, ante, p. 1092.] Motion of Consumer Federa­
tion of America for leave to participate in oral argument as ami­
cus curiae and for additional time for oral argument denied. 

No. 06–484. Tellabs, Inc., et al. v. Makor Issues & 
Rights, Ltd., et al. C. A. 7th Cir. [Certiorari granted, ante, 
p. 1105.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

March 19, 2007 

Certiorari Granted—Vacated and Remanded 

No. 06–8682. Cabrellis v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 06–8713. Flores v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–8716. Gill v. California. Ct. App. Cal., 2d App. 
Dist.; 

No. 06–8806. Zamudio v. California. Ct. App. Cal., 2d 
App. Dist.; 

No. 06–8835. Brock v. California. Ct. App. Cal., 2d App. 
Dist. Reported below: 141 Cal. App. 4th 1320, 46 Cal. Rptr. 
3d 896; 

No. 06–8948. Hayes v. California. Ct. App. Cal., 3d App. 
Dist.; and 

No. 06–9051. Tho v. California. Ct. App. Cal., 2d App. Dist. 
Motions of petitioners for leave to proceed in forma pauperis 
granted. Certiorari granted, judgments vacated, and cases re­
manded for further consideration in light of Cunningham v. Cali­
fornia, ante, p. 270. 

Certiorari Dismissed 

No. 06–8758. Roberson v. Graziano. C. A. 4th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 202 Fed. Appx. 622. 

No. 06–8820. Haddad v. Adecco USA, Inc., et al. Ct. App. 
Mich. Motion of petitioner for leave to proceed in forma pau­
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peris denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

Miscellaneous Orders 

No. 06M74. Jaworski v. McDonough, Secretary, Florida 
Department of Corrections; and 

No. 06M75. Neal v. United States. Motions to direct the 
Clerk to file petitions for writs of certiorari out of time denied. 

No. 05–1157. Credit Suisse Securities (USA) LLC, fka 
Credit Suisse First Boston LLC, et al. v. Billing et al. 
C. A. 2d Cir. Having been advised by Justice Kennedy that 
he now realizes that he should have recused himself from partici­
pation in this case, and does now recuse himself, the Court va­
cates its order of Thursday, December 7, 2006 [ante, p. 1092]. 
The Court has reconsidered the petition for writ of certiorari, 
which is granted. The Chief Justice and Justice Kennedy 
have not participated in the vote to withdraw the order of Decem­
ber 7, 2006, or in the instant reconsideration of the petition for 
writ of certiorari. Reported below: 426 F. 3d 130. 

No. 06–830. Joblove et al. v. Barr Laboratories, Inc., 
et al. C. A. 2d Cir. The Solicitor General is invited to file a 
brief in this case expressing the views of the United States. 

No. 06–9485. In re Ka Lun Pin; 
No. 06–9491. In re Pozo; 
No. 06–9568. In re Bennett; and 
No. 06–9610. In re Williams. Petitions for writs of habeas 

corpus denied. 

No. 06–8748. In re Butler; and 
No. 06–9327. In re Fields. Petitions for writs of manda­

mus denied. 

No. 06–8917. In re McCullough. Petition for writ of man­
damus and/or prohibition denied. 

No. 06–8785. In re Boyd; 
No. 06–8786. In re Boyd; 
No. 06–8787. In re Boyd; and 
No. 06–8788. In re Boyd. Petitions for writs of prohibition 

denied. 
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Certiorari Denied 

No. 06–639. Detroit International Bridge Co. v. United 
States. C. A. 6th Cir. Certiorari denied. Reported below: 
450 F. 3d 205. 

No. 06–643. Miller v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 183 Fed. Appx. 571. 

No. 06–669. Verity International, Ltd., et al. v. Federal 
Trade Commission. C. A. 2d Cir. Certiorari denied. Re­
ported below: 443 F. 3d 48. 

No. 06–672. Wilk v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 452 F. 3d 1208. 

No. 06–723. Fitch v. Morrow. C. A. 5th Cir. Certiorari de­
nied. Reported below: 199 Fed. Appx. 347. 

No. 06–735. Doe v. Oberweis Dairy; and 
No. 06–767. Oberweis Dairy v. Doe. C. A. 7th Cir. Certio­

rari denied. Reported below: 456 F. 3d 704. 

No. 06–789. Drach v. Bruce, Warden, et al. Sup. Ct. Kan. 
Certiorari denied. Reported below: 281 Kan. 1058, 136 P. 3d 390. 

No. 06–792. Toledo, Peoria & Western Railway v. Sur­

face Transportation Board et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 462 F. 3d 734. 

No. 06–795. Stone v. Health Care Authority of the City 
of Huntsville, Alabama. C. A. 11th Cir. Certiorari denied. 

No. 06–797. United States Forest Service et al. v. 
Earth Island Institute et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 442 F. 3d 1147. 

No. 06–799. D. T. v. Bridgewater-Raritan Regional 
Board of Education. Super. Ct. N. J., App. Div. Certiorari 
denied. 

No. 06–801. Shavers v. United States Fire Insurance Co. 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 182 
Fed. Appx. 316. 

No. 06–806. Consolidation Coal Co. v. Williams et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 453 F. 3d 609. 
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No. 06–831. Cadiz v. Bank of New York, Trustee. C. A. 
9th Cir. Certiorari denied. Reported below: 188 Fed. Appx. 654. 

No. 06–836. Pacheco de Perez et al. v. AT&T Corp. et al. 
Ct. App. Ga. Certiorari denied. 

No. 06–837. Old Stone Corp. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 450 F. 3d 1360. 

No. 06–839. Louisiana Health Service & Indemnity Co., 
dba Blue Cross and Blue Shield of Louisiana v. Rapides 
Healthcare System et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 461 F. 3d 529. 

No. 06–891. Moon v. Harrison Piping Supply et al. C. A. 
6th Cir. Certiorari denied. Reported below: 465 F. 3d 719. 

No. 06–898. Huertas v. City of Philadelphia, Pennsylva­

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
188 Fed. Appx. 136. 

No. 06–901. Goetz, Commissioner, Tennessee Depart­

ment of Finance and Administration, et al. v. John B., by 
His Next Friend, L. A., et al. C. A. 6th Cir. Certiorari 
denied. 

No. 06–912. Adair et al. v. Charter County of Wayne 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 452 
F. 3d 482. 

No. 06–914. Dabish v. DaimlerChrysler Corp. et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–916. Azimi v. Jordan’s Meats, Inc. C. A. 1st Cir. 
Certiorari denied. Reported below: 456 F. 3d 228. 

No. 06–918. Logan v. HCA, Inc., et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–920. Roberts v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 369 S. C. 580, 632 S. E. 
2d 871. 

No. 06–927. Conway et ux. v. Wilson, Chapter 7 Trustee, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 196 
Fed. Appx. 324. 
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No. 06–933. Lynch et al. v. City of Jellico, Tennessee, 
et al. Sup. Ct. Tenn. Certiorari denied. Reported below: 205 
S. W. 3d 384. 

No. 06–934. Kaufman v. Kaye, Chief Judge, Court of Ap­

peals of New York, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 466 F. 3d 83. 

No. 06–936. Buyer’s Corner Realty, Inc., et al. v. North­

ern Kentucky Association of Realtors, Inc., et al. C. A. 
6th Cir. Certiorari denied. Reported below: 198 Fed. Appx. 485. 

No. 06–938. Li v. Los Angeles County, California, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 197 Fed. 
Appx. 640. 

No. 06–943. Brown et ux. v. Interbay Funding, LLC, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 198 
Fed. Appx. 223. 

No. 06–949. Cloeren v. Druschel. Ct. App. Wis. Certio­
rari denied. Reported below: 295 Wis. 2d 858, 723 N. W. 2d 430. 

No. 06–957. Hernandez v. Arellano et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 263. 

No. 06–961. Houk, Warden v. Joseph. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 469 F. 3d 441. 

No. 06–962. Xerox Corporation Retirement Income 
Guarantee Plan et al. v. Miller et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 464 F. 3d 871. 

No. 06–963. Vaughan v. Florida Department of Agricul­

ture and Consumer Services et al. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 920 So. 2d 650. 

No. 06–966. Jones v. Salt River Pima-Maricopa Indian 
Community et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 211 Fed. Appx. 646. 

No. 06–971. Illinois Central Railroad Co. v. Acuff 
et al. Sup. Ct. Miss. Certiorari denied. Reported below: 950 
So. 2d 947. 

No. 06–972. Giovanella v. Town of Ashland Conserva­

tion Commission. Sup. Jud. Ct. Mass. Certiorari denied. Re­
ported below: 447 Mass. 720, 857 N. E. 2d 451. 
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No. 06–973. Hale v. Estate of Lear. Sup. Ct. Nev. Cer­
tiorari denied. Reported below: 122 Nev. 46, 178 P. 3d 767. 

No. 06–976. Bank of Louisiana v. Aetna US Healthcare, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
468 F. 3d 237. 

No. 06–977. Wolfenbarger, Warden v. Satterlee. C. A. 
6th Cir. Certiorari denied. Reported below: 453 F. 3d 362. 

No. 06–983. Robert J. DeBry and Associates, P. C. v. 
Qwest Dex, Inc., et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 190 Fed. Appx. 685. 

No. 06–988. Highway J Citizens Group et al. v. Depart­

ment of Transportation et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 456 F. 3d 734. 

No. 06–993. Zavaras, Director, Colorado Department of 
Corrections, et al. v. Stevens. C. A. 10th Cir. Certiorari 
denied. Reported below: 465 F. 3d 1229. 

No. 06–998. Anderson v. Abodeen et al. App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 29 
App. Div. 3d 431, 816 N. Y. S. 2d 415. 

No. 06–1003. Daniels v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 203 Fed. 
Appx. 569. 

No. 06–1012. Trudeau v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 998. 

No. 06–1017. Sandoval v. Martinez. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 29 App. 
Div. 3d 774, 815 N. Y. S. 2d 679. 

No. 06–1024. Reynolds v. Murphy et al. Ct. App. Tex., 2d 
Dist. Certiorari denied. Reported below: 188 S. W. 3d 252. 

No. 06–1026. Proctor v. Department of Education. C. A. 
6th Cir. Certiorari denied. Reported below: 196 Fed. Appx. 345. 

No. 06–1029. Almaghzar v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 457 F. 3d 915. 
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No. 06–1031. Au-Tomotive Gold, Inc. v. Volkswagen of 
America, Inc., et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 457 F. 3d 1062. 

No. 06–1040. Higgins v. Department of the Air Force. 
C. A. Fed. Cir. Certiorari denied. Reported below: 186 Fed. 
Appx. 1002. 

No. 06–1043. Fabiano v. Wilmes et al. Ct. App. Colo. 
Certiorari denied. Reported below: 141 P. 3d 907. 

No. 06–1053. Sewell et al. v. 1199 National Benefit 
Fund for Health and Human Services. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 36. 

No. 06–1058. Coca-Cola Co. et al. v. Bigio et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 448 F. 3d 176. 

No. 06–1059. Canoe Manufacturing Co., Inc., et al. v. 
Jones et al. Super. Ct. Pa. Certiorari denied. 

No. 06–1076. O’Neil v. Montana Supreme Court Commis­

sion on the Unauthorized Practice of Law. Sup. Ct. Mont. 
Certiorari denied. Reported below: 334 Mont. 311, 147 P. 3d 200. 

No. 06–1083. Cavicchi v. Chertoff, Secretary of Home­

land Security, et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 205 Fed. Appx. 774. 

No. 06–1092. Amunrud v. Board of Appeals et al. Sup. 
Ct. Wash. Certiorari denied. Reported below: 158 Wash. 2d 
208, 143 P. 3d 571. 

No. 06–1095. Southeastern Pennsylvania Transporta­

tion Authority v. Bolden. Sup. Ct. Pa. Certiorari denied. 
Reported below: 589 Pa. 402, 909 A. 2d 797. 

No. 06–1098. Martinelli v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 454 F. 3d 1300. 

No. 06–1103. Wood v. Billington, Librarian of Congress. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–1119. Joseph v. Leavitt, Secretary of Health and 
Human Services. C. A. 2d Cir. Certiorari denied. Reported 
below: 465 F. 3d 87. 
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No. 06–6668. Thompson et ux. v. California ex rel. Mon­

terey Mushrooms, Inc. Ct. App. Cal., 6th App. Dist. Certio­
rari denied. Reported below: 136 Cal. App. 4th 24, 38 Cal. 
Rptr. 3d 677. 

No. 06–7153. Paul v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–7631. Crudup v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 461 F. 3d 433. 

No. 06–7731. Pruitt v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 458 F. 3d 477. 

No. 06–7734. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 188 Fed. Appx. 838. 

No. 06–7758. Lambert v. Buss, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. Reported 
below: 449 F. 3d 774. 

No. 06–7863. Amaya v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 194 Fed. Appx. 207. 

No. 06–7907. Taylor v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 29 App. Div. 
3d 450, 815 N. Y. S. 2d 90. 

No. 06–7997. Peak v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 197 S. W. 3d 536. 

No. 06–8084. Robinson v. Nebraska. Sup. Ct. Neb. Cer­
tiorari denied. Reported below: 271 Neb. 698, 715 N. W. 2d 531. 

No. 06–8338. Ruiz v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
460 F. 3d 638. 

No. 06–8430. Edwards v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 4. 

No. 06–8454. Whitaker v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 200 Fed. Appx. 351. 
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No. 06–8664. Streater v. Beck, Secretary, North Caro­

lina Department of Correction. C. A. 4th Cir. Certiorari 
denied. Reported below: 207 Fed. Appx. 271. 

No. 06–8674. Coe v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–8681. DeMarsh v. Issaks, Judge, District Court 
of Texas, Denton County, et al. C. A. 5th Cir. Certiorari 
denied. 

No. 06–8683. Craig et vir v. Tuscarawas County Job and 
Family Services et al. Ct. App. Ohio, Tuscarawas County. 
Certiorari denied. 

No. 06–8686. Douglas v. Anson Financial, Inc., et al. 
Ct. App. Tex., 2d Dist. Certiorari denied. 

No. 06–8688. Prophet v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–8693. Lewis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8699. Buckner v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 453 F. 3d 195. 

No. 06–8700. Snelling v. McFadden et al. Sup. Ct. Mo. 
Certiorari denied. 

No. 06–8702. Gaylor v. Cattell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 06–8706. Henyard v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 459 F. 3d 1217. 

No. 06–8708. Hedenberg v. Raber et al. Sup. Ct. Del. 
Certiorari denied. Reported below: 903 A. 2d 323. 

No. 06–8711. Johnson v. Queens Administration for Chil­

dren’s Services et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 197 Fed. Appx. 33. 

No. 06–8726. Murray v. St. John’s Regional Medical Cen­

ter. Ct. App. Mo., Western Dist. Certiorari denied. 
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No. 06–8728. Palmer v. Ault, Warden. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–8731. Maynard v. Boone, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 468 F. 3d 665. 

No. 06–8735. Richardson v. Spurlock et al. Sup. Ct. La. 
Certiorari denied. Reported below: 937 So. 2d 858. 

No. 06–8737. Williams v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 911 A. 2d 804. 

No. 06–8741. Taylor v. Wolfe, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8746. Ramirez v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 77. 

No. 06–8754. Barker v. Hill, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 06–8763. Maldonado Ortiz v. Texas. Ct. App. Tex., 1st 
Dist. Certiorari denied. 

No. 06–8764. Shaw v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8765. Black v. Fort Wade Correctional Center 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 202 
Fed. Appx. 791. 

No. 06–8767. Berrios v. New York. Sup. Ct. N. Y., Kings 
County Certiorari denied. 

No. 06–8769. Consalvo v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 937 So. 2d 555. 

No. 06–8778. Evans v. Ohio. Ct. App. Ohio, Scioto County. 
Certiorari denied. 

No. 06–8779. Pigeon v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 74, 178 P. 3d 793. 

No. 06–8780. Page v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 



549ORD Unit: $PT2 [03-28-10 12:04:07] PGT: ORDPP (Prelim. Print)

1286 OCTOBER TERM, 2006 

March 19, 2007 549 U. S. 

No. 06–8784. Sullivan v. DeLoach, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 459 F. 3d 1097. 

No. 06–8789. Jones v. Brown et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 461 F. 3d 353. 

No. 06–8791. Kuplen v. Beck, Secretary, North Carolina 
Department of Correction, et al. C. A. 4th Cir. Certio­
rari denied. 

No. 06–8792. Cano v. Texas. Ct. App. Tex., 4th Dist. Cer­
tiorari denied. 

No. 06–8795. Smith v. Nix, Chairman, Georgia Board of 
Pardons and Paroles, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 06–8797. Miller v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 357 Ill. App. 3d 1087, 895 
N. E. 2d 696. 

No. 06–8799. Borom v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 939 So. 2d 113. 

No. 06–8807. Jemison v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–8808. Siebert v. Allen, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 455 F. 3d 1269. 

No. 06–8812. Royster v. City of New York, New York, 
et al. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari de­
nied. Reported below: 26 App. Div. 3d 234, 808 N. Y. S. 2d 550. 

No. 06–8817. Cardenas v. Fischer, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–8819. Treece v. Terrell, Warden, et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 188 Fed. Appx. 230. 

No. 06–8821. Amerson v. Iowa et al.; and 
No. 06–8822. Hayes v. Iowa et al. C. A. 8th Cir. Certio­

rari denied. Reported below: 190 Fed. Appx. 512. 

No. 06–8830. Van Zant v. Florida Parole Commission. 
C. A. 11th Cir. Certiorari denied. 
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No. 06–8832. Wang v. United States Medical License Ex­

amination Secretariat et al. C. A. 2d Cir. Certiorari de­
nied. Reported below: 206 Fed. Appx. 67. 

No. 06–8836. Chism v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 130 Wash. App. 1054. 

No. 06–8838. Dixon v. Campbell, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 164. 

No. 06–8841. Williams v. Uchtman, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–8842. Oliver v. Piazza, Superintendent, State 
Correctional Institution at Coal Township, et al. C. A. 
3d Cir. Certiorari denied. 

No. 06–8845. Cocke v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 201 S. W. 3d 744. 

No. 06–8850. Mincey v. Nelson, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–8854. Martin v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–8862. Kanehe v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 06–8865. VanCrete v. VanCrete. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 359 Ill. App. 3d 1205, 904 
N. E. 2d 1245. 

No. 06–8867. Jennings v. Knight, Superintendent, Pen­

dleton Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 06–8868. Daughtry v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 262. 

No. 06–8869. Alberni v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 458 F. 3d 860. 

No. 06–8875. Thornton v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. 
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No. 06–8877. Moore v. Polish American Defense Commit­

tee, Inc., et al. C. A. 2d Cir. Certiorari denied. 

No. 06–8886. Ricks v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–8892. Johnson v. Ohio. Ct. App. Ohio, Lucas County. 
Certiorari denied. 

No. 06–8893. Scott v. Schriro, Director, Arizona Depart­

ment of Corrections, et al. Certiorari denied. Reported 
below: 201 Fed. Appx. 411. 

No. 06–8895. Youngblood v. Conway, Superintendent, 
Attica Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–8924. Tanksley v. Ohio. Ct. App. Ohio, Franklin 
County. Certiorari denied. 

No. 06–8934. Douglas v. Brooks, Superintendent, State 
Correctional Institution at Albion. C. A. 3d Cir. Certio­
rari denied. Reported below: 201 Fed. Appx. 119. 

No. 06–8938. McNabb v. Kentucky. Ct. App. Ky. Certio­
rari denied. 

No. 06–8969. Varner v. Monohan, Director, Illinois De­

partment of Human Services. C. A. 7th Cir. Certiorari de­
nied. Reported below: 460 F. 3d 861. 

No. 06–8973. Bohannon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 293. 

No. 06–8981. Bondarenko v. Gonzales, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 202 
Fed. Appx. 984. 

No. 06–9000. Sanders v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 563. 

No. 06–9005. Allen v. Lewis, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 593. 

No. 06–9006. Baptista v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. 
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No. 06–9009. Allen v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. 

No. 06–9010. Acosta v. Gonzales, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 188 Fed. 
Appx. 132. 

No. 06–9012. Cobb v. Kelly, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9013. Clark v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 193 Fed. Appx. 562. 

No. 06–9026. Nash v. Pollard, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–9034. Hunter v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. Reported below: 140 Cal. App. 
4th 1147, 45 Cal. Rptr. 3d 216. 

No. 06–9043. Click v. Haley, Commissioner, Alabama De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9057. Uribe v. Adams, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–9059. Earle v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–9062. Pastor-Hernandez v. Gonzales, Attorney 
General. C. A. 9th Cir. Certiorari denied. Reported below: 
203 Fed. Appx. 855. 

No. 06–9063. Mayo v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 140 Cal. App. 4th 535, 
44 Cal. Rptr. 3d 497. 

No. 06–9066. Stahl v. Ozmint, Director, South Carolina 
Department of Corrections. Sup. Ct. S. C. Certiorari 
denied. 

No. 06–9068. Shannon v. Navarro. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 
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No. 06–9072. Epperson v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Reported below: 197 S. W. 3d 46. 

No. 06–9084. Joyner v. City of Philadelphia, Pennsylva­

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
187 Fed. Appx. 133. 

No. 06–9107. Patterson v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 201 Fed. Appx. 951. 

No. 06–9117. Turner v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 936 So. 2d 89. 

No. 06–9124. Yang v. Knight Ridder Digital. C. A. 9th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 745. 

No. 06–9150. Reed v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–9162. Ebersole v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 287. 

No. 06–9185. Thomas v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 06–9191. McRoy v. Sheahan, Sheriff, Cook County, 
Illinois, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 188 Fed. Appx. 523. 

No. 06–9194. Stephens v. Wynne, Secretary of the Air 
Force. C. A. D. C. Cir. Certiorari denied. Reported below: 
204 Fed. Appx. 25. 

No. 06–9196. Creveling v. Washington Department of 
Fish and Wildlife. Super. Ct. Wash., Okanogan County. Cer­
tiorari denied. 

No. 06–9200. Elliott v. Lamarque, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 205 Fed. Appx. 606. 

No. 06–9220. Jackson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 466 F. 3d 537. 

No. 06–9234. Gamez-Mendoza, aka Sanchez Quintero v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 203 Fed. Appx. 678. 
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No. 06–9245. Crespo-Echevarria v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–9247. Fermin v. United States (Reported below: 204 
Fed. Appx. 350); Guerrero-Delgado, aka Delgado, aka 
Garcia-Lopez v. United States (202 Fed. Appx. 780); Olivas-

Aguilar, aka Olivas, aka Aguilar Olivas v. United States 
(203 Fed. Appx. 622); Pena-Ramirez v. United States (203 Fed. 
Appx. 669); Ortiz-Rios, aka Mata v. United States (203 Fed. 
Appx. 651); Gonzalez-Medina v. United States (205 Fed. 
Appx. 281); Zamarripa-Rodriguez v. United States (205 Fed. 
Appx. 264); Izaguirre-Castro v. United States (205 Fed. 
Appx. 276); Muniz-Marin, aka Vasquez-Castillo v. United 
States (205 Fed. Appx. 280); Fuentes v. United States (205 
Fed. Appx. 266); Torres-Nava v. United States (206 Fed. Appx. 
360); Juarez-Jimenez v. United States (207 Fed. Appx. 419); 
Victoria-Gutierrez v. United States (208 Fed. Appx. 304); 
Morales-Gutierrez v. United States (208 Fed. Appx. 310); 
Figueroa-Hernandez v. United States (212 Fed. Appx. 326); 
Rodriguez-Sotelo v. United States (208 Fed. Appx. 303); and 
Cruz-Alvarado v. United States (209 Fed. Appx. 433). C. A. 
5th Cir. Certiorari denied. 

No. 06–9254. Freeman v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 38 Cal. 4th 630, 133 P. 3d 1013. 

No. 06–9265. Long Thanh Nguyen v. North Carolina. 
Sup. Ct. N. C. Certiorari denied. Reported below: 360 N. C. 
653, 637 S. E. 2d 189. 

No. 06–9275. DeAngelis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 873. 

No. 06–9276. Mesa, aka Meza-Mendez v. United States 
(Reported below: 205 Fed. Appx. 264); Salinas-Chavez v. 
United States (209 Fed. Appx. 448); Jimenez-Flores v. 
United States (209 Fed. Appx. 405); Bravo-Pina v. United 
States (209 Fed. Appx. 404); Cruz-Sanchez v. United States 
(209 Fed. Appx. 433); Martinez-Valedez v. United States (209 
Fed. Appx. 439); Olivo-Ramos v. United States (209 Fed. Appx. 
434); Sanchez-Uselo, aka Galiano v. United States (208 Fed. 
Appx. 311); Salgado v. United States (208 Fed. Appx. 305); 
Ramirez-Vela v. United States (208 Fed. Appx. 305); Pineda­
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Morales v. United States (208 Fed. Appx. 306); Escobedo-

Valdez v. United States (205 Fed. Appx. 502); Ospino-Alzate, 
aka Alzate Ospino, aka Ospina Alzate, aka Alzate Ospina, 
aka Garcia Rodriguez v. United States (208 Fed. Appx. 307); 
Garcia-Vargas v. United States (207 Fed. Appx. 503); Ramos-

Mejia, aka Hernandez-Mejias v. United States (208 Fed. 
Appx. 303); Hernandez-Aguirre v. United States (205 Fed. 
Appx. 465); Castillo-Rodriguez v. United States (205 Fed. 
Appx. 283); Barradas-Perez v. United States (205 Fed. Appx. 
266); Ramos-Quijada v. United States (205 Fed. Appx. 277); 
Estrada-Mendoza, aka Chavez-Mendoza v. United States 
(475 F. 3d 258); Guzman v. United States (214 Fed. Appx. 413); 
Jimenez-Banegas v. United States (209 Fed. Appx. 384); and 
Stewart v. United States (208 Fed. Appx. 291). C. A. 5th Cir. 
Certiorari denied. 

No. 06–9277. Capozzi v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 996. 

No. 06–9287. Olick v. John Hancock Mutual Life Insur­

ance Co. et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 200 Fed. Appx. 6. 

No. 06–9289. Querubin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 209. 

No. 06–9290. Sanchez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 662. 

No. 06–9293. Sherwood v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 373. 

No. 06–9294. 
tiorari denied. 

Willie v. United States. C. A. 8th Cir. 
Reported below: 462 F. 3d 892. 

Cer-

No. 06–9297. 
tiorari denied. 

Rojas v. United States. C. A. 5th Cir. 
Reported below: 206 Fed. Appx. 339. 

Cer-

No. 06–9298. Ruiz v. United States. C. A. 1st Cir. Certio­
rari denied. 

No. 06–9303. McBrayer v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9304. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 254. 
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No. 06–9307. Todd v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 830. 

No. 06–9309. Zuniga-Hernandez v. Childress, Warden. 
C. A. 5th Cir. Certiorari denied. Reported below: 205 Fed. 
Appx. 236. 

No. 06–9315. Bryant v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 187 Fed. Appx. 134. 

No. 06–9317. Herring v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 360 N. C. 651, 637 S. E. 
2d 183. 

No. 06–9318. Hernandez, aka Hernandez-Refugio v. 
United States (Reported below: 206 Fed. Appx. 344); 
Martinez-Catalan v. United States (213 Fed. Appx. 257); 
Christian v. United States (213 Fed. Appx. 256); Hernandez-

Antonio, aka Hernandez-Marquez v. United States (214 
Fed. Appx. 369); and Ruiz-Carmona, aka Perez v. United 
States (214 Fed. Appx. 483). C. A. 5th Cir. Certiorari denied. 

No. 06–9322. Guillen-Rodriguez v. United States (Re­
ported below: 205 Fed. Appx. 281); Hernandez-Orduna v. 
United States (205 Fed. Appx. 284); Diaz-Ramos v. United 
States (205 Fed. Appx. 280); Duarte-Cano, aka Garcia v. 
United States (205 Fed. Appx. 283); Mena-Orozco v. United 
States (205 Fed. Appx. 268); Zamora-Vallejo v. United 
States (470 F. 3d 592); Garcia-Galeano v. United States 
(207 Fed. Appx. 396); Casas-Garcia v. United States (208 
Fed. Appx. 314); Aleman-Arjona v. United States (208 Fed. 
Appx. 313); Chacon v. United States (208 Fed. Appx. 313); 
Martinez-Saucedo v. United States (207 Fed. Appx. 504); 
Hernandez-Montano v. United States (208 Fed. Appx. 311); 
Flores-Morales, aka Morales, aka Castro v. United States 
(209 Fed. Appx. 438); Espinoza-Garcia v. United States (209 
Fed. Appx. 437); Andrade-Gonzalez v. United States (213 
Fed. Appx. 263); and Bustamante-Castillo v. United States 
(214 Fed. Appx. 377). C. A. 5th Cir. Certiorari denied. 

No. 06–9323. Hood v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 
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No. 06–9325. Lyons v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 205 Fed. Appx. 120. 

No. 06–9326. Hunt v. Pinion, Superintendent, Piedmont 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 204 Fed. Appx. 267. 

No. 06–9329. Files v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9334. Thomas v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 467 F. 3d 49. 

No. 06–9340. Baez v. Miller, Sheriff, Douglas County, 
Georgia. Sup. Ct. Ga. Certiorari denied. 

No. 06–9341. Broussard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 786. 

No. 06–9342. Carter v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 06–9343. Chavez-Garcia, aka Duarte-Cantu v. United 
States (Reported below: 205 Fed. Appx. 230); Figueroa-

Pedraza v. United States (205 Fed. Appx. 255); Gallegos-

Trejo v. United States (205 Fed. Appx. 285); Garcia-Ortega, 
aka Garcia v. United States (205 Fed. Appx. 244); Gomez-

Villegas v. United States (206 Fed. Appx. 336); Martinez-

Montoya v. United States (205 Fed. Appx. 242); Moreno-

Torres, aka Pena-Garcia v. United States (205 Fed. Appx. 
268); and Naranjo-Gomez v. United States (206 Fed. Appx. 
336). C. A. 5th Cir. Certiorari denied. 

No. 06–9348. Shriner v. Rohling, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–9349. Solis-Herrera v. United States (Reported 
below: 206 Fed. Appx. 375); Escobar-Martinez, aka Jose-

Martinez, aka Ruiz-Martinez v. United States (205 Fed. 
Appx. 282); Cubias-Arias v. United States (205 Fed. Appx. 
276); Martinez-Vega v. United States (471 F. 3d 559); 
Rodriguez-Falcon v. United States (210 Fed. Appx. 383); and 
Acosta v. United States (214 Fed. Appx. 398). C. A. 5th Cir. 
Certiorari denied. 
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No. 06–9351. Todd v. Jackson et al. Ct. App. Tenn. Cer­
tiorari denied. Reported below: 213 S. W. 3d 277. 

No. 06–9355. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 759. 

No. 06–9357. Smith v. Simpson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9358. Smith v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–9359. Oehm v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 06–9360. Santana-Arana v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 205 Fed. Appx. 272. 

No. 06–9361. Rodriguez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–9362. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 240. 

No. 06–9363. Castro-Guerrero, aka Guerrero Castro, 
aka Castro v. United States (Reported below: 205 Fed. Appx. 
227); and Rodriguez-De Vasquez, aka Rodriguez v. United 
States (205 Fed. Appx. 246). C. A. 5th Cir. Certiorari denied. 

No. 06–9364. Winters v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 614. 

No. 06–9366. Mannix v. Sheetz. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 06–9367. Correa-Jaen v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 273. 

No. 06–9368. Kirsch v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9370. Magestro v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9373. Jimenez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 656. 
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No. 06–9376. Acosta-Salinas, aka Acosta v. United States 
(Reported below: 206 Fed. Appx. 340); Arrieta-Macias v. 
United States (205 Fed. Appx. 250); Avalos-Gurrola v. 
United States (206 Fed. Appx. 342); Bermudes-Cruz v. 
United States (205 Fed. Appx. 244); Cedeno-Zambrano v. 
United States (205 Fed. Appx. 228); Chavez-Campos, aka 
Hernandez-Hernandez v. United States (205 Fed. Appx. 
287); Estuardo Franco, aka Tavar-Franco v. United States 
(205 Fed. Appx. 251); Garcia-Alba, aka Garcia-Alva v. United 
States (206 Fed. Appx. 341); Garcia-Martinez, aka Marti­

nez, aka Garcia v. United States (205 Fed. Appx. 288); 
Hernandez-Antunes v. United States (205 Fed. Appx. 287); 
Hernandez-Rodriguez v. United States (205 Fed. Appx. 251); 
Ibarra-Galindo, aka Perez-Huerto v. United States (206 
Fed. Appx. 337); Leal-Perez, aka Briseno, aka Leal, aka 
Lopez-Bueno v. United States (205 Fed. Appx. 246); Macedo-

Rios v. United States (205 Fed. Appx. 252); Mendez-Rios, aka 
Mendez v. United States (206 Fed. Appx. 340); Padilla-

Garcia, aka Padilla v. United States (205 Fed. Appx. 250); 
Serrano-Gomez v. United States (206 Fed. Appx. 342); and 
Tinoco-Nunez v. United States (206 Fed. Appx. 343). C. A. 
5th Cir. Certiorari denied. 

No. 06–9377. Bradd v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–9378. Ortiz v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 205 Fed. Appx. 270. 

No. 06–9379. Diaz-Ortega, aka Diaz Ortega, aka Rodri­

guez v. United States. C. A. 5th Cir. Certiorari denied. Re­
ported below: 205 Fed. Appx. 270. 

No. 06–9380. Vasquez-Carbajal v. United States (Re­
ported below: 207 Fed. Appx. 772); and Marroquin-Gonzalez v. 
United States (205 Fed. Appx. 628). C. A. 9th Cir. Certio­
rari denied. 

No. 06–9383. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 284. 

No. 06–9385. Castro v. Andrews, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 545. 
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No. 06–9386. Ebanks v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9388. Chavez-Quezada v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 06–9389. Disch v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9393. Castaneda-Ceja v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 720. 

No. 06–9395. Echeverria v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 936. 

No. 06–9403. Sledge v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 460 F. 3d 963. 

No. 06–9405. Solis v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–9406. Flores-Flores v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 196 Fed. Appx. 505. 

No. 06–9413. Tidswell v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–9415. Thompson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 192 Fed. Appx. 488. 

No. 06–9420. Johanson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9422. Pinkney v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 745. 

No. 06–9423. Price v. United States; and 
No. 06–9458. Pressley v. United States. C. A. 2d Cir. 

Certiorari denied. Reported below: 469 F. 3d 63. 

No. 06–9426. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 734. 

No. 06–9435. Bryant v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 535. 

No. 06–9436. Sterling v. Patton, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–9437. Durham v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–9439. Buckner v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–9441. Deglace v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9445. Tchibassa v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 452 F. 3d 918. 

No. 06–9446. Bounds v. Young, Warden, et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 800. 

No. 06–9450. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9456. Cyrus v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 323. 

No. 06–9460. Paez-Ortiz v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 946. 

No. 06–9466. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 815. 

No. 06–9469. Polk v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9473. Martinez Zapata v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 210 Fed. Appx. 
875. 

No. 06–9476. Barrows v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9479. Gallaher v. United States District Court 
for the Eastern District of Washington et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–9480. Finley v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. Reported below: 219 W. Va. 747, 639 S. E. 
2d 839. 

No. 06–9482. Daniel v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 173 Fed. Appx. 766. 
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No. 06–9488. Feliciano v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 136 Fed. Appx. 925. 

No. 06–9493. Cortez-Rivera v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 454 F. 3d 1038. 

No. 06–9494. Davila-Rodriguez v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 468 F. 3d 1012. 

No. 06–9498. Roche-Martinez v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 467 F. 3d 591. 

No. 06–9499. Valles Martinez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 06–9501. Martin v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–9502. McLaurin v. McBride, Warden. Sup. Ct. 
App. W. Va. Certiorari denied. Reported below: 220 W. Va. 141, 
640 S. E. 2d 204. 

No. 06–9504. Medina-Ibarra v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 682. 

No. 06–9507. Moon v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 205 Fed. Appx. 782. 

No. 06–9510. Robles-Rosas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 688. 

No. 06–9513. Gutierrez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 695. 

No. 06–9514. Falls v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 62. 

No. 06–9515. Higareda v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 687. 

No. 06–9518. Hill v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 459 F. 3d 966. 

No. 06–9519. Huffman v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 461 F. 3d 777. 

No. 06–9521. Grace v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 647. 
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No. 06–9522. Fanfan v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 468 F. 3d 7. 

No. 06–9524. Holland v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9525. Fair v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 06–9530. Hayes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 186 Fed. Appx. 364. 

No. 06–9531. Henriques v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 228. 

No. 06–9533. Soto-Castillo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 792. 

No. 06–9534. Santostefano v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 448 F. 3d 681. 

No. 06–9535. Brewer v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 773. 

No. 06–9540. Payne, aka Rayne v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 216 Fed. Appx. 638. 

No. 06–9544. Lyles v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 06–9545. Urias-Bojorquez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 205 Fed. Appx. 
706. 

No. 06–9546. Taylor v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 698. 

No. 06–9549. Doctor v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 286. 

No. 06–9550. Elizondo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 475 F. 3d 692. 

No. 06–9553. Davis v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 205 Fed. Appx. 28. 

No. 06–9557. Mason v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 287. 
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No. 06–9558. Covian-Sandoval v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 462 F. 3d 1090. 

No. 06–9565. McCourt v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 468 F. 3d 1088. 

No. 06–9574. Mercado, aka Mercado-Cervantes v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
194 Fed. Appx. 753. 

No. 06–9577. Acosta v. Illinois. App. Ct. Ill., 2d Dist. Cer­
tiorari denied. Reported below: 359 Ill. App. 3d 1200, 904 N. E. 
2d 1243. 

No. 06–9578. Abumezer v. Wiley, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 06–9579. Anderson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–739. Kelley v. Bracewell. C. A. 11th Cir. Motion 
of Professors Susan Block-Lieb et al. for leave to file a brief as 
amici curiae granted. Certiorari denied. Reported below: 454 
F. 3d 1234. 

No. 06–779. University of Puerto Rico v. Toledo. C. A. 
1st Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 454 
F. 3d 24. 

No. 06–1008. Maalouf, dba Chicago International Net­

work v. Citigroup Global Markets, Inc., fka Salomon 
Smith Barney, Inc. C. A. 2d Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 156 Fed. Appx. 367. 

Rehearing Denied 
No. 05–5094. Flowers v. United States Court of Appeals 

for the Sixth Circuit, 546 U. S. 882; 
No. 05–5543. Flowers v. United States, 546 U. S. 909; 
No. 06–640. Cannady v. Franz et al., ante, p. 1115; 
No. 06–683. Burch v. Philip Morris USA, Inc., ante, p. 1116; 
No. 06–764. Frederick v. Florida, ante, p. 1181; 
No. 06–6215. Cuesta v. Bertrand et al., ante, p. 1001; 
No. 06–6527. Jones v. Smith-Jones, ante, p. 1057; 
No. 06–7249. Cline v. United States, ante, p. 1064; 
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No. 06–7289. Brown v. United States, ante, p. 1182; 
No. 06–7313. Lenoir v. Cabana, ante, p. 1125; 
No. 06–7329. Bierley v. Barnhart, Commissioner of So­

cial Security, ante, p. 1125; 
No. 06–7421. Zhenlu Zhang v. Science & Technology 

Corp. et al., ante, p. 1128; 
No. 06–7443. Roth v. Board of Education of Geneseo 

Unit School District No. 228, ante, p. 1128; 
No. 06–7552. In re Redford, ante, p. 1109; 
No. 06–7572. Bierley v. Pennsylvania, ante, p. 1132; 
No. 06–7650. Marquez v. Oklahoma, ante, p. 1134; 
No. 06–7746. Adames v. New York City Board of Elec­

tions et al., ante, p. 1170; 
No. 06–7801. Equels v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al., ante, 
p. 1170; 

No. 06–7846. Daley v. Federal Bureau of Prisons et al., 
ante, p. 1182; 

No. 06–7862. Jerry-El v. Petsock et al., ante, p. 1183; 
No. 06–7866. Bomer v. Michigan Department of Correc­

tions, ante, p. 1141; 
No. 06–7891. Murphy v. Maine, ante, p. 1142; 
No. 06–8067. Creveling v. Washington, ante, p. 1184; and 
No. 06–8405. DuMonde, aka Spencer, aka Moore v. 

United States, ante, p. 1186. Petitions for rehearing denied. 

No. 06–524. Swan v. Wal-Mart Stores, Inc., et al., ante, 
p. 1156; and 

No. 06–7259. Tsehai v. Long, Warden, ante, p. 1157. Peti­
tions for rehearing denied. Justice Breyer took no part in the 
consideration or decision of these petitions. 

March 20, 2007 
Miscellaneous Orders 

No. 06A900. Strickland, Governor of Ohio, et al. v. 
Biros. Application to vacate the stay of execution of sentence 
of death entered by the United States District Court for the 
Southern District of Ohio on December 21, 2006, presented to 
Justice Stevens, and by him referred to the Court, denied. 

No. 06A903. Nealy v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
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Division. Application for stay of execution of sentence of death, 
presented to Justice Scalia, and by him referred to the Court, 
denied. 

No. 06–10170 (06A904). In re Nealy. Application for stay of 
execution of sentence of death, presented to Justice Scalia, and 
by him referred to the Court, denied. Petition for writ of habeas 
corpus denied. 

March 26, 2007 

Certiorari Granted—Vacated and Remanded 
No. 05–1439. DeRoche et vir v. Arizona Industrial Com­

mission. C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Travelers 
Casualty & Surety Co. of America v. Pacific Gas & Elec. Co., 
ante, p. 443. Reported below: 434 F. 3d 1188. 

No. 06–9336. Benitez v. California. Ct. App. Cal., 2d App. 
Dist. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Cunningham v. 
California, ante, p. 270. 

Certiorari Dismissed 
No. 06–9563. Moss v. United States. C. A. 5th Cir. It ap­

pearing that petitioner died February 19, 2007, certiorari 
dismissed. 

No. 06–9661. Fleming v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 197 Fed. 
Appx. 271. 

Miscellaneous Orders 
No. D–2155. In re Disbarment of Moore, 529 U. S. 1127. 

Motion for vacation of disbarment and reinstatement to the Bar 
of this Court denied. 
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No. 06M76. White v. Muscarello et al.; and 
No. 06M77. Pack v. Artus, Superintendent, Clinton Cor­

rectional Facility. Motions to direct the Clerk to file petitions 
for writs of certiorari out of time denied. 

No. 06M78. Winterrowd v. Municipality of Anchorage, 
Alaska. Motion for leave to file writ of error denied. 

No. 06–9723. In re Skillern. Petition for writ of habeas 
corpus denied. 

Certiorari Granted 

No. 06–694. United States v. Williams. C. A. 11th Cir. 
Certiorari granted. Reported below: 444 F. 3d 1286. 

No. 06–43. Stoneridge Investment Partners, LLC v. 
Scientific-Atlanta, Inc., et al. C. A. 8th Cir. Certiorari 
granted. The Chief Justice and Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
443 F. 3d 987. 

Certiorari Denied 

No. 06–477. Banda-Ortiz v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 445 F. 3d 387. 

No. 06–863. Fausey v. Hiller. Sup. Ct. Pa. Certiorari de­
nied. Reported below: 588 Pa. 342, 904 A. 2d 875. 

No. 06–982. Lamb et al. v. Kontgias et al. Ct. Sp. App. 
Md. Certiorari denied. Reported below: 169 Md. App. 466, 901 
A. 2d 860. 

No. 06–987. Glaser et ux., Individually and on Behalf 
of Glaser et al. v. Enzo Biochem, Inc., et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 464 F. 3d 474. 

No. 06–995. Dane Investments, L. L. C. v. H & R Block 
Financial Advisors, Inc., fka Olde Discount Corp. C. A. 
5th Cir. Certiorari denied. 

No. 06–996. Paulson v. Oregon State Bar et al. Sup. Ct. 
Ore. Certiorari denied. Reported below: 341 Ore. 542, 145 P. 
3d 171. 
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No. 06–997. Rhines v. Norlarco Credit Union. Ct. App. 
Ind. Certiorari denied. Reported below: 847 N. E. 2d 233. 

No. 06–1000. Kissi v. Kremen et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 201 Fed. Appx. 955. 

No. 06–1001. Jean Alexander Cosmetics, Inc. v. L’Oreal 
USA, Inc., et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 458 F. 3d 244. 

No. 06–1002. Mandy R., By and Through Her Parents 
and Guardians, Mr. R. et ux., et al. v. Ritter, Governor 
of Colorado, et al. C. A. 10th Cir. Certiorari denied. Re­
ported below: 464 F. 3d 1139. 

No. 06–1004. Moses v. Sterling Commerce (America), Inc., 
et al. C. A. 6th Cir. Certiorari denied. 

No. 06–1030. Britton v. University of Maryland at Bal­

timore County et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 206 Fed. Appx. 282. 

No. 06–1051. Brown v. Wynne, Secretary of the Air 
Force. C. A. 6th Cir. Certiorari denied. Reported below: 206 
Fed. Appx. 430. 

No. 06–1052. Sakkarapope v. Gonzales, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 212 
Fed. Appx. 642. 

No. 06–1055. Rockefeller v. Westinghouse Waste Isola­

tion Division, a Division of CBS Corp., et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 612. 

No. 06–1077. Odyssey Contracting Corp. et al. v. Mary­

land Casualty Co. Super. Ct. Pa. Certiorari denied. Re­
ported below: 894 A. 2d 750. 

No. 06–1101. Halvonik v. Dudas, Director, Patent and 
Trademark Office. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 192 Fed. Appx. 964. 

No. 06–1138. Abbes v. Embraer Services, Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 898. 

No. 06–1154. Malouf v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 466 F. 3d 21. 
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No. 06–7827. Haynes v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 934 So. 2d 983. 

No. 06–7880. Leeson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 453 F. 3d 631. 

No. 06–8439. Williams v. Allen, Commissioner, Alabama 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 458 F. 3d 1233. 

No. 06–8513. Avila v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 38 Cal. 4th 491, 133 P. 3d 1076. 

No. 06–8514. Barber v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 952 So. 2d 393. 

No. 06–8552. Davis v. Arkansas. Sup. Ct. Ark. Certiorari 
denied. Reported below: 367 Ark. 330, 240 S. W. 3d 115. 

No. 06–8631. Zammit v. Shire US, Inc. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–8859. Robinson v. Turner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8887. Ragland v. Powell et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 218. 

No. 06–8890. Yonai v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–8894. Washington v. Lafler, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 455 F. 3d 722. 

No. 06–8901. Akinro v. Department of Homeland Secu­

rity et al. Certiorari denied. Reported below: 203 Fed. 
Appx. 529. 

No. 06–8903. Spencer v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–8905. Vines v. Robinson, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 06–8906. Wagener v. Virginia. Sup. Ct. Va. Certio­
rari denied. 
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No. 06–8907. Ogle v. Thompson et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–8910. Woods v. South Carolina Department of 
Corrections. Sup. Ct. S. C. Certiorari denied. 

No. 06–8911. Nunez v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–8913. Cooley v. LaVigne, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8925. Reyes v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
195 Fed. Appx. 272. 

No. 06–8927. Allison v. Allison. Ct. App. N. Y. Certiorari 
denied. Reported below: 7 N. Y. 3d 853, 857 N. E. 2d 1123. 

No. 06–8928. Torrez v. Eley et al. Ct. App. Colo. Certio­
rari denied. 

No. 06–8929. Williams v. Curry, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–8930. Jeter v. Jewish Vocational Services et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–8933. Norris v. Davis, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–8937. Smith v. Workman, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 320. 

No. 06–8939. Turcus v. Oakland County Sheriff’s De­

partment et al. C. A. 6th Cir. Certiorari denied. 

No. 06–8949. Lacy v. Frank et al. C. A. 7th Cir. Certio­
rari denied. 

No. 06–8955. Miller v. Ayres, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 649. 

No. 06–8966. Sadler v. Tilley. C. A. 4th Cir. Certiorari 
denied. Reported below: 196 Fed. Appx. 164. 
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No. 06–8968. McLendon v. McCollum, Attorney General 
of Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 06–8970. Keith v. Houk, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 455 F. 3d 662. 

No. 06–8972. De La Garza v. Hernandez, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 06–8974. Aboutaleb v. Los Angeles County Depart­

ment of Children and Family Services. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 141 Cal. App. 
4th 1411, 47 Cal. Rptr. 3d 115. 

No. 06–8982. Baze v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. 

No. 06–8983. Lopos v. Meriden Board of Education et al. 
C. A. 2d Cir. Certiorari denied. 

No. 06–8987. Padilla v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–8988. Miller v. Palmer, Warden. Ct. App. Mich. 
Certiorari denied. 

No. 06–8989. Trostle v. Reilley et al. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8992. Reed v. Prince et al. Ct. App. Tex., 6th Dist. 
Certiorari denied. Reported below: 194 S. W. 3d 101. 

No. 06–8997. Lifrieri v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. 

No. 06–8999. Rivers v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 130 Wash. App. 689, 128 P. 
3d 608. 

No. 06–9007. Mathews v. Stalder, Secretary, Louisiana 
Department of Public Safety and Corrections, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 202 Fed. 
Appx. 790. 

No. 06–9018. Vasquez Hernandez v. California. Ct. App. 
Cal., 6th App. Dist. Certiorari denied. 
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No. 06–9023. Hooper v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 142 P. 3d 463. 

No. 06–9028. Rahim-Hunter v. Bowman et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 526. 

No. 06–9048. Mendonca v. Tidewater Inc. Ct. App. La., 
4th Cir. Certiorari denied. Reported below: 933 So. 2d 233. 

No. 06–9053. Roberts v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–9056. Osborne v. Oregon et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–9060. Deboue v. Berbary, Superintendent, Col­

lins Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–9061. Payne v. Rushton, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 256. 

No. 06–9064. Jenkins v. Michigan. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 

No. 06–9069. Svab v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 944 So. 2d 346. 

No. 06–9070. Mackey v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 939 So. 2d 111. 

No. 06–9073. Dawson v. Howes, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9079. Aguilar v. Woolsey et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 567. 

No. 06–9080. Alwan v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 978 So. 2d 79. 

No. 06–9081. Bullock v. Franklin, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 644. 

No. 06–9082. Stubbs v. Budge et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 641. 

No. 06–9085. Carter v. Greene, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 06–9108. Yar v. Gonzales, Attorney General. C. A. 
11th Cir. Certiorari denied. Reported below: 192 Fed. Appx. 
842. 

No. 06–9109. Robertson v. Oregon. Ct. App. Ore. Certio­
rari denied. Reported below: 207 Ore. App. 464, 142 P. 3d 113. 

No. 06–9111. Pabon v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 898 A. 2d 1132. 

No. 06–9122. Johnson v. Kelcher, Superintendent, State 
Correctional Institution at Camp Hill, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–9127. Oliver v. Barnhart, Commissioner of Social 
Security. C. A. 2d Cir. Certiorari denied. Reported below: 
201 Fed. Appx. 34. 

No. 06–9142. Thomas v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–9154. Jackson v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 939 So. 2d 98. 

No. 06–9155. McCall v. South Carolina. Ct. App. S. C. 
Certiorari denied. Reported below: 364 S. C. 205, 612 S. E. 2d 
453. 

No. 06–9167. Winder v. Department of Justice et al. 
C. A. 4th Cir. Certiorari denied. 

No. 06–9176. Evans v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. Reported below: 154 N. H. 142, 908 A. 2d 796. 

No. 06–9221. Rodriguez v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 06–9231. Helton v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–9274. Ordonez v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. Reported below: 156 S. W. 3d 850. 

No. 06–9280. Comeaux v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 471. 
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No. 06–9282. Tafari v. France et al. C. A. 2d Cir. Certio­
rari denied. 

No. 06–9299. Redford v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 36 Kan. App. 2d xvii, 136 P. 3d 964. 

No. 06–9308. Harris v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–9332. Utsey v. Dawsy, Sheriff, Citrus County, 
Florida. Dist. Ct. App. Fla., 5th Dist. Certiorari denied. 

No. 06–9352. Thompson v. Michigan Attorney Grievance 
Commission. C. A. 6th Cir. Certiorari denied. 

No. 06–9369. Larkins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 575. 

No. 06–9391. Evans v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9397. Sayre v. McBride, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 268. 

No. 06–9408. Arteaga-Gomez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–9411. Powell v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 197. 

No. 06–9454. Boyd v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 588. 

No. 06–9472. Pasour v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Cleveland County, N. C. Certiorari denied. 

No. 06–9477. Young v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9551. Cox v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 191 Fed. Appx. 211. 
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No. 06–9552. Carter v. Wilson, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9560. Stewart v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 924. 

No. 06–9561. Rodriguez-Torres v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–9581. Rusan v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 460 F. 3d 989. 

No. 06–9583. Martins v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–9584. Kloszewski v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 993. 

No. 06–9587. Perkins v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 559. 

No. 06–9594. Williams v. Johns, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 872. 

No. 06–9595. Picquin-George, aka Daley v. Holt, Warden, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 200 
Fed. Appx. 159. 

No. 06–9596. McLennon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 174. 

No. 06–9599. Phillips v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 468 F. 3d 1264. 

No. 06–9602. Seals v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 489. 

No. 06–9603. Bennett v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 469 F. 3d 46. 

No. 06–9615. Hilton v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–9620. Irorere v. Adams, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 278. 
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No. 06–9623. Scott v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–9624. Swafford v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9627. Mattei-Albizu v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 449 F. 3d 61. 

No. 06–9628. Randolph v. Felts, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 478. 

No. 06–9635. Terry v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–9639. Webb v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–9640. Fields v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–9641. Henry v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 150 Fed. Appx. 68. 

No. 06–9642. Gorgone v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 139. 

No. 06–9643. Hayden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 266. 

No. 06–9645. Stephens v. Herrera, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 464 F. 3d 895. 

No. 06–9652. Griffiths v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9653. Hall v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 06–9655. Hoggatt v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9656. Gibson v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–9659. Henderson v. United States. C. A. 7th Cir. 
Certiorari denied. 
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No. 06–9666. Hahn v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 191 Fed. Appx. 758. 

No. 06–9669. Castillo-Castillo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 208 Fed. Appx. 324. 

No. 06–9671. Cooper v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9673. Loeza-Vargas v. United States (Reported 
below: 216 Fed. Appx. 415); Franco-Solano v. United States 
(215 Fed. Appx. 386); Zuniga-Reyes v. United States (216 Fed. 
Appx. 454); Barrera-Saucedo v. United States (215 Fed. 
Appx. 386); Villanueva-Machado, aka Villanueva v. United 
States (215 Fed. Appx. 389); Pacheco-Perez v. United States 
(216 Fed. Appx. 454); Sanchez-Burgos v. United States 
(215 Fed. Appx. 385); Benavides-Aleman v. United States 
(215 Fed. Appx. 391); Sanchez-Salvador, aka Salvador-

Castellanos v. United States (215 Fed. Appx. 392); 
Puente-Campos v. United States (216 Fed. Appx. 416); 
Gonzalez-Arrega v. United States (216 Fed. Appx. 459); 
Carrizales-Cedillo v. United States (216 Fed. Appx. 455); 
Cruz v. United States (216 Fed. Appx. 455); Laboriel-Gotay 
v. United States (215 Fed. Appx. 387); Larraga-Perez, aka 
Lara-Perez v. United States (215 Fed. Appx. 388); Lagunas-

Leija v. United States (215 Fed. Appx. 392); Federico-Abreo 
v. United States (215 Fed. Appx. 396); Alonso-Lopez v. 
United States (216 Fed. Appx. 417); and Paz-Romero v. United 
States (216 Fed. Appx. 421). C. A. 5th Cir. Certiorari denied. 

No. 06–9674. Lewis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 298. 

No. 06–9675. Carmona v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9676. Slater v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 209 Fed. Appx. 489. 

No. 06–9680. Araica-Romero v. United States (Reported 
below: 216 Fed. Appx. 456); Cordova-Turcios v. United States 
(215 Fed. Appx. 387); Ramos-Ponce v. United States (215 Fed. 
Appx. 390); Vasquez-Ortiz v. United States (215 Fed. Appx. 
394); Machado-Alberto v. United States (215 Fed. Appx. 394); 
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Don-Morales v. United States (216 Fed. Appx. 456); Gomez-

Gonzalez v. United States (216 Fed. Appx. 452); Marmolejo-

Ochoa, aka Medrano-Gutierrez v. United States (217 Fed. 
Appx. 332); Ceballos-Zuniga v. United States (216 Fed. Appx. 
458); Piedra-Garcia, aka Piedro-Pompa v. United States; 
Castro-Salazar v. United States (216 Fed. Appx. 459); 
Garcia-Reyes v. United States (215 Fed. Appx. 390); Perez-

Oliveros, aka Perez-Olivares v. United States (215 Fed. 
Appx. 393); Sanchez-Ortiz v. United States (215 Fed. Appx. 
393); Dehoyo-Moncada v. United States (216 Fed. Appx. 418); 
Mendez-Mendez, aka Escobedo-Garcia v. United States 
(216 Fed. Appx. 420); Palencia-Contreras v. United States 
(216 Fed. Appx. 458); Almendarez-Lopez v. United States (216 
Fed. Appx. 457); Gonzalez-Martinez v. United States (216 
Fed. Appx. 418); Gallegos-Cortez, aka Gallegos Cortez, 
aka Cortes Gallegos, aka Gallegos, aka Cuellar, aka 
Gallegos-Cortes v. United States (216 Fed. Appx. 414); and 
Nuevo-Ramirez v. United States. C. A. 5th Cir. Certiorari 
denied. 

No. 06–9684. Harmon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 237. 

No. 06–9685. Harris v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–9688. Harper v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9694. Gentry v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9699. Maytorena-Galeana v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 205 Fed. 
Appx. 592. 

No. 06–9707. Thomas v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9712. Mangiardi v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9715. Worrell v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 916 A. 2d 199. 
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No. 06–9719. Sloley v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 464 F. 3d 355. 

No. 06–9725. Harris v. Wiley, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9728. Love v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 172 Fed. Appx. 504. 

No. 06–9738. Hays v. Maldonado. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9741. Hynds-Matute v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 194 Fed. Appx. 761. 

No. 06–9744. Carson v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 469 F. 3d 528. 

No. 06–9745. Daniels v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 191. 

No. 06–9747. DuBose v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9753. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9754. De Jesus Serrano v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 195 Fed. Appx. 551. 

No. 06–9758. Ziskind v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 471 F. 3d 266. 

No. 06–9759. Washington v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–9762. Beltran v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 534. 

No. 06–9765. Benson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9767. Atkinson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 957. 

No. 06–9768. Walker v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 673. 
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No. 06–9769. Tinajero v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 469 F. 3d 722. 

No. 06–9776. Clark v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 137. 

No. 06–9778. McGehee v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 815. 

No. 06–9781. Thompson v. Martin, Warden. C. A. 2d Cir. 
Certiorari denied. 

No. 06–9786. Baker v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–705. Dow Corning Corp. v. Official Committee of 
Unsecured Creditors et al. C. A. 6th Cir. Certiorari de­
nied. Justice Breyer took no part in the consideration or deci­
sion of this petition. Reported below: 456 F. 3d 668. 

No. 06–867. Cobell et al. v. Kempthorne, Secretary of 
the Interior, et al. C. A. D. C. Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 455 F. 3d 301. 

No. 06–868. Cobell et al. v. Kempthorne, Secretary of 
the Interior, et al. C. A. D. C. Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 455 F. 3d 317. 

No. 06–1015. Belleque, Superintendent, Oregon State 
Penitentiary v. Kephart. C. A. 9th Cir. Motion of respond­
ent for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 465 F. 3d 964. 

No. 06–1034. Smook v. Minnehaha County, South Dakota, 
et al. C. A. 8th Cir. Motion of Juvenile Law Center for leave 
to file a brief as amicus curiae granted. Certiorari denied. Re­
ported below: 457 F. 3d 806. 

No. 06–9052. Ho Thai Nguyen v. Tilton, Secretary, Cali­

fornia Department of Corrections and Rehabilitation. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
192 Fed. Appx. 603. 
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No. 06–9611. Wadley v. United States. C. A. 3d Cir. Cer­
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 185 Fed. Appx. 137. 

Rehearing Denied 

No. 06–5451. Jackson v. Dingle, Warden, ante, p. 1168; 
No. 06–6756. Goodwin v. Caruso, Director, Michigan De­

partment of Corrections, et al., ante, p. 1061; 
No. 06–7342. Perkins v. Cain, Warden, ante, p. 1125; 
No. 06–7719. McManus v. Ridgley et al., ante, p. 1136; 
No. 06–7820. Cole v. McKee, Warden, ante, p. 1171; 
No. 06–7910. In re Yvanez, ante, p. 1109; 
No. 06–7913. Clark v. Johnson et al., ante, p. 1171; 
No. 06–7984. Turay v. Gonzales, Attorney General, 

ante, p. 1171; 
No. 06–8130. Hitter v. Hagan, Warden, et al., ante, 

p. 1184; 
No. 06–8256. Johnson v. United States, ante, p. 1155; 
No. 06–8463. White v. United States, ante, p. 1187; and 
No. 06–8509. In re Ward, ante, p. 1179. Petitions for rehear­

ing denied. 

No. 06–5727. Jimenez-Beltre, aka Perez, aka Cintron, 
aka Guzman-Rivera v. United States, ante, p. 1118; and 

No. 06–7579. de Sustar-Ware v. Nordstrom, Inc., et al., 
ante, p. 1132. Motions for leave to file petitions for rehearing 
denied. 

March 29, 2007 
Miscellaneous Orders 

No. 06A932. Pippin v. Texas. Application for stay of execu­
tion of sentence of death, presented to Justice Scalia, and by 
him referred to the Court, denied. 

No. 06–10057 (06A898). In re Pippin. Application for stay of 
execution of sentence of death, presented to Justice Scalia, and 
by him referred to the Court, denied. Petition for writ of habeas 
corpus denied. 

Certiorari Denied 

No. 06–10320 (06A927). Pippen v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­
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stitutions Division, et al. C. A. 5th Cir. Application for stay 
of execution of sentence of death, presented to Justice Scalia, 
and by him referred to the Court, denied. Certiorari denied. 
Reported below: 223 Fed. Appx. 433. 

April 2, 2007 

Certiorari Granted—Vacated and Remanded 

No. 06–8341. Junaid v. Kempker et al. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Jones v. Bock, ante, p. 199. Re­
ported below: 450 F. 3d 350. 

Certiorari Dismissed 

No. 06–9161. Oswald v. Julian et al. C. A. 6th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–9178. Murdock v. American Axle & Manufactur­

ing, Inc. (two judgments). Ct. App. Mich. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court’s Rule 39.8. 

No. 06–9214. Allen v. Colorado et al. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 205 Fed. Appx. 675. 

Miscellaneous Orders 

No. 06M79. Shepherd v. United States. Motion for leave 
to proceed in forma pauperis without an affidavit of indigency 
executed by petitioner denied. 

No. 06M80. In re Sealed Case. Motion for leave to file 
petition for writ of certiorari under seal with redacted copies for 
the public record granted. 

No. 06M81. White v. Oregon Department of Human 
Services, Vocational Rehabilitation Services Administra­

tion. Motion to direct the Clerk to file petition for writ of certio­
rari out of time denied. 
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No. 05–85. Powerex Corp. v. Reliant Energy Services, 
Inc., et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1178.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 06–340. National Association of Home Builders et 
al. v. Defenders of Wildlife et al.; and 

No. 06–549. Environmental Protection Agency v. De­

fenders of Wildlife et al. C. A. 9th Cir. [Certiorari 
granted, ante, p. 1105.] Motion of petitioners National Associa­
tion of Home Builders et al. for divided argument denied. 

No. 06–413. Uttecht, Superintendent, Washington 
State Penitentiary v. Brown. C. A. 9th Cir. [Certiorari 
granted, ante, p. 1162.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 06–427. Tennessee Secondary School Athletic Assn. 
v. Brentwood Academy. C. A. 6th Cir. [Certiorari granted, 
ante, p. 1105.] Motion of the Solicitor General for leave to partici­
pate in oral argument as amicus curiae and for divided argu­
ment granted. 

No. 06–531. Sole, Secretary, Florida Department of 
Environmental Protection, et al. v. Wyner et al. C. A. 
11th Cir. [Certiorari granted sub nom. Struhs v. Wyner, ante, 
p. 1162.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 06–593. Long Island Care at Home, Ltd., et al. v. 
Coke. C. A. 2d Cir. [Certiorari granted, ante, p. 1105.] Motion 
of the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. 

No. 06–969. Federal Election Commission v. Wisconsin 
Right to Life, Inc.; and 

No. 06–970. McCain, United States Senator, et al. v. 
Wisconsin Right to Life, Inc. D. C. D. C. [Probable jurisdic­
tion postponed, ante, p. 1177.] Motion of the Solicitor General 
for divided argument granted. 

No. 06–6407. Panetti v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
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Division. C. A. 5th Cir. [Certiorari granted, ante, p. 1106.] 
The parties are directed to file supplemental briefs addressing 
the following question: “Must petitioner’s habeas application be 
dismissed as ‘second or successive’ pursuant to 28 U. S. C. § 2244?” 
The briefs, not to exceed 15 pages, are to be filed with the Clerk 
and served upon opposing counsel on or before 2 p.m., Wednesday, 
April 11, 2007. 

No. 06–9949. In re Skillern. Petition for writ of habeas 
corpus denied. 

No. 06–9126. In re Page; and 
No. 06–9148. In re Smith. Petitions for writs of mandamus 

denied. 

No. 06–9198. In re Conner. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Denied 

No. 06–612. Baranski v. Fifteen Unknown Agents of the 
Bureau of Alcohol, Tobacco, Firearms and Explosives, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 452 
F. 3d 433. 

No. 06–808. Doe, on Behalf of Himself and All Others 
Similarly Situated v. United States. C. A. Fed. Cir. Cer­
tiorari denied. Reported below: 463 F. 3d 1314. 

No. 06–817. Applied Cos. v. Geren, Acting Secretary of 
the Army. C. A. Fed. Cir. Certiorari denied. Reported below: 
456 F. 3d 1380. 

No. 06–900. First National Bank of Ames, Iowa v. Inno­

vative Clinical & Consulting Services, LLC, dba Toco 
Hills Urgent Care. Ct. App. Ga. Certiorari denied. Re­
ported below: 280 Ga. App. 337, 634 S. E. 2d 88. 

No. 06–1019. Air Line Pilots Association, International 
v. Pension Benefit Guaranty Corporation et al.; and 

No. 06–1021. United Retired Pilots Benefit Protection 
Assn. et al. v. Pension Benefit Guaranty Corporation 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 468 
F. 3d 444. 
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No. 06–1020. Phelps v. California. C. A. 9th Cir. Certio­
rari denied. Reported below: 205 Fed. Appx. 589. 

No. 06–1022. JiQiang Xu v. Michigan State University 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 195 
Fed. Appx. 452. 

No. 06–1023. Richardson v. Safeway Rocky Mountain 
Federal Credit Union. Ct. App. Colo. Certiorari denied. 

No. 06–1025. Lacy et vir v. Board of Supervisors of Hal­

ifax County, Virginia. Sup. Ct. Va. Certiorari denied. 

No. 06–1027. Villadsen et al. v. Mason County Road 
Commission et al. Sup. Ct. Mich. Certiorari denied. Re­
ported below: 475 Mich. 857, 713 N. W. 2d 770. 

No. 06–1028. Martinez v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 06–1033. Montgomery v. Citibank (South Dakota), 
N. A. (two judgments). Cir. Ct. Oakland County, Mich. Certio­
rari denied. 

No. 06–1035. Whitaker v. Superior Court of California, 
Alameda County, et al. (two judgments). Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 06–1038. Michigan High School Athletic Assn., Inc., 
on Behalf of Itself and Its Members v. Communities for 
Equity, on Behalf of Itself, Its Members and All Others 
Similarly Situated, et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 459 F. 3d 676. 

No. 06–1041. French, Trustee for the Debtor Estate of 
Bergman et ux. v. Frey et al. C. A. 6th Cir. Certiorari 
denied. 

No. 06–1042. Hollander v. Brown et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 457 F. 3d 688. 

No. 06–1048. McFarland v. Bryan Cave LLP et al. C. A. 
7th Cir. Certiorari denied. Reported below: 196 Fed. Appx. 417. 

No. 06–1049. Wells v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 848 N. E. 2d 1133. 
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No. 06–1056. Edwards et al. v. Department of Energy 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 200 
Fed. Appx. 382. 

No. 06–1066. Garner et al. v. Cuyahoga County Juvenile 
Court et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 194 Fed. Appx. 279. 

No. 06–1071. K&K Construction, Inc., et al. v. Michigan 
Department of Environmental Quality et al. Ct. App. 
Mich. Certiorari denied. Reported below: 267 Mich. App. 523, 
705 N. W. 2d 365. 

No. 06–1085. Ayers et al. v. Freitag. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 468 F. 3d 528. 

No. 06–1088. Guang Qui Li v. Agagan et al. C. A. 5th Cir. 
Certiorari denied. 

No. 06–1114. Nwadiogbu v. Department of Education. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–1118. Patel et al. v. City of San Bernardino, Cal­

ifornia. C. A. 9th Cir. Certiorari denied. Reported below: 
207 Fed. Appx. 752. 

No. 06–1124. Toledo v. Jackson, Secretary of Housing 
and Urban Development. C. A. 6th Cir. Certiorari denied. 
Reported below: 207 Fed. Appx. 536. 

No. 06–7654. Boxer X v. Harris. C. A. 11th Cir. Certiorari 
denied. Reported below: 437 F. 3d 1107. 

No. 06–7702. Casados v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 707. 

No. 06–7724. West v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–7896. Gonzales v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 458 F. 3d 384. 

No. 06–8162. Bowie v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 
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No. 06–8372. Hill v. Wolfenbarger, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–8557. Starling v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 903 A. 2d 758. 

No. 06–8650. Bryant v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 951 So. 2d 732. 

No. 06–8883. Rodriguez Ledesma v. California. Sup. Ct. 
Cal. Certiorari denied. Reported below: 39 Cal. 4th 641, 140 
P. 3d 657. 

No. 06–9090. Soule v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–9092. Canela v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–9106. Brown v. Virginia. C. A. 4th Cir. Certiorari 
denied. Reported below: 201 Fed. Appx. 925. 

No. 06–9110. Sabandith v. Gundy, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9125. McGill v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 213 Ariz. 147, 140 P. 3d 930. 

No. 06–9128. Johnson v. Johns et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9129. Van Detta v. Van Detta et al. Sup. Ct. Ga. 
Certiorari denied. 

No. 06–9131. Passman v. Mississippi. Ct. App. Miss. Cer­
tiorari denied. Reported below: 937 So. 2d 17. 

No. 06–9132. Banks v. LaVigne, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9134. Burgess v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–9136. Blanks v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 06–9137. Baker v. Holt, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 06–9139. Mendicino v. Texas Workforce Commission 
et al. Ct. App. Tex., 3d Dist. Certiorari denied. 

No. 06–9144. Miles v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–9149. Schuler v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9152. Johnson v. Prelesnik, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9156. Serratore v. New Hampshire Division of 
Children, Youth and Families. Sup. Ct. N. H. Certiorari 
denied. 

No. 06–9175. England v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 940 So. 2d 389. 

No. 06–9182. Simpson v. Wolfenbarger, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 06–9183. Smith v. Missouri. Ct. App. Mo., Western Dist. 
Certiorari denied. Reported below: 207 S. W. 3d 135. 

No. 06–9186. Vartinelli v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9193. McCullough v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–9197. Creasey v. Tibbals, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9199. Carrier v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 35 Kan. App. 2d x, 131 P. 3d 1280. 

No. 06–9206. Varela v. Hatch, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 667. 
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No. 06–9209. Sosa v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–9213. Baer v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 196. 

No. 06–9216. Myron v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 28 App. Div. 
3d 681, 814 N. Y. S. 2d 198. 

No. 06–9296. Smith v. Federal Express Corp. C. A. 11th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 852. 

No. 06–9328. Goldstein v. Flament et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 167 Fed. Appx. 678. 

No. 06–9372. George J. v. Connecticut. Sup. Ct. Conn. 
Certiorari denied. Reported below: 280 Conn. 551, 910 A. 2d 931. 

No. 06–9590. Tirado v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 419. 

No. 06–9771. Rodriguez-Tomallo v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 213 Fed. Appx. 620. 

No. 06–9772. Smith v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–9775. Madriaga v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 537. 

No. 06–9788. Savage v. Hastings, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9793. Edelkind v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 467 F. 3d 791. 

No. 06–9794. Calhoun v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 793. 

No. 06–9795. Cunningham v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 5. 

No. 06–9796. Abdullah v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 470 F. 3d 220. 
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No. 06–9797. Vela v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 481. 

No. 06–9799. Lee v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 208 Fed. Appx. 352. 

No. 06–9802. McGee v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9805. Starnes v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 157 Fed. Appx. 687. 

No. 06–9808. Dodson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 206 Fed. Appx. 262. 

No. 06–9815. Montague v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 337. 

No. 06–9817. Reed v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 815. 

No. 06–9818. Shed v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 478. 

No. 06–9833. Jimenez-Velasco v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 211 Fed. Appx. 653. 

No. 06–9834. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 285. 

No. 06–9836. Lanares-Mendez v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 208 Fed. Appx. 272. 

No. 06–9837. Marquez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 780. 

No. 06–9839. Minard v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 657. 

No. 06–9845. Walker v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 473 F. 3d 71. 

No. 06–9848. Blanco v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 466 F. 3d 916. 

No. 06–9853. Medina-Huerta v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 208 Fed. Appx. 599. 



549ORD Unit: $PT2 [03-28-10 12:04:07] PGT: ORDPP (Prelim. Print)

1328 OCTOBER TERM, 2006 

April 2, 2007 549 U. S. 

No. 06–9854. Miller v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 835. 

No. 06–9856. Rodriguez-Martinez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 207 Fed. 
Appx. 831. 

No. 06–9873. Logan v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–9878. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 211. 

No. 06–9886. Wilson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 814. 

No. 06–9892. Godinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 802. 

No. 06–9894. Guerra-Monrreal v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 208 Fed. Appx. 302. 

No. 06–9896. Fent v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 199 Fed. Appx. 724. 

No. 06–9899. Price v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 167. 

No. 06–9909. Frazier v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 469 F. 3d 85. 

No. 06–9913. Nolan v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 196 Fed. Appx. 454. 

No. 06–1016. Ranbaxy Laboratories Ltd. et al. v. Pfizer 
Inc. et al. C. A. Fed. Cir. Certiorari denied. The Chief 
Justice took no part in the consideration or decision of this peti­
tion. Reported below: 457 F. 3d 1284. 

No. 06–1045. Gale, Secretary of State of Nebraska, 
et al. v. Jones et al. C. A. 8th Cir. Motion of National Farm­
ers Union et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 470 F. 3d 1261. 

No. 06–1195. Boumediene et al. v. Bush, President of 
the United States, et al.; and 



549ORD Unit: $PT2 [03-28-10 12:04:07] PGT: ORDPP (Prelim. Print)

ORDERS 1329 

549 U. S. April 2, 2007 

No. 06–1196. Al Odah, Next Friend of Al Odah, et al. 
v. United States et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 476 F. 3d 981. 

Statement of Justice Stevens and Justice Kennedy re­
specting the denial of certiorari. 

Despite the obvious importance of the issues raised in these 
cases, we are persuaded that traditional rules governing our deci­
sion of constitutional questions, see Ashwander v. TVA, 297 U. S. 
288, 341 (1936) (Brandeis, J., concurring), and our practice of re­
quiring the exhaustion of available remedies as a precondition to 
accepting jurisdiction over applications for the writ of habeas 
corpus, cf. Ex parte Hawk, 321 U. S. 114 (1944) (per curiam), 
make it appropriate to deny these petitions at this time. How­
ever, “[t]his Court has frequently recognized that the policy un­
derlying the exhaustion-of-remedies doctrine does not require the 
exhaustion of inadequate remedies.” Marino v. Ragen, 332 U. S. 
561, 570, n. 12 (1947) (Rutledge, J., concurring). If petitioners 
later seek to establish that the Government has unreasonably 
delayed proceedings under the Detainee Treatment Act of 2005, 
Tit. X, 119 Stat. 2739, or some other and ongoing injury, alterna­
tive means exist for us to consider our jurisdiction over the allega­
tions made by petitioners before the Court of Appeals. See 28 
U. S. C. §§ 1651(a), 2241. Were the Government to take additional 
steps to prejudice the position of petitioners in seeking review 
in this Court, “courts of competent jurisdiction,” including this 
Court, “should act promptly to ensure that the office and purposes 
of the writ of habeas corpus are not compromised.” Padilla v. 
Hanft, 547 U. S. 1062, 1064 (2006) (Kennedy, J., concurring in 
denial of certiorari). And as always, denial of certiorari does 
not constitute an expression of any opinion on the merits. See 
Rasul v. Bush, 542 U. S. 466, 480–481 (2004) (majority opinion of 
Stevens, J.); id., at 487 (Kennedy, J., concurring in judgment). 

Justice Breyer, with whom Justice Souter joins, and with 
whom Justice Ginsburg joins as to Part I, dissenting. 

I would grant the petitions for certiorari and expedite argu­
ment in these cases. 

I 

Petitioners, foreign citizens imprisoned at Guantanamo Bay, 
Cuba, raise an important question: whether the Military Commis­
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sions Act of 2006, Pub. L. 109–366, 120 Stat. 2600, deprives courts 
of jurisdiction to consider their habeas claims, and, if so, whether 
that deprivation is constitutional. I believe these questions de­
serve this Court’s immediate attention. 

First, the “province” of the Great Writ, “shaped to guarantee 
the most fundamental of all rights, is to provide an effective and 
speedy instrument by which judicial inquiry may be had into the 
legality of the detention of a person.” Carafas v. LaVallee, 391 
U. S. 234, 238 (1968) (emphasis added and footnote omitted). Yet, 
petitioners have been held for more than five years. They have 
not obtained judicial review of their habeas claims. If petitioners 
are right about the law, immediate review may avoid an additional 
year or more of imprisonment. If they are wrong, our review is 
nevertheless appropriate to help establish the boundaries of the 
constitutional provision for the writ of habeas corpus. Cf. Cara­
fas, supra. Finally, whether petitioners are right or wrong, our 
prompt review will diminish the legal “uncertainty” that now 
“surrounds” the application to Guantanamo detainees of this “fun­
damental constitutional principle.” Brief for Senator Arlen Spec­
ter as Amicus Curiae 19; see generally ibid. (favoring expedited 
consideration of these cases). Doing so will bring increased clar­
ity that in turn will speed review in other cases. 

Second, petitioners plausibly argue that the lower court’s rea­
soning is contrary to this Court’s precedent. This Court pre­
viously held that federal jurisdiction lay to consider petitioners’ 
habeas claims. Rasul v. Bush, 542 U. S. 466, 485 (2004) (provid­
ing several of these petitioners with the right to habeas review 
under law as it then stood). Our analysis proceeded under the 
then-operative statute, but petitioners urge that our reasoning 
applies to the scope of the constitutional habeas right as well. In 
holding that the writ extended to the petitioners in Rasul, we 
said that Guantanamo was under the complete control and juris­
diction of the United States. Id., at 480–481; id., at 487 (Ken­

nedy, J., concurring in judgment) (“Guantanamo Bay is in every 
practical respect a United States territory”). We then observed 
that the writ at common law would have extended to petitioners: 

“Application of the habeas statute to persons detained at the 
base is consistent with the historical reach of the writ of 
habeas corpus. At common law, courts exercised habeas ju­
risdiction over the claims of aliens detained within sovereign 
territory of the realm, as well as the claims of persons de­
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tained in the so-called exempt jurisdictions, where ordinary 
writs did not run, and all other dominions under the sover­
eign’s control. . . . [E]ven if a territory was no part of the 
realm, there was no doubt as to the court’s power to issue 
writs of habeas corpus if the territory was under the sub­
jection of the Crown.” Id., at 481–482 (internal quotation 
marks and footnotes omitted). 

Our reasoning may be applicable here. The lower court’s holding, 
petitioners urge, disregards these statements and reasoning. 

Further, petitioners in Boumediene are natives of Algeria, and 
citizens of Bosnia, seized in Bosnia. Pet. for Cert. in No. 06–1195, 
p. 4. Other detainees, including several petitioners in Al Odah, 
also are citizens of friendly nations, including Australia, Canada, 
Kuwait, Turkey, and the United Kingdom; and many were seized 
outside of any theater of hostility, in places like Pakistan, Thai­
land, and Zambia. Pet. for Cert. in No. 06–1196, pp. 2–3, and 
n. 2; 476 F. 3d 981, 1007 (CADC 2007) (Rogers, J., dissenting). It 
is possible that these circumstances will make a difference in 
respect to our resolution of the constitutional questions presented. 
Cf. Hamdi v. Rumsfeld, 542 U. S. 507, 509, 514, 521 (2004) (plural­
ity opinion of O’Connor, J., joined by Rehnquist, C. J., and Ken­

nedy and Breyer, JJ.) (holding military had authority to detain 
United States citizen “enemy combatant,” captured in a “ ‘zone 
of active combat in a foreign theater of conflict,’ ” specifically 
Afghanistan, and stressing, in a “narrow” holding, that “[a]ctive 
combat operations against Taliban fighters . . .  [were] ongoing 
in Afghanistan” (emphasis added)). 

The Government, of course, contests petitioners’ arguments on 
the merits. But I do not here say petitioners are correct; I say 
only that the questions presented are significant ones warranting 
our review. 

If petitioners have the right of access to habeas corpus in the 
federal courts, this Court would then have to consider whether 
Congress’ provision in the Detainee Treatment Act of 2005 (DTA), 
Tit. X, 119 Stat. 2739, providing for review in the Court of Ap­
peals for the D. C. Circuit of those proceedings, is a constitution­
ally adequate substitute for habeas corpus. See Swain v. Press­
ley, 430 U. S. 372, 381 (1977). The Government argues that we 
should therefore wait for a case where, unlike petitioners here, 
the detainee seeking certiorari has actually sought and received 
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review under these alternative means. E. g., Brief in Opposition 
16–17. Petitioners respond, however, that further proceedings in 
the Court of Appeals under the DTA could not possibly remedy 
a constitutional violation. The lower court expressly indicated 
that no constitutional rights (not merely the right to habeas) 
extend to the Guantanamo detainees. 476 F. 3d, at 991–992 (re­
jecting petitioners’ arguments under this Court’s precedent that 
fundamental rights afforded by the Constitution extend to Guan­
tanamo, and noting that “[p]recedent in this circuit also forecloses 
the detainees’ claims to constitutional rights”). Therefore, it is 
irrelevant, to petitioners, that the DTA provides for review in the 
D. C. Circuit of any constitutional infirmities in the proceedings 
under that Act, § 1005(e)(2)(C)(ii), 119 Stat. 2742; the lower court 
has already rendered that provision a nullity. 

Nor will further percolation of the question presented offer 
elucidation as to either the threshold question whether petitioners 
have a right to habeas, or the question whether the DTA provides 
a constitutionally adequate substitute. It is unreasonable to sug­
gest that the D. C. Circuit in future proceedings under the DTA 
will provide review that affords petitioners the rights that the 
Circuit has already concluded they do not have. Ordinarily, ha­
beas petitioners need not exhaust a remedy that is inadequate to 
vindicate the asserted right. See Wilwording v. Swenson, 404 
U. S. 249, 250 (1971) (per curiam). 

The Government, in Hamdan v. Rumsfeld, 548 U. S. 557 (2006), 
similarly argued for delay. Id., at 616 (“The Government objects 
to our consideration of any procedural challenge at this stage on 
the grounds that . . .  [petitioner] will be able to raise any such 
challenge following a ‘final decision’ under the DTA”). That case, 
too, presented questions of the scope of the Guantanamo detain­
ees’ right to federal-court review of DTA-authorized procedures. 
We there rejected the Government’s argument for delay as un­
sound. Ibid. (“[C]ontrary to the Government’s assertion, there 
is a ‘basis to presume’ that the procedures . . . violate the law . . . .  
Under these circumstances, review . . . in advance of a ‘final 
decision’ . . . is  appropriate”). 

Here, as in Hamdan, petitioners argue that the tribunals to 
which they have already been subjected were infirm (by, inter 
alia, denying petitioners counsel and access to evidence, Pet. for 
Cert. in No. 06–1195, p. 7). Hamdan, supra, at 600. Here, as in 
Hamdan, petitioners assert that these procedural infirmities can­
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not be corrected by review under the DTA which provides for no 
augmentation of the record on appeal and, as noted above, will 
provide no remedy for any constitutional violation. See DTA 
§ 1005(e)(2)(C), 119 Stat. 2742; 476 F. 3d, at 1005 (Rogers, J., dis­
senting). Here, as in Hamdan, supra, at 589–590, petitioners 
have a compelling interest in assuring in advance that the proce­
dures to which they are subject are lawful. And here, unlike 
Hamdan, the military tribunals in Guantanamo have completed 
their work; all that remains are the appeals. For all these rea­
sons, I would grant the petitions. 

II 

Moreover, I would expedite our consideration. In the past, this 
Court has expedited other cases where important issues and a 
need for speedy consideration were at stake. In Ex parte 
Quirin, 317 U. S. 1 (1942), the Court decided that it should grant 
expedited consideration, 

“[i]n view of the public importance of the questions raised by 
[the] petitions and of the duty which rests on the courts, in 
time of war as well as in time of peace, to preserve unim­
paired the constitutional safeguards of civil liberty, and be­
cause in our opinion the public interest required that we 
consider and decide those questions without any avoidable 
delay.” Id., at 19. 

See also Felker v. Turpin, 518 U. S. 651 (1996); New York Times 
Co. v. United States, 403 U. S. 713 (1971) (per curiam); Youngs­
town Sheet & Tube Co. v. Sawyer, 343 U. S. 579 (1952). 

For these reasons, I would grant the petitions for certio­
rari and the motions to expedite the cases in accordance with 
the schedule deemed acceptable (in the alternative) by the 
Government. 

Rehearing Denied 

No. 06–6294. Karnofel v. Girard Police Department et 
al., ante, p. 1022; 

No. 06–7533. Finney v. Mosley, Warden, et al., ante, 
p. 1130; 

No. 06–7690. Blackwell v. Mitchell, Correctional Ad­

ministrator IV, Mountain View Correctional Institution, 
et al., ante, p. 1135; 
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No. 06–7901. Payton v. Kramer, Acting Warden, ante, 
p. 1183; 

No. 06–7918. Brown v. Stowitzky, Superintendent, State 
Regional Correctional Facility at Mercer, et al., ante, 
p. 1171; 

No. 06–7920. Al-Dabbi v. United States, ante, p. 1143; 
No. 06–7952. Fluellen v. Law Offices of Fenstersheib & 

Fox et al., ante, p. 1215; 
No. 06–8348. Boyle v. United States, ante, p. 1174; 
No. 06–8457. Gillard v. Southern New England School 

of Law, ante, p. 1228; and 
No. 06–8549. Alexander et ux. v. North Dakota Board 

of University and School Lands, ante, p. 1231. Petitions for 
rehearing denied. 

No. 06–7888. Federico v. Bank of America et al., ante, 
p. 1189. Petition for rehearing denied. Justice Breyer took 
no part in the consideration or decision of this petition. 

April 10, 2007 

Dismissal Under Rule 46 

No. 06–1245. AT&T Mobility LLC v. California Public 
Utilities Commission et al. Ct. App. Cal., 4th App. Dist., 
Div. 3. Certiorari dismissed under this Court’s Rule 46. Re­
ported below: 140 Cal. App. 4th 718, 44 Cal. Rptr. 3d 733. 

April 11, 2007 
Miscellaneous Order 

No. 06A960. Clark v. Texas. Application for stay of execu­
tion of sentence of death, presented to Justice Scalia, and by 
him referred to the Court, denied. 

April 12, 2007 

Dismissal Under Rule 46 

No. 06–341. BCI Coca-Cola Bottling Company of Los 
Angeles v. Equal Employment Opportunity Commission. 
C. A. 10th Cir. [Certiorari granted, ante, p. 1105.] Writ of cer­
tiorari dismissed under this Court’s Rule 46.2. 
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April 13, 2007 
Miscellaneous Orders 

No. 05–1284. Watson et al. v. Philip Morris Cos., Inc., 
et al. C. A. 8th Cir. [Certiorari granted, ante, p. 1162.] Mo­
tion of the Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. 

No. 05–1448. Beck, Liquidating Trustee of the Estates 
of Crown Vantage, Inc., et al. v. PACE International 
Union et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1177.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 06–134. Permanent Mission of India to the United 
Nations et al. v. City of New York, New York. C. A. 2d 
Cir. [Certiorari granted, ante, p. 1177.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. 

No. 06–427. Tennessee Secondary School Athletic Assn. 
v. Brentwood Academy. C. A. 6th Cir. [Certiorari granted, 
ante, p. 1105.] Motion of Association of Christian Schools Inter­
national for leave to participate in oral argument as amicus cu­
riae and for divided argument denied. 

No. 06–562. United States v. Atlantic Research Corp. 
C. A. 8th Cir. [Certiorari granted, ante, p. 1177.] Motion of 
Washington et al. for leave to participate in oral argument as 
amici curiae and for divided argument granted. 

No. 06–618. Office of Senator Mark Dayton v. Hanson. 
C. A. D. C. Cir. [Probable jurisdiction postponed, ante, p. 1177.] 
Motion of the United States Senate for leave to participate in 
oral argument as amicus curiae and for divided argument 
granted. The Chief Justice took no part in the consideration 
or decision of this motion. 

April 16, 2007 

Certiorari Granted—Vacated and Remanded 

No. 06–8747. Sandoval-Vallejo v. United States (Re­
ported below: 202 Fed. Appx. 37); and Franco-Munoz v. United 
States (202 Fed. Appx. 46). C. A. 5th Cir.; and 
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No. 06–8755. Arriaga-Lopez v. United States. C. A. 5th 
Cir. Reported below: 202 Fed. Appx. 32. Motions of petitioners 
for leave to proceed in forma pauperis granted. Certiorari 
granted, judgments vacated, and cases remanded for further con­
sideration in light of Lopez v. Gonzales, ante, p. 47. 

No. 06–9442. Jorgensen v. California. Ct. App. Cal., 1st 
App. Dist.; 

No. 06–9459. Moore v. California. Ct. App. Cal., 6th App. 
Dist.; and 

No. 06–9543. Johnson v. California. Ct. App. Cal., 1st App. 
Dist. Motions of petitioners for leave to proceed in forma pau­
peris granted. Certiorari granted, judgments vacated, and cases 
remanded for further consideration in light of Cunningham v. 
California, ante, p. 270. 

Certiorari Dismissed 
No. 06–9452. Allen v. Nevada. Sup. Ct. Nev. Motion of 

petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Justice Stevens dissents. See id., at 4, and 
cases cited therein. Reported below: 123 Nev. 788, 210 P. 3d 704. 

No. 06–9731. Lindell v. Huibregtse et al. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 205 Fed. Appx. 446. 

Miscellaneous Orders 
No. 06A882 (06–9804). Sodipo v. Caymas Systems, Inc. 

C. A. 9th Cir. Application for injunction, addressed to Justice 
Ginsburg and referred to the Court, denied. Justice Breyer 
took no part in the consideration or decision of this application. 

No. 06M82. Thomas v. Underwood, Warden;

No. 06M83. Norton v. Anderson et al.;

No. 06M84. Thurston v. Illinois; and

No. 06M85. Burden v. United States Postal Service.


Motions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 
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No. 06–923. Metropolitan Life Insurance Co. et al. v. 
Glenn. C. A. 6th Cir.; 

No. 06–937. Quanta Computer, Inc., et al. v. LG Elec­

tronics, Inc. C. A. Fed. Cir.; and 
No. 06–939. Chamber of Commerce of the United States 

of America et al. v. Brown, Attorney General of Califor­

nia, et al. C. A. 9th Cir. The Solicitor General is invited to file 
briefs in these cases expressing the views of the United States. 

No. 06–8266. Okpala v. Drew, Warden, et al. C. A. 11th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [ante, p. 1201] denied. 

No. 06–8445. Murdock v. American Express Centurion 
Bank et al. C. A. 6th Cir. Motion of petitioner for reconsider­
ation of order denying leave to proceed in forma pauperis [ante, 
p. 1201] denied. 

No. 06–10169. In re Banks; and 
No. 06–10230. In re Sims. Petitions for writs of habeas cor­

pus denied. 

No. 06–10039. In re Carter. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 06–9219. In re King; 
No. 06–9387. In re Davis; 
No. 06–9430. In re Ruiz; 
No. 06–9444. In re Dorsey; 
No. 06–9475. In re Butcher; 
No. 06–9742. In re Henderson; 
No. 06–9752. In re Lugo; and 
No. 06–9929. In re Rich. Petitions for writs of mandamus 

denied. 

No. 06–1166. In re Powerstein; 
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No. 06–8662. 
No. 06–9478. 

In re Swanson; and 
In re Walker. Petitions for writs of manda­

mus and/or prohibition denied. 

Certiorari Denied 

No. 06–622. Oregon Trollers Assn. et al. v. Gutierrez, 
Secretary of Commerce, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 452 F. 3d 1104. 

No. 06–759. Computervision Corp. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 445 F. 3d 
1355 and 467 F. 3d 1322. 

No. 06–850. Cinergy Corp. et al. v. United States et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 458 F. 3d 705. 

No. 06–886. Austin v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–892. Yusuf et al. v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 461 F. 3d 374. 

No. 06–907. County Bank of Rehoboth Beach, Delaware, 
et al. v. Muhammad. Sup. Ct. N. J. Certiorari denied. Re­
ported below: 189 N. J. 1, 912 A. 2d 88. 

No. 06–913. Adams-Hedrick et vir v. Liberty Mutual 
Insurance Co. C. A. 5th Cir. Certiorari denied. Reported 
below: 200 Fed. Appx. 329. 

No. 06–948. Sacks v. Office of Foreign Assets Control, 
Department of the Treasury, et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 466 F. 3d 764. 

No. 06–952. Tariq v. Gonzales, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 698. 

No. 06–954. Arthur v. Allen, Commissioner, Alabama De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 452 F. 3d 1234 and 459 F. 3d 1310. 

No. 06–956. ProMedica Health Systems, Inc., et al. v. 
National Labor Relations Board. C. A. 6th Cir. Certiorari 
denied. Reported below: 206 Fed. Appx. 405. 



549ORD Unit: $PT2 [03-28-10 12:04:07] PGT: ORDPP (Prelim. Print)

ORDERS 1339 

549 U. S. April 16, 2007 

No. 06–965. City of Lubbock, Texas, et al. v. Oscar 
Renda Contracting, Inc. C. A. 5th Cir. Certiorari denied. 
Reported below: 463 F. 3d 378. 

No. 06–1061. Chevron U. S. A. Inc. et al. v. Director, Of­

fice of Workers’ Compensation Programs, Department of 
Labor, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 204 Fed. Appx. 361. 

No. 06–1062. Carter, dba Fairview Video, et al. v. MGA, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 189 Fed. Appx. 893. 

No. 06–1063. Escalera v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–1064. Feied v. Regents of the University of Cali­

fornia et al. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 06–1065. Gabbard v. First Tennessee Bank et al. 
C. A. 6th Cir. Certiorari denied. 

No. 06–1072. Miyashiro v. Masuoka, Chief Judge, Fifth 
Circuit Court of Hawaii. Sup. Ct. Haw. Certiorari denied. 

No. 06–1074. Butler v. United States District Court for 
the Southern District of Texas et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–1075. Ross v. State Contracting & Engineering 
Corp. C. A. Fed. Cir. Certiorari denied. Reported below: 197 
Fed. Appx. 915. 

No. 06–1078. Deja Vu of Nashville, Inc., et al. v. Metro­

politan Government of Nashville and Davidson County, 
Tennessee. C. A. 6th Cir. Certiorari denied. Reported 
below: 466 F. 3d 391. 

No. 06–1079. Logan v. Everett et al. Ct. App. Tenn. 
Certiorari denied. 

No. 06–1080. O’Handley v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 196 Fed. Appx. 222. 

No. 06–1089. Hayes v. Denver Area Meat Cutters and 
Employers Pension Plan et al. Ct. App. Tenn. Certiorari 
denied. Reported below: 209 S. W. 3d 584. 
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No. 06–1090. Kofoed v. Shiprack. C. A. 9th Cir. Certiorari 
denied. Reported below: 200 Fed. Appx. 646. 

No. 06–1091. Chalupowski et ux. v. Meyers. C. A. 1st Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 12. 

No. 06–1096. Rose v. Newton-Embry, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 194 Fed. Appx. 500. 

No. 06–1097. Peng Li v. Department of Justice, Execu­

tive Office for Immigration Review, Board of Immigration 
Appeals. C. A. 2d Cir. Certiorari denied. Reported below: 
193 Fed. Appx. 31. 

No. 06–1099. Jones et al. v. United Parcel Service, Inc., 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 461 
F. 3d 982. 

No. 06–1102. Hutchins v. Complient Corp. Ct. App. Ohio, 
Cuyahoga County. Certiorari denied. 

No. 06–1104. Ostoposides et al. v. Glimp et al. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. 

No. 06–1105. City of Alabaster, Alabama, et al. v. Beau­

lieu. C. A. 11th Cir. Certiorari denied. Reported below: 454 
F. 3d 1219. 

No. 06–1106. Bell v. Starbucks U. S. Brands Corp. et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 205 Fed. 
Appx. 289. 

No. 06–1108. Gates v. California. App. Div., Super. Ct. 
Cal., County of El Dorado. Certiorari denied. 

No. 06–1109. Wells v. Lamz et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 206 Fed. Appx. 345. 

No. 06–1113. Buchanan v. United Parcel Service, Inc., 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 460 
F. 3d 1004. 

No. 06–1115. Cervantes-Manzo v. Gonzales, Attorney 
General. C. A. 7th Cir. Certiorari denied. Reported below: 
201 Fed. Appx. 374. 
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No. 06–1117. Brookins et vir v. Zoning Commission of 
Boston et al. App. Ct. Mass. Certiorari denied. Reported 
below: 66 Mass. App. 1116, 850 N. E. 2d 620. 

No. 06–1120. Hanford v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 154 Fed. Appx. 216. 

No. 06–1122. Seminole Entertainment, Inc., dba Ra­

chel’s Gentlemen’s Club v. City of Casselberry, Florida. 
Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported 
below: 942 So. 2d 898. 

No. 06–1125. Timmons v. Deere Credit, Inc., et al. (two 
judgments). C. A. 6th Cir. Certiorari denied. 

No. 06–1127. Media Six, Inc., et al. v. Ziglar. Sup. Ct. Va. 
Certiorari denied. 

No. 06–1128. Scott v. Eureka Security Printing Co., Inc., 
et al. C. A. 3d Cir. Certiorari denied. 

No. 06–1129. Davis et al. v. Valley Hospitality Services, 
LLC. C. A. 11th Cir. Certiorari denied. Reported below: 211 
Fed. Appx. 841. 

No. 06–1130. Armstrong et ux. v. Colonial Bank, N. A. 
C. A. 11th Cir. Certiorari denied. Reported below: 196 Fed. 
Appx. 872. 

No. 06–1136. Howick v. Department of Labor, Adminis­

trative Review Board. C. A. 6th Cir. Certiorari denied. 

No. 06–1147. Hughes v. Sanders. C. A. 6th Cir. Certiorari 
denied. Reported below: 469 F. 3d 475. 

No. 06–1149. Pronti v. New York. County Ct., Chemung 
County, N. Y. Certiorari denied. 

No. 06–1151. Crump-Donahue v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 587. 

No. 06–1153. Obianwu v. Gonzales, Attorney General. 
C. A. 2d Cir. Certiorari denied. 

No. 06–1162. Knight v. Washington Department of So­

cial and Health Services. Ct. App. Wash. Certiorari de­
nied. Reported below: 126 Wash. App. 1033. 
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No. 06–1163. Barnes v. Tyler Independent School Dis­

trict. C. A. 5th Cir. Certiorari denied. Reported below: 198 
Fed. Appx. 376. 

No. 06–1167. Woody v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 06–1178. Haban v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 921. 

No. 06–1180. Milstein v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 227. 

No. 06–1199. Zelnik v. Fashion Institute of Technology, 
State University of New York, et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 464 F. 3d 217. 

No. 06–1200. Chavis v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 461 F. 3d 1201. 

No. 06–1201. Mason v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 201 Fed. Appx. 22. 

No. 06–1205. Scruggs et al. v. Monsanto Co. C. A. Fed. 
Cir. Certiorari denied. Reported below: 459 F. 3d 1328. 

No. 06–1211. Catlett v. Maryland. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 169 Md. App. 739. 

No. 06–1213. Freeman v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1098, ––– 
N. E. 2d –––. 

No. 06–1214. Bo Wei Hua v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 311. 

No. 06–1216. G. M. H. v. Florida Board of Bar Examiners. 
Sup. Ct. Fla. Certiorari denied. 

No. 06–1218. Ware v. Maryland. Ct. Sp. App. Md. Certio­
rari denied. Reported below: 170 Md. App. 1, 906 A. 2d 969. 

No. 06–1219. Al-Arian v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–1234. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–1237. Herrera-Aguilar v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 199 Fed. Appx. 
818. 

No. 06–1244. Punzo v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 468. 

No. 06–1246. Patrick v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 672. 

No. 06–1270. Hook v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 471 F. 3d 766. 

No. 06–7769. Tairu v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 06–7831. Griffith v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 455 F. 3d 1339. 

No. 06–7886. Hayes v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 197 Fed. Appx. 702. 

No. 06–7958. Fisher v. Schultz, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–8169. Clark v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 435 F. 3d 1100. 

No. 06–8178. Hall v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 455 F. 3d 508. 

No. 06–8258. Bell v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–8305. Carpenter v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 981. 

No. 06–8332. Moreno v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 839. 

No. 06–8356. Battle v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 419 F. 3d 1292. 

No. 06–8399. Coleman v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 456 F. 3d 537. 
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No. 06–8504. Edwards v. Pennsylvania. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 588 Pa. 151, 903 A. 2d 1139. 

No. 06–8531. Brazelton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 513. 

No. 06–8575. Klein v. Carter, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–8704. Holt v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 464 F. 3d 101. 

No. 06–8742. Verastegui v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 272. 

No. 06–8813. Burrell v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 467 F. 3d 160. 

No. 06–9044. Baze v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. 

No. 06–9113. Phillips v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 442. 

No. 06–9121. Kimmel v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
199 Fed. Appx. 338. 

No. 06–9218. Kater v. Dennehy, Commissioner, Massachu­

setts Department of Correction. C. A. 1st Cir. Certiorari 
denied. Reported below: 459 F. 3d 56. 

No. 06–9233. Grier v. Florida et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9243. Domes v. Wakefield, Superintendent, State 
Correctional Institution at Greensburg, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–9244. Davis v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 203 S. W. 3d 845. 

No. 06–9252. Fuqua v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 938 So. 2d 277. 
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No. 06–9255. Lumpkin v. Upton, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9256. Lopez-Lorza v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 06–9257. Martin v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–9260. Anderson v. Harvey, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 336. 

No. 06–9261. Barnes v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 06–9262. Morgan v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 853 N. E. 2d 555. 

No. 06–9266. Mohammed v. Racine Unified School Dis­

trict. C. A. 7th Cir. Certiorari denied. Reported below: 206 
Fed. Appx. 543. 

No. 06–9268. Wright v. United States District Court for 
the Central District of California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–9270. Underdahl v. Carlson, Warden. C. A. 8th 
Cir. Certiorari denied. Reported below: 462 F. 3d 796. 

No. 06–9288. Salas v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 716. 

No. 06–9291. Awiis v. Washington. Ct. App. Wash. Certio­
rari denied. 

No. 06–9292. Bailey v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 404, 846 
N. E. 2d 147. 

No. 06–9295. Seagull v. United States District Court 
for the District of New Jersey. C. A. 3d Cir. Certiorari 
denied. Reported below: 155 Fed. Appx. 80. 

No. 06–9300. Pannell v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–9305. Loch v. Hurley, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9306. Chavez Ybarra v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 200 Fed. Appx. 341. 

No. 06–9310. Watkins v. New York City Human Re­

sources Administration et al. C. A. 2d Cir. Certiorari 
denied. 

No. 06–9311. Sutton v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 363 Ill. App. 3d 1199, ––– 
N. E. 2d –––. 

No. 06–9312. Soto v. Aydar et al. C. A. 6th Cir. Certio­
rari denied. 

No. 06–9313. Rodriquez v. Fahey, Chairperson, Virginia 
Parole Board. C. A. 4th Cir. Certiorari denied. Reported 
below: 199 Fed. Appx. 272. 

No. 06–9314. Boyd v. Pearson. Super. Ct. Pa. Certiorari 
denied. Reported below: 898 A. 2d 1123. 

No. 06–9324. Stumpf v. Smith et al. Sup. Ct. Alaska. Cer­
tiorari denied. Reported below: 146 P. 3d 997. 

No. 06–9330. Johnson v. Woodruff. C. A. 4th Cir. Certio­
rari denied. Reported below: 187 Fed. Appx. 298. 

No. 06–9337. Bloom v. McKune, Warden, et al. Ct. App. 
Kan. Certiorari denied. 

No. 06–9338. Belmer v. Mississippi et al. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9339. Allen v. Stalder, Secretary, Louisiana De­

partment of Public Safety and Corrections, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 276. 

No. 06–9344. Davidson v. Mohegan Tribal Gaming Au­

thority et al. App. Ct. Conn. Certiorari denied. Reported 
below: 97 Conn. App. 146, 903 A. 2d 228. 
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No. 06–9346. Davis v. Texas. Ct. App. Tex., 2d Dist. Cer­
tiorari denied. 

No. 06–9350. Moore v. Texas (two judgments). Ct. Crim. 
App. Tex. Certiorari denied. 

No. 06–9354. Roley v. Moore, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9356. Stevens v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–9374. Jackson v. Hennessy Auto. C. A. 11th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 765. 

No. 06–9375. Armenta v. Stanley et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 266. 

No. 06–9384. Coles v. Robinson, Warden, et al. Sup. Ct. 
Va. Certiorari denied. 

No. 06–9390. Coles v. True, Warden. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 184 Fed. Appx. 298. 

No. 06–9392. Cuesta v. Pollard, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–9396. Rodriguez Cantu v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–9399. Oden v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–9401. Roman v. Gonzales, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 204 Fed. 
Appx. 486. 

No. 06–9407. Mateo v. Gonzales, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 188 Fed. 
Appx. 601. 

No. 06–9409. Rider v. Michigan. Ct. App. Mich. Certio­
rari denied. 
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No. 06–9410. Sivak v. Sargent et al. Sup. Ct. Idaho. Cer­
tiorari denied. 

No. 06–9412. Merla v. San Antonio Independent School 
District et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 182 Fed. Appx. 351. 

No. 06–9419. Knize v. Knize. Sup. Ct. Conn. Certiorari 
denied. 

No. 06–9424. Wilson v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 935 So. 2d 945. 

No. 06–9425. Jackson v. New York. Ct. App. N. Y. Certio­
rari denied. Reported below: 7 N. Y. 3d 849, 857 N. E. 2d 73. 

No. 06–9427. Senty-Haugen v. Goodno et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 462 F. 3d 876. 

No. 06–9428. Ranta v. Burge, Superintendent, Elmira 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re­
ported below: 189 Fed. Appx. 54. 

No. 06–9429. Ruffin v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 939 So. 2d 1060. 

No. 06–9431. Sabb v. Sanchez et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9432. Bui v. Hoiland. C. A. 8th Cir. Certiorari 
denied. 

No. 06–9433. Bailey v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. Reported below: 213 S. W. 3d 907. 

No. 06–9438. DeJesus v. Goord, Commissioner, New York 
Department of Correctional Services. C. A. 2d Cir. Cer­
tiorari denied. 

No. 06–9440. Dearing v. Haviland, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9443. Knox v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–9447. Bankuthy v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 
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No. 06–9448. Blumenthal v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 06–9449. Arnone v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–9451. Baker v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 144 Cal. App. 4th 
1320, 53 Cal. Rptr. 3d 56. 

No. 06–9453. Zakrzewski v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. Reported below: 455 F. 3d 1254. 

No. 06–9457. Deragon v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 211 Fed. 
Appx. 655. 

No. 06–9467. Jamison v. Parker, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–9468. Davis v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9470. Perry v. Mississippi Department of Correc­

tions et al. C. A. 5th Cir. Certiorari denied. 

No. 06–9471. Muhammad v. Maryland Attorney Griev­

ance Commission. C. A. 4th Cir. Certiorari denied. Reported 
below: 201 Fed. Appx. 919. 

No. 06–9474. Restucci v. Massachusetts. C. A. 1st Cir. 
Certiorari denied. 

No. 06–9481. Perez v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–9483. Dillard v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 365. 

No. 06–9484. Edgar v. Dormire, Superintendent, Jeffer­

son City Correctional Center. C. A. 8th Cir. Certiorari 
denied. 
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No. 06–9486. Olan v. McDonough, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9487. Perez v. Sherrer, Administrator, Northern 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 06–9490. Nicholas v. Pennsylvania et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–9492. Moore v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–9503. Pope v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 207 S. W. 3d 352. 

No. 06–9511. Rodriguez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 204 Fed. Appx. 489. 

No. 06–9512. Stevens v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 272 Va. 481, 634 S. E. 2d 305. 

No. 06–9520. Gnago v. Gonzales, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 199 Fed. 
Appx. 284. 

No. 06–9528. Gambe v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 06–9537. Baggett v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 06–9541. Labrum v. Helling, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–9555. McKenney v. Hense, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 861. 

No. 06–9597. Nesselrode v. Provident Financial, Inc. 
Sup. Ct. Mont. Certiorari denied. Reported below: 335 Mont. 
401, 149 P. 3d 915. 

No. 06–9607. White v. Walden House Drug Program 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 200 
Fed. Appx. 650. 
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No. 06–9612. Wilson v. Farley et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 239. 

No. 06–9616. Feaster v. Maryland. Cir. Ct. Prince 
George’s County, Md. Certiorari denied. 

No. 06–9626. Peyla v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 472. 

No. 06–9631. Jaime-Saldivar v. Helling, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–9632. Kuperman v. Cattell, Warden, et al. Sup. 
Ct. N. H. Certiorari denied. 

No. 06–9657. Hansen v. United States Marshals Service 
for the District of Nebraska et al. C. A. 8th Cir. Certio­
rari denied. 

No. 06–9665. Housley v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 06–9668. Evans v. Thompson, Superintendent, Massa­

chusetts Correctional Institution at Shirley. C. A. 1st 
Cir. Certiorari denied. Reported below: 466 F. 3d 141. 

No. 06–9687. Granberry v. Dormire, Superintendent, 
Jefferson City Correctional Center. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–9689. Freeman v. Merit Systems Protection 
Board. C. A. Fed. Cir. Certiorari denied. Reported below: 
179 Fed. Appx. 54. 

No. 06–9691. Harper v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 463 F. 3d 663. 

No. 06–9697. Moseley v. Motley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9703. Maile v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9708. Woodrum v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 223 Ill. 2d 286, 860 N. E. 2d 259. 
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No. 06–9710. McManus v. Svedin, aka Gibson, Discipli­

nary Coordinator, et al. C. A. 9th Cir. Certiorari denied. 

No. 06–9720. Steverson v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–9722. Reid v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 06–9726. Harris v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 189 Fed. Appx. 904. 

No. 06–9732. Luscar v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 06–9733. Gimenez v. Morgan Stanley DW, Inc. C. A. 
3d Cir. Certiorari denied. Reported below: 202 Fed. Appx. 583. 

No. 06–9751. Lauderdale v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 06–9760. Triplett v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 06–9774. Stouffer v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 147 P. 3d 245. 

No. 06–9779. Westman v. Clarke, Secretary, Washington 
Department of Corrections, et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 210 Fed. Appx. 568. 

No. 06–9785. Barnes v. Humphrey, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 06–9787. Conyers v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–9801. Prasad v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–9809. Davis v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 362 Ill. App. 3d 1232, ––– N. E. 
2d –––. 
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No. 06–9814. Gregory v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. 

No. 06–9816. Mendez v. Hernandez, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 512. 

No. 06–9850. Barritt v. West Virginia Parole Board. 
Cir. Ct. Kanawha County, W. Va. Certiorari denied. 

No. 06–9851. LaPointe v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. 

No. 06–9859. Estrada v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 627. 

No. 06–9865. Rittenberry v. Morgan, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 468 F. 3d 331. 

No. 06–9866. Torres v. Walker, Director, Illinois De­

partment of Corrections, et al. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 666, 848 
N. E. 2d 156. 

No. 06–9869. McCabe v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. 

No. 06–9875. Cook v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 259. 

No. 06–9876. Caver v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 470 F. 3d 220. 

No. 06–9881. Parham v. Klem, Superintendent, State 
Correctional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–9887. Wingo v. Husz. C. A. 7th Cir. Certiorari 
denied. 

No. 06–9893. Hughes v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 900 So. 2d 168. 

No. 06–9898. Finley v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 477 F. 3d 250. 
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No. 06–9901. Rivers v. United States District Court for 
the Central District of California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–9905. Smith v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 209 Fed. Appx. 668. 

No. 06–9906. Gomez v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 687. 

No. 06–9910. Morales Herrera v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 283. 

No. 06–9911. Gomez-Gonzalez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–9914. Wilcock v. Mahoney, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–9915. Thomas v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. Reported below: 159 Wash. 2d 231, 149 P. 3d 636. 

No. 06–9916. Lee v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 944 So. 2d 354. 

No. 06–9917. Linder v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 186. 

No. 06–9918. Burnette v. United States Probation Serv­

ices et al. C. A. 1st Cir. Certiorari denied. 

No. 06–9920. Biros v. Houk, Warden. Sup. Ct. Ohio. Cer­
tiorari denied. Reported below: 112 Ohio St. 3d 1435, 860 N. E. 
2d 761. 

No. 06–9923. Dixon v. Jeter, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 209 Fed. Appx. 365. 

No. 06–9924. Carroll v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 128. 

No. 06–9926. Quirino-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 207 Fed. Appx. 500. 

No. 06–9930. Peterson v. Brooks, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 135. 
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No. 06–9931. Curtis v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 991. 

No. 06–9933. Moniruzzaman v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 819. 

No. 06–9934. Mendoza-Salinas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 210 Fed. Appx. 379. 

No. 06–9940. Custard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 440. 

No. 06–9942. Silva-Guerrero v. United States (Reported 
below: 217 Fed. Appx. 687); Castellanos-Flores v. United 
States (217 Fed. Appx. 686); Mendia-Carbajal v. United 
States (217 Fed. Appx. 686); and Valdez-Ramirez v. United 
States (210 Fed. Appx. 597). C. A. 9th Cir. Certiorari denied. 

No. 06–9944. Bennette v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 219. 

No. 06–9946. Wade v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–9947. Kelley v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–9950. Ruff v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 472 F. 3d 1044. 

No. 06–9952. Sample v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 06–9953. Ries v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 06–9954. Restrepo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 811. 

No. 06–9956. Perez-Soler v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–9957. Nunez-Gonzalez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 209 Fed. Appx. 412. 

No. 06–9958. Penaloza-Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 209 Fed. Appx. 376. 
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No. 06–9959. Boyd v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 209 Fed. Appx. 285. 

No. 06–9960. Brown v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 471 F. 3d 802. 

No. 06–9962. Arevalo-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 208 Fed. Appx. 308. 

No. 06–9964. Dominguez De Esparza v. United States. 
C. A. 5th Cir. Certiorari denied. 

No. 06–9966. Dillon v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 06–9974. King v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 212 Fed. Appx. 623. 

No. 06–9976. Jennings v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 302. 

No. 06–9977. Diaz v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 64 M. J. 176. 

No. 06–9980. Dowling v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 733. 

No. 06–9982. Almanza-Tovar, aka Tovar-Almanza v. 
United States (Reported below: 209 Fed. Appx. 366); Baez-

Cabrera v. United States (208 Fed. Appx. 326); Campa-

Esparza, aka Esparza-Campa v. United States (208 Fed. 
Appx. 328); Coto-Osorio v. United States (208 Fed. Appx. 322); 
De Los Rios-Romo v. United States (208 Fed. Appx. 325); 
Escalante-Guardado v. United States (208 Fed. Appx. 319); 
Olvera-Aguayo v. United States (208 Fed. Appx. 315); Perez, 
aka Galindo-Sujia v. United States (208 Fed. Appx. 329); 
Perez-Coronel v. United States (208 Fed. Appx. 328); 
Pineda-Ortiz v. United States (208 Fed. Appx. 315); Ramirez-

Lopez, aka Gutierrez-Lopez v. United States (209 Fed. 
Appx. 376); Reyna-Vidal, aka Reyna v. United States (209 
Fed. Appx. 370); Sanchez-Montano, aka Sosa v. United 
States (208 Fed. Appx. 321); Talavera-Hernandez v. United 
States (208 Fed. Appx. 318); Valdez-Aldaba v. United States 
(208 Fed. Appx. 319); and Valdes-Sanches v. United States 
(208 Fed. Appx. 321). C. A. 5th Cir. Certiorari denied. 
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No. 06–9984. Valdivia-De Arcos v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 06–9987. Veloria v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 650. 

No. 06–9988. Cano-Baez, aka Baez-Cano, aka Cano-Baeza 
v. United States (Reported below: 208 Fed. Appx. 325); 
Chincilla-Montejo v. United States (208 Fed. Appx. 317); and 
Sanchez-Gomez v. United States (208 Fed. Appx. 324). C. A. 
5th Cir. Certiorari denied. 

No. 06–9990. Watson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 913. 

No. 06–9992. Pentz v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 411. 

No. 06–9993. Mitre v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 209 Fed. Appx. 249. 

No. 06–9997. Rivera-Adorno v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–10003. Lemusu v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 671. 

No. 06–10004. Johnson v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–10006. Levy v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 833. 

No. 06–10007. Jacobs v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 683. 

No. 06–10008. Landin-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 220 Fed. Appx. 344. 

No. 06–10011. James v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–10012. Adkins v. McCollum, Attorney General of 
Florida. C. A. 11th Cir. Certiorari denied. 

No. 06–10014. Bernal-Aveja v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 471. 
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No. 06–10016. Blackmon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 321. 

No. 06–10022. Vengoechea v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 290. 

No. 06–10024. McLennan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 570. 

No. 06–10026. Scroggins v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–10028. Ricardo v. United States; and 
No. 06–10080. Cossin v. United States. C. A. 5th Cir. 

Certiorari denied. Reported below: 472 F. 3d 277. 

No. 06–10029. Saldana v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 843. 

No. 06–10031. Myers v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 985. 

No. 06–10034. Reyes-Antunez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 209 Fed. Appx. 
974. 

No. 06–10037. Velarde v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 817. 

No. 06–10038. Humana-Heron v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 368. 

No. 06–10041. Carter v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 486. 

No. 06–10043. Horne v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 865. 

No. 06–10046. Gomez-Aguayo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 209 Fed. Appx. 363. 

No. 06–10047. Gracian-Berber v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 210 Fed. Appx. 703. 

No. 06–10049. Flores-Siller v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 500. 
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No. 06–10054. Garcia-Alarcon v. United States (Reported 
below: 208 Fed. Appx. 318); and Lopez-Gomez, aka Gomez-

Gomez v. United States. C. A. 5th Cir. Certiorari denied. 

No. 06–10058. Manley v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 709. 

No. 06–10061. Benitez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 182. 

No. 06–10062. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–10065. Johnson v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. 

No. 06–10067. Mentzos v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 462 F. 3d 830. 

No. 06–10068. Wilson v. Potter, Postmaster General. 
C. A. 5th Cir. Certiorari denied. Reported below: 185 Fed. 
Appx. 448. 

No. 06–10071. Krankel v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–10073. Lopez-Caballero v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 195 Fed. Appx. 555. 

No. 06–10077. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 295. 

No. 06–10078. McCray v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–10081. Crawford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 439. 

No. 06–10082. Langan v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–10085. Rivera-Rivera v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 477 F. 3d 17. 

No. 06–10086. Smith v. United States. C. A. 3d Cir. Cer­
tiorari denied. 
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No. 06–10087. Bolden v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 472 F. 3d 750. 

No. 06–10089. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 131. 

No. 06–10090. Vargas-Lugo v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–10091. Cordell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 479. 

No. 06–10098. Ray v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 209 Fed. Appx. 329. 

No. 06–10100. Sutton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 213. 

No. 06–10105. Reasoner v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–10106. Montoya-Ortiz v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 06–10111. Lewis v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 213 Fed. Appx. 574. 

No. 06–10120. Perez-Castrillo, aka Perez v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 207 
Fed. Appx. 502. 

No. 06–10122. Bobb v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 471 F. 3d 491. 

No. 06–10124. Reshard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 628. 

No. 06–10126. Wren v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 211 Fed. Appx. 607. 

No. 06–10130. Fair v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 205 Fed. Appx. 186. 

No. 06–10132. Hitt v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 473 F. 3d 146. 

No. 06–10133. Harper v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 06–10139. Delgado-Gama v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 377. 

No. 06–10142. Dyson v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–10147. Prieta-Quezada v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 217 Fed. Appx. 651. 

No. 06–10150. Jimenez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–10152. Washington v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–10155. Young v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 779. 

No. 06–10158. Jean-Baptiste et al. v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 192 Fed. 
Appx. 910. 

No. 06–10160. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–10167. Bellamy v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–10172. McConnel v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 464 F. 3d 1152. 

No. 06–10180. Campos-Diaz v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 472 F. 3d 1278. 

No. 06–10199. Abdullah v. McFadden, Warden. C. A. 8th 
Cir. Certiorari denied. 

No. 06–889. Oklahoma v. Coddington. Ct. Crim. App. Okla. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 142 P. 3d 437. 

No. 06–899. Fishing Vessel CHLOE Z v. Matos et al. 
C. A. 9th Cir. Motion of International Group of P&I Clubs et al. 
for leave to file a brief as amici curiae granted. Certiorari de­
nied. Reported below: 185 Fed. Appx. 569. 
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No. 06–926. Daewoo Motor America, Inc. v. General Mo­

tors Corp. et al. C. A. 11th Cir. Motion of CMA Business 
Credit Services for leave to file a brief as amicus curiae granted. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this motion and this petition. Reported 
below: 459 F. 3d 1249. 

No. 06–1069. Keyter v. McCain, United States Senator, 
et al. C. A. 9th Cir. Certiorari denied. The Chief Justice 
took no part in the consideration or decision of this petition. Re­
ported below: 207 Fed. Appx. 801. 

No. 06–1086. Jordan v. Alternative Resources Corp. 
et al. C. A. 4th Cir. Certiorari denied. Justice Breyer took 
no part in the consideration or decision of this petition. Reported 
below: 455 F. 3d 910. 

No. 06–1107. Perryman v. Democratic National Commit­

tee et al. C. A. 9th Cir. Motion of National Black Republican 
Association et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 213 Fed. Appx. 618. 

No. 06–9301. Mitchell v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. 

No. 06–9382. Watson v. Bank of America et al. C. A. 5th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 196 
Fed. Appx. 306. 

No. 06–9804. Sodipo v. Caymas Systems, Inc. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 208 Fed. 
Appx. 524. 

Rehearing Denied 

No. 05–1240. Wallace v. Kato et al., ante, p. 384;

No. 06–724. McCarthy v. Supreme Court of California


et al., ante, p. 1207; 
No. 06–754. In re Vey, ante, p. 1203; 
No. 06–786. Locklear v. Bergman & Beving AB et al., 

ante, p. 1208; 
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No. 06–809. In re Patterson-Beggs, ante, p. 1203; 
No. 06–5686. Bismark v. McDonough, Secretary, Florida 

Department of Corrections, et al., ante, p. 1254; 
No. 06–6593. 
No. 06–6672. 
No. 06–7551. 
No. 06–7836. 
No. 06–7914. 
No. 06–7925. 

p. 1143; 
No. 06–8001. 
No. 06–8009. 
No. 06–8118. 
No. 06–8128. 

p. 1220; 
No. 06–8163. 

Rigdon v. United States, ante, p. 1213; 
Harvey v. Louisiana, ante, p. 1059; 
Spencer v. Florida, ante, p. 1131; 
Sweatmon v. Jones et al., ante, p. 1182; 
Collins v. Oklahoma et al., ante, p. 1215; 

Rodriguez-Ortiz v. United States, ante, 

Jones v. United States, ante, p. 1146; 
McLean v. United States, ante, p. 1147; 
Bryant v. United States, ante, p. 1149; 
Clark v. Workman, Warden, et al., ante, 

Brown, aka Williams v. Carroll, Warden, 
et al., ante, p. 1220; 

No. 06–8184. Groce v. Powell et al., ante, p. 1221; 
No. 06–8339. Montgomery-Brooks v. Regional Transpor­

tation District et al., ante, p. 1224; 
No. 06–8374. Robinson v. United States, ante, p. 1185; 
No. 06–8506. Tensley v. United States, ante, p. 1229; 
No. 06–8536. Crooks et ux. v. Commissioner of Internal 

Revenue, ante, p. 1230; 
No. 06–8548. Broom v. Mitchell, Warden, ante, p. 1255; 
No. 06–8621. Sherrill v. Commandant, United States Dis­

ciplinary Barracks, ante, p. 1233; 
No. 06–8760. Peoples v. United States, ante, p. 1238; 
No. 06–9038. Bratcher v. United States, ante, p. 1258; 
No. 06–9158. Perez v. United States, ante, p. 1260; and 
No. 06–9228. In re Berry, ante, p. 1264. Petitions for re­

hearing denied. 
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Reporter’s Note 

The next page is purposely numbered 1501. The numbers between 
1363 and 1501 were intentionally omitted, in order to make it possible to 
publish in-chambers opinions with permanent page numbers, thus making 
the official citations available upon publication of the preliminary prints of 
the United States Reports. 
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OPINION OF INDIVIDUAL JUSTICE

IN CHAMBERS


STROUP, DIRECTOR, SOUTH CAROLINA DEPART-

MENT OF ARCHIVES AND HISTORY, et al. v.


WILLCOX et al.


on application for stay 

No. 06A592. Decided December 18, 2006 

Applicants’ request to stay a Fourth Circuit judgment pending the filing 
and disposition of a petition for certiorari is denied. Their request fails 
to meet this Court’s standard for such relief. Moreover, it is under­
mined by the fact that the central argument pressed here was men­
tioned by applicants only in passing in the courts below. 

Chief Justice Roberts, Circuit Justice. 

The State of South Carolina and Rodger Stroup, the direc­
tor of the State’s Department of Archives and History, apply 
for a stay of the judgment issued by the Court of Appeals 
for the Fourth Circuit pending the filing and disposition of a 
petition for writ of certiorari in this Court. Their request 
fails to meet our standard for such relief. See Barnes v. 
E-Systems, Inc. Group Hospital Medical & Surgical Ins. 
Plan, 501 U. S. 1301, 1302 (1991) (Scalia, J., in chambers). 

Moreover, a request for extraordinary equitable relief is 
certainly undermined when the central argument pressed 
was only mentioned by applicants in passing in the court 
below. Applicants’ request is based almost exclusively on 
the Court of Appeals’ failure to certify to the Supreme Court 
of South Carolina contested questions of state property law. 
In their initial submission to the Court of Appeals, however, 
applicants requested that the court rule on the merits of the 
matter. They merely noted that certification “is an option 

1501 
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Opinion in Chambers 

for [the] Court if it wants guidance from the South Caro­
lina Supreme Court.” Brief for Appellants in No. 06–1179 
(CA4), p. 37, n. 9. 

Accordingly, the request for a stay is denied. 

It is so ordered. 
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ADMINISTRATIVE REMEDIES. See Prison Litigation Reform Act 
of 1995. 

ADMISSION OF ABSENT WITNESS’ TESTIMONIAL STATEMENTS. 
See Habeas Corpus, 2. 

AIR POLLUTION. See Clean Air Act. 

ANTITRUST LAW. 

Sherman Act—Predator-bidding claims.—Standard applied to 
predatory-pricing claims in Brooke Group Ltd. v. Brown & Williamson 
Tobacco Corp., 509 U. S. 209, also applies to predatory-bidding claims 
brought under § 2 of Act. Weyerhaeuser Co. v. Ross-Simmons Hardwood 
Lumber Co., p. 312. 

ARIZONA. See Constitutional Law, V. 

ATTORNEY’S FEES. See Bankruptcy, 1. 

BANKRUPTCY. 

1. Attorney’s fees.—Federal bankruptcy law does not disallow contract­
based claims for attorney’s fees based solely on fact that fees were in­
curred litigating bankruptcy law issues. Travelers Casualty & Surety Co. 
of America v. Pacific Gas & Elec. Co., p. 443. 

2. Converting Chapter 7 case to Chapter 13—Effect of misrepresenta­
tions.—Because Marrama’s Chapter 7 petition misrepresented his prop­
erty’s value and that he had not transferred that property during preced­
ing year, he forfeited his right to convert case to Chapter 13. Marrama 
v. Citizens Bank of Mass., p. 365. 

CALIFORNIA. See Constitutional Law, II; IV. 

CAPITAL MURDER. See Constitutional Law, II; Habeas Corpus, 1. 

CASE OR CONTROVERSY. See Constitutional Law, I. 

CIVIL RIGHTS ACT OF 1871. 

Section 1983—Statute of limitations—False arrest claim.—Statute of 
limitations upon a 42 U. S. C. § 1983 claim seeking damages for false arrest 
in violation of Fourth Amendment, where arrest is followed by criminal 

1503 
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CIVIL RIGHTS ACT OF 1871—Continued.

proceedings, begins to run at time claimant becomes detained pursuant to

legal process. Wallace v. Kato, p. 384.


CLEAN AIR ACT. 

1. Environmental Protection Agency regulations.—Fourth Circuit’s 
reading of Prevention of Significant Deterioration regulations in an effort 
to conform them with their New Source Performance Standards counter­
parts as to Act’s term “modification” amounted to invalidation of PSD 
regulations, which must comport with Act’s limits on judicial review of 
EPA regulations for validity. Environmental Defense v. Duke Energy 
Corp., p. 561. 

2. Standing—Environmental Protection Agency’s refusal to regulate 
motor-vehicle greenhouse-gas emissions.—Petitioners have standing to 
challenge EPA’s denial of their petition to begin regulating new-motor­
vehicle greenhouse-gas emissions under Act; because such gases fit well 
within Act’s capacious definition of “air pollutant,” EPA has statutory au­
thority to regulate their emissions, and its refusal to do so rested on im­
permissible considerations and was “arbitrary, capricious, or otherwise not 
in accordance with law,” 42 U. S. C. § 7607(d)(9). Massachusetts v. EPA, 
p. 497. 

COLORADO. See Constitutional Law, I, 2. 

CONGRESSIONAL DISTRICTS. See Constitutional Law, I, 2. 

CONSTITUTIONAL LAW. See also Habeas Corpus, 3. 

I. Case or Controversy. 

1. Case or controversy—Declaratory-judgment action—Patent li­
censee.—Federal Circuit erred in affirming dismissal of petitioner’s 
declaratory-judgment action for lack of subject-matter jurisdiction based 
on Circuit precedent holding that a patent licensee in good standing cannot 
establish an Article III case or controversy with regard to patent’s valid­
ity, enforceability, or scope. MedImmune, Inc. v. Genentech, Inc., p. 118. 

2. Standing.—Because petitioner Colorado voters assert no particular­
ized stake in this litigation, they lack standing to bring their claim that a 
Colorado Constitution provision, as interpreted by State Supreme Court, 
violated U. S. Constitution’s Election Clause by depriving state legislature 
of its responsibility to draw congressional districts. Lance v. Coffman, 
p. 437. 

II. Cruel and Unusual Punishment. 

Capital murder—Mitigating evidence—Jury instruction.—California’s 
“factor (k)” instruction is consistent with constitutional right to present 
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mitigating evidence in capital sentencing proceedings. Ayers v. Bel­

montes, p. 7.


III. Due Process. 

Punitive damages—Harm to nonparties.—A punitive damages award 
based in part on a jury’s desire to punish a defendant for harming nonpar­
ties amounts to a taking of property from defendant without due process. 
Philip Morris USA v. Williams, p. 346. 

IV. Right to Jury Trial. 

Determinate sentencing law—Judicial factfinding.—California’s deter­
minate sentencing law, by placing sentence-elevating factfinding within 
judge’s province, violates Sixth and Fourteenth Amendments right to jury 
trial. Cunningham v. California, p. 270. 

V. Voting Rights. 

Voter identification rules—Injunction days before election.—Ninth 
Circuit’s order enjoining Arizona’s voter identification rules—which re­
quire voters to present proof of citizenship to register to vote and present 
identification when voting on election day—just weeks before an election 
is vacated and cases are remanded. Purcell v. Gonzalez, p. 1. 

CONTROLLED SUBSTANCES ACT. See Immigration and National­

ity Act, 1. 

CREDITORS AND DEBTORS. See Bankruptcy. 

CRIMINAL LAW. See also Constitutional Law, IV. 

Illegal reentry into United States—Indictment’s failure to allege spe­
cific overt act—Harmless-error review.—Respondent’s indictment for vio­
lating 8 U. S. C. § 1326(a) by attempting to reenter United States after 
having been deported was not defective for failing to allege a specific overt 
act he committed in seeking reentry, and, thus, this Court need not reach 
issue whether asserted defect was subject to harmless-error review. 
United States v. Resendiz-Ponce, p. 102. 

CRIMINAL PROCEDURE. See Habeas Corpus, 2. 

CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, II. 

DEBT LIMITATION. See Guam’s Organic Act. 

DEBTORS AND CREDITORS. See Bankruptcy. 

DECLARATORY-JUDGMENT ACTIONS. See Constitutional Law, 
I, 1. 
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DEPORTATION OF ALIENS. See Criminal Law; Immigration and 
Nationality Act. 

DUE PROCESS. See Constitutional Law, III. 

EIGHTH AMENDMENT. See Constitutional Law, II. 

ELECTIONS CLAUSE. See Constitutional Law, I, 2. 

EMPLOYER AND EMPLOYEES. See Federal Employers’ Liability 
Act; Westfall Act. 

ENVIRONMENTAL PROTECTION. See Clean Air Act. 

EXHAUSTION OF ADMINISTRATIVE REMEDIES. See Prison Liti­

gation Reform Act of 1995. 

FAIR TRIAL RIGHT. See Habeas Corpus, 1. 

FALSE ARREST. See Civil Rights Act of 1871. 

FALSE CLAIMS ACT. 
Jurisdiction—Qui tam suit.—Respondent Stone does not meet Act’s 

jurisdictional requirement that he be “an original source of the informa­
tion” upon which his qui tam suit’s allegations were based, see 31 U. S. C. 
§ 3730(e)(4)(A); Government’s intervention did not provide an independent 
basis of jurisdiction with respect to Stone. Rockwell Int’l Corp. v. United 
States, p. 457. 

FEDERAL COURTS. 
District-court discretion—Forum non conveniens plea.—A federal dis­

trict court has discretion to respond at once to a defendant’s forum non 
conveniens plea, and need not take up first any other threshold objection; 
in particular, court need not resolve whether it has subject-matter juris­
diction or personal jurisdiction over defendant if it determines that, in any 
event, a foreign tribunal is more suitable arbiter of case’s merits. Sino­
chem Int’l Co. v. Malaysia Int’l Shipping Corp., p. 422. 

FEDERAL EMPLOYER AND EMPLOYEES. See Federal Employers’ 
Liability Act; Westfall Act. 

FEDERAL EMPLOYERS’ LIABILITY ACT. 
Railroad negligence—Causation standard.—Same causation standard 

applies to railroad negligence under § 1 of FELA as to employee contribu­
tory negligence under § 3. Norfolk Southern R. Co. v. Sorrell, p. 158. 

FORUM NON CONVENIENS. See Federal Courts. 

FOURTEENTH AMENDMENT. See Constitutional Law, III; IV. 

FOURTH AMENDMENT. See Civil Rights Act of 1871. 



549IND Unit: $UBV [02-01-10 12:48:40] PGT: INDBV (Bound Volume)

INDEX 1507 

GAS LEASES. See Mineral Leasing Act of 1920. 

GREENHOUSE-GAS EMISSIONS. See Clean Air Act, 2. 

GUAM’S ORGANIC ACT. 

Debt limitation computation.—Act’s debt limitation, which limits 
Guam’s public indebtedness to 10% of “aggregate tax valuation of the 
property in Guam,” 48 U. S. C. § 1423a, must be calculated according to 
assessed, not appraised, valuation of property. Limtiaco v. Camacho, 
p. 483. 

HABEAS CORPUS. 

1. Application of clearly established federal law—Right to fair trial.— 
Because effect on a defendant’s fair-trial rights of a victim’s family wear­
ing at trial buttons displaying victim’s image is an open question in this 
Court’s jurisprudence, Ninth Circuit improperly concluded that California 
Court of Appeal’s decision upholding Musladin’s conviction was contrary 
to or an unreasonable application of clearly established federal law as de­
termined by this Court. Carey v. Musladin, p. 70. 

2. New rule of criminal procedure.—Holding of Crawford v. Washing­
ton, 541 U. S. 36, 59—that “testimonial statements of witnesses absent 
from trial” are admissible “only where the declarant is unavailable, and . . .  
the defendant has had a prior opportunity to cross-examine [the wit­
ness]”—is a new rule of criminal procedure that does not fall within 
Teague v. Lane, 489 U. S. 288, exception for watershed rules applying ret­
roactively to cases on collateral review. Whorton v. Bockting, p. 406. 

3. Second or successive petition—Jurisdiction.—Because Burton did 
not seek or obtain an order from Court of Appeals authorizing him to 
file a “second or successive” habeas petition, as required by 28 U. S. C. 
§ 2244(b)(3), District Court never had jurisdiction to consider his petition 
challenging his sentence’s constitutionality. Burton v. Stewart, p. 147. 

4. Statute of limitations—Tolling.—Title 28 U. S. C. § 2244(d)(2) does 
not toll 1-year statute of limitations for seeking federal habeas relief from 
a state-court judgment during pendency of a certiorari petition in this 
Court; Lawrence falls far short of showing “extraordinary circumstances” 
necessary to support equitable tolling of his otherwise untimely claims. 
Lawrence v. Florida, p. 327. 

HARMLESS-ERROR REVIEW. See Criminal Law. 

ILLEGAL REENTRY INTO UNITED STATES. See Criminal Law. 

IMMIGRATION AND NATIONALITY ACT. See also Criminal Law. 

1. Removal—State-law felony but federal-law misdemeanor.—Conduct 
made a felony under state law but a misdemeanor under federal Controlled 
Substances Act is not a “felony punishable under the [CSA]” for Immigra­
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IMMIGRATION AND NATIONALITY ACT—Continued.

tion and Nationality Act purposes, and thus does not disqualify a deported

alien from eligibility for discretionary cancellation of removal by Attorney

General. Lopez v. Gonzales, p. 47.


2. Removal—Theft offense.—Title 8 U. S. C. § 1101(a)(43)(G)’s term 
“theft offense,” conviction of which warrants an alien’s removal from 
United States, includes crime of “aiding and abetting” a theft offense. 
Gonzales v. Duenas-Alvarez, p. 183. 

IMMUNITY FROM SUIT. See Westfall Act.


JURY INSTRUCTIONS. See Constitutional Law, II.


JURY TRIAL RIGHT. See Constitutional Law, IV.


LIMITATIONS PERIODS. See Civil Rights Act of 1871; Habeas Cor­


pus, 4; Mineral Leasing Act of 1920. 

LOCAL COURT RULES. See Prison Litigation Reform Act of 1995. 

MINERAL LEASING ACT OF 1920. 

Oil and gas leases—Royalty underpayments—Statute of limita­
tions.—Administrative payment orders issued by Department of Interior’s 
Minerals Management Service for purpose of assessing royalty underpay­
ments on oil and gas leases do not fall within 28 U. S. C. § 2415(a), whose 
6-year statute of limitations for Government contract actions applies only 
to court actions. BP America Production Co. v. Burton, p. 84. 

MITIGATING EVIDENCE. See Constitutional Law, II.


MOTOR-VEHICLE EMISSIONS. See Clean Air Act, 2.


MURDER. See Constitutional Law, II; Habeas Corpus, 1.


NEGLIGENCE STANDARDS. See Federal Employers’ Liability Act.


NEW RULE OF CRIMINAL PROCEDURE. See Habeas Corpus, 2.


OIL LEASES. See Mineral Leasing Act of 1920.


PATENT LAW. See Constitutional Law, I, 1.


PERSONAL JURISDICTION. See Federal Courts.


PREDATORY-BIDDING CLAIMS. See Antitrust Law.


PREDATORY-PRICING CLAIMS. See Antitrust Law.


PRISONER SUITS. See Prison Litigation Reform Act of 1995.
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PRISON LITIGATION REFORM ACT OF 1995. 
Local court rules—Exhaustion of administrative remedies.—Sixth Cir­

cuit rules implementing PLRA’s exhaustion of administrative remedies 
requirement and facilitating early screening of prisoner federal-court suits 
are not required by PLRA; crafting and imposing such rules exceeds 
proper limits of judicial role. Jones v. Bock, p. 199. 

PROPERTY VALUATION. See Guam’s Organic Act.


PUNITIVE DAMAGES. See Constitutional Law, III.


QUI TAM SUITS. See False Claims Act.


RAILROAD NEGLIGENCE. See Federal Employers’ Liability Act.


REENTRY INTO UNITED STATES. See Criminal Law.


REMOVAL OF ALIENS. See Immigration and Nationality Act.


REMOVAL TO FEDERAL COURT. See Westfall Act.


RIGHT TO FAIR TRIAL. See Habeas Corpus, 1.


RIGHT TO JURY TRIAL. See Constitutional Law, IV.


RIGHT TO VOTE. See Constitutional Law, V.


SECTION 1983. See Civil Rights Act of 1871.


SENTENCE-ELEVATING FACTFINDING. See Constitutional Law,


IV. 

SHERMAN ACT. See Antitrust Law.


SIXTH AMENDMENT. See Constitutional Law, IV; Habeas Cor­


pus, 1. 

STANDING. See Clean Air Act, 2; Constitutional Law, I, 2. 

STATUTES OF LIMITATIONS. See Civil Rights Act of 1871; Ha­

beas Corpus, 4; Mineral Leasing Act of 1920. 

STAYS. 
Standard for relief.—Application to stay Fourth Circuit’s judgment 

pending filing and disposition of a certiorari petition in this Court fails to 
meet this Court’s standard for such relief and is thus denied. Stroup v. 
Willcox (Roberts, C. J., in chambers), p. 1501. 

SUBJECT-MATTER JURISDICTION. See Constitutional Law, I, 1; 
Federal Courts. 

TAKING OF PROPERTY. See Constitutional Law, III. 

TAX VALUATION. See Guam’s Organic Act. 
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THEFT OFFENSE. See Immigration and Nationality Act, 2.


TOLLING OF LIMITATIONS PERIODS. See Habeas Corpus, 4.


TRIAL BY JURY. See Constitutional Law, IV.


VOTER IDENTIFICATION RULES. See Constitutional Law, V.


VOTING RIGHTS. See Constitutional Law, V.


WESTFALL ACT.


Federal official acting within scope of employment—Removal to fed­
eral court.—Under Act—which accords federal employees absolute immu­
nity from tort claims arising out of acts undertaken in course of their 
official duties—once Attorney General certifies that a federal official sued 
in a state court was acting in scope of his employment, United States is 
substituted as defendant, and case is removed to federal court, exclusive 
competence to adjudicate case resides in that court, and it may not remand 
suit to state court; Westfall Act certification is proper when a federal offi­
cer charged with misconduct asserts, and Attorney General determines, 
that incident or episode in suit never occurred. Osborn v. Haley, p. 225. 

WORDS AND PHRASES. 
1. “Aggregate tax valuation of the property in Guam.” 48 U. S. C. 

§ 1423a. Limtiaco v. Camacho, p. 483. 
2. “Air pollutant.” Clean Air Act, 42 U. S. C. § 7602(g). Massachu­

setts v. EPA, p. 497. 
3. “An original source of the information.” False Claims Act, 31 

U. S. C. § 3730(e)(4)(A). Rockwell Int’l Corp. v. United States, p. 457. 
4. “Felony punishable under the Controlled Substances Act.” Immi­

gration and Nationality Act, 8 U. S. C. § 1101(a)(43)(B). Lopez v. Gonza­
les, p. 47. 

5. “Theft offense.” Immigration and Nationality Act, 8 U. S. C. 
§ 1101(a)(43)(G). Gonzales v. Duenas-Alvarez, p. 183. 


