UNITED STATES
REPORTS

504

OCT. TERM 2010



jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


UNITED STATES REPORTS
VOLUME 564

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 2010

JUNE 9 THROUGH SEPTEMBER 28, 2011

ToGETHER WITH OPINION OF INDIVIDUAL JUSTICE IN CHAMBERS

END OF TERM

CHRISTINE LUCHOK FALLON

REPORTER OF DECISIONS

WASHINGTON : 2016

Printed on Uncoated Permanent Printing Paper

For sale by the Superintendent of Documents, U. S. Government Printing Office


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


JUSTICES
OF THE
SUPREME COURT

DURING THE TIME OF THESE REPORTS™

JOHN G. ROBERTS, Jr., CHIEF JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.
SAMUEL A. ALITO, Jr., ASSOCIATE JUSTICE.
SONIA SOTOMAYOR, ASSOCIATE JUSTICE.
ELENA KAGAN, ASSOCIATE JUSTICE.

RETIRED

SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.
JOHN PAUL STEVENS, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

ERIC H. HOLDER, JR., ATTORNEY GENERAL.

NEAL KUMAR KATYAL, ACTING SOLICITOR
GENERALL.!

DONALD B. VERRILLI, JR., SOLICITOR GENERAL.?

WILLIAM K. SUTER, CLERK.

CHRISTINE LUCHOK FALLON, REPORTER OF
DECISIONS.

PAMELA TALKIN, MARSHAL.

JUDITH A. GASKELL, LIBRARIAN.?

*For notes, see p. IV.
I



NOTES

! Acting Solicitor General Katyal resigned effective June 9, 2011.

2The Honorable Donald B. Verrilli, Jr., of New York, was nominated by
President Obama on January 26, 2011, to be Solicitor General; the nomina-
tion was confirmed by the Senate on June 6, 2011; he was commissioned
and took the oath of office on June 9, 2011. He was presented to the
Court on June 27, 2011. See post, p. VIL

3Ms. Gaskell retired as Librarian on September 30, 2011. See post,
p. IX.

v


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. VIL.)
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PRESENTATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 27, 2011

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE BREYER, JUSTICE ALITO, JUSTICE SOTOMAYOR, and
JUSTICE KAGAN.

THE CHIEF JUSTICE said:
The Court recognizes Deputy Solicitor General Katyal.

The Court at this time wishes to note for the record that
Neal K. Katyal has served as the Acting Solicitor General
from May 17, 2010, to June 9, 2011. The Court recognizes
the considerable responsibility that was placed upon you,
Mr. Katyal, to represent the government of the United
States before this Court. And on behalf of the Court, I
thank you for a job very well done. You have our sincere
appreciation.

Deputy Solicitor General Katyal said:

Thank you, MR. CHIEF JUSTICE, and may it please the
Court. I have the honor to present to the Court, the Solici-
tor General of the United States, the Honorable Donald B.
Verrilli, Jr., of Washington, DC.

THE CHIEF JUSTICE said:

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important office that you have assumed, to

represent the government of the United States before this
VII
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VIII PRESENTATION OF SOLICITOR GENERAL

Court. You follow in the footsteps of other outstanding at-
torneys who have held your new office. Your commission
will be duly recorded by the clerk.

The Solicitor General said:

Thank you, MR. CHIEF JUSTICE.
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RETIREMENT OF LIBRARIAN
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 27, 2011

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE BREYER, JUSTICE ALITO, JUSTICE SOTOMAYOR, and
JUSTICE KAGAN.

THE CHIEF JUSTICE said:

The Court also notes today that the Court’s Librarian, Ju-
dith Gaskell, has announced her retirement. She will be
leaving us before we reconvene in the fall. Ms. Gaskell has
served as the Court’s Librarian since 2003. In the earliest
years, the Court did not have its own Library. Members of
the Court used their own personal collections or borrowed
books from the Library of Congress or other sources.
Today, the Librarian manages the Court’s splendid collection
of more than 500,000 volumes, directs a staff of 28, and pro-
vides irreplaceable research in support of our work. The
Court thanks you, Ms. Gaskell, for your dedicated service,
and we wish you well in your retirement.

IX
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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2010

SYKES ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 09-11311. Argued January 12, 2011—Decided June 9, 2011

When he pleaded guilty to being a felon in possession of a firearm, see 18
U. S. C. §922(g)(1), petitioner Sykes had prior convictions for at least
three felonies, including the state-law crime of “us[ing] a vehicle”
to “knowingly or intentionally” “fle[e] from a law enforcement officer”
after being ordered to stop, Ind. Code §35-44-3-3(b)(1)(A). The Fed-
eral District Court decided that the prior convictions subjected Sykes
to the 15-year mandatory minimum prison term that the Armed Career
Criminal Act (ACCA), 18 U. S. C. §924(e), provides for an armed defend-
ant who has three prior “violent felony” convictions. Rejecting Sykes’
argument that his vehicle flight felony was not “violent” under ACCA,
the Seventh Circuit affirmed.

Held: Felony vehicle flight, as proscribed by Indiana law, is a violent fel-
ony for purposes of ACCA. Pp. 7-16.

(@) The “categorical approach” used to determine if a particular
crime is a violent felony “consider[s] whether the elements of the of-
fense are of the type that would justify its inclusion within the residual
provision [of 18 U. S. C. §924(e)(2)(B)], without inquiring into the spe-
cific conduct of thle] particular offender.” James v. United States, 550
U. S. 192, 202 (emphasis deleted). When punishable by more than one
year in prison, burglary, arson, extortion, and crimes that involve use of
explosives are violent felonies. Under the residual clause in question so
too is a crime that “otherwise involves conduct that presents a serious

1
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Syllabus

potential risk of physical injury to another,” §924(e)(2)(B)(ii), 1. e., a risk
“comparable to that posed by its closest analog among” the statute’s
enumerated offenses. Id., at 203. When a perpetrator flees police in
a car, his determination to elude capture makes a lack of concern for
the safety of others an inherent part of the offense. Even if he drives
without going full speed or the wrong way, he creates the possibility
that police will, in a legitimate and lawful manner, exceed or almost
match his speed or use force to bring him within their custody. His
indifference to these collateral consequences has violent—even lethal—
potential for others. A fleeing criminal who creates a risk of this di-
mension takes action similar in degree of danger to that involved in
arson, which also entails intentional release of a destructive force dan-
gerous to others. Also telling is a comparison to burglary, which is
dangerous because it can end in confrontation leading to violence. In
fact, the risks associated with vehicle flight may outstrip the dangers of
both burglary and arson. While statistics are not dispositive, studies
show that the risk of personal injuries is about 20% lower for each of
those enumerated crimes than for vehicle pursuits. Thus, Indiana’s
prohibition on vehicle flight falls within § 924(e)(2)(B)(ii)’s residual clause
because, as a categorical matter, it presents a serious potential risk of
physical injury to another. Pp. 7-12.

(b) Sykes’ argument—that Begay v. United States, 553 U. S. 137, and
Chambers v. United States, 555 U.S. 122, require ACCA predicate
crimes to be purposeful, violent, and aggressive in ways that vehicle
flight is not—overreads those opinions. In general, levels of risk divide
crimes that qualify as violent felonies from those that do not. Cham-
bers is no exception: It explained that failure to report does not qualify
because the typical offender is not “significantly more likely than others
to attack, or physically to resist, an apprehender.” Id., at 128-129.
Begay, which held that driving under the influence (DUI) is not an
ACCA predicate and stated that it is not purposeful, violent, and aggres-
sive, 553 U. S., at 145-148, is the Court’s sole residual clause decision in
which risk was not the dispositive factor. But Begay also gave a more
specific reason for its holding: DUT “need not be purposeful or deliber-
ate,” id., at 145, and is analogous to strict-liability, negligence, and reck-
lessness crimes. Begay’s “purposeful, violent, and aggressive” phrase
is an addition to the statutory text that has no precise link to the resid-
ual clause. Because vehicle flight is not a strict-liability, negligence, or
recklessness crime and is, as a categorical matter, similar in risk to the
crimes listed in §924(e)(2)(B)(ii), it is a violent felony. Pp. 12-13.

(c) Sykes contends that the fact that Ind. Code §35-44-3-3(b)(1)(B)
criminalizes flight by an offender who “operates a vehicle in a manner
that creates a substantial risk of bodily injury to another person”
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indicates that Indiana did not intend for §35-44-3-3(b)(1)(A), under
which he was convicted, to encompass the particular class of vehicle
flights reached by subsection (b)(1)(B). This argument is unconvincing.
Indiana treats the two subsections as felonies of the same magnitude
carrying similar prison terms, suggesting that subsection (b)(1)(A)
is roughly equivalent to one type of subsection (b)(1)(B) violation.
Pp. 13-15.

(d) Congress framed ACCA in general and qualitative, rather than
encyclopedic, terms. The residual clause imposes enhanced punishment
for unlawful firearm possession when the relevant prior offenses in-
volved a potential risk of physical injury similar to that presented by
several enumerated offenses. It instructs potential recidivists regard-
ing the applicable sentencing regime if they again transgress. This in-
telligible principle provides guidance, allowing a person to conform his
conduct to the law. While this approach may at times be more difficult
for courts to implement, it is within congressional power to enact.
Pp. 15-16.

598 F. 3d 334, affirmed

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and BREYER, ALITO, and SOTOMAYOR, JJ., joined. THOMAS, J., filed
an opinion concurring in the judgment, post, p. 16. SCALIA, J., filed a
dissenting opinion, post, p. 28. KAGAN, J., filed a dissenting opinion, in
which GINSBURG, J., joined, post, p. 36.

William E. Marsh argued the cause for petitioner. With
him on the briefs was James C. McKinley.

Jeffrey B. Wall argued the cause for the United States.
With him on the brief were Acting Solicitor General Katyal,
Assistant Attorney General Breuer, Acting Deputy Solici-
tor General McLeese, and Richard A. Friedman.

JUSTICE KENNEDY delivered the opinion of the Court.

It is a federal crime for a convicted felon to be in unlawful
possession of a firearm. 18 U.S. C. §922(g)(1). The ordi-
nary maximum sentence for that crime is 10 years of impris-
onment. §924(a)(2). If, however, when the unlawful pos-
session occurred, the felon had three previous convictions for
a violent felony or serious drug offense, the punishment is
increased to a minimum term of 15 years. §924(e). The
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instant case is another in a series in which the Court is called
upon to interpret §924(e) to determine if a particular previ-
ous conviction was for a “violent felony,” as that term is used
in the punishment enhancement statute. See James wv.
United States, 550 U. S. 192 (2007); Begay v. United States,
553 U. S. 137 (2008); Chambers v. United States, 5565 U. S.
122 (2009).

In this case the previous conviction in question is under
an Indiana statute that makes it a criminal offense whenever
the driver of a vehicle knowingly or intentionally “flees from
a law enforcement officer.” Ind. Code §35-44-3-3 (2004).
The relevant text of the statute is set out in the discussion
below. For the reasons explained, the vehicle flight that the
statute proscribes is a violent felony as the federal statute
uses that term.

I

Petitioner Marcus Sykes pleaded guilty to being a felon in
possession of a firearm, 18 U. S. C. §922(g)(1), in connection
with an attempted robbery of two people at gunpoint.
Sykes had previous convictions for at least three felonies.
On two separate occasions Sykes used a firearm to commit
robbery, in one case to rob a man of his $200 wristwatch and
in another to rob a woman of her purse.

His third prior felony is the one of concern here. Sykes
was convicted for vehicle flight, in violation of Indiana’s
“resisting law enforcement” law. Ind. Code §35-44-3-3.
That law provides:

“(a) A person who knowingly or intentionally:

“(1) forcibly resists, obstructs, or interferes with a
law enforcement officer or a person assisting the officer
while the officer is lawfully engaged in the execution of
his duties as an officer;

“(2) forcibly resists, obstructs, or interferes with the
authorized service or execution of a civil or criminal
process or order of a court; or
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“@3) flees from a law enforcement officer after the of-
ficer has, by visible or audible means, identified himself
and ordered the person to stop;

“commits resisting law enforcement, a Class A misde-
meanor, except as provided in subsection (b).

“(b) The offense under subsection (a) is a:

“(1) Class D felony if:

“(A) the offense is described in subsection (a)(3) and
the person uses a vehicle to commit the offense; or

“(B) while committing any offense described in sub-
section (a), the person draws or uses a deadly weapon,
inflicts bodily injury on another person, or operates a
vehicle in a manner that creates a substantial risk of
bodily injury to another person;

“(2) Class C felony if, while committing any offense
described in subsection (a), the person operates a vehicle
in a manner that causes serious bodily injury to another
person; and

“@3) Class B felony if, while committing any offense
described in subsection (a), the person operates a vehicle
in a manner that causes the death of another person.”

Here, as will be further explained, Sykes used a vehicle to
flee after an officer ordered him to stop, which was, as the
statute provides, a class D felony. The Court of Appeals of
Indiana has interpreted the crime of vehicle flight to require
“a knowing attempt to escape law enforcement.” Wood-
ward v. State, 770 N. E. 2d 897, 901 (2002) (internal quotation
marks omitted). Woodward involved a driver who repeat-
edly flashed his bright lights and failed to obey traffic sig-
nals. Id., at 898. When an officer activated his emergency
equipment, the defendant became “aware . . . that [the officer]
wanted him to pull his vehicle over,” but instead drove for a
mile without “stopping, slowing, or otherwise acknowledg-
ing” the officer because, he later testified, he “was ‘trying to
rationalize why [he] would be pulled over.”” Id., at 898, 901.
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Though the defendant later claimed that he was also seeking
a “well-lighted place to stop where there would be someone
who knew him,” id., at 901, his actions suggested otherwise.
He passed two gas stations, a food outlet store, and a MecDon-
ald’s before pulling over. When he got out of the car, he
began to shout profanities at the pursuing officer. Ibid. By
that time, the officer had called for backup and exited his
own vehicle with his gun drawn. Id., at 898. In answering
the defendant’s challenge to the sufficiency of the above evi-
dence, the Indiana court held that because he knew that a
police officer sought to stop him, the defendant could not
“choose the location of the stop” and insist on completing the
stop “on his own terms,” as he had done, “without adequate
justification,” which he lacked. Id., at 901-902.

In the instant case a report prepared for Sykes’ federal
sentencing describes the details of the Indiana crime. After
observing Sykes driving without using needed headlights,
police activated their emergency equipment for a traffic stop.
Sykes did not stop. A chase ensued. Sykes wove through
traffic, drove on the wrong side of the road and through
yards containing bystanders, passed through a fence, and
struck the rear of a house. Then he fled on foot. He was
found only with the aid of a police dog.

The District Court decided that his three prior convie-
tions, including the one for violating the prohibition on vehi-
cle flight in subsection (b)(1)(A) of the Indiana statute just
discussed, were violent felonies for purposes of §924(e) and
sentenced Sykes to 188 months of imprisonment. On appeal
Sykes conceded that his two prior robbery convictions were
violent felonies. He did not dispute that his vehicle flight
offense was a felony, but he did argue that it was not violent.
The Court of Appeals for the Seventh Circuit affirmed. 598
F. 3d 334 (2010). The court’s opinion was consistent with
the rulings of the Courts of Appeals in the First, Fifth,
Sixth, and Tenth Circuits. Powell v. United States, 430
F. 3d 490 (CA1 2005) (per curiam); United States v. Harri-
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mon, 568 F. 3d 531, 534-537 (CA5 2009); United States v.
LaCasse, 567 F. 3d 763, 765-767 (CA6 2009); United States v.
McConnell, 605 F. 3d 822, 827-830 (CA10 2010) (finding the
flight to be a “crime of violence” under the “nearly identical”
§4B1.2(a)(2) of the United States Sentencing Guidelines). It
was in conflict with a ruling by the Court of Appeals for the
Eleventh Circuit in United States v. Harrison, 558 F. 3d
1280, 1291-1296 (2009), and at least in tension, if not in con-
flict, with the reasoning of the Court of Appeals for the
Eighth Circuit in United States v. Tyler, 580 F. 3d 722, 724—
726 (2009), and for the Ninth Circuit in United States v.
Kelly, 422 F. 3d 889, 892-897 (2005), United States v. Jen-
nings, 515 F. 3d 980, 992-993 (2008), and United States v.
Peterson, No. 07-30465, 2009 WL 3437834, *1 (Oct. 27, 2009).
The writ of certiorari, 561 U. S. 1058 (2010), allows this Court
to address the conflict.
II

In determining whether an offense is a violent felony, this
Court has explained,

“we employ the categorical approach . ... Under this
approach, we look only to the fact of conviction and the
statutory definition of the prior offense, and do not gen-
erally consider the particular facts disclosed by the rec-
ord of conviction. That is, we consider whether the ele-
ments of the offense are of the type that would justify
its inclusion within the residual provision, without in-
quiring into the specific conduct of this particular of-
fender.” James, 550 U.S., at 202 (internal quotation
marks and citations omitted); see also Taylor v. United
States, 495 U. S. 575, 599-602 (1990).

So while there may be little doubt that the circumstances of
the flight in Sykes’ own case were violent, the question is
whether §35-44-3-3 of the Indiana Code, as a categorical
matter, is a violent felony.
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Under 18 U. S. C. §924(e)(2)(B), an offense is deemed a vio-
lent felony if it is a crime punishable by more than one year
of imprisonment that

“(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or

“(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
a serious potential risk of physical injury to another.”

Resisting law enforcement through felonious vehicle flight
does not meet the requirements of clause (i), and it is not
among the specific offenses named in clause (ii). Thus, it is
violent under this statutory scheme only if it fits within the
so-called residual provision of clause (ii). To be a violent
crime, it must be an offense that “otherwise involves conduct
that presents a serious potential risk of physical injury to
another.”

The question, then, is whether Indiana’s prohibition on
flight from an officer by driving a vehicle—the violation of
Indiana law for which Sykes sustained his earlier convic-
tion—falls within the residual clause because, as a cate-
gorical matter, it presents a serious potential risk of
physical injury to another. The offenses enumerated in
§924(e)(2)(B)(ii))—burglary, extortion, arson, and crimes in-
volving the use of explosives—provide guidance in making
this determination. For instance, a crime involves the req-
uisite risk when “the risk posed by [the crime in question] is
comparable to that posed by its closest analog among the
enumerated offenses.” James, 550 U. S., at 203 (explaining
that attempted burglary poses risks akin to that of com-
pleted burglary).

When a perpetrator defies a law enforcement command by
fleeing in a car, the determination to elude capture makes
a lack of concern for the safety of property and persons of
pedestrians and other drivers an inherent part of the offense.
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Even if the criminal attempting to elude capture drives with-
out going at full speed or going the wrong way, he creates
the possibility that police will, in a legitimate and lawful
manner, exceed or almost match his speed or use force to
bring him within their custody. A perpetrator’s indiffer-
ence to these collateral consequences has violent—even le-
thal—potential for others. A criminal who takes flight and
creates a risk of this dimension takes action similar in degree
of danger to that involved in arson, which also entails inten-
tional release of a destructive force dangerous to others.
This similarity is a beginning point in establishing that vehi-
cle flight presents a serious potential risk of physical injury
to another.

Another consideration is a comparison to the crime of bur-
glary. Burglary is dangerous because it can end in confron-
tation leading to violence. Id., at 200. The same is true of
vehicle flight, but to an even greater degree. The attempt
to elude capture is a direct challenge to an officer’s authority.
It is a provocative and dangerous act that dares, and in a
typical case requires, the officer to give chase. The felon’s
conduct gives the officer reason to believe that the defendant
has something more serious than a traffic violation to hide.
In Sykes’ case, officers pursued a man with two prior violent
felony convictions and marijuana in his possession. In other
cases officers may discover more about the violent potential
of the fleeing suspect by running a check on the license plate
or by recognizing the fugitive as a convicted felon. See,
e. 9., Arizona v. Gant, 556 U. S. 332, 336 (2009).

Because an accepted way to restrain a driver who poses
dangers to others is through seizure, officers pursuing fleeing
drivers may deem themselves dutybound to escalate their
response to ensure the felon is apprehended. Scott v. Har-
ris, 550 U. S. 372, 385 (2007), rejected the possibility that
police could eliminate the danger from a vehicle flight by
giving up the chase because the perpetrator “might have
been just as likely to respond by continuing to drive reck-
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lessly as by slowing down and wiping his brow.” And once
the pursued vehicle is stopped, it is sometimes necessary for
officers to approach with guns drawn to effect arrest. Con-
frontation with police is the expected result of vehicle flight.
It places property and persons at serious risk of injury.

Risk of violence is inherent to vehicle flight. Between the
confrontations that initiate and terminate the incident, the
intervening pursuit creates high risks of crashes. It pre-
sents more certain risk as a categorical matter than burglary.
It is well known that when offenders use motor vehicles as
their means of escape they create serious potential risks of
physical injury to others. Flight from a law enforcement
officer invites, even demands, pursuit. As that pursuit con-
tinues, the risk of an accident accumulates. And having cho-
sen to flee, and thereby commit a crime, the perpetrator has
all the more reason to seek to avoid capture.

Unlike burglaries, vehicle flights from an officer by defi-
nitional necessity occur when police are present, are flights
in defiance of their instructions, and are effected with a vehi-
cle that can be used in a way to cause serious potential risk
of physical injury to another. See post, at 19-21 (THOMAS,
J., concurring in judgment); see also post, at 21-22 (listing
Indiana cases addressing ordinary intentional vehicle flight
and noting the high-risk conduct that those convictions
involved).

Although statistics are not dispositive, here they confirm
the commonsense conclusion that Indiana’s vehicular flight
crime is a violent felony. See Chambers, 555 U. S., at 129
(explaining that statistical evidence sometimes “helps pro-
vide a conclusive . . . answer” concerning the risks that
crimes present). As JUSTICE THOMAS explains, chase-
related crashes kill more than 100 nonsuspects every year.
See post, at 19. Injury rates are much higher. Studies
show that between 18% and 41% of chases involve crashes,
which always carry a risk of injury, and that between 4%
and 17% of all chases end in injury. See post, at 20.
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A 2008 International Association of Chiefs of Police
(IACP) study examined 7,737 police pursuits reported by 56
agencies in 30 States during 2001-2007. C. Lum & G.
Fachner, Police Pursuits in an Age of Innovation and Reform
54. Those pursuits, the study found, resulted in 313 injuries
to police and bystanders, a rate of slightly over 4 injuries to
these nonsuspects per 100 pursuits. Id., at 57. Given that
police may be least likely to pursue suspects where the dan-
gers to bystanders are greatest—i. e., when flights occur at
extraordinarily high speeds—it is possible that risks associ-
ated with vehicle flight are even higher.

Those risks may outstrip the dangers of at least two of-
fenses enumerated in 18 U. S. C. §924(e)(2)(B)(ii). Accord-
ing to a study by the Department of Justice, approximately
3.7 million burglaries occurred on average each year in the
United States between 2003 and 2007. Bureau of Justice
Statistics, S. Catalano, Victimization During Household Bur-
glary 1 (Sept. 2010). Those burglaries resulted in an annual
average of approximately 118,000 injuries, or 3.2 injuries
for every 100 burglaries. Id., at 9-10. That risk level
is 20% lower than that which the TACP found for vehicle
pursuits.

The U. S. Fire Administration (USFA) maintains the
world’s largest databank on fires. It secures participation
from over one-third of U. S. fire departments. It reports an
estimated 38,400 arsons in 2008. Those fires resulted in an
estimated 1,255 injuries, or 3.3 injuries per 100 arsons.
USFA, Methodology Used in the Development of the Topical
Fire Research Series, http://www.usfa.dhs.gov/downloads/
pdf/tfrs/methodology.pdf (all Internet materials as visited
June 3, 2011, and available in Clerk of Court’s case file);
USFA, Nonresidential Building Intentional Fire Trends
(Dec. 2010), http://www.usfa.dhs.gov/downloads/pdf/statistics/
nonres_bldg_intentional_fire_trends.pdf; USFA, Residen-
tial Building Causes, http://www.usfa.dhs.gov/downloads/xls/
estimates/res_bldg_fire_cause.xlsx; USFA, Residential and
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Nonresidential Fire Estimate Summaries, 2003-2008, http://
www.usfa.dhs.gov/statistics/estimates/index.shtm. That
risk level is about 20% lower than that reported by the IACP
for vehicle flight.

111

Sykes argues that, regardless of risk level, typical vehicle
flights do not involve the kinds of dangers that the Armed
Career Criminal Act’s (ACCA) residual clause demands. In
his view this Court’s decisions in Begay and Chambers re-
quire ACCA predicates to be purposeful, violent, and aggres-
sive in ways that vehicle flight is not. Sykes, in taking this
position, overreads the opinions of this Court.

ACCA limits the residual clause to crimes “typically com-
mitted by those whom one normally labels ‘armed career
criminals,”” that is, crimes that “show an increased likeli-
hood that the offender is the kind of person who might delib-
erately point the gun and pull the trigger.” Begay, 553
U.S., at 146. In general, levels of risk divide crimes that
qualify from those that do not. See, e. g., James, 550 U. S.
192 (finding attempted burglary risky enough to qualify).
Chambers is no exception. 555 U. S., at 128-129 (explaining
that failure to report does not qualify because the typical
offender is not “significantly more likely than others to at-
tack, or physically to resist, an apprehender”).

The sole decision of this Court concerning the reach of
ACCA’s residual clause in which risk was not the dispositive
factor is Begay, which held that driving under the influence
(DUI) is not an ACCA predicate. There, the Court stated
that DUI is not purposeful, violent, and aggressive. 553
U.S., at 145-148. But the Court also gave a more specific
reason for its holding. “[T]he conduct for which the drunk
driver is convicted (driving under the influence) need not be
purposeful or deliberate,” id., at 145 (analogizing DUI to
strict-liability, negligence, and recklessness crimes). By
contrast, the Indiana statute at issue here has a stringent
mens rea requirement. Violators must act “knowingly or
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intentionally.” Ind. Code §35-44-3-3(a); see Woodward,
770 N. E. 2d, at 901 (construing the statute to require
“a knowing attempt to escape law enforcement” (internal
quotation marks omitted)).

The phrase “purposeful, violent, and aggressive” has no
precise textual link to the residual clause, which requires
that an ACCA predicate “otherwise involv[e] conduct that
presents a serious potential risk of physical injury to an-
other.” §924(e)(2)(B)(ii). The Begay phrase is an addition
to the statutory text. In many cases the purposeful, violent,
and aggressive inquiry will be redundant with the inquiry
into risk, for crimes that fall within the former formulation
and those that present serious potential risks of physical in-
jury to others tend to be one and the same. As between the
two inquiries, risk levels provide a categorical and manage-
able standard that suffices to resolve the case before us.

Begay involved a crime akin to strict-liability, negligence,
and recklessness crimes; and the purposeful, violent, and ag-
gressive formulation was used in that case to explain the
result. The felony at issue here is not a strict-liability,
negligence, or recklessness crime and because it is, for the
reasons stated and as a categorical matter, similar in risk to
the listed crimes, it is a crime that “otherwise involves con-
duct that presents a serious potential risk of physical injury
to another.” §924(e)(2)(B)(ii).

v

Sykes finds it significant that his flight conviction was not
under the Indiana provision that criminalizes flight in which
the offender “operates a vehicle in a manner that creates a
substantial risk of bodily injury to another person.” Ind.
Code §35-44-3-3(b)(1)(B). In structuring its laws in this
way, Sykes contends, Indiana confirmed that it did not intend
subsection (b)(1)(A)’s general prohibition on vehicle flight to
encompass the particular class of vehicle flights that subsec-
tion (b)(1)(B) reaches.
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Sykes’ argument is unconvincing. Indiana treats viola-
tions of subsections (b)(1)(A) and (b)(1)(B) as crimes of the
same magnitude. They are both class D felonies, and both
carry terms of between six months and three years, Ind.
Code §35-50-2-T(a). The distinction between the provi-
sions is their relationship to subsection (a), which prohibits,
among other acts, much conduct in which a person “(1) fore-
ibly resists, obstructs, or interferes with a law enforcement
officer . . . ; (2) forcibly resists, obstructs, or interferes with
the authorized service or execution of . . . process ... ; or
(3) flees from a law enforcement officer.” §35-44-3-3(a).
Subsection (b)(1)(A) only involves the conduct barred by sub-
section (a)(3)—flight—which, it states, is a felony whenever
committed with a vehicle. Under subsection (b)(1)(B), by
contrast, any of the offenses in subsection (a) is a felony if
the offender commits it while using a vehicle to create a sub-
stantial risk of bodily injury to another. Taken together,
the statutory incentives always favor prosecuting vehicle
flights under subsection (b)(1)(A) rather than subsection
(b)(1)(B). They reflect a judgment that some offenses in
subsection (a) can be committed without a vehicle or without
creating substantial risks. They reflect the further judg-
ment that this is not so for vehicle flights.

Serious and substantial risks are an inherent part of vehi-
cle flight. Under subsection (b)(1)(A), they need not be
proved separately to secure a conviction equal in magnitude
to those available for other forms of resisting law enforce-
ment with a vehicle that involve similar risks.

In other words, the “similarity in punishment for these
related, overlapping offenses suggests that [subsection
(b)(1)(A)] is the rough equivalent of one type of [subsection
(b)(1)(B)] violation.” Post, at 25 (THOMAS, J., concurring
in judgment); see also ibid., n. 2. By adding subsection
(b)(1)(A) in 1998, the Indiana Legislature determined that
subsection (b)(1)(A) by itself sufficed as a basis for the pun-
ishments available under subsection (b)(1)(B). Post, at 25—
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26; see also 1bid., n. 2 (identifying reckless endangerment
statutes with similar structures); cf. post, at 27 (explaining
that because in most cases Indiana does not “specify what
additional punishment is warranted when [a] crime Kkills or
injures,” its provisions creating higher penalties for vehicle
flights that do so reflect a judgment that these flights are
“inherently risky”).

The Government would go further and deem it irrelevant
under the residual clause whether a crime is a lesser included
offense even in cases where that offense carries a less severe
penalty than the offense that includes it. As the above dis-
cussion indicates, however, the case at hand does not present
the occasion to decide that question.

v

Congress chose to frame ACCA in general and qualitative,
rather than encyclopedic, terms. It could have defined vio-
lent felonies by compiling a list of specific covered offenses.
Under the principle that all are deemed to know the law,
every armed felon would then be assumed to know which of
his prior felonies could serve to increase his sentence.
Given that ACCA “requires judges to make sometimes diffi-
cult evaluations of the risks posed by different offenses,” this
approach could simplify adjudications for judges in some
cases. James, 550 U. S., at 210, n. 6.

Congress instead stated a normative principle. The resid-
ual clause imposes enhanced punishment for unlawful posses-
sion of the firearm when the relevant prior offenses involved
a potential risk of physical injury similar to that presented
by burglary, extortion, arson, and crimes involving use of
explosives. The provision instructs potential recidivists re-
garding the applicable sentencing regime if they again trans-
gress. It states an intelligible principle and provides guid-
ance that allows a person to “conform his or her conduct to
the law.” Chicago v. Morales, 527 U. S. 41, 58 (1999) (plural-
ity opinion). Although this approach may at times be more
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difficult for courts to implement, it is within congressional
power to enact. See James, supra, at 210, n. 6 (giving ex-
amples of federal laws similar to ACCA’s residual clause); see
also 18 U.S.C. §1031(b)(2) (“conscious or reckless risk
of serious personal injury”); §2118(e)(3) (“risk of death, sig-
nificant physical pain . . . ”); §2246(4) (“substantial risk
of death, unconsciousness, extreme physical pain . . . ”);
§2258B(b)(2)(B) (2006 ed., Supp. III) (“substantial risk of
causing physical injury”); §3286(b) (2006 ed.) (“forseeable
risk of . . . death or serious bodily injury to another person”
(footnote omitted)); §4243(d) (“substantial risk of bodily
injury to another person”); §§4246(a), (d), (d)(2), (e), (e)(1),
e)(2), (), (g) (same); §4247(c)(4)(C) (same).

VI

Felony vehicle flight is a violent felony for purposes of
ACCA. The judgment of the Court of Appeals is

Affirmed.

JUSTICE THOMAS, concurring in the judgment.

I agree with the Court that the Indiana crime of inten-
tional vehicular flight, Ind. Code § 35-44-3-3(b)(1)(A) (2004),
is a “violent felony” under the Armed Career Criminal Act
(ACCA), 18 U. S. C. §924(e)(2)(B)(ii)). The majority also cor-
rectly refuses to apply the “purposeful, violent, and aggres-
sive” test created in Begay v. United States, 553 U. S. 137,
145 (2008). However, the majority errs by implying that the
“purposeful, violent, and aggressive” test may still apply to
offenses “akin to strict-liability, negligence, and recklessness
crimes.”  Ante, at 13.

The error in imposing that test, which does not appear in
ACCA, is well catalogued. See, e.g., Begay, 553 U.S., at
150-152 (SCALIA, J., concurring in judgment); id., at 158-159
(ALrToO, J., dissenting); ante, at 13 (finding “no precise textual
link” in the statute). I agree with JUSTICES SCALIA and
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KAGAN that the majority’s partial retreat from Begay only fur-
ther muddies ACCA’s residual clause. Post, at 28 (SCALIA,
J., dissenting); post, at 36-37, n. 1 (KAGAN, J., dissenting).

The only question here is whether, in the ordinary case,
using a vehicle to knowingly flee from the police after
being ordered to stop “involves conduct that presents a ser-
ious potential risk of physical injury to another.” §924(e)(2)
(B)(i). I believe that it does. Therefore I concur in the
judgment.

I
Under Indiana law, intentional vehicular flight is a felony.
Any person who “knowingly or intentionally . . . flees from

a law enforcement officer after the officer has, by visible or
audible means, identified himself and ordered the person to
stop” commits a misdemeanor. Ind. Code § 35-44-3-3(a)(3).
If the person “uses a vehicle” to flee, however, the offense is
elevated to a class D felony. §3(b)(1)(A). That felony, the
parties agree, qualifies as a “violent felony” under ACCA if
it is “burglary, arson, or extortion, involves use of explo-
sives, or otherwise involves conduct that presents a serious
potential risk of physical injury to another.” 18 U.S.C.
§ 924(e)(2)(B)(i).

As explained below, Indiana’s crime of intentional vehicu-
lar flight “involves conduct that presents a serious potential
risk of physical injury to another.” Ibid. The elements of
§3(b)(1)(A), compared to those of the enumerated ACCA of-
fense of burglary, suggest that an ordinary violation of
§3(b)(1)(A) is far riskier than an ordinary burglary. Statis-
tics, common experience, and Indiana cases support this
conclusion.

A

The specific crimes Congress listed as “violent felon[ies]”
in ACCA—arson, extortion, burglary, and use of explo-
sives—provide a “baseline against which to measure the de-
gree of risk” that a nonenumerated offense must present in
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order to qualify as a violent felony. James v. United States,
550 U. S. 192, 208 (2007); see also ante, at 8. Burglary, for
instance, sets a low baseline level for risk. Its elements are
“unlawful or unprivileged entry into, or remaining in, a
building or structure, with intent to commit a crime.” Tay-
lor v. Unated States, 495 U. S. 575, 599 (1990). As this Court
has recognized, the risk of burglary is in “the possibility that
an innocent person might appear while the crime is in prog-
ress” and the danger inherent in such a “face-to-face confron-
tation.” James, 550 U. S., at 203. The chance of an inter-
ruption or confrontation in an ordinary burglary is, of course,
quite small; burglars generally plan and commit their crimes
with an eye toward avoiding detection. Nevertheless, that
small chance sufficed for Congress to list burglary as a
“violent felony,” and for this Court to hold that attempted
burglary also qualifies. See id., at 195.

Compared to burglary, the elements of intentional vehicu-
lar flight describe conduct that ordinarily poses greater po-
tential risk. Although interruption and confrontation are
quite rare for burglary, every §3(a)(3) flight is committed in
the presence of a police officer. FEwvery §3(a)(3) flight also
involves a perpetrator acting in knowing defiance of an offi-
cer’s direct order to stop, “which is a clear challenge to the
officer’s authority and typically initiates pursuit.” United
States v. Harrimon, 568 F. 3d 531, 535 (CA5 2009); see also
United States v. Spells, 537 F. 3d 743, 752 (CAT7 2008) (“Tak-
ing flight calls the officer to give chase, and aside from any
accompanying risk to pedestrians and other motorists, such
flight dares the officer to needlessly endanger himself in pur-
suit”). Finally, in every §3(b)(1)(A) flight, the perpetrator
is armed with what can be a deadly weapon: a vehicle. See,
e. g., Scott v. Harris, 550 U. S. 372, 383 (2007) (noting that
“the threat posed by the flight on foot of an unarmed sus-
pect” was not “even remotely comparable to the extreme
danger to human life” posed by that vehicular chase); United
States v. Kendrick, 423 F. 3d 803, 809 (CA8 2005) (“[Tlhe
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dangerous circumstances surrounding a person’s attempt to
flee from law enforcement are compounded by the person’s
operation of a motor vehicle”); United States v. Aceves-
Rosales, 832 F. 2d 1155, 1157 (CA9 1987) (per curiam) (“It
is indisputable that an automobile . . . can be used as a
deadly weapon”).

In sum, every violation of §3(b)(1)(A) involves a defiant
suspect with a dangerous weapon committing a felony in
front of a police officer. Based on its elements, the potential
risk of intentional vehicular flight resembles “armed bur-
glary in the presence of a security guard” more than simple
burglary. Section 3(b)(1)(A) outlaws conduct with much
more risk—a far greater likelihood of confrontation with po-
lice and a greater chance of violence in that confrontation—
than burglary. It follows that the “the conduct encom-
passed by the elements of the offense, in the ordinary case,”
poses a greater risk of harm than the enumerated offense of
burglary. James, supra, at 208.

B

Common experience and statistical evidence confirm the
“potential risk” of intentional vehicular flight. Cf. Cham-
bers v. United States, 555 U. S. 122, 129 (2009) (statistical
evidence, though not always necessary, “strongly supports
the intuitive belief that failure to report does not involve a
serious potential risk of physical injury”). Data from the
National Highway Traffic Safety Administration show that
approximately 100 police officers, pedestrians, and occupants
of other cars are killed each year in chase-related crashes.
National Center for Statistics & Analysis, Fatalities in Motor
Vehicle Traffic Crashes Involving Police in Pursuit 37-56
(2010) (reporting 1,269 such deaths between 2000 and 2009).

The number injured must be much higher. Many thou-
sands of police chases occur every year. In California and
Pennsylvania, which collect statewide pursuit data, police
were involved in a combined total of more than 8,700 chases
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in 2007 alone. See Pennsylvania State Police Bureau of Re-
search & Development, Police Pursuits 2007 Annual Report;
Report to the Legislature, Senate Bill 719, California Police
Pursuits (Mar. 2008); see also Schultz, Hudak, & Alpert,
Emergency Driving and Pursuits, FBI Law Enforcement
Bulletin, Apr. 2009, pp. 1, 4 (surveying more than 2,100 police
officers and finding an average of just over one pursuit per
officer each year). And up to 41% of all chases involve a
crash, which always carries some risk of injury. Wells &
Falcone, Research on Police Pursuits: Advantages of Multi-
ple Data Collection Strategies, 20 Policing: Int’l J. Police
Strategies & Management 729, 740 (1997) (citing nine studies,
each showing a crash rate between 18% and 41%). Indeed,
studies show that 4% to 17% of all chases actually cause in-
jury. Ibid.; see also C. Lum & G. Fachner, Police Pursuits
in an Age of Innovation and Reform 57 (2008) (finding that
23.5% of flights involve a crash, and 9% of flights cause
injury).

An International Association of Chiefs of Police study of
7,737 pursuits across 30 States found 900 injuries, of which
313 were to police or bystanders. Ibid. As the majority
observes, that injury rate is just over four injuries per 100
chases, excluding injuries to the perpetrator. Ante, at 11.
By comparison, the injury rate for burglary and arson is
around three injuries per 100 crimes, or less. Ibid.; see also
Harrimon, supra, at 537 (citing similar arson statistics,
showing between one and three injuries per 100 fires, appar-
ently including injuries to perpetrators). Statistics support
what logic suggests: The ordinary case of intentional vehicu-
lar flight is risky, indeed, more so than some offenses listed
in ACCA.

These statistical risks of intentional flight merely reinforce
common sense and real world experience. See, e.g., Car-
roll & Woomer, Family Killed in Visalia Crash After Man
Flees From Sheriff’s Deputy, Visalia Times-Delta, Apr. 2-3,
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2011, p. 1A; Broward & Butler, Fleeing Car Hits Another; 5
People Injured, Florida Times-Union, Mar. 15, 2011, p. C2;
Klopott, Crash During Police Chase Kills Father of Four,
Washington Examiner, Nov. 22, 2010, p. 4; Fenton, Woman
Killed During Pursuit Identified, Baltimore Sun, July 27,
2010, p. 4A (reporting that a woman was killed when a flee-
ing suspect crashed into her car); Rein & Hohmann, Crashes,
Injuries Left in Wake of Pr. George’s-Baltimore Chase,
Washington Post, Nov. 22, 2009, p. C3 (noting injuries to two
police officers and an innocent motorist).

Also well known are the lawsuits that result from these
chases. See, e. g., Bowes, Claim Settled in Death of Officer,
Richmond Times-Dispatch, Mar. 28, 2007, p. B1 ($2.35 million
settlement for the family of an off-duty police officer killed
in a head-on collision with a police car chasing a suspect);
Cuculiansky, Stop-Stick Death Suit Settled, Daytona Beach
News-Journal, Aug. 4, 2010, p. 1C ($100,000 settlement for
the family of a man killed by a fleeing vehicle); Ostendorff,
Woman Sues City Police, Asheville Citizen-Times, June 17,
2010, p. A1 (woman sued police after they fired 10 shots into
the fleeing car she was riding in, wounding her); Gates,
$375,000 Awarded in Crash Lawsuit, Jackson, Miss.,
Clarion-Ledger, May 9, 2010, p. 1B (noting four police-chase
lawsuits won against the city in a single year and describing
an opinion awarding $375,000 to an injured third party); Pal-
lasch, $17.5 Million Awarded to Motorist Disabled in Police
Chase, Chicago Sun Times, Mar. 23, 2005, p. 18. In the real
world, everyone—police, citizens, and suspects who elect to
flee—knows that vehicular flight is dangerous.

C

Convictions under §3(b)(1)(A) further support this conclu-
sion. See, e. g., Mason v. State, 944 N. E. 2d 68, 69-70 (Ind.
App. 2011) (defendant suddenly drove his car toward police
officers, who then fired at him; he crashed into other cars
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and was Tasered); Jones v. State, 938 N. E. 2d 1248, 1253
(Ind. App. 2010) (defendant accelerated and crashed into a
police car); Haney v. State, 2010 WL 305813, *1 (Ind. App.,
Jan. 27, 2010) (defendant, who had been speeding, drove into
a yard, between two houses, and then into a field where he
crashed into a tree); Hape v. State, 903 N. E. 2d 977, 984, 985,
n. 4, 994 (Ind. App. 2009) (defendant fled for 40 minutes, at
times in excess of 100 mph and into oncoming traffic; police
fired at his truck at least 20 times; he was captured only
after driving into a flooded area); Smith v. State, 2009 WL
1766526, *1 (Ind. App., June 23, 2009) (defendant led police
on a stop-and-go chase for five minutes, which included
traveling at 30 mph through a stop sign and crowded parking
lot; he ultimately had to be chemical sprayed); Butler v.
State, 2009 WL 2706123, *1 (Ind. App., Aug. 28, 2009) (de-
fendant led a chase at speeds up to 80 mph, swerved into the
path of an oncoming vehicle, and eventually jumped from the
car while it was still moving); Amore v. State, 2008 WL
1032611, *1 (Ind. App., Apr. 11, 2008) (defendant led police
on a 15-mile chase at speeds up to 125 mph, ending in a
crash); Johnson v. State, 2008 WL 131195, *1 (Ind. App., Jan.
14, 2008) (defendant led a chase at 656—70 mph at 1 a.m. with
no tail lights, crashed his car, and caused a police car to
crash); Tinder v. State, 2008 WL 540772, *1, *3 (Ind. App.,
Feb. 29, 2008) (rev’g on other grounds) (defendant led a 12:30
a.m. chase, which ended when he ran off the road, crashed
through a corn silo, and hit a fence). Although these cases
are only a limited collection, their facts illustrate that con-
victions under §3(b)(1)(A) often involve highly dangerous
conduct.
II

Sykes argues that intentional vehicular flight is not a vio-
lent felony for two main reasons. First, he asserts that it is
possible to violate Indiana’s intentional vehicular flight stat-
ute without doing anything dangerous. Second, he urges
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that the existence of Ind. Code §35-44-3-3(b)(1)(B), which
includes “substantial risk” as an additional element, indi-
cates that §3(b)(1)(A) is nonrisky. Neither argument is

persuasive.
A

Sykes observes that it would violate the statute to flee at
low speed, obeying traffic signs and stopping after only a
short distance. See Woodward v. State, 770 N. E. 2d 897,
900-901 (Ind. App. 2002); post, at 38 (KAGAN, J., dissenting).
Such a flight, he urges, would not present “a serious poten-
tial risk of physical injury to another,” so a conviction under
the statute cannot categorically be a violent felony.

The fact that Sykes can imagine a nonrisky way to vio-
late §3(b)(1)(A) does not disprove that intentional vehicular
flight is dangerous “in the ordinary case.” See James, 550
U.S., at 208. It is also possible to imagine committing bur-
glary—an enumerated offense—under circumstances that
pose virtually no risk of physical injury. See id., at 207
(hypothesizing a “break-in of an unoccupied structure lo-
cated far off the beaten path and away from any potential
intervenors”).

Nor has Sykes established that the nonrisky scenario he
imagines is the ordinary violation of §3(b)(1)(A). Sykes of-
fers nothing more than two Indiana cases that, in his view,
are instances of nonrisky vehicular flight. See Swain wv.
State, 2010 WL 623720 (Ind. App., Feb. 23, 2010); Woodward,
supra, at 898. Yet not even those cases obviously involve
nonrisky conduct. In Swain, the defendant was a getaway
driver who picked up her boyfriend’s accomplice as he ran
on foot from two police officers. 2010 WL 623720, *1, *3.
As the officers approached the car and shouted to stop, she
yelled, “‘Hurry up. Come on. They’re coming,”” and drove
off as the runner jumped in. Id., at *1. She stopped 10 to
15 seconds later, when police vehicles converging on the
scene took up pursuit. Ibid. In Woodward, the defendant
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ignored a police siren for approximately a mile, passed sev-
eral good places to pull over, and drove all the way home,
but traveled at the speed limit of 45 mph and obeyed traffic
laws. 770 N. E. 2d, at 898. Eventually the defendant got
out of his car and shouted profanities at the officer, who drew
his pistol. Id., at 898, 901; see also id., at 901, 902 (observing
that the defendant had refused to stop “except on his own
terms” and noting “the dangers that could await a police
officer stopping where the citizen selects”). These two cases
fall well short of showing that intentional flight in Indiana is
ordinarily nonrisky.! See also post, at 41 (KAGAN, J., dis-
senting) (noting that the “intuition that dangerous flights
outstrip mere failures to stop . . . seems consistent with com-
mon sense and experience”).

B

Sykes also notes that a different subparagraph, §3(b)
(1)(B), covers intentional flight committed while “operat[ing]
a vehicle in a manner that creates a substantial risk of bodily
injury to another person,” whereas §3(b)(1)(A) has no such
element. From this, Sykes infers that § 3(b)(1)(A) necessar-
ily concerns only flight that does not present a serious poten-
tial risk. The argument is that, even though the elements
of §3(b)(1)(A) describe conduct that ordinarily will satisfy
the requisite level of risk, the presence of §3(b)(1)(B)
casts §3(b)(1)(A) in a less dangerous light. Post, at 43-44
(KAGAN, J., dissenting). But the fact that §3(b)(1)(B) in-
cludes “substantial risk of bodily injury” as an element does
not restrict §3(b)(1)(A) to nonrisky conduct.

First, apart from the existence of §3(b)(1)(B), the absence
of risk as an element of §3(b)(1)(A) does not mean that the

1Sykes certainly cannot use his own flight as an example. His
§3(b)(1)(A) conviction was based on fleeing from police in a damaged car
at night without headlights, driving on the wrong side of the road, weaving
through traffic, barreling through two yards and among bystanders, de-
stroying a fence, and crashing into a house. Ante, at 6; 2 App. 11 (Sealed).
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offense is not a violent felony. ACCA does not require that
a violent felony expressly include a risk of injury as an ele-
ment of the offense. Enumerated violent felonies like arson
and burglary have no such element.

Second, §3(b)(1)(B) is not a risky, aggravated version of
§3(b)(1)(A). Both are class D felonies, and at the time of
Sykes’ conviction, there was no statutory difference in pun-
ishment between them. Even now, the offenses remain of a
single class, meriting similar punishments.

The similarity in punishment for these related, overlap-
ping offenses suggests that §3(b)(1)(A) is the rough equiva-
lent of one type of §3(b)(1)(B) violation. Section 3(b)(1)(B)
enhances punishments for three separate types of intentional
misdemeanors: obstructing an officer, §3(a)(1); interfering
with service of process, §3(a)(2); and fleeing from a police
officer, §3(a)(3). Under §3(b)(1)(B), committing any of those
offenses while also drawing a deadly weapon, inflicting in-
jury, or “operat[ing] a vehicle in a manner that creates a
substantial risk of bodily injury to another person” has long
been a class D felony.

In 1998, the Indiana Legislature added §3(b)(1)(A) to pro-
vide that any use of a vehicle to flee from an officer under
§3(a)(3) is always a class D felony. Section 3(b)(1)(A) is, in
effect, a shortcut to the same punishment for one particu-
lar violation of §3(b)(1)(B).2 It is still the case that under

2Indiana law at the time of Sykes’ conviction presented two related
provisions, within a single statute, carrying the same punishment. One
was a broad provision that had risk as an element, and the other was a
narrower provision that did not. While JUSTICE KAGAN would infer that
the offense lacking risk as an element was likely not ordinarily risky, post,
at 41-43, I think it makes more sense to infer the opposite.

Consider reckless endangerment statutes. In Hawaii, for instance, it is
“reckless endangering in the second degree” either to “recklessly placle]
another person in danger of death or serious bodily injury,” Haw. Rev.
Stat. § 707-714(1)(a) (2009 Cum. Supp.), or to “[iIntentionally dischargfe] a
firearm in a populated area,” § 707-714(1)(b). I would infer that discharg-
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§3(b)(1)(B), using a vehicle to obstruct an officer or interfere
with service of process is a class D felony only if the vehicle
is “operate[d] . . . in a manner that creates a substantial risk
of bodily injury to another person.” But using a vehicle to
intentionally flee is always a class D felony, without any need
to prove risk. §3(b)(1)(A).

This rough equivalence between §3(b)(1)(A) and §3(b)
(1)(B) is borne out in Indiana case law. The conduct under-
lying the Indiana cases discussed above, see supra, at 21-
22, demonstrates that despite §3(b)(1)(B), convictions under
§3(b)(1)(A) include risky flights.

Third, the remainder of Indiana’s resisting law enforce-
ment statute confirms that its other provisions do not re-
serve §3(b)(1)(A) for nonrisky conduct. An intentional ve-
hicular flight becomes a class C felony if the vehicle is
operated “in a manner that causes serious bodily injury.”
Ind. Code §35-44-3-3(b)(2). The same act becomes a class

ing the firearm is deemed dangerous enough per se that the statute does
not require the State to prove danger in any given case. Other States
have similar statutes. See, e.g., Del. Code Ann., Tit. 11, §§603(a)(1),
(2) (2007); Wyo. Stat. Ann. §§6-2-504(a), (b) (1977-2009); Me. Rev. Stat.
Ann,, Tit. 17-A, §§301(1)(B)(1), (2) (Supp. 2010).

Similarly here, I infer that §3(b)(1)(A)’s upgrade of intentional flight to
a class D felony based on the use of a vehicle alone indicates that the
offense inherently qualifies as, or approximates, “operat[ing] a vehicle in
a manner that creates a substantial risk of bodily injury to another person”
under § 3(b)(1)(B).

JUSTICE KAGAN argues that if my reading were correct, the Indiana
Legislature would have removed the reference to vehicular flight from
§3(b)(1)(B) when it added §3(b)(1)(A). Post, at 47. There are at least
two problems with this reasoning. First, even though § 3(b)(1)(A) may be
redundant with § 3(b)(1)(B) as to the vehicular flight offenses in subsection
(@)(3), the reference to “operat[ing] a vehicle” in §3(b)(1)(B) is still inde-
pendently useful for the offenses in subsections (a)(1) and (2). Thus, it is
hardly strange for the legislature to have left the reference to “operat[ing]
a vehicle” in §3(b)(1)(B). Second, although JUSTICE KAGAN can envision
a more perfectly drafted statute, we do not require perfection in statutory
drafting. See, e. g., Bruesewitz v. Wyeth LLC, 562 U. S. 223, 236 (2011).
I think it clear enough what the statute means.
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B felony if someone is killed. §35-44-3-3(b)(3).> JUSTICE
KAGAN asserts that each of these “separate, escalating
crimes” captures an increasing degree of risk and necessarily
means that §3(b)(1)(A), the offense simpliciter, is less risky
than it otherwise seems. Post, at 42.

The flaw in this reasoning is that §§3(b)(2) and (3) enhance
punishment based solely on the results of the flight, not the
degree of risk it posed. Neither provision requires any ac-
tion by a suspect beyond that which satisfies the elements of
§3(b)(1)(A).* Rather, each provision addresses what hap-
pens when the risk inherent in a violation of §3(b)(1)(A) is
actualized and someone is hurt or killed. The risk of physi-
cal injury inherent in intentional vehicular flight simpliciter
was apparently clear enough to spur the Indiana Legislature
to specify greater penalties for the inevitable occasions when
physical injury actually occurs. By comparison, for obvi-
ously nonrisky felonies like insurance fraud or misappropria-
tion of escrow funds, legislatures do not specify what addi-
tional punishment is warranted when the crime kills or
injures bystanders or police. See, e. g., Ind. Code §35-43—
5-7.2; §35-43-9-7. In sum, §§3(b)(2) and (3) do not demon-
strate that §3(b)(1)(A) is less risky than it otherwise seems,
but instead support the idea that it is inherently risky.

* * *

Looking to the elements, statistics, common experience,
and cases, I conclude that in the ordinary case, Indiana’s
crime of intentional vehicular flight, §3(b)(1)(A), “involves
conduct that presents a serious potential risk of physical in-

3Indiana recently added that if a police officer dies, it becomes a class
A felony. 2010 Ind. Acts p. 1197.

4For that matter, each provision also could be satisfied by a flight that
did not satisfy §3(b)(1)(B), which casts further doubt on JUSTICE KAGAN’s
vision of the statutory scheme as a unified structure of neatly progress-
ing offenses with corresponding risk levels and punishments. See post,
at 41-42.
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jury to another.” 18 U. S. C. §924(e)(2)(B)(ii)). The crime is
therefore a violent felony under ACCA.

JUSTICE SCALIA, dissenting.

As the Court’s opinion acknowledges, this case is “another
in a series,” ante, at 4. More specifically, it is an attempt to
clarify, for the fourth time since 2007, what distinguishes
“violent felonies” under the residual clause of the Armed Ca-
reer Criminal Act (ACCA), 18 U. S. C. §924(e)(2)(B)(ii), from
other crimes. See James v. United States, 550 U.S. 192
(2007); Begay v. United States, 5563 U. S. 137 (2008); Cham-
bers v. United States, 555 U. S. 122 (2009). We try to include
an ACCA residual-clause case in about every second or third
volume of the United States Reports.

As was perhaps predictable, instead of producing a clarifi-
cation of the Delphic residual clause, today’s opinion pro-
duces a fourth ad hoc judgment that will sow further confu-
sion. Insanity, it has been said, is doing the same thing over
and over again, but expecting different results. Four times
is enough. We should admit that ACCA’s residual provision
is a drafting failure and declare it void for vagueness. See
Kolender v. Lawson, 461 U. S. 352, 357 (1983).

I

ACCA defines “violent felony,” in relevant part, as “any
crime punishable by imprisonment for a term exceeding one
year . ..that ...is burglary, arson, or extortion, involves use
of explosives, or otherwise involves conduct that presents a
serious potential risk of physical injury to another.” 18
U.S.C. §924(e)(2)(B)(ii)). Many years of prison hinge on
whether a crime falls within this definition. A felon con-
victed of possessing a firearm who has three prior violent-
felony convictions faces a 15-year mandatory minimum
sentence and the possibility of life imprisonment. See
§924(e)(1); see United States v. Harrison, 558 F. 3d 1280,
1282, n. 1 (CA11 2009). Without those prior convictions, he
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would face a much lesser sentence, which could not possibly
exceed 10 years. See §924(a)(2).

Vehicular flight is a violent felony only if it falls within
ACCA’s residual clause; that is, if it “involves conduct that
presents a serious potential risk of physical injury to an-
other.” §924(e)(2)(B)(ii). Today’s opinion says, or initially
seems to say, that an offense qualifies as a violent felony
if its elements, in the typical case, create a degree of risk
“‘comparable to that posed by its closest analog among the
enumerated offenses.”” Ante, at 8. That is a quotation
from the Court’s opinion in the first of our residual-clause
trilogy, James, 550 U. S., at 203. I did not join that opinion
because I thought it should suffice if the elements created a
degree of risk comparable to the least risky of the enumer-
ated offenses, whether or not it was the closest analog. See
1d., at 230 (SCALIA, J., dissenting). The problem with apply-
ing the James standard to the present case is that the ele-
ments of vehicular flight under Indiana law are not analogous
to any of the four enumerated offenses. See Ind. Code § 35—
44-3-3 (2004). Nor is it apparent which of the enumerated
offenses most closely resembles, for example, statutory rape,
see United States v. Daye, 571 F. 3d 225, 228-236 (CA2 2009);
possession of a sawed-off shotgun, see United States v.
Upton, 512 F. 3d 394, 403-405 (CA7 2008); or a failure to
report to prison, see Chambers, supra. 1 predicted this in-
adequacy of the “closest analog” test in my James dissent.
See 550 U. S., at 215.

But as it turns out, the Court’s inability to identify an ana-
log makes no difference to the outcome of the present case.
For today’s opinion introduces the James standard with the
words “[flor instance,” ante, at 8. It is (according to the
Court) merely one example of how the enumerated crimes
(burglary, arson, extortion, and crimes using explosives)
“provide guidance.” Ibid. And the opinion then proceeds
to obtain guidance from the risky-as-the-least-risky test that
I suggested (but the Court rejected) in James—finding ve-
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hicular flight at least as risky as both arson and burglary.
See ante, at 6-9.

But what about the test that determined the outcome in
our second case in this “series”—the “purposeful, violent,
and aggressive” test of Begay? Fear not. That incompati-
ble variation has been neither overlooked nor renounced in
today’s tutti-frutti opinion. “In many cases,” we are told, it
“will be redundant with the inquiry into risk.” Ante, at 13.
That seems to be the case here—though why, and when it
will not be the case, are not entirely clear. The Court’s ac-
cusation that Sykes “overreads the opinions of this Court,”
ante, at 12, apparently applies to his interpretation of Be-
gay’s “purposeful, violent, and aggressive” test, which the
Court now suggests applies only “to strict-liability, negli-
gence, and recklessness crimes,” ante, at 13. But that
makes no sense. If the test excluded only those uninten-
tional crimes, it would be recast as the “purposeful” test,
since the last two adjectives (“violent, and aggressive”)
would do no work. For that reason, perhaps, all 11 Circuits
that have addressed Begay “overreald]” it just as Sykes
does*—and as does the Government, see Brief for United
States 8.

The only case that is not brought forward in today’s opin-
ion to represent yet another test is the third and most recent
in the trilogy, Chambers, 555 U. S. 122—which applied both
the risky-as-the-least-risky test and the “purposeful, violent,
and aggressive” test to reach the conclusion that failure to

*See United States v. Holloway, 630 F. 3d 252, 260 (CA1 2011); United
States v. Brown, 629 F. 3d 290, 295-296 (CA2 2011) (per curiam); United
States v. Lee, 612 F. 3d 170, 196 (CA3 2010); United States v. Jenkins, 631
F. 3d 680, 683 (CA4 2011); United States v. Harrimon, 568 F. 3d 531, 534
(CA5 2009); United States v. Young, 580 F. 3d 373, 377 (CA6 2009); United
States v. Sommenberg, 628 F. 3d 361, 364 (CAT 2010); United States v.
Boyce, 633 F. 3d 708, 711 (CA8 2011); United States v. Terrell, 593 F. 3d
1084, 1089-1091 (CA9 2010); United States v. Ford, 613 F. 3d 1263, 1272—
1273 (CA10 2010); United States v. Harrison, 5568 F. 3d 1280, 1295-1296
(CA11 2009).
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report for periodic incarceration was not a crime of violence
under ACCA. But today’s opinion does cite Chambers for
another point: Whereas James rejected the risky-as-the-
least-risky approach because, among other reasons, no “hard
statistics” on riskiness “have been called to our attention,”
550 U.S., at 210; and whereas Begay made no mention of
statistics; Chambers explained (as today’s opinion points out)
that “statistical evidence sometimes ‘helps provide a conclu-
sive . . . answer’ concerning the risks that crimes present,”
ante, at 10 (quoting Chambers, supra, at 129). Today’s opin-
ion then outdoes Chambers in the volume of statistics that it
spews forth—statistics compiled by the International Associ-
ation of Chiefs of Police concerning injuries attributable to
police pursuits, ante, at 11; statistics from the Department of
Justice concerning injuries attributable to burglaries, ibid.;
statistics from the U. S. Fire Administration concerning inju-
ries attributable to fires, ibid.; and (by reference to JUSTICE
THOMAS’s concurrence) statistics from the National Center
for Statistics & Analysis, the Pennsylvania State Police Bu-
reau of Research, the FBI Law Enforcement Bulletin and
several articles published elsewhere concerning injuries at-
tributable to police pursuits, ante, at 10 (citing ante, at 19-20
(THOMAS, J., concurring in judgment)).

Supreme Court briefs are an inappropriate place to de-
velop the key facts in a case. We normally give parties
more robust protection, leaving important factual questions
to district courts and juries aided by expert witnesses and
the procedural protections of discovery. See Fed. Rules
Crim. Proc. 16(a)(1)(F), (G); Fed. Rules Evid. 702-703, 705.
An adversarial process in the trial courts can identify flaws
in the methodology of the studies that the parties put for-
ward; here, we accept the studies’ findings on faith, without
examining their methodology at all. The Court does not ex-
amine, for example, whether the police-pursuit data on which
it relies is a representative sample of all vehicular flights.
The data may be skewed toward the rare and riskier forms
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of flight. See post, at 40, n. 4 (KAGAN, J., dissenting). We
also have no way of knowing how many injuries reported in
that data would have occurred even absent pursuit, by a
driver who was driving recklessly even before the police
gave chase. Similar questions undermine confidence in the
burglary and arson data the Court cites. For example, the
Court relies on a U. S. Fire Administration dataset to con-
clude that 3.3 injuries occur per 100 arsons. See ante, at 11.
But a 2001 report from the same U. S. Fire Administration
suggests that roughly one injury occurs per 100 arsons. See
Arson in the United States, Vol. 1 Topical Fire Research
Series, No. 8, pp. 1-2 (rev. Dec. 2001), online at http:/www.
usfa.dhs.gov/downloads/pdf/tfrs/v1i8-508.pdf (as visited May
27, 2011, and available in Clerk of Court’s case file). The
Court does not reveal why it chose one dataset over another.
In sum, our statistical analysis in ACCA cases is untested
judicial factfinding masquerading as statutory interpreta-
tion. Most of the statistics on which the Court relies today
come from Government-funded studies, and did not make an
appearance in this litigation until the Government’s merits
brief to this Court. See Brief for Petitioner 17; see also
Chambers, supra, at 128-129 (demonstrating that the same
was true in that case).

But the more fundamental problem with the Court’s use
of statistics is that, far from eliminating the vagueness of the
residual clause, it increases the vagueness. Vagueness, of
course, must be measured ex ante—before the Court gives
definitive meaning to a statutory provision, not after. Noth-
ing is vague once the Court decrees precisely what it means.
And is it seriously to be expected that the average citizen
would be familiar with the sundry statistical studies showing
(if they are to be believed) that this-or-that crime is more
likely to lead to physical injury than what sundry statistical
studies (if they are to be believed) show to be the case for
burglary, arson, extortion, or use of explosives? To ask the
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question is to answer it. A few words, then, about unconsti-
tutional vagueness.
II

When I dissented from the Court’s judgment in James,
I said that the residual clause’s “shoddy draftsmanship” put
courts to a difficult choice:

“They can (1) apply the ACCA enhancement to virtually
all predicate offenses, . . . ; (2) apply it case by case in
its pristine abstraction, finding it applicable whenever
the particular sentencing judge (or the particular re-
viewing panel) believes there is a ‘serious potential risk
of physical injury to another’ (whatever that means);
(3) try to figure out a coherent way of interpreting the
statute so that it applies in a relatively predictable and
administrable fashion to a smaller subset of crimes; or
(4) recognize the statute for the drafting failure it is and
hold it void for vagueness ....” 550 U.S., at 229-230.

My dissent “tried to implement,” id., at 230, the third option;
and the Court, I believed, had chosen the second. “Today’s
opinion,” I wrote, “permits an unintelligible criminal statute
to survive uncorrected, unguided, and unexplained.” Id.,
at 230-231.

My assessment has not been changed by the Court’s later
decisions in the ACCA “series.” Today’s opinion, which
adds to the “closest analog” test (James) the “purposeful,
violent, and aggressive” test (Begay), and even the risky-as-
the-least-risky test that I had proposed as the exclusive cri-
terion, has not made the statute’s application clear and
predictable. And all of them together—or even the risky-
as-the-least-risky test alone, I am now convinced—never
will. The residual-clause series will be endless, and we will
be doing ad hoc application of ACCA to the vast variety of
state criminal offenses until the cows come home.
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That does not violate the Constitution. What does violate
the Constitution is approving the enforcement of a sentenc-
ing statute that does not “give a person of ordinary intelli-
gence fair notice” of its reach, United States v. Batchelder,
442 U. S. 114, 123 (1979) (internal quotation marks omitted),
and that permits, indeed invites, arbitrary enforcement, see
Kolender, 461 U.S., at 357. The Court’s ever-evolving in-
terpretation of the residual clause will keep defendants and
judges guessing for years to come. The reality is that the
phrase “otherwise involves conduct that presents a serious
potential risk of physical injury to another” does not clearly
define the crimes that will subject defendants to the greatly
increased ACCA penalties. It is not the job of this Court
to impose a clarity which the text itself does not honestly
contain. And even if that were our job, the further reality
is that we have by now demonstrated our inability to accom-
plish the task.

We have, I recognize, upheld hopelessly vague criminal
statutes in the past—indeed, in the recent past. See, e. g,
Skilling v. United States, 561 U. S. 358 (2010). That is re-
grettable, see id., at 415 (SCALIA, J., concurring in part and
concurring in judgment). What sets ACCA apart from
those statutes—and what confirms its incurable vagueness—
is our repeated inability to craft a principled test out of the
statutory text. We have demonstrated by our opinions that
the clause is too vague to yield “an intelligible principle,”
ante, at 15, each attempt to ignore that reality producing a
new regime that is less predictable and more arbitrary than
the last. ACCA’s residual clause fails to speak with the clar-
ity that criminal proscriptions require. See United States
v. L. Cohen Grocery Co., 255 U. S. 81, 89-90 (1921).

The Court believes that the residual clause cannot be un-
constitutionally vague because other criminal prohibitions
also refer to the degree of risk posed by a defendant’s con-
duct. See ante, at 15-16. Even apart from the fact that our
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opinions dealing with those statutes have not displayed the
confusion evident in our four ACCA efforts, this is not the
first time I have found the comparison unpersuasive:

“None of the provisions the Court cites . . . is similar
in the crucial relevant respect: None prefaces its
judicially-to-be-determined requirement of risk of physi-
cal injury with the word ‘otherwise,” preceded by four
confusing examples that have little in common with re-
spect to the supposedly defining characteristic. The
phrase ‘shades of red,” standing alone, does not generate
confusion or unpredictability; but the phrase ‘fire-engine
red, light pink, maroon, navy blue, or colors that other-
wise involve shades of red’ assuredly does so.” James,
supra, at 230, n. 7.

Of course even if the cited statutes were comparable, repeti-
tion of constitutional error does not produce constitutional
truth.

* * *

We face a Congress that puts forth an ever-increasing vol-
ume of laws in general, and of criminal laws in particular.
It should be no surprise that as the volume increases, so
do the number of imprecise laws. And no surprise that our
indulgence of imprecisions that violate the Constitution en-
courages imprecisions that violate the Constitution. Fuzzy,
leave-the-details-to-be-sorted-out-by-the-courts legislation is
attractive to the Congressman who wants credit for address-
ing a national problem but does not have the time (or per-
haps the votes) to grapple with the nitty-gritty. In the field
of criminal law, at least, it is time to call a halt. I do not
think it would be a radical step—indeed, I think it would
be highly responsible—to limit ACCA to the named violent
crimes. Congress can quickly add what it wishes. Because
the majority prefers to let vagueness reign, I respectfully
dissent.
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JUSTICE KAGAN, with whom JUSTICE GINSBURG joins,
dissenting.

Vehicular flight comes in different varieties, and so too the
statutes that criminalize the conduct. A person may at-
tempt to outrun police officers by driving recklessly and at
high speed, in disregard of traffic laws and with disdain for
others’ safety. Or a person may fail to heed an officer’s com-
mand to pull over, but otherwise drive in a lawful manner,
perhaps just trying to find a better place to stop. In Indi-
ana, as in most States, both of these individuals are law-
breakers. But in Indiana, again as in most States, the law
takes account of the differences between them, by distin-
guishing simple from aggravated forms of vehicular flight.
Unlike the Court, I would attend to these distinctions when
deciding which of Indiana’s several vehicular flight crimes
count as “violent felon[ies]” under the Armed Career Crimi-
nal Act (ACCA), 18 U.S.C. §924(e)(2)(B). Because peti-
tioner Marcus Sykes was convicted only of simple vehicular
flight, and not of any flight offense involving aggressive or
dangerous activity, I would find that he did not commit a
“violent felony” under ACCA.

I

As the Court relates, we must decide whether the crime
of which Sykes was convicted falls within ACCA’s “residual
clause.” See ante, at 8. To do so, the crime must “pre-
sen[t] a serious potential risk of physical injury to another,”
§924(e)(2)(B)(ii), and involve conduct that is “purposeful, vio-
lent, and aggressive,” Begay v. United States, 553 U. S. 137,
145 (2008).! Because we use the “categorical approach,” we

T understand the majority to retain the “purposeful, violent, and ag-
gressive” test, but to conclude that it is “redundant” in this case. See
ante, at 13. Like JUSTICE SCALIA, see ante, at 30 (dissenting opinion),
I find this conclusion puzzling. I do not think the majority could mean to
limit the test to “strict-liability, negligence, and recklessness crimes.”
Ante, at 13 (majority opinion). As JUSTICE SCALIA notes, see ante, at 30,
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do not concern ourselves with Sykes’s own conduct. See
Taylor v. United States, 495 U. S. 575, 602 (1990). Nor do
we proceed by exploring whether some platonic form of an
offense—here, some abstract notion of vehicular flight—sat-
isfies ACCA’s residual clause. We instead focus on the ele-
ments of the actual state statute at issue. Cf. Chambers v.
United States, 555 U. S. 122, 126-127 (2009) (breaking down
an Illinois statute into discrete offenses to decide whether
the crime of conviction fit within the residual clause); James
v. United States, 550 U. S. 192, 202 (2007) (examining how
Florida’s law defined attempted burglary to determine if the
residual clause included that offense). More particularly, we
ask whether “the conduct encompassed by the elements” of
that statute, “in the ordinary case” (not in every conceivable
case), involves the requisite danger and violence. Id., at
208. By making this inquiry, we attempt to determine
whether the crime involved is “characteristic of the armed
career criminal”—or otherwise said, whether the prohibited
conduct is of a kind that “makes more likely that an offender,
later possessing a gun, will use that gun deliberately to harm
a victim.” Begay, 553 U.S., at 145 (internal quotation
marks omitted).

Under this approach, some vehicular flight offenses should
count as violent felonies under ACCA. Consider, for exam-
ple, a statute that makes it a crime to “willfully flee from a
law enforcement officer by driving at high speed or other-
wise demonstrating reckless disregard for the safety of oth-

that would be to eliminate the test’s focus on “violence” and “aggression.”
And it would collide with Chambers v. United States, 555 U.S. 122
(2009)—a decision the majority cites approvingly, see ante, at 10—which
applied the test to an intentional crime. See 555 U. S., at 128 (opinion of
the Court), 130 (Appendix A to opinion of the Court) (holding that “know-
in[g] fail[ure] to report to a penal institution” does not involve “purposeful,
violent, and aggressive conduct” (internal quotation marks omitted)). So
I assume this test will make a resurgence—that it will be declared non-
redundant—the next time the Court considers a crime, whether inten-
tional or not, that involves risk of injury but not aggression or violence.
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ers.” Such a statute, by its terms, encompasses conduct
that ordinarily “presents a serious potential risk of physical
injury to another.” §924(e)(2)(B)(ii). And the covered con-
duct qualifies as “purposeful, violent, and aggressive.” Id.,
at 145. When a motorist responds to an officer’s signal to
stop by increasing his speed or taking reckless evasive ac-
tion, he turns his car into a weapon and provokes confronta-
tion. In so doing, he engages in behavior “roughly similar,
in kind as well as in degree of risk posed,” to that involved in
ACCA’s enumerated offenses—the sort of conduct, in other
words, “typically committed by . . . ‘armed career crimi-
nals.”” Id., at 143, 146. Like the majority, see ante, at
11-12, T therefore would classify crimes of this type—call
them aggravated vehicular flight offenses—as violent felon-
ies under ACCA.

But a vehicular flight offense need not target aggressive
and dangerous behavior. Imagine the converse of the stat-
ute described above—a statute making it a crime to “will-
fully flee from a law enforcement officer without driving at
high speed or otherwise demonstrating reckless disregard
for the safety of others.” That hypothetical statute ad-
dresses only simple vehicular flight: mere disregard of a po-
lice officer’s directive to stop, devoid of additional conduct
creating risk to others. This behavior—often called “failure
to stop”—is illegal in most States (under a wide variety of
statutory provisions). In Indiana, for example, a driver who
“knowl[s] that a police officer wishes to effectuate a traffic
stop” may commit a felony if he attempts to “choose the loca-
tion of the stop,” rather than pulling over immediately; it
makes no difference that the driver “did not speed or disobey
any . .. traffic laws.” Woodward v. State, 770 N. E. 2d 897,
902 (Ind. App. 2002).2 But a mere failure to stop does not

2The majority attempts to show that Woodward involved conduct more
risky and violent than a simple failure to stop. See ante, at 5-6; see also
ante, at 23—-24 (THOMAS, J., concurring in judgment). But the facts of that
case, like the facts of this one, are irrelevant. Under ACCA, all that mat-
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usually “presen[t] a serious potential risk of physical injury
to another,” §924(e)(2)(B)(ii), any more than normal driving
does. Nor is this conduct “violent . . . and aggressive.”
Begay, 553 U. S., at 145; see Brief for United States 43 (char-
acterizing as “nonviolent” a flight from police that complies
with “all traffic laws”). True, the offender is ignoring a
command he should obey. But nothing in his behavior is
affirmatively belligerent: It does not “show an increased like-
lihood that [he] is the kind of person who might deliber-
ately point the gun and pull the trigger.” Begay, 553 U. S.,
at 146.> And so, under our precedents, a statute crimi-
nalizing only simple vehicular flight would not fall within
ACCA’s residual clause. I do not understand the majority
to disagree.

The Indiana provision under which Sykes was convicted
straddles the two hypothetical statutes I have just described.
That provision, subsection (b)(1)(A), states that a person
commits a felony if he “flees from a law enforcement officer”
while “us[ing] a vehicle.” Ind. Code §§35-44-3-3(a)(3),
(b)(1)(A) (2009). As the Indiana courts have recognized, the
subsection thus criminalizes mere failure to stop, which
should not count as a violent felony under ACCA. See
Woodward, 770 N. E. 2d 897; supra, at 38, and n. 2. But the
provision also includes more violent forms of vehicular flight:
It covers a person who speeds or drives recklessly, who leads

ters is the elements of the offense, and the Indiana Court of Appeals held
in Woodward that a person who “merely fail[s] to stop” for police, and does
nothing more, commits a felony under state law. 770 N. E. 2d, at 900-902.

3Indeed, a driver may refrain from pulling over immediately out of con-
cern for his own safety. He may worry, for example, that road conditions
make it hazardous to stop. Or a driver may fear that the person initiating
the stop is a criminal rather than a police officer. See, e. g., Brennan,
Rapist To Spend Life in Prison, Tampa Tribune, Feb. 18, 2011, Metro sec-
tion, p. 3 (“[A man] impersonating a police officer . . . used the ruse to pull
over a woman . . . and then kidnap and rape her”); DeKunder, Watch for
“Fake” Police, Local Authorities Warn, Northeast Herald, Jan. 14, 2010,
pp- 12, 13 (noting several similar incidents).
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the police on a “Hollywood-style car chase,” Scott v. Harris,
550 U. S. 372, 380 (2007), and who endangers police officers,
other drivers, and pedestrians. And so the “conduct encom-
passed by the elements” of this subsection, James, 550 U. S.,
at 208, runs the gamut—from simple to aggravated vehicular
flight, from the least violent to the most violent form of the
activity. Accord, ante, at 24 (THOMAS, J., concurring in
judgment) (stating that subsection (b)(1)(A) is “not re-
strict[ed] .. . to nonrisky conduct”). The question presented
is whether such a facially broad provision meets the require-
ments of ACCA’s residual clause.

If subsection (b)(1)(A) were the whole of Indiana’s law on
vehicular flight, the majority would have a reasonable argu-
ment that the provision does so. As noted, a statute fits
within the residual clause if it covers conduct that in the
ordinary case—not in every conceivable case—poses serious
risk of physical injury and is purposeful, violent, and aggres-
sive. See James, 550 U. S., at 208; Begay, 5563 U. S., at 145.
We therefore must decide what the ordinary case of vehicu-
lar flight actually is. Is it the person trying to escape from
police by speeding or driving recklessly, in a way that endan-
gers others? Or is it instead the person driving normally
who, for whatever reason, fails to respond immediately to a
police officer’s signal? The Government has not presented
any empirical evidence addressing this question, and such
evidence may not in fact exist.! See Wells & Falcone, Re-

4The Government offers anecdotal examples and statistical surveys of
vehicular flights, see Brief for United States 13-15, 17-22, but none helps
to answer whether the “ordinary” case of vehicular flight is aggravated or
simple. Cf. ante, at 31-33 (SCALIA, J., dissenting). The anecdotes and all
but one of the surveys demonstrate only that some vehicular flights result
in serious injury, a proposition no one does or could dispute. The single
statistical study cited by the Government that posits an injury rate for
vehicular flight concludes that about 4% of 7,737 reported police pursuits
harmed police or bystanders. But that study may well involve only ag-
gravated flights. See C. Lum & G. Fachner, Police Pursuits in an Age of
Innovation and Reform 55 (2008) (noting that the study relies on voluntary
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search on Police Pursuits: Advantages of Multiple Data Col-
lection Strategies, 20 Policing Int’l J. Police Strategies &
Management 729 (1997) (“Collecting valid and reliable data
on policing activities is a perennial problem . ... This is
particularly true when studying . . . vehicle pursuits”);
cf. Begay, 553 U. S., at 154 (SCALIA, J., concurring in judg-
ment) (“Needless to say, we do not have these relevant sta-
tistics”). But the majority’s intuition that dangerous flights
outstrip mere failures to stop—that the aggravated form of
the activity is also the ordinary form—seems consistent with
common sense and experience. So that judgment, even
though unsupported by data, would likely be sufficient to jus-
tify the Court’s conclusion were subsection (b)(1)(A) the only
relevant provision.

But subsection (b)(1)(A) does not stand alone, and the con-
text of the provision casts a different light on it. Like a
great many States (45 by my count), Indiana divides the
world of vehicular flight into discrete categories, correspond-
ing to the seriousness of the criminal behavior. At the time
of Sykes’s conviction, Indiana had four degrees of vehicular
flight, only the first of which—subsection (b)(1)(A)—covered
mere failure to stop.® See Ind. Code §35-44-3-3. Indiana
classified as a felon any person who:

» “flees from a law enforcement officer” while “us[ing] a
vehicle,” §3(b)(1)(A);

* “flees from a law enforcement officer” while “operat[ing]
a vehicle in a manner that creates a substantial risk of
bodily injury to another person,” §3(b)(1)(B);®

and non-systematic reporting and that participating police departments
might not have reported “informal” incidents). And even assuming the
study is comprehensive, it is entirely consistent with the possibility that
the “ordinary case”—i. e., the most common form—of vehicular flight is
mere failure to stop, which produces a much lower rate of injury.

5 After Sykes’s conviction, Indiana added yet a fifth degree. See 2010
Ind. Acts p. 1197. The four degrees described above remain unchanged.

5This provision also bars a range of other conduct. See n. 9, infra.
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* “flees from a law enforcement officer” while “operat[ing]
a vehicle in a manner that causes serious bodily injury
to another person,” §3(b)(2); or

* “flees from a law enforcement officer” while “operat[ing]
a vehicle in a manner that causes the death of another
person,” §3(b)(3) (all emphasis added).

Vehicular flight in Indiana is therefore not a single offense,
but instead a series of separate, escalating crimes. Each
category captures conduct more dangerous than the one be-
fore it, as shown by the language italicized above.” And at
the very beginning of this series is subsection (b)(1)(A), the
offense of which Sykes was convicted.

That placement alters the nature of the analysis. We
have previously examined the way statutory provisions re-
late to each other to determine whether a particular provi-
sion counts as a violent felony under ACCA. In Chambers,
555 U. S., at 126-127, we considered an Illinois statute pro-
hibiting within a single section several different kinds of be-
havior, including escape from a penal institution and failure
to report to a penal institution. The courts below had
treated the statute as defining a single crime of felonious
escape and held that crime to qualify as a violent felony
under ACCA. See 1id., at 125; United States v. Chambers,
473 F. 3d 724, 725-726 (CA7 2007). We disagreed, stating

"JUSTICE THOMAS attempts to bisect this series by stating that the two
most serious degrees of aggravated vehicular flight “enhance punishment
based solely on the results of the flight, not the degree of risk it posed.”
Ante, at 27. But conduct that leads to serious injury or death is ordi-
narily more risky, viewed ex ante, than conduct that does not produce
these results. And in any event, the fundamental point here is that the
Indiana statute grades vehicular flight according to the seriousness of the
behavior—ranging from flight that need not pose any risk of harm,
through flight posing a substantial risk of harm, to flight involving a cer-
tainty of harm. Subsections (b)(2) and (b)(3) thus underscore that Indiana
has divided the world of vehicular flight into discrete, ascending crimes,
rather than treating all vehicular flight as of a piece.
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that failure to report was a distinet offense, which did not
meet ACCA’s requirements. That was so, we stated, be-
cause “[t]he behavior that likely underlies a failure to report
would seem less likely to involve a risk of physical harm than
the less passive, more aggressive behavior underlying an es-
cape from custody.” Chambers, 555 U. S., at 127. In addi-
tion, we noted, the statute “list[ed] escape and failure to re-
port separately (in its title and its body).” Ibid. We thus
considered the failure-to-report clause in its statutory con-
text—as one part of a legislature’s delineation of related
criminal offenses—to determine whether the behavior it en-
compassed ordinarily poses a serious risk of injury.

That same focus on statutory structure resolves this case,
because it reveals subsection (b)(1)(A) to aim at a single
form—the least serious form—of vehicular flight. Remem-
ber: Indiana has made a purposeful choice to divide the full
spectrum of vehicular flight into different degrees, based on
the danger associated with a driver’s conduct. Once again,
starting with the most serious conduct: flight resulting in
death; flight resulting in physical injury; flight creating a
substantial risk of physical injury; flight. That last cate-
gory—flight—almost screams to have the word “mere”
placed before it. Under the Indiana statute, flight—the con-
duct prohibited by subsection (b)(1)(A)—is what is left over
when no aggravating factor causing substantial risk or harm
exists. Put on blinders, and the subsection is naturally un-
derstood to address all flight, up to and including the most
dangerous kinds. But take off those blinders—view the
statute as a whole—and the subsection is instead seen to
target failures to stop.

In this vein, the distinction between subsections (b)(1)(A)
and (b)(1)(B) is especially telling. As noted, subsection
(b)(1)(B) prohibits vehicular flight that “creates a substantial
risk of bodily injury to another person.” That language
almost precisely tracks the phrasing of ACCA’s residual
clause, which refers to conduct that “presents a serious
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potential risk of physical injury to another.” 18 U.S.C.
§924(e)(2)(B)(ii). This correspondence indicates that the
conduct criminalized under subsection (b)(1)(B) qualifies as a
violent felony under ACCA. But subsection (b)(1)(A) lacks
the very feature that makes subsection (b)(1)(B) and ACCA
such a perfect match: It does not require any behavior that
poses serious risk to others. This difference in statutory
elements indicates that subsection (b)(1)(B)—but ot subsec-
tion (b)(1)(A)—is directed toward the conduct described in
ACCA’s residual clause. To count both as ACCA offenses is
to pay insufficient heed to the way the Indiana Legislature
drafted its statute—as a series of escalating offenses, rang-
ing from the simple to the most aggravated.®

II

The Court does not deny that a State’s decision to divide
a generic form of conduct (like vehicular flight) into separate,
escalating crimes may make a difference under ACCA;
rather, the Court declines to address that question. See
ante, at 15. The Court rejects the structural argument here
for one, and only one, reason. Indiana, the majority says,
“treats violations of subsections (b)(1)(A) and (b)(1)(B) as
crimes of the same magnitude”: They are both class D felon-
ies carrying the same punishment.” Ante, at 14. See also

8 None of this is to deny that prosecutors may sometimes charge violent
and dangerous offenders under subsection (b)(1)(A). A prosecutor may
elect to use a lower grade of vehicular flight when he could use a higher
one, either as a matter of discretion or because the defendant entered into
a plea bargain. This case provides one example, see ante, at 16 (majority
opinion), and JUSTICE THOMAS offers several others, see ante, at 21-22.
But as everyone agrees, what matters in determining whether an offense
qualifies under ACCA’s residual clause is the “ordinary case” of conviction.
And in the absence of reliable empirical evidence, the structure of the
Indiana statute provides the best way to discern the ordinary case under
each subsection.

9The Government spurns the structural argument on a different ground,
contending that subsection (b)(1)(A) is not a lesser included offense of sub-
section (b)(1)(B). The Court wisely does not accept this claim. Both sub-
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ante, at 25-26 (THOMAS, J., concurring in judgment). But
the Court is wrong to think that fact dispositive.

In general, “similar punishment does not necessarily imply
similar risk” (or similar violence). James, 550 U. S., at 217
(ScALI4, J., dissenting). Because this is so, the Court has
never suggested that all state offenses falling within a single
felony class and subject to the same penalties must receive
the same treatment under ACCA. To the contrary, we have
always focused on the “conduct encompassed by the elements
of the offense,” id., at 208 (majority opinion)—an inquiry that
does not mention the offense’s sentencing consequences.
And that is for good reason. It would be quite remarkable if
either all or none of Indiana’s (or any State’s) class D felonies
satisfied the requirements of the residual clause. In Indi-
ana, other such felonies, subject to “the same magnitude”
of punishment, ante, at 14, include election fraud, computer
tampering, and “cemetery mischief.” See Ind. Code §3-14-
2-1 et seq. (2009); § 35-43-1-4; § 35-43-1-2.1. I presume the

sections (b)(1)(A) and (b)(1)(B) involve the use of a vehicle to flee, with
subsection (b)(1)(B) additionally requiring that this use “creat[e] a sub-
stantial risk of bodily injury.” So a fleeing driver who violates subsection
(b)(1)(B) necessarily runs afoul of subsection (b)(1)(A) as well. The Gov-
ernment contends, in response, that a person can violate subsection
()(1)(B) and not (b)(1)(A) by engaging in conduct other than vehicular
flight. See Brief for United States 48-49, n. 11. That is because sub-
section (b)(1)(B) additionally prohibits “obstruct[ing]” or “resist[ing]” a
police officer by a variety of means, including through use of a vehicle.
But Indiana law makes clear that subsection (b)(1)(A) still counts as a
lesser included offense of subsection (b)(1)(B) in any prosecution involv-
ing vehicular flight. See Wright v. State, 658 N. E. 2d 563, 566-567
(Ind. 1995) (holding a crime to be a lesser included offense if its elements
are “factually” subsumed within another offense). And even if that were
not the case, it should make no difference. The meaningful question for
purposes of ACCA is whether subsection (b)(1)(B)’s prohibition of ag-
gravated vehicular flight indicates that subsection (b)(1)(A) targets sim-
ple vehicular flight. That a person can violate subsection (b)(1)(B)
by means independent of any vehicular flight has no bearing on that
question.
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Court does not also intend to treat these offenses as violent
felonies under ACCA.

Moreover, Indiana sentencing law has always enabled
judges to take account of the difference between subsections
(b)(1)(A) and (b)(1)(B) in imposing punishment. As the ma-
jority notes, ante, at 14, Indiana provides for a range of
prison terms for class D felonies, stretching from six months
to three years. And in deciding what term to impose (or
whether to suspend the term), courts may consider an array
of aggravating factors—including whether the crime “threat-
ened serious harm to persons,” § 35-38-1-7.1(b)(1). Convic-
tions under subsections (b)(1)(A) and (b)(1)(B) therefore may
produce widely varying sentences, as judges respond to the
different forms of vehicular flight targeted by the offenses.

The Court argues, in support of its position, that the “simi-
larity in punishment” reveals that the conduct falling within
subsection (b)(1)(A) is “rough[ly] equivalent,” in terms of
risk, to the conduct falling within subsection (b)(1)(B).
Ante, at 14 (internal quotation marks omitted); see also ante,
at 25-26 (THOMAS, J., concurring in judgment). More spe-
cifically, the Court claims that the Indiana Legislature added
subsection (b)(1)(A) to the statute in 1998 because it deter-
mined that vehicular flight is per se risky—and that all such
flight therefore deserves the same punishment as is meted
out to the various non-flight conduct that subsection (b)(1)(B)
prohibits upon a showing of risk. See ante, at 14; see also
n. 9, supra. But that argument disregards the legislature’s
decision to criminalize vehicular flight in both provisions—
that is, to retain subsection (b)(1)(B)’s prohibition on risky
vehicular flight alongside subsection (b)(1)(A)’s ban on simple
flight. In effect, the Court reads subsection (b)(1)(A) as in-
cluding all vehicular flight and subsection (b)(1)(B) as includ-
ing only the other (non-flight) things it mentions—even
though subsection (b)(1)(B) specifically bars “flee[ing] from a
law enforcement officer . . . in a manner that creates a sub-
stantial risk of bodily injury.”
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Perhaps the Court assumes that the Indiana Legislature,
in enacting subsection (b)(1)(A), simply forgot to remove
the reference to vehicular flight in subsection (b)(1)(B).
Cf. ante, at 25 (THOMAS, J., concurring in judgment) (ac-
knowledging superfluity). But if so, the legislature forgot
four more times to correct its error, as it serially amended
and reamended its vehicular flight statute over the last 13
years.'” And more fundamentally, a better explanation than
legislative mistake is available for Indiana’s decision to enact
subsection (b)(1)(A) while keeping subsection (b)(1)(B)’s ban
on risky vehicular flight. Prior to 1998, Indiana, unlike
most other States in the nation, cf. infra, at 48, did not
criminalize simple vehicular flight (i. e., failure to stop) at
all. See 1998 Ind. Acts pp. 677-678. So Indiana’s decision
to create that offense in subsection (b)(1)(A)—and to distin-
guish it from the more aggravated forms of vehicular flight
already penalized under subsections (b)(1)(B), (b)(2), and
(b)(3)—brought the State’s vehicular flight statute into con-
formity with the prevailing approach used nationwide. KEs-
pecially given that backdrop, I would not impute shoddy
draftsmanship to the Indiana Legislature. I would heed
what that body said, rather than assume (just because it
made both offenses class D felonies) that it must have meant
something different. And what the legislature said is that
vehicular flight comes in different forms—one posing sub-
stantial risk of injury (subsection (b)(1)(B)) and one not (sub-
section (b)(1)(A)).

The best that can be said for the Court’s approach is that
it is very narrow—indeed, that it decides almost no case
other than this one. As noted above, see supra, at 44, the
Court reserves the question whether a vehicular flight provi-
sion like subsection (b)(1)(A) is a crime of violence under
ACCA “where that offense carries a less severe penalty than

10See 2011 Ind. Acts pp. 91-92; 2010 Ind. Acts pp. 1196-1197, 11861187,
2006 Ind. Acts p. 2470. Notably, one of these amendments revised subsec-
tion (b)(1)(B) itself. See ibid.
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[a greater] offense that includes it,” ante, at 15. But as fate
would have it, that reservation describes the great majority
of vehicular flight statutes across the country. Indiana is
idiosyncratic in this respect; other States not only separately
prohibit, but also differently punish, simple and aggravated
vehicular flight.!*  Or perhaps I should say Indiana was idio-
syncratic. That is because in 2006, a few years after Sykes’s
conviction, Indiana amended its vehicular flight statute to
set different penalties for violations of subsections (b)(1)(A)
and (b)(1)(B). A person who violates subsection (b)(1)(B)
today faces a mandatory 30-day sentence that cannot be sus-
pended; that sentence rises to six months or one year for
repeat offenders. See Ind. Code §35-44-3-3(d). By con-
trast, a person who violates subsection (b)(1)(A), even more
than once, is not subject to any mandatory jail time. See
§35-44-3-3(d). So by its own terms, the Court’s opinion—
our fourth applying ACCA’s residual clause in as many
years—applies only to a single State’s vehicular flight stat-
ute as it existed from 1998 to 2006. Cf. ante, at 33 (SCALIA,
J., dissenting) (“[W]e will be doing ad hoc application of
ACCA ... until the cows come home”).

* * *

The Indiana statute before us creates a series of escalating
offenses dividing the universe of vehicular flight into discrete
categories. One of those categories, subsection (b)(1)(B), re-
quires proof that the defendant operated “a vehicle in a man-
ner that creates a substantial risk of bodily injury.” That
phrase tracks the language that ACCA’s residual clause uses
to define a crime of violence. Other provisions in the Indi-
ana statute demand even more—actual injury or death. In

1See, e.g., Fla. Stat. §316.1935 (2010); Mich. Comp. Laws Ann.
§257.602a (West 2010); Minn. Stat. §609.487 (2010); N. J. Stat. Ann.
§2C:29-2 (West Supp. 2011); S. C. Code Ann. §56-5-750 (2006); Tenn. Code
Ann. §39-16-603 (Supp. 2011); Tex. Penal Code Ann. §38.04 (West 2011);
Utah Code Ann. § 76-8-305.5 (Lexis 2008).
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stark contrast, subsection (b)(1)(A), the least severe of the
State’s vehicular flight offenses and the one of which Sykes
was convicted, lacks any element relating to threat of physi-
cal injury. In deciding this case, I would respect that statu-
tory difference. And because I would take the Indiana Leg-
islature at its word, I respectfully dissent.
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TALK AMERICA, INC. v. MICHIGAN BELL TELE-
PHONE CO., pBA AT&T MICHIGAN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 10-313. Argued March 30, 2011—Decided June 9, 2011*

The Telecommunications Act of 1996 requires incumbent local exchange
carriers (LECs)—i. e., providers of local telephone service—to share
their physical networks with competitive LECs at cost-based rates in
two ways relevant here. First, 47 U. S. C. §251(c)(3) requires an incum-
bent LEC to lease “on an unbundled basis”—. e., a la carte—network
elements specified by the Federal Communications Commission (FCC)
to allow a competitor to create its own network without having to build
every element from scratch. In identifying those elements, the FCC
must consider whether access is “necessary” and whether failing to pro-
vide it would “impair” the competitor’s provision of service. §251(d)(2).
Second, §251(c)(2) mandates that incumbent LECs “provide . . . inter-
connection” between their networks and competitive LECSs’ to ensure
that a competitor’s customers can call the incumbent’s customers, and
vice versa. The interconnection duty is independent of the unbundling
rules and not subject to impairment analysis.

In 2003, the FCC issued its Triennial Review Order deciding, con-
trary to previous orders, that §251(c)(3) did not require an incumbent
LEC to provide a competitive LEC with cost-based unbundled access
to existing “entrance facilities”—i. e., transmission facilities (typically
wires or cables) that connect the two LECs’ networks—because such
facilities are not network elements at all. The FCC noted, however,
that entrance facilities are used for both interconnection and backhaul-
ing, and it emphasized that its order did not alter incumbent LECs’
§251(c)(2) obligation to provide for interconnection. Thus, the practical
effect of the order was only that incumbent LECs were not obligated to
unbundle entrance facilities for backhauling purposes.

In 2005, following D. C. Circuit review, the FCC issued its Triennial
Review Remand Order. The FCC retreated from the view that en-
trance facilities are not network elements, but adhered to its previous
position that cost-based unbundled access to such facilities need not be

*Together with No. 10-329, Isiogu et al. v. Michigan Bell Telephone
Co., dba AT&T Michigan, also on certiorari to the same court.
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provided under §251(c)(3). Treating entrance facilities as network ele-
ments, the FCC concluded that competitive LECs are not impaired
without access to such facilities. The FCC again emphasized that com-
petitive LECs’ §251(c)(2) right to obtain interconnection had not been
altered.

In the Remand Order’s wake, respondent AT&T notified competitive
LECs that it would no longer provide entrance facilities at cost-based
rates for either backhauling or interconnection, but would instead
charge higher rates. Competitive LECs complained to the Michigan
Public Service Commission that AT&T was unlawfully abrogating their
§251(c)(2) right to cost-based interconnection. The Michigan Public
Service Commission agreed and ordered AT&T to continue providing
entrance facilities for interconnection at cost-based rates. AT&T chal-
lenged the ruling. Relying on the Remand Order, the Federal District
Court ruled in AT&T’s favor. The Sixth Circuit affirmed, declining to
defer to the FCC’s argument that the order did not change incumbent
LECSs’ interconnection obligations, including the obligation to lease en-
trance facilities for interconnection.

Held: The FCC has advanced a reasonable interpretation of its regula-
tions—i. e., that to satisfy its duty under §251(c)(2), an incumbent LEC
must make its existing entrance facilities available to competitors at
cost-based rates if the facilities are to be used for interconnection—and
this Court defers to the FCC’s views. Pp. 57-67.

(a) No statute or regulation squarely addresses the question.
Pp. 57-59.

(b) Absent an unambiguous statute or regulation, the Court turns to
the FCC’s interpretation of its regulations in its amicus brief. See,
e. g., Chase Bank USA, N. A. v. McCoy, 562 U. S. 195, 207. The FCC
proffers a three-step argument why its regulations require AT&T to
provide access at cost-based rates to existing entrance facilities for in-
terconnection purposes. Pp. 59-61.

(1) Interpreting 47 CFR §51.321(a), the FCC first contends that an
incumbent LEC must lease “technically feasible” facilities for intercon-
nection. Pp. 59-60.

(2) The FCC contends, second, that existing entrance facilities are
part of an incumbent LEC’s network, 47 CFR §51.319(e), and therefore
are among the facilities that an incumbent LEC must lease for intercon-
nection, if technically feasible. Pp. 60-61.

(3) Third, says the FCC, it is technically feasible to provide access
to the particular entrance facilities at issue in these cases—a point
AT&T does not dispute. P. 61.
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(c) Contrary to AT&T’s arguments, the FCC’s interpretation is not
“‘“plainly erroneous or inconsistent with the regulation[s].”’” Auer v.
Robbins, 519 U. S. 452, 461. First, it is perfectly sensible to read the
FCC’s regulations to include entrance facilities as part of incumbent
LECs networks. Second, the FCC’s views do not conflict with 47 CFR
§51.5’s definition of interconnection as “the linking of two networks for
the mutual exchange of traffic[, but not] the transport and termination
of traffic.” Pp. 61-63.

(d) Nor is there any other “reason to suspect that the [FCC’s] in-
terpretation does not reflect the agency’s fair and considered judgment
on the matter in question.” Auer, supra, at 462. AT&T incorrectly
suggests that the FCC is attempting to require under §251(c)(2) what
courts have prevented it from requiring under §251(c)(3) and what the
FCC itself said was not required in the Remand Order. Pp. 63—67.

597 F. 3d 370, reversed.

THOMAS, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except KAGAN, J., who took no part in the consideration or
decision of the cases. SCALIA, J,, filed a concurring opinion, post, p. 67.

John J. Bursch, Solicitor General of Michigan, argued the
cause for petitioners in both cases. With him on the briefs
in No. 10-329 were Bill Schuette, Attorney General, B. Eric
Restuccia, Deputy Solicitor General, Steven D. Hughey, and
Anne M. Uitvlugt, Assistant Attorney General. On the
briefs in No. 10-313 was Susan C. Gentz.

Eric D. Miller argued the cause for the United States as
amicus curiae in support of petitioners. With him on the
brief were Acting Solicitor General Katyal, Deputy Solici-
tor General Stewart, Austin C. Schlick, Richard K. Welch,
and Maureen K. Flood.

Scott H. Angstreich argued the cause for respondent in
both cases. With him on the brief were Brendan J. Crim-
mins, Scott K. Attaway, Gary L. Phillips, Christopher M.
Heimann, John T. Lenahan, Mark R. Ortlieb, and Cynthia
F. Malone.t

TBriefs of amici curiae urging reversal in both cases were filed for
the California Public Utilities Commission by Frank R. Lindh, Helen M.
Mickiewicz, and Laura E. Gasser; for COMPTEL by Mary C. Albert; and
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JUSTICE THOMAS delivered the opinion of the Court.

In these cases, we consider whether an incumbent pro-
vider of local telephone service must make certain transmis-
sion facilities available to competitors at cost-based rates.
The Federal Communications Commission (FCC or Commis-
sion) as amicus curiae! contends that its regulations require
the incumbent provider to do so if the facilities are to be
used for interconnection: to link the incumbent provider’s
telephone network with the competitor’s network for the mu-
tual exchange of traffic. We defer to the Commission’s
views and reverse the judgment below.

I

The Telecommunications Act of 1996 (1996 Act), 110 Stat.
56, imposed a number of duties on incumbent providers of
local telephone service in order to facilitate market entry by
competitors. AT&T Corp. v. lowa Utilities Bd., 525 U. S.
366, 371 (1999). The incumbent local exchange carriers
(LECs) owned the local exchange networks: the physical
equipment necessary to receive, properly route, and deliver
phone calls among customers. Verizon Communications
Inc. v. FCC, 535 U. S. 467, 490 (2002). Before the 1996 Act, a
new, competitive LEC could not compete with an incumbent

for Sprint Nextel Corp. by Kannon K. Shanmugam and George W.
Hicks, Jr.

Briefs of amici curiae urging affirmance in both cases were filed for
Administrative Law Professors by C. Frederick Beckner I1I; for Century-
Link, Inc., et al. by John M. Devaney, Robert B. McKenna, and John E.
Benedict;, for United States Telecom Association et al. by Megan L.
Brown, Bennett L. Ross, and Jonathan B. Bawks; and for Verizon by
Heather M. Zachary and Michael E. Glover.

1The Solicitor General, joined by counsel for the FCC, represents that
the amicus brief for the United States filed in this Court reflects the
Commission’s considered interpretation of its own rules and orders. Brief
for United States 31. We thus refer to the Government’s arguments in
these cases as those of the agency. See, e. g., Chase Bank USA, N. A. v.
McCoy, 562 U. S. 195, 203 (2011).
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carrier without basically replicating the incumbent’s entire
existing network. Ibid.

The 1996 Act addressed that barrier to market entry by
requiring incumbent LECs to share their networks with
competitive LECs in several ways, two of which are relevant
here. First, 47 U. S. C. §251(c)(3) requires incumbent LECs
to lease “on an unbundled basis”—i. e., a la carte—network
elements specified by the Commission. This makes it easier
for a competitor to create its own network without having
to build every element from scratch. In identifying which
network elements must be available for unbundled lease
under §251(c)(3), the Commission is required to consider
whether access is “necessary” and whether failing to provide
access would “impair” a competitor’s provision of service.
§251(d)(2). Second, §251(c)(2) mandates that incumbent
LECs “provide . . . interconnection” between their networks
and competitive LECs’ facilities. This ensures that custom-
ers on a competitor’s network can call customers on the in-
cumbent’s network, and vice versa. The interconnection
duty is independent of the unbundling rules and not sub-
ject to impairment analysis. It is undisputed that both
unbundled network elements and interconnection must be
provided at cost-based rates. See §252(d)(1); Brief for
Petitioner in No. 10-313, p. 28; Brief for Petitioners in
No. 10-329, p. 7; Brief for Respondent 4.

These cases concern incumbent LECs’ obligation to share
existing “entrance facilities” with competitive LECs. En-
trance facilities are the transmission facilities (typically
wires or cables) that connect competitive LECs’ networks
with incumbent LECs’ networks. The FCC recently
adopted a regulation specifying that entrance facilities are
not among the network elements that §251(c)(3) requires in-
cumbents to lease to competitors on an unbundled basis at
cost-based rates. See 47 CFR §51.319(e)(2)(1) (2005). The
Commission noted, however, that it “d[id] not alter the right
of competitive LECs to obtain interconnection facilities pur-
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suant to section 251(c)(2).” In re Unbundled Access to Net-
work Elements, 20 FCC Red. 2533, 2611, § 140 (2005) (Trien-
nial Review Remand Order).

The specific issue here is whether respondent, Michigan
Bell Telephone Company, d/b/a AT&T Michigan (AT&T),
must lease existing entrance facilities to competitive LECs
at cost-based rates. The FCC interprets its regulations to
require AT&T to do so for the purpose of interconnection.
We begin by reviewing the Commission’s recent actions re-
garding entrance facilities and then explain the particular
dispute that is before us today.

A

In 2003, the FCC decided, contrary to its previous orders,
that incumbent LECs were not obligated to provide cost-
based unbundled access to entrance facilities under
§251(c)(3). In re Review of Section 251 Unbundling Obliga-
tions of Incumbent Local Exchange Carriers, 18 FCC Red.
16978, 17202-17205, Y9 365-367 (2003) (Triennial Review
Order). Explaining that its previous approach had been
“misguided” and “overly broad,” id., 19366, 365, the Com-
mission concluded that entrance facilities were not subject to
the unbundling requirement because they are not network
elements at all. See id., § 366 (entrance facilities “exist out-
side the incumbent LEC’s local network”). The Commission
therefore did not conduct an impairment analysis.

The FCC emphasized, however, the limits of this ruling.
Entrance facilities are used for two purposes: interconnec-
tion and backhauling.? It expressly “d[id] not alter” an in-

2 Although the parties and their amici disagree over the precise defini-
tion of backhauling, they all appear to agree that backhauling is important
to competitive LECs and occurs when a competitive LEC uses an entrance
facility to transport traffic from a leased portion of an incumbent network
to the competitor’s own facilities. Backhauling does not involve the ex-
change of traffic between incumbent and competitive networks. See, e. g.,
Brief for Petitioners in No. 10-329, p. 25; Brief for United States Telecom
Association et al. as Amici Curiae 32. It thus differs from interconnec-
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cumbent LEC’s obligation under § 251(c)(2) to provide “facili-
ties in order to ‘interconnect with the incumbent LEC’s
network.”” Id., 1366 (brackets omitted). Thus, although
the Commission specified that §251(c)(3) did not require any
unbundled leasing of entrance facilities, it determined in
practical effect only that “incumbent LECs [were not obli-
gated] to unbundle [entrance facilities] for the purpose of
backhauling traffic.” Id., §365.

On direct review, the D. C. Circuit questioned the Commis-
sion’s determination that entrance facilities are not network
elements under §251(c)(3), but found the agency rulemaking
record insufficient and remanded to the Commission for fur-
ther consideration. See United States Telecom Assn. v.
FCC, 359 F. 3d 554, 586, cert. denied, 543 U. S. 925 (2004).
The court noted that if entrance facilities were in fact “ ‘net-
work elements,”” then “an analysis of impairment would pre-
sumably follow.” 359 F. 3d, at 586.

In 2005, the Commission responded. See Triennial Re-
view Remand Order 19 136-141. The Commission retreated
from its view that entrance facilities are not network ele-
ments but adhered to its previous position that cost-based
unbundled access to them need not be provided under
§251(c)(3). Id., 19137-138. Treating entrance facilities as
network elements, the Commission concluded that competi-
tive LECs are not impaired without access to them. Ibid.
The Commission again emphasized that it “d[id] not alter the
right of competitive LECs to obtain interconnection facilities
pursuant to section 251(c)(2).” Id., § 140.

B

In the wake of the Triennial Review Remand Order,
AT&T notified competitive LECs that it would no longer pro-
vide entrance facilities at cost-based rates for either back-
hauling or interconnection, but would instead charge higher

tion—“the linking of two networks for the mutual exchange of traffic.”
47 CFR §51.5 (2010).
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rates. Competitive LECs complained to the Michigan Pub-
lic Service Commission (PSC) that AT&T was unlawfully ab-
rogating their right to cost-based interconnection under
§251(c)(2). The Michigan PSC agreed with the competitive
LECs and ordered AT&T to continue providing entrance
facilities for interconnection at cost-based rates.

AT&T challenged the Michigan PSC’s ruling in the Dis-
trict Court, which, relying on the Triennial Review Remand
Order, ruled in AT&T’s favor. The Michigan PSC and sev-
eral competitive LECs, including petitioner Talk America,
Inc., appealed.

The Court of Appeals for the Sixth Circuit affirmed over
a dissent. Michigan Bell Telephone Co. v. Covad Commumni-
cations Co., 597 F. 3d 370 (2010). At the court’s invitation,
the FCC filed a brief as amicus curiae, arguing that the
Triennial Review Remand Order did not change incumbent
LECS’ interconnection obligations, including the obligation
to lease entrance facilities for interconnection. The Sixth
Circuit declined to defer to the FCC’s views, 597 F. 3d, at
375, n. 6, and also expressly disagreed with the Seventh and
Eighth Circuits, id., at 384-386 (discussing Illinois Bell Tel.
Co. v. Box, 526 F. 3d 1069 (2008), and Southwestern Bell Tel.,
L. P.v. Missouri Pub. Serv. Comm’n, 530 F. 3d 676 (2008)).?

We granted certiorari, 562 U.S. 1104 (2010), and now
reverse.

II

Petitioners contend that AT&T must lease its existing
entrance facilities for interconnection at cost-based rates.
We agree.

A

No statute or regulation squarely addresses whether an
incumbent LEC must provide access to entrance facilities
at cost-based rates as part of its interconnection duty

3The Ninth Circuit has since joined the Seventh and Eighth Circuits.
Pacific Bell Tel. Co. v. California Pub. Util. Comm’n, 621 F. 3d 836 (2010).
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under §251(c)(2). According to the statute, each incum-
bent LEC has:

“The duty to provide, for the facilities and equipment
of any requesting telecommunications carrier, intercon-
nection with the local exchange carrier’s network—

“(A) for the transmission and routing of telephone
exchange service and exchange access;

“(B) at any technically feasible point within the carri-
er’s network;

“(C) that is at least equal in quality to that provided
by the local exchange carrier to itself or to any subsid-
iary, affiliate, or any other party to which the carrier
provides interconnection; and

“(D) on rates, terms, and conditions that are just, rea-
sonable, and nondiscriminatory, in accordance with the
terms and conditions of the agreement and the require-
ments of this section and section 252 of this title.”

Nothing in that language expressly addresses entrance facili-
ties. Nor does any regulation do so. See Brief for United
States as Amicus Curiae 22, n. 6.

AT&T contends that the statute makes clear that an in-
cumbent LEC need not provide access to any facilities—
much less entrance facilities—to provide interconnection.
The company points out that §251(c)(2) does not mention
incumbent LECs’ facilities, but rather mandates only that
incumbent LECs provide interconnection “for the facilities
and equipment of any [competing] carrier.” In contrast,
AT&T notes, §251(c)(3) requires that incumbent LECs pro-
vide unbundled “access to [their] network elements.”

We do not find the statute so clear. Although §251(c)(2)
does not expressly require that incumbent LECs lease facili-
ties to provide interconnection, it also does not expressly ex-
cuse them from doing so. The statute says nothing about
what an incumbent LEC must do to “provide . . . inter-
connection.” §251(c)(2). “[TIhe facilities and equipment of
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any [competing] carrier” identifies the equipment that an in-
cumbent LEC must allow to interconnect, but it does not
specify what the incumbent LEC must do to make the inter-
connection possible. Ibid.

B

In the absence of any unambiguous statute or regulation,
we turn to the FCC’s interpretation of its regulations in its
amicus brief. See, e. g., Chase Bank USA, N. A. v. McCoy,
562 U.S. 195, 207 (2011). As we reaffirmed earlier this
Term, we defer to an agency’s interpretation of its regula-
tions, even in a legal brief, unless the interpretation is
“‘plainly erroneous or inconsistent with the regulation[s]’”
or there is any other “‘reason to suspect that the interpreta-
tion does not reflect the agency’s fair and considered judg-
ment on the matter in question.”” Id., at 208, 209 (quoting
Auer v. Robbins, 519 U. S. 452, 461, 462 (1997)).

The Commission contends that its regulations require
AT&T to provide access at cost-based rates to its existing
entrance facilities for the purpose of interconnection. The
Commission’s interpretation proceeds in three steps. First,
an incumbent LEC must lease “technically feasible” facilities
for interconnection. Second, entrance facilities are among
the facilities that an incumbent must make available for in-
terconnection, if technically feasible. Third, it is technically
feasible to provide access to the particular entrance facilities
at issue in these cases.

1

The Commission first contends that an incumbent LEC
must lease, at cost-based rates, any requested facilities for
obtaining interconnection with the incumbent LEC’s net-
work, unless it is technically infeasible to do so. Section
251(c)(2) mandates that an incumbent LEC provide intercon-
nection, at cost-based rates, “at any technically feasible point
within the carrier’s network.” The FCC has long construed
§251(c)(2) to require incumbent LECs to provide, at cost-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


60 TALK AMERICA, INC. v. MICHIGAN BELL
TELEPHONE CO.

Opinion of the Court

based rates, “any technically feasible method of obtaining
interconnection . . . at a particular point.” 47 CFR
§51.321(a) (2010).

The requirement in §51.321(a) to provide a “method of ob-
taining interconnection,” the Commission argues, encom-
passes a duty to lease an existing facility to a competing
LEC. When the Commission originally promulgated
§51.321(a), it explained that incumbent LECs would be re-
quired to “adapt their facilities to interconnection” and to
“accept the novel use of, and modification to, [their] network
facilities.” In re Implementation of Local Competition
Provisions in the Telecommunications Act of 1996, 11 FCC
Red. 15499, 15605, 4202 (1996) (Local Competition Order).
Since then, as AT&T and its amici concede, incumbent LECs
have commonly leased certain facilities at cost-based prices
to accommodate interconnection. See Brief for Respondent
28-29; Brief for United States Telecom Association et al. as
Amict Curiae 33-35.

As additional support for its assertion that incumbent
LECs are obligated to lease facilities, the FCC highlights
the examples in §51.321(b) of “[t]echnically feasible methods
of obtaining interconnection,” which include “[m]eet point in-
terconnection arrangements.” In a meet-point arrange-
ment, an incumbent LEC “accommodat[es]” interconnection
by building a transmission facility from its network to a des-
ignated point, where it connects with the competitor’s corre-
sponding transmission facility. Local Competition Order
1553. Compared to that requirement, the Commission ar-
gues, the obligation to lease existing facilities for intercon-
nection is quite modest.

2

Next, the Commission contends that existing entrance
facilities are among the facilities that an incumbent LEC
must lease for interconnection. According to the FCC, the
Triennial Review Remand Order adopted a regulatory def-
inition that reestablished that entrance facilities are part of
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an incumbent LEC’s network. See Y 137; see also 47 CFR
§51.319(e). The end of every entrance facility is therefore a
“point within [an incumbent] carrier’s network” at which a
competing LEC could request interconnection, 47 U. S. C.
§251(c)(2), and each entrance facility potentially provides a
“technically feasible method of obtaining interconnection,”
47 CFR §51.321(a).
3

Finally, the FCC contends that providing access to the en-
trance facilities here for interconnection purposes is techni-
cally feasible. Under the Commission’s regulations, an in-
cumbent LEC bears the burden of showing that a requested
method or point of interconnection is technically infeasible.
See 47 CFR §§51.305(e), 51.321(d); see also §§51.305(d),
51.321(c) (previously successful interconnection is “substan-
tial evidence” of technical feasibility). AT&T does not dis-
pute technical feasibility here.*

C

The FCC’s interpretation is not “plainly erroneous or in-
consistent with the regulation[s].” Auer, supra, at 461 (in-
ternal quotation marks omitted). First, we disagree with
AT&T’s argument that entrance facilities are not a part of

4These cases concern only existing entrance facilities, and the Commis-
sion expressly declines to address whether it reads its regulations to re-
quire incumbent LECs to build new entrance facilities for interconnection.
Brief for United States as Amicus Curiae 25, n. 7. The Commission sug-
gests here, as it has before, that additional considerations of cost or reason-
ableness might be appropriate if a competitive LEC were to request that
an incumbent LEC build new entrance facilities for interconnection.
Ibid. (noting that the Commission’s Wireline Competition Bureau has de-
clined to require an incumbent LEC to bear the entire cost of building
new entrance facilities); see also Local Competition Order 553 (explain-
ing with respect to meet-point arrangements that “the parties and state
commissions are in a better position than the Commission to determine
the appropriate distance that would constitute the required reasonable
accommodation of interconnection”). We express no view on the matter.
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incumbent LECs’ networks. Indeed, the Commission’s view
on this question is more than reasonable; it is certainly not
plainly erroneous. The Triennial Review Remand Order
responded to the D. C. Circuit’s decision questioning the
Commission’s earlier finding that entrance facilities are not
network elements. It revised the definition of dedicated
transport—a type of network element—to include entrance
facilities. Triennial Review Remand Order | 136-137; see
47 CFR §51.319(e)(1) (defining dedicated transport to include
“incumbent LEC transmission facilities . . . between wire
centers or switches owned by incumbent LECs and switches
owned by [competing] carriers”). Given that revised defini-
tion, it is perfectly sensible to conclude that entrance facili-
ties are a part of incumbent LECs’ networks.

Second, we are not persuaded by AT&T’s argument that
the Commission’s views conflict with the definition of inter-
connection in §51.5. That regulation provides: “Intercon-
nection is the linking of two networks for the mutual ex-
change of traffic. This term does not include the transport
and termination of traffic.” AT&T focuses on the defini-
tion’s exclusion of “transport and termination of traffic.”
An entrance facility is a transport facility, AT&T argues, and
it makes no sense to require an incumbent LEC to furnish a
transport facility for interconnection when the definition of
interconnection expressly excludes transport.

We think AT&T reads too much into the exclusion of
“transport.” The regulation cannot possibly mean that no
transport can occur across an interconnection facility, as that
would directly conflict with the statutory language. See
§251(c)(2) (requiring “interconnection . . . for the transmis-
sion and routing of [local] telephone exchange service”).
The very reason for interconnection is the “mutual exchange
of traffic.” 47 CFR §51.5; see also Competitive Telecommu-
nications Assn. v. FCC, 117 F. 3d 1068, 1071-1072 (CAS8 1997)
(“['T]he transmission and routing of telephone exchange serv-
ice” is “what the interconnection, the physical link, would be
used for” (internal quotation marks omitted)).
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The better reading of the regulation is that it merely re-
flects that the “transport and termination of traffic” is sub-
ject to different regulatory treatment than interconnection.
Compensation for transport and termination—that is, for de-
livering local telephone calls placed by another carrier’s cus-
tomer—is governed by separate statutory provisions and
regulations. See 47 U. S. C. §§251(b)(5), 252(d)(2); 47 CFR
§51.701. The Commission explains that a competitive LEC
typically pays one fee for interconnection—*“just for having
the link”—and then an additional fee for the transport and
termination of telephone calls. Tr. of Oral Arg. 28; see also
Brief for United States as Amicus Curiae 3, n. 1. Entrance
facilities, at least when used for the mutual exchange of traf-
fic, seem to us to fall comfortably within the definition of
interconnection. See 597 F. 3d, at 388 (Sutton, J., dissent-
ing) (noting that entrance facilities are “designed for the
very purpose of linking two carriers’ networks” (internal
quotation marks omitted)).

In sum, the Commission’s interpretation of its regulations
is neither plainly erroneous nor inconsistent with the regula-
tory text. Contrary to AT&T’s assertion, there is no danger
that deferring to the Commission would effectively “permit
the agency, under the guise of interpreting a regulation, to
create de facto a new regulation.”® Christensen v. Harris
County, 529 U. S. 576, 588 (2000).

D

Nor is there any other “reason to suspect that the inter-
pretation does not reflect the agency’s fair and considered

>There is no merit to AT&T’s assertion that the FCC is improperly
amending the list of “[t]Jechnically feasible methods of obtaining intercon-
nection” set forth in 47 CFR §51.321(b). By its own terms, that list is
nonexhaustive. See §51.321(b) (“[t]echnically feasible methods of obtain-
ing interconnection . . . include, but are not limited to,” the listed ex-
amples); see also §51.321(a) (“[Aln incumbent LEC shall provide . . .
any technically feasible method of obtaining interconnection” (emphasis
added)).
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judgment on the matter in question.” Awer, 519 U.S,, at
462. We are not faced with a post-hoc rationalization by
Commission counsel of agency action that is under judicial
review. See 1bid.; see also Burlington Truck Lines, Inc. v.
United States, 371 U. S. 156, 168-169 (1962) (“The courts may
not accept appellate counsel’s post hoc rationalizations for
agency action; [SEC v.] Chenery [Corp., 332 U. S. 194 (1947),]
requires that an agency’s discretionary order be upheld, if at
all, on the same basis articulated in the order by the agency
itself”). And although the FCC concedes that it is advanc-
ing a novel interpretation of its longstanding interconnection
regulations, novelty alone is not a reason to refuse deference.
The Commission explains that the issue in these cases did
not arise until recently—when it initially eliminated unbun-
dled access to entrance facilities in the Triennial Review
Order. Until then, the Commission says, a competitive LEC
typically would elect to lease a cost-priced entrance facil-
ity under §251(c)(3) since entrance facilities leased under
§251(c)(3) could be used for any purpose—i. e., both inter-
connection and backhauling—but entrance facilities leased
under §251(c)(2) can be used only for interconnection. We
see no reason to doubt this explanation.

AT&T suggests that the Commission is attempting to re-
quire under §251(c)(2) what courts have prevented it from
requiring under §251(c)(3) and what the Commission itself
said was not required in the Triennial Review Remand
Order. Tr. of Oral Arg. 50 (“[T]his is a rear guard effort to
preserve [cost-based] pricing for things that the [Clommis-
sion has said should no longer be available . . . at [such] pric-
ing”). We do not think that AT&T is correct.

1

To begin with, AT&T’s accusation does not square with
the regulatory history. The Commission was not compelled
to eliminate the obligation to lease unbundled entrance facili-
ties at cost-based rates.
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It is true that, prior to the Triemnial Review orders,
the Commission twice unsuccessfully attempted to impose
sweeping unbundling requirements on incumbent LECs.
See Local Competition Order §278; In re Implementation
of Local Competition Provisions of the Telecommunica-
tions Act of 1996, 15 FCC Red. 3696, 3771-3904, 19 162-464
(1999); see also 47 CFR §51.319 (1997); §51.319 (2000). Each
time, the Commission’s efforts were rejected for taking an
unreasonably broad view of “impair[ment]” under § 251(d)(2).
See Iowa Utilities Bd., 525 U. S., at 392; United States Tele-
com Assn. v. FCC, 290 F. 3d 415, 421-428 (CADC 2002), cert.
denied, 538 U.S. 940 (2003). In the Triennial Review
Order, the Commission once again reinterpreted the “im-
pair” standard and revised the list of network elements that
incumbents must provide unbundled to competitors.

The Commission’s initial decision to eliminate the obliga-
tion to unbundle entrance facilities, however, was not a re-
sult of the narrower view of impairment mandated by this
Court and the D. C. Circuit. Instead, the Commission deter-
mined that entrance facilities need not be provided on an
unbundled basis under §251(c)(3) on the novel ground that
they are not network elements at all—something no court
had ever suggested.

Moreover, since its initial decision to eliminate the un-
bundling obligation for entrance facilities, the Commission
has been committed to that position. When the D. C. Circuit
questioned the Commission’s finding that entrance facilities
are not network elements, the Commission responded by ob-
serving that the court “did not reject our conclusion that
incumbent LECs need not unbundle entrance facilities, only
the analysis through which we reached that conclusion.”
Triennial Review Remand Order §137. The Commission
then found another way to support that same conclusion.

2

More importantly, AT&T’s characterization of what the
Commission has done, and is doing, is inaccurate. The T'ri-
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ennial Review orders eliminated incumbent LECs’ obli-
gation under §251(c)(3) to provide unbundled access to en-
trance facilities. But the FCC emphasized in both orders
that it “d[id] not alter” the obligation on incumbent LECs
under §251(c)(2) to provide facilities for interconnection pur-
poses. Triennial Review Order §366; Triennial Review
Remand Order §140. Because entrance facilities are used
for backhauling and interconnection purposes, the FCC ef-
fectively eliminated only unbundled access to entrance facili-
ties for backhauling purposes—a nuance it expressly noted in
the first Triennial Review order. Triennial Review Order
9365. That distinction is neither unusual nor ambiguous.®
In these cases, the Commission is simply explaining the in-
terconnection obligation that it left undisturbed in the Trien-
nial Review orders. We see no conflict between the Trien-
nial Review orders and the Commission’s views expressed
here.”

We are not concerned that the Triennial Review Remand
Order did not expressly distinguish between backhauling
and interconnection, though AT&T makes much of that fact.
AT&T argues that the Commission’s holding in the Trien-
nial Review Remand Order is broader than that in the 7i-
ennial Review Order. In AT&T’s view, the Commission

5The Commission has long recognized that a single facility can be used
for different functions and that its regulatory treatment can vary depend-
ing on its use. Unbundled network elements, for example, may not be
used for the exclusive provision of mobile wireless or long-distance serv-
ices. 47 CFR §51.309(b) (2010). Similarly, interconnection arrange-
ments may be used for local telephone service but not for long-distance
services. §51.305(b).

"The parties and their amici dispute whether an incumbent LEC has
any way of knowing how a competitive LEC is using an entrance facility.
This technical factual dispute simply underscores the appropriateness of
deferring to the FCC. So long as the Commission is acting within the
scope of its delegated authority and in accordance with prescribed proce-
dures, it has greater expertise and stands in a better position than this
Court to make the technical and policy judgments necessary to administer
the complex regulatory program at issue here.
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concluded in the Triennial Review Remand Order that com-
petitors are not impaired if they lack cost-based access to
entrance facilities for backhauling or interconnection.

There are two flaws with AT&T’s reasoning. First, as we
have discussed, the Triennial Review Remand Order rein-
stated the ultimate conclusion of the Triennial Review
Order and changed only “the analysis through which [it]
reached that conclusion.” Triennial Review Remand
Order §137. Second, unlike §251(c)(3)’s unbundling obliga-
tion, §251(c)(2)’s interconnection obligation does not require
the Commission to consider impairment. As the dissent
below observed, it would be surprising indeed if the FCC
had taken the novel step of incorporating impairment into
interconnection without comment. 597 F. 3d, at 389 (opinion
of Sutton, J.).

& * &

The FCC as amicus curiae has advanced a reasonable in-
terpretation of its regulations, and we defer to its views.
The judgment of the United States Court of Appeals for the
Sixth Circuit is reversed.

It is so ordered.

JUSTICE KAGAN took no part in the consideration or deci-
sion of these cases.

JUSTICE SCALIA, concurring.

I join the opinion of the Court. I would reach the same
result even without benefit of the rule that we will defer to
an agency’s interpretation of its own regulations, a rule in
recent years attributed to our opinion in Auer v. Robbins,
519 U. S. 452, 461 (1997), though it first appeared in our juris-
prudence more than half a century earlier, see Bowles v.
Seminole Rock & Sand Co., 325 U. S. 410 (1945). In this suit
I have no need to rely on Auer deference, because I believe
the FCC’s interpretation is the fairest reading of the orders
in question. Most cogently, § 140 of the Triennial Review
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Remand Order serves no purpose unless one accepts (as
AT&T does not) the distinction between backhauling and in-
terconnection that is referred to in footnotes to Y138 and
141 of the order. 20 FCC Red. 2533, 2610-2612 (2005). The
order would have been clearer, to be sure, if the distinction
had been made in a footnote to § 140 itself, but the distinction
is there, and without it § 140 has no point.

It is comforting to know that I would reach the Court’s
result even without Auer. For while I have in the past un-
critically accepted that rule, I have become increasingly
doubtful of its validity. On the surface, it seems to be a
natural corollary—indeed, an a fortior: application—of the
rule that we will defer to an agency’s interpretation of the
statute it is charged with implementing, see Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837 (1984). But it is not. When Congress enacts an impre-
cise statute that it commits to the implementation of an exec-
utive agency, it has no control over that implementation (ex-
cept, of course, through further, more precise, legislation).
The legislative and executive functions are not combined.
But when an agency promulgates an imprecise rule, it leaves
to itself the implementation of that rule, and thus the initial
determination of the rule’s meaning. And though the adop-
tion of a rule is an exercise of the executive rather than the
legislative power, a properly adopted rule has fully the effect
of law. It seems contrary to fundamental principles of sepa-
ration of powers to permit the person who promulgates a law
to interpret it as well. “When the legislative and executive
powers are united in the same person, or in the same body
of magistrates, there can be no liberty; because apprehen-
sions may arise, lest the same monarch or senate should
enact tyrannical laws, to execute them in a tyrannical man-
ner.” Montesquieu, Spirit of the Laws bk. XI, ch. 6,
pp. 1561-152 (O. Piest ed., T. Nugent transl. 1949).

Deferring to an agency’s interpretation of a statute does
not encourage Congress, out of a desire to expand its power,
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to enact vague statutes; the vagueness effectively cedes
power to the Executive. By contrast, deferring to an
agency’s interpretation of its own rule encourages the
agency to enact vague rules which give it the power, in fu-
ture adjudications, to do what it pleases. This frustrates
the notice and predictability purposes of rulemaking, and
promotes arbitrary government. The seeming inappro-
priateness of Auer deference is especially evident in cases
such as these, involving an agency that has repeatedly been
rebuked in its attempts to expand the statute beyond its
text, and has repeatedly sought new means to the same ends.

There are undoubted advantages to Awuer deference. It
makes the job of a reviewing court much easier, and since
it usually produces affirmance of the agency’s view without
conflict in the Circuits, it imparts (once the agency has spo-
ken to clarify the regulation) certainty and predictability to
the administrative process. The defects of Auer deference,
and the alternatives to it, are fully explored in Manning,
Constitutional Structure and Judicial Deference to Agency
Interpretations of Agency Rules, 96 Colum. L. Rev. 612
(1996). We have not been asked to reconsider Auer in the
present cases. When we are, I will be receptive to doing so.
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DEPIERRE ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIRST CIRCUIT

No. 09-1533. Argued February 28, 2011—Decided June 9, 2011

In 1986, increasing public concern over the dangers of illicit drugs—in
particular, the new phenomenon of crack cocaine—prompted Congress
to revise the penalties for criminal offenses involving cocaine-related
substances. Following several hearings, Congress enacted the Anti-
Drug Abuse Act of 1986. The statute provides a mandatory 10-year
minimum sentence for certain drug offenses involving “(ii) 5 kilograms
or more of a mixture or substance containing a detectable amount of . . .
(IT) cocaine, its salts, optical and geometric isomers; and salts of isomers;
[or] (iii) 50 grams or more of a mixture or substance described in clause
(ii) which contains cocaine base.” 21 U.S. C. §841(b)(1)(A). The stat-
ute similarly provides a 5-year sentence for offenses involving 500
grams of a substance enumerated in clause (ii) or 5 grams of one outlined
in clause (iii). §841(b)(1)(B).

In 2005, petitioner DePierre was indicted for distribution of 50 grams
or more of cocaine base under §§841(a)(1) and (b)(1)(A)(iii). The Dis-
trict Court declined DePierre’s request that the jury be instructed that,
in order to find DePierre guilty of distribution of “cocaine base,” it must
find that his offense involved crack cocaine. DePierre was convicted,
and the court sentenced him to the 120 months in prison mandated by
the statute. The First Circuit affirmed, rejecting DePierre’s argument
that § 841(b)(1)(A)(iii) should be read only to apply to offenses involving
crack cocaine. Instead, it adhered to its precedent holding that “co-
caine base” refers to all forms of cocaine base.

Held: “[CJocaine base,” as used in §841(b)(1), means not just “crack co-
caine,” but cocaine in its chemically basic form. Pp. 78-89.

(@) The most natural reading of “cocaine base” in clause (iii) is cocaine
in its chemically basic form—i. e., the molecule found in crack cocaine,
freebase, and coca paste. On its plain terms, then, “cocaine base”
reaches more broadly than just crack cocaine. In arguing to the con-
trary, DePierre urges the Court to stray far from the statute’s text,
which nowhere contains the term “crack cocaine.” The Government’s
reading, on the other hand, follows the words Congress chose to use.
DePierre is correct that “cocaine base” is technically redundant—chemi-
cally speaking, cocaine is a base. But Congress had good reason to use
“cocaine base”—to make clear that clause (iii) does not apply to offenses
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involving cocaine hydrochloride (i. e., powder cocaine) or other nonbasic
cocaine-related substances. At the time the statute was enacted, “co-
caine” was commonly used to refer to powder cocaine, and the scientific
and medical literature often uses “cocaine” to refer to all cocaine-related
substances, including ones that are not chemically basic. Pp. 78-80.

(b) This reading of “cocaine base” is also consistent with §841(b)(1)’s
somewhat confusing structure. Subsection (b)(1)(A)(ii)(II) lists “co-
caine,” along with “its salts, optical and geometric isomers, and salts of
isomers,” as elements subject to clause (ii)’s higher quantity threshold.
DePierre is correct that, because “cocaine” and “cocaine base” both refer
to chemically basic cocaine, offenses involving a substance containing
such cocaine will always be penalized according to the lower quantity
threshold of clause (iii), and never the higher threshold clause (ii) estab-
lishes for mixtures and substances containing “cocaine.” But the Court
does not agree that the term “cocaine” in clause (ii) is therefore super-
fluous—in light of the structure of subclause (II), “cocaine” is needed as
the reference point for “salts” and “isomers,” which would otherwise
be meaningless.

The term “cocaine” in clause (ii) also performs another critical func-
tion. Clause (iii) penalizes offenses involving a mixture or substance
“described in clause (ii) which contains cocaine base.” Thus, clause (ii)
imposes a penalty for offenses involving cocaine-related substances gen-
erally, and clause (iii) imposes a higher penalty for a subset of those
substances—the ones that “contai[n] cocaine base.” For this structure
to work, however, §841(b)(1) must “describ[e] in clause (ii)” substances
containing chemically basic cocaine, which then comprise the subset de-
scribed in clause (iii). Congress thus had good reason to include the
term “cocaine” in clause (ii), and the slight inconsistency created by its
use of “cocaine base” in clause (iii) is insufficient reason to adopt De-
Pierre’s interpretation. Pp. 80-83.

(c) DePierre’s additional arguments are unpersuasive. First, the rec-
ords of the 1986 congressional hearings do not support his contention
that Congress was exclusively concerned with offenses involving crack
cocaine. Second, reading “cocaine base” to mean chemically basic co-
caine, rather than crack cocaine, does not lead to an absurd result.
Third, the fact that “cocaine base” in the Federal Sentencing Guidelines
is defined as “crack” does not require that the statutory term be inter-
preted the same way. Fourth, the statute is sufficiently clear that the
rule of lenity does not apply in DePierre’s favor. Pp. 83-89.

599 F. 3d 25, affirmed.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS,
C. J, and KENNEDY, THOMAS, GINSBURG, BREYER, ALITO, and KAGAN,
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JJ., joined, and in which SCALIA, J., joined except for Part IIT-A. SCALIA,
J., filed an opinion concurring in part and concurring in the judgment,
post, p. 89.

Andrew J. Pincus argued the cause for petitioner. With
him on the briefs were Charles A. Rothfeld and Jeffrey A.
Meyer.

Nicole A. Saharsky argued the cause for the United
States. With her on the brief were Acting Solicitor Gen-
eral Katyal, Assistant Attorney General Breuer, Deputy So-
licitor General Dreeben, Benjamin J. Horwich, and Debo-
rah Watson.*

JUSTICE SOTOMAYOR delivered the opinion of the Court.

At the time of petitioner’s conviction and sentence, federal
law mandated a minimum 10-year sentence for persons con-
victed of certain drug offenses, 21 U. S. C. §841(a), including
those involving 50 grams or more of “a mixture or substance

. which contains cocaine base,” §841(b)(1)(A)(iii), and
a minimum b5-year sentence for offenses involving 5 grams
or more of the same, §841(b)(1)(B)(iii). This case requires
us to decide whether the term “cocaine base” as used in
this statute refers generally to cocaine in its chemically
basic form or exclusively to what is colloquially known as
“crack cocaine.” We conclude that “cocaine base” means

the former.
I

A

As a matter of chemistry, cocaine is an alkaloid with the
molecular formula C,;H,;NO,. Webster’s Third New In-
ternational Dictionary 434 (2002). An alkaloid is a base—
that is, a compound capable of reacting with an acid to form

*Shelley R. Sadin filed a brief for Individual Physicians and Scientists
as amici curiae.
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a salt.! Id., at 54, 180; see also Brief for Individual Physi-
cians and Scientists as Amici Curiae 2-3 (hereinafter Physi-
cians Brief). Cocaine is derived from the coca plant native
to South America. The leaves of the coca plant can be pro-
cessed with water, kerosene, sodium carbonate, and sulfuric
acid to produce a pastelike substance. R. Weiss, S. Mirin, &
R. Bartel, Cocaine 10 (2d ed. 1994). When dried, the result-
ing “coca paste” can be vaporized (through the application
of heat) and inhaled, 1. e., “smoked.” See United States
Sentencing Commission, Special Report to the Congress:
Cocaine and Federal Sentencing Policy 11-12 (1995)
(hereinafter Commission Report). Coca paste contains
C,;H,;NO,—that is, cocaine in its base form.

Dissolving coca paste in water and hydrochlorie acid pro-
duces (after several intermediate steps) cocaine hydro-
chloride, which is a salt with the molecular formula
C;H,,NOCl.  Id., at 12; Physicians Brief 3. Cocaine hy-
drochloride, therefore, is not a base. It generally comes in
powder form, which we will refer to as “powder cocaine.”
It is usually insufflated (breathed in through the nose),
though it can also be ingested or diluted in water and in-
jected. Because cocaine hydrochloride vaporizes at a much
higher temperature than chemically basic cocaine (at which
point the cocaine molecule tends to decompose), it is gener-
ally not smoked. See Commission Report 11, n. 15, 12-13.

Cocaine hydrochloride can be converted into cocaine in its
base form by combining powder cocaine with water and a
base, like sodium bicarbonate (also known as baking soda).
Id., at 14. The chemical reaction changes the cocaine hydro-
chloride molecule into a chemically basic cocaine molecule,

!There are more detailed theories of how acids and bases interact. For
our purposes, it is sufficient to note the fundamental proposition that a
base and an acid can combine to form a salt, and all three are different
types of compounds. See generally Brief for Individual Physicians and
Scientists as Amici Curiae 8; A Dictionary of Chemistry 6-7, 62—-63, 496
(J. Daintith ed., 5th ed. 2004).
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Physicians Brief 4, and the resulting solid substance can be
cooled and broken into small pieces and then smoked, Com-
mission Report 14. This substance is commonly known as
“crack” or “crack cocaine.”? Alternatively, powder cocaine
can be dissolved in water and ammonia (also a base); with the
addition of ether, a solid substance—known as “freebase”—
separates from the solution, and can be smoked. Id., at 13.
As with crack cocaine, freebase contains cocaine in its chemi-
cally basic form. Ibid.

Chemically, therefore, there is no difference between the
cocaine in coca paste, crack cocaine, and freebase—all are
cocaine in its base form. On the other hand, cocaine in its
base form and in its salt form (i. e., cocaine hydrochloride)
are chemically different, though they have the same active
ingredient and produce the same physiological and psycho-
tropic effects. See id., at 14-22. The key difference be-
tween them is the method by which they generally enter the
body; smoking cocaine in its base form—whether as coca
paste, freebase, or crack cocaine—allows the body to absorb
the active ingredient quickly, thereby producing a shorter,
more intense high than obtained from insufflating cocaine
hydrochloride. Ibid.; see generally Kimbrough v. United
States, 552 U. S. 85, 94 (2007).

B

In 1986, increasing public concern over the dangers associ-
ated with illicit drugs—and the new phenomenon of crack
cocaine in particular—prompted Congress to revise the pen-
alties for criminal offenses involving cocaine-related sub-
stances. See id., at 95-96. At the time, federal law gener-
ally tied the penalties for drug offenses to both the type of
drug and the quantity involved, with no provision for manda-
tory minimum sentences. See, e.g., §841(b)(1) (1982 ed.,
Supp. III). After holding several hearings specifically ad-

2Though the terms “crack” and “crack cocaine” are interchangeable, in
this opinion we adopt DePierre’s practice and generally employ the latter.
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dressing the emergence of crack cocaine, Congress enacted
the Anti-Drug Abuse Act of 1986 (ADAA), 100 Stat. 3207,
which provided mandatory minimum sentences for
controlled-substance offenses involving specific quantities of
drugs.

As relevant here, the ADAA provided a mandatory 10-
year sentence for certain drug offenses involving 5 kilograms
or more of “a mixture or substance containing a detectable
amount of” various cocaine-related elements, including coca
leaves, cocaine, and cocaine salts; it also called for the same
sentence for offenses involving only 50 grams or more of
“a mixture or substance . .. which contains cocaine base.”
§1002, 1d., at 3207-2 (amending §§841(b)(1)(A)(i1)—(iii))
(emphasis added). The ADAA also stipulated a mandatory
b-year sentence for offenses involving 500 grams of a mix-
ture or substance containing coca leaves, cocaine, and co-
caine salts, or 5 grams of a mixture or substance containing
“cocaine base.” Id., at 3207-3 (amending §§841(b)(1)(B)
(i1)—(ii)).

Thus, the ADAA established a 100-to-1 ratio for the
threshold quantities of cocaine-related substances that trig-
gered the statute’s mandatory minimum penalties. That is,
5 grams or more of “a mixture or substance . . . which con-
tains cocaine base” was penalized as severely as 100 times
that amount of the other cocaine-related elements enumer-
ated in the statute. These provisions were still in effect
at the time of petitioner’s conviction and sentence.? See
§§841(b)(1)(A)-(B) (2000 ed. and Supp. V).

The United States Sentencing Commission subsequently
promulgated Sentencing Guidelines for drug-trafficking of-

3Due to a recent amendment, the quantity ratio in §841(b)(1) is now
roughly 18 to 1, but otherwise the relevant statutory provisions are un-
changed from those in effect at the time DePierre was sentenced. See
Fair Sentencing Act of 2010, §2, 124 Stat. 2372 (changing the quantity in
§841(b)(1)(A)(iii) from 50 to 280 grams and in subparagraph (B)(iii) from
5 to 28 grams).
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fenses. Under the Guidelines, the offense levels for drug
crimes are tied to the drug type and quantity involved. See
United States Sentencing Commission, Guidelines Manual
§2D1.1(c) (Nov. 2010) (USSG). The Commission originally
adopted the ADA A’s 100-to-1 ratio for offenses involving “co-
caine” and “cocaine base,” though instead of setting only two
quantity thresholds, as the ADAA did, the Guidelines “set
sentences for the full range of possible drug quantities.”
Commission Report 1; see generally Kimbrough, 552 U. S.,
at 96-97.4

The original version of §2D1.1(c) did not define “cocaine
base” as used in that provision, but in 1993 the Commission
issued an amendment to explain that “‘[c]ocaine base,” for
the purposes of this guideline, means ‘crack,’”” that is, “the
street name for a form of cocaine base, usually prepared by
processing cocaine hydrochloride and sodium bicarbonate,
and usually appearing in a lumpy, rocklike form.” USSG
App. C, Amdt. 487 (effective Nov. 1, 1993); see also §2D1.1(c),
n. (D). The Commission noted that “forms of cocaine base
other than crack (e. g., coca paste . . . ) will be treated as
cocaine.” App. C, Amdt. 487.5

C

In April 2005, petitioner Frantz DePierre sold two bags of
drugs to a Government informant. DePierre was subse-
quently indicted on a charge of distributing 50 grams or more

4In 2007, the Commission increased the quantity of cocaine base re-
quired to trigger each offense level, reducing the cocaine-base-to-cocaine-
sentencing ratio under the Guidelines. See USSG Supp. App. C, Amdt.
706 (effective Nov. 1, 2007). Unless otherwise noted, we cite to the cur-
rent versions of the relevant Guidelines provisions.

5The Guidelines’ Drug Quantity Table only lists “cocaine” and “cocaine
base” among its enumerated controlled substances, but the application
notes make clear that the term “cocaine” includes “ecgonine and coca
leaves,” as well as “salts, isomers, [and] salts of isomers” of cocaine.
§2D1.1(c), and comment., n. 5.
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of cocaine base under §§841(a)(1) and (b)(1)(A)(ii).5 At
trial, a Government chemist testified that the substance in
the bags, which weighed 55.1 grams, was “cocaine base.”
Tr. 488, 490. She was not able to identify any sodium bicar-
bonate. Id., at 499. A police officer testified that the sub-
stance in question was “off-white [and] chunky.” Id., at 455.

DePierre asked the District Court to instruct the jury
that, in order to find him guilty of distribution of cocaine
base, it must find that his offense involved “the form of co-
caine base known as crack cocaine.” App. in No. 08-2101
(CA1), p. 43. His proposed jury instruction defined “crack”
identically to the Guidelines definition. See id., at 43-44;
see also USSG §2D1.1(c), n. (D). In addition, DePierre
asked the court to instruct the jury that “[c]hemical analysis
cannot establish a substance as crack because crack is chemi-
cally identical to other forms of cocaine base, although it can
reveal the presence of sodium bicarbonate, which is usually
used in the processing of crack.” App. in No. 08-2101, at 44.

The court, however, instructed the jury that “the statute
that’s relevant asks about cocaine base. Crack cocaine is a
form of cocaine base, so you'll tell us whether or not what
was involved is cocaine base ....” Tr. 585 (paragraph break
omitted). The jury form asked whether the offense involved
“over 50 grams of cocaine base.” App. to Pet. for Cert. 17a.
The jury found DePierre guilty of distributing 50 grams or
more of cocaine base, and the court sentenced DePierre to
120 months in prison as required by the statute.

The United States Court of Appeals for the First Cir-
cuit affirmed, rejecting DePierre’s argument that §841(b)
(1)(A)(ii) should be read only to apply to offenses involv-
ing crack cocaine. 599 F. 3d 25, 30-31 (2010). While
noting the division on this question among the Courts of Ap-

SDePierre was also indicted for distribution of powder cocaine under
§841(a)(1) and possession of a firearm with an obliterated serial number
under 18 U. S. C. §922(k). He was convicted by jury of the former offense
and pleaded guilty to the latter prior to trial.
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peals, ibid., and nn. 3, 4, the First Circuit adhered to its own
precedent and “read the statute according to its terms,”
holding that “‘cocaine base’ refers to ‘all forms of cocaine
base, including but not limited to crack cocaine.”” Id., at
30-31 (quoting United States v. Anderson, 452 F. 3d 66,
86-87 (CA1l 2006)). We granted certiorari to resolve the
longstanding division in authority among the Courts of Ap-
peals on this question. 562 U. S. 960 (2010).

II

A

We begin with the statutory text. See United States v.
Ron Pair Enterprises, Inc., 489 U. S. 235, 241 (1989). Sec-
tion 841(b)(1)(A) provides a mandatory 10-year minimum
sentence for certain drug offenses involving

“(ii) 5 kilograms or more of a mixture or substance
containing a detectable amount of—

“(I) coca leaves, except coca leaves and extracts of
coca leaves from which cocaine, ecgonine, and deriva-
tives of ecgonine or their salts have been removed;

“(IT) cocaine, its salts, optical and geometric isomers,
and salts of isomers;

“(ITT) ecgonine, its derivatives, their salts, isomers,
and salts of isomers; or

“(IV) any compound, mixture, or preparation which
contains any quantity of any of the substances referred
to in subclauses (I) through (I11); [or]

“(iii) 50 grams or more of a mixture or substance de-
sceribed in clause (i) which contains cocaine base.””

“As noted earlier, §841(b)(1)(B) calls for a mandatory minimum 5-year
sentence for offenses involving exactly the same substances; the only dif-
ference in subparagraph (B) is that the threshold quantity in clause (ii) is
500 grams, and in clause (iii) it is 5 grams. Because the 100-to-1 ratio is
a feature of both §§841(b)(1)(A) and (B), and those subparagraphs are iden-
tical in all other respects, throughout this opinion we use the terms “clause
(ii)” and “clause (iii)” to refer to those clauses as present in either
subparagraph.
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We agree with the Government that the most natural
reading of the term “cocaine base” is “cocaine in its base
form”—i. e., C;;Hy;NO, the molecule found in crack cocaine,
freebase, and coca paste. On its plain terms, then, “cocaine
base” reaches more broadly than just crack cocaine. In ar-
guing to the contrary, DePierre asks us to stray far from the
statute’s text, as the term “crack cocaine” appears nowhere
in the ADAA (or the United States Code, for that matter).
While the Government’s reading is not without its problems,?
that reading follows from the words Congress chose to in-
clude in the text. See United States v. Rodriquez, 553 U. S.
377, 384 (2008) (eschewing an interpretation that was “not
faithful to the statutory text”). In short, the term “cocaine
base” is more plausibly read to mean the “chemically basic
form of cocaine,” Brief for United States 15, than it is “crack
cocaine,” Brief for Petitioner 24, 28.°

We agree with DePierre that using the term “cocaine
base” to refer to C,;H,NO, is technically redundant; as
noted earlier, chemically speaking cocaine is a base. If Con-
gress meant in clause (iii) to penalize more severely offenses

8The Government urges us to give “cocaine base” its “settled, unambig-
uous scientific meaning,” i. e., “the form of cocaine classified chemically as
a base, with the chemical formula C,;H,;NO, and a particular molecular
structure.” Brief for United States 20; cf. McDermott Int’l, Inc. v. Wi-
lander, 498 U. S. 337, 342 (1991) (“In the absence of contrary indication,
we assume that when a statute uses . .. a term [of art], Congress intended
it to have its established meaning”). But the scientifically proper appella-
tion for C,;H,;NO, is “cocaine” tout court, and the Government cites no
source that uses “cocaine base” to refer to C,;H,,NO, (save lower court
opinions construing the statute at issue in this case). Therefore, there is
no “settled meaning”—scientific or otherwise—of “cocaine base” for us to
apply to §841(b)(1).

9The statute itself gives us good reason to reject DePierre’s reading.
Substituting “crack cocaine” for “cocaine base” would mean that clause
(iii) only applies to a “mixture or substance . .. which contains [crack
cocainel.” But crack cocaine is itself a “substance” involved in drug of-
fenses; it is the end product that is bought, sold, and consumed. We are
aware of no substance that “contains” crack cocaine.
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involving “a mixture or substance . .. which contains” co-
caine in its base form it could have simply (and more cor-
rectly) used the word “cocaine” instead. But Congress had
good reason to use “cocaine base” in the ADAA—to distin-
guish the substances covered by clause (iii) from other
cocaine-related substances. For example, at the time Con-
gress enacted the statute, the word “cocaine” was commonly
used to refer to cocaine hydrochloride, i. e., powder cocaine.
See, e. g., United States v. Montoya de Hernandez, 473 U. S.
531, 536, 544 (1985) (repeatedly referring to cocaine hydro-
chloride as “cocaine”); “Crack” Cocaine, Hearing before the
Permanent Subcommittee on Investigations of the Senate
Committee on Governmental Affairs, 99th Cong., 2d Sess.,
94 (1986) (hereinafter Crack Cocaine Hearing) (prepared
statement of David L. Westrate, Assistant Administrator,
Drug Enforcement Admin., Dept. of Justice) (discussing pro-
duction of “a white, crystalline powder, cocaine hydrochlo-
ride, otherwise known simply as cocaine”).

To make things more confusing, in the scientific and medi-
cal literature the word “cocaine” is often used to refer to
all cocaine-related substances, including powder cocaine.
See, e.g., J. Fay, The Alcohol/Drug Abuse Dictionary and
Encyclopedia 26-27 (1988); Weiss et al., Cocaine, at 15-25;
R. Lewis, Hawley’s Condensed Chemical Dictionary 317
(15th ed. 2007). Accordingly, Congress’ choice to use the ad-
mittedly redundant term “cocaine base” to refer to chemi-
cally basic cocaine is best understood as an effort to
make clear that clause (iii) does not apply to offenses in-
volving powder cocaine or other nonbasic cocaine-related
substances.

B

Notwithstanding DePierre’s arguments to the contrary,
reading “cocaine base” to mean chemically basic cocaine
is also consistent with §841(b)(1)’s somewhat confounding
structure. DePierre is correct that the interpretation we
adopt today raises the question why Congress included the
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word “cocaine” in subclause (II) of clause (ii). That sub-
clause lists “cocaine, its salts, optical and geometric isomers,
and salts of isomers” as elements subject to clause (ii)’s
higher quantity threshold. §§841(b)(1)(A)@Ii)(II), (B)(ii)(II)
(emphasis added). If, as we conclude, the terms “cocaine”
and “cocaine base” both mean chemically basic cocaine, of-
fenses involving a mixture or substance which contains such
cocaine will always be penalized according to the lower quan-
tity thresholds of clause (iii), and never the higher quantity
thresholds clause (ii) establishes for mixtures and substances
containing “cocaine.” 1

While this much is true, we do not agree with DePierre
that the word “cocaine” in subclause (II) is therefore super-
fluous. For without the word “cocaine” subclause (I1) makes
no sense: It would provide a minimum sentence for offenses
involving a specified quantity of simply “its salts, optical and
geometric isomers, and salts of isomers.” In light of the
structure of the subclause, the word “cocaine” is needed as
the reference point for “salts” and “isomers.”

The word “cocaine” in subclause (IT) also performs another
critical function. Clause (iii) penalizes offenses involving
“a mixture or substance described in clause (ii) which con-
tains cocaine base.” §§841(b)(1)(A)(ii), (B)(iii) (emphasis
added). In other words, clause (ii) imposes a penalty for
offenses involving cocaine-related substances generally, and
clause (iii) imposes a higher penalty for a subset of those
substances—the ones that “contai[n] cocaine base.” For this
structure to work, however, §841(b)(1) must “describ[e] in
clause (ii)” substances containing chemically basic cocaine,
which then comprise the subset described in clause (iii). If

0 DePierre makes a similar argument with respect to coca leaves:
Because they contain chemically basic cocaine, he contends, under the
Government’s interpretation offenses involving coca leaves will never be
subject to the lower quantity threshold associated with subclause (I), ren-
dering that provision superfluous. For reasons discussed later, see infra,
at 85-87, we are not convinced.
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such substances were not present in clause (ii), clause (iii)
would only apply to substances that contain both chemically
basic cocaine and one of the other elements enumerated in
clause (ii). Presumably, the result would be that clause (iii)
would not apply to crack cocaine, freebase, or coca paste of-
fenses, as there is no indication that, in addition to “cocaine
base” (i.e., C;;Hy,;NO,), those substances contain cocaine
“salts” (e. g., cocaine hydrochloride), ecgonine, or any of the
other elements enumerated in clause (ii). In short, the ex-
clusion of “cocaine” from clause (ii) would result in clause
(iii) effectively describing a null set, which obviously was not
Congress’ intent.

Of course, this redundancy could have been avoided by
simply drafting clause (iii) to penalize offenses involving
“a mixture or substance which contains cocaine base,” with-
out reference to clause (ii)—that is, Congress could have
drafted clause (iii) to specify a separate set of cocaine-related
substances, not a subset of those in clause (ii). That we may
rue inartful legislative drafting, however, does not excuse us
from the responsibility of construing a statute as faithfully
as possible to its actual text.!! And as noted earlier, there

11 At the time the ADAA was enacted, the definition of “narcotic drug”
in the same subchapter of the United States Code included, as relevant,
the following:

“(C) Coca leaves, except coca leaves and extracts of coca leaves from
which cocaine, ecgonine, and derivatives of ecgonine or their salts have
been removed.

“(D) Cocaine, its salts, optical and geometric isomers, and salts of
isomers.

“(E) Ecgonine, its derivatives, their salts, isomers, and salts of isomers.

“(F) Any compound, mixture, or preparation which contains any quan-

tity of any of the substances referred to in [the preceding] subpara-
graphs ....” 21 U.S.C. §802(17) (1982 ed., Supp. III).
Accordingly, the likely explanation for the ADAA’s curious structure is
that Congress simply adopted this pre-existing enumeration of cocaine-
related controlled substances, and then engrafted clause (iii) to provide
enhanced penalties for the subset of offenses involving chemically basic
cocaine.
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is no textual support for DePierre’s interpretation of “co-
caine base” to mean “crack cocaine.”

We also recognize that our reading of “cocaine” in sub-
clause (II) and “cocaine base” in clause (iii) to both refer
to chemically basic cocaine is in tension with the usual rule
that “when the legislature uses certain language in one
part of the statute and different language in another, the
court assumes different meanings were intended.” Sosa
v. Alvarez-Machain, 542 U. S. 692, 711, n. 9 (2004) (internal
quotation marks omitted). However, because “Congress
sometimes uses slightly different language to convey the
same message,” Deal v. United States, 508 U.S. 129, 134
(1993) (internal quotation marks omitted), we must be care-
ful not to place too much emphasis on the marginal semantic
divergence between the terms “cocaine” and “cocaine base.”
As we have already explained, Congress had good reason
to employ the latter term in clause (iii), and the slight incon-
sistency in nomenclature is insufficient reason to adopt
DePierre’s interpretation. Cf. Public Lands Council v.
Babbitt, 529 U.S. 728, 746-747 (2000) (suggesting that a
“statute’s basic purpose” might support the conclusion that
“two sets of different words mean the same thing”).

II1

DePierre offers four additional arguments in support of
his view that the term “cocaine base” in clause (iii) is
best read to mean “crack cocaine.” We do not find them
convineing.

A

DePierre first argues that we should read “cocaine base”
to mean “crack cocaine” because, in passing the ADAA, Con-
gress in 1986 intended to penalize crack cocaine offenses
more severely than those involving other substances contain-
ing C;;H; NO, Asis evident from the preceding discussion,
this position is not supported by the statutory text. To be
sure, the records of the contemporaneous congressional hear-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


84 DEPIERRE v. UNITED STATES

Opinion of the Court

ings suggest that Congress was most concerned with the
particular dangers posed by the advent of crack cocaine.
See, e. g., Crack Cocaine Hearing 1 (statement of Chairman
Roth) (“[We] mee[t] today to examine a frightening and dan-
gerous new twist in the drug abuse problem—the growing
availability and use of a cheap, highly addictive, and deadly
form of cocaine known on the streets as ‘crack’”); see gener-
ally Commission Report 116-118; Kimbrough, 552 U. S., at
95-96.

It does not necessarily follow, however, that in passing the
ADAA Congress meant for clause (iii)’s lower quantity
thresholds to apply exclusively to crack cocaine offenses.
Numerous witnesses at the hearings testified that the pri-
mary reason crack cocaine was so dangerous was because—
contrary to powder cocaine—cocaine in its base form is
smoked, which was understood to produce a faster, more in-
tense, and more addictive high than powder cocaine. See,
e. 9., Crack Cocaine Hearing 20 (statement of Dr. Robert
Byck, Yale University School of Medicine) (stating that the
ability to inhale vapor “is the reason why crack, or cocaine
free-base, is so dangerous”). This is not, however, a feature
unique to crack cocaine, and freebase and coca paste were
also acknowledged as dangerous, smokeable forms of cocaine.
See, e. g., id., at 70 (prepared statement of Dr. Charles R.
Schuster, Director, National Institute on Drug Abuse) (re-
porting on the shift from snorting powder cocaine to “newer
more dangerous routes of administration, such as freebase
smoking”); id., at 19-20 (statement of Dr. Byck) (describing
the damaging effects of cocaine smoking on people in Peru).

Moreover, the testimony of witnesses before Congress did
not clearly distinguish between these base forms of cocaine;
witnesses repeatedly used terms like “cocaine base,” “free-
base,” or “cocaine freebase” in a manner that grouped crack
cocaine with other substances containing chemically basic
forms of cocaine. See, e.g., Trafficking and Abuse of
“Crack” in New York City, Hearing before the House Select
Committee on Narcotics Abuse and Control, 99th Cong., 2d
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Sess., 258 (1986) (statement of Robert M. Stutman, Special
Agent in Charge, Drug Enforcement Admin., Dept. of Jus-
tice) (“[Clocaine in its alkaloid form [is] commonly known on
the street as crack, rock, base, or freebase”); Crack Cocaine
Hearing 71 (statement of Dr. Schuster) (“In other words,
‘crack’ is a street name for cocaine freebase”). In fact, prior
to passage of the ADAA, multiple bills were introduced in
Congress that imposed enhanced penalties on those who traf-
ficked in “cocaine base,” e. g., S. 2787, 99th Cong., 2d Sess.,
§1 (1986), as well as “cocaine freebase,” e. g., H. R. 5394, 99th
Cong., 2d Sess., §101 (1986); H. R. 5484, 99th Cong., 2d Sess.,
§608(a) (1986).

Given crack cocaine’s sudden emergence and the similari-
ties it shared with other forms of cocaine, this lack of clarity
is understandable, as is Congress’ desire to adopt a statutory
term that would encompass all forms. Congress faced what
it perceived to be a new threat of massive scope. See, e. g.,
Crack Cocaine Hearing 4 (statement of Sen. Nunn) (“[C]o-
caine use, particularly in the more pure form known as crack,
is at near epidemic proportions”); id., at 21 (statement of
Dr. Byck) (“We are dealing with a worse drug . . . than we
have ever dealt with, or that anybody has ever dealt with in
history”). Accordingly, Congress chose statutory language
broad enough to meet that threat. As we have noted, “stat-
utory prohibitions often go beyond the principal evil to cover
reasonably comparable evils.” Oncale v. Sundowner Off-
shore Services, Inc., 523 U. S. 75, 79 (1998). In the absence
of any indication in the statutory text that Congress in-
tended only to subject crack cocaine offenses to enhanced
penalties, we cannot adopt DePierre’s narrow construction.
See Lewis v. Chicago, 560 U. S. 205, 215 (2010) (“It is not
for us to rewrite [a] statute so that it covers only what we
think is necessary to achieve what we think Congress really
intended”).

B

DePierre also argues that we should read the term “co-
caine base” to mean “crack cocaine,” rather than chemically
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basic cocaine, because the latter definition leads to an absurd
result. Cf. EEOC v. Commercial Office Products Co., 486
U. S. 107, 120 (1988) (plurality opinion). He contends that,
because coca leaves themselves contain cocaine, under the
Government’s approach an offense involving 5 grams of coca
leaves will be subject to the 5-year minimum sentence in
§841(b)(1)(B)(iii), even though those leaves would produce
only 0.05 grams of smokeable cocaine. See Brief for Peti-
tioner 41-42. While we agree that it would be questionable
to treat 5 grams of coca leaves as equivalent to 500 grams of
powder cocaine for minimum-sentence purposes, we are not
persuaded that such a result would actually obtain in light
of our decision today.

To begin with, it is a matter of dispute between the parties
whether coca leaves in their natural, unprocessed form actu-
ally contain chemically basic cocaine. Compare Brief for
Petitioner 15, 17, n. 10, with Brief for United States 43.
Even assuming that DePierre is correct as a matter of chem-
istry that coca leaves contain cocaine in its base form,!? see
Physicians Brief 2, 11, the Government has averred that it
“would not be able to make that showing in court,” Tr. of
Oral Arg. 28, and that “coca leaves should not be treated as
containing ‘cocaine base’ for purposes of Clause (iii),” Brief
for United States 45.

It is unsurprising, therefore, that the Government in its
brief disclaimed awareness of any prosecution in which it had
sought, or the defendant had received, a statutory-minimum
sentence enhanced under clause (iii) for an offense involving
coca leaves. Id., at 44. And although this question is not
before us today, we note that Congress’ deliberate choice
to enumerate “coca leaves” in clause (ii) strongly indicates
its intent that offenses involving such leaves be subject to
the higher quantity thresholds of that clause. Accordingly,

12Tt appears that Congress itself is of the view that coca leaves contain
“cocaine,” as subclause (I) exempts offenses involving “coca leaves from
which cocaine . . . ha[s] been removed.” §§841(b)(1)(A)(i)(I), (B)(i)().
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there is little danger that the statute will be read in the
“absurd” manner DePierre fears.

C

In addition, DePierre suggests that because the Sentenc-
ing Commission has, since 1993, defined “cocaine base” to
mean “crack” for the purposes of the Federal Sentencing
Guidelines, we should do the same with respect to §841(b)(1).
We do not agree. We have never held that, when interpret-
ing a term in a criminal statute, deference is warranted to
the Sentencing Commission’s definition of the same term in
the Guidelines. Cf. Neal v. United States, 516 U. S. 284,
290-296 (1996). And we need not decide now whether such
deference would be appropriate, because the Guidelines do
not purport to interpret §841(b)(1). See USSG §2D1.1(c),
n. (D) (“‘Cocaine base,” for the purposes of this guideline,
means ‘crack’” (emphasis added)).’®

We recognize that, because the definition of “cocaine base”
in clause (iii) differs from the Guidelines definition, certain
sentencing anomalies may result. For example, an offense
involving 5 grams of crack cocaine and one involving 5 grams
of coca paste both trigger a minimum 5-year sentence under
§841(b)(1)(B)(iii). But defendants convicted of offenses in-
volving only 4 grams of each substance—which do not trig-
ger the statutory minimums—would likely receive different
sentences, because of the Guidelines’ differential treatment
of those substances with respect to offense level.l* Compare

1B'We also disagree with DePierre’s contention that Congress’ failure to
reject the Guidelines definition of “cocaine base” means that it has effec-
tively adopted that interpretation with respect to the statute. See Kim-
brough v. United States, 552 U. S. 85, 106 (2007) (“Ordinarily, we resist
reading congressional intent into congressional inaction”).

14Tn defining “cocaine base” as “crack,” the Commission explained that
“forms of cocaine base other than crack” are treated as “cocaine” for pur-
poses of the Guidelines. USSG App. C, Amdt. 487 (effective Nov. 1, 1993).
This includes coca paste, which the Commission described as “an in-
termediate step in the processing of coca leaves into cocaine hydrochlo-
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USSG §2D1.1(c)(9) (providing an offense level of 22 for
at least 4 grams of “cocaine base,” 1. e., “crack”) with
§2D1.1(c)(14) (providing an offense level of 12 for less than
25 grams of “cocaine,” which, under the Guidelines, includes
coca paste). As we have noted in previous opinions, how-
ever, such disparities are the inevitable result of the dissimi-
lar operation of the fixed minimum sentences Congress has
provided by statute and the graduated sentencing scheme
established by the Guidelines. See Kimbrough, 552 U. S., at
107-108; Neal, 516 U. S., at 291-292. Accordingly, we reject
DePierre’s suggestion that the term “cocaine base” as used
in clause (iii) must be given the same definition as it has
under the Guidelines.
D

Finally, DePierre argues that, because §841(b)(1) is at the
very least ambiguous, the rule of lenity requires us to inter-
pret the statute in his favor. See United States v. Santos,
553 U. S. 507, 514 (2008) (plurality opinion) (“The rule of len-
ity requires ambiguous criminal laws to be interpreted in
favor of the defendants subjected to them”). As evinced by
the preceding discussion, we cannot say that the statute is
crystalline. The rule, however, is reserved for cases where,
“after seizing every thing from which aid can be derived, the
Court is left with an ambiguous statute.” Swith v. United
States, 508 U. S. 223, 239 (1993) (internal quotation marks
and brackets omitted). Applying the normal rules of statu-
tory construction in this case, it is clear that Congress used
the term “cocaine base” in clause (iii) to penalize more se-
verely not only offenses involving “crack cocaine,” but those
involving substances containing chemically basic cocaine
more generally. There is no persuasive justification for
reading the statute otherwise. Because the statutory text

ride.” Ibid. As we have explained, however, coca paste is a smokeable
form of cocaine in its own right, and we see no reason why, as a statutory
matter, it should be subject to lesser penalties than crack or freebase.
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allows us to make far more than “a guess as to what Con-
gress intended,” Reno v. Koray, 515 U. S. 50, 65 (1995) (inter-
nal quotation marks omitted), the rule of lenity does not
apply in DePierre’s favor.

* * *

We hold that the term “cocaine base” as used in § 841(b)(1)
means not just “crack cocaine,” but cocaine in its chemically
basic form. We therefore affirm the judgment of the Court
of Appeals.

It is so ordered.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

I concur in the Court’s judgment and in all of its opinion
except for Part III-A, which needlessly contradicts De-
Pierre’s version of legislative history. Our holding today is
that the statutory term “cocaine base” refers to cocaine base,
rather than, as DePierre contends, one particular type of co-
caine base. This holding is in my view obvious, and the
Court does not disagree. It begins its discussion of the leg-
islative history by saying that DePierre’s position “is not
supported by the statutory text,” ante, at 83; and ends the
discussion by saying that “[iJn the absence of any indication
in the statutory text that Congress intended only to subject
crack cocaine offenses to enhanced penalties, we cannot
adopt DePierre’s narrow construction,” ante, at 85.

Everything in between could and should have been omit-
ted. Even if Dr. Byck had not lectured an undetermined
number of likely somnolent Senators on “the damaging ef-
fects of cocaine smoking on people in Peru,” ante, at 84, we
would still hold that the words “cocaine base” mean cocaine
base. And here, as always, the needless detour into legisla-
tive history is not harmless. It conveys the mistaken im-
pression that legislative history could modify the text of a
criminal statute as clear as this. In fact, however, even a
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hypothetical House Report expressing the Committee’s mis-
understanding (or perhaps just the Committee staff’s misun-
derstanding, who knows?) that “cocaine base means crack
cocaine” could not have changed the outcome of today’s
opinion.
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MICROSOFT CORP. ». 41 LIMITED PARTNERSHIP
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 10-290. Argued April 18, 2011—Decided June 9, 2011

In asserting patent invalidity as a defense to an infringement action, an
alleged infringer must contend with §282 of the Patent Act of 1952
(Act), under which “[a] patent shall be presumed valid” and “[t]he bur-
den of establishing invalidity . . . shall rest on the party asserting” it.
Since 1984, the Federal Circuit has read §282 to require a defendant
seeking to overcome the presumption to persuade the factfinder of its
invalidity defense by clear and convincing evidence.

Respondents (collectively, i4i) hold the patent at issue, which claims
an improved method for editing computer documents. After idi sued
petitioner Microsoft Corp. for willful infringement of that patent, Micro-
soft counterclaimed and sought a declaration that the patent was invalid
under §102(b)’s on-sale bar, which precludes patent protection for any
“invention” that was “on sale in this country” more than one year prior
to the filing of a patent application. The parties agreed that, more than
a year before filing its patent application, i4i had sold a software pro-
gram known as S4 in the United States, but they disagreed over
whether that software embodied the invention claimed in i4i’s patent.
Relying on the undisputed fact that the S4 software was never pre-
sented to the Patent and Trademark Office (PTO) during its examination
of the patent application, Microsoft objected to idi’s proposed jury
instruction that the invalidity defense must be proved by clear and con-
vincing evidence. The District Court nevertheless gave that instruc-
tion, rejecting Microsoft’s alternative instruction proposing a prepon-
derance of the evidence standard. The jury found that Microsoft
willfully infringed the i4i patent and had failed to prove the patent’s
invalidity. The Federal Circuit affirmed, relying on its settled interpre-
tation of §282.

Held: Section 282 requires an invalidity defense to be proved by clear and
convincing evidence. Pp. 99-114.

(@) The Court rejects Microsoft’s contention that a defendant need
only persuade the jury of a patent invalidity defense by a preponderance
of the evidence. Where Congress has prescribed the governing stand-
ard of proof, its choice generally controls. Steadman v. SEC, 450 U. S.
91, 95. Congress has made such a choice here. While §282 includes
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no express articulation of the standard of proof, where Congress uses a
common-law term in a statute, the Court assumes the “term . . . comes
with a common law meaning.” Safeco Ins. Co. of America v. Burr, 551
U. S. 47, 58. Here, by stating that a patent is “presumed valid,” §282,
Congress used a term with a settled common-law meaning. Radio
Corp. of America v. Radio Engineering Laboratories, Inc., 293 U. S. 1
(RCA), is authoritative. There, tracing nearly a century of case law,
the Court stated, inter alia, that “there is a presumption of [patent]
validity [that is] not to be overthrown except by clear and cogent evi-
dence,” id., at 2. Microsoft’s contention that the Court’s pre-Act prece-
dents applied a clear-and-convincing standard only in two limited cir-
cumstances is unavailing, given the absence of those qualifications from
the Court’s cases. Also unpersuasive is Microsoft’s argument that the
Federal Circuit’s interpretation must fail because it renders superfluous
§282’s additional statement that “[t]he burden of establishing invalidity
... shall rest on the party asserting” it. The canon against superfluity
assists only where a competing interpretation gives effect “‘to every
clause and word of a statute.”” Duncan v. Walker, 533 U. S. 167, 174.
Here, no interpretation of §282 avoids excess language because, under
either of Microsoft’s alternative theories—that the presumption only al-
locates the burden of production or that it shifts both the burdens of
production and persuasion—the presumption itself would be unneces-
sary in light of §282’s additional statement as to the challenger’s bur-
den. Pp. 99-107.

(b) Also rejected is Microsoft’s argument that a preponderance stand-
ard must at least apply where the evidence before the factfinder was
not before the PTO during the examination process. It is true enough
that, in these circumstances, “the rationale underlying the presump-
tion—that the PTO, in its expertise, has approved the claim—seems
much diminished,” KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 426,
though other rationales may still animate the presumption. But the
question remains whether Congress has specified the applicable stand-
ard of proof. As established here today, Congress did just that by codi-
fying the common-law presumption of patent validity and, implicitly, the
heightened standard of proof attached to it. The Court’s pre-Act cases
never adopted or endorsed Microsoft’s fluctuating standard of proof.
And they do not indicate, even in dicta, that anything less than a clear-
and-convincing standard would ever apply to an invalidity defense. In
fact, the Court indicated to the contrary. See RCA, 293 U.S., at 8.
Finally, the Court often applied the heightened standard of proof with-
out mentioning whether the relevant prior-art evidence had been before
the PTO examiner, in circumstances strongly suggesting it had not.
See, e. g., Smith v. Hall, 301 U. S. 216, 227, 233. Nothing in §282’s text
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suggests that Congress meant to depart from that understanding to
enact a standard of proof that would rise and fall with the facts of each
case. Indeed, had Congress intended to drop the heightened standard
of proof where the evidence before the jury varied from that before the
PTO, it presumably would have said so expressly. Those pre-Act cases
where various Courts of Appeals observed that the presumption is
weakened or dissipated where the evidence was never considered by the
PTO should be read to reflect the commonsense principle that if the
PTO did not have all material facts before it, its considered judgment
may lose significant force. Cf. KSR, 550 U. S., at 427. Consistent with
that principle, a jury may be instructed to evaluate whether the evi-
dence before it is materially new, and if so, to consider that fact when
determining whether an invalidity defense has been proved by clear and
convincing evidence. Pp. 108-112.

(c) This Court is in no position to judge the comparative force of the
parties’ policy arguments as to the wisdom of the clear-and-convincing-
evidence standard that Congress adopted. Congress specified the ap-
plicable standard of proof in 1952 when it codified the common-law pre-
sumption of patent validity. During the nearly 30 years that the
Federal Circuit has interpreted § 282 as the Court does today, Congress
has often amended § 282 and other patent laws, but apparently has never
considered any proposal to lower the standard of proof. Indeed, Con-
gress has left the Federal Circuit’s interpretation in place despite ongo-
ing criticism, both from within the Federal Government and without.
Accordingly, any recalibration of the standard of proof remains in Con-
gress’ hands. Pp. 112-114.

598 F. 3d 831, affirmed.

SOTOMAYOR, J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, GINSBURG, BREYER, ALITO, and KAGAN, JJ.,, joined. BREYER,
J., filed a concurring opinion, in which SCALIA and ALITO, JJ., joined, post,
p. 114. THOMAS, J., filed an opinion concurring in the judgment, post,
p- 115. ROBERTS, C. J., took no part in the consideration or decision of
the case.

Thomas G. Hungar argued the cause for petitioner. With
him on the briefs were Theodore B. Olson, Matthew D. Mc-
Gill, Matthew D. Powers, T. Andrew Culbert, Isabella Fu,
Kevin Kudlac, and Amber H. Rovner.

Seth P. Waxman argued the cause for respondents. With
him on the brief were Paul R. Q. Wolfson, Daniel S. Vol-
chok, Francesco Valentini, Donald R. Dunner, Don O. Bur-
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Counsel

ley, Erik Puknys, Kara F. Stoll, Douglas A. Cawley, Jeffrey
A. Carter, Travis Gordon White, and Robert Greene Sterne.
Deputy Solicitor General Stewart argued the cause for the
United States as amicus curiae in support of respondents.
With him on the brief were Acting Solicitor General Katyal,
Assistant Attorney General West, Ginger D. Anders, Scott
R. McIntosh, Raymond T. Chen, and William LaMarca.*

*Briefs of amict curiae urging reversal were filed for Apotex, Inc., by
Roy T. Englert, Jr., Mark T. Stancil, and Shashank Upadhye; for Apple
Inc. et al. by Deanne E. Maynard, Seth M. Galanter, and Marc A. Hear-
ron; for the Business Software Alliance by Andrew J. Pincus; for the
Computer & Communications Industry Association by Jonathan Band,
for CTTA—The Wireless Association by Michael K. Kellogg, Gregory G.
Rapawy, and Michael F. Altschul; for the Fédération Internationale des
Conseils en Propriété Industrielle by John P. Sutton; for the Hercules
Open-Source Project by E. Joshua Rosenkranz, Mark S. Davies, and Rich-
ard A. Rinkema, for the Public Patent Foundation by Daniel B. Ravicher;
for SAP America, Inc., et al. by James W. Dabney, Stephen S. Rabinowitz,
Henry C. Lebowitz, and John F. Duffy; for the Securities Industry and
Financial Markets Association et al. by John A. Squires, Kate McSweeny,
and Kevin Carroll; for Synerx Pharma, LLC, by D. Christopher Ohly and
Douglass C. Hochstetler; and for Timex Group USA, Inc., et al. by John
R. Horvack, Jr., and Fatima Lahnin. Briefs of amici curiae urging vaca-
tion were filed for Google Inc. et al. by Paul D. Clement, Daryl Joseffer,
Adam Conrad, and John Thorne; for Internet Retailers by Peter J. Brann;
for Teva Pharmaceuticals USA, Inc., by Henry C. Dinger and Elaine Herr-
mann Blais; and for the William Mitchell College of Law Intellectual
Property Institute by R. Carl Moy.

Briefs of amici curiae urging affirmance were filed for Aberdare Ven-
tures et al. by Douglas Hallward-Driemetier; for AmiCOUR IP Group,
LLC, by Kirstin M. Jahn and Robert A. Rowan, for Bayer AG by Kannon
K. Shammugam, Adam L. Perlman, and David M. Krinsky; for the Bio-
technology Industry Organization et al. by Patricia A. Millett and Mi-
chael C. Small; for Eagle Harbor Holdings, LL.C, by Kathryn E. Karcher;
for elcommerce.com.inc. by Christopher M. Perry; for the Intellectual
Property Owners Association by Paul H. Berghoff, Douglas K. Norman,
and Kevin Rhodes; for Intellectual Ventures Management et al. by Justin
A. Nelson, Brooke A. M. Taylor, Makan Delrahim, and Allen P. Grunes;
for IP Advocate by Charles E. Miller; for Pharmaceutical Research and
Manufacturers of America by Harry J. Roper and Elaine J. Goldenberg;
for Project Fastlane, Inc., by Scott S. Kokka, Kenneth R. Backus, Jr.,
and Chien-Ju Alice Chuang; for the San Diego Intellectual Property Law
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JUSTICE SOTOMAYOR delivered the opinion of the Court.

Under §282 of the Patent Act of 1952, “[a] patent shall be
presumed valid” and “[t]he burden of establishing invalidity
of a patent or any claim thereof shall rest on the party
asserting such invalidity.” 35 U.S.C. §282. We consider
whether § 282 requires an invalidity defense to be proved by
clear and convincing evidence. We hold that it does.

I
A

Pursuant to its authority under the Patent Clause, U. S.
Const., Art. I, §8, cl. 8, Congress has charged the United

States Patent and Trademark Office (PTO) with the task of
examining patent applications, 35 U. S. C. §2(a)(1), and issu-

Association et al. by Douglas E. Olson and Timothy N. Tardibono; for
Unity Semiconductor Corp. by Messrs. Kokka, Backus, and Ms. Chuang;
for 3M Co. et al. by Thomas C. Goldstein; and for Dr. Ron D. Katznelson
by Mr. Miller.

Briefs of amici curiae were filed for the American Intellectual Property
Law Association by Donald R. Ware, Barbara A. Fiacco, and William
G. Barber; for the Bar Association of the District of Columbia Patent,
Trademark & Copyright Section by John E. Dubiansky; for the Associa-
tion of Practicing Entities by Donald E. Lake 111, Aaron P. Bradford, and
William W. Cochran II; for the Boston Patent Law Association by Erik
Paul Belt,; for Cisco Systems, Inc., et al. by John D. Vandenberg and Jo-
seph T. Jakubek, for the Electronic Frontier Foundation et al. by Michael
Barclay, Corynne McSherry, and James S. Tyre; for EMC Corp. by Paul
T. Dacier; for Former USPTO Commissioners and Directors by Alexander
C. D. Giza and Larry C. Russ; for Genentech, Inc., et al. by Jerome B.
Falk, Jr., and Gary H. Loeb; for International Business Machines Corp. by
Kenneth R. Adamo, Lawrence D. Rosenberg, Traci L. Lovitt, and Marian
Underweiser; for Seven Retired Naval Officers by Robert P. Greenspoon
and William W. Flachsbart; for Tessera, Inc., et al. by Joseph M. Lipner,
Benjamin W. Hattenbach, Mark A. Kressel, and Keith A. Ashmus; for
University Patent Owners and Licensees by Lawrence K. Nodine and Ka-
trina M. Quicker; for Lee A. Hollaar by David M. Bennion; for Roberta
J. Morris by Ms. Morris, pro se; for Triantafyllos Tafas, Ph. D. by Steven
J. Moore; and for 37 Law, Business, and Economics Professors by Mark
A. Lemley.
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ing patents if “it appears that the applicant is entitled to
a patent under the law,” §131. Congress has set forth the
prerequisites for issuance of a patent, which the PTO must
evaluate in the examination process. To receive patent pro-
tection a claimed invention must, among other things, fall
within one of the express categories of patentable subject
matter, §101, and be novel, §102, and nonobvious, §103.
Most relevant here, the on-sale bar of § 102(b) precludes pat-
ent protection for any “invention” that was “on sale in this
country” more than one year prior to the filing of a patent
application. See generally Pfaff v. Wells Electronics, Inc.,
525 U. S. 55, 67-68 (1998). In evaluating whether these and
other statutory conditions have been met, PTO examiners
must make various factual determinations—for instance, the
state of the prior art in the field and the nature of the ad-
vancement embodied in the invention. See Dickinson v.
Zurko, 527 U. S. 150, 153 (1999).

Once issued, a patent grants certain exclusive rights to its
holder, including the exclusive right to use the invention dur-
ing the patent’s duration. To enforce that right, a patentee
can bring a civil action for infringement if another person
“without authority makes, uses, offers to sell, or sells any
patented invention, within the United States.” §271(a); see
also §281.

Among other defenses under §282 of the Patent Act of
1952 (1952 Act), an alleged infringer may assert the invalid-
ity of the patent—that is, he may attempt to prove that the
patent never should have issued in the first place. See
§§282(2), (3). A defendant may argue, for instance, that the
claimed invention was obvious at the time and thus that one
of the conditions of patentability was lacking. See §282(2);
see also §103. “While the ultimate question of patent valid-
ity is one of law,” Graham v. John Deere Co. of Kansas City,
383 U. S. 1, 17 (1966) (citing Great Atlantic & Pacific Tea Co.
v. Supermarket Equipment Corp., 340 U. S. 147, 155 (1950)
(Douglas, J., concurring)); see post, at 114 (BREYER, J., con-
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curring), the same factual questions underlying the PTO’s
original examination of a patent application will also bear
on an invalidity defense in an infringement action, see, e. g.,
383 U. S., at 17 (describing the “basic factual inquiries” that
form the “background” for evaluating obviousness); Pfaff,
525 U. S., at 67-69 (same, as to the on-sale bar).

In asserting an invalidity defense, an alleged infringer
must contend with the first paragraph of §282, which pro-
vides that “[a] patent shall be presumed valid” and “[t]he
burden of establishing invalidity . . . rest[s] on the party as-
serting such invalidity.”! Under the Federal Circuit’s read-
ing of §282, a defendant seeking to overcome this presump-
tion must persuade the factfinder of its invalidity defense
by clear and convincing evidence. Judge Rich, a principal
drafter of the 1952 Act, articulated this view for the court in
American Hoist & Derrick Co. v. Sowa & Somns, Inc., 725
F. 2d 1350 (CA Fed. 1984). There, the Federal Circuit held
that §282 codified “the existing presumption of validity of
patents,” id., at 1359 (internal quotation marks omitted)—
what, until that point, had been a common-law presumption
based on “the basic proposition that a government agency
such as the [PTO] was presumed to do its job,” ibid. Rely-
ing on this Court’s pre-1952 precedent as to the “force of the
presumption,” ibid. (citing Radio Corp. of America v. Radio
Engineering Laboratories, Inc., 293 U.S. 1 (1934) (RCA)),
Judge Rich concluded:

“[Section] 282 creates a presumption that a patent is
valid and imposes the burden of proving invalidity on
the attacker. That burden is constant and never
changes and is to convince the court of invalidity by
clear evidence.” 725 F. 2d, at 1360.

1 As originally enacted in 1952, the first paragraph of §282 read:
“A patent shall be presumed valid. The burden of establishing invalidity
of a patent shall rest on a party asserting it.” 66 Stat. 812. Congress
has since amended §282, inserting two sentences not relevant here and
modifying the language of the second sentence to that in the text.
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In the nearly 30 years since American Hoist, the Federal
Circuit has never wavered in this interpretation of §282.
See, e. g., Greenwood v. Hattori Seitko Co., 900 F. 2d 238, 240-
241 (1990); Ultra-Tex Surfaces, Inc. v. Hill Bros. Chemical
Co., 204 F. 3d 1360, 1367 (2000); ALZA Corp. v. Andrx Phar-
maceuticals, LLC, 603 F. 3d 935, 940 (2010).

B

Respondents i4i Limited Partnership and Infrastructures
for Information Inc. (collectively, i4i) hold the patent at issue
in this suit. The i4i patent claims an improved method for
editing computer documents, which stores a document’s con-
tent separately from the metacodes associated with the docu-
ment’s structure. In 2007, i4i sued petitioner Microsoft Cor-
poration for willful infringement, claiming that Microsoft’s
manufacture and sale of certain Microsoft Word products in-
fringed i4i’s patent. In addition to denying infringement,
Microsoft counterclaimed and sought a declaration that i4i’s
patent was invalid and unenforceable.

Specifically and as relevant here, Microsoft claimed that
the on-sale bar of § 102(b) rendered the patent invalid, point-
ing to idi’s prior sale of a software program known as S4.
The parties agreed that, more than one year prior to the
filing of the i4i patent application, i4i had sold S4 in the
United States. They presented opposing arguments to the
jury, however, as to whether that software embodied the in-
vention claimed in i4i’s patent. Because the software’s
source code had been destroyed years before the commence-
ment of this litigation, the factual dispute turned largely on
trial testimony by S4’s two inventors—also the named inven-
tors on the i4i patent—both of whom testified that S4 did not
practice the key invention disclosed in the patent.

Relying on the undisputed fact that the S4 software was
never presented to the PTO examiner, Microsoft objected to
idi’s proposed instruction that it was required to prove its
invalidity defense by clear and convincing evidence. In-
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stead, “if an instruction on the ‘clear and convincing’ burden
were [to be] given,” App. 124a, n. 8, Microsoft requested
the following:

“‘Microsoft’s burden of proving invalidity and unen-
forceability is by clear and convincing evidence. How-
ever, Microsoft’s burden of proof with regard to its
defense of invalidity based on prior art that the exam-
iner did not review during the prosecution of the
patent-in-suit is by preponderance of the evidence.””
Ibid.

Rejecting the hybrid standard of proof that Microsoft advo-
cated, the District Court instructed the jury that “Microsoft
has the burden of proving invalidity by clear and convincing
evidence.” App. to Pet. for Cert. 195a.

The jury found that Microsoft willfully infringed the i4i
patent and that Microsoft failed to prove invalidity due to
the on-sale bar or otherwise. Denying Microsoft’s post-trial
motions, the District Court rejected Microsoft’s contention
that the court improperly instructed the jury on the stand-
ard of proof. The Court of Appeals for the Federal Circuit
affirmed.? 598 F. 3d 831, 848 (2010). Relying on its settled
interpretation of § 282, the court explained that it could “dis-
cern [no] error” in the jury instruction requiring Microsoft to
prove its invalidity defense by clear and convincing evidence.
Ibid. We granted certiorari. 562 U. S. 1060 (2010).

II

According to Microsoft, a defendant in an infringement ac-
tion need only persuade the jury of an invalidity defense by
a preponderance of the evidence. In the alternative, Micro-
soft insists that a preponderance standard must apply at
least when an invalidity defense rests on evidence that was

2 Although not relevant here, the Court of Appeals modified the effective
date of the permanent injunction that the District Court entered in favor
of i4i. 598 F. 3d, at 863-864.
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never considered by the PTO in the examination process.
We reject both contentions.?

A

Where Congress has prescribed the governing standard of
proof, its choice controls absent “countervailing constitu-
tional constraints.” Steadman v. SEC, 450 U.S. 91, 95
(1981). The question, then, is whether Congress has made
such a choice here.

As stated, the first paragraph of §282 provides that “[a]
patent shall be presumed valid” and “[t]he burden of estab-
lishing invalidity of a patent or any claim thereof shall rest
on the party asserting such invalidity.” Thus, by its express
terms, § 282 establishes a presumption of patent validity, and
it provides that a challenger must overcome that presump-
tion to prevail on an invalidity defense. But, while the stat-
ute explicitly specifies the burden of proof, it includes no
express articulation of the standard of proof.*

3i4i contends that Microsoft forfeited the first argument by failing to
raise it until its merits brief in this Court. The argument, however, is
within the scope of the question presented, and because we reject it on its
merits, we need not decide whether it has been preserved.

4A preliminary word on terminology is in order. As we have said,
“[tlhe term ‘burden of proof’ is one of the ‘slipperiest members of the
family of legal terms.””  Schaffer v. Weast, 546 U. S. 49, 56 (2005) (quoting
2 J. Strong, McCormick on Evidence § 342, p. 433 (5th ed. 1999) (alteration
omitted)). Historically, the term has encompassed two separate burdens:
the “burden of persuasion” (specifying which party loses if the evidence is
balanced), as well as the “burden of production” (specifying which party
must come forward with evidence at various stages in the litigation). 546
U. 8., at 56. Adding more confusion, the term “burden of proof” has occa-
sionally been used as a synonym for “standard of proof.” E.g., Grogan v.
Garner, 498 U. 8. 279, 286 (1991).

Here we use “burden of proof” interchangeably with “burden of persua-
sion” to identify the party who must persuade the jury in its favor to
prevail. We use the term “standard of proof” to refer to the degree of
certainty by which the factfinder must be persuaded of a factual conclusion
to find in favor of the party bearing the burden of persuasion. See Ad-
dington v. Texas, 441 U.S. 418, 423 (1979). In other words, the term
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Our statutory inquiry, however, cannot simply end there.
We begin, of course, with “the assumption that the ordinary
meaning of [the] language” chosen by Congress “accurately
expresses the legislative purpose.” Engine Mfrs. Assn. v.
South Coast Air Quality Management Dist., 541 U. S. 246,
252 (2004) (internal quotation marks omitted). But where
Congress uses a common-law term in a statute, we assume
the “term . .. comes with a common law meaning, absent
anything pointing another way.” Safeco Ins. Co. of America
v. Burr, 551 U. S. 47, 58 (2007) (citing Beck v. Prupis, 529
U. S. 494, 500-501 (2000)). Here, by stating that a patent is
“presumed valid,” § 282, Congress used a term with a settled
meaning in the common law.

Our decision in RCA, 293 U. S. 1, is authoritative. There,
tracing nearly a century of case law from this Court and
others, Justice Cardozo wrote for a unanimous Court that
“there is a presumption of validity, a presumption not to be
overthrown except by clear and cogent evidence.” Id., at 2.
Although the “force” of the presumption found “varying
expression” in this Court and elsewhere, id., at 7, Justice
Cardozo explained, one “common core of thought and truth”
unified the decisions:

“[OIne otherwise an infringer who assails the validity
of a patent fair upon its face bears a heavy burden of
persuasion, and fails unless his evidence has more than
a dubious preponderance. If that is true where the as-
sailant connects himself in some way with the title of the
true inventor, it is so a fortiori where he is a stranger to
the invention, without claim of title of his own. Ifit is

“standard of proof” specifies how difficult it will be for the party bearing
the burden of persuasion to convince the jury of the facts in its favor.
Various standards of proof are familiar—beyond a reasonable doubt, by
clear and convincing evidence, and by a preponderance of the evidence.
See generally 21B C. Wright & K. Graham, Federal Practice & Procedure
§5122, pp. 405-411 (2d ed. 2005) (hereinafter Fed. Practice) (describing
these and other standards of proof).
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true where the assailant launches his attack with evi-
dence different, at least in form, from any theretofore
produced in opposition to the patent, it is so a bit more
clearly where the evidence is even verbally the same.”
Id., at 8 (citation omitted).”

The common-law presumption, in other words, reflected the
universal understanding that a preponderance standard of
proof was too “dubious” a basis to deem a patent invalid.
Ibid.; see also id., at 7 (“[A] patent . . . is presumed to be
valid until the presumption has been overcome by convincing
evidence of error”).

Thus, by the time Congress enacted §282 and declared
that a patent is “presumed valid,” the presumption of patent
validity had long been a fixture of the common law. Accord-
ing to its settled meaning, a defendant raising an invalidity
defense bore “a heavy burden of persuasion,” requiring proof
of the defense by clear and convincing evidence. Id., at 8.
That is, the presumption encompassed not only an allocation
of the burden of proof but also an imposition of a heightened
standard of proof. Under the general rule that a common-
law term comes with its common-law meaning, we cannot
conclude that Congress intended to “drop” the heightened
standard of proof from the presumption simply because § 282
fails to reiterate it expressly. Neder v. United States, 527

5 Among other cases, Justice Cardozo cited Cantrell v. Wallick, 117 U. S.
689, 695-696 (1886) (“Not only is the burden of proof to make good this
defence upon the party setting it up, but . . . every reasonable doubt should
be resolved against him” (internal quotation marks omitted)); Coffin v.
Ogden, 18 Wall. 120, 124 (1874) (“The burden of proof rests upon [the de-
fendant], and every reasonable doubt should be resolved against him”);
The Barbed Wire Patent, 143 U. S. 275, 285 (1892) (“[This] principle has
been repeatedly acted upon in the different circuits”); and Washburn v.
Gould, 29 F. Cas. 312, 320 (No. 17,214) (CC Mass. 1844) (charging jury that
“if it should so happen, that your minds are led to a reasonable doubt on
the question, inasmuch as it is incumbent on the defendant to satisfy you
beyond that doubt, you will find for the plaintiff”).
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U.S. 1, 23 (1999); see also id., at 21 (“‘“Where Congress uses
terms that have accumulated settled meaning under . . . the
common law, [we] must infer, unless the statute otherwise
dictates, that Congress means to incorporate the established
meaning of those terms’” (quoting Nationwide Mut. Ins. Co.
v. Darden, 503 U. S. 318, 322 (1992))); Standard Oil Co. of
N. J. v. United Sates, 221 U. S. 1, 59 (1911) (“[W]here words
are employed in a statute which had at the time a well-
known meaning at common law or in the law of this country
they are presumed to have been used in that sense ... ”).
“On the contrary, we must presume that Congress intended
to incorporate” the heightened standard of proof, “unless the
statute otherwise dictates.” Neder, 527 U. S., at 23 (inter-
nal quotation marks omitted).

We recognize that it may be unusual to treat a presump-
tion as alone establishing the governing standard of proof.
See, e. g., J. Thayer, Preliminary Treatise on Evidence at the
Common Law 336-337 (1898) (hereinafter Thayer) (“When
... we read that the contrary of any particular presumption
must be proved beyond a reasonable doubt, . . . it is to be
recognized that we have something superadded to the rule
of presumption, namely, another rule as to the amount of
evidence which is needed to overcome the presumption”).
But given how judges, including Justice Cardozo, repeatedly
understood and explained the presumption of patent validity,
we cannot accept Microsoft’s argument that Congress used
the words “presumed valid” to adopt only a procedural de-
vice for “shifting the burden of production,” or for “shifting
both the burden of production and the burden of persuasion.”
Brief for Petitioner 21-22 (emphasis deleted). Whatever the
significance of a presumption in the abstract, basic principles
of statutory construction require us to assume that Congress
meant to incorporate “the cluster of ideas” attached to the
common-law term it adopted. Beck, 529 U. S., at 501 (inter-
nal quotation marks omitted). And RCA leaves no doubt
that attached to the common-law presumption of patent va-
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lidity was an expression as to its “force,” 293 U. S., at T—
that is, the standard of proof required to overcome it.

Resisting the conclusion that Congress adopted the height-
ened standard of proof reflected in our pre-1952 cases, Micro-
soft contends that those cases applied a clear-and-convincing
standard of proof only in two limited circumstances, not in
every case involving an invalidity defense. First, according
to Microsoft, the heightened standard of proof applied in
cases “involving oral testimony of prior invention,” simply
to account for the unreliability of such testimony. Brief for
Petitioner 25. Second, Microsoft tells us, the heightened
standard of proof applied to “invalidity challenges based on
priority of invention,” where that issue had previously been
litigated between the parties in PTO proceedings. Id.,
at 28.

Squint as we may, we fail to see the qualifications that
Microsoft purports to identify in our cases. They certainly
make no appearance in RCA’s explanation of the presump-
tion of patent validity. RCA simply said, without qualifi-
cation, “that one otherwise an infringer who assails the va-
lidity of a patent fair upon its face bears a heavy burden
of persuasion, and fails unless his evidence has more than a
dubious preponderance.” 293 U.S., at 8; see also id., at 7
(“A patent regularly issued, and even more obviously a pat-
ent issued after a hearing of all the rival claimants, is pre-

6 Microsoft objects that this reading of §282 “conflicts with the usual
understanding of presumptions.” Reply Brief for Petitioner 4. In sup-
port, it relies on the “understanding” reflected in Federal Rule of Evi-
dence 301, which explains the ordinary effect of a presumption in federal
civil actions. That Rule, however, postdates the 1952 Act by nearly 30
years, and it is not dispositive of how Congress in 1952 understood pre-
sumptions generally, much less the presumption of patent validity. In any
event, the word “presumption” has often been used when another term
might be more accurate. See Thayer 335 (“Often . .. maxims and ground
principles get expressed in this form of a presumption perversely and
inaccurately”). And, to the extent Congress used the words “presumed
valid” in an imprecise way, we cannot fault it for following our lead.
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sumed to be valid until the presumption has been overcome
by convincing evidence of error” (emphasis added)). Nor do
they appear in any of our cases as express limitations on the
application of the heightened standard of proof. Cf., e.g,
Smith v. Hall, 301 U. S. 216, 233 (1937) (citing RCA for the
proposition that a “heavy burden of persuasion . . . rests upon
one who seeks to negative novelty in a patent by showing
prior use”); Mumm v. Jacob E. Decker & Sons, 301 U. S. 168,
171 (1937) (“Not only is the burden to make good this defense
upon the party setting it up, but his burden is a heavy one,
as it has been held that every reasonable doubt should be
resolved against him” (internal quotation marks omitted)).
In fact, Microsoft itself admits that our cases “could be
read as announcing a heightened standard applicable to all
invalidity assertions.” Brief for Petitioner 30 (emphasis
deleted).

Furthermore, we cannot agree that Microsoft’s proposed
limitations are inherent—even if unexpressed—in our pre-
1952 cases. As early as 1874 we explained that the burden
of proving prior inventorship “rests upon [the defendant],
and every reasonable doubt should be resolved against him,”
without tying that rule to the vagaries and manipulability of
oral testimony. Coffin v. Ogden, 18 Wall. 120, 124 (1874).
And, more than 60 years later, we applied that rule where
the evidence in support of a prior-use defense included docu-
mentary proof—not just oral testimony—in a case present-
ing no priority issues at all. See Smith, 301 U. S., at 221,
233. Thus, even if Congress searched for some unstated
limitations on the heightened standard of proof in our cases,
it would have found none.”

"In a similar vein, Microsoft insists that there simply was no settled
presumption of validity for Congress to codify in 1952. Microsoft points
to a handful of District Court decisions, which “question[ed] whether any
presumption of validity was warranted,” or which “required the patentee
to prove the validity of his patent by a preponderance of the evidence.”
Brief for Petitioner 24 (emphasis deleted; brackets and internal quotation
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Microsoft also argues that the Federal Circuit’s interpreta-
tion of §282’s statement that “[a] patent shall be presumed
valid” must fail because it renders superfluous the statute’s
additional statement that “[t]he burden of establishing inva-
lidity of a patent . . . shall rest on the party asserting such
invalidity.” We agree that if the presumption imposes a
heightened standard of proof on the patent challenger, then
it alone suffices to establish that the defendant bears the
burden of persuasion. Cf. Director, Office of Workers’ Com-
pensation Programs v. Greenwich Collieries, 512 U. S. 267,
278 (1994) (“A standard of proof . . . can apply only to a bur-
den of persuasion”). Indeed, the Federal Circuit essentially
recognized as much in American Hoist. See 725 F. 3d, at
1359.

But the canon against superfluity assists only where a
competing interpretation gives effect “‘to every clause and
word of a statute.”” Duncan v. Walker, 533 U. S. 167, 174
(2001) (quoting United States v. Menasche, 348 U.S. 528,
538-539 (1955)); see Bruesewitz v. Wyeth LLC, 562 U. S. 223,
236 (2011). Here, no interpretation of § 282—including the
two alternatives advanced by Microsoft—avoids excess lan-
guage. That is, if the presumption only “allocates the bur-

marks omitted); see, e. g., Ginsberg v. Railway Express Agency, Inc., 72
F. Supp. 43, 44 (SDNY 1947) (stating, in dicta, that “[i]t may now well be
said that no presumption whatever arises from the grant of patent”); see
also post, at 115-116 (THOMAS, J., concurring in judgment). RCA makes
clear, however, that the presumption of patent validity had an established
meaning traceable to the mid-19th century, 293 U. S. 1, 7-8 (1934); that
some lower courts doubted its wisdom or even pretended it did not exist
is of no moment. Microsoft may be correct that Congress enacted §282
to correct lower courts that required the patentee to prove the validity of
a patent. See American Hoist & Derrick Co. v. Sowa & Sons, Inc., 7125
F. 2d 1350, 1359 (CA Fed. 1984). But the language Congress selected
reveals its intent not only to specify that the defendant bears the burden
of proving invalidity but also that the evidence in support of the defense
must be clear and convincing.
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den of production,” Brief for Petitioner 21, or if it instead
“shift[s] both the burden of production and the burden of
persuasion,” id., at 22 (emphasis deleted), then it would be
unnecessary in light of §282’s statement that the challenger
bears the “burden of establishing invalidity.” See 21B Fed.
Practice §5122, at 401 (“[T]he same party who has the bur-
den of persuasion also starts out with the burden of produc-
ing evidence”). “There are times when Congress enacts
provisions that are superfluous,” Corley v. United States, 556
U. S. 303, 325 (2009) (ALITO, J., dissenting), and the kind of
excess language that Microsoft identifies in §282 is hardly
unusual in comparison to other statutes that set forth a pre-
sumption, a burden of persuasion, and a standard of proof.
Cf, e. g, 28 U.S. C. §2254(e)(1).8

8 For those of us for whom it is relevant, the legislative history of § 282
provides additional evidence that Congress meant to codify the judge-
made presumption of validity, not to set forth a new presumption of its
own making. The accompanying House and Senate Reports both explain
that §282 “introduces a declaration of the presumption of validity of a
patent, which is now a statement made by courts in decisions, but has had
no expression in the statute.” H. R. Rep. No. 1923, 82d Cong., 2d Sess.,
10 (1952) (hereinafter H. R. Rep.); S. Rep. No. 1979, 82d Cong., 2d Sess., 9
(1952) (hereinafter S. Rep.). To the same effect, the Reviser’s Note indi-
cates that §282's “first paragraph declares the existing presumption of
validity of patents.” Note following 35 U. S. C. §282 (1952 ed.).

Prior to 1952, the existing patent laws already incorporated the sum
and substance of the presumption as Microsoft would define it—that is,
they “assign[ed] the burden of proving invalidity to the accused infringer,”
Brief for Petitioner 14 (emphasis deleted). See 35 U. S. C. §69 (1946 ed.)
(providing that a defendant in an infringement action “may plead” and
“prove on trial” the invalidity of the patent as a defense); see also Patent
Act of 1870, ch. 230, §61, 16 Stat. 208 (same); Patent Act of 1836, ch. 357,
§15, 5 Stat. 123 (similar); Patent Act of 1793, ch. XI, §6, 1 Stat. 322 (simi-
lar); Coffin, 18 Wall,, at 124 (explaining that the Patent Act of 1836 “al-
lowed a party sued for infringement to prove, among other defences, that
the patentee was not the original and first inventor of the thing patented,
or of a substantial and material part thereof claimed to be new” (internal
quotation marks omitted)). The House and Senate Reports state, how-
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B

Reprising the more limited argument that it pressed
below, Microsoft argues in the alternative that a preponder-
ance standard must at least apply where the evidence before
the factfinder was not before the PTO during the examina-
tion process. In particular, it relies on KSR Int’l Co. v. Tel-
eflex Inc., 550 U.S. 398 (2007), where we observed that,
in these circumstances, “the rationale underlying the pre-
sumption—that the PTO, in its expertise, has approved the
claim—seems much diminished.” Id., at 426.

That statement is true enough, although other rationales
may animate the presumption in such circumstances. See
The Barbed Wire Patent, 143 U. S. 275, 292 (1892) (explaining
that because the patentee “first published this device; put it
upon record; made use of it for a practical purpose; and gave
it to the public . .. doubts . .. concerning the actual inventor
... should be resolved in favor of the patentee”); cf. Brief for
United States as Amicus Curiae 33 (arguing that even when
the administrative correctness rationale has no relevance,
the heightened standard of proof “serves to protect the pat-
ent holder’s reliance interests” in disclosing an invention to
the public in exchange for patent protection). The question
remains, however, whether Congress has specified the appli-
cable standard of proof. As established, Congress did just
that by codifying the common-law presumption of patent
validity and, implicitly, the heightened standard of proof
attached to it.

Our pre-1952 cases never adopted or endorsed the kind of
fluctuating standard of proof that Microsoft envisions. And
they do not indicate, even in dicta, that anything less than a

ever, that §282 established a principle that previously “had no expression
in the statute.” H. R. Rep., at 10; S. Rep., at 9. Thus, because the only
thing missing from §282’s predecessor was the heightened standard of
proof itself, Congress must have understood the presumption of patent
validity to include the heightened standard of proof attached to it.
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clear-and-convincing standard would ever apply to an inva-
lidity defense raised in an infringement action. To the con-
trary, the Court spoke on this issue directly in RCA, stating
that because the heightened standard of proof applied where
the evidence before the court was “different” from that
considered by the PTO, it applied even more clearly where
the evidence was identical. 293 U.S,, at 8. Likewise, the
Court’s statement that a “dubious preponderance” will never
suffice to sustain an invalidity defense, ibid., admitted of
no apparent exceptions. Finally, this Court often applied
the heightened standard of proof without any mention of
whether the relevant prior-art evidence had been before the
PTO examiner, in circumstances strongly suggesting it had
not. See, e. 9., Smith, 301 U. S., at 227, 233.°

Nothing in §282’s text suggests that Congress meant to
depart from that understanding to enact a standard of proof
that would rise and fall with the facts of each case. Indeed,
had Congress intended to drop the heightened standard of
proof where the evidence before the jury varied from that
before the PTO—and thus to take the unusual and impracti-
cal step of enacting a variable standard of proof that must
itself be adjudicated in each case, cf. Santosky v. Kramer,

9 Microsoft cites numerous Court of Appeals decisions as support for its
claim that a preponderance standard must apply in the event that the
evidence in the infringement action varies from that considered by the
PTO. We see no hint of the hybrid standard of proof that Microsoft advo-
cates in these cases. Indeed, in some of these cases it appears that the
court even evaluated the evidence according to a heightened standard of
proof. See Jacuzzi Bros., Inc. v. Berkeley Pump Co., 191 F. 2d 632, 634
(CA9 1951) (“Although it is not expressly stated that thle] conclusion [of
invalidity] is based upon evidence establishing the thesis beyond a reason-
able doubt, the Trial Court expressed no doubt. And the record shows
that such conclusion was supported by substantial evidence”); Western
Auto Supply Co. v. American-National Co., 114 F. 2d 711, 713 (CA6 1940)
(concluding that the patent was invalid where the court “entertain[ed] no
doubt” on the question).
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455 U. S. 745, 757 (1982)"—we assume it would have said
so expressly.

To be sure, numerous Courts of Appeals in the years pre-
ceding the 1952 Act observed that the presumption of valid-
ity is “weakened” or “dissipated” in the circumstance that
the evidence in an infringement action was never considered
by the PTO. See Jacuzzi Bros., Inc. v. Berkeley Pump Co.,
191 F. 2d 632, 634 (CA9 1951) (“largely dissipated”); H.
Schindler & Co. v. C. Saladino & Sons, Inc., 81 F. 2d 649,
651 (CA1 1936) (“weakened”); Gillette Safety Razor Co. v.
Cliff Weil Cigar Co., 107 F. 2d 105, 107 (CA4 1939) (“greatly
weakened”); Butler Mfg. Co. v. Enterprise Cleaning Co., 81
F.2d 711, 716 (CA8 1936) (“weakened”). But we cannot read
these cases to hold or even to suggest that a preponderance
standard would apply in such circumstances, and we decline
to impute such a reading to Congress. Instead, we under-
stand these cases to reflect the same commonsense principle
that the Federal Circuit has recognized throughout its exist-
ence—namely, that new evidence supporting an invalidity
defense may “carry more weight” in an infringement action
than evidence previously considered by the PTO, American
Hoist, 725 F. 2d, at 1360. As Judge Rich explained:

10 Not the least of the impracticalities of such an approach arises from
the fact that whether a PTO examiner considered a particular reference
will often be a question without a clear answer. In granting a patent, an
examiner is under no duty to cite every reference he considers. 1 Dept.
of Commerce, PTO, Manual of Patent Examining Procedure §904.03,
p- 900-51 (8th rev. ed. 2010) (“The examiner is not called upon to cite all
references that may be available, but only the ‘best.” Multiplying refer-
ences, any one of which is as good as, but no better than, the others, adds
to the burden and cost of prosecution and should therefore be avoided”
(emphasis deleted and citation omitted)); Manual of Patent Examining Pro-
cedure §904.02, p. 129 (1st rev. ed. 1952) (same), http://www.uspto.gov/web/
offices/pac/mpep/old/E1R3_900.pdf (all Internet materials as visited June
6, 2011, and available in Clerk of Court’s case file); see also Brief for Re-
spondents 45-46 (describing additional impracticalities). We see no indi-
cation in §282 that Congress meant to require collateral litigation on such
an inherently uncertain question.
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“When new evidence touching validity of the patent not
considered by the PTO is relied on, the tribunal consid-
ering it is not faced with having to disagree with the
PTO or with deferring to its judgment or with taking
its expertise into account. The evidence may, therefore,
carry more weight and go further toward sustaining
the attacker’s unchanging burden.” Ibid. (emphasis
deleted).

See also SIBIA Neurosciences, Inc. v. Cadus Pharmaceuti-
cal Corp., 225 F. 3d 1349, 1355-1356 (CA Fed. 2000) (“[T]he
alleged infringer’s burden may be more easily carried be-
cause of thle] additional [evidence]”); Group Ome, Ltd. v.
Hallmark Cards, Inc., 407 F. 3d 1297, 1306 (CA Fed. 2005)
(similar).

Simply put, if the PTO did not have all material facts be-
fore it, its considered judgment may lose significant force.
Cf. KSR, 550 U.S., at 427. And, concomitantly, the chal-
lenger’s burden to persuade the jury of its invalidity defense
by clear and convincing evidence may be easier to sustain.
In this respect, although we have no occasion to endorse any
particular formulation, we note that a jury instruction on the
effect of new evidence can, and when requested, most often
should, be given. When warranted, the jury may be in-
structed to consider that it has heard evidence that the PTO
had no opportunity to evaluate before granting the patent.
When it is disputed whether the evidence presented to the
jury differs from that evaluated by the PTO, the jury may
be instructed to consider that question. In either case, the
jury may be instructed to evaluate whether the evidence be-
fore it is materially new, and if so, to consider that fact when
determining whether an invalidity defense has been proved
by clear and convincing evidence. Cf., e. g., Mendenhall v.
Cedarapids, Inc., 5 F. 3d 1557, 1563-1564 (CA Fed. 1993);
see also Brief for International Business Machines Corp. as
Amicus Curiae 31-37. Although Microsoft emphasized in
its argument to the jury that S4 was never considered by
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the PTO, it failed to request an instruction along these lines
from the District Court. Now, in its reply brief in this
Court, Microsoft insists that an instruction of this kind was
warranted. Reply Brief for Petitioner 22-23. That argu-
ment, however, comes far too late, and we therefore refuse
to consider it. See Rent-A-Center, West, Inc. v. Jackson,
561 U. S. 63, 75-76 (2010); cf. Fed. Rule Civ. Proc. 51(d)(1)(B).

II1

The parties and their amici have presented opposing
views as to the wisdom of the clear-and-convincing-evidence
standard that Congress adopted. Microsoft and its amici
contend that the heightened standard of proof dampens inno-
vation by unduly insulating “bad” patents from invalidity
challenges. They point to the high invalidation rate as evi-
dence that the PTO grants patent protection to too many
undeserving “inventions.” They claim that inter partes re-
examination proceedings before the PTO cannot fix the prob-
lem, as some grounds for invalidation (like the on-sale bar
at issue here) cannot be raised in such proceedings. They
question the deference that the PTO’s expert determinations
warrant, in light of the agency’s resources and procedures,
which they deem inadequate. And, they insist that the
heightened standard of proof essentially causes juries to ab-
dicate their role in reviewing invalidity claims raised in in-
fringement actions.

For their part, i4i and its amici, including the United
States, contend that the heightened standard of proof prop-
erly limits the circumstances in which a lay jury overturns
the considered judgment of an expert agency. They claim
that the heightened standard of proof is an essential compo-
nent of the patent “bargain,” see Bonito Boats, Inc. v. Thun-
der Craft Boats, Inc., 489 U. S. 141, 150-151 (1989), and the
incentives for inventors to disclose their innovations to the
public in exchange for patent protection. They disagree
with the notion that the patent issuance rate is above the
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optimal level. They explain that limits on the reexamina-
tion process reflect a judgment by Congress as to the appro-
priate degree of interference with patentees’ reliance inter-
ests. Finally, they maintain that juries that are properly
instructed as to the application of the clear-and-convincing-
evidence standard can, and often do, find an invalidity de-
fense established.

We find ourselves in no position to judge the comparative
force of these policy arguments. For nearly 30 years, the
Federal Circuit has interpreted §282 as we do today. Dur-
ing this period, Congress has often amended § 282, see, e. g.,
Pub. L. 104-141, §2, 109 Stat. 352; Pub. L. 98-417, §203, 98
Stat. 1603; not once, so far as we (and Microsoft) are aware,
has it even considered a proposal to lower the standard of
proof, see Tr. of Oral Arg. 10. Moreover, Congress has
amended the patent laws to account for concerns about “bad”
patents, including by expanding the reexamination process
to provide for inter partes proceedings. See Optional Inter
Partes Reexamination Procedure Act of 1999, 113 Stat.
1501A-567, codified at 35 U.S.C. §311 et seq. Through it
all, the evidentiary standard adopted in §282 has gone un-
touched. Indeed, Congress has left the Federal Circuit’s in-
terpretation of §282 in place despite ongoing criticism, both
from within the Federal Government and without.!!

Congress specified the applicable standard of proof in 1952
when it codified the common-law presumption of patent va-

11 See, e. g., FTC, To Promote Innovation: The Proper Balance of Compe-
tition and Patent Law and Policy 28 (Oct. 2003), http://www.fte.gov/os/
2003/10/innovationrpt.pdf (recommending that “legislation be enacted
specifying that challenges to the validity of a patent be determined based
on a preponderance of the evidence”); Alsup, Memo to Congress: A Dis-
trict Judge’s Proposal for Patent Reform, 24 Berkeley Tech. L. J. 1647,
1655 (2009) (same); Lichtman & Lemley, Rethinking Patent Law’s Pre-
sumption of Validity, 60 Stan. L. Rev. 45, 60 (2007) (proposing “statutory
amendment or . . . judicial reinterpretation of the existing statute and its
associated case law” to lower the standard of proof to a preponderance of
the evidence (footnote omitted)).
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lidity. Since then, it has allowed the Federal Circuit’s cor-
rect interpretation of §282 to stand. Any recalibration of
the standard of proof remains in its hands.

* * *

For the reasons stated, the judgment of the Court of Ap-
peals for the Federal Circuit is
Affirmed.

THE CHIEF JUSTICE took no part in the consideration or
decision of this case.

JUSTICE BREYER, with whom JUSTICE SCALIA and JUs-
TICE ALITO join, concurring.

I join the Court’s opinion in full. I write separately be-
cause, given the technical but important nature of the inva-
lidity question, I believe it worth emphasizing that in this
area of law as in others the evidentiary standard of proof
applies to questions of fact and not to questions of law. See,
e. 9., Addington v. Texas, 441 U. S. 418, 423 (1979). Thus a
factfinder must use the “clear and convincing” standard
where there are disputes about, say, when a product was first
sold or whether a prior art reference had been published.

Many claims of invalidity rest, however, not upon factual
disputes, but upon how the law applies to facts as given. Do
the given facts show that the product was previously “in
public use”? 35 U.S.C. §102(b). Do they show that the
invention was “nove[l]” and that it was “non-obvious”?
§§102, 103. Do they show that the patent applicant de-
scribed his claims properly? §112. Where the ultimate
question of patent validity turns on the correct answer to
legal questions—what these subsidiary legal standards mean
or how they apply to the facts as given—today’s strict stand-
ard of proof has no application. See, e. g., Graham v. John
Deere Co. of Kansas City, 383 U. S. 1, 17 (1966); Minnesota
Mining & Mfg. Co. v. Chemque, Inc., 303 F. 3d 1294, 1301
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(CA Fed. 2002); Transocean Offshore Deepwater Drilling,
Inc. v. Maersk Contractors USA, Inc., 617 F. 3d 1296, 1305
(CA Fed. 2010); cf. Markman v. Westview Instruments, Inc.,
517 U. S. 370 (1996).

Courts can help to keep the application of today’s “clear
and convincing” standard within its proper legal bounds by
separating factual and legal aspects of an invalidity claim,
say, by using instructions based on case-specific circum-
stances that help the jury make the distinction or by using
interrogatories and special verdicts to make clear which spe-
cific factual findings underlie the jury’s conclusions. See
Fed. Rules Civ. Proc. 49 and 51. By isolating the facts (de-
termined with help of the “clear and convincing” standard),
courts can thereby ensure the proper interpretation or appli-
cation of the correct legal standard (without use of the “clear
and convincing” standard). By preventing the “clear and
convincing” standard from roaming outside its fact-related
reservation, courts can increase the likelihood that discover-
ies or inventions will not receive legal protection where
none is due.

JUSTICE THOMAS, concurring in the judgment.

I am not persuaded that Congress codified a standard of
proof when it stated in the Patent Act of 1952 that “[a] patent
shall be presumed valid.” 35 U. S. C. §282; see ante, at 101.
“IW]here Congress borrows terms of art,” this Court pre-
sumes that Congress “knows and adopts the cluster of ideas
that were attached to each borrowed word . . . and the mean-
ing its use will convey to the judicial mind.” Morissette v.
United States, 342 U. S. 246, 263 (1952). But I do not think
that the words “[a] patent shall be presumed valid” so clearly
conveyed a particular standard of proof to the judicial mind
in 1952 as to constitute a term of art. See, e.g., ante, at
106, n. 7 (“[Slome lower courts doubted [the presumption’s]
wisdom or even pretended it did not exist”); Philip A. Hunt
Co. v. Mallinckrodt Chemical Works, 72 F. Supp. 865, 869
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(EDNY 1947) (“[T]he impact upon the presumption of many
late decisions seems to have rendered it as attenuated . .. as
the shadow of a wraith”); Myers v. Beall Pipe & Tank Corp.,
90 F. Supp. 265, 268 (D Ore. 1948) (“[T]he presumption of
[patent] validity . . . is treated by the appellate courts as
evanescent as a cloud”); American Hoist & Derrick Co. v.
Sowa & Sons, Inc., 725 F. 2d 1350, 1359 (CA Fed. 1984) (“[I]n
1952, the case law was far from consistent—even contradic-
tory—about the presumption”); cf. Bruesewitz v. Wyeth LLC,
562 U. S. 223, 255-258 (2011) (Congress’ use of a word that
is similar to a term of art does not codify the term of art).
Therefore, I would not conclude that Congress’ use of that
phrase codified a standard of proof.

Nevertheless, I reach the same outcome as the Court.
Because §282 is silent as to the standard of proof, it did not
alter the common-law rule. See ante, at 100 (“[Section 282]
includes no express articulation of the standard of proof”).
For that reason, I agree with the Court that the heightened
standard of proof set forth in Radio Corp. of America v.
Radio Engineering Laboratories, Inc., 293 U.S. 1 (1934)—
which has never been overruled by this Court or modified
by Congress—applies.
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NEVADA COMMISSION ON ETHICS v. CARRIGAN

CERTIORARI TO THE SUPREME COURT OF NEVADA
No. 10-568. Argued April 27, 2011—Decided June 13, 2011

Nevada’s Ethics in Government Law requires public officials to recuse
themselves from voting on, or advocating the passage or failure of,
“a matter with respect to which the independence of judgment of a
reasonable person in his situation would be materially affected by,” inter
alia, “[h]is commitment in a private capacity to the interests of others,”
Nev. Rev. Stat. § 281A.420(2) (2007), which includes a “commitment to a
[specified] person,” e. g., a member of the officer’s household or the offi-
cer’s relative, § 281A.420(8)(a)—(d), and “[ajny other commitment or rela-
tionship that is substantially similar” to one enumerated in paragraphs
(a)—(d), §281A.420(8)(e).

Petitioner (Commission) administers and enforces Nevada’s law. The
Commission investigated respondent Carrigan, an elected local official
who voted to approve a hotel/casino project proposed by a company
that used Carrigan’s long-time friend and campaign manager as a paid
consultant. The Commission concluded that Carrigan had a disqualify-
ing conflict of interest under §281A.420(8)(e)’s catchall provision, and
censured him for failing to abstain from voting on the project. Carri-
gan sought judicial review, arguing that the Nevada law violated the
First Amendment. The State District Court denied the petition, but
the Nevada Supreme Court reversed, holding that voting is protected
speech and that §281A.420(8)(e)’s catchall definition is unconstitution-
ally overbroad.

Held: The Nevada Ethics in Government Law is not unconstitutionally
overbroad. Pp. 121-129.

(@) That law prohibits a legislator who has a conflict both from voting
on a proposal and from advocating its passage or failure. If it was con-
stitutional to exclude Carrigan from voting, then his exclusion from ad-
vocating during a legislative session was not unconstitutional, for it was
a reasonable time, place, and manner limitation. See Clark v. Commu-
nity for Creative Non-Violence, 468 U. S. 288, 293. Pp. 121-122.

(b) “[A] ‘universal and long-established’ tradition of prohibiting cer-
tain conduct creates ‘a strong presumption’ that the prohibition is con-
stitutional.” Republican Party of Minn. v. White, 536 U. S. 765, 785.
Here, dispositive evidence is provided by “early congressional enact-
ments,” which offer “‘contemporaneous and weighty evidence of the
Constitution’s meaning,”” Printz v. United States, 521 U.S. 898, 905.
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Within 15 years of the founding, both the House and the Senate adopted
recusal rules. Federal conflict-of-interest rules applicable to judges
also date back to the founding. The notion that Nevada’s recusal rules
violate legislators’ First Amendment rights is also inconsistent with
longstanding traditions in the States, most of which have some type of
recusal law. Pp. 122-125.

(c) Restrictions on legislators’ voting are not restrictions on legisla-
tors’ protected speech. A legislator’s vote is the commitment of his
apportioned share of the legislature’s power to the passage or defeat of
a particular proposal. He casts his vote “as trustee for his constituents,
not as a prerogative of personal power.” Raines v. Byrd, 521 U. S. 811,
821. Moreover, voting is not a symbolic action, and the fact that it is
the product of a deeply held or highly unpopular personal belief does
not transform it into First Amendment speech. Even if the mere vote
itself could express depth of belief (which it cannot), this Court has re-
jected the notion that the First Amendment confers a right to use gov-
ernmental mechanics to convey a message. See, e. g., Timmons v. Twin
Cities Area New Party, 520 U. S. 351. Doe v. Reed, 561 U. S. 186, distin-
guished. Pp. 125-128.

(d) The additional arguments raised in Carrigan’s brief were not de-
cided below or raised in his brief in opposition and are thus considered
waived. Pp. 128-129.

126 Nev. 277, 236 P. 3d 616, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, THOMAS, GINSBURG, BREYER, SOTOMAYOR, and KAGAN,
JJ., joined. KENNEDY, J,, filed a concurring opinion, post, p. 129. ALITO,
J., filed an opinion concurring in part and concurring in the judgment,
post, p. 132.

John P. Elwood argued the cause for petitioner. With
him on the briefs were Yvonne M. Nevarez-Goodson, David
T. Goldberg, Mark T. Stancil, Daniel R. Ortiz, and Toby J.
Heytens.

E. Joshua Rosenkranz argued the cause for respondent.
With him on the brief were Mark S. Davies, Rachel M. Mc-
Kenzie, and Richard L. Hasen.*

*Briefs of amici curiae urging reversal were filed for the State of Flor-
ida et al. by Pamela Jo Bondi, Attorney General of Florida, Scott D.
Makar, Solicitor General, and Courtney Brewer, Diane DeWolf, and Ron-
ald A. Lathan, Deputy Solicitors General, by William H. Ryan, Jr., Act-
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JUSTICE SCALIA delivered the opinion of the Court.

The Nevada Supreme Court invalidated a recusal provi-
sion of the State’s Ethics in Government Law as unconstitu-
tionally overbroad in violation of the First Amendment. We
consider whether legislators have a personal, First Amend-
ment right to vote on any given matter.

I

Nevada’s Ethics in Government Law provides that “a pub-
lic officer shall not vote upon or advocate the passage or fail-
ure of, but may otherwise participate in the consideration of,
a matter with respect to which the independence of judg-
ment of a reasonable person in his situation would be ma-
terially affected by,” inter alia, “[h]lis commitment in a pri-
vate capacity to the interests of others.” Nev. Rev. Stat.
§281A.420(2) (2007).! Section 281A.420(8)(a)—(d) of the law
defines the term “commitment in a private capacity to the

ing Attorney General of Pennsylvania, and by the Attorneys General for
their respective States as follows: Luther Strange of Alabama, Thomas C.
Horne of Arizona, John W. Suthers of Colorado, David M. Louie of Hawaii,
Lawrence G. Wasden of Idaho, Gregory F. Zoeller of Indiana, James D.
“Buddy” Caldwell of Louisiana, William J. Schneider of Maine, Bill
Schuette of Michigan, Steve Bullock of Montana, Greg Abbott of Texas, and
Mark L. Shurtleff of Utah; for the Nevada Legislature by Kevin C. Pow-
ers and Brenda J. Erdoes; for Public Citizen, Inc., by Scott L. Nelson and
Allison M. Zieve; and for the Reporters Committee for Freedom of the
Press et al. by Lucy A. Dalglish, Gregg P. Leslie, Derek D. Green, Kevin
M. Goldberg, David M. Giles, Peter Scheer, Mickey H. Osterreicher, René
P. Milam, and Barbara L. Camens.

Briefs of amici curiae urging affirmance were filed for the International
Municipal Lawyers Association by David Barber; and for the James Madi-
son Center for Free Speech et al. by James Bopp, Jr.

1 At the time of the relevant events in this case, the disclosure and recu-
sal provisions of the Ethics in Government Law were codified at Nev. Rev.
Stat. §281.501 (2003). They were recodified without relevant change in
2007 at § 281A.420, and all citations are to that version. The Nevada Leg-
islature further amended the statute in 2009, see Nev. Stats., ch. 257, §9.5,
p- 1057, but those changes are not relevant here.
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interests of others” to mean a “commitment to a person” who
is a member of the officer’s household; is related by blood,
adoption, or marriage to the officer; employs the officer or a
member of his household; or has a substantial and continuing
business relationship with the officer. Paragraph (e) of the
same subsection adds a catchall to that definition: “[alny
other commitment or relationship that is substantially simi-
lar” to one of those listed in paragraphs (a)-(d).

The Ethies in Government Law is administered and en-
forced by the petitioner in this litigation, the Nevada Com-
mission on Ethics. In 2005, the Commission initiated an
investigation of Michael Carrigan, an elected member of the
City Council of Sparks, Nevada, in response to complaints
that Carrigan had violated §281A.420(2) by voting to ap-
prove an application for a hotel/casino project known as the
“Lazy 8.” Carrigan, the complaints asserted, had a disa-
bling conflict in the matter because his long-time friend and
campaign manager, Carlos Vasquez, worked as a paid con-
sultant for the Red Hawk Land Company, which had pro-
posed the Lazy 8 project and would benefit from its approval.

Upon completion of its investigation, the Commission con-
cluded that Carrigan had a disqualifying conflict of interest
under §281A.420(8)(e)’s catchall provision because his rela-
tionship with Vasquez was “substantially similar” to the pro-
hibited relationships listed in § 281A.420(8)(a)-(d). Its writ-
ten decision censured Carrigan for failing to abstain from
voting on the Lazy 8 matter, but did not impose a civil pen-
alty because his violation was not willful, see §281A.480.
(Before the hearing, Carrigan had consulted the Sparks city
attorney, who advised him that disclosing his relationship
with Vasquez before voting on the Lazy 8 project, which he
did, would satisfy his obligations under the Ethics in Govern-
ment Law.)

Carrigan filed a petition for judicial review in the First
Judicial District Court of the State of Nevada, arguing that
the provisions of the Ethics in Government Law that he was
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found to have violated were unconstitutional under the First
Amendment. The District Court denied the petition, but
a divided Nevada Supreme Court reversed. The majority
held that voting was protected by the First Amendment,
and, applying strict scrutiny, found that §281A.420(8)(e)’s
catchall definition was unconstitutionally overbroad. 126
Nev. 277, 284-288, 236 P. 3d 616, 621-624 (2010).
We granted certiorari, 562 U. S. 1127 (2011).

II

The First Amendment prohibits laws “abridging the free-
dom of speech,” which, “‘as a general matter . . . means that
government has no power to restrict expression because of
its message, its ideas, its subject matter, or its content.””
Ashceroft v. American Civil Liberties Union, 535 U. S. 564,
573 (2002) (quoting Bolger v. Youngs Drug Products Corp.,
463 U. S. 60, 65 (1983)). But the Amendment has no applica-
tion when what is restricted is not protected speech. See,
e.g., Roth v. United States, 354 U.S. 476, 483 (1957) (ob-
scenity not protected speech). The Nevada Supreme Court
thought a legislator’s vote to be protected speech because
voting “is a core legislative function.” 126 Nev., at 284, 236
P. 3d, at 621 (internal quotation marks omitted).

We disagree, for the same reason. But before discussing
that issue, we must address a preliminary detail: The chal-
lenged law not only prohibits the legislator who has a conflict
from voting on the proposal in question, but also forbids him
to “advocate the passage or failure” of the proposal—evi-
dently meaning advocating its passage or failure during the
legislative debate. Neither Carrigan nor any of his amici
contend that the prohibition on advocating can be unconstitu-
tional if the prohibition on voting is not. And with good
reason. Legislative sessions would become massive town-
hall meetings if those who had a right to speak were not
limited to those who had a right to vote. If Carrigan was
constitutionally excluded from voting, his exclusion from
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“advocat[ing]” at the legislative session was a reasonable
time, place, and manner limitation. See Clark v. Commu-
nity for Creative Non-Violence, 468 U. S. 288, 293 (1984).

I11

“[A] universal and long-established tradition of prohibiting
certain conduct creates a strong presumption that the prohi-
bition is constitutional: Principles of liberty fundamental
enough to have been embodied within constitutional guaran-
tees are not readily erased from the Nation’s consciousness.”
Republican Party of Minn. v. White, 536 U. S. 765, 785 (2002)
(internal quotation marks omitted). Laws punishing libel
and obscenity are not thought to violate “the freedom of
speech” to which the First Amendment refers because such
laws existed in 1791 and have been in place ever since. The
same is true of legislative recusal rules. The Nevada Su-
preme Court and Carrigan have not cited a single decision
invalidating a generally applicable conflict-of-interest recusal
rule—and such rules have been commonplace for over 200
years.

“[E]arly congressional enactments ‘provid[e] contempora-
neous and weighty evidence of the Constitution’s meaning,’”
Printz v. United States, 521 U. S. 898, 905 (1997) (quoting
Bowsher v. Synar, 478 U. S. 714, 723-724 (1986)). That evi-
dence is dispositive here. Within 15 years of the founding,
both the House of Representatives and the Senate adopted
recusal rules. The House rule—to which no one is recorded
as having objected, on constitutional or other grounds, see D.
Currie, The Constitution in Congress: The Federalist Period
1789-1801, p. 10 (1997)—was adopted within a week of that
chamber’s first achieving a quorum.>? The rule read: “No
member shall vote on any question, in the event of which
he is immediately and particularly interested.” 1 Annals of

2The House first achieved a quorum on April 1, 1789, 1 Annals of Cong.
96, and it adopted rules governing its procedures on April 7, 1789, see id.,
at 98-99.
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Cong. 99 (1789). Members of the House would have been
subject to this recusal rule when they voted to submit the
First Amendment for ratification; their failure to note any
inconsistency between the two suggests that there was none.

The first Senate rules did not include a recusal require-
ment, but Thomas Jefferson adopted one when he was Presi-
dent of the Senate. His rule provided as follows:

“Where the private interests of a member are con-
cerned in a bill or question, he is to withdraw. And
where such an interest has appeared, his voice [is] disal-
lowed, even after a division. In a case so contrary, not
only to the laws of decency, but to the fundamental prin-
ciples of the social compact, which denies to any man to
be a judge in his own cause, it is for the honor of the
house that this rule, of immemorial observance, should
be strictly adhered to.” A Manual of Parliamentary
Practice for the Use of the Senate of the United States
31 (1801).

Contemporaneous treatises on parliamentary procedure
track parts of Jefferson’s formulation. See, e.g., A. Clark,
Manual, Compiled and Prepared for the Use of the [New
York] Assembly 99 (1816); L. Cushing, Manual of Parliamen-
tary Practice, Rules of Proceeding and Debate in Delibera-
tive Assemblies 30 (7th ed. 1854).

Federal conflict-of-interest rules applicable to judges also
date back to the founding. In 1792, Congress passed a law
requiring district court judges to recuse themselves if they
had a personal interest in a suit or had been counsel to a
party appearing before them. Act of May &, 1792, ch. 36,
§11, 1 Stat. 278-279. In 1821, Congress expanded these
bases for recusal to include situations in which “the judge

. is so related to, or connected with, either party, as to
render it improper for him, in his opinion, to sit on the trial
of such suit.” Act of Mar. 3, 1821, ch. 51, 3 Stat. 643. The
statute was again expanded in 1911, to make any “personal
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bias or prejudice” a basis for recusal. Act of Mar. 3, 1911,
§21, 36 Stat. 1090. The current version, which retains much
of the 1911 version’s language, is codified at 28 U. S. C. § 144.
See generally Liteky v. United States, 510 U.S. 540, 544
(1994); Frank, Disqualification of Judges, 56 Yale L. J. 605,
626—630 (1947) (hereinafter Frank). There are of course dif-
ferences between a legislator’s vote and a judge’s, and thus
between legislative and judicial recusal rules; nevertheless,
there do not appear to have been any serious challenges to
judicial recusal statutes as having unconstitutionally re-
stricted judges’ First Amendment rights.?

The Nevada Supreme Court’s belief that recusal rules vio-
late legislators’ First Amendment rights is also inconsistent
with longstanding traditions in the States. A number of
States, by common-law rule, have long required recusal of
public officials with a conflict. See, e. g., In re Nashua, 12
N. H. 425, 430 (1841) (“If one of the commissioners be inter-
ested, he shall not serve”); Commissioners’ Court v. Tarver,
25 Ala. 480, 481 (1854) (“If any member . . . has a peculiar,
personal interest, such member would be disqualified”);
Stubbs v. Florida State Finance Co., 118 Fla. 450, 452, 159
So. 527, 528 (1935) (“[A] public official cannot legally partici-
pate in his official capacity in the decision of a question in
which he is personally and adversely interested”).* Today,

3We have held that restrictions on judges’ speech during elections are
a different matter. See Republican Party of Minn. v. White, 536 U. S.
765, 788 (2002) (holding that it violated the First Amendment to prohibit
announcement of views on disputed legal and political issues by candidates
for judicial election).

4 A number of States enacted early judicial recusal laws as well. See,
e. g., 1797 Vt. Laws, § 23, p. 178 (“[N]o justice of the peace shall take cogni-
zance of any cause, where he shall be within either the first, second, third,
or fourth degree of affinity, or consanguinity, to either of the parties, or
shall be directly or indirectly interested, in the cause or matter to be
determined”); 1818 Mass. Laws, §5, p. 632 (“[W]henever any Judge of Pro-
bate shall be interested in the estate of any person deceased, within the
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virtually every State has enacted some type of recusal law,
many of which, not unlike Nevada’s, require public offi-
cials to abstain from voting on all matters presenting a
conflict of interest. See National Conference of State Legis-
latures, Voting Recusal Provisions (2009), online at http://
www.nesl.org/?TabID=15357 (as visited June 9, 2011, and
available in Clerk of Court’s case file).

In an attempt to combat this overwhelming evidence of
constitutional acceptability, Carrigan relies on a handful of
lower-court cases from the 1980’s and afterwards. See Brief
for Respondent 25 (citing Clarke v. United States, 886 F. 2d
404 (CADC 1989); Miller v. Hull, 878 F. 2d 523 (CA1 1989);
and Camacho v. Brandon, 317 F. 3d 1563 (CA2 2003)). Even
if they were relevant, those cases would be too little and
too late to contradict the long-recognized need for legislative
recusal. But they are not relevant. The first was vacated
as moot, see Clarke v. United States, 915 F. 2d 699, 700, 706
(CADC 1990) (en banc), and the other two involve retaliation
amounting to viewpoint discrimination. See Miller, supra,
at 533; Camacho, supra, at 160. In the past we have applied
heightened scrutiny to laws that are viewpoint discrimina-
tory even as to speech not protected by the First Amend-
ment, see R. A. V. v. St. Paul, 505 U. S. 377, 383-386 (1992).
Carrigan does not assert that the recusal laws here are view-
point discriminatory, nor could he: The statute is content-
neutral and applies equally to all legislators regardless of
party or position.

Iv

But how can it be that restrictions upon legislators’ voting
are not restrictions upon legislators’ protected speech? The
answer is that a legislator’s vote is the commitment of his
apportioned share of the legislature’s power to the passage

county of such Judge, such estate shall be settled in the Probate Court of
the most ancient next adjoining county . . .”); Macon v. Huff, 60 Ga. 221,
223-226 (1878). See generally Frank 609-626.
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or defeat of a particular proposal. The legislative power
thus committed is not personal to the legislator but belongs
to the people; the legislator has no personal right to it. As
we said in Raines v. Byrd, 521 U. S. 811, 821 (1997), when
denying Article III standing to legislators who claimed that
their voting power had been diluted by a statute providing
for a line-item veto, the legislator casts his vote “as trustee
for his constituents, not as a prerogative of personal power.”
In this respect, voting by a legislator is different from voting
by a citizen. While “a voter’s franchise is a personal right,”
“[t]he procedures for voting in legislative assemblies . . . per-
tain to legislators not as individuals but as political repre-
sentatives executing the legislative process.” Coleman v.
Miller, 307 U.S. 433, 469-470 (1939) (opinion of Frank-
furter, J.).

Carrigan and JUSTICE ALITO say that legislators often
“‘us[e] their votes to express deeply held and highly unpopu-
lar views, often at great personal or political peril.”” Post,
at 133 (opinion concurring in part and concurring in judgment)
(quoting Brief for Respondent 23). How do they express
those deeply held views, one wonders? Do ballots contain a
check-one-of-the-boxes attachment that will be displayed to
the public, reading something like “( ) I have a deeply held
view about this; ( ) this is probably desirable; ( ) this is the
least of the available evils; ( ) my personal view is the other
way, but my constituents want this; ( ) my personal view is
the other way, but my big contributors want this; ( ) I don’t
have the slightest idea what this legislation does, but on my
way in to vote the party Whip said vote ‘aye’”? There are,
to be sure, instances where action conveys a symbolic mean-
ing—such as the burning of a flag to convey disagreement
with a country’s policies, see Texas v. Johnson, 491 U. S. 397,
406 (1989). But the act of voting symbolizes nothing. It
discloses, to be sure, that the legislator wishes (for whatever
reason) that the proposition on the floor be adopted, just as
a physical assault discloses that the attacker dislikes the vie-
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tim. But neither the one nor the other is an act of communi-
cation. Cf. Rumsfeld v. Forum for Academic and Institu-
tional Rights, Inc., 547 U. S. 47, 66 (2006) (expressive value
was “not created by the conduct itself but by the speech that
accompanies it”).

Moreover, the fact that a nonsymbolic act is the product
of deeply held personal belief—even if the actor would like
it to convey his deeply held personal belief—does not trans-
form action into First Amendment speech. Nor does the
fact that action may have social consequences—such as the
unpopularity that cost John Quincy Adams his Senate seat
resulting from his vote in favor of the Embargo Act of 1807,
see post, at 133. However unpopular Adams’ vote may have
made him, and however deeply Adams felt that his vote was
the right thing to do, the act of voting was still nonsym-
bolic conduct engaged in for an independent governmental
purpose.

Even if it were true that the vote itself could “express
deeply held and highly unpopular views,” the argument
would still miss the mark. This Court has rejected the no-
tion that the First Amendment confers a right to use govern-
mental mechanics to convey a message. For example, in
Timmons v. Twin Cities Area New Party, 520 U.S. 351
(1997), we upheld a State’s prohibition on multiple-party or
“fusion” candidates for elected office against a First Amend-
ment challenge. We admitted that a State’s ban on a per-
son’s appearing on the ballot as the candidate of more than
one party might prevent a party from “using the ballot to
communicate to the public that it supports a particular candi-
date who is already another party’s candidate,” id., at 362;
but we nonetheless were “unpersuaded . . . by the party’s con-
tention that it has a right to use the ballot itself to send a
particularized message.” Id., at 362-363; see also Burdick
v. Takushi, 504 U.S. 428, 438 (1992). In like manner, a
legislator has no right to use official powers for expressive
purposes.
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Carrigan and JUSTICE ALITO also cite Doe v. Reed, 561
U. S. 186 (2010), as establishing “the expressive character of
voting.” Post, at 133; see also Brief for Respondent 26.
But Reed did no such thing. That case held only that a citi-
zen’s signing of a petition—*‘core political speech,”” Meyer
v. Grant, 486 U. S. 414, 421-422 (1988)—was not deprived of
its protected status simply because, under state law, a peti-
tion that garnered a sufficient number of signatures would
suspend the state law to which it pertained, pending a refer-
endum. See Reed, 561 U. S., at 195; id., at 221-222 (SCALIA,
J., concurring in judgment). It is one thing to say that an
inherently expressive act remains so despite its having gov-
ernmental effect, but it is altogether another thing to say
that a governmental act becomes expressive simply because
the governmental actor wishes it to be so. We have never
said the latter is true.

v

Carrigan raises two additional arguments in his brief: that
Nevada’s catchall provision unconstitutionally burdens the
right of association of officials and supporters, and that the
provision is unconstitutionally vague. Whatever the merits
of these arguments, we have no occasion to consider them.
Neither was decided below: The Nevada Supreme Court
made no mention of the former argument and said that it
need not address the latter given its resolution of the over-
breadth challenge, 126 Nev., at 282, n. 4, 236 P. 3d, at 619,
n. 4. Nor was either argument raised in Carrigan’s brief in

5JUSTICE ALITO reasons as follows: (1) If an ordinary citizen were to
vote in a straw poll on an issue pending before a legislative body, that vote
would be speech; (2) if a member of the legislative body were to do the
same, it would be no less expressive; therefore (3) the legislator’s actual
vote must also be expressive. This conclusion does not follow. A legisla-
tor voting on a bill is not fairly analogized to one simply discussing that
bill or expressing an opinion for or against it. The former is performing
a governmental act as a representative of his constituents, see supra, at
126; only the latter is exercising personal First Amendment rights.
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opposition to the petition for writ of certiorari. Arguments
thus omitted are normally considered waived, see this
Court’s Rule 15.2; Baldwin v. Reese, 541 U. S. 27, 34 (2004),
and we find no reason to sidestep that Rule here.

* * *

The judgment of the Nevada Supreme Court is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring.

For the reasons the Court explains, the act of casting an
official vote is not itself protected by the Speech Clause of
the First Amendment; and I join the Court’s opinion.

It does seem appropriate to note that the opinion does not,
and on this record should not, consider a free speech conten-
tion that would have presented issues of considerable import,
were it to have been a proper part of the case. Neither in
the submissions of the parties to this Court defining the is-
sues presented, nor in the opinion of the Nevada Supreme
Court, were the Nevada statutory provisions here at issue
challenged or considered from the standpoint of burdens
they impose on the First Amendment speech rights of legis-
lators and constituents apart from an asserted right to en-
gage in the act of casting a vote.

The statute may well impose substantial burdens on what
undoubtedly is speech. The democratic process presumes a
constant interchange of voices. Quite apart from the act of
voting, speech takes place both in the election process and
during the routine course of communications between and
among legislators, candidates, citizens, groups active in the
political process, the press, and the public at large. This
speech and expression often finds powerful form in groups
and associations with whom a legislator or candidate has long
and close ties, ties made all the stronger by shared outlook
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and civic purpose. The process is so intricate a part of com-
munication in a democracy that it is difficult to describe in
summary form, lest its fundamental character be under-
stated. It may suffice, however, to note just a few examples.

Assume a citizen has strong and carefully considered posi-
tions on family life, the environment, economic principles,
criminal justice, religious values, or the rights of persons.
Assume, too, that based on those beliefs, he or she has per-
sonal ties with others who share those views. The occasion
may arise when, to promote and protect these beliefs, close
friends and associates, perhaps in concert with organized
groups with whom the citizen also has close ties, urge the
citizen to run for office. These persons and entities may
offer strong support in an election campaign, support which
itself can be expression in its classic form. The question
then arises what application the Nevada statute has if a leg-
islator who was elected with that support were to vote upon
legislation central to the shared cause, or, for that matter,
any other cause supported by those friends and affiliates.

As the Court notes, Nev. Rev. Stat. §281A.420(2) (2007)
provides:

“[A] public officer shall not vote upon or advocate the
passage or failure of, but may otherwise participate in
the consideration of, a matter with respect to which the
independence of judgment of a reasonable person in his
situation would be materially affected by . . . [hlis com-
mitment in a private capacity to the interests of others.”

There is, in my view, a serious concern that the statute im-
poses burdens on the communications and expressions just
discussed. The immediate response might be that the stat-
ute does not apply because its application is confined to the
legislator’s “commitment in a private capacity to the inter-
ests of others.” That proposition may be a debatable one.
At least without the benefit of further submissions or argu-
ment or explanation, it seems that one fair interpretation, if
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not the necessary one, is that the statute could apply to a
legislator whose personal life is tied to the longstanding,
close friendships he or she has forged in the common cause
now at stake.

The application of the statute’s language to the case just
supposed, and to any number of variations on the supposi-
tion, is not apparent. And if the statute imposes unjustified
burdens on speech or association protected by the First
Amendment, or if it operates to chill or suppress the exercise
of those freedoms by reason of vague terms or overbroad
coverage, it is invalid. See United States v. Williams, 553
U. S. 285, 292-293, 304 (2008). A statute of this sort is an
invitation to selective enforcement; and even if enforcement
is undertaken in good faith, the dangers of suppression of
particular speech or associational ties may well be too sig-
nificant to be accepted. See Gentile v. State Bar of Nev.,
501 U. S. 1030, 1051 (1991).

The interests here at issue are at the heart of the First
Amendment. “[Tlhe First Amendment has its fullest and
most urgent application to speech uttered during a campaign
for political office.” FEu v. San Francisco County Demo-
cratic Central Comm., 489 U. S. 214, 223 (1989) (internal quo-
tation marks omitted). And the Court has made it clear
that “the right of citizens to band together in promoting
among the electorate candidates who espouse their political
views” is among the First Amendment’s most pressing con-
cerns. Clingman v. Beaver, 544 U. S. 581, 586 (2005) (inter-
nal quotation marks omitted).

The constitutionality of a law prohibiting a legislative or
executive official from voting on matters advanced by or as-
sociated with a political supporter is therefore a most serious
matter from the standpoint of the logical and inevitable bur-
den on speech and association that preceded the vote. The
restriction may impose a significant burden on activities
protected by the First Amendment. As a general matter,
citizens voice their support and lend their aid because they
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wish to confer the powers of public office on those whose
positions correspond with their own. That dynamic, more-
over, links the principles of participation and representa-
tion at the heart of our democratic government. Just as
candidates announce positions in exchange for citizens’ votes,
Brown v. Hartlage, 456 U. S. 45, 55-56 (1982), so too citi-
zens offer endorsements, advertise their views, and assist
political campaigns based upon bonds of common purpose.
These are the mechanisms that sustain representative de-
mocracy. See 1bid.

The Court has held that due process may require recusal
in the context of certain judicial determinations, see Caper-
ton v. A. T. Massey Coal Co., 556 U. S. 868 (2009); but as the
foregoing indicates, it is not at all clear that a statute of
this breadth can be enacted to extend principles of judicial
impartiality to a quite different context. The differences
between the role of political bodies in formulating and en-
forcing public policy, on the one hand, and the role of courts
in adjudicating individual disputes according to law, on the
other, see ante, at 124, may call for a different understanding
of the responsibilities attendant upon holders of those re-
spective offices and of the legitimate restrictions that may
be imposed upon them.

For these reasons, the possibility that Carrigan was cen-
sured because he was thought to be beholden to a person who
helped him win an election raises constitutional concerns of
the first magnitude.

As the Court observes, however, the question whether Ne-
vada’s recusal statute was applied in a manner that burdens
the First Amendment freedoms discussed above is not pre-
sented in this case. Ante, at 128-129.

JUSTICE ALITO, concurring in part and concurring in the
judgment.

I concur in the judgment, but I do not agree with the opin-
ion of the Court insofar as it suggests that restrictions upon
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legislators’ voting are not restrictions upon legislators’
speech. Ante, at 125-126. As respondent notes, “[oJur his-
tory is rich with tales of legislators using their votes to ex-
press deeply held and highly unpopular views, often at great
personal or political peril.” Brief for Respondent 23. To
illustrate this point, respondent notes, among other famous
incidents, John Quincy Adams’ vote in favor of the Embargo
Act of 1807, a vote that is said to have cost him his Senate
seat, and Sam Houston’s vote against the Kansas-Nebraska
Act, a vote that was deeply unpopular in the South. Id., at
23-24 (citing J. Kennedy, Profiles in Courage 48, 109 (com-
memorative ed. 1991)).

In response to respondent’s argument, the Court suggests
that the “expressive value” of such votes is “‘not created by
the conduct itself but by the speech that accompanies it.””
Ante, at 127. This suggestion, however, is surely wrong. If
John Quincy Adams and Sam Houston had done no more than
cast the votes in question, their votes would still have spoken
loudly and clearly to everyone who was interested in the bills
in question. Voting has an expressive component in and of
itself. The Court’s strange understanding of the concept of
speech is shown by its suggestion that the symbolic act of
burning the American flag is speech but John Quincy Adams
calling out “yea” on the Embargo Act was not. Ibid.*

A legislative vote is not speech, the Court tells us, because
the vote may express, not the legislator’s sincere personal
view, but simply the view that is favored by the legislator’s
constituents. See ibid. But the same is sometimes true of
legislators’ speeches.

Not only is the Court incorrect in its analysis of the ex-
pressive character of voting, but the Court’s position is in-
consistent with our reasoning just last Term in Doe v. Reed,
561 U. S. 186 (2010). There, respondents argued that “sign-
ing a petition is a legally operative legislative act and there-

*See 17 Annals of Congress 50 (1807); see also 15 id., at 201 (1806).
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fore ‘does not involve any significant expressive element.’”
Id., at 195 (quoting Brief for Respondent Reed, O. T. 2009,
No. 09-559, p. 31). But the Court rejected this argument,
stating:
“It is true that signing a referendum petition may ulti-
mately have the legal consequence of requiring the sec-
retary of state to place the referendum on the ballot.
But we do not see how adding such legal effect to an
expressive activity somehow deprives that activity of its
expressive component, taking it outside the scope of the
First Amendment.” 561 U. S., at 195.

But cf. id., at 219 (ScALIA, J., concurring in judgment)
(“I doubt whether signing a petition that has the effect of
suspending a law fits within ‘the freedom of speech’ at all”).

Our reasoning in Reed is applicable here. Just as the act
of signing a petition is not deprived of its expressive charac-
ter when the signature is given legal consequences, the act
of voting is not drained of its expressive content when the
vote has a legal effect. If an ordinary citizen casts a vote
in a straw poll on an important proposal pending before a
legislative body, that act indisputably constitutes a form of
speech. If a member of the legislative body chooses to vote
in the same straw poll, the legislator’s act is no less ex-
pressive than that of an ordinary citizen. And if the legisla-
tor then votes on the measure in the legislative chamber,
the expressive character of that vote is not eliminated
simply because it may affect the outcome of the legislative
process.

In Part III of its opinion, the Court demonstrates that
legislative recusal rules were not regarded during the found-
ing era as impermissible restrictions on freedom of speech.
On that basis, I agree that the judgment below must be
reversed.
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JANUS CAPITAL GROUP, INC,, ET AL. v. FIRST
DERIVATIVE TRADERS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 09-525. Argued December 7, 2010—Decided June 13, 2011

Respondent First Derivative Traders (First Derivative), representing a
class of stockholders in petitioner Janus Capital Group, Inc. (JCG), filed
this private action under Securities and Exchange Commission Rule
10b-5, which forbids “any person . . . [tJo make any untrue statement of
a material fact” in connection with the purchase or sale of securities.
The complaint alleged, inter alia, that JCG and its wholly owned subsid-
iary, petitioner Janus Capital Management LLC (JCM), made false
statements in mutual fund prospectuses filed by Janus Investment
Fund—for which JCM was the investment adviser and administrator—
and that those statements affected the price of JCG’s stock. Although
JCG created Janus Investment Fund, it is a separate legal entity owned
entirely by mutual fund investors. The District Court dismissed the
complaint for failure to state a claim. The Fourth Circuit reversed,
holding that First Derivative had sufficiently alleged that JCG and JCM,
by participating in the writing and dissemination of the prospectuses,
made the misleading statements contained in the documents. Before
this Court, First Derivative continues to argue that JCM made the
statements but seeks to hold JCG liable only as a control person of JCM
under §20(a) of the Securities Exchange Act of 1934.

Held: Because the false statements included in the prospectuses were
made by Janus Investment Fund, not by JCM, JCM and JCG cannot be
held liable in a private action under Rule 10b-5. Pp. 141-148.

(a) Although neither Rule 10b-5 nor the statute it interprets, § 10(b)
of the Act, expressly creates a private right of action, such an “action is
implied under §10(b).” Superintendent of Ins. of N. Y. v. Bankers
Life & Casualty Co., 404 U.S. 6, 13, n. 9. That holding “remains the
law,” Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc.,
552 U. S. 148, 165, but, in analyzing the question at issue, the Court is
mindful that it must give “narrow dimensions . . . to a right . . . Congress
did not authorize when it first enacted the statute and did not expand
when it revisited” it, id., at 167. Pp. 141-146.

(1) For Rule 10b-5 purposes, the maker of a statement is the per-
son or entity with ultimate authority over the statement, including its
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content and whether and how to communicate it. Without control, a
person or entity can merely suggest what to say, not “make” a statement
in its own right. This rule follows from Central Bank of Denver, N. A.
v. First Interstate Bank of Denver, N. A., 511 U. S. 164, 180, which held
that Rule 10b-5’s private right of action does not include suits against
aiders and abettors who contribute “substantial assistance” to the mak-
ing of a statement but do not actually make it. Reading “make” more
broadly, to include persons or entities lacking ultimate control over a
statement, would substantially undermine Central Bank by rendering
aiders and abettors almost nonexistent. The Court’s interpretation is
also suggested by Stonmeridge, 552 U. S., at 161, and accords with the
narrow scope that must be given the implied private right of action, id.,
at 167. Pp. 142-144.

(2) The Court rejects the Government’s contention that “make”
should be defined as “create,” thereby allowing private plaintiffs to sue
a person who provides the false or misleading information that another
person puts into a statement. Adopting that definition would be incon-
sistent with Stoneridge, supra, at 161, which rejected a private Rule
10b-5 suit against companies involved in deceptive transactions, even
when information about those transactions was later incorporated into
false public statements. First Derivative notes the uniquely close rela-
tionship between a mutual fund and its investment adviser, but the cor-
porate formalities were observed, and reapportionment of liability in
light of this close relationship is properly the responsibility of Congress,
not the courts. Furthermore, First Derivative’s rule would read into
Rule 10b-5 a theory of liability similar to—but broader than—control-
person liability under §20(a). Pp. 144-146.

(b) Although JCM may have been significantly involved in preparing
the prospectuses, it did not itself “make” the statements at issue for
Rule 10b-5 purposes. Its assistance in crafting what was said was sub-
ject to Janus Investment Fund’s ultimate control. Pp. 146-148.

566 F. 3d 111, reversed.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, and ALITO, JJ., joined. BREYER, J,, filed a dissent-
ing opinion, in which GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined,
post, p. 148.

Mark A. Perry argued the cause for petitioners. With
him on the briefs was Thomas G. Hungar.
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David C. Frederick argued the cause for respondent.
With him on the brief were Brendan J. Crimmins and Ira
M. Press.

Curtis E. Gannon argued the cause for the United States
as amicus curiae in support of respondent. With him on
the brief were Acting Solicitor General Katyal, Deputy So-
licitor General Stewart, David M. Becker, Mark D. Cahn,
Jacob H. Stillman, and John W. Avery.*

JUSTICE THOMAS delivered the opinion of the Court.

This case requires us to determine whether Janus Capital
Management LLC (JCM), a mutual fund investment adviser,
can be held liable in a private action under Securities and
Exchange Commission (SEC) Rule 10b-5 for false state-
ments included in its client mutual funds’ prospectuses.
Rule 10b-5 prohibits “mak[ing] any untrue statement of a
material fact” in connection with the purchase or sale of

*Briefs of amici curiae urging reversal were filed for the Attorneys’
Liability Assurance Society, Inc., by John K. Villa and Kannon K. Shan-
mugam, for the Chamber of Commerce of the United States of America
by Richard D. Bernstein, Barry P. Barbash, Robin S. Conrad, and Amar
D. Sarwal; for the Securities Industry and Financial Markets Association
by Carter G. Phillips, Jonathan F. Cohn, Daniel A. McLaughlin, Eric D.
McArthur, and Kevin Carroll; and for G. Eric Brunstad, Jr., et al. by
Mr. Brunstad, pro se, Robert W. Helm, Ruth S. Epstein, Collin O’Connor
Udell, and Matthew J. Delude.

Briefs of amict curiae urging affirmance were filed for AARP et al. by
Jay E. Sushelsky and Michael R. Schuster; for the Employees’ Retirement
System of the Government of the Virgin Islands by Eric Alan Isaacson,
Joseph D. Daley, and Ruby Menon; for the New York State Common Re-
tirement Fund et al. by Jay W. Eisenhofer; for William A. Birdthistle et al.
by Mr. Birdthistle, pro se; and for John P. Freeman et al. by Michael J.
Brickman, James C. Bradley, and Nina H. Fields.

Briefs of amici curiae were filed for the Center for Audit Quality by
Lawrence S. Robbins, Roy T. Englert, Jr., and Donald J. Russell; and for
the Council of Institutional Investors by Gregory S. Coleman and Chris-
tian J. Ward.
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securities. 17 CFR §240.10b-5 (2010). We conclude that
JCM cannot be held liable because it did not make the state-
ments in the prospectuses.

I

Janus Capital Group, Inc. (JCG), is a publicly traded com-
pany that created the Janus family of mutual funds. These
mutual funds are organized in a Massachusetts business
trust, the Janus Investment Fund. Janus Investment Fund
retained JCG’s wholly owned subsidiary, JCM, to be its in-
vestment adviser and administrator. JCG and JCM are the
petitioners here.

Although JCG created Janus Investment Fund, Janus In-
vestment Fund is a separate legal entity owned entirely by
mutual fund investors. Janus Investment Fund has no
assets apart from those owned by the investors. JCM pro-
vides Janus Investment Fund with investment advisory
services, which include “the management and administrative
services necessary for the operation of [Janus] Fun[d],” App.
225a, but the two entities maintain legal independence. At
all times relevant to this case, all of the officers of Janus
Investment Fund were also officers of JCM, but only one
member of Janus Investment Fund’s board of trustees was
associated with JCM. This is more independence than is
required: By statute, up to 60 percent of the board of a mu-
tual fund may be composed of “interested persons.” See 54
Stat. 806, as amended, 15 U.S.C. §80a-10(a); see also
§80a-2(a)(19) (2006 ed. and Supp. IV) (defining “interested
person”).

As the securities laws require, Janus Investment Fund
issued prospectuses describing the investment strategy
and operations of its mutual funds to investors. See
§§ 77b(a)(10), 77e(b)(2), 80a—8(b), 80a—2(a)(31), 80a—29(a)—(b)
(2006 ed.). The prospectuses for several funds represented
that the funds were not suitable for market timing and can
be read to suggest that JCM would implement policies to
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curb the practice.! For example, the Janus Mercury Fund
prospectus dated February 25, 2002, stated that the fund was
“not intended for market timing or excessive trading” and
represented that it “may reject any purchase request . . . if
it believes that any combination of trading activity is attrib-
utable to market timing or is otherwise excessive or poten-
tially disruptive to the Fund.” App. 141a. Although mar-
ket timing is legal, it harms other investors in the mutual
fund.

In September 2003, the attorney general of the State of
New York filed a complaint against JCG and JCM alleging
that JCG entered into secret arrangements to permit market
timing in several funds run by JCM. After the complaint’s
allegations became public, investors withdrew significant
amounts of money from the Janus Investment Fund mutual
funds.? Because Janus Investment Fund compensated JCM
based on the total value of the funds and JCM’s management

! Market timing is a trading strategy that exploits time delay in mutual
funds’ daily valuation system. The price for buying or selling shares of a
mutual fund is ordinarily determined by the next net asset value (NAV)
calculation after the order is placed. The NAV calculation usually hap-
pens once a day, at the close of the major U. S. markets. Because of cer-
tain time delays, however, the values used in these calculations do not
always accurately reflect the true value of the underlying assets. For
example, a fund may value its foreign securities based on the price at the
close of the foreign market, which may have occurred several hours before
the calculation. But events might have taken place after the close of the
foreign market that could be expected to affect their price. If the event
were expected to increase the price of the foreign securities, a market-
timing investor could buy shares of a mutual fund at the artificially low
NAYV and sell the next day when the NAV corrects itself upward. See
Disclosure Regarding Market Timing and Selective Disclosure of Portfolio
Holdings, 68 Fed. Reg. 70402 (proposed Dec. 17, 2003).

2In 2004, JCG and JCM settled these allegations and agreed to reduce
their fees by $125 million and pay $50 million in civil penalties and $50
million in disgorgement to the mutual fund investors.
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fees constituted a significant percentage of JCG’s income,
Janus Investment Fund’s loss of value affected JCG’s value
as well. JCG’s stock price fell nearly 25 percent, from $17.68
on September 2 to $13.50 on September 26.

Respondent First Derivative Traders (First Derivative)
represents a class of plaintiffs who owned JCG stock as of
September 3, 2003. Its complaint asserts claims against
JCG and JCM for violations of Rule 10b-5 and § 10(b) of the
Securities Exchange Act of 1934, 48 Stat. 891, as amended,
15 U.S. C. §78j(b). First Derivative alleges that JCG and
JCM “caused mutual fund prospectuses to be issued for
Janus mutual funds and made them available to the investing
public, which created the misleading impression that [JCG
and JCM] would implement measures to curb market timing
in the Janus [mutual funds].” App. to Pet. for Cert. 60a.
“Had the truth been known, Janus [mutual funds] would have
been less attractive to investors, and consequently, [JCG]
would have realized lower revenues, so [JCG’s] stock would
have traded at lower prices.” Id., at 72a.

First Derivative contends that JCG and JCM “materially
misled the investing public” and that class members relied
“upon the integrity of the market price of [JCG] securities
and market information relating to [JCG and JCM].” Id., at
109a. The complaint also alleges that JCG should be held
liable for the acts of JCM as a “controlling person” under
§ 78t(a) (2006 ed., Supp. IV) (§20(a) of the Act).

The District Court dismissed the complaint for failure to
state a claim.?® In re Mutual Funds Inv. Litigation, 487
F. Supp. 2d 618, 620 (D Md. 2007). The Court of Appeals
for the Fourth Circuit reversed, holding that First Deriva-

3The elements of a private action under Rule 10b-5 are “(1) a material
misrepresentation or omission by the defendant; (2) scienter; (3) a con-
nection between the misrepresentation or omission and the purchase or
sale of a security; (4) reliance upon the misrepresentation or omission;
(5) economic loss; and (6) loss causation.” Stoneridge Investment Part-
ners, LLC v. Scientific-Atlanta, Inc., 552 U. S. 148, 157 (2008).
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tive had sufficiently alleged that “JCG and JCM, by partici-
pating in the writing and dissemination of the prospectuses,
made the misleading statements contained in the docu-
ments.” In re Mutual Funds Inv. Litigation, 566 F. 3d 111,
121 (2009) (emphasis in original). With respect to the ele-
ment of reliance, the court found that investors would infer
that JCM “played a role in preparing or approving the con-
tent of the Janus fund prospectuses,” id., at 127, but that
investors would not infer the same about JCG, which could
be liable only as a “control person” of JCM under §20(a).
Id., at 128, 129-130.
II

We granted certiorari to address whether JCM can be held
liable in a private action under Rule 10b-5 for false state-
ments included in Janus Investment Fund’s prospectuses.
561 U. S. 1024 (2010). Under Rule 10b-5, it is unlawful for
“any person, directly or indirectly, . . . [tJo make any untrue
statement of a material fact” in connection with the purchase
or sale of securities. 17 CFR §240.10b-5(b).* To be liable,
therefore, JCM must have “made” the material misstate-
ments in the prospectuses. We hold that it did not.?

A

The SEC promulgated Rule 10b-5 pursuant to authority
granted under § 10(b) of the Securities Exchange Act of 1934,

4Rule 10b-5 makes it “unlawful for any person, directly or indirectly,
by the use of any means or instrumentality of interstate commerce, or of
the mails or of any facility of any national securities exchange, . . . [tlo
make any untrue statement of a material fact or to omit to state a material
fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading . . ..” 17
CFR §240.10b-5(b).

5 Although First Derivative argued below that JCG violated Rule 10b-5
by making the statements in the prospectuses, it now seeks to hold JCG
liable solely as a control person of JCM under §20(a). The only question
we must answer, therefore, is whether JCM made the misstatements.
Whether First Derivative has stated a claim against JCG as a control
person depends on whether it has stated a claim against JCM.
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15 U. S. C. §78j(b). Although neither Rule 10b—5 nor § 10(b)
expressly creates a private right of action, this Court has
held that “a private right of action is implied under § 10(b).”
Superintendent of Ins. of N. Y. v. Bankers Life & Casualty
Co.,, 404 U. S. 6, 13, n. 9 (1971). That holding “remains the
law,” Stoneridge Investment Partners, LLC v. Scientific-
Atlanta, Inc., 5562 U. S. 148, 165 (2008), but “[c]oncerns with
the judicial creation of a private cause of action caution
against its expansion,” ibid. Thus, in analyzing whether
JCM “made” the statements for purposes of Rule 10b-5, we
are mindful that we must give “narrow dimensions . . . to a
right of action Congress did not authorize when it first
enacted the statute and did not expand when it revisited the
law.” Id., at 167.
1

One “makes” a statement by stating it. When “make” is
paired with a noun expressing the action of a verb, the re-
sulting phrase is “approximately equivalent in sense” to that
verb. 6 Oxford English Dictionary 66 (def. 59) (1933) (here-
inafter OED); accord, Webster’s New International Diction-
ary 1485 (def. 43) (2d ed. 1934) (“Make followed by a noun
with the indefinite article is often nearly equivalent to the
verb intransitive corresponding to that noun”). For in-
stance, “to make a proclamation” is the approximate equiva-
lent of “to proclaim,” and “to make a promise” approximates
“to promise.” See 6 OED 66 (def. 59). The phrase at issue
in Rule 10b-5, “[t]o make any . . . statement,” is thus the
approximate equivalent of “to state.”

For purposes of Rule 10b-5, the maker of a statement is
the person or entity with ultimate authority over the state-
ment, including its content and whether and how to commu-
nicate it. Without control, a person or entity can merely
suggest what to say, not “make” a statement in its own right.
One who prepares or publishes a statement on behalf of an-
other is not its maker. And in the ordinary case, attribution
within a statement or implicit from surrounding circum-
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stances is strong evidence that a statement was made by—
and only by—the party to whom it is attributed. This rule
might best be exemplified by the relationship between a
speechwriter and a speaker. Even when a speechwriter
drafts a speech, the content is entirely within the control of
the person who delivers it. And it is the speaker who takes
credit—or blame—for what is ultimately said.

This rule follows from Central Bank of Denver, N. A. v.
First Interstate Bank of Denver, N. A., 511 U. S. 164 (1994),
in which we held that Rule 10b-5’s private right of action
does not include suits against aiders and abettors. See
id., at 180. Such suits—against entities that contribute
“substantial assistance” to the making of a statement but do
not actually make it—may be brought by the SEC, see 15
U. S. C. §78t(e), but not by private parties. A broader read-
ing of “make,” including persons or entities without ultimate
control over the content of a statement, would substantially
undermine Central Bank. If persons or entities without
control over the content of a statement could be considered
primary violators who “made” the statement, then aiders
and abettors would be almost nonexistent.

This interpretation is further supported by our recent de-
cision in Stoneridge. There, investors sued “entities who,
acting both as customers and suppliers, agreed to arrange-
ments that allowed the investors’ company to mislead its au-

5The dissent correctly notes that Central Bank involved secondary, not
primary, liability. Post, at 158 (opinion of BREYER, J.). But for Central
Bank to have any meaning, there must be some distinction between those
who are primarily liable (and thus may be pursued in private suits) and
those who are secondarily liable (and thus may not be pursued in private
suits).

We draw a clean line between the two—the maker is the person or
entity with ultimate authority over a statement and others are not. In
contrast, the dissent’s only limit on primary liability is not much of a limit
at all. It would allow for primary liability whenever “[tlhe specific rela-
tionships alleged . . . warrant [that] conclusion”—whatever that may mean.
Post, at 158.
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ditor and issue a misleading financial statement.” 552 U. S,
at 152-153. We held that dismissal of the complaint was
proper because the public could not have relied on the enti-
ties’ undisclosed deceptive acts. Id., at 166-167. Signifi-
cantly, in reaching that conclusion we emphasized that “noth-
ing [the defendants] did made it necessary or inevitable for
[the company] to record the transactions as it did.” Id., at
161." This emphasis suggests the rule we adopt today: that
the maker of a statement is the entity with authority over
the content of the statement and whether and how to com-
municate it. Without such authority, it is not “necessary
or inevitable” that any falsehood will be contained in the
statement.

Our holding also accords with the narrow scope that we
must give the implied private right of action. Id., at 167.
Although the existence of the private right is now settled,
we will not expand liability beyond the person or entity that
ultimately has authority over a false statement.

2

The Government contends that “make” should be defined
as “create.” Brief for United States as Amicus Curiae
14-15 (citing Webster’s New International Dictionary 1485
(2d ed. 1958) (defining “make” as “[t]o cause to exist, appear,
or occur”)). This definition, although perhaps appropriate
when “make” is directed at an object unassociated with a
verb (e. g., “to make a chair”), fails to capture its meaning
when directed at an object expressing the action of a verb.

Adopting the Government’s definition of “make” would
also lead to results inconsistent with our precedent. The
Government’s definition would permit private plaintiffs

"We agree that “no one in Stoneridge contended that the equipment
suppliers were, in fact, the makers of the cable company’s misstatements.”
Post, at 156. If Stoneridge had addressed whether the equipment suppli-
ers were “makers,” today’s decision would be unnecessary. The point is
that Stoneridge’s analysis suggests that they were not.
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to sue a person who “provides the false or misleading infor-
mation that another person then puts into the statement.”
Brief for United States as Amicus Curiae 138 But in
Stoneridge, we rejected a private Rule 10b-5 suit against
companies involved in deceptive transactions, even when in-
formation about those transactions was later incorporated
into false public statements. 552 U. S., at 161. We see no
reason to treat participating in the drafting of a false state-
ment differently from engaging in deceptive transactions,
when each is merely an undisclosed act preceding the deci-
sion of an independent entity to make a public statement.

For its part, First Derivative suggests that the “well-
recognized and uniquely close relationship between a mutual
fund and its investment adviser” should inform our decision.
Brief for Respondent 21. It suggests that an investment
adviser should generally be understood to be the “maker” of
statements by its client mutual fund, like a playwright whose
lines are delivered by an actor. We decline this invitation
to disregard the corporate form. Although First Derivative
and its amici persuasively argue that investment advisers

8Because we do not find the meaning of “make” in Rule 10b-5 to be
ambiguous, we need not consider the Government’s assertion that we
should defer to the SEC’s interpretation of the word elsewhere. Brief for
United States as Amicus Curiae 13 (citing Brief for SEC as Amicus Cu-
riae in Pacific Inv. Mgmt. Co. LLC v. Mayer Brown LLP, No. 09-1619
(CA2), p. 7); see Christensen v. Harris County, 529 U. S. 576, 588 (2000).
We note, however, that we have previously expressed skepticism over the
degree to which the SEC should receive deference regarding the private
right of action. See Piper v. Chris-Craft Industries, Inc., 430 U. S. 1, 41,
n. 27 (1977) (noting that the SEC’s presumed expertise “is of limited value”
when analyzing “whether a cause of action should be implied by judicial
interpretation in favor of a particular class of litigants”). This also is not
the first time this Court has disagreed with the SEC’s broad view of
§10(b) or Rule 10b-5. See, e. g., Central Bank of Denver, N. A. v. First
Interstate Bank of Denver, N. A., 511 U. S. 164, 188-191 (1994); Dirks v.
SEC, 463 U. S. 646, 666, n. 27 (1983); Ernst & Ernst v. Hochfelder, 425
U. S. 185, 207 (1976); Blue Chip Stamps v. Manor Drug Stores, 421 U. S.
723, 746, n. 10 (1975).
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exercise significant influence over their client funds, see
Jones v. Harris Associates L. P., 5569 U. S. 335, 338 (2010), it
is undisputed that the corporate formalities were observed
here. JCM and Janus Investment Fund remain legally sepa-
rate entities, and Janus Investment Fund’s board of trustees
was more independent than the statute requires. 15 U. S. C.
§80a-10 (2006 ed.).” Any reapportionment of liability in the
securities industry in light of the close relationship between
investment advisers and mutual funds is properly the re-
sponsibility of Congress and not the courts. Moreover,
just as with the Government’s theory, First Derivative’s
rule would create the broad liability that we rejected in
Stoneridge.

Congress also has established liability in §20(a) for
“le]lvery person who, directly or indirectly, controls any per-
son liable” for violations of the securities laws. §78t(a)
(2006 ed., Supp. IV). First Derivative’s theory of liability
based on a relationship of influence resembles the liability
imposed by Congress for control. To adopt First Deriva-
tive’s theory would read into Rule 10b-5 a theory of liability
similar to—but broader in application than, see post, at 156—
what Congress has already created expressly elsewhere.!®
We decline to do so.

B

Under this rule, JCM did not “make” any of the statements
in the Janus Investment Fund prospectuses; Janus Invest-

9Nor does First Derivative contend that any statements made by JCM
to Janus Investment Fund were “public statements” for the purposes of
Basic Inc. v. Levinson, 485 U. S. 224, 227-228 (1988). We do not address
whether and in what circumstances statements would qualify as “public.”
Cf. post, at 159-160 (citing cases involving liability for statements made to
analysts); In re Aetna, Inc. Securities Litigation, 617 F. 3d 272, 275-277
(CA3 2010) (involving allegations that defendants “publicly tout[ed]” falsi-
ties on analyst conference calls).

10We do not address whether Congress created liability for entities that
act through innocent intermediaries in 15 U. S. C. § 78t(b). See Tr. of Oral
Arg. 6, 61.
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ment Fund did. Only Janus Investment Fund—not JCM—
bears the statutory obligation to file the prospectuses with
the SEC. §§77e(b)(2), 80a—8(b), 80a—-29(a)—(b); see also 17
CFR §230.497 (imposing requirements on “investment com-
panies”). The SEC has recorded that Janus Investment
Fund filed the prospectuses. See JIF Groupl Standalone
Prospectuses (Feb. 25, 2002), online at http://www.
sec.gov/Archives/edgar/data/277751/000027775102000049/
0000277751-02-000049.txt (as visited June 10, 2011, and avail-
able in Clerk of Court’s case file) (recording the “Filer” of
the Janus Mercury Fund prospectus as “Janus Investment
Fund”). There is no allegation that JCM in fact filed the
prospectuses and falsely attributed them to Janus Invest-
ment Fund. Nor did anything on the face of the prospec-
tuses indicate that any statements therein came from JCM
rather than Janus Investment Fund—a legally independent
entity with its own board of trustees.!

First Derivative suggests that both JCM and Janus In-
vestment Fund might have “made” the misleading state-

1 First Derivative suggests that “indirectly” in Rule 10b—5 may broaden
the meaning of “make.” We disagree. The phrase “directly or indi-
rectly” is set off by itself in Rule 10b-5 and modifies not just “to make,”
but also “to employ” and “to engage.” We think the phrase merely clari-
fies that as long as a statement is made, it does not matter whether the
statement was communicated directly or indirectly to the recipient. A
different understanding of “indirectly” would, like a broad definition of
“make,” threaten to erase the line between primary violators and aiders
and abettors established by Central Bank.

In this case, we need not define precisely what it means to communicate
a “made” statement indirectly because none of the statements in the pros-
pectuses were attributed, explicitly or implicitly, to JCM. Without attri-
bution, there is no indication that Janus Investment Fund was quoting or
otherwise repeating a statement originally “made” by JCM. Cf. Anixter
v. Home-Stake Production Co., 77 F. 3d 1215, 1220, and n. 4 (CA10 1996)
(quoting a signed “‘Auditor’s Report’” included in a prospectus); Basic,
supra, at 227, n. 4 (quoting a news item reporting a statement by Basic’s
president). More may be required to find that a person or entity made a
statement indirectly, but attribution is necessary.
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ments within the meaning of Rule 10b-5 because JCM was
significantly involved in preparing the prospectuses. But
this assistance, subject to the ultimate control of Janus
Investment Fund, does not mean that JCM “made” any
statements in the prospectuses. Although JCM, like a
speechwriter, may have assisted Janus Investment Fund
with crafting what Janus Investment Fund said in the pros-
pectuses, JCM itself did not “make” those statements for
purposes of Rule 10b-5.12

* * *

The statements in the Janus Investment Fund prospec-
tuses were made by Janus Investment Fund, not by JCM.
Accordingly, First Derivative has not stated a claim against
JCM under Rule 10b-5. The judgment of the United States
Court of Appeals for the Fourth Circuit is reversed.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE GINSBURG, JUS-
TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.

This case involves a private Securities and Exchange Com-
mission (SEC) Rule 10b-5 action brought by a group of in-
vestors against Janus Capital Group, Inc., and Janus Capital
Management LLC (Janus Management), a firm that acted
as an investment adviser to a family of mutual funds (col-
lectively, the Janus Fund or Fund). The investors claim

2That JCM provided access to Janus Investment Fund’s prospectuses
on its Web site is also not a basis for liability. Merely hosting a document
on a Web site does not indicate that the hosting entity adopts the docu-
ment as its own statement or exercises control over its content.
Ctf. United States v. Ware, 577 F. 3d 442, 448 (CA2 2009) (involving the
issuance of false press releases through innocent companies). In doing so,
we do not think JCM made any of the statements in Janus Investment
Fund’s prospectuses for purposes of Rule 10b-5 liability, just as we do not
think that the SEC “makes” the statements in the many prospectuses
available on its Web site.
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that Janus Management knowingly made materially false
or misleading statements that appeared in prospectuses is-
sued by the Janus Fund. They say that they relied upon
those statements, and that they suffered resulting economic
harm.

Janus Management and the Janus Fund are closely related.
Each of the Fund’s officers is a Janus Management employee.
Janus Management, acting through those employees (and
other of its employees), manages the purchase, sale, redemp-
tion, and distribution of the Fund’s investments. Janus
Management prepares, modifies, and implements the Janus
Fund’s long-term strategies. And Janus Management, act-
ing through those employees, carries out the Fund’s daily
activities.

Rule 10b-5 says in relevant part that it is unlawful for
“any person, directly or indirectly . .. [t/o make any untrue
statement of a material fact” in connection with the purchase
or sale of securities. 17 CFR §240.10b-5(b) (2010) (empha-
sis added). See also 15 U. S. C. §78j(b) (2006 ed., Supp. IV)
(§10(b) of the Securities Exchange Act of 1934). The spe-
cific legal question before us is whether Janus Management
can be held responsible under the Rule for having “mal[d]e”
certain false statements about the Janus Fund’s activities.
The statements in question appear in the Janus Fund’s
prospectuses.

The Court holds that only the Janus Fund, not Janus Man-
agement, could have “ma[d]e” those statements. The major-
ity points out that the Janus Fund’s board of trustees has
“ultimate authority” over the content of the statements in a
Fund prospectus. And in the majority’s view, only “the per-
son or entity with ultimate authority over the statement,
including its content and whether and how to communicate
it,” can “make” a statement within the terms of Rule 10b-5.
Ante, at 142.

In my view, however, the majority has incorrectly inter-
preted the Rule’s word “make.” Neither common English
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nor this Court’s earlier cases limit the scope of that word to
those with “ultimate authority” over a statement’s content.
To the contrary, both language and case law indicate that,
depending upon the circumstances, a management company,
a board of trustees, individual company officers, or others,
separately or together, might “make” statements contained
in a firm’s prospectus—even if a board of directors has ulti-
mate content-related responsibility. And the circumstances
here are such that a court could find that Janus Management
made the statements in question.

I

Respondent’s complaint sets forth the basic elements of a
typical Rule 10b-5 “fraud on the market” claim. It alleges
that Janus Management made statements that “created the
misleading impression that” it “would implement measures
to curb” a trading strategy called “market timing.” Second
Amended Complaint 6 (hereinafter Complaint), App. to
Pet. for Cert. 60a. The complaint adds that Janus Manage-
ment knew that these “market timing” statements were
false; that the statements were material; that the market,
in pricing securities (including related securities) relied upon
the statements; that as a result, when the truth came out
(that Janus Management indeed permitted “market timing”
in the Janus Fund), the price of relevant shares fell;
and the false statements thereby caused respondent signifi-
cant economic losses. Complaint §Y4-10, id., at 60a—63a.
Cf. Stomeridge Investment Partners, LLC v. Scientific-
Atlanta, Inc., 552 U. S. 148, 157 (2008) (identifying the ele-
ments of “a typical §10(b) private action”).

The majority finds the complaint fatally flawed, however,
because (1) Rule 10b-5 says that no “person” shall “directly
or indirectly . . . make any untrue statement of a material
fact,” (2) the statements at issue appeared in the Janus
Fund’s prospectuses, and (3) only “the person or entity with
ultimate authority over the statement, including its content
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and whether and how to communicate it,” can “make” a false
statement. Ante, at 138-139, 141-143.

But where can the majority find legal support for the rule
that it enunciates? The English language does not impose
upon the word “make” boundaries of the kind the majority
finds determinative. Every day, hosts of corporate officials
make statements with content that more senior officials or
the board of directors have “ultimate authority” to control.
So do cabinet officials make statements about matters that
the Constitution places within the ultimate authority of the
President. So do thousands, perhaps millions, of other em-
ployees make statements that, as to content, form, or timing,
are subject to the control of another.

Nothing in the English language prevents one from saying
that several different individuals, separately or together,
“make” a statement that each has a hand in producing. For
example, as a matter of English, one can say that a national
political party has made a statement even if the only written
communication consists of uniform press releases issued in
the name of local party branches; one can say that one for-
eign nation has made a statement even when the officials
of a different nation (subject to its influence) speak about
the matter; and one can say that the President has made a
statement even if his press officer issues a communication,
sometimes in the press officer’s own name. Practical mat-
ters related to context, including control, participation, and
relevant audience, help determine who “makes” a statement
and to whom that statement may properly be “attributed,”
see ante, at 147, n. 11—at least as far as ordinary English
is concerned.

Neither can the majority find support in any relevant prec-
edent. The majority says that its rule “follows from Central
Bank of Denver, N. A. v. First Interstate Bank of Denver,
N. A, 511 U.S. 164 (1994),” in which the Court “held that
Rule 10b-5’s private right of action does not include suits
against aiders and abettors.” Amnte, at 143. But Central
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Bank concerns a different matter. And it no more requires
the majority’s rule than free air travel for small children re-
quires free air travel for adults.

Central Bank is a case about secondary liability, liability
attaching, not to an individual making a false statement, but
to an individual helping someone else do so. Central Bank
involved a bond issuer accused of having made materially
false statements, which overstated the values of property
that backed the bonds. Central Bank also involved a de-
fendant that was a bank, serving as indenture trustee, which
was supposed to check the bond issuer’s valuations. The
plaintiffs claimed that the bank delayed its valuation checks
and thereby helped the issuer make its false statements cred-
ible. The question before the Court concerned the bank’s
liability—a secondary liability for “aiding and abetting” the
bond issuer, who (on the theory set forth) was primarily
liable.

The Court made this clear. The question presented was
“whether private civil liability under § 10(b) extends . . . to
those who do not engage in the manipulative or deceptive
practice, but who aid and abet the violation.” 511 U.S,,
at 167 (emphasis added). The Court wrote that “aiding
and abetting liability reaches persons who do not engage in
the proscribed activities at all, but who give a degree of
aid to those who do.” Id., at 176 (emphasis added). The
Court described civil law “aiding and abetting” as “‘know-
[ing] that the other’s conduct constitutes a breach of duty
and giv[ing] substantial assistance or encouragement to the
other . .. .” Id., at 181 (quoting Restatement (Second)
of Torts §876(b) (1977); emphasis added). And it reviewed
a Court of Appeals decision that had defined the elements of
aiding and abetting as “(1) a primary violation of §10(b),
(2) recklessness by the aider and abettor as to the existence
of the primary violation; and (3) substantial assistance given
to the primary violator by the aider and abettor.” 511
U.S., at 168 (emphasis added). Faced with this question,
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the Court answered that § 10(b) and Rule 10b-5 do not pro-
vide for this kind of “aiding and abetting” liability in pri-
vate suits.

By way of contrast, the present case is about primary lia-
bility—about individuals who allegedly themselves “make”
materially false statements, not about those who help others
to doso. The question is whether Janus Management is pri-
marily liable for violating the Act, not whether it simply
helped others violate the Act. The Central Bank defendant
concededly did not make the false statements in question
(others did), while here the defendants allegedly did make
those statements. And a rule (the majority’s rule) absolv-
ing those who allegedly did make false statements does not
“follow from” a rule (Central Bank’s rule) absolving those
who concededly did not do so.

The majority adds that to interpret the word “make” as
including those “without ultimate control over the content
of a statement” would “substantially undermine” Central
Bank’s holding. Ante, at 143. Would it? The Court in
Central Bank specifically wrote that its holding did

“not mean that secondary actors in the securities mar-
kets are always free from liability under the securities
Acts. Any person or entity, including a lawyer, ac-
countant, or bank, who employs a manipulative device
or makes a material misstatement (or omission) on
which a purchaser or seller of securities relies may be
liable as a primary violator under 10b-5, assuming all
of the requirements for primary liability under Rule
10b-5 are met.” 511 U.S., at 191 (some emphasis
added).

Thus, as far as Central Bank is concerned, depending upon
the circumstances, board members, senior firm officials, offi-
cials tasked to develop a marketing document, large inves-
tors, or others (taken together or separately) all might
“make” materially false statements subjecting themselves to
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primary liability. The majority’s rule does not protect, it
extends, Central Bank’s holding of no-liability into new terri-
tory that Central Bank explicitly placed outside that holding.
And by ignoring the language in which Central Bank did so,
the majority’s rule itself undermines Central Bank. Where
is the legal support for the majority’s “draw[ing] a clean
line,” ante, at 143, n. 6, that so seriously conflicts with Cen-
tral Bank? Indeed, where is the legal support for the ma-
jority’s suggestion that plaintiffs must show some kind of
“attribution” of a statement to a defendant, ante, at 147,
n. 11—if it means plaintiffs must show, not only that the
defendant “mald]e” the statement, but something more?
The majority also refers to Stoneridge, but that case offers
it no help. In Stoneridge, firms that supplied electronic
equipment to a cable television company agreed with the
cable television company to enter into a series of fraudu-
lent sales and purchases, for example, a sale at an unusually
high price, thereby providing funds which the suppliers
would use to buy advertising from the cable television com-
pany. These arrangements enabled the cable television
company to fool its accountants (and ultimately the public)
into believing that it had more revenue (for example, adver-
tising revenue) than it really had. As part of the agree-
ment, the companies exchanged letters and backdated con-
tracts to conceal the fraud. Investors subsequently sued the
cable television company, some of its officers, its auditors,
and the equipment suppliers, as well, claiming that all of
them had engaged in a scheme to defraud securities purchas-
ers. In respect to most of the defendants, investors identi-
fied allegedly materially false statements contained in the
cable television company’s financial statements or similar
documents. But in respect to the equipment suppliers, in-
vestors claimed that the relevant deceptive conduct was in
the letters, backdated contracts, and related oral conver-
sations about the scheme. The investors argued that the
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equipment suppliers, “by participating in the transactions,”
violated §10(b) and Rule 10b-5. Stoneridge, 552 U.S.,
at 155.

The Court held that the equipment suppliers could not be
found liable for securities fraud in a private suit under
§10(b). But in doing so, it did not deny that the equipment
suppliers had made the false statements contained in the
letters, contracts, and conversations. See id., at 158-159.
Rather, the Court said the issue in the case was whether
“any deceptive statement or act respondents made was not
actionable because it did not have the requisite proximate
relation to the investors’ harm.” Ibid. (emphasis added).
And it held that these deceptive statements or actions could
not provide a basis for liability because the investors could
not prove sufficient reliance upon the particular false state-
ments that the equipment suppliers had made.

The Court pointed out that the equipment suppliers “had
no duty to disclose; and their deceptive acts were not commu-
nicated to the public.” Id., at 159. And the Court went on
to say that “as a result,” the investors “cannot show reliance
upon any” of the equipment suppliers’ actions, “except in an
indirect chain that we find too remote for liability.” Ibid.
The Court concluded:

“[The equipment suppliers’] deceptive acts, which were
not disclosed to the investing public, are too remote to
satisfy the requirement of reliance. It was [the cable
company], not [the equipment suppliers], that misled its
auditor and filed fraudulent financial statements; noth-
ing [the equipment suppliers] did made it necessary or
inevitable for [the cable company] to record the transac-
tions as it did.” Id., at 161.

Insofar as the equipment suppliers’ conduct was at issue, the
fraudulent “arrangement . . . took place in the marketplace
for goods and services, not in the investment sphere.” Id.,
at 166.
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It is difficult for me to see how Stoneridge “support[s]”
the majority’s rule. Amnte, at 143. No one in Stoneridge dis-
puted the making of the relevant statements, the fraudulent
contracts, and the like. And no one in Stoneridge contended
that the equipment suppliers were, in fact, the makers of the
cable company’s misstatements. Rather, Stoneridge was
concerned with whether the equipment suppliers’ separate
statements were sufficiently disclosed in the securities mar-
ketplace so as to be the basis for investor reliance. They
were not. But this is a different inquiry than whether state-
ments acknowledged to have been disclosed in the securities
marketplace and ripe for reliance can be said to have been
“mald]e” by one or another actor. How then does Stone-
ridge support the majority’s new rule?

The majority adds that its rule is necessary to avoid
“a theory of liability similar to—but broader in application
than”—§ 20(a)’s liability, for “‘[elvery person who, directly
or indirectly, controls any person liable’ for violations of
the securities laws.” Ante, at 146 (quoting 15 U.S.C.
§78t(a). But that is not so. This Court has explained that
the possibility of an express remedy under the securities
laws does not preclude a claim under §10(b). Herman &
MacLean v. Huddleston, 459 U. S. 375, 388 (1983).

More importantly, a person who is liable under §20(a) con-
trols another “person” who is “liable” for a securities viola-
tion. Morrison v. National Australia Bank Lid., 561 U. S.
247, 253, n. 2 (2010) (“Liability under §20(a) is obviously de-
rivative of liability under some other provision of the Ex-
change Act”). We here examine whether a person is pri-
marily liable whether they do, or they do not, control another
person who is liable. That is to say, here, the liability of
some “other person” is not at issue.

And there is at least one significant category of cases that
§10(b) may address that derivative forms of liability, such as
under §20(a), cannot, namely, cases in which one actor ex-
ploits another as an innocent intermediary for its misstate-
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ments. Here, it may well be that the Fund’s board of trust-
ees knew nothing about the falsity of the prospectuses. See,
e. 9., In re Lammert, Release No. 348, 93 S. E. C. Docket
5676, 5700 (2008) (Janus Management was aware of market
timing in the Janus Fund no later than 2002, but “[t]his
knowledge was never shared with the Board”). And if so,
§20(a) would not apply.

The possibility of guilty management and innocent board
is the 13th stroke of the new rule’s clock. What is to happen
when guilty management writes a prospectus (for the board)
containing materially false statements and fools both board
and public into believing they are true? Apparently under
the majority’s rule, in such circumstances 7o one could be
found to have “mald]e” a materially false statement—even
though under the common law the managers would likely
have been guilty or liable (in analogous circumstances)
for doing so as principals (and not as aiders and abettors).
See, e. g., 2 W. LaFave, Substantive Criminal Law §13.1(a)
(2d ed. 2003); 1 M. Hale, Pleas of the Crown 617 (1736); Per-
kins, Parties to Crime, 89 U. Pa. L. Rev. 581, 583 (1941)
(one is guilty as a principal when one uses an innocent third
party to commit a crime); Restatement (Second) of Torts
§533 (1976). Cf. United States v. Giles, 300 U. S. 41, 48-49
(1937).

Indeed, under the majority’s rule it seems unlikely that the
SEC itself in such circumstances could exercise the authority
Congress has granted it to pursue primary violators who
“make” false statements or the authority that Congress has
specifically provided to prosecute aiders and abettors to
securities violations. See §104, 109 Stat. 757 (codified at 15
U. S. C. §78t(e)) (granting SEC authority to prosecute aiders
and abettors). That is because the managers, not having
“mald]e” the statement, would not be liable as principals and
there would be no other primary violator they might have
tried to “aid” or “abet.” Ibid.; SEC v. DiBella, 587 F. 3d
553, 566 (CA2 2009) (prosecution for aiding and abetting re-
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quires primary violation to which offender gave “substantial
assistance” (internal quotation marks omitted)).

If the majority believes, as its footnote hints, that §20(b)
could provide a basis for liability in this case, ante, at 146,
n. 10, then it should remand the case for possible amendment
of the complaint. “There is a dearth of authority construing
Section 20(b),” which has been thought largely “superfluous
in 10b-5 cases.” 5B A. Jacobs, Disclosure and Remedies
Under the Securities Law § 11-8, p. 11-72 (2011). Hence re-
spondent, who reasonably thought that it referred to the
proper securities law provision, is faultless for failing to men-
tion §20(b) as well.

In sum, I can find nothing in § 10(b) or in Rule 10b-5, its
language, its history, or in precedent suggesting that Con-
gress, in enacting the securities laws, intended a loophole of
the kind that the majority’s rule may well create.

II

Rejecting the majority’s rule, of course, does not decide
the question before us. We must still determine whether,
in light of the complaint’s allegations, Janus Management
could have “mald]e” the false statements in the prospec-
tuses at issue. In my view, the answer to this question is
“Yes.” The specific relationships alleged among Janus Man-
agement, the Janus Fund, and the prospectus statements
warrant the conclusion that Janus Management did “make”
those statements.

In part, my conclusion reflects the fact that this Court and
lower courts have made clear that at least sometimes corpo-
rate officials and others can be held liable under Rule 10b-5
for having “mald]e” a materially false statement even when
that statement appears in a document (or is made by a third
person) that the officials do not legally control. In Her-
man & MacLean, for example, this Court pointed out that
“certain individuals who play a part in preparing the regis-
tration statement,” including corporate officers, lawyers, and
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accountants, may be primarily liable even where “they are
not named as having prepared or certified” the registration
statement. 459 U. S., at 386, n. 22. And as I have already
pointed out, this Court wrote in Central Bank that a “law-
yer, accountant, or bank, who . . . makes a material mis-
statement (or omission) on which a purchaser or seller of
securities relies may be liable as a primary violator under
10b-5, assuming all of the requirements for primary liability
under Rule 10b-5 are met.” 511 U. S., at 191 (some empha-
sis added).

Given the statements in our opinions, it is not surprising
that lower courts have found primary liability for actors
without “ultimate authority” over issued statements. One
court, for example, concluded that an accountant could be
primarily liable for having “ma[d]e” false statements, where
he issued fraudulent opinion and certification letters repro-
duced in prospectuses, annual reports, and other corporate
materials for which he was not ultimately responsible. An-
1xter v. Home-Stake Production Co., 77 F. 3d 1215, 1225-1227
(CA10 1996). In a later case postdating Stoneridge, that
court reaffirmed that an outside consultant could be primar-
ily liable for having “mald]e” false statements, where he
drafted fraudulent quarterly and annual filing statements
later reviewed and certified by the firm’s auditor, officers,
and counsel. SEC v. Wolfson, 539 F. 3d 1249, 1261 (CA10
2008). And another court found that a corporation’s chief
financial officer could be held primarily liable as having
“mald]e” misstatements that appeared in a form 10-K that
she prepared but did not sign or file. McConville v. SEC,
465 F. 3d 780, 787 (CAT 2006).

One can also easily find lower court cases explaining that
corporate officials may be liable for having “mald]e” false
statements where those officials use innocent persons as con-
duits through which the false statements reach the public
(without necessarily attributing the false statements to the
officials). See, e. g., In re Navarre Corp. Securities Litiga-
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tion, 299 F. 3d 735, 743 (CA8 2002) (liability may be premised
on use of analysts as a conduit to communicate false state-
ments to market); In re Cabletron Systems, Inc., 311 F. 3d
11, 38 (CA1 2002) (rejecting a test requiring legal “control”
over third parties making statements as giving “company
officials too much leeway to commit fraud on the market by
using analysts as their mouthpieces” (internal quotation
marks omitted)); Novak v. Kasaks, 216 F. 3d 300, 314-315
(CA2 2000); Cooper v. Pickett, 137 F. 3d 616, 624 (CA9 1997);
Freeland v. Iridium World Commumnications, Ltd., 545
F. Supp. 2d 59, 75-76 (DC 2008).

My conclusion also reflects the particular circumstances
that the complaint alleges. The complaint states that
“Janus Management, as investment advisor to the funds, is
responsible for the day-to-day management of its investment
portfolio and other business affairs of the funds. Janus
Management furnishes advice and recommendations con-
cerning the funds’ investments, as well as administrative,
compliance and accounting services for the funds.” Com-
plaint §18, App. to Pet. for Cert. 65a. Each of the Fund’s
17 officers was a vice president of Janus Management. App.
250a-258a. The Fund has “no assets separate and apart
from those they hold for shareholders.” In re Mutual
Funds Inv. Litigation, 384 F. Supp. 2d 845, 853, n. 3 (Md.
2005). Janus Management disseminated the Fund prospec-
tuses through its parent company’s Web site. Complaint
138, App. to Pet. for Cert. 72a. Janus Management employ-
ees drafted and reviewed the Fund prospectuses, including
language about “market timing.” Complaint §31, id., at
69a; In re Mutual Funds Inv. Litigation, 590 F. Supp. 2d
741, 747 (Md. 2008). And Janus Management may well have
kept the trustees in the dark about the true “market timing”
facts. Complaint § 51, App. to Pet. for Cert. 80a; In re Lam-
mert, 93 S. E. C. Docket, at 5700.

Given these circumstances, as long as some managers,
sometimes, can be held to have “mald]e” a materially false
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statement, Janus Management can be held to have done so
on the facts alleged here. The relationship between Janus
Management and the Fund could hardly have been closer.
Janus Management’s involvement in preparing and writing
the relevant statements could hardly have been greater.
And there is a serious suggestion that the board itself knew
little or nothing about the falsity of what was said. See
supra, at 157, 160. Unless we adopt a formal rule (as the
majority here has done) that would arbitrarily exclude from
the scope of the word “make” those who manage a firm—
even when those managers perpetrate a fraud through an
unknowing intermediary—the management company at
issue here falls within that scope. We should hold the alle-
gations in the complaint in this respect legally sufficient.
With respect, I dissent.
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UNITED STATES ». JICARILLA APACHE NATION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 10-382. Argued April 20, 2011—Decided June 13, 2011

Respondent Jicarilla Apache Nation’s (Tribe) reservation contains natural
resources that are developed pursuant to statutes administered by the
Interior Department. Proceeds from these resources are held by the
United States in trust for the Tribe. The Tribe filed a breach-of-trust
action in the Court of Federal Claims (CFC), seeking monetary damages
for the Government’s alleged mismanagement of the Tribe’s trust funds
in violation of 25 U. S. C. §§161a-162a and other laws. During discov-
ery, the Tribe moved to compel production of certain documents. The
Government agreed to release some of the documents, but asserted that
others were protected by, inter alia, the attorney-client privilege. The
CFC granted the motion in part, holding that departmental communi-
cations relating to the management of trust funds fall within a “fiduciary
exception” to the attorney-client privilege. Under that exception,
which courts have applied to common-law trusts, a trustee who obtains
legal advice related to trust administration is precluded from asserting
the attorney-client privilege against trust beneficiaries.

Denying the Government’s petition for a writ of mandamus directing
the CFC to vacate its production order, the Federal Circuit agreed with
the CFC that the trust relationship between the United States and the
Indian tribes is sufficiently similar to a private trust to justify applying
the fiduciary exception. The appeals court held that the United States
cannot deny a tribe’s request to discover communications between the
Government and its attorneys based on the attorney-client privilege
when those communications concern management of an Indian trust and
the Government has not claimed that it or its attorneys considered a
specific competing interest in those communications.

Held: The fiduciary exception to the attorney-client privilege does not
apply to the general trust relationship between the United States and
the Indian tribes. Pp. 169-187.

(@) The Court considers the bounds of the fiduciary exception and the
nature of the Indian trust relationship. Pp. 169-178.

(1) Under English common law, when a trustee obtained legal ad-
vice to guide his trust administration and not for his own defense in
litigation, the beneficiaries were entitled to the production of documents
related to that advice on the rationale that the advice was sought for
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their benefit and obtained at their expense in that trust funds were used
to pay the attorney. In the leading American case, Riggs Nat. Bank of
Washington, D. C. v. Zimmer, 355 A. 2d 709, the Delaware Chancery
Court applied the fiduciary exception to hold that trust beneficiaries
could compel trustees to produce a legal memorandum related to the
trust’s administration because: (1) the trustees had obtained the legal
advice as “mere representative[s]” of the beneficiaries, who were the
“real clients” of the attorney, id., at 711-712, and (2) the fiduciary duty
to furnish trust-related information to the beneficiaries outweighed the
trustees’ interest in the attorney-client privilege, id., at 714. The Fed-
eral Courts of Appeals apply the fiduciary exception based on the same
two criteria. Pp. 170-173.

(2) The Federal Circuit analogized the Government to a private
trustee. While the United States’ responsibilities with respect to the
management of tribal funds bear some resemblance to those of a private
trustee, this analogy cannot be taken too far. The Government’s trust
obligations to the tribes are established and governed by statute, not
the common law, see, e. g., United States v. Navajo Nation, 537 U. S.
488, 506 (Navajo I), and in fulfilling its statutory duties, the Govern-
ment acts not as a private trustee, but pursuant to its sovereign interest
in the execution of federal law, see, e. g., Heckman v. United States, 224
U.S. 413, 437. Once federal law imposes fiduciary obligations on the
Government, the common law “could play a role,” United States v. Nav-
ajo Nation, 556 U. S. 287, 301 (Navajo II), e. g., to inform the interpreta-
tion of statutes, see United States v. White Mountain Apache Tribe, 537
U. S. 465, 475-476. But the applicable statutes and regulations control.
When “the Tribe cannot identify a specific, applicable, trust-creating
statute or regulation that the Government violated . . . neither the Gov-
ernment’s ‘control’ over [Indian assets] nor common-law trust principles
matter.” Navajo 11, supra, at 302. Pp. 173-178.

(b) The two criteria justifying the fiduciary exception are absent in
the trust relationship between the United States and Indian tribes.
Pp. 178-186.

(1) In cases applying the fiduciary exception, courts identify the
“real client” based on whether the advice was bought by the trust cor-
pus, whether the trustee had reason to seek advice in a personal rather
than a fiduciary capacity, and whether the advice could have been in-
tended for any purpose other than to benefit the trust. Riggs, 355
A. 2d, at 711-712. Applying these factors, the Court concludes that the
United States does not obtain legal advice as a “mere representative”
of the Tribe; nor is the Tribe the “real client” for whom that advice is
intended. See id., at 7T11. Here, the Government attorneys are paid
out of congressional appropriations at no cost to the Tribe. The Gov-
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ernment also seeks legal advice in its sovereign capacity rather than as
a conventional fiduciary of the Tribe. Because its sovereign interest is
distinct from the beneficiaries’ private interests, the Government seeks
legal advice in a personal, not a fiduciary, capacity. Moreover, the Gov-
ernment has too many competing legal concerns to allow a case-by-case
inquiry into each communication’s purpose. In addition to its duty to
the Tribe, the Government may need to comply with other statutory
duties, such as environmental and conservation obligations. It may also
face conflicting duties to different tribes or individual Indians. It may
seek the advice of counsel for guidance in balancing these competing
interests or to help determine whether there are conflicting interests at
all. For the attorney-client privilege to be effective, it must be predict-
able. See, e. g., Jaffee v. Redmond, 518 U.S. 1, 18. The Government
will not always be able to predict what considerations qualify as compet-
ing interests, especially before receiving counsel’s advice. If the Gov-
ernment were required to identify the specific interests it considered in
each communication, its ability to receive confidential legal advice would
be substantially compromised. See Upjohn Co. v. United States, 449
U. S. 383, 393. Pp. 178-183.

(2) The Federal Circuit also decided that the fiduciary exception
properly applied here because of the fiduciary’s duty to disclose all
trust-management-related information to the beneficiary. The Govern-
ment, however, does not have the same common-law disclosure obliga-
tions as a private trustee. In this case, 25 U. S. C. §162a(d) delineates
the Government’s “trust responsibilities.” It identifies the Interior
Secretary’s obligation to supply tribal account holders “with periodic
statements of their account performance” and to make “available on a
daily basis” their account balances, §162a(d)(5). The Secretary has
complied with these requirements in regulations mandating that each
tribe be provided with a detailed quarterly statement of performance.
25 CFR §115.801. The common law of trusts does not override these
specific trust-creating statutes and regulations. A statutory clause la-
beling the enumerated trust responsibilities as nonexhaustive, see
§162a(d), cannot be read to include a general common-law duty to dis-
close all information related to the administration of Indian trusts, since
that would vitiate Congress’ specification of narrowly defined disclosure
obligations, see, e. g., Mackey v. Lanier Collection Agency & Service,
Inc., 486 U. S. 825, 837. By law and regulation, moreover, the docu-
ments at issue are classed “the property of the United States” while
other records are “the property of the tribe.” 25 CFR §115.1000.
This Court considers ownership of records to be a significant factor in
deciding who “ought to have access to the document,” Riggs, supra, at
712. Here, that privilege belongs to the United States. Pp. 183-186.

590 F. 3d 1305, reversed and remanded.
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AvITo, J., delivered the opinion of the Court, in which ROBERTS, C. J,,
and ScALIA, KENNEDY, and THOMAS, JJ., joined. GINSBURG, J., filed an
opinion concurring in the judgment, in which BREYER, J., joined, post,
p- 187. SOTOMAYOR, J., filed a dissenting opinion, post, p. 188. KAGAN,
J., took no part in the consideration or decision of the case.

Pratik A. Shah argued the cause for the United States.
With him on the briefs were Acting Solicitor General Ka-
tyal, Assistant Attorney General Moreno, Deputy Solicitor
General Kneedler, and Brian C. Toth.

Steven D. Gordon argued the cause for respondent. With
him on the brief were Shenan R. Atcitty and Stephen J.
McHugh.*

JUSTICE ALITO delivered the opinion of the Court.

The attorney-client privilege ranks among the oldest and
most established evidentiary privileges known to our law.
The common law, however, has recognized an exception to
the privilege when a trustee obtains legal advice related to
the exercise of fiduciary duties. In such cases, courts have
held, the trustee cannot withhold attorney-client communica-
tions from the beneficiary of the trust.

In this case, we consider whether the fiduciary exception
applies to the general trust relationship between the United
States and the Indian tribes. We hold that it does not. Al-
though the Government’s responsibilities with respect to the
management of funds belonging to Indian tribes bear some
resemblance to those of a private trustee, this analogy can-
not be taken too far. The trust obligations of the United
States to the Indian tribes are established and governed by
statute rather than the common law, and in fulfilling its stat-
utory duties, the Government acts not as a private trustee
but pursuant to its sovereign interest in the execution of
federal law. The reasons for the fiduciary exception—that

*Briefs of amici curiae urging affirmance were filed for the National
Congress of American Indians et al. by Carter G. Phillips, Matthew D.
Krueger, and Lloyd B. Miller; and for the Navajo Nation et al. by Alan
R. Taradash, Daniel I. S. J. Rey-Bear, and Timothy H. McLaughlin.
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the trustee has no independent interest in trust administra-
tion, and that the trustee is subject to a general common-law
duty of disclosure—do not apply in this context.

I

The Jicarilla Apache Nation (Tribe) occupies a 900,000-
acre reservation in northern New Mexico that was estab-
lished by Executive Order in 1887. The land contains tim-
ber, gravel, and oil and gas reserves, which are developed
pursuant to statutes administered by the Department of the
Interior. Proceeds derived from these natural resources are
held by the United States in trust for the Tribe pursuant to
the American Indian Trust Fund Management Reform Act
of 1994, 108 Stat. 4239, and other statutes.

In 2002, the Tribe commenced a breach-of-trust action
against the United States in the Court of Federal Claims
(CFC). The Tribe sued under the Tucker Act, 28 U. S. C.
§1491 (2006 ed. and Supp. III), and the Indian Tucker Act,
§1505, which vest the CFC with jurisdiction over claims
against the Government that are founded on the Constitu-
tion, laws, treaties, or contracts of the United States. The
complaint seeks monetary damages for the Government’s al-
leged mismanagement of funds held in trust for the Tribe.
The Tribe argues that the Government violated various
laws, including 25 U. S. C. §§161a and 162a, that govern the
management of funds held in trust for Indian tribes. See 88
Fed. CL. 1, 3 (2009).

From December 2002 to June 2008, the Government and
the Tribe participated in alternative dispute resolution in
order to resolve the claim. During that time, the Govern-
ment turned over thousands of documents but withheld
226 potentially relevant documents as protected by the
attorney-client privilege, the attorney work-product doc-
trine, or the deliberative-process privilege.

In 2008, at the request of the Tribe, the case was restored
to the active litigation docket. The CFC divided the case


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 564 U. S. 162 (2011) 167

Opinion of the Court

into phases for trial and set a discovery schedule. The first
phase, relevant here, concerns the Government’s manage-
ment of the Tribe’s trust accounts from 1972 to 1992. The
Tribe alleges that during this period the Government failed
to invest its trust funds properly. Among other things, the
Tribe claims the Government failed to maximize returns on
its trust funds, invested too heavily in short-term maturi-
ties, and failed to pool its trust funds with other tribal
trusts. During discovery, the Tribe moved to compel the
Government to produce the 226 withheld documents. In re-
sponse, the Government agreed to withdraw its claims of
deliberative-process privilege and, accordingly, to produce 71
of the documents. But the Government continued to assert
the attorney-client privilege and attorney work-product
doctrine with respect to the remaining 155 documents. The
CFC reviewed those documents in camera and classified
them into five categories: (1) requests for legal advice relat-
ing to trust administration sent by personnel at the Depart-
ment of the Interior to the Office of the Solicitor, which
directs legal affairs for the Department, (2) legal advice sent
from the Solicitor’s Office to personnel at the Interior and
Treasury Departments, (3) documents generated under
contracts between Interior and an accounting firm, (4)
Interior documents concerning litigation with other tribes,
and (5) miscellaneous documents not falling into the other
categories.

The CFC granted the Tribe’s motion to compel in part.
The CFC held that communications relating to the manage-
ment of trust funds fall within a “fiduciary exception” to
the attorney-client privilege. Under that exception, which
courts have applied in the context of common-law trusts, a
trustee who obtains legal advice related to the execution
of fiduciary obligations is precluded from asserting the
attorney-client privilege against beneficiaries of the trust.
The CFC concluded that the trust relationship between the
United States and the Indian tribes is sufficiently analogous
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to a common-law trust relationship that the exception should
apply. Accordingly, the CFC held, the United States may
not shield from the Tribe communications with attorneys re-
lating to trust matters.

The CFC ordered disclosure of almost all documents in the
first two categories because those documents “involve
matters regarding the administration of tribal trusts,
either directly or indirectly implicating the investments that
benefit Jicarilla” and contain “legal advice relating to trust
administration.” Id., at 14-15. The CFC allowed the Gov-
ernment to withhold most of the documents in the remaining
categories as attorney work product,! but the court identified
some individual documents that it determined were also sub-
ject to the fiduciary exception. Id., at 18-19.

The Government sought to prevent disclosure of the docu-
ments by petitioning the Court of Appeals for the Federal
Circuit for a writ of mandamus directing the CFC to vacate
its production order. The Court of Appeals denied the peti-
tion because, in its view, the CFC correctly applied the fidu-
ciary exception. The court held that “the United States
cannot deny an Indian tribe’s request to discover communica-
tions between the United States and its attorneys based on
the attorney-client privilege when those communications
concern management of an Indian trust and the United
States has not claimed that the government or its attorneys
considered a specific competing interest in those communica-
tions.” In re United States, 590 F. 3d 1305, 1313 (CA Fed.
2009). In qualifying its holding, the court recognized that
sometimes the Government may have other statutory obliga-
tions that clash with its fiduciary duties to the Indian tribes.
But because the Government had not alleged that the legal
advice in this case related to such conflicting interests, the

1The CFC held that there is no fiduciary exception to the work-product
doctrine. 88 Fed. Cl. 1, 12 (2009). The Court of Appeals did not address
that issue, In re United States, 590 F. 3d 1305, 1313 (CA Fed. 2009), and it
is not before us.
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court reserved judgment on how the fiduciary exception
might apply in that situation. The court rejected the Gov-
ernment’s argument that, because its duties to the Indian
tribes were governed by statute rather than the common
law, it had no general duty of disclosure that would override
the attorney-client privilege. The court also disagreed with
the Government’s contention that a case-by-case approach
made the attorney-client privilege too unpredictable and
would impair the Government’s ability to obtain confidential
legal advice.

We granted certiorari, 562 U. S. 1128 (2011),2 and now re-
verse and remand for further proceedings.

II

The Federal Rules of Evidence provide that evidentiary
privileges “shall be governed by the principles of the com-
mon law . . . in the light of reason and experience.” Fed.
Rule Evid. 501. The attorney-client privilege “is the oldest
of the privileges for confidential communications known to
the common law.” Upjohn Co. v. United States, 449 U. S.
383, 389 (1981) (citing 8 J. Wigmore, Evidence §2290 (J. Mc-
Naughton rev. 1961)). Its aim is “to encourage full and
frank communication between attorneys and their clients and
thereby promote broader public interests in the observance
of law and administration of justice.” 449 U. S., at 389; Hunt
v. Blackburn, 128 U. S. 464, 470 (1888).

The objectives of the attorney-client privilege apply to
governmental clients. “The privilege aids government en-

2 After the Federal Circuit denied the Government’s mandamus petition,
the Government produced the documents under a protective order that
prevents disclosure to third parties until the case is resolved by this Court.
App. to Pet. for Cert. 93a-97a. The Government’s compliance with the
production order does not affect our review. Our decision may still pro-
vide effective relief by preventing further disclosure and by excluding the
evidence from trial. See Mohawk Industries, Inc. v. Carpenter, 558 U. S.
100, 109 (2009).
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tities and employees in obtaining legal advice founded on a
complete and accurate factual picture.” 1 Restatement
(Third) of the Law Governing Lawyers §74, Comment b,
pp. 573-574 (1998). Unless applicable law provides other-
wise, the Government may invoke the attorney-client privi-
lege in civil litigation to protect confidential communications
between Government officials and Government attorneys.
Id., at 574 (“[G]lovernmental agencies and employees enjoy
the same privilege as nongovernmental counterparts”).
The Tribe argues, however, that the common law also recog-
nizes a fiduciary exception to the attorney-client privilege
and that, by virtue of the trust relationship between the
Government and the Tribe, documents that would otherwise
be privileged must be disclosed. As preliminary matters,
we consider the bounds of the fiduciary exception and the
nature of the trust relationship between the United States

and the Indian tribes.
A

English courts first developed the fiduciary exception as a
principle of trust law in the 19th century. The rule was that
when a trustee obtained legal advice to guide the administra-
tion of the trust, and not for the trustee’s own defense in
litigation, the beneficiaries were entitled to the production of
documents related to that advice. Wynne v. Humberston,
27 Beav. 421, 423-424, 54 Eng. Rep. 165, 166 (1858); Talbot v.
Marshfield, 2 Dr. & Sm. 549, 550-551, 62 Eng. Rep. 728, 729
(1865). The courts reasoned that the normal attorney-client
privilege did not apply in this situation because the legal
advice was sought for the beneficiaries’ benefit and was ob-
tained at the beneficiaries’ expense by using trust funds to
pay the attorney’s fees. Ibid.; Wynne, supra, at 423-424, 54
Eng. Rep., at 166.

The fiduciary exception quickly became an established fea-
ture of English common law, see, e. g., In re Mason, 22 Ch. D.
609 (1883), but it did not appear in this country until the
following century. American courts seem first to have ex-
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pressed skepticism. See In re Prudence-Bonds Corp., 76
F. Supp. 643, 647 (EDNY 1948) (declining to apply the fidu-
ciary exception to the trustee of a bondholding corporation
because of the “important right of such a corporate trustee
... to seek legal advice and nevertheless act in accordance
with its own judgment”). By the 1970’s, however, American
courts began to adopt the English common-law rule. See
Garner v. Wolfinbarger, 430 F. 2d 1093, 1103-1104 (CA5 1970)
(allowing shareholders, upon a showing of “good cause,” to
discover legal advice given to corporate management).?

The leading American case on the fiduciary exception is
Riggs Nat. Bank of Washington, D. C. v. Zimmer, 355 A. 2d
709 (Del. Ch. 1976). In that case, the beneficiaries of a trust
estate sought to compel the trustees to reimburse the estate
for alleged breaches of trust. The beneficiaries moved to
compel the trustees to produce a legal memorandum related
to the administration of the trust that the trustees withheld
on the basis of attorney-client privilege. The Delaware
Chancery Court, observing that “American case law is prac-
tically nonexistent on the duty of a trustee in this context,”
looked to the English cases. Id., at 712. Applying the
common-law fiduciary exception, the court held that the

3Today, “[clourts differ on whether the [attorney-client] privilege is
available for communications between the trustee and counsel regarding
the administration of the trust.” A. Newman, G. Bogert & G. Bogert,
Law of Trusts and Trustees §962, p. 68 (3d ed. 2010) (hereinafter Bogert).
Some state courts have altogether rejected the notion that the attorney-
client privilege is subject to a fiduciary exception. See, e.g., Huie v.
DeShazo, 922 S. W. 2d 920, 924 (Tex. 1996) (“The attorney-client privilege
serves the same important purpose in the trustee-attorney relationship as
it does in other attorney-client relationships”); Wells Fargo Bank v. Supe-
rior Ct., 22 Cal. 4th 201, 208-209, 990 P. 2d 591, 595 (2000) (“[T]he attorney
for the trustee of a trust is not, by virtue of this relationship, also the
attorney for the beneficiaries of the trust” (internal quotation marks omit-
ted)). Neither party before this Court disputes the existence of a
common-law fiduciary exception, however, so in deciding this case we as-
sume such an exception exists.
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memorandum was discoverable. It identified two reasons
for applying the exception.

First, the court explained, the trustees had obtained the
legal advice as “mere representative[s]” of the beneficiaries
because the trustees had a fiduciary obligation to act in the
beneficiaries’ interest when administering the trust. Ibid.
For that reason, the beneficiaries were the “real clients” of
the attorney who had advised the trustee on trust-related
matters, and therefore the attorney-client privilege properly
belonged to the beneficiaries rather than the trustees. Id.,
at 711-712. The court based its “real client” determination
on several factors: (1) When the advice was sought, no adver-
sarial proceedings between the trustees and beneficiaries
had been pending, and therefore there was no reason for the
trustees to seek legal advice in a personal rather than a fi-
duciary capacity; (2) the court saw no indication that the
memorandum was intended for any purpose other than to
benefit the trust; and (3) the law firm had been paid out of
trust assets. That the advice was obtained at the benefici-
aries’ expense was not only a “significant factor” entitling
the beneficiaries to see the document but also “a strong indi-
cation of precisely who the real clients were.” Id., at 712.
The court distinguished between “legal advice procured at
the trustee’s own expense and for his own protection,” which
would remain privileged, “and the situation where the trust
itself is assessed for obtaining opinions of counsel where in-
terests of the beneficiaries are presently at stake.” Ibid.
In the latter case, the fiduciary exception applied, and the
trustees could not withhold those attorney-client communi-
cations from the beneficiaries.

Second, the court concluded that the trustees’ fiduciary
duty to furnish trust-related information to the beneficiaries
outweighed their interest in the attorney-client privilege.
“The policy of preserving the full disclosure necessary in the
trustee-beneficiary relationship,” the court explained, “is
here ultimately more important than the protection of the
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trustees’ confidence in the attorney for the trust.” Id., at
714. Because more information helped the beneficiaries to
police the trustees’ management of the trust, disclosure was,
in the court’s judgment, “a weightier public policy than
the preservation of confidential attorney-client communica-
tions.” Ibid.

The Federal Courts of Appeals apply the fiduciary excep-
tion based on the same two criteria. See, e. g., In re Long
Island Lighting Co., 129 F. 3d 268, 272 (CA2 1997); Wachtel
v. Health Net, Inc., 482 F. 3d 225, 233-234 (CA3 2007); Solis
v. Food Employers Labor Relations Assn., 644 F. 3d 221,
227-228 (CA4 2011); Wildbur v. ARCO Chemical Co., 974
F. 2d 631, 645 (CA5 1992); United States v. Evans, 796
F. 2d 264, 265-266 (CA9 1986) (per curiam). Not until the
decision below had a federal appellate court held the excep-
tion to apply to the United States as trustee for the Indian
tribes.

B

In order to apply the fiduciary exception in this case, the
Court of Appeals analogized the Government to a private
trustee. 590 F. 3d, at 1313. We have applied that analogy
in limited contexts, see, e. g., United States v. Mitchell, 463
U. S. 206, 226 (1983) (Mitchell I1I), but that does not mean
the Government resembles a private trustee in every re-
spect. On the contrary, this Court has previously noted that
the relationship between the United States and the Indian
tribes is distinctive, “different from that existing between
individuals whether dealing at arm’s length, as trustees and
beneficiaries, or otherwise.” Klamath and Moadoc Tribes
v. United States, 296 U. S. 244, 254 (1935) (emphasis added).
“The general relationship between the United States and the
Indian tribes is not comparable to a private trust relation-
ship.” Cherokee Nation of Okla. v. United States, 21 Cl. Ct.
565, 573 (1990) (emphasis added).

The Government, of course, is not a private trustee.
Though the relevant statutes denominate the relationship
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between the Government and the Indians a “trust,” see, e. g.,
25 U. S. C. §162a, that trust is defined and governed by stat-
utes rather than the common law. See United States v.
Navajo Nation, 537 U. S. 488, 506 (2003) (Navagjo I) (“[Tlhe
analysis must train on specific rights-creating or duty-
imposing statutory or regulatory prescriptions”). As we
have recognized in prior cases, Congress may style its rela-
tions with the Indians a “trust” without assuming all the
fiduciary duties of a private trustee, creating a trust relation-
ship that is “limited” or “bare” compared to a trust relation-
ship between private parties at common law. United States
v. Mitchell, 445 U. S. 535, 542 (1980) (Mutchell I); Mitchell
11, supra, at 224.4

The difference between a private common-law trust and
the statutory Indian trust follows from the unique position
of the Government as sovereign. The distinction between
“public rights” against the Government and “private rights”
between private parties is well established. The Govern-
ment consents to be liable to private parties “and may yield
this consent upon such terms and under such restrictions as
it may think just.” Muwurray’s Lessee v. Hoboken Land &
Improvement Co., 18 How. 272, 283 (1856). This creates an
important distinction “between cases of private right and
those which arise between the Government and persons sub-
ject to its authority in connection with the performance of
the constitutional functions of the executive or legislative de-
partments.” Crowell v. Benson, 285 U. S. 22, 50 (1932).

4“There are a number of widely varying relationships which more or
less closely resemble trusts, but which are not trusts, although the term
‘trust’ is sometimes used loosely to cover such relationships. It is impor-
tant to differentiate trusts from these other relationships, since many of
the rules applicable to trusts are not applicable to them.” Restatement
(Second) of Trusts §4, Introductory Note, p. 15 (1957) (hereinafter Re-
statement 2d); see also Begay v. United States, 16 Cl. Ct. 107, 127,
n. 17 (1987) (“[Tlhe provisions relating to private trustees and fiduciaries,
while useful as analogies, cannot be regarded as finally dispositive in a
government—Indian trustee—fiduciary relationship”).
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Throughout the history of the Indian trust relationship,
we have recognized that the organization and management
of the trust is a sovereign function subject to the plenary
authority of Congress. See Merrion v. Jicarilla Apache
Tribe, 455 U. S. 130, 169, n. 18 (1982) (“The United States
retains plenary authority to divest the tribes of any attri-
butes of sovereignty”); United States v. Wheeler, 435 U. S. 313,
319 (1978) (“Congress has plenary authority to legislate for
the Indian tribes in all matters, including their form of gov-
ernment”); Winton v. Amos, 255 U. S. 373, 391 (1921) (“Con-
gress has plenary authority over the Indians and all their
tribal relations, and full power to legislate concerning their
tribal property”); Lone Wolf v. Hitchcock, 187 U. S. 553, 565
(1903) (“Plenary authority over the tribal relations of the
Indians has been exercised by Congress from the beginning,
and the power has always been deemed a political one, not
subject to be controlled by the judicial department of the
government”); Cherokee Nation v. Hitchcock, 187 U. S. 294,
308 (1902) (“The power existing in Congress to administer
upon and guard the tribal property, and the power being
political and administrative in its nature, the manner of its
exercise is a question within the province of the legislative
branch to determine, and is not one for the courts”); see also
United States v. Candelaria, 271 U. S. 432, 439 (1926); Tiger
v. Western Investment Co., 221 U. S. 286, 315 (1911).

Because the Indian trust relationship represents an exer-
cise of that authority, we have explained that the Govern-
ment “has a real and direct interest” in the guardianship it
exercises over the Indian tribes; “the interest is one which
is vested in it as a sovereign.” United States v. Minnesota,
270 U. S. 181, 194 (1926). This is especially so because the
Government has often structured the trust relationship to
pursue its own policy goals. Thus, while trust administra-
tion “relat[es] to the welfare of the Indians, the maintenance
of the limitations which Congress has prescribed as a part of
its plan of distribution is distinctly an interest of the United
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States.” Heckman v. United States, 224 U.S. 413, 437
(1912); see also Candelaria, supra, at 443-444.

In Heckman, the Government brought suit to cancel cer-
tain conveyances of allotted lands by members of an Indian
tribe because the conveyances violated restrictions on alien-
ation imposed by Congress. This Court explained that the
Government brought suit as the representative of the very
Indian grantors whose conveyances it sought to cancel, and
those Indians were thereby bound by the judgment. 224
U.S., at 445-446. But while it was formally acting as a
trustee, the Government was in fact asserting its own sover-
eign interest in the disposition of Indian lands, and the
Indians were precluded from intervening in the litigation to
advance a position contrary to that of the Government. Id.,
at 445. Such a result was possible because the Government
assumed a fiduciary role over the Indians not as a common-
law trustee but as the governing authority enforcing stat-
utory law.

We do not question “the undisputed existence of a general
trust relationship between the United States and the Indian
people.” Mitchell II, 463 U.S., at 225. The Government,
following “a humane and self imposed policy . . ., has charged
itself with moral obligations of the highest responsibility and
trust,” Seminole Nation v. United States, 316 U. S. 286, 296—
297 (1942), obligations “to the fulfillment of which the na-
tional honor has been committed,” Heckman, supra, at 437.
Congress has expressed this policy in a series of statutes
that have defined and redefined the trust relationship be-
tween the United States and the Indian tribes. In some
cases, Congress established only a limited trust relationship
to serve a narrow purpose. See Mitchell I, supra, at 544
(Congress intended the United States to hold land “‘in
trust’” under the General Allotment Act “simply because it
wished to prevent alienation of the land and to ensure that
allottees would be immune from state taxation”); Navajo I,
supra, at 507-508 (Indian Mineral Leasing Act imposes no
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“detailed fiduciary responsibilities” nor is the Government
“expressly invested with responsibility to secure ‘the needs
and best interests of the Indian owner’”).

In other cases, we have found that particular “statutes and
regulations . . . clearly establish fiduciary obligations of the
Government” in some areas. Mitchell 11, supra, at 226; see
also United States v. White Mountain Apache Tribe, 537
U. S. 465, 475 (2003). Once federal law imposes such duties,
the common law “could play a role.” United States v. Nav-
ajo Nation, 556 U. S. 287, 301 (2009) (Navajo II). We have
looked to common-law principles to inform our interpretation
of statutes and to determine the scope of liability that Con-
gress has imposed. See White Mountain Apache Tribe,
supra, at 475-476. But the applicable statutes and regula-
tions “establish [the] fiduciary relationship and define the
contours of the United States’ fiduciary responsibilities.”
Mitchell 11, supra, at 224. When “the Tribe cannot identify
a specific, applicable, trust-creating statute or regulation
that the Government violated, . .. neither the Government’s
‘control’ over [Indian assets] nor common-law trust principles
matter.” Navajo II, supra, at 302.> The Government as-
sumes Indian trust responsibilities only to the extent it ex-
pressly accepts those responsibilities by statute.®

Over the years, we have described the federal relationship
with the Indian tribes using various formulations. The In-
dian tribes have been called “domestic dependent nations,”
Cherokee Nation v. Georgia, 5 Pet. 1, 17 (1831), under the
“tutelage” of the United States, Heckman, supra, at 444, and
subject to “the exercise of the Government’s guardianship
over . . . their affairs,” United States v. Sandoval, 231 U. S.
28, 48 (1913). These concepts do not necessarily correspond

5Thus, the dissent’s reliance on the Government’s “managerial control,”
post, at 194 (opinion of SOTOMAYOR, J.), is misplaced.

6 Cf. Restatement 2d, §25, Comment a, at 69 (“[Allthough the settlor has
called the transaction a trust[,] no trust is created unless he manifests an
intention to impose duties which are enforceable in the courts”).
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to a common-law trust relationship. See, e. g., Restatement
2d, §7, at 22 (“A guardianship is not a trust”). That is be-
cause Congress has chosen to structure the Indian trust rela-
tionship in different ways. We will apply common-law trust
principles where Congress has indicated it is appropriate to
do so. For that reason, the Tribe must point to a right con-
ferred by statute or regulation in order to obtain other-
wise privileged information from the Government against
its wishes.
I11

In this case, the Tribe’s claim arises from 25 U.S. C.
§§161a-162a and the American Indian Trust Fund Manage-
ment Reform Act of 1994, §4001 et seq. These provisions
define “the trust responsibilities of the United States” with
respect to tribal funds. §162a(d). The Court of Appeals
concluded that the trust relationship between the United
States and the Indian tribes, outlined in these and other stat-
utes, is “sufficiently similar to a private trust to justify
applying the fiduciary exception.” 590 F. 3d, at 1313. We
disagree.

As we have discussed, the Government exercises its care-
fully delimited trust responsibilities in a sovereign capacity
to implement national policy respecting the Indian tribes.
The two features justifying the fiduciary exception—the
beneficiary’s status as the “real client” and the trustee’s
common-law duty to disclose information about the trust—
are notably absent in the trust relationship Congress has
established between the United States and the Tribe.

A

The Court of Appeals applied the fiduciary exception
based on its determination that the Tribe rather than the
Government was the “real client” with respect to the Gov-
ernment attorneys’ advice. Ibid. In cases applying the fi-
duciary exception, courts identify the “real client” based on
whether the advice was bought by the trust corpus, whether
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the trustee had reason to seek advice in a personal rather
than a fiduciary capacity, and whether the advice could have
been intended for any purpose other than to benefit the
trust. Riggs, 355 A. 2d, at 711-712. Applying these fac-
tors, we conclude that the United States does not obtain
legal advice as a “mere representative” of the Tribe; nor is
the Tribe the “real client” for whom that advice is intended.
See 1bid.

Here, the Government attorneys are paid out of congres-
sional appropriations at no cost to the Tribe. Courts look
to the source of funds as a “strong indication of precisely who
the real clients were” and a “significant factor” in determin-
ing who ought to have access to the legal advice. Id., at 712.
We similarly find it significant that the attorneys were paid
by the Government for advice regarding the Government’s
statutory obligations.

The payment structure confirms our view that the Govern-
ment seeks legal advice in its sovereign capacity rather than
as a conventional fiduciary of the Tribe. Undoubtedly, Con-
gress intends the Indian tribes to benefit from the Govern-
ment’s management of tribal trusts. That intention repre-
sents “a humane and self imposed policy” based on felt
“moral obligations.” Seminole Nation, 316 U.S., at 296-
297. 'This statutory purpose does not imply a full common-
law trust, however. Cf. Restatement 2d, §25, Comment b,
at 69 (“No trust is created if the settlor manifests an inten-
tion to impose merely a moral obligation”). Congress makes
such policy judgments pursuant to its sovereign governing
authority, and the implementation of federal policy remains
“distinctly an interest of the United States.” Heckman, 224
U.S., at 437." We have said that “the United States contin-

“Chief Justice Hughes, writing for a unanimous Court, insisted that the
“national interest” in the management of Indian affairs “is not to be ex-
pressed in terms of property, or to be limited to the assertion of rights
incident to the ownership of a reversion or to the holding of a technical
title in trust.” Heckman, 224 U. S., at 437.
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ue[s] as trustee to have an active interest” in the disposition
of Indian assets because the terms of the trust relationship
embody policy goals of the United States. McKay v. Kaly-
ton, 204 U. S. 458, 469 (1907).

In some prior cases, we have found that the Government
had established the trust relationship in order to impose its
own policy on Indian lands. See Mitchell I, 445 U. S., at 544
(Congress “intended that the United States ‘hold the land
. ..1in trust’ ... because it wished to prevent alienation of
the land”). In other cases, the Government has invoked its
trust relationship to prevent state interference with its pol-
icy toward the Indian tribes. See Minnesota v. United
States, 305 U. S. 382, 386 (1939); Candelaria, 271 U. S., at
442-444; United States v. Kagama, 118 U. S. 375, 382-384
(1886). And the exercise of federal authority thereby estab-
lished has often been “left under the acts of Congress to the
discretion of the Executive Department.” Heckman, supra,
at 446. In this way, Congress has designed the trust rela-
tionship to serve the interests of the United States as well
as to benefit the Indian tribes. See United States v. Rickert,
188 U. S. 432, 443 (1903) (trust relationship “‘authorizes the
adoption on the part of the United States of such policy as
their own public interests may dictate’” (quoting Choctaw
Nation v. United States, 119 U. S. 1, 28 (1886))).%

8 Congress has structured the trust relationship to reflect its considered
judgment about how the Indians ought to be governed. For example, the
Indian General Allotment Act of 1887, 24 Stat. 388, was “a comprehensive
congressional attempt to change the role of Indians in American society.”
F. Cohen, Handbook of Federal Indian Law § 1.04, p. 77 (2005 ed.) (herein-
after Cohen). Congress aimed to promote the assimilation of Indians by
dividing Indian lands into individually owned allotments. The federal
policy aimed “to substitute a new individual way of life for the older Indian
communal way.” Id., at 79. The Indian Reorganization Act of 1934, 48
Stat. 984, marked a shift away “from assimilation policies and toward more
tolerance and respect for traditional aspects of Indian culture.” Cohen
§1.05, at 84. The Act prohibited further allotment and restored tribal
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We cannot agree with the Tribe and its amici that “[t]he
government and its officials who obtained the advice have no
stake in [the] substance of the advice, beyond their trustee
role,” Brief for Respondent 9, or that “the United States’
interests in trust administration were identical to the inter-
ests of the tribal trust fund beneficiaries,” Brief for National
Congress of American Indians et al. as Amici Curiae 5.
The United States has a sovereign interest in the adminis-
tration of Indian trusts distinct from the private interests
of those who may benefit from its administration. Courts
apply the fiduciary exception on the ground that “manage-
ment does not manage for itself.” Garner, 430 F. 2d, at 1101;
Wachtel, 482 F. 3d, at 232 (“[O]f central importance in both
Garner and Riggs was the fiduciary’s lack of a legitimate
personal interest in the legal advice obtained”). But the
Government is never in that position. While one purpose
of the Indian trust relationship is to benefit the tribes, the
Government has its own independent interest in the imple-
mentation of federal Indian policy. For that reason, when
the Government seeks legal advice related to the administra-
tion of tribal trusts, it establishes an attorney-client re-
lationship related to its sovereign interest in the execution

ownership. Id., at 86. The Indian Self-Determination and Education As-
sistance Act of 1975, 88 Stat. 2203, and the Tribal Self-Governance Act of
1994, 108 Stat. 4270, enabled tribes to run health, education, economic
development, and social programs for themselves. Cohen §1.07, at 103.
This strengthened self-government supported Congress’ decision to au-
thorize tribes to withdraw trust funds from Federal Government control
and place the funds under tribal control. American Indian Trust Fund
Management Reform Act of 1994, 108 Stat. 4242-4244; see 25 U.S. C.
§§4021-4029 (2006 ed. and Supp. I1I). The control over the Indian tribes
that has been exercised by the United States pursuant to the trust rela-
tionship—forcing the division of tribal lands, restraining alienation—does
not correspond to the fiduciary duties of a common-law trustee. Rather,
the trust relationship has been altered and administered as an instrument
of federal policy.
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of federal law. In other words, the Government seeks
legal advice in a “personal” rather than a fiduciary capacity.
See Riggs, 355 A. 2d, at 711.

Moreover, the Government has too many competing legal
concerns to allow a case-by-case inquiry into the purpose
of each communication. When “multiple interests” are in-
volved in a trust relationship, the equivalence between the
interests of the beneficiary and the trustee breaks down.
Id., at 714. That principle applies with particular force to
the Government. Because of the multiple interests it must
represent, “the Government cannot follow the fastidious
standards of a private fiduciary, who would breach his duties
to his single beneficiary solely by representing potentially
conflicting interests without the beneficiary’s consent.” Ne-
vada v. United States, 463 U. S. 110, 128 (1983).

As the Court of Appeals acknowledged, the Government
may be obliged “to balance competing interests” when it ad-
ministers a tribal trust. 590 F. 3d, at 1315. The Govern-
ment may need to comply with other statutory duties, such
as the environmental and conservation obligations that the
Court of Appeals discussed. See id., at 1314-1315. The
Government may also face conflicting obligations to different
tribes or individual Indians. See, e. ., Nance v. EPA, 645
F. 2d 701, 711 (CA9 1981) (Federal Government has “conflict-
ing fiduciary responsibilities” to the Northern Cheyenne and
Crow Tribes); Hoopa Valley Tribe v. Christie, 812 F. 2d 1097,
1102 (CA9 1986) (“No trust relation exists which can be dis-
charged to the plaintiff here at the expense of other Indi-
ans”). Within the bounds of its “general trust relationship”
with the Indian people, we have recognized that the Govern-
ment has “discretion to reorder its priorities from serving a
subgroup of beneficiaries to serving the broader class of all
Indians nationwide.” Lincoln v. Vigil, 508 U.S. 182, 195
(1993); see also ibid. (“Federal Government ‘does have a
fiduciary obligation to the Indians; but it is a fiduciary
obligation that is owed to all Indian tribes’” (quoting Hoopa
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Valley Tribe, supra, at 1102)). And sometimes, we have
seen, the Government has enforced the trust statutes to dis-
pose of Indian property contrary to the wishes of those for
whom it was nominally kept in trust. The Government may
seek the advice of counsel for guidance in balancing these
competing interests. Indeed, the point of consulting counsel
may be to determine whether conflicting interests are at
stake.

The Court of Appeals sought to accommodate the Govern-
ment’s multiple obligations by suggesting that the Govern-
ment may invoke the attorney-client privilege if it identifies
“a specific competing interest” that was considered in the
particular communications it seeks to withhold. 590 F. 3d,
at 1313. But the conflicting interests the Government must
consider are too pervasive for such a case-by-case approach
to be workable.

We have said that for the attorney-client privilege to be
effective, it must be predictable. See Jaffee v. Redmond,
518 U. S. 1, 18 (1996); Upjohn, 449 U. S., at 393. If the Gov-
ernment were required to identify the specific interests it
considered in each communication, its ability to receive con-
fidential legal advice would be substantially compromised.
The Government will not always be able to predict what con-
siderations qualify as a “specific competing interest,” espe-
cially in advance of receiving counsel’s advice. Forcing the
Government to monitor all the considerations contained in
each communication with counsel would render its attorney-
client privilege “little better than no privilege at all.” Ibid.

B

The Court of Appeals also decided the fiduciary exception
properly applied to the Government because “the fiduciary
has a duty to disclose all information related to trust man-
agement to the beneficiary.” 590 F. 3d, at 1312. In general,
the common-law trustee of an irrevocable trust must produce
trust-related information to the beneficiary on a reasonable
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basis, though this duty is sometimes limited and may be mod-
ified by the settlor. Restatement (Third) of Trusts §82
(2005) (hereinafter Restatement 3d); Bogert §§962, 965.°
The fiduciary exception applies where this duty of disclo-
sure overrides the attorney-client privilege. United States
v. Mett, 178 F. 3d 1058, 1063 (CA9 1999) (“[T]he fiduciary ex-
ception can be understood as an instance of the attorney-
client privilege giving way in the face of a competing legal
principle”).

The United States, however, does not have the same
common-law disclosure obligations as a private trustee. As
we have previously said, common-law principles are relevant
only when applied to a “specific, applicable, trust-creating
statute or regulation.” Navajo II, 556 U.S., at 302. The
relevant statute in this case is 25 U. S. C. §162a(d), which
delineates “trust responsibilities of the United States” that
the Secretary of the Interior must discharge. The enumer-
ated responsibilities include a provision identifying the Sec-
retary’s obligation to provide specific information to tribal

9We assume for the sake of argument that an Indian trust is properly
analogized to an irrevocable trust rather than to a revocable trust. A
revocable trust imposes no duty of the trustee to disclose information to
the beneficiary. “[W]hile a trust is revocable, only the person who may
revoke it is entitled to receive information about it from the trustee.”
Bogert §962, at 25, § 964; Restatement 3d, § 74, Comment e, at 31 (“[T]he
trustee of a revocable trust is not to provide reports or accountings or
other information concerning the terms or administration of the trust to
other beneficiaries without authorization either by the settlor or in the
terms of the trust or a statute”). In many respects, Indian trusts resem-
ble revocable trusts at common law because Congress has acted as the
settlor in establishing the trust and retains the right to alter the terms of
the trust by statute, even in derogation of tribal property interests. See
Winton v. Amos, 255 U. 8. 373, 391 (1921) (“It is thoroughly established
that Congress has plenary authority over the Indians . . . and full power
to legislate concerning their tribal property”); Cohen §5.02[4], at 401-403.
The Government has not advanced the argument that the relationship
here is similar to a revocable trust, and the point need not be addressed
to resolve this case.
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account holders: The Secretary must “suppl[y] account hold-
ers with periodic statements of their account performance”
and must make “available on a daily basis” the “balances of
their account.” §162a(d)(5). The Secretary has complied
with these requirements by adopting regulations that in-
struct the Office of Trust Fund Management to provide each
tribe with a quarterly statement of performance, 25 CFR
§115.801 (2010), that identifies “the source, type, and status
of the trust funds deposited and held in a trust account; the
beginning balance; the gains and losses; receipts and dis-
bursements; and the ending account balance of the quarterly
statement period,” §115.803. Tribes may request more fre-
quent statements or further “information about account
transactions and balances.” §115.802.

The common law of trusts does not override the specific
trust-creating statute and regulations that apply here.
Those provisions define the Government’s disclosure ob-
ligation to the Tribe. The Tribe emphasizes, Brief for
Respondent 34, that the statute identifies the list of trust
responsibilities as nonexhaustive. See §162a(d) (trust re-
sponsibilities “are not limited to” those enumerated). The
Government replies that this clause “is best read to refer to
other statutory and regulatory requirements” rather than to
common-law duties. Brief for United States 38. Whatever
Congress intended, we cannot read the clause to include a
general common-law duty to disclose all information re-
lated to the administration of Indian trusts. When Con-
gress provides specific statutory obligations, we will not read
a “catchall” provision to impose general obligations that
would include those specifically enumerated. Massachu-
setts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 141-142
(1985). “As our cases have noted in the past, we are hesi-
tant to adopt an interpretation of a congressional enactment
which renders superfluous another portion of that same law.”
Mackey v. Lanier Collection Agency & Service, Inc., 486
U. S. 825, 837 (1988). Reading the statute to incorporate the
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full duties of a private, common-law fiduciary would vitiate
Congress’ specification of narrowly defined disclosure
obligations.'®

By law and regulation, moreover, the documents at issue
in this case are classed “the property of the United States”
while other records are “the property of the tribe.” 25 CFR
§115.1000 (2010); see also §§15.502, 162.111, 166.1000. Just
as the source of the funds used to pay for legal advice is
highly relevant in identifying the “real client” for purposes
of the fiduciary exception, we consider ownership of the re-
sulting records to be a significant factor in deciding who
“ought to have access to the document.” See Riggs, 355
A. 2d, at 712. In this case, that privilege belongs to the
United States.!

* * *

Courts and commentators have long recognized that “[n]ot
every aspect of private trust law can properly govern the

0 Qur reading of 25 U. S. C. §162a(d) receives additional support from
another statute in which Congress expressed its understanding that the
Government retains evidentiary privileges allowing it to withhold infor-
mation related to trust property from Indian tribes. The Indian Claims
Limitation Act of 1982, 96 Stat. 1976, addressed Indian claims that the
claimants desired to have litigated by the United States. If the Secretary
of the Interior decided to reject a claim for litigation, he was required to
furnish a report to the affected Indian claimants and, upon their request,
to provide “any nonprivileged research materials or evidence gathered by
the United States in the documentation of such claim.” Id., § 5(b), at 1978.
That Congress authorized the withholding of information on grounds of
privilege makes us doubt that Congress understood the Government’s
trust obligations to override so basic a privilege as that between attorney
and client.

1 The dissent tells us that applying the fiduciary exception is even more
important against the Government than against a private trustee because
of a “history of governmental mismanagement.” Post, at 208. While it is
not necessary to our decision, we note that the Indian tribes are not re-
quired to keep their funds in federal trust. See 25 U. S. C. §4022 (author-
izing tribes to withdraw funds held in trust by the United States); 25
CFR pt. 1200(B). If the Tribe wishes to have its funds managed by a
“conventional fiduciary,” post, at 197, it may seek to do so.
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unique relationship of tribes and the federal government.”
Cohen §5.05[2], at 434-435. The fiduciary exception to the
attorney-client privilege ranks among those aspects inappli-
cable to the Government’s administration of Indian trusts.
The Court of Appeals denied the Government’s petition for
a writ of mandamus based on its erroneous view to the con-
trary. We leave it for that court to determine whether the
standards for granting the writ are met in light of our opin-
ion.'? We therefore reverse the judgment of the Court of
Appeals and remand the case for further proceedings con-
sistent with this opinion.

It is so ordered.

JUSTICE KAGAN took no part in the consideration or deci-
sion of this case.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
concurring in the judgment.

I agree with the Court that the Government is not an or-
dinary trustee. See ante, at 181-183. Unlike a private
trustee, the Government has its own “distinc[t] interest” in
the faithful carrying out of the laws governing the con-
duct of tribal affairs. Heckman v. United States, 224
U. S. 413, 437 (1912). This unique “national interest,” 1bid.,
obligates Government attorneys, in rendering advice, to
make their own “independent evaluation of the law and
facts” in an effort “to arrive at a single position of the United
States,” App. to Pet. for Cert. 124a (Letter from Attorney
General Griffin B. Bell to Secretary of the Interior Cecil D.
Andrus (May 31, 1979)). “For that reason,” as the Court
explains, “the Government seeks legal advice in a ‘personal’
rather than a fiduciary capacity.” Amnte, at 181, 182. The
attorney-client privilege thus protects the Government’s
communications with its attorneys from disclosure.

21f the Court of Appeals declines to issue the writ, we assume that the
CFC on remand will follow our holding here regarding the applicability of
the fiduciary exception in the present context.
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Going beyond attorney-client communications, the Court
holds that the Government “assumes Indian trust responsi-
bilities only to the extent it expressly accepts those responsi-
bilities by statute.” Ante, at 177. The Court therefore
concludes that the trust relationship described by 25 U. S. C.
§162a does not include the usual “common-law disclosure
obligations.” Amnte, at 184. Because it is unnecessary to
decide what information other than attorney-client communi-
cations the Government may withhold from the beneficiaries
of tribal trusts, I concur only in the Court’s judgment.

JUSTICE SOTOMAYOR, dissenting.

Federal Indian policy, as established by a network of fed-
eral statutes, requires the United States to act strictly in a
fiduciary capacity when managing Indian trust fund ac-
counts. The interests of the Federal Government as trustee
and the Jicarilla Apache Nation (Nation) as beneficiary are
thus entirely aligned in the context of Indian trust fund man-
agement. Where, as here, the governing statutory scheme
establishes a conventional fiduciary relationship, the Govern-
ment’s duties include fiduciary obligations derived from
common-law trust principles. Because the common-law ra-
tionales for the fiduciary exception fully support its applica-
tion in this context, I would hold that the Government may
not rely on the attorney-client privilege to withhold from
the Nation communications between the Government and its
attorneys relating to trust fund management.

The Court’s decision to the contrary rests on false factual
and legal premises and deprives the Nation and other Indian
tribes of highly relevant evidence in scores of pending cases
seeking relief for the Government’s alleged mismanagement
of their trust funds. But perhaps more troubling is the ma-
jority’s disregard of our settled precedent that looks to
common-law trust principles to define the scope of the Gov-
ernment’s fiduciary obligations to Indian tribes. Indeed, as-
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pects of the majority’s opinion suggest that common-law
principles have little or no relevance in the Indian trust con-
text, a position this Court rejected long ago. Although to-
day’s holding pertains only to a narrow evidentiary issue,
I fear the upshot of the majority’s opinion may well be a
further dilution of the Government’s fiduciary obligations
that will have broader negative repercussions for the rela-
tionship between the United States and Indian tribes.

I
A

Federal Rule of Evidence 501 provides in relevant part
that “the privilege of a . . . government . . . shall be governed
by the principles of the common law as they may be inter-
preted by the courts of the United States in the light of rea-
son and experience.” Rule 501 “was adopted precisely be-
cause Congress wished to leave privilege questions to the
courts rather than attempt to codify them.” United States
v. Weber Aircraft Corp., 465 U. S. 792, 804, n. 25 (1984).

As the majority notes, the purpose of the attorney-client
privilege “is to encourage full and frank communication
between attorneys and their clients and thereby promote
broader public interests in the observance of law and admin-
istration of justice.” Upjohn Co. v. United States, 449 U. S.
383, 389 (1981). But the majority neglects to explain that
the privilege is a limited exception to the usual rules of evi-
dence requiring full disclosure of relevant information. See
8 J. Wigmore, Evidence §2192, p. 64 (3d ed. 1940) (common
law recognizes “fundamental maxim that the public . . . has
a right to every man’s evidence” and that “any exemptions
which may exist are distinctly exceptional, being so many
derogations from a positive general rule”). Because it “has
the effect of withholding relevant information from the fact-
finder,” courts construe the privilege narrowly. Fisher v.
United States, 425 U. S. 391, 403 (1976). It applies “only
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where necessary to achieve its purpose,” ibid.; “[wlhere this
purpose ends, so too does the protection of the privilege,”
Wachtel v. Health Net, Inc., 482 F. 3d 225, 231 (CA3 2007).

The fiduciary exception to the attorney-client privilege has
its roots in 19th-century English common-law cases holding
that, “when a trustee obtained legal advice relating to his
administration of the trust, and not in anticipation of adver-
sarial legal proceedings against him, the beneficiaries of the
trust had the right to the production of that advice.” Ibid.
(collecting cases). The fiduciary exception is now well
recognized in the jurisprudence of both federal and state
courts,! and has been applied in a wide variety of contexts,
including in litigation involving common-law trusts, see, e. g.,
Riggs Nat. Bank of Washington, D. C. v. Zimmer, 355 A. 2d
709 (Del. Ch. 1976), disputes between corporations and share-
holders, see, e.g., Garner v. Wolfinbarger, 430 F. 2d 1093
(CA5 1970), and Employee Retirement Income Security Act
of 1974 enforcement actions, see, e. g., United States v. Doe,
162 F. 3d 554 (CA9 1999).

The majority correctly identifies the two rationales courts
have articulated for applying the fiduciary exception, ante,
at 172-173, but its description of those rationales omits a
number of important points. With regard to the first ration-
ale, courts have characterized the trust beneficiary as the
“real client” of legal advice relating to trust administration be-
cause such advice, provided to a trustee to assist in his man-
agement of the trust, is ultimately for the benefit of the trust

1See, e. g., Solis v. Food Employers Labor Relations Assn., 644 F. 3d
221, 224-225 (CA4 2011); Wachtel v. Health Net, Inc., 482 F. 3d 225, 232—
234 (CA3 2007); Bland v. Fiatallis North America, Inc., 401 F. 3d 779,
787-788 (CAT 2005); United States v. Mett, 178 F. 3d 1058, 1062-1064 (CA9
1999); In re Long Island Lighting Co., 129 F. 3d 268, 271-272 (CA2 1997);
Wildbur v. ARCO Chemical Co., 974 F. 2d 631, 645 (CA5 1992); Fausek v.
Whate, 965 F. 2d 126, 132-133 (CA6 1992); see also Restatement (Third) of
Trusts §82, Comment fand Reporter’s Notes on § 82, pp. 187-188, 198-204
(2005); Restatement of Law (Third) Governing Lawyers §84 (1998).
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beneficiary, rather than for the trustee in his personal capac-
ity. See, e.g., United States v. Mett, 178 F. 3d 1058, 1063
(CA9 1999) (“‘[Als a representative for the beneficiaries of
the trust which he is administering, the trustee is not the
real client in the sense that he is personally being served’”
(quoting United States v. Evans, 796 F. 2d 264, 266 (CA9
1986) (per curiam))); Riggs, 355 A. 2d, at 713 (same). The
majority places heavy emphasis on the source of payment for
the legal advice, see ante, at 172, 179, but it is well settled
that who pays for the legal advice, although “potentially rele-
vant,” “is not determinative in resolving issues of privilege.”
Restatement (Third) of Trusts § 82, Comment f, p. 188 (2005)
(hereinafter Third Restatement). Instead, the linchpin of
the “real client” inquiry is the identity of the ultimate bene-
ficiary of the legal advice. See Wachtel, 482 F. 3d, at 232
(“[O]f central importance . . . [i]s the fiduciary’s lack of a
legitimate personal interest in the legal advice obtained”).
If the advice was rendered for the benefit of the beneficiary
and not for the trustee in any personal capacity, the “real
client” of the advice is the beneficiary.

As to the second rationale for the fiduciary exception—
rooted in the trustee’s fiduciary duty to disclose all informa-
tion related to trust management—the majority glosses over
the fact that this duty of disclosure is designed “to enable
the beneficiary to prevent or redress a breach of trust and
otherwise to enforce his or her rights under the trust.”
Third Restatement § 82, Comment a(2), at 184. As the lead-
ing American case on the fiduciary exception explains, “[iln
order for the beneficiaries to hold the trustee to the proper
standards of care and honesty and procure for themselves
the benefits to which they are entitled, their knowledge of
the affairs and mechanics of the trust management is cru-
cial.” Riggs, 355 A. 2d, at 712. Courts justifying the fidu-
ciary exception under this rationale have thus concluded that
“[tIhe policy of preserving the full disclosure necessary in
the trustee-beneficiary relationship is . . . ultimately more


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


192 UNITED STATES ». JICARILLA APACHE NATION

SOTOMAYOR, J., dissenting

important than the protection of the trustees’ confidence in
the attorney for the trust.” Id., at 714; see Mett, 178 F. 3d,
at 1063 (under this rationale, “the fiduciary exception can
be understood as an instance of the attorney-client privilege
giving way in the face of a competing legal principle”). The
majority fails to appreciate the important oversight and
accountability interests that underlie this rationale for the
fiduciary exception, or explain why they operate with any
less force in the Indian trust context.

B

The question in this case is whether the fiduciary excep-
tion applies in the Indian trust context such that the Gov-
ernment may not rely on the attorney-client privilege to
withhold from the Nation communications between the
Government and its attorneys relating to the administration
of the Nation’s trust fund accounts. Answering that ques-
tion requires a proper understanding of the nature of the
Government’s trust relationship with Indian tribes, particu-
larly with regard to its management of Indian trust funds.

Since 1831, this Court has recognized the existence of a
general trust relationship between the United States and In-
dian tribes. See Cherokee Nation v. Georgia, 5 Pet. 1, 17
(1831) (Marshall, C. J.). Our decisions over the past century
have repeatedly reaffirmed this “distinctive obligation of
trust incumbent upon the Government” in its dealings with
Indians. Seminole Nation v. United States, 316 U. S. 286,
296 (1942); see United States v. Mitchell, 463 U. S. 206, 225—
226 (1983) (Mitchell I1I) (collecting cases and noting “the un-
disputed existence of a general trust relationship between
the United States and the Indian people”). Congress, too,
has recognized the general trust relationship between the
United States and Indian tribes. Indeed, “[nJearly every
piece of modern legislation dealing with Indian tribes con-
tains a statement reaffirming the trust relationship between
tribes and the federal government.” F. Cohen, Handbook of
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Federal Indian Law §5.04[4][a], pp. 420-421 (2005 ed.) (here-
inafter Cohen).?

Against this backdrop, Congress has enacted federal stat-
utes that “define the contours of the United States’ fiduciary
responsibilities” with regard to its management of Indian
tribal property and other trust assets. Mitchell 11, 463
U.S., at 224. The Nation’s claims as relevant in this case
concern the Government’s alleged mismanagement of its
tribal trust fund accounts. See ante, at 167.

The system of trusteeship and federal management of In-
dian funds originated with congressional enactments in the
19th century directing the Government to hold and manage
Indian tribal funds in trust. See, e. g., Act of Jan. 9, 1837, 5
Stat. 135; see also Misplaced Trust: The Bureau of Indian
Affairs’ Mismanagement of the Indian Trust Fund, H. R.
Rep. No. 102-499, p. 6 (1992) (hereinafter Misplaced Trust).
Through these and later congressional enactments, the
United States has come to manage almost $3 billion in tribal
funds and collects close to $380 million per year on behalf of
tribes. Cohen §5.03[3][b], at 407.2

2See, e. g., 25 U. S. C. §458¢cc(a) (directing Secretary of the Interior to
enter into funding agreements with Indian tribes “in a manner consistent
with the Federal Government’s laws and trust relationship to and respon-
sibility for the Indian people”); §3701 (finding that the Government “has
a trust responsibility to protect, conserve, utilize, and manage Indian ag-
ricultural lands consistent with its fiduciary obligation and its unique rela-
tionship with Indian tribes”); 20 U.S. C. §7401 (“It is the policy of the
United States to fulfill the Federal Government’s unique and continuing
trust relationship with and responsibility to the Indian people for the edu-
cation of Indian children”).

3Trust fund accounts are “comprised mainly of money received through
the sale or lease of trust lands and include timber stumpage, oil and gas
royalties, and agriculture fees,” as well as “judgment funds awarded to
tribes.” H. R. Rep. No. 103-778, p. 9 (1994). The Nation’s claims involve
proceeds derived from the Government’s management of the Nation’s tim-
ber, gravel, and other resources and leases of reservation lands. The Gov-
ernment has held these funds in trust for the Nation since the late 1880’s.
See App. to Pet. for Cert. 98a-100a, 105a.
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Today, numerous statutes outline the Federal Govern-
ment’s obligations as trustee in managing Indian trust funds.
In particular, the Secretary of the Treasury, at the request
of the Secretary of the Interior, must invest “[a]ll funds held
in trust by the United States . . . to the credit of Indian
tribes” in certain securities “suitable to the needs of the fund
involved.” 25 U. S. C. §161a(a). The Secretary of the Inte-
rior may deposit in the Treasury and pay mandatory interest
on Indian trust funds when “the best interests of the Indians
will be promoted by such deposits, in lieu of investments.”
§161. Similarly, the Secretary of the Interior may invest
tribal trust funds in certain public debt instruments “if he
deems it advisable and for the best interest of the Indians.”
§162a(a). And Congress has set forth a nonexhaustive list
of the Secretary of the Interior’s “trust responsibilities” with
respect to Indian trust funds, which include a series of ac-
counting, auditing, management, and disclosure obligations.
§162a(d). These and other statutory provisions* give the
United States “full responsibility to manage Indian [trust
fund accounts] for the benefit of the Indians.” Mitchell 11,
463 U. S., at 224.

“[A] fiduciary relationship necessarily arises when the
Government assumes such elaborate control over [trust
assets] belonging to Indians.” Id., at 225. Under the statu-
tory regime described above, the Government has extensive
managerial control over Indian trust funds, exercises consid-
erable discretion with respect to their investment, and has
assumed significant responsibilities to account to the tribal
beneficiaries. As a result, “[a]ll of the necessary elements
of a common-law trust are present: a trustee (the United

4See, e. g., 25 U.S. C. §4011(a) (requiring Secretary of the Interior to
account “for the daily and annual balance of all funds held in trust by the
United States for the benefit of an Indian tribe”); §4041(1) (creating the
Office of Special Trustee for American Indians “to provide for more effec-
tive management of, and accountability for the proper discharge of, the
Secretary’s trust responsibilities to Indian tribes”).
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States), a beneficiary (the Indian [Tribe]), and a trust corpus
(Indian . .. funds).” Ibid. Unlike in other contexts where
the statutory scheme creates only a “bare trust” entailing
only limited responsibilities, United States v. Navajo Nation,
537 U.S. 488, 505 (2003) (Navajo I) (internal quotation
marks omitted),” the statutory regime governing the United
States’ obligations with regard to Indian trust funds “bears
the hallmarks of a conventional fiduciary relationship,”
United States v. Navajo Nation, 556 U.S. 287, 301 (2009)
(Navajo II') (internal quotation marks omitted); see Lincoln
v. Vigil, 508 U. S. 182, 194 (1993) (“[T]he law is ‘well estab-
lished that the Government in its dealings with Indian tribal
property acts in a fiduciary capacity’” (quoting United States
v. Cherokee Nation of Okla., 480 U. S. 700, 707 (1987))).

II

In light of Federal Rule of Evidence 501 and the Govern-
ment’s role as a conventional fiduciary in managing Indian
trust fund accounts, I would hold as a matter of federal com-
mon law that the fiduciary exception is applicable in the In-
dian trust context, and thus the Government may not rely

5For example, in United States v. Mitchell, 445 U. S. 535 (1980) (Mitch-
ell I), this Court held that a federal statute which authorized the President
to allot a specified number of acres to individual Indians residing on reser-
vation lands did not “provide that the United States has undertaken full
fiduciary responsibilities as to the management of allotted lands.” Id., at
542. Under the statute, “the Indian allottee, and not a representative of
the United States, is responsible for using the land for agricultural or
grazing purposes.” Id., at 542-543. Accordingly, we concluded that Con-
gress did not intend to “impose upon the Government all fiduciary duties
ordinarily placed by equity upon a trustee” because the statute “created
only a limited trust relationship between the United States and the allot-
tee.” Id., at 542; see also Navajo I, 537 U. S., at 507-508 (concluding that
Secretary of the Interior did not assume “fiduciary duties” under the rele-
vant statutory scheme becaus