swisscom

General Terms and Conditions of Purchase of Swisscom

1 Subject matter

(1) These General Terms and Conditions (hereafter
"GTC") regulate the general aspects of the business re-
lationship for all supplies (including licences, goods
and works) and services (hereafter collectively "Ser-
vices") provided by the Supplier to Swisscom (either
for Swisscom's internal requirements or those of its
customers), with the exception of staff leasing ser-
vices.

(2) The Services shall be agreed upon through the mu-
tual signing of contractual documents or through the
placing of orders between the parties. These GTC con-
stitute an integral part of the relevant contracts. Any
reference below to a "contract” is thus intended to re-
fer to the above-mentioned contractual documents
and these GTC.

(3) It is explicitly stipulated that any terms and condi-
tions of business of the Supplier shall not apply. In par-
ticular, any contractual terms and conditions that de-
viate from these GTC to which the Supplier refers in
any declarations, such as specifically bids, order con-
firmations or data carriers, or during software installa-
tion (the last-mentioned also in the event that "ac-
cept” or a similar choice must be selected when in-
stalling software as a technical prerequisite for instal-
lation) shall only be valid if expressly accepted by
Swisscom in writing. Also, in such an eventuality, any
such general terms and conditions shall only apply to
the contract in question.

(4) If it is necessary for Swisscom or its customers to
accept the licence terms and conditions or the terms
and conditions of use for a third product in their own
name in order for the Supplier to provide its Services,
the Supplier shall disclose this in the contract and en-
sure that the applicable licence terms and conditions
or terms and conditions of use are approved by
Swisscom before conclusion of the contract.

2 Supplier's bid

(1) Bids shall be submitted free of charge based on the
invitation to tender issued by Swisscom. If the bid de-
viates from the invitation to tender, this must be ex-
pressly stated in the bid.

(2) The bid shall be binding for the period of time
specified in the invitation to tender. If no such period
is indicated, a period of at least four months from re-
ceipt of the bid shall apply.

(3) Swisscom may terminate the applicable contractual
negotiations or tendering process without any financial
consequences at any time prior to signature of a con-
tract or acceptance of a bid.

3 Services of the Supplier

(1) The Supplier shall provide the Services in accord-
ance with the provisions of the contract and in line
with the recognised state of the art.
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(2) The Supplier shall endeavour to perform its Ser-
vices even if Swisscom fails to comply with its duties
to provide materials, support and cooperation as
agreed under the contract. Should this occur, the Sup-
plier shall inform Swisscom promptly in writing and set
a reasonable grace period in order to comply with the
duties to provide materials, support and cooperation
that have not or have not been properly complied
with, and shall state the consequences that may be
expected for Swisscom in the event of failure to com-
ply within the grace period.

(3) The Supplier shall provide Swisscom with compre-
hensive documentation, including operating and instal-
lation instructions and the necessary product safety
certificates. Unless otherwise agreed, the documenta-
tion shall be provided at least in German.

(4) Upon request by Swisscom, the Supplier shall pro-
vide training for Swisscom and/or for customers of
Swisscom. Its nature and scope and any fees shall be
agreed separately.

(5) Unless specified otherwise in the contract, the Sup-
plier shall be free to organise the manner in which it
provides the Services. It shall however be obliged to
consult with other parties involved and with Swisscom,
as required for the applicable project.

4 Place of performance

(1) The Services shall be provided at the place of per-
formance agreed to in the contract. If no location is
specified, the place of performance shall be, depend-
ing upon the Service, either the place of installation or
delivery or, in the absence thereof, the registered of-
fice of Swisscom.

(2) Any goods delivered from outside Switzerland shall
be shipped DAP (Incoterms 2010).

(3) Benefit and risk shall transfer to Swisscom upon ac-
ceptance at the place of performance.

5 Applicable laws and regulatory require-
ments

(1) The Supplier warrants that it and its Services com-
ply with applicable laws and regulatory requirements,
in particular relating to data protection, safety, envi-
ronmental protection and health requirements along
with import and export regulations, including those of
the United States of America. It shall present the req-
uisite proof at any time upon request by Swisscom.

(2) If there are any indications that compliance with
applicable laws and regulatory requirements is not en-
sured or may be in jeopardy, the Supplier shall inform
Swisscom promptly regarding such matter along with
any action already taken (e.g. recall).

(3) The Supplier shall inform Swisscom prior to the
conclusion of the contract concerning any country-spe-
cific approval requirements and shall procure at its
cost any licences, examinations and approvals required
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for all use of the Services agreed to under the contract
or for the ordinary intended use of the Services. The
Supplier shall also inform Swisscom in writing about
any obligations concerning re-export taken on by the
Supplier and to be transferred to Swisscom. If any re-
strictions related to approval requirements or related
to re-export are not reported or are only reported af-
ter the contract has been concluded, Swisscom shall
be entitled to withdraw from the contract or the rele-
vant part of the contract.

6 Involvement of third parties / Staff deploy-
ment
6.1 Involvement of third parties

(1) The involvement of third parties (subcontractors,
sub-suppliers, etc.) by the Supplier, their replacement
as well as any change in the production locations of
the Supplier shall only be permitted with the prior
written approval of Swisscom, which approval may
only be withheld for good cause.

(2) Even if third parties are involved, the Supplier shall
be responsible for and shall remain liable towards
Swisscom for the provision of the Services. The Sup-
plier shall ensure that all sub-contracts awarded are
structured in such a manner that the Supplier is able
to comply with its obligations towards Swisscom with-
out limitation.

6.2 Staff deployment

(1) The Supplier shall only deploy carefully selected
and well-trained staff or other auxiliary agents who
are suitable for performing the contract (hereafter,
"Personnel”). Upon request by Swisscom, the Supplier
shall within a reasonable period exchange any Person-
nel who do not have the requisite specialist expertise
or who otherwise impair the performance of the con-
tract.

(2) The Supplier undertakes for the full duration of the
provision of the Services to hold all permits necessary
for its operations and for the deployment of its Person-
nel or the third parties involved by it and to comply
with all applicable laws. This shall include in particular
the following:

The Supplier shall make the necessary filings with
the tax and social insurance authorities both for it-
self and for its Personnel. Swisscom shall not be li-
able for any social security benefits for the Sup-
plier and its Personnel (OASI, invalidity insurance,
unemployment insurance, etc.) or other compen-
sation benefits (in case of accident, illness, inva-
lidity, death, etc.).

In the event that foreign nationals are deployed,
the Supplier undertakes to obtain all necessary
work and residence permits prior to the start of
providing the Services and to present them to
Swisscom upon request.

(3) In the event of on-site deployment, the Supplier
undertakes that it and its staff or any third parties in-
volved will comply with all operational requirements
of which it/they are made aware by Swisscom or its
customers.
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7 Remuneration and expenses

(1) The remuneration shall cover all Services to be pro-

vided by the Supplier, including in particular the costs
of installation, testing, documentation, instructions,
expenses and incidental costs, licence fees (including
those by third parties), packaging, transport and insur-
ance costs and public charges (e.g. advance recycling
charges and customs duties), excluding any Swiss value
added tax.

(2) If the Services are subject to Swiss value added
tax, the Supplier shall issue its invoices in accordance
with the provisions of the Swiss Value Added Tax Act.

(3) The Supplier shall issue an invoice to Swisscom fol-
lowing acceptance or delivery. In the event that the
Services are to be remunerated on a time and materi-
als basis, Swisscom shall pay monthly for the work per-
formed. Invoices shall be issued on the basis of ap-
proved reports stating the actual time spent and mate-
rials used for the performance of the Services. Reports
shall be presented to Swisscom for approval prior to
invoicing. Payments shall be due net within 30 days of
receipt of the invoice.

(4) The Supplier undertakes to inform Swisscom in
writing of any anticipated overrun of an agreed cost
estimate. Notice shall be given at the latest at the
time when 80% of the cost estimate is reached. The
notice must state the reason for the anticipated over-
run and contain details of the additional cost. The
Supplier shall take all necessary measures in order to
ensure that the original cost estimate can be adhered
to.

(5) If a cost ceiling has been agreed, this shall consti-
tute a binding price ceiling.

8 Duty to provide information

Except as prohibited by statutory or contractual confi-
dentiality obligations, the Supplier shall inform
Swisscom promptly concerning any circumstances, de-
velopments, incidents and findings that may be rele-
vant for Swisscom or its customers in connection with
the performance of the contracts or for the contrac-
tual relationship as a whole.

9 Acceptance procedure

9.1 General

(1) If the contractual Services include the results of
performance, the Supplier's duty to deliver shall only
be met upon Swisscom's acceptance of such work re-
sults. Before declaring acceptance, Swisscom shall
carry out acceptance testing. A written record of the
acceptance testing shall be prepared and signed by
both parties.

(2) If the contract does not specify any deadlines for
acceptance, the Supplier shall ensure that the work
results are ready for acceptance in a timely manner so
as to ensure that commissioning of the work results
can occur in accordance with the agreed overall plan.
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(3) If the parties agree to the acceptance of partial
work results, these shall occur in each instance sub-
ject to final acceptance. Any declarations by Swisscom
in relation to the acceptance of partial work results
and the payment of invoices shall not constitute a le-
gally binding acceptance. Acceptance of the concept
delivered shall also occur exclusively subject to its be-
ing realisable, which shall be tested as part of the fi-
nal acceptance process.

(4) The warranty periods shall commence upon suc-
cessful final acceptance.

(5) If no final acceptance testing is carried out, the
deliverables shall be deemed to have been accepted
following successful production use for at least 60
days.

9.2 Acceptance criteria

(1) If the contract does not specify the acceptance cri-
teria, they shall be determined from the contractual
description of the Services. If there is no detailed de-
scription of the Services, the acceptance criteria shall
be determined with reference to the ordinary intended
use.

9.3 Failure of acceptance

(1) If acceptance testing identifies at least one major
defect, acceptance shall be deferred. The Supplier
shall rectify the detected defects within a reasonable
period of time and once again provide the applicable
deliverable for acceptance by Swisscom.

(2) If at least one major defect is established during
subsequent acceptance testing, Swisscom shall be en-
titled to withdraw from the contract. Alternatively,
Swisscom may keep the contract in force and withdraw
from the part of the affected Services. In addition,
Swisscom shall be entitled to continue to insist that
the major defect be rectified by the Supplier, to take
a deduction from the remuneration that is commensu-
rate with the reduced value or to demand the provi-
sion of the source code and/or the necessary docu-
mentation and carry out the corresponding measures
itself at the cost and risk of the Supplier or arrange for
a third party to do so.

(3) Minor defects shall not entitle Swisscom to refuse
acceptance, but such defects must be rectified by the
Supplier within a reasonable grace period set by
Swisscom.

10 Warranty / Rights in relation to defects

10.1 General

(1) The Supplier warrants that its Services have the ob-
jective and legal characteristics agreed to and re-
quired for their ordinary intended use and that they
comply with all assurances and specifications agreed
to. The Supplier shall provide its services in a profes-
sional and diligent manner. The Supplier further war-
rants in relation to maintenance and support services
and operational services (including Xaas) that it shall
meet the agreed service levels.

(2) Rights in relation to defects shall lapse two years
after acceptance of the work results or the receipt of
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Services, or for standard software 180 days after com-
missioning. A new warranty period shall commence for
any devices that are replaced or exchanged or for any
components that are repaired.

(3) Any defects that have been concealed in bad faith
may be invoked for a period of ten years and the rights
in relation to those defects shall lapse accordingly af-
ter ten years.

(4) Defects must be objected to within 60 days of their
discovery. Swisscom shall set the Supplier a reasonable
grace period in order to rectify the defect.

(5) The right of Swisscom to assert damages claims
shall remain reserved in any event.

10.2 Rights in relation to defects for the pur-
chase of goods and licences
(1) In the event of any defect, Swisscom shall have the
choice of reducing the remuneration by an amount
commensurate with the reduced value, withdrawing
from the contract in whole or in part, or demanding
defect-free goods free of charge (replacement deliv-
ery). Replacement deliveries must be made up of
goods of the same type in the same or a newer version
and with guaranteed compatibility. The Supplier shall
in principle make any replacement delivery to the de-
sired place of delivery within five working days of the
notification by Swisscom. If the Supplier is unable to
meet the deadline for replacement delivery, it shall
inform Swisscom thereof promptly in writing.

(2) In the event of a series defect, i.e. if at least 3% of
all of the same or similar goods (model, product se-
ries, etc.) feature the same or similar defects during
the warranty period, the Supplier shall be obliged
within a reasonable period to exchange all goods with
defect-free goods that have the same performance
features as those agreed to under the contract. In-
stead of a complete exchange of all of the goods,
Swisscom shall have the choice of requiring the Sup-
plier to provide a waiver of its right to invoke the limi-
tation period for at least two years and in the first in-
stance to only exercise its rights in relation to defects
for the defective items, without thereby waiving its
right to have all of the goods exchanged at a later
date.

10.3 Rights in relation to defects for mainte-
nance, support and operating services
In the event of any defect, the consequences shall be
determined in accordance with the rules for Services
provided under contracts for works and services (ac-
cording to Section 10.4), except that a right of ex-
traordinary full or partial termination shall take the
place of the right to withdraw from the contract. In
addition, the consequences agreed to under the con-
tract for service level breaches shall apply.

10.4 Rights in relation to defects for Services
provided under contracts for works and
services

(1) In the event of any defect, Swisscom shall in the
first instance only be entitled to demand rectification
free of charge. The Supplier shall rectify the defect
within a period commensurate with the cause of the
defect and shall bear all costs resulting therefrom. If
the defect can only be rectified by remanufacture or
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reprogramming, the right to rectification shall include
the right to remanufacture or reprogramming.

(2) If the Supplier fails to rectify the defect as re-
quired, is unsuccessful in doing so, or fails to do so
within a reasonable period, Swisscom may at its choice
either (a) take a deduction from the remuneration
that is commensurate with the reduced value; or (b)
demand the provision of the source code and/or the
necessary documentation and carry out the corre-
sponding measures itself at the cost and risk of the
Supplier or arrange for a third party to do so; or (c) for
major defects, withdraw from the contract in whole or
in part.

10.5 Warranty of title

(1) The Supplier warrants that its Services do not in-
fringe any third-party proprietary rights. The Supplier
shall defend against third-party claims arising from any
infringement of proprietary rights promptly and at its
own cost and risk. If a third party launches a legal ac-
tion against the Supplier, it shall inform Swisscom of
this fact promptly in writing. In the event that a third
party invokes claims directly against Swisscom or its
customers, the Supplier shall participate in the dispute
upon request by Swisscom insofar as possible under the
relevant procedural system. The Supplier undertakes
to bear all of the costs (including the payment of dam-
ages) arising for Swisscom or its customer as a result of
the litigation and any out of court settlement. If an
out of court settlement is reached, the Supplier shall
be required to make the agreed payment to the third
party if the Supplier has provided its prior approval
thereto.

(2) If, as a result of claims made by a third party in the
exercise of its proprietary rights, it is impossible for
Swisscom or its customers to use the contractually
agreed Services in full or in part, the Supplier shall
have the choice of changing its Services so as to ensure
that they do not infringe third-party rights, while still
maintaining the scope of Services agreed under the
contract, or at its own cost procuring a licence from
the third party. If the Supplier fails to exercise any of
these options within a reasonable period, Swisscom
shall have the right to withdraw from the contract
with immediate effect. The Supplier shall hold harm-
less both Swisscom and its customers. If Swisscom or
its customers are themselves responsible for the in-
fringement of proprietary rights, any claims against
the Supplier shall be excluded.

11 Default

(1) If the Supplier fails to comply with a material con-
tractual deadline (hard milestones, performance obli-
gation with a defined deadline), it shall automatically
be deemed to be in default. In all other cases, it shall
be deemed to be in default upon the expiry of a rea-

sonable grace period set by Swisscom in a written re-
minder (email suffices).

(2) In the event of default by the Supplier, it shall owe
a payment unless it is able to establish that it is not at
fault. The payment shall amount to 0.2% of the total
remuneration for each day of delay (for recurring re-
muneration, 0.2% of the annual remuneration), subject
however to a maximum per incident of 10% of the total
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remuneration or the annual remuneration, as applica-
ble. It shall also be owed in the event that the Ser-
vices have been accepted without reservation. This
payment shall not release the Supplier from its con-
tractual performance obligations or from its liability to
compensate any further damages. The payment shall
be offset against any damages payment connected to
the default pursuant to Section 18 of these GTC, but
shall be owed, in the event of default, irrespective of
the award of damages by a competent court.

(3) If Swisscom fails to comply with its obligations in a
timely manner, the parties shall endeavour to make up
any delays in meeting the deadlines. Insofar as this not
be possible, the relevant deadlines shall be extended
for any deadline overruns for which Swisscom is re-
sponsible.

12 Intellectual Property Rights

12.1 Newly created intellectual property rights
(1) All intellectual property rights newly created in
connection with the performance of the contract, in-
cluding the source code and the complete documenta-
tion, shall transfer to Swisscom at the time of their
creation unencumbered and free from any third party
rights. The Supplier undertakes to take all required ac-
tions for this purpose and issue the appropriate legal
declarations in the requisite form to the extent re-
quired, and to ensure that any third parties involved
do the same. The related costs shall be included in the
remuneration.

(2) If in connection with the performance of the con-
tract intellectual property rights to extensions to
standard software are created and Swisscom grants
the Supplier the proprietary rights thereto, Swisscom
shall in any event retain the same rights of use to the
extensions as it has to the standard software. In addi-
tion, the Supplier shall at no additional charge perform
maintenance on these extensions in the same manner
as for the standard software.

12.2 Pre-existing intellectual property rights

(1) Unless otherwise specified in the contract,
Swisscom shall acquire a temporally unlimited, non-ex-
clusive right to use any pre-existing intellectual prop-
erty rights that are contained in the Services provided
by the Supplier or necessary for the ordinary intended
use of the Services both for itself and also for provid-
ing services or granting use rights to its customers.

(2) With respect to a temporally unlimited use right to
pre-existing intellectual property rights, Swisscom and
its customers shall be entitled to resell the acquired
use rights to third parties, to the extent that Swisscom
or its customers relinquish their own use thereof.

(3) Swisscom and its customers may create copies of
Services protected by intellectual property rights for
backup and archival purposes.

(4) In the event that Swisscom acquires software li-
cences from the Supplier, in addition to the right to
use the software on the hardware specified in the con-
tract or for the ordinary intended use of the software,
Swisscom shall also acquire for itself and its customers
the right to use it on successor systems. During any
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failure of this hardware, Swisscom and its customers
shall be entitled to use the software on replacement
hardware at no additional charge.

(5) If Swisscom acquires operating services from the
Supplier (including XaaS) or maintenance and support
services, Swisscom shall acquire for itself and its cus-
tomers at no additional charge the same rights over all
Services (including in particular over new versions,
patches, updates, upgrades, features, functionalities
and extensions of the scope of maintenance) as for the
item that is the subject of the operating or the
maintenance and support contract.

(6) The Supplier warrants that it has the corresponding
use and distribution rights.

13 Free and open source software

If the Supplier's Services contain free and open source
software (hereafter "FOSS"), the following shall apply
upon delivery and throughout the entire lifecycle of
the Services (e.g. updates, upgrades):

13.1 FOSS duties of the Supplier

(1) The Supplier undertakes to provide complete li-
cence documentation. This shall include at least the
name of the author, the name and version of the FOSS
(e.g. bootstrap-3.3.6.zip), the applicable FOSS licence
(e.g. MIT) as well as the origin of the FOSS (e.g. link
on Github). Swisscom shall be entitled to refer to or
reproduce this information.

(2) If the Supplier develops products or services on be-
half of Swisscom, the use of FOSS components that are
subject to FOSS licences incorporating an obligation to
subject any modified and/or derivative works to the
same licence terms (e.g. Weak Copyleft for MPL v2,
Strong Copyleft for GPL, etc.) shall require the prior
written approval of Swisscom. The foregoing shall not
apply to unmodified FOSS that are subject to the LGPL
with a suitable shared library mechanism within the
meaning of Section 4(d)(1) LGPL v3 and under other li-
cences with Weak Copyleft.

(3) If the disclosure of the source code (including, as
applicable, modifications) for the FOSS is required un-
der the applicable licence (e.g. MPL v2), the Supplier
further undertakes to disclose the source code as a
constituent element of the software, as a download or
on a physical medium (e.g. CD/DVD).

13.2 FOSS warranties of the Supplier
(1) The Supplier warrants:

that all applicable licences of the FOSS used are
compatible with one another and that there are no
licence conflicts;

that all licence obligations under the applicable li-
cences for the FOSS used are complied with (e.g.
code adjustments are commented; licence texts,
copyright statements, notice files are provided and
accessible for users, etc.); and

that the use of the FOSS contained in the Services
will not result in any proprietary software used in
the Services or in a Swisscom product becoming
subject to the terms of a FOSS licence (unless with
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the prior approval pursuant to Section 13.1 of
these GTC).

14 Interface information

The Supplier shall disclose to Swisscom at no addi-
tional charge all necessary interface information that
may be required by Swisscom or its customers for the
operation (including maintenance and upgrades) of the
hardware and software and its connection to other
components (interoperability). Swisscom and its cus-
tomers are hereby granted the right to make copies in-
sofar as necessary in order to achieve this purpose.
Any full or partial copy shall bear the proprietary no-
tices contained in the original. The Supplier’s intellec-
tual property rights shall not be affected by this dis-
closure. Swisscom shall be entitled to disclose the in-
terface information to third parties, provided that
they are subjected to the confidentiality obligations
set forth in these GTC, and provided that the third
party is obliged to use the information only for
Swisscom or its customers.

15 Confidentiality and data protection

15.1 Contractual confidentiality obligations

(1) Both parties undertake to treat as confidential any
information that is not obvious or generally accessible
concerning the other party, or the customers and busi-
ness relationships of the other party, that may come
to their attention in connection with their perfor-
mance under the contracts or in connection with their
contractual relationship.

(2) The parties undertake to make such information
accessible to their staff, other auxiliary agents and
third parties involved or other third parties only to the
extent permitted to the parties under the contracts or
where approved in advance and in writing by the other
party. Swisscom shall be entitled to pass on the infor-
mation within the Swisscom group, to third parties
working for it in Switzerland and abroad and - to the
extent necessary in connection with the conclusion
and performance of the contract - to its own custom-
ers.

(3) The duty of confidentiality shall not apply to infor-
mation that:

was already known to the other party before it was
made accessible to it by the disclosing party;

is generally known other than due to the fault of
the other party;

was lawfully provided to the other party by a third
party without any restrictions on disclosure;

was developed internally by the other party with-
out using or referring to the confidential infor-
mation of the disclosing party.

(4) The duty of confidentiality shall also extend to in-
formation exchanged prior to the conclusion of the
contract and shall continue to apply after termination
of the contract, for so long as a party or any of its cus-
tomers has a legitimate interest in confidentiality, as a
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rule for a period of at least three years after the ter-
mination of the contractual relationship.

(5) Any publication by either party concerning the con-
tractual relationship or specific Services shall require
the prior written approval of the other party.

15.2 Statutory confidentiality obligations

(1) The Supplier shall be obliged to treat as confiden-
tial any information concerning Swisscom or its cus-
tomers that is protected by statutory confidentiality
obligations. This shall apply in particular with regard
to the business and production secrets of Swisscom
and its customers, telecommunications secrecy, bank-
client confidentiality, professional confidentiality,
non-disclosure duties under social insurance law and
the Swiss Data Protection Act, as well as the prohibi-
tion on the exploitation of insider information and
price manipulation under the Swiss Financial Market
Infrastructure Act.

(2) The Supplier is aware that the breach of statutory
confidentiality obligations may result in criminal pros-
ecution.

15.3 Data protection

(1) To the extent that personal data provided to the
Supplier by Swisscom or its customers or that are oth-
erwise accessible to it are subject to statutory data
protection requirements, the Supplier warrants com-
pliance with all related obligations.

(2) The purpose, object and methods applicable to the
processing of personal data shall be regulated in the
contract. Insofar as the contract does not explicitly
permit the processing of personal data abroad, its pro-
cessing shall only be permitted in Switzerland.

15.4 Common provisions

(1) Both parties undertake to process any information
and personal data of the other party or its customers
that are provided or made accessible to it solely to the
extent necessary for the performance of the contract.

(2) Notwithstanding the foregoing, each party may dis-
close information and personal data if and to the ex-
tent such disclosure is required pursuant to a court or-
der or in accordance with a statutory obligation. This
may only occur upon the condition that the other party
- to the extent permitted by law - is informed of the
disclosure in advance and in writing, the disclosing
party works with the other party regarding the manner
of the disclosure and takes all reasonable measures
and avails itself of all reasonable legal remedies in or-
der to prevent the disclosure and to achieve the confi-
dential treatment of the information to be disclosed.

(3) Any information and personal data that are no
longer required for the performance of the contract
and to support the business relationship shall be
erased, subject to any mandatory statutory retention
obligations. Each party shall take reasonable technical
and organisational security measures within its respec-
tive sphere of responsibility in order to protect the in-
formation and personal data.
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(4) In the event that a party or its staff, other auxiliary
agents or any third parties involved breaches the con-
fidentiality and data protection obligations set forth
above, the party in breach shall owe the other party a
payment of CHF 50,000 for each breach event, unless
it establishes that it is not at fault. The payment shall
not release the party in breach from the confidential-
ity and data protection obligations set forth above or
from its liability for any further damages. The pay-
ment shall be offset against any damages payment
connected to the confidentiality or data protection
breach pursuant to Section 18 of these GTC, but shall
be owed, in the event of the confidentiality or data
protection breach, irrespective of the award of dam-
ages by a competent court.

16 System access

(1) Physical and electronic access to the systems and
network of Swisscom or its customers shall only be
permitted using the methods and means of access ex-
plicitly provided by Swisscom.

(2) If the Supplier accesses systems or the network of
Swisscom or its customers in the performance of the
Service, it undertakes to comply with the terms of the
Security Annex and of any other relevant security re-
quirements. The Supplier shall be obliged to impose its
obligations through appropriate contractual means on
any third parties involved.

(3) The parties shall designate the relevant persons re-
sponsible for access on both sides in the contract.

17 Services pursuant to FINMA Circular 2018/3

(1) Where the Supplier provides Swisscom customers
with Services as a sub-contractor of Swisscom, which
are classified as significant functions under FINMA Cir-
cular 2018/3 (Outsourcing - banks and insurers) or
where it has access to the data of banking customers,
the Supplier undertakes to abide by all duties set forth
in FINMA Circular 2018/3 along with the related duties
under FINMA Circular 08/21, including in particular Ap-
pendix 3. It shall also provide all assurances and dis-
close all information necessary in order to comply with
the above-mentioned circulars.

(2) In this respect, Swisscom and its group companies,
their respective internal and external auditors, the
end customer and its internal and external auditors, as
well as FINMA shall have an unencumbered right of in-
spection and audit, which may be exercised at any
time.

(3) The Supplier shall also grant the relevant end cus-
tomer of the Services a right of instruction and con-
trol, in particular during any inventory process.

(4) The Supplier may not involve or exchange any third
parties (including in particular sub-contractors) for the
performance of its obligations except with the ex-
press, prior, written approval of Swisscom. Notwith-
standing Section 6.1(1) of these GTC, such approval
may be refused without stating reasons.

(5) The Supplier must impose on any third parties in-

volved all rights and assurances that are necessary in

order to comply with the above-mentioned FINMA cir-
culars.
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18 Liability

(1) In the event of any breach of contract, the parties
shall be liable for proven damages, unless they are
able to show that they are not at fault. Liability shall
be unlimited for any damages caused intentionally or
through gross negligence, as well as for personal in-
jury, the infringement of third party proprietary
rights, the breach of confidentiality or data protection
requirements, the breach of product safety require-
ments and the breach of the terms of the Security An-
nex or any other security requirements (including the
breach of access conditions on the systems and net-
work of Swisscom or its customers). In all other in-
stances, liability shall be limited to CHF 500,000 per
contract. However, if the value of the contract is
higher, the relevant contractual value shall constitute
the limitation to liability, with the contractual value
for continuing relationships with recurring obligations
deemed to correspond to three years' remuneration.

(2) No liability shall be incurred for loss of profit.

(3) The parties shall be liable for the conduct of their
auxiliaries and any third parties involved in the same
manner as for their own.

19 Assessment of supply risks and sustainabil-
ity / Audit rights

(1) Upon request by Swisscom, the Supplier shall pro-
vide Swisscom with all information necessary in order
to assess supply risks. In addition, upon request by
Swisscom, the Supplier shall carry out an assessment in
relation to corporate social responsibility on a plat-
form specified by Swisscom. The expenses and costs
arising in this regard shall be borne by the Supplier.

(2) Swisscom or an external auditor contracted for this
purpose and subject to the confidentiality obligations,
shall be entitled to assess compliance with the terms
of the contract through an audit during ordinary busi-
ness hours. The Supplier shall provide the information,
documentation and accesses necessary for this pur-
pose, subject to compliance with statutory or contrac-
tual confidentiality obligations towards the Supplier's
other customers. At least 20 days’ prior written notice
of the audit must be given, including a designation of
the audit subject matter.

(3) Each party shall bear its own internal costs and ex-
penses incurred in connection with the audit.
Swisscom shall in principle bear the external costs in
relation to an auditor instructed by it. If the audit es-
tablishes that the Supplier has breached any contrac-
tual duties, the Supplier shall, in addition to any
claims resulting from the breach of contract, also bear
the external costs of Swisscom for the auditor in-
structed by it. Swisscom shall not carry out such audits
more than once per year without justified reason. A
justified reason exists, namely, if audits are requested
based on statutory and regulatory requirements by
Swisscom's customers or their supervisory authorities,
to the extent they also affect the Services provided by
the Supplier.

Swisscom (Switzerland) Ltd

20 Contractual term and termination

(1) The contractual term and termination provisions
shall apply subject to the right to extraordinary termi-
nation for good cause of a continuing relationship with
recurring obligations.

(2) The following in particular shall be deemed to con-
stitute good cause for the relevant affected counter-

party:

- failure to comply with statutory provisions or con-
tractual confidentiality obligations and data pro-
tection provisions along with material security re-
quirements, including in particular unauthorised
access to the systems and network of Swisscom or
of its customers by the Supplier or any third par-
ties involved;

- failure to comply with or breach by the Supplier of
legal requirements applicable to residence per-
mits, work permits and social insurance or the
Swiss Recruitment Act;

- official publication of the initiation of bankruptcy
proceedings or of a composition moratorium in re-
lation to a party.

(3) Continuing relationship with recurring obligations
shall be indefinite, unless otherwise specified in the
contract. Indefinite continuing relationships with re-
curring obligations may be terminated at the end of
any month upon one months' written notice by
Swisscom and upon twelve months' written notice by
the Supplier. If a minimum term has been agreed to
under contract, the applicable contract may only be
terminated upon expiry of the minimum term.

21 Consequences of termination

(1) Irrespective of the reason for termination, the Sup-
plier undertakes to support Swisscom in the necessary
wind-down actions, including any preparations for mi-
gration falling within the scope of the contractual Ser-
vices.

(2) If the Supplier provides any Services on the instruc-
tions of Swisscom that are not covered by the contract
or that go beyond its scope or any Services extending
beyond the date of termination, these shall also be
governed by the agreed contractual terms and condi-
tions.
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22 Changes to the Services

(1) Should a contracting party wish to make any
changes to the contractual Services, it shall inform the
other party thereof in writing. The other contractual
party shall promptly state whether the change is possi-
ble along with any implications that it will have, in
particular on the Service to be provided and on remu-
neration and deadlines. The Supplier may not refuse
change requests from Swisscom if the change is objec-
tively possible and the overall nature of its Services is
preserved.

(2) The change to the Service along with any adjust-
ment of remuneration, deadlines and other terms of
the contract shall be stipulated in writing prior to exe-
cution and signed by both parties.

23 Further provisions

(1) Any amendments or supplements to the contract
shall only be valid if agreed to by the parties in writ-
ing. The same shall apply to the revocation of this
written form requirement. If the contract stipulates a
written form requirement, any comparable signature
services of trust service providers recognised by
Swisscom shall be deemed to suffice.

(2) Should any individual provision of the contract be
incomplete or legally ineffective, this shall not affect
the validity of the remainder of the contract. Should
this occur, the parties shall reach an agreement to re-
place the applicable provision with a valid provision,
the economic effect of which is as similar as possible.

(3) All companies of the Swisscom group, including the
parent company Swisscom Ltd, may acquire Services in
accordance with the terms of the contract. Swisscom
group companies include all companies in which
Swisscom Ltd directly or indirectly holds at least 50%
of the equity and voting rights.

(4) The contractual relationship along with any rights
and obligations arising therefrom may only be trans-
ferred or assigned to a third party with discharging ef-
fect with the prior written approval of the other con-
tracting party. The written approval of the other con-
tracting party shall also be obtained for the pledge of
any claims under the contractual relationship.

(5) For the transfer or assignment to a company of the
Swisscom group, approval shall be deemed to have
been granted, unless the Supplier objects in writing
within 30 days of notification by Swisscom, stating im-
portant reasons.

24 Applicable law and jurisdiction

(1) The contractual relationship between the parties
shall be governed exclusively by Swiss law. The parties
waive the conflict of laws rules of international private
law and the United Nations Convention on Contracts
for the International Sale of Goods of 11 April 1980.

(2) The parties agree that the courts at the place of
Swisscom’s registered office shall have exclusive juris-
diction over any and all disputes arising out of or in re-
lation to the parties’ contractual relationship. How-
ever, Swisscom may also take legal action against the

Swisscom (Switzerland) Ltd

Supplier at the place of its registered office. In addi-
tion, the foregoing shall be without prejudice to the
right of Swisscom to file a third-party action against
the Supplier before the courts of the principal litiga-
tion in Switzerland.
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