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CHAPTER 802. INTEGRITY OF THE TEXASWORKFORCE SYSTEM

PROPOSED RULES WITH PREAMBLE TO BE SUBMITTED TO THE TEXAS
REGISTER. THIS DOCUMENT WILL NOT HAVE ANY SUBSTANTIVE CHANGES
BUT IS SUBJECT TO FORMATTING CHANGES AS REQUIRED BY THE TEXAS
REGISTER.

The Texas Workforce Commission (Commission) proposes new Chapter 802, relating to
Integrity of the Texas Workforce System, comprising the following subchapters:

Subchapter A. Purpose and General Provisions

Subchapter B. Contracting

Subchapter C. Local Workforce Development Board Restrictions
Subchapter D. Agency Monitoring Activities

Subchapter E. Board and Workforce Service Provider Monitoring Activities
Subchapter F. Performance and Accountability

Subchapter G. Corrective Actions

Subchapter H. Remedies

Subchapter I. Incentive Awards

PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
PART II1. IMPACT STATEMENTS

PART IV. COORDINATION ACTIVITIES

PART |I. PURPOSE, BACKGROUND, AND AUTHORITY

Texas Government Code §2001.039 requires that every four years each state agency review and
consider for readoption, revision, or repeal each rule adopted by that agency. In its review of
Chapter 800, General Administration, and Chapter 801, Local Workforce Development Boards,
the Commission found that both chapters contained rules governing the integrity of the
workforce system.

The Commission has determined the need for a new chapter specifically addressing the integrity
of the workforce system. Therefore, the Commission proposes new Chapter 802, Integrity of the
Texas Workforce System, which includes new rules and retains certain provisions from the
Chapter 800 and Chapter 801 rules.

Additionally, to ensure a seamless transition of rules, the Chapter 800 and Chapter 801
amendments are proposed concurrently with this rulemaking.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

SUBCHAPTER A. PURPOSE AND GENERAL PROVISIONS
The Commission proposes new Subchapter A, Purpose and General Provisions, as follows:

New Subchapter A contains the general provisions of the Integrity of the Texas Workforce
System rules, specifically, purpose and general provisions, and definitions of terms used
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throughout Chapter 802.

8802.1. Purpose and General Provisions
New §802.1 sets forth the purpose and general provisions of Subchapter A. This new subsection
retains without modification 8801.51 of this title, concurrently proposed for repeal.

§802.2. Definitions

New §802.2(1) defines "Agency grantees” as grantees that receive funding from the Agency,
such as Skills Development Fund, Wagner-Peyser 7(b), and Workforce Investment Act (WIA)
statewide, to provide workforce services.

New 8802.2(2), the definition of "appearance of a conflict of interest," retains the provisions of
8801.52(1) of this title, concurrently proposed for repeal, with modifications to replace the term
"workforce service contractor” with "workforce service provider,” as defined in §802.2(15).

New §802.2(3), the definition of "Board decision-making position," retains without modification
the provisions of §801.52(2) of this title, concurrently proposed for repeal.

New 8802.2(4), the definition of "conflict of interest,” retains the provisions of §801.52(3) of this
title, concurrently proposed for repeal, with modifications to replace the term "workforce service
contractor"” with "workforce service provider," as defined in §802.2(15).

New §802.2(5), the definition of "corrective action plan," retains the provisions of §800.152(1)
of this title, concurrently proposed for repeal, with modifications to replace the term "other
entity" with "Agency grantee,"” as defined in 8802.2(1) of this chapter.

New §802.2(6), the definition of "hearing," retains without modification the provisions of
8800.152(2) of this title, concurrently proposed for repeal.

New 8802.2(7), the definition of "hearing officer," retains without modification the provisions of
8800.152(3) of this title, concurrently proposed for repeal.

New 8802.2(8), the definition of "hearing representative," retains without modification the
provisions of §800.152(4) of this title, concurrently proposed for repeal.

New 8802.2(9), the definition of "level-one sanction," retains the provisions of §800.152(5) of
this title, concurrently proposed for repeal, with modifications to:

--replace the term "other subrecipient of the Agency" with "Agency grantee," as defined in
§802.2(1) of this chapter; and

--make minor, nonsubstantive, editorial changes.

New 8§802.2(10), the definition of "level-two sanction,” retains the provisions of 8800.152(6) of
this title, concurrently proposed for repeal, with modifications to:

--replace the term "other subrecipient of the Agency" with "Agency grantee," as defined in
§802.2(1) of this chapter; and

--make minor, nonsubstantive, editorial changes.
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New 8802.2(11), the definition of "level-three sanction," retains the provisions of 8800.152(7) of
this title, concurrently proposed for repeal, with modifications to:

--replace the term "other subrecipient of the Agency" with "Agency grantee," as defined in
§802.2(1) of this chapter; and

--make minor, nonsubstantive, editorial changes.

New §802.2(12), the definition of "particular matter," retainsthe provisions of 8801.52(4) of this
title, concurrently proposed for repeal, with modifications to make minor, nonsubstantive,
editorial changes.

New 8802.2(13), the definition of "party," retains without modification the provisions of
8800.152(8) of this title, concurrently proposed for repeal.

New §802.2(14), the definition of "substantial financial interest," retains the provisions of
8801.52(5) of this title, concurrently proposed for repeal, with modifications to make minor,
nonsubstantive, editorial changes.

New §802.2(15), the definition of "workforce service provider,” consolidates into one term the
definition of "contract service providers" located in 8800.302(1) and 8800.352(1) of this title,
concurrently proposed for repeal, and the definition of "workforce service contractor,”
8801.52(6) of this title, concurrently proposed for repeal.

New §802.2(16), the definition of "workforce service provider employee in a decision-making
position™ retains the provisions of §801.52(7) of this title, concurrently proposed for repeal, with
modificationsto replace the term "workforce service contractor” with “workforce service
provider," as defined in 8802.2(15).

SUBCHAPTER B. CONTRACTING
The Commission proposes new Subchapter B, Contracting, as follows:

New Subchapter B contains the Board contracting guidelines of the Integrity of the Texas
Workforce System rules.

8802.21. Board Contracting Guidelines

New §802.21, relating to fiscal integrity provisions; bonding, insurance, and other methods of
securing funds to cover losses; standards of conduct; and disclosures, retains the provisions of
8801.54 of this title, concurrently proposed for repeal, with modifications to replace the term
"workforce service contractor” with "workforce service provider," as defined in §802.2(15).

SUBCHAPTER C. LOCAL WORKFORCE DEVELOPMENT BOARD RESTRICTIONS
The Commission proposes new Subchapter C, Local Workforce Development Board
Restrictions, as follows:

New Subchapter C contains the Board restrictions provisions of the Integrity of the Texas
Workforce System rules, specifically, Board member conflicts of interest; employment of former
Board employees by workforce service providers; prohibition against directly delivering
services; and service delivery waiver requests.
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8802.41. Board Member Conflicts of Interest

New 8802.41, relating to Board member conflicts of interest, retains the provisions of §801.13(e)
of this title, concurrently proposed for repeal, with modifications to make minor, nonsubstantive,
editorial changes.

8802.42. Employment of Former Board Employees by Workforce Service Providers

New §802.42, relating to post-employment restriction, exceptions, corrective actions, and
particular matter, retains the provisionsof §801.55 of this title, concurrently proposed for repeal,
with modifications to replace the term "workforce service contractor” with "workforce service
provider," as defined in §802.2(15).

8802.43. Prohibition against Directly Delivering Services

New §802.43(a), relating to prohibition against directly delivering services, retains the provisions
of §801.53(c) of this title, concurrently proposed for repeal, with modifications to:

--replace the term "Texas Workforce Centers" with "Workforce Solutions Offices," as defined in
8801.23(4) of this title, concurrently proposed for amendment; and

--replace the term "workforce service contractor” with "workforce service provider," as defined
in 8802.2(15).

8802.44. Service Delivery Waiver Requests

New 8802.44, relating to the purpose of rule; provisions from which Boards can submita waiver
request; requesting a waiver; and duration of waiver, retains the provisions of §801.2 of this title,
concurrently proposed for repeal, with modifications to replace the term "Texas Workforce
Centers™ with "Workforce Solutions Offices," as defined in 8801.23(4) of this title, concurrently
proposed for amendment.

SUBCHAPTER D. AGENCY MONITORING ACTIVITIES
The Commission proposes new Subchapter D, Agency Monitoring Activities, as follows:

New Subchapter D contains Agency monitoring activities provisions of the Integrity of the Texas
Workforce System rules, specifically, purpose of the subchapter; program and fiscal monitoring;
program monitoring activities; fiscal monitoring activities; Agency monitoring reports and
resolution; access to records; and Commission evaluation of Board oversight capacity.

8802.61. Purpose

New 8802.61, relating to the purpose of Subchapter D, retains the provisions of 8800.301 of this
title, concurrently proposed for repeal, with modifications to replace the terms "subrecipient” and
"contract service provider" with "Board,"” "workforce service provider,” and "Agency grantee" as
defined in 8800.2(3) of this title and §802.2(15) and §802.2(1) of this chapter, respectively.

8802.62. Program and Fiscal Monitoring

New §802.62, relating to the Agency's program and fiscal monitoring, retains the provisions of
8800.303 of this title, concurrently proposed for repeal, with modifications to:

--replace the terms "subrecipient” and "contract service provider"” with "Board,"” "workforce
service provider,” and "Agency grantee™ as defined in §800.2(3) of this title and 8802.2(15) and
8802.2(1) of this chapter, respectively; and
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--make minor, nonsubstantive, editorial changes.

8802.63. Program Monitoring Activities

New §802.63, relating to the Agency's program monitoring activities, retains the provisions of
8800.304 of this title, concurrently proposed for repeal, with modifications to:

--replace the terms "subrecipient” and "contract service provider"” with "Board," "workforce
service provider," and "Agency grantee," as defined in §800.2(3) of this title and 8802.2(15) and
8802.2(1) of this chapter, respectively; and

--make minor, nonsubstantive, editorial changes.

8802.64. Fiscal Monitoring Activities

New 8802.64(a), relating to the Agency's fiscal monitoring activities, retains the provisions of
8800.305 of this title, concurrently proposed for repeal, with modifications to:

--replace the terms "subrecipient” and "contract service provider" with "Board,"” "workforce
service provider," and "Agency grantee™ as defined in §800.2(3) of this title and §802.2(15) and
8802.2(1) of this chapter, respectively; and

--remove the phrase "for all WIA funds" because fiscal monitoring activities apply to all funds.

8802.65. Agency Monitoring Reports and Resolution

New §802.65, relating to Agency Monitoring Reports and Resolution, retains the provisions of
8800.306 and 8800.307 of this title, concurrently proposed for repeal, with modificationsto:
--better reflect the process that the Agency's monitoring department uses following an on-site
visit with a Board, workforce service provider, or Agency grantee;

--replace the terms "subrecipient” and “contract service provider" with "Board," "workforce
service provider," and "Agency grantee™ as defined in §800.2(3) of this title and 8802.2(15) and
8802.2(1) of this chapter, respectively; and

--remove the specific requirements for "WIA funded activities," because this section applies to
all activities.

8802.66. Accessto Records

New 8802.66, relating to the right of access for the Agency, and for Boardsand Agency
grantees, retains the provisions of 8800.308 of this title, concurrently proposed for repeal, with
modificationsto:

--replace the term "reasonable access™ with "unrestricted access.” The Commission's intent is to
clearly communicate that the Agency has the right to access all public records maintained by
Boards, workforce service providers, and Agency grantees; and that Agency grantees have the
right to access to all public records maintained by workforce service providers;

--state that the Agency is the owner of all public records maintained by Boards, workforce
service providers, and Agency grantees in order to clarify federal administrative standards in
OMB Circulars A-102 and A-110regarding retention of and access to records;

--replace the terms "subrecipient™ and "contract service provider” with "Board," "workforce
service provider," and "Agency grantee™ as defined in 8800.2(3) of this title and §802.2(15) and
8802.2(1) of this chapter, respectively;

--add subsection (d), relating to the Board's responsibility for maintenance and retention of
records as well as the Agency's right to access, when the Board's relationship with the workforce
service provider ends;

--add subsection (e), relating to custody of records; and
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--add subsection (f), regarding compliance with single audit requirements.

8802.67. Commission Evaluation of Board Oversight Capacity

New §802.67, relating to the processand criteria used by the Commission to evaluate Board
capacity to oversee and manage local funds and the delivery of local workforce services, retains
the provisions of §800.309 of this title, concurrently proposed for repeal, with modifications to:
--add "Commission rules contained in Part 20 of this title” and "the Agency's Financial Manual
for Grants and Contracts, and other Agency guidance" to the list of items the Commission uses to
evaluate Boards' compliance and performance;

--replace the term "contractors" with "workforce service providers," as defined in §802.2(15);
--replace the term "local career development centers” with *Workforce Solutions Offices," as
defined in 8801.23(4) of this title, concurrently proposed for amendment;

--clarify that a Board will be rated as above standards if it "meets its targets as defined in
800.2(13) of this title on 90 percent" of its measures and does not miss the target on any single
measure by more the "10 percent of target";

--clarify that a Board will be rated as within standards if it "meets its targets as defined in
8800.2(13) of this title on 80 percent” of its measures and does not miss the target on any single
measure by more than "15 percent of target”;

--add that a Board "under level-one, -two, or -three sanction as defined in 8802.123 of this
chapter will be rated as below standards."

--add that "the Commission may consider any extraordinary situation related to any of the factors
identified in subsection (b) of this section"; and

--add that the Commission may exclude from consideration under this section performance on
measures "for which the Commission finds good cause exists for failure to meet the target.” The
economic downturn has shown that there are factors outside of the Boards' control that can
contribute to the failure to meet performance expectations. Allowing the Commission to assess
good cause acknowledges that there are times when a Board's failure to meet targets is a result of
external circumstances beyond the Board's control.

SUBCHAPTERE. BOARD AND WORKFORCE SERVICE PROVIDER
MONITORING ACTIVITIES

The Commission proposes new Subchapter E, Board and Workforce Service Provider
Monitoring Activities, as follows:

New Subchapter E contains the Board and workforce service provider monitoring activities
provisions of the Integrity of the Texas Workforce System rules, specifically, scope and purpose;
Board and workforce service provider monitoring; risk assessment; monitoring plan; controls
over monitoring; reporting and resolution requirements; and independent audit requirements.

8802.81. Scope and Purpose

New 8802.81, relating to the scope and purpose of Subchapter E, retains the provisions of
8800.351 of this title, concurrently proposed for repeal, with modifications to replace the terms
"subrecipients” and "contract service providers" with "Boards" and "workforce service
providers" as defined in §800.2(3) of this title and §802.2(15) of this chapter, respectively.

8802.82. Board and Workforce Service Provider Monitoring
New 8802.82, relating to Board and workforce service provider monitoring, retains the
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provisions of 8800.353 of this title, concurrently proposed for repeal, with modifications to
replace the terms "subrecipients,” "contract service providers,"” and "entities" with "Board" and
"workforce service providers," as defined in §8800.2(3) of this title and 8802.2(15) of this chapter,
respectively.

§802.83. Risk Assessment

New §802.83, relating to risk assessment, retains the provisions of §800.354 of this title,
concurrently proposed for repeal, with modifications to:

--replace the terms "subrecipient” and "contract service provider” with "Boards™ and "workforce
service providers," as defined in 8800.2(3) of this title and §802.2(15) of this chapter,
respectively; and

--make minor, nonsubstantive, editorial changes.

8802.84. Monitoring Plan

New §802.84, relating to monitoring plans, retains the provisions of 8800.355 of this title,
concurrently proposed for repeal, with modifications to:

--replace the terms "subrecipients” and "contract service providers" with "Boards" and
"workforce service providers,” as defined in 8800.2(3) of this title and §802.2(15) of this chapter,
respectively;

--remove the requirement for the monitoring plan to include the estimated time budgeted to
perform each review. The Agency's Subrecipient Monitoring department has never required this
of Boards; therefore, the provision is not included in this chapter; and

--make minor, nonsubstantive, editorial changes.

8802.85. Controls over Monitoring

New 8802.85, relating to controls over monitoring, retains the provisions of §800.357 of this
title, concurrently proposed for repeal, with modifications to replace the terms "subrecipients"
and "contract service providers" with "Boards" and "workforce service providers,” as defined in
8800.2(3) of this title and 8802.2(15) of this chapter, respectively.

8802.86. Reporting and Resolution Requirements

New §802.86, the reporting and resolution requirements for Boards and workforce service
providers, retains the provisions of §800.358 of this title, concurrently proposed for repeal, with
modificationsto:

--replace the terms "subrecipient” and "contract service providers"” with "Boards" and "workforce
service providers," as defined in 8800.2(3) of this title and §802.2(15) of this chapter,
respectively;

--replace the term "governing Board" with "Board members" for better clarity;

--remove the requirement that a copy of monitoring reports be provided to the Agency upon
request. This provision is no longer required under the Commission’s new approval process for
monitoring reports; and

--make minor, nonsubstantive, editorial changes.

8802.87. Independent Audit Requirements

New §802.87 requires that Boards, workforce service providers, and Agency granteesshall
ensure that an annual audit or program-specific audit is obtained in accordance with the
following:
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(1) Single Audit Act Amendments of 1996 (Public Law 104-156);

(2) OMB Circular A-133 and Compliance Supplement;

(3) Government Auditing Standards (U.S. Government Accountability Office); and

(4) State of Texas Single Audit Circular within the Uniform Grant Management Standards Act
(Texas Government Code, Chapter 783).

This new section aligns with current independent audit requirements, and does not retain the
provisions of repealed 8800.359.

SUBCHAPTER F. PERFORMANCE AND ACCOUNTABILITY
The Commission proposes new Subchapter F, Performance and Accountability, as follows:

New Subchapter F contains performance and accountability provisions of the Integrity of the
Texas Workforce Systemrules, specifically, scope and purpose; performance requirements and
expectations; performance review and assistance; and performance improvement actions.

8802.101. Scope and Purpose

New §802.101, relating to the scope and purpose of Subchapter F, retains the provisions of
8800.151 of this title, concurrently proposed for repeal, with modifications to:

--replace the term "subrecipients of the Agency" with "workforce service providers,” and
"Agency grantees™ as defined 8802.2(15) and 8802.2(1) of this chapter, respectively;

--replace the term performance "standards" with "targets" to align with §802.2(13) of this title,
concurrently proposed for amendment;

--replace the term "Performance Improvement Plan™ with "technical assistance plan.” The
Commission's intent is to clarify that a technical assistance planis not punitive; rather it outlines
strategies to assist a Board with improving compliance or performance. Thus, the Commission
believes this new term better describes the plan; and

--make minor, nonsubstantive, editorial changes.

8802.102. Performance Requirements and Expectations

New §802.102, relating to the Commission's performance requirements and expectations, retains
the provisions of 8800.81 of this title, concurrently proposed for repeal, with modifications to:
--add the term "Agency grantee™ as defined in 8802.2(1) of this chapter;

--provide a more comprehensive list of items with which Boards and Agency grantees must
comply;

--add that "the Commission may adopt additional performance incentives™;

--add that a request for a performance target adjustment must be submitted "in the format
prescribed by the Agency"; and

--make minor, nonsubstantive, editorial changes.

§802.103. Performance Review and Assistance

New 8802.103, relating to the Commission's role in performance review and assistance, retains
the provisions of 8800.83(a), (c), and (d) of this title, concurrently proposed for repeal, with
modificationsto:

--replace the term "Performance Improvement Plan™ with "technical assistance plan.” The
Commission's intent is to clarify that a technical assistance planis not punitive; rather it outlines
strategies to assist a Board with improving compliance or performance. Thus,the Commission
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believes this new term better describes the plan;

--replace the terms "subrecipients” and "contractors" with "workforce service providers" and
"Agency grantees,” as defined in 8802.2(15) and 8802.2(1) of this chapter, respectively; and
--make minor, nonsubstantive, editorial changes.

8802.104. Performance Improvement Actions

New §802.104, relating to performance improvement actions, retains the provisions of
8800.83(e) of this title, concurrently proposed for repeal, with modifications to:

--replace the term "Performance Improvement Plan" with "technical assistance plan.” The
Commission's intent is to clarify that a technical assistance plan is not punitive; rather it outlines
strategies to assist a Board with improving compliance or performance. Thus, the Commission
believes this new term better describes the plan;

--replace the term "contractor service provider" with "workforce service provider" and "Agency
grantee,"” as defined in 8802.2(15) and 8802.2(1) of this chapter, respectively; and

--make minor, nonsubstantive, editorial changes.

SUBCHAPTER G. CORRECTIVE ACTIONS
The Commission proposes new Subchapter G, Corrective Actions, as follows:

New Subchapter G contains the corrective actions provisions of the Integrity of the Texas
Workforce System rules, specifically, imposition of corrective actions and corrective action
plans; intent to sanction; sanctions; penalties for noncompliance with requirements; and sanction
determination.

8802.121. Imposition of Corrective Actions and Corrective Action Plans

New 8802.121(a), relating to the Agency's ability to impose corrective actions for failure by a
Board or Agency grantee to ensure compliance with contracted performance measures; contract
provisions; and items listed in 8802.102(b) of this chapter, retains the provisions of §800.171(a)
of this title, concurrently proposed for repeal, with modifications to:

--add the term "Agency grantee," as defined in §802.2(1) of this chapter; and

--make minor, nonsubstantive, editorial changes.

New 8802.121(b) provides that the Agency may impose corrective actions for failure by a Board
or Agency grantee to appropriately oversee of the delivery of services and ensure the effective
and efficient use of funds. The Commission’s intent is to convey a Board's responsibility to
actively oversee the management of funds and the appropriate delivery of services to ensure that
the needs of the workforce area’s citizens are addressed within the resources allocated by the
Commission.

New §802.121(c), relating to a Board or Agency grantee's failure to cooperate and comply with
the Agency's performance improvement actions, including technical assistance plans, retains the
provisions of 8800.83(f) of this title, concurrently proposed for repeal, with modifications to
replace "Performance Improvement Plan™ with "technical assistance plan.” The Commission's
intent is to clarify that a technical assistance plan is not punitive; rather it outlines strategies to
assista Board with improving compliance or performance. Thus, the Commission believes this
new term better describes the plan.
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New 8802.121(d), setting forth the four, nonsequential, corrective actions the Agency may
impose, retains the provisions of 8800.172(d), of this title, concurrently proposed for repeal,
without modifications to make minor, nonsubstantive, editorial changes.

New §802.121(e), providing that the Agency may impose a higher level of sanction on a Board

or Agency grantee, if a sanction is currently imposed when another sanctionable act occurs or is
discovered, retainsthe provisions of §800.171(b) of this title, concurrently proposed for repeal,

with modifications to:

--replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1)
of this chapter; and

--make minor, nonsubstantive, editorial changes.

New §802.121(f), relating to a corrective action plan, retains the provisions of §800.174(b) of
this title, concurrently proposed for repeal, with modifications to:

--replace the terms "Board's contractor” and "subrecipient of the Agency" with "Agency
grantee," as defined in §802.2(1) of this chapter;

--replace the term "Texas Workforce Center" with "Workforce Solutions Office," as defined in
8801.23(4) of this title, concurrently proposed for amendment; and

adds that the Agency may require a Board or Agency grantee be ineligible for additional
discretionary or other funds "including incentive awards."

§802.122. Intent to Sanction

New §802.122, relating to the Agency's issuance of an intent to sanction, retains the provisions
of §800.161 of this title, concurrently proposed for repeal, with modifications to:

--remove the provision of §800.161(b) that "an Intent to Sanction letter shall not be required
prior to the Agency placing a Board in sanction status or assessing a penalty.” In accordance
with 8802.121(d) corrective actions may be imposed in nonsequential order; and

--make minor, nonsubstantive, editorial changes.

§802.123. Sanctions

New 8802.123, relating to sanctionable acts for which the Agency may impose a level-one,
level-two, or level-three sanction on a Board or Agency grantee, retains the provisions of
8800.172 of this title, concurrently proposed for repeal, with modifications to:

--replace the term "Performance Improvement Plan" with "technical assistance plan.” The
Commission's intent is to clarify that a technical assistance planis not punitive; rather it outlines
strategies to assist a Board with improving compliance or performance. Thus, the Commission
believes this new term better describes the plan;

--replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1)
of this chapter.

--add the phrase "rectifying health and safety may include investigating a complaint, taking
appropriate corrective actions, or making referrals to appropriate authorities" to align with
subsection (c)(4) of this section; and

--make minor, nonsubstantive, editorial changes.

8802.124. Penalties for Noncompliance with Requirements
New 8802.124(a), setting forth that the Agency may impose penalties on a Board or Agency
grantee based on the criteria as determined appropriate by the Agency given the totality of the
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circumstances surrounding the occurrence of the sanctionable act or acts, retains the provisions
of §8800.174(a) of this title, concurrently proposed for repeal, with modifications to:

--remove the term "corrective actions,” which no longer applies to this subsection; and
--replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1)
of this chapter.

New §802.124(b) provides that the Agency may impose penalties for sanctionable acts listed in
this subchapter. Notwithstanding the list of sanctionable acts appearing after each specific level
of sanction in §802.123 of this subchapter, the Agency may assign a higher or lower sanction
level based on the severity or mitigating circumstances surrounding the sanctionable acts. This
new subsection retains the provisions of 8800.171(b) and 8800.174(d) of this title, concurrently
proposed for repeal, with modifications to make minor, nonsubstantive, editorial changes.

New §802.124(c), relating to penalties that the Commission may recommend to TWIC for
imposition on Boards, retains the provisions of §800.174(c)(7) - (10) of this title, concurrently
proposed for repeal, with modifications to make minor, nonsubstantive, editorial changes.

New §802.124(d), setting forth thatmore than one corrective action may be imposed in response
to one occurrence of a sanctionable act, and that the corrective actions imposed for one or more
occurrences may correlate with the sanction level imposed on a Board or Agency grantee, retains
the provisions of §800.174(d) of this title, concurrently proposed for repeal, with modifications
to replace the term "subrecipient of the Agency" with Agency grantee," as defined in §802.2(1)
of this chapter.

New 8802.124(e), setting forth that a Board's or Agency grantee's failure to complete the
corrective actions described in this subchapter within the specified time limits may result in the
Agency imposing penalties under this subchapter and withhold ing contract payments to the
Board or Agency grantee, retains the provisions of 8800.175(a)(2) of this title, concurrently
proposed for repeal, with modifications to:

--add the term "Agency grantee," as defined in §802.2(1) of this chapter; and

--replace the term "WIA payments" with "contract payments" to clarify that this rule applies to
all contract payments.

New §802.124(f), relating to penalties for second-year WIA nonperformance, retains the
provisions of 8800.175(b) of this title, concurrently proposed for repeal, with modifications to
clarify how the Commission intends to measure these criteria.

New 8802.124(g), relating to penalties for failures regarding the one-stop service delivery
network, retains the provisions of 8800.175(d) of this title, concurrently proposed for repeal,
with modifications to:

--remove the term "WIA" to clarify that this rule applies to all administrative expenses;
--add that a Board's "failure to properly certify Workforce Solutions Offices as defined in
8801.24 of this title" may result in imposition of penalties and withholding of payment of
administrative expenses; and

--make minor, nonsubstantive, editorial changes.
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8802.125. Sanction Determination

New 8802.125, relating to sanction determination process, retains the provisions of §800.18 of
this title, concurrently proposed for repeal, with modifications to:

--add the term "Agency grantee,"” as defined in §802.2(1) of this chapter;

--replace the term "Texas Council on Workforce and Economic Competitiveness" with "TWIC,"
as defined in 8800.2(19) of this title, concurrently proposed for amendment;

--add "Agency grantees' executive leadership” as a recipient of the sanction determination;
--replace the reference to "facsimile (fax) transmission™ with “electronic transmission," a broader
term that includes other methods, such as e-mail; and

--make minor, nonsubstantive, editorial changes.

SUBCHAPTER H. REMEDIES
The Commission proposes new Subchapter H, Remedies, as follows:

New Subchapter H contains the remedies provisions of the Integrity of the Texas Workforce
System rules, specifically, informal conferences and informal dispositions; appeal; hearing
procedures; postponements, continuances, and withdrawals; evidence; hearing officer
independence and impartiality; ex parte communications; hearing decision; motion for
reopening; motion for rehearing; finality of decision; and repayment.

8802.141. Informal Conferences and Informal Dispositions

New 8802.141, defining an informal conference, retains the provisions of 8800.176 of this title,
concurrently proposed for repeal, with modifications to:

--replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1)
of this chapter; and

--make minor, nonsubstantive, editorial changes.

8802.142. Appeal

New §802.142, setting forth the proceduresunder which a Board or Agency grantee may appeal
a final determination or sanction determination, retainsthe provisions of §800.191 of this title,
concurrently proposed for repeal, with modifications to:

--add the term "Agency grantee," as defined in §802.2(1) of this chapter;

--add the statement that "Failure by a Board, workforce service provider, or Agency grantee to
timely request a hearing waives the right to a hearing™; and

--make minor, nonsubstantive, editorial changes.

8802.143. Hearing Procedures
New 8802.143, setting forth the procedures for sanction determination hearings, retains without
modification the provisions of §800.192 of this title, concurrently proposed for repeal.

8802.144. Postponements, Continuances, and Withdrawals

New 8802.144, setting forth the circumstances under which a sanction determination hearing
may be postponed, continued, or withdrawn, retains the provisions of §800.193 of this title,
concurrently proposed for repeal, with modifications to add the term "Agency grantee," as
defined in §802.2(1) of this chapter.
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§802.145. Evidence

New §802.145, relating to evidence generally, exchange of exhibits, stipulations, experts and
evaluations, and subpoenas, retains without modification the provisions of 8800.194 of this title,
concurrently proposed for repeal.

8802.146. Hearing Officer Independence and Impartiality
New §802.146, relating to the independence and impartiality of hearing officers, retains without
modification the provisions of §800.195 of this title, concurrently proposed for repeal.

§802.147. Ex Parte Communications
New 8802.147, relating to ex parte communications, retains without modification the provisions
of 8800.196 of this title, concurrently proposed for repeal.

8802.148. Hearing Decision
New §802.148, relating to the procedures for a hearing decision, retains without modification the
provisions of 8800.197 of this title, concurrently proposed for repeal.

8802.149. Motion for Reopening
New 8802.149, relating to a motion for reopening, retains without modification the provisions of
8800.198 of this title, concurrently proposed for repeal.

8802.150. Motion for Rehearing

New §802.150, relating to a motion for rehearing, retains the provisions of §800.199 of this title,
concurrently proposed for repeal, with modifications to add the term "Agency grantee," as
defined in §800.2(1) of this chapter.

8802.151. Finality of Decision
New 8802.151, relating to finality of decision, retains without modification the provisions of
8800.200 of this title, concurrently proposed for repeal.

§802.152. Repayment

New 8802.152, relating to repayment to the Agency by a Board and chief elected officials, or an
Agency grantee, retains the provisionsof §800.175(e) of this title, concurrently proposed for
repeal, with modifications to:

--remove the term "WIA" because this rule applies to repayment of all funds; and

--add that an Agency grantee shall be liable for repayment to the Agency from nonfederal funds
for expenditures that are found by the Agency not to have been expended in accordance with
8802.102; and

--make minor, nonsubstantive, editorial changes.

SUBCHAPTERI. INCENTIVE AWARDS
The Commission proposes new Subchapter I, Incentive Awards, as follows:

New Subchapter | contains the incentive awards provisions of the Integrity of the Texas
Workforce System rules, specifically, scope and purpose; definitions; types of awards; data
collection; Board classification; performance awards; WIA local incentive awards; and job
placement incentive awards.
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8802.161. Scope and Purpose

New 8802.161, setting forth the scope and purpose of incentive awards, retains the provisions of
8800.101 of this title, concurrently proposed for repeal, with modifications to make minor,
nonsubstantive, editorial changes.

§802.162. Definitions

New §802.162, defining "allocation of funds," “classification,"” "extraordinary circumstances,
"local coordination,” "regional cooperation,” and "workforce development programs,” retains the
provisions of 8800.102 of this title, concurrently proposed for repeal, with modifications to make
minor, nonsubstantive, editorial changes.

8802.163. Types of Awards

New §802.163, defining the two types of incentive awards--nonmonetary and monetary--retains
the provisions of §800.103 of this title, concurrently proposed for repeal, with modifications to:
--remove the term "Best Overall” to align with 8802.166, which refers only to "performance
awards";

--make minor, nonsubstantive, editorial changes.

§802.164. Data Collection
New §802.164, relating to the collection of data, retains without modification the provisions of
8800.104 of this title, concurrently proposed for repeal.

§802.165. Board Classification

New §802.165, relating to Board classification, retains the provisions of 8800.105 of this title,
concurrently proposed for repeal, with modifications to make minor, nonsubstantive, editorial
changes.

8802.166. Performance Awards

New 8802.166, governing the Commission’'s performance awards, retains the provisions of
8800.106 of this title, concurrently proposed for repeal, with modifications to:

--remove the phrase "other thanin the first year of the implementation of this rule” from
subsection (d)(1) of this section. Under Chapter 800, this rule became effective September 29,
2003; therefore, this statement no longer applies;

--add "a listing of awards" as an additional item that may be included in the notice; and
--make minor, nonsubstantive, editorial changes.

8802.167. Workforce Investment Act Local Incentive Awards

New §802.167, relating to the WIA Local Incentive Awards, retains the provisions of §800.107
of this title, concurrently proposed for repeal, with modifications to:

--add that the "Commission may modify the assignment of awards based on factorsthat the
Commission identifies as extraordinary circumstances"; and

--make minor, nonsubstantive, editorial changes.

8802.168. Job Placement Incentive Awards
New §802.168, relating to the job placement incentive awards, retains the provisions of §800.108
of this title, concurrently proposed for repeal, with modifications to:

PR-Ch. 802 New Ch. - Intgty of Tx WF Syst (11.8.10)APPROVED 14



O© 00 NOoO Oolh WN P

ADDADDAIADNDE WOMWWWWWWWWWNRNRNRNONNNONNNNNRERREPRRERRRRE PP
VOO~ WNPO OOV ARONPROO®OMNOUNWNRERO ©O~NOOUNWNRO

--replace the term Choices "individual” with "eligible," as defined in §811.2 of this title;
--replace the term "contractors" with "workforce service providers," as defined in §802.2(15) of
this chapter;

--add that the "Commission may modify the assignment of awards based on factors that the
Commission identifies as extraordinary circumstances”; and

--make minor, nonsubstantive, editorial changes.

PART IIl. IMPACT STATEMENTS
Randy Townsend, Chief Financial Officer, has determined that for each year of the first five
years the rules will be in effect, the following statements will apply:

There are no additional estimated costs to the state and local governments expected as a result of
enforcing or administering the rules.

There are no estimated reductions in costs to the state and to local governments as a result of
enforcing or administering the rules.

There are no estimated losses or increases in revenue to the state or to local governments as a
result of enforcing or administering the rules.

There are no foreseeable implications relating to costs or revenue of the state or local
governments as a result of enforcing or administering the rules.

There are no anticipated economic costs to persons required to comply with the rules.

There is no anticipated adverse economic impact on small or microbusinesses as a result of
enforcing or administering the rules.

Economic Impact Statement and Regulatory Flexibility Analysis
The Agency has determined that the proposed rules will not have an adverse economic impact on
small businesses as these proposed rules place no requirements on small businesses.

The reasoning for these conclusions is as follows:

--In proposing a new Chapter 802, relating to integrity of the Texas workforce system, these
proposed rules consist largely of Agency rules dealing with contracting, Board restrictions,
Agency monitoring, Board and workforce service provider monitoring, performance and
accountability, corrective actions, remedies, and incentive awards proposed to be moved from
Chapters 800 and 801 and then consolidated in this new chapter, with appropriate language
modification and updating, and accompanying the concurrent repeal of those provisions in their
original locations.

--These proposed rules provide a more logical and orderly location; however, they do not include
significant substantive changes.

Rich Froeschle, Director of Labor Market and Career Information, has determined that there is
no significant negative impact upon employment conditions in the state as a result of the rules.
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Laurence M. Jones, Director, Workforce Development Division, has determined that for each
year of the first five years the rulesare in effect, the public benefit anticipated as a result of
enforcing the proposed rules will be to provide a centralized location for Commission rules
regarding the integrity of the Texas workforce system.

The Agency hereby certifies that the proposal has been reviewed by legal counsel and found to
be within the Agency's legal authority to adopt.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public comment, the Commission sought
the involvement of Texas's 28 Boards. The Commission provided the concept paper regarding
these rule amendments to the Boards for consideration and review on April 27, 2010. The
Commission also conducted a conference call with Board executive directors and Board staff on
April 30, 2010, to discuss the concept paper. During the rulemaking process, the Commission
considered all information gathered in order to develop rules that provide clear and concise
direction to all parties involved.

Comments on the proposed rules may be submitted to TWC Policy Comments, Workforce
Policy and Service Delivery, attn: Workforce Editing, 101 East 15th Street, Room 440T, Austin,
Texas 78778; faxed to (512) 475-3577; or e-mailed to TWCPolicyComments@twc.state.tx.us.
The Commission must receive comments postmarked no later than 30 days from the date this
proposal is published in the Texas Register.

The new rules are proposed under Texas Labor Code 8301.0015 and §302.002(d), which provide
the Texas Workforce Commission with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency services and activities.

The new rules affect Title 4, Texas Labor Code, particularly Chapters 301 and 302.
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CHAPTER 802. INTEGRITY OF THE TEXASWORKFORCE SYSTEM
SUBCHAPTER A. PURPOSE AND GENERAL PROVISIONS
8802.1. Purpose and General Provisions.
(@) The purpose of the rules contained in this subchapter is to implement Texas
Government Code, §2308.264 and §2308.267, including provisions relating to
directly delivering services, Local Workforce Development Board (Board)

contracting guidelines, and other conflict of interest provisions.

(b) Itis the intent of the Commission that these rules strengthen the confidence of the
public in the Texas workforce system.

(c) A Board may set local policies that are more restrictive than those set forth in this
subchapter.

(d) A Board shall develop the policies and procedures required by this subchapter.

(e) A Board member with an existing contract for workforce services shall comply with
this subchapter no later than the earliest of the following:

(1) theexpiration of the contract;
(2) the contractrenewal date; or
(3) theexpiration of the Board member's term or the Board member's resignation.

(f) Pursuantto Texas Government Code, Chapter 551 (Open Meetings Act), a Board
shall:

(1) postappropriate notice;
(2) ensurethatall public business or public policy over which the Board has
supervision or control is discussed, considered, or acted upon during a properly

posted and convened open meeting; and

(3) prepare and retain minutes or tape recordings of each open meeting of the
Board. The minutes shall:

(A) state the subject of each deliberation; and

(B) indicate each vote, order, decision, or other action taken.
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8802.2. Definitions.

In addition to the definitions contained in §800.2 and §801.23 of this title, the following
words or terms shall have the following meanings, unless the context clearly indicates

otherwise.

(1)

()

(3)

(4)

()

(6)

Agency grantees--Grantees that receive funding fromthe Agency, such as
Skills Development Fund, Wagner-Peyser 7(b), and Workforce Investment Act
(WIA) statewide, to provide workforce services.

Appearance of a conflict of interest--A circumstance in which the action of a
Board member, Board employee, workforce service provider, or workforce
service provider employee in a decision-making position appears to be:

(A) influenced by considerations of one or more of the following: gain to the
person, entity, or organization for which the person has an employment
interest, substantial financial interest, or other interest, whether direct or
indirect (other than those consistent with the terms of the contract); or

(B) motivated by design to gain improper influence over the Commission, the
Agency, or the Board.

Board decision-making position--A position with a Board that has final
decision-making authority or final recommendation authority on matters that
directly affect workforce service providers. A Board decision-making position
is one that performs the function of a Board's executive director, deputy
executive director, chief financial officer, lead contract manager, or lead
contract monitor.

Conflict of interest--A circumstance in which a Board member, Board
employee, workforce service provider, or workforce service provider's
employee is in a decision-making position and has a direct or indirect interest,
particularly a substantial financial interest, that influences the individual's
ability to perform job duties and fulfill responsibilities.

Corrective Action Plan--A plan developed and imposed by the Agency that
requires a Board or Agency grantee to take Agency-identified actions within a
specified time frame designed to correct specific instances of noncompliance
or other failures.

Hearing--An informal, orderly, and readily available proceeding held before an
impartial hearing officer at which a party or hearing representative may present
evidence to show that the Agency's determination of sanctions shall be
reversed, affirmed, or modified.
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(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

Hearing officer--An Agency employee designated to conduct hearings and
issue proposals for decision.

Hearing representative--Any individual authorized by a party to assist the party
in presenting the party's appeal. A hearing representative may be legal counsel
or another individual. Each party may have a hearing representative to assist
in presenting the party's appeal.

Level-one sanction--A sanction imposed by the Agency on a Board or Agency
grantee for significant inability or failure to perform as required by the
Agency, including performing or failing to perform due to a sanctionable act as
described in this subchapter. A level-one sanction may be associated with the
imposition of one or more penalties as referenced in this chapter.

Level-two sanction--A higher sanction than level one imposed by the Agency
on a Board or Agency grantee for severe inability or failure to perform as
required by the Agency, including performing or failing to performdue to a
sanctionable act as described in this chapter. A level-two sanction may be
associated with the imposition of more severe penalties than those imposed on
a Board or Agency grantee under a level-one sanction.

Level-three sanction--The highest sanction level imposed by the Agency ona
Board or Agency grantee for extreme inability or failure to perform as required
by the Agency, including performing or failing to perform due to a
sanctionable act as described in this chapter. A level-three sanction may be
associated with the imposition of the most severe penalties imposed on the
Board or Agency grantee.

Particular matter--A specific investigation, application, request for a ruling or
determination, rulemaking proceeding, administrative proceeding, contract,
claim, or judicial proceeding, or any other proceeding as defined in Texas
Government Code 8572.054(h)(2).

Party--The person or entity with the right to participate in a hearing authorized
by applicable statute or rule.

Substantial financial interest--An interest in a business entity in which a
person:

(A) owns 10 percent or more of the stock, shares, fair market value, or other
interest in the business entity;

(B) owns more than $5,000 of the fair market value of the business entity;

(C) ownsreal property if the interest is an equitable or legal ownership with a
fair market value of $2,500 or more used for the business entity;
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1 (D) receives funds from the business entity that exceed 10 percent of the
2 person's gross income for the previous year;
3
4 (E) is acompensated member of the board of directors or other governing
5 board of the business entity;
6
7 (F) servesasan elected officer of the business entity; or
8
9 (G) is related to a person in the first degree by consanguinity or affinity, as
10 determined under Texas Government Code, Chapter 573, who hasa
11 substantial financial interest in the business entity, as listed in
12 subparagraphs (A) through (F) of this section. Firstdegree of
13 consanguinity or affinity meansthe person's parent, child, adopted child,
14 or spouse.
15
16 (15) Workforce service provider--An entity or individual under contract with a
17 Board to operate:
18
19 (A) one or more Workforce Solutions Offices; or
20
21 (B) one or more programs (e.g., child care) or components of one or more
22 programs (e.qg., issuing checks for youth participating in summer
23 employment or performing child care billing).
24
25 (16) Workforce service provider employee in a decision-making position--A
26 position with a workforce service provider that includes the ability to commit
27 or bind the provider to a particular course of action with respect to carrying out
28 the provider's duties and activities under the contract.
29
30 SUBCHAPTER B. CONTRACTING
31
32 §802.21. Board Contracting Guidelines.
33
34 (@) Fiscal Integrity Provisions.
35
36 (1) A Board shall develop fiscal integrity evaluation indicators designed to
37 appraise the fiscal integrity of its workforce service providers.
38
39 (2) A Board shall assess its workforce service providers to ensure the providers
40 meet the requirements of the Board's fiscal integrity evaluation based on the
41 following schedule:
42
43 (A) contracts under $100,000--the fiscal indicators must be verified prior to
44 the award of the contract and at each renewal of the contract;
45
46 (B) contracts between $100,000 and $500,000--the fiscal indicators must be
47 verified prior to the award of the contract, at each renewal of the contract,
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(3)

(4)

(5)

and not less than biennially; and

(C) contracts over $500,000--the fiscal indicators must be verified prior to the
award of the contract, at each renewal of the contract, and not less than
once annually.

The fiscal integrity evaluation shall include the following provisions for
ensuring that workforce service providers are meeting performance measures
in compliance with requirements contained in:

(A) federal and state statutes and regulations and directives of the Commission
or Agency;

(B) Office of Management and Budget (OMB) circulars applicable to the
entity, such as OMB Circulars A-21, A-87, or A-122, and the Office of the
Governor's Uniform Grant Management Standards; and

(C) any other safeguards a Board has identified that are designed to ensure the
proper and effective use of funds placed under the control of its workforce
service providers.

The fiscal integrity evaluation shall also include the review and consideration
of the prospective or renewing workforce service provider's prior three-year
financial history before the Board awards or renews a workforce service
contract. The review shall include any adverse judgments or findings, such as
administrative audit findings; Commission, Agency, or Board monitor
findings; or sanctions by a Board or court of law.

The fiscal integrity evaluation may include provisions such as accounting for
program income in accordance with federal regulations, resolving questioned
costs and the repayment of disallowed costs in a timely manner, and
safeguarding fixed assets, as well as those referenced in the Agency's Financial
Manual for Grants and Contracts.

(b) Bonding, Insurance, and Other Methods of Securing Funds to Cover Losses.

(1)

()

A Board shall ensure that at least 10 percent of the funds subject to the control
of the workforce service providers is protected through bonds, insurance,
escrow accounts, cash on deposit, or other methods to secure the funds
consistent with this subchapter. A Board and its workforce service providers
may, consistent with this section, use any method or combination of methods
to meet this requirement. Atthe Board's discretion, the Board may pay for the
bonding, insurance, or other protection methods or require its workforce
service providers, to the extent allowable under state and federal law, to pay
for such protection.

In conducting the fiscal integrity evaluation required in this section, a Board
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(3)

(4)

(5)

(6)

may determine that more than 10 percent of the funds subject to the control of
its workforce service providers shall be secured through bonds, insurance,
escrow accounts, or other methods consistent with this subchapter.

Escrow of funds may also be used to satisfy the requirements of subsection (b)
of this section provided that:

(A) the funds placed in escrow require the signature of persons other than the
persons with signatory authority for the Board's workforce service
providers;

(B) the funds do not lapse due to requirements for timely expenditure of funds;
and

(C) this provision does not conflict with any provision in contract, rule, or
statute for the timely expenditure of funds.

If abond is used, a Board shall ensure that the bond is executed by a corporate
surety or sureties holding certificates of authority, authorized to do business in
the state of Texas.

A Board shall ensure, based on the schedule referenced in paragraph (a)(2) of
this section, that each of its workforce service providers is required to verify
that:

(A) the insurance or bond policy is valid, premiums are paid to date, the
company is authorized to provide the bonding or insurance, and the
company is not in receivership, bankruptcy, or some other status that
would jeopardize the ability to draw upon the policy;

(B) the escrow account balances are atan appropriate level,

(C) the method of securing the funds has not been withdrawn, drawn upon,
obligated for another purpose, or is no longer valid for use as the method
of security; and

(D) othersuch protectionsas are applicable and relied upon by the Board are
verified as in force.

A Board shall ensure that the workforce service providers are required to
disclose any changes in and circumstances regarding the method of securing or
protecting the funds under the workforce service providers' control.

(c) Standards of Conduct. A Board shall ensure that the workforce service providers:

(1)

comply with federal and state statutes and regulations regarding standards of
conduct and conflict of interest provisions including, but not limited to, the
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()
(3)

following:

(A) 29 C.F.R. 897.36(b)(3), which includes requirements from the Uniform
Administrative Requirements for Grants and Cooperative Agreements to
State and Local Governments;

(B) professional licensing requirements, when applicable; and

(C) applicable OMB circular requirements and the Office of the Governor's
Uniform Grant Management Standards.

avoid any conflict of interest or any appearance of a conflict of interest; and

refrain from using nonpublic information gained through a relationship with
the Commission, an Agency employee, a Board, or a Board employee, to seek
or obtain financial gains that would be a conflict of interest or the appearance
of a conflict of interest.

(d) Disclosures. A Board shall require its workforce service providers to disclose the
following:

(1)

()

(3)

Matters Subject to Disclosure. A Board shall ensure that its workforce service
providers promptly disclose in writing the following:

(A) A substantial financial interest that the workforce service provider, or any
of its workforce service provider employees in decision-making positions,
have in a business entity that is a party to any business transaction with a
Board member or Board employee who is in a Board decision-making
position;

(B) A giftgreater than $50 in value given to a Board member or Board
employee by a workforce service provider or its employees; and

(C) the existence of any conflict of interest and any appearance of a conflict of
interest, or the lack thereof.

Content of Disclosure. A Board shall ensure that its workforce service
providers' written disclosures contain the following:

(A) information describing the conflict of interest; and
(B) information describing the appearance of a conflict of interest, and actions
the workforce service providerand its employees will take in order to

prevent any conflict of interest from occurring.

Frequency of Disclosure. A Board shall ensure that its workforce service
providers disclose:
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19

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

(A) at leastannually, and as frequently as necessary, any conflict of interest
and any appearance of a conflict of interest;

(B) within 10 days of giving a gift greater than $50 in value as referenced in
this section; and

(C) at leastannually that no conflict of interest and no appearance of a conflict
of interest exists.

(4) Matters Not Subject to Disclosure. This provision does notapply to:

(A) a financial transaction performed in the course of a contract with the
Board; or

(B) atransaction or benefitthat is made available to the general public under
the same terms and conditions.

SUBCHAPTERC. LOCAL WORKFORCE DEVELOPMENT BOARD RESTRICTIONS

8§802.41. Board Member Conflicts of Interest.

(@)

(b)

(©)

(d)

Pursuantto WIA 8117(g) (29 U.S.C.A. §2832(0)), this section sets forth the state's
Board conflict of interest requirements for disclosure and declaration of a conflict of
interest by a Board member.

A Board member may not vote on any matter that would provide direct financial
benefit to the member or the member's immediate family, or on matters of the
provision of services by the member or the entity the member represents. No Board
member may participate in a decision in which the member has a direct or indirect
interest, particularly a financial interest, which is in substantial conflict with the
discharge of the duties of the Board.

A Board member shall avoid even the appearance of a conflict of interest. Prior to
taking office, Board members must provide to the Board Chair a written declaration
of all substantial business interests or relationships they, or their immediate families,
have with all businesses or organizations that have received, currently receive, or are
likely to receive contracts or funding from the Board. Such declarations shall be
updated within 30 days to reflect any changesin such business interests or
relationships. The Board shall appoint an individual to timely review the disclosure
information and advise the Board Chair and appropriate members of potential
conflicts.

Prior to a discussion, vote, or decision on any matter before a Board, if a member, or
a person in the immediate family of such member, has a substantial interest in or
relationship to a business entity, organization, or property that would be pecuniarily
affected by any official Board action, that member shall disclose the nature and
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33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

€)

extent of the interest or relationship and shall abstain from voting on or in any other
way participating in the decision on the matter. All such abstentions shall be
recorded in the minutes of the Board meeting.

Each Board must include in its organizational plan or bylaws, or in a separate code
of conduct, provisions for penalties, sanctions, or other disciplinary actions for any
direct violations of the Board conflict of interest policy. The following definitions
must be incorporated into those provisions.

(1) Immediate family--Any person related within the first degree of affinity
(marriage) or consanguinity (blood) to the person involved.

(2) Substantial interest--A person has a substantial interest:
(A) ina business entity if:
(i)  the person owns 10 percent or more of the voting stock or shares of
the business, owns 10 percent or more, or owns $5,000 or more, of

the fair market value of a business; or

(i)  funds received by the person from the business exceed 10 percent of
the person's gross income for the previous year;

(B) inreal property if the interest is an equitable or legal ownership with a fair
market value of $2,500 or more; or

(C) if the Board member is related to a person in the first degree of affinity or
consanguinity who hasa substantial interest as defined in subparagraph
(A) or (B) of this paragraph.

8802.42. Employment of Former Board Employees by Workforce Service Providers.

(@)

(b)

Post-Employment Restriction. In order to avoid a conflict of interest, a Board shall
ensure that the Board's workforce service providers shall not employ or otherwise
compensate a former Board employee who:

(1) wasina Board decision-making position as defined in 8802.2 of this chapter;
and

(2) wasemployed or compensated by the Board anytime during the previous 12
months.

Exceptions. Where there is no actual conflict of interest, but there is an appearance
of such a conflict,a Board in an open meeting may provide for an exception to the
period described in subsection (a) of this section by a vote of two-thirds of the
membership present. In making such a determination, the Board shall assess all
relevant factors, including, but not limited to, whether there is a critical need for the
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(©)

(d)

skills involved, the relative cost and availability of alternatives, and the need to
protect the integrity and stability of the Texas workforce system. In suchan
instance, the Board shall impose whatever terms and conditions it deems necessary
to mitigate the appearance of a conflict of interest.

Corrective Actions. A Board shall ensure that its contracts with workforce service
providers require compliance with this section and provide effective enforce ment

mechanisms allowing it to impose corrective actions, up to and including contract
termination, for violation of this section.

Particular Matter. A Board shall ensure that its workforce service providers shall not
employ or otherwise compensate a former Board employee to work on a particular
matter that the employee worked on for the Board, as defined in §802.2 of this
chapter. Nothingin this section shall prohibit a Board's workforce service provider
from employing or otherwise compensating a former employee of the Board who
worked on a particular matter for the Board as long as the former Board employee
never works on that same particular matter once employed or otherwise compensated
by the Board's workforce service provider.

8802.43. Prohibition against Directly Delivering Services.

(@)

(b)

©

(d)

A Board shall ensure, through the oversight and management of Board policies, that
it does not directly deliver or determine eligibility for workforce services in its local

workforce development area (workforce area) or contract with the following persons
or entities to deliver or determine eligibility for workforce services:

(1) A Board member;

(2) A business, organization, or institution that a Board member represents on the
Board;

(3) A Board member's business, organization, or institution in which a Board
member has a substantial financial interest; or

(4) A Board employee.

The prohibitions in this section do not apply to public education agencies, such as
community colleges and independent school districts, that have Board members who
fulfill the requirements set forth in Texas Government Code §2308.256(a)(3)(A).

A Board may grant a one-year exception to the prohibitions described in subsection
(a) of this section for a community-based organization that fulfills the requirements
set forth in Texas Government Code 82308.256(a)(2). The exception can be granted
only by a two-thirds vote of the members present in an open meeting and cannot be
granted for contracts for the operation of Workforce Solutions Offices.

A Board shall ensure that the Board, its members, or its employees do not directly
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(€)

control the daily activities of its workforce service providers. The Agency shall
review a Board's compliance through an examination of the Board's exercise of
direction and control over its workforce service providers. The Agency may use the
factors for testing the employment status as set out in §821.5 of this title.

Nothing in this section restricts a Board member or a Board member's organization
from receiving Texas workforce system services and thereby being a customer of a
Board's workforce service providers' services.

§802.44. Service Delivery Waiver Requests.

(@)

(b)

(©)

Purpose of Rule. Texas Government Code §2308.264,8§2308.267, and §2308.312 set
forth prohibitionsregarding service delivery, Board staffing, and developmental
services. Only under circumstances that fit the criteria specified in those statutes will
requests for waivers be granted.

Boards may submit a waiver request of the following provisions:

(1) Independent Service Delivery. A Board is prohibited from directly providing
workforce training and services, including operational functions normally
associated with such servicessuch as intake, eligibility determination,
assessment, and referral, unless a waiver is obtained.

(2) Separate Staffing. Board staff shall be employed separately and independently
of any person who provides workforce training and services, as described in
paragraph (1) of this section, unless the Board arranges for independent
evaluation of any other workforce services provided by the staffing
organization and obtainsa waiver.

(3) Developmental Services. A person who provides one-stop servicesata
Workforce Solutions Office shall not also provide developmental services
unless a waiver is obtained.

Requesting a Waiver.

(1) Waiver requests shall be submitted to the Commission and contain detailed
justification as specified in the respective statutes. The Commission shall
review and forward a recommendation to the Texas Workforce Investment
Council (TWIC) for consideration. TWIC will forward its recommendation to
the Governor for approval.

(2) Inrecommendingaction onsuch requests, the Commission shall apply only the
criteria specified in the respective statutes.

(d) Duration of Waiver.

(1) A waiver may be granted for a period less than, but not to exceed, the effective
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(2)

term of an approved plan and budget.

A waiver may be conditioned upon the Board's completion of stepstaken to
eliminate the need for a waiver.

SUBCHAPTER D. AGENCY MONITORING ACTIVITIES

§802.61. Purpose.

(@) The purpose of this subchapter is to set forth the Agency's monitoring provisions and
respective responsibilities of Boards, workforce service providers, and Agency
grantees.

(b) The rules contained in this subchapter apply in addition to any program-specific rules
to all programs administered by the Agency, except that to the extent of any conflict,
the program-specific ruleswill govern.

8802.62. Program and Fiscal Monitoring.

(a) Boards, workforce service providers, and Agency grantees shall cooperate with the
Agency's program and fiscal monitoring activities, site visits, reviews of
documentation, and requests for information. The Agency is committed to ensuring
the accountability of Boards, workforce service providers, and Agency grantees.
Therefore, monitoring activities have been developed to:

1)
()

©)

ensure programs achieve intended results;

ensure resources are efficiently and effectively used for authorized purposes
and are protected from waste, fraud, and abuse; and

ensure reliable and timely information is captured and reported to serve as the
basis to improve decision-making.

(b) The Agency shall conduct comprehensive monitoring activities to assess the
following for Boards, workforce service providers, and Agency grantees:

(1)

(2)

Progress in achieving program goals and maintaining fiscal accountability.
Program and fiscal monitoring activities include site visits, desk reviews, and
analyses of both financial and program outcomes to help identify potential
weaknesses before such weaknesses result in substandard performance or
questioned costs;

Compliance with applicable laws, regulations, provisions of contracts and
Board plans, and official directivesand circulars including, but not limited to,
U.S. Department of Labor (DOL) Training and Employment Guidance Letters,
DOL Training and Employment Notices, U.S. Department of Health and
Human Services guidance letters, Commission rules contained in Part 20 of
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this title (relating to the Texas Workforce Commission), Texas Workforce
Commission Workforce Development (WD) Letters, the Agency's Financial
Manual for Grants and Contracts, and other Agency guidance; and

(3) Compliance with the appropriate uniform administrative requirements for
grants and agreements applicable to the type of entity receiving funds, as
promulgated in the OMB circulars or rules. Monitoring activities shall
encompass both financial and programmatic monitoring and shall be evaluated
on a periodic basis. Monitoring reviews result in recommendations that
provide practical solutions used to take immediate corrective action.
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(c) Boards, workforce service providers, and Agency grantees are subject to auditand
review by the Agency. The Agency may auditand review all relevant records or a
sample of the records as needed to determine Board, workforce service provider, and

Agency grantee performance.

(d) Failure to comply with this subchapter shall result in corrective action and possible
sanctions pursuant to Subchapter G of this chapter (relating to Corrective Actions).

8802.63. Program Monitoring Activities.

The Agency shall conduct program monitoring activities to ensure that programs achieve
intended results. Processes and procedures used to determine Board, workforce service
provider, and Agency grantee performance may include review and evaluation of one or

more of the following:

(1) Program results or outcomes

(2) Performance measures

(3) Reportingaccuracy

(4) Record keepingand file maintenance
(5) Monitoring functions

(6) Self-monitoring activities

(7) Service delivery

(8) Automated systems and reporting

(9) Human resources

(10) Policies and procedures
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8802.64. Fiscal Monitoring Activities.

(@) The Agency shall conduct fiscal monitoring activities to ensure that resources are
efficiently and effectively used for authorized purposes and are protected from
waste, fraud, and abuse. Processes and procedures used to determine Board,
workforce service provider, and Agency grantee performance may include the
review and evaluation of one or more of the following:

(1)
()
(3)
(4)
()
(6)
(7)
(8)
(9)

Accounting and reporting systems

Budget methodologies

Cash management practices

Cost allocation plans and processes

Cash disbursement compliance and documentation
Program income identification and reporting
Insurance coverage and risk exposure
Oversight and monitoring functions

Payroll administration

(10) Purchasingand procurement processes and procedures

(11) Property accountability and safeguarding

(b) Processes and procedures used to determine Board, workforce service provider, and

Agency grantee performance shall include a review, evaluation, and determination
regarding compliance with the appropriate uniform administrative requirements for
grants and agreements as well as the appropriate cost principles applicable for the
type of entity receiving funds as listed in OMB circulars or rules.

(c) Processes and procedures used to determine Board, workforce service provider, and

Agency grantee performance shall include a review, evaluation, and determination

regarding compliance with the applicable requirements regarding cost categories and

cost limitations.

8802.65. Agency Monitoring Reports and Resolution.

(@) Monitoring Reports. The Agency's monitoring department shall issue the following

monitoring reports summarizing the results of monitoring activities. The reports
may include the observations, findings, and recommendations of the monitoring
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team and Board, workforce service provider, or Agency grantee responses to the
observations, findings, and recommendations.

(1) Management Letter. If there are no findings (i.e., administrative findings and/or
questioned costs), a management letter is issued.

(2) Draft Monitoring Report. If there are findings, a draft monitoring report is
issued, which sets forth a specified period in which to respond.

(3) Final Monitoring Report. A final monitoring report is issued, which may
include responses to the findings and recommendations.

(b) Initial Resolution. Based on the final monitoring report, the Agency's audit
resolution department shall issue an initial resolution, which notifiesa Board,
workforce service provider, or Agency grantee of administrative findings and
questioned costs and a specific time period for response.

(1) Administrative Findings.

(A) If the administrative findings set forth in the initial resolution are resolved,
a closure letter is issued.

(B) If the administrative findings set forth in the initial resolution are not
resolved, the findings remain open until the following year'saudit to
ensure follow-up.

(2) Questioned Costs.

(A) If the questioned costs set forth in the initial resolution are resolved, a
closure letter is issued.

(B) If the questioned costs set forth in the initial resolution are not resolved, an
initial determination is issued.

(c) Initial Determination. The Agency's audit resolution department shall issue an initial
determination notifying a Board, workforce service provider, or Agency grantee of
the following:

(1) Theunresolved questioned costs; and

(2) The 60-day period, fromissuance of the initial determination, to submita
response, including providing evidence or documentation of the appropriate
actions taken.

(d) Final Determination. If the questioned costs remain unresolved at the end of the 60-
day period, the Agency's audit resolution department shall issue a final determination
to notify a Board, workforce service provider, or Agency grantee of allowed or
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disallowed costs and to establish debts.

(e) If the administrative findings or questioned costs remain unresolved, the Agency's
Regulatory Integrity Division may request a sanction, as set forth in §802.125 of this
of this chapter (relating to Sanction Determination).

(f) Appeal Process

(1) Only final determinations regarding questioned costs issued by the Agency
may be appealed, pursuant to §802.142 of this chapter (relating to Appeal).

(2) Failure by a Board, workforce service provider, or Agency grantee to timely
request a hearing waives the right to a hearing. The final determination shall
constitute final Agency action and is not subject to further review.

(3) Ifanappealisrequested and approved, a hearing officer is designated and the
collection of debt is pending until final decision of the hearing.

§802.66. Accessto Records.
(@) Right of Access

(1) Agency. Allbooks, documents, papers, computer records, or other records
prepared by Boards, workforce service providers, or Agency grantees that are
pertinent to the use of any funds administered by the Agency are Agency
property. Boards, workforce service providers, or Agency granteesin
possession of such records shall be responsible for their secure and proper
maintenance. The Agency or its authorized representatives have the right of
timely and unrestricted accessto any such records in order to conduct
monitoring, audits, and examinations, and to make excerpts, transcripts, and
photocopies of such documents.

(2) Board or Agency grantee. A Board or its authorized representatives, and an
Agency grantee or its executive leadership, have the right of timely and
unrestricted access to any books, documents, papers, computer records, or
other records of workforce service providers that are pertinent to the use of any
funds administered by the Agency, in order to conduct monitoring, audits, and
examinations; and to make excerpts, transcripts, and photocopies of such
documents.

(b) The right of access also includestimely and unrestricted access to Board, workforce
service provider, and Agency grantee personnel for the purpose of interviews and
discussions related to such documents.

(c) Theright of access is not limited to any required record retention period but shall last
as long as the records are retained.
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(d)

€)

When a Board's relationship with the workforce service provider is terminated, the
Board's responsibility for maintenance and retention of records as well as the
Agency's right to access does not end.

Custody of Records.

(1) The Agency or the Board may request custody of records if either determines
that:

(A) the records possess long-term retention value; or

(B) the workforce service provideris unable or unwilling to physically retain
them.

(2) The Agency may request custody of records from an Agency grantee if the
Agency determines that:

(A) the records possess long-term retention value; or

(B) the Agency grantee is unable or unwilling to physically retain them.

(f) To comply with single audit requirements:

(1) the workforce service providershall retain the right of access to records in the
custody of the Agency or the Board; and

(2) the Agency grantee shall retain the right of access to records in the custody of
the Agency.

8802.67. Commission Evaluation of Board Oversight Capacity.

()

(b)

This section outlines the process and criteria used by the Commission to evaluate
Board capacity to oversee and manage local funds and the delivery of local
workforce services.

The Commission shall use oversight methods outlined in this chapter and e Isewhere
in statute and rules to evaluate each Board's performance and compliance with
applicable laws, regulations, provisions of contracts and Board plans, and official
directives and circulars including, but not limited to, DOL Training and Employment
Guidance Letters, DOL Training and Employment Notices, U.S. Department of
Health and Human Services guidance letters, Commission rules contained in Part 20
of this title, Texas Workforce Commission WD Letters, the Agency's Financial
Manual for Grants and Contracts, and other Agency guidance. In particular, the
Commission shall evaluate and make findings as appropriate relating to Board
fulfillment of responsibilities relating to:

(1) developing, maintaining, and upgrading comprehensive fiscal management and
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(4)

(5)

(6)

(c) The Commission shall rate each Board's capacity as "above standards,

accountability systems;

hiring, training, and retaining qualified staff to carry out the Board's oversight
activities;

selecting and overseeing workforce service providers to improve delivery of
workforce services;

overseeing and improving operation of Workforce Solutions Offices in the
workforce areaserved by the Board,

managing workforce service providers' performance across multiple Board
programs and achieving required performance targets; and

identifying and resolving long-standing oversight problems of the Board and
performance problems of workforce service providers.

within

standards,"” or "below standards.” The following criteria shall be used to set the
rating.

(1)

(2)

(3)

A Board will be rated as above standards if:

(A) the Board meets its targets as defined in 8800.2(13) of this title on 90
percent of its measures; and

(B) the Board does not miss the target on any single measure by more than 10
percent of target;

(C) there are no disallowed costs since the prior evaluation; and
(D) there are no repeat findings.
A Board will be rated as within standards if:

(A) the Board meets its targets as defined in 8800.2(13) of this title on 80
percent of its measures; and

(B) the Board does not miss the target on any single measure by more than 15
percent of target;

(C) disallowed costs do not exceed 1 percent of allocation; and
(D) there are no repeat findings.

A Board will be rated as below standards if the Board is:
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(A) found to notbe above or within standards or if there are significant
findings; or

(B) underalevel-one, -two, or -three sanction as defined in §802.123 of this
chapter.

(4) For the purpose of calculating "disallowed costs" as used in this section, do not
include such costs that meet the following three criteria: discovered, quantified,
and self-reported to the Commission by a Board unless the Commission finds
the disallowed costs were the result of gross mismanagement or other significant
violation of Board responsibilities;

(5) Notwithstanding any other provision of this section:

(A) The Commission may consider any extraordinary situation related to any
of the factors identified in subsection (b) of this section.

(B) The Commission may exclude from consideration under this section
performance on measures:

(i) related to new Board responsibilities; or

(i)  forwhich the Commission finds good cause exists for failure to
meet the target.

(d) Atleast annually, the Commission shall post the results of its evaluation of each
Board and each Board's performance on its Web site with explanation of the rating,
rating criteria, and performance measuresin a format that is readily accessible to and
understandable by a member of the public.

(1) The explanation shall include specifically how each of the criteria were applied
for each Board and how that affected the overall rating.

(2) Evaluations shall be performed using information at the Commission's disposal
at the time of the evaluation. If no updated information is available, the
Commission is not obligated to schedule a review or visit to confirm or obtain
new information.

(3) The Commission may update the Board ratings when new information
becomes available but does not intend to update them more often than
quarterly.

SUBCHAPTER E. BOARD AND WORKFORCE SERVICE PROVIDER MONITORING
ACTIVITIES

§802.81. Scope and Purpose.
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(a) The purpose of this subchapter is to set forth the provisions governing the monitoring

responsibilities of Boards and workforce service providers.

(b) The rules contained in this subchapter apply in addition to any program-specific rules

to all programs administered by the Agency, except that to the extent of any conflict,
the program-specific rule will govern.

8802.82. Board and Workforce Service Provider Monitoring.

(@)

(b)

Boards and workforce service providers shall ensure that regular oversight of their
own activities and regular monitoring of the activities of their workforce service
providers that receive public funds administered by the Agency, are conducted and
completed. Monitoring shall include monitoring of both the fiscal and program
performance of the workforce service providers administering and delivering
services. These monitoring activities shall be designed to ensure programsachieve
intended results and resources are efficiently and effectively used for authorized
purposes and are protected from waste, fraud, and abuse. Monitoring activities shall
be planned to focus on areas of highest risk to help ensure the most effective use of
monitoring resources.

Monitoring activities shall assess a workforce service provider's compliance with
applicable laws, regulations, provisions of contracts and Board plans, and official
directives and circulars including, but not limited to, DOL Training and Employment
Guidance Letters, DOL Training and Employment Notices, U.S. Department of
Health and Human Services guidance letters, Commission rules contained in Part 20
of this title, Texas Workforce Commission WD Letters, the Agency's Financial
Manual for Grants and Contracts, and other Agency guidance. The Board shall
assess the workforce service provider's compliance with the appropriate uniform
administrative requirements for grants and agreements applicable to the type of
entity receiving funds, as promulgated in OMB circulars or rules. These activities
shall encompass both financial and programmatic monitoring and shall be evaluated
on a periodic basis. Each Board and workforce service provider shall conduct
regular oversight and monitoring of its workforce service providers in order to:

(1) determine that expenditures have been charged to the cost categories and within
the cost limitations specified in the applicable laws and regulations;

(2) determine whether or not there is compliance with other provisions of applicable
laws and regulations; and

(3) provide technical assistance as necessary and appropriate.

(c) The monitoring function shall include the development and implementation of:

(1) arisk assessmenttool;

(2) amonitoring plan;
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(3) amonitoring program, including established policies and procedures; and
(4) reporting and resolution processes.

(d) The Board and workforce service provider shall develop and implement written
policies and procedures that describe and support the monitoring process.

§802.83. Risk Assessment.

(a) Boards and workforce service providers shall include the use of a risk assessment
tool in their monitoring functions.

(b) The risk assessmenttool shall identify high-risk workforce service providers and
high areas of risk within an individual workforce service provider's operation. The
entity responsible for including the risk assessment tool in their monitoring functions
shall be responsible for determining what constitutes high risk or an area of high risk.

(c) Boardsand workforce service providers shall establish monitoring schedules and
monitoring programs that best use monitoring resources. Boards and workforce
service providers shall quantify, as much as possible, and document areas of risk
identified for assessment.

§802.84. Monitoring Plan.

(@) Boards and workforce service providers shall develop their own local-level
monitoring plan based on the results of the risk assessment. This monitoring plan
shall incorporate the following:

(1) aschedule or timetable for monitoring Agency-funded activities; and

(2) identification of the type of review planned, such as on-site review,
comparative financial analysis, desk review, staff analysis, or other type of
appropriate review.

(b) Boards and workforce service providers may perform monitoring reviews either

formally or informally, but shall incorporate the risk assessment results in scheduling
decisions.

8802.85. Controls over Monitoring.

To ensure comprehensive and effective monitoring, Boards and workforce service
providers shall:

(1) require periodic reports from their workforce service providers outlining
monitoring reviews, noncompliance issues, and the status of corrective actions;
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(3)

(4)

ensure that a briefing regarding monitoring activities and findings is provided
to the Board or appropriate Board subcommittee at regularly scheduled
meetings;

require an annual evaluation of the monitoring function to determine its
effectiveness, by a person or entity independent of the monitoring function;
and

develop a written monitoring procedure to be used in monitoring both program
and fiscal operations.

8802.86. Reporting and Resolution Requirements.

(a) Boards and workforce service providers shall ensure that monitoring reports identify
instances of noncompliance with federal and state laws and regulations and Agency
policies, and provide recommendations for corrective actionand program quality
enhancements.

(b) Boards and workforce service providers shall ensure that timelines are established for
the completion of corrective actions, based on the severity of the deficiency, and
shall work with the workforce service providersto ensure implementation of
corrective actions.

(c) Boards and workforce service providers shall ensure that a copy of monitoring
reports is provided to Board members.

8802.87. Independent Audit Requirements.

Boards, workforce service providers, and Agency grantees are subject to the following
and shall ensure that an annual audit or program-specific audit is obtained in accordance
with the following:

(1)
(2)
©)

(4)

SUBCHAPTER F.

Single Audit Act Amendments of 1996 (Public Law 104-156);
OMB Circular A-133 and Compliance Supplement;

Government Auditing Standards (U.S. Government Accountability Office);
and

State of Texas Single Audit Circular within the Uniform Grant Management
Standards Act (Texas Government Code, Chapter 783).

PERFORMANCE AND ACCOUNTABILITY

§802.101. Scope and Purpose.

(@) The purpose of this subchapter is to:
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(b)

(©)

(@)

(b)

()

(1) ensure accountability of Boards, workforce service providers, and Agency
grantees, in meeting the needs of Workforce Solutions customers;

(2) ensure performance targets are met or exceeded; and
(3) describe the Commission policies for noncompliance.

The Agency may review financial, administrative, and performance data to evaluate
a Board, workforce service provider, or Agency grantee to determine the need for
sanctions.

To accomplish the purposes of this subchapter, the Agency may require atany point
during the year that a Board, workforce service provider, or Agency grantee
cooperates with remedial actions, including, but not limited to, entering into a
technical assistance planand other performance review and assistance activities.

8802.102. Performance Requirements and Expectations.

A Board shall meet or exceed expenditure and performance targets as set forth in its
contracts. The Commission shall determine the Boards' performance targets based
on federal and state performance standards and by using factors that may be
necessary to achieve the mission of the Commission and reflect local conditions.
The Commission approves individual Board performance targets annually, which
may be adjusted based on local conditions including, but not limited to, specific
economic conditions and demographic characteristics of the workforce area.

An Agency grantee shall meet or exceed expenditure and performance targets as set
forth in its contracts

A Board and Agency grantee shall comply with the following:

(1) applicable laws, regulations, provisions of contracts and Board plans, and
official directivesand circulars including, but not limited to, DOL Training and
Employment Guidance Letters, DOL Trainingand Employment Notices, U.S.
Department of Health and Human Services guidance letters, Commission rules
contained in Part 20 of this title, Texas Workforce Commission Workforce WD
Letters, the Agency's Financial Manual for Grants and Contracts, and other
Agency guidance;

(2) appropriate uniform administrative requirements for grants and agreements
applicable for the type of entity receiving funds as promulgated in OMB's
Uniform Grant Management Standards circulars or rules; and

(3) Agency-Board agreements and applicable program contracts.
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(d)

)

()

(9)

A Board's achievement of high levels of performance may result in the Commission
providing incentives for the Board as set forth in Subchapter | of this chapter. In
addition, the Commission may adopt additional performance incentives.

The failure of Boards or Agency grantees to meet minimum levels of performance as
referenced in their contracts may result in corrective actions, other performance
review and assistance activities, or sanctionsas specified in:

(1) Part 20 of this title, including this chapter;
(2) the contract with the Agency; or
(3) federal or state statute or rule.

A Board may submit to the Commission a request for a performance target
adjustment in the format prescribed by the Agency.

The Commission may determine what constitutes a necessary adjustment to local
performance targets and may consider specific economic conditions and
demographic characteristics to be served in the workforce area and other factors the
Commission deems appropriate including the anticipated impact of the adjustment
on the state's performance.

§802.103. Performance Review and Assistance.

(@)

(b)

(©)

The Commission’s intent is to define the role of performance review and assistance
provided by the Agency. The role of performance review and assistance is to work
with Boards, workforce service providers, and Agency grantees to:

(1) ensure successful service delivery outcomes; and

(2) provide accountability through technical assistance and contract management.
The Agency offersa sequence of interventions including the development of
technical assistance plans, on-site reviews, staff training, and continued contract
management and oversight.

Boards, workforce service providers, and Agency grantees shall ensure cooperation

and compliance with the Agency's performance review and assistance activities and
services.

§802.104. Performance Improvement Actions.

(@)

(b)

The Agency may assist Boards, workforce service providers, and Agency grantees
with strategies for improving compliance or performance.

A technical assistance plan, which may be jointly developed by the Agency with
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Boards or Agency grantees, may include, butis not limited to:
(1) identification of one or more specific performance improvement issues;
(2) assessment of specific technical assistance or training needs;

(3) selection of one or more specific technical assistance or training activities to be
implemented;

(4) identification of the appropriate entities to provide the technical assistance or
training, including the Board, the Agency, other Boards, or other entities;

(5) identification of a timeline for completion of the technical assistance or
training; and

(6) specific dates for reassessment of technical assistance or training needs and
completion of the specific technical assistance or training.

SUBCHAPTER G. CORRECTIVE ACTIONS

8802.121. Imposition of Corrective Actions and Corrective Action Plans.

(@)

(b)

(©)

(d)

At any time, the Agency may impose corrective actions for failure by a Board or
Agency grantee to ensure compliance with the following:

(1) oneor more contracted performance measures;

(2) oneormore contract provisions; or

(3) oneormore of the items listed in §802.102(c) of this chapter.
The Agency may impose corrective actions for failure by a Board or Agency
grantee to appropriately oversee of the delivery of servicesand ensure the effective
and efficient use of funds.

Failure to cooperate and comply with the Agency's performance improvement

actions, including technical assistance plans, may subject a Board or Agency grantee

to corrective actions.

The Agency may impose, in nonsequential order, the following corrective actions on
a Board or Agency grantee:

(1) Intentto Sanction
(2) Level-One Sanction

(3) Level-Two Sanction
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(4)

Level-Three Sanction

(e) The Agency may impose a higher level of sanction ona Board or Agency grantee, if
a sanction is currently imposed when another sanctionable act occursor is
discovered.

(f) Corrective Action Plan. To assist in correcting any deficiencies, a Board or Agency
grantee upon whom an intent to sanction or a sanction is imposed must enter into a
corrective action plan. A corrective action plan is developed by the Agency and may
include the elements of a technical assistance plan, as outlined in §802.104(b) of this
chapter. Inaddition, the Agency may require:

(1)
(2)
(3)

(4)
(5)
(6)
(7)

(8)

9)

(10)

(11)

(12)

(13)

participation in technical and quality assurance activities;
mandatory participation in training;

on-site visits by the Agency to oversee and assist with daily operations of a
Board or Agency grantee;

submission of additional or more detailed financial or performance reports;
modification of the Board's local plan;
issuing a notice of intent to revoke all or part of the affected local plan;

designation as a high-risk Board or an Agency grantee requiring additional
monitoring Visits;

appearances by the Board's executive director, other administrative officer, or
the Agency grantee's executive leadership, to report on activities and progress
in Commission meetings until performance is satisfactory;

meetings with the workforce area's chief elected officials, Board chair, Board
members, Board executive director, or Agency grantee's executive leadership;

formal Agency presentation to chief elected officials, Board members, or
Agency grantee's executive leadership;

Agency oversight and management of problem situations, such as the
appointment of a steward;

Agency approval of specified Board or Agency grantee actions (i.e.,
prohibition against entering into specific contracts or engaging in certain
activities without explicit prior approval of the Agency);

prohibition against a Board using designated workforce service providers,
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including state agencies and Workforce Solutions Office operators;
(14) paymentby reimbursement only, with required supporting documentation;
(15) delay, suspension, or denial of contract payments;
(16) reduction or deobligation of funds;

(17) ineligibility for additional discretionary or other funds, including incentive
awards;

(18) contract cancellation or termination; and

(19) other actions deemed appropriate by the Agency to assist the Board or
subrecipient of the Agency in correcting deficiencies.

§802.122. Intent to Sanction.
(@) The Agency may issue an intent to sanction to set forth:
(1) acorrective action plan and performance review and assistance activities;

(2) aspecific timeline for the implementation of the corrective action plan by a
Board or Agency grantee; and

(3) anopportunity to cure the sanctionable acts.

(b) There shall be no appeal to an intent to sanction.

§802.123. Sanctions.

(@) Level-One Sanction. The Agency may impose a level-one sanction ona Board or
Agency grantee for sanctionable acts. Sanctionable acts that occur during the
program, grant, fiscal, contract, or calendar year include, but are not limited to, the
following:

(1) failure to submit timely and accurate required financial or performance reports;
(2) failure to take corrective actions to resolve findings identified during
monitoring, investigative, or program reviews, including failure to comply

with a technical assistance plan developed by the Agency;

(3) failure to rectify or resolve all independent audit findings or questioned costs
within required time frames;

(4) failure to submit required annual audits;
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(5)
(6)
(7)

breach of administrative and service contract requirements;
failure to retain required service delivery and financial records; or

failure to meet the target on any contracted performance measure by more than
10 percent of target.

(b) Level-Two Sanction. The Agency may impose a level-two sanction on a Board or
Agency grantee for sanctionable acts. Sanctionable acts that occur during the
program, grant, fiscal, contract, or calendar year include, but are not limited to, the

following:

(1) failure to rectify a level-one sanction within six months of notice;

(2) committing a second sanctionable act;

(3) failure to rectify reported threats to health and safety of program participants
within 30 days of notice. Rectifying health and safety may include
investigating a complaint, taking appropriate corrective actions, or making
referrals to appropriate authorities; or

(4) failure to meetthe target on any contracted performance measure by more than

25 percent of target.

(c) Level-Three Sanction. The Agency may impose a level-three sanction on a Board or
Agency grantee for sanctionable acts. Sanctionable acts that occur during the
program, grant, fiscal, contract, or calendar year include, but are not limited to, the

following:

(1) failure to rectify a level-one sanction within one year of notice;

(2) failure to rectify a level-two sanction within six months of notice;

(3) committing multiple sanctionable acts;

(4) failure to rectify reported threats to health and safety of program participants
within 60 days of notice. Rectifying health and safety may include
investigating a complaint, taking appropriate corrective action, or making
referrals to appropriate authorities; or

(5) failure to meetthe target on any contracted measure by more than 25 percent

of target for two consecutive years.

8802.124. Penalties for Noncompliance with Requirements.

(@) The Agency may impose penalties on a Board or Agency grantee based on the
following criteria as determined appropriate by the Agency given the totality of the

PR-Ch.802 New Ch. - Intgty of Tx WF Syst (11.8.10)APPROVED 44



O© 00 NOoO Oolh WN P

ADDADDAIADNDE WOMWWWWWWWWWNRNRNRNONNNONNNNNRERREPRRERRRRE PP
VOO~ WNPO OOV ARONPROO®OMNOUNWNRERO ©O~NOOUNWNRO

(b)

(©)

(d)

)

(f)

circumstances surrounding the occurrence of the sanctionable act or acts:
(1) Severity, nature, duration, and extent;
(2) Previous occurrences of sanctionable acts; and

(3) Efforts by the Board, workforce service provider, or Agency grantee to prevent
the occurrence of the sanctionable act, including efforts to:

(A) obtain technical assistance, training, or other assistance from the
Agency;

(B) resolve monitoring findings; and
(C) prevent potential sanctionable acts.

The Agency may impose penalties for sanctionable acts listed in this subchapter.
Notwithstanding the list of sanctionable acts appearing after each specific level of
sanction in §802.123 of this subchapter, the Agency may assign a higher or lower
sanction level based on the severity or mitigating circumstances surrounding the
sanctionable acts.

The Commission may recommendto TWIC pursuant to Texas Government Code,
Chapter 2308, that one or more of the following be imposed on Boards:

(1) A reorganization plan under Texas Government Code 82308.268 for the
workforce areg;

(2) Arestructuring of the Board, including decertification of the current Board and
appointment and certification of a new Board;

(3) A merger of the workforce areainto one or more other workforce areas; or
(4) Any other penalty deemed appropriate by the Commission.

More than one corrective action may be imposed in response to one occurrence of a
sanctionable act. The corrective actions imposed for one or more occurrences of
sanctionable acts may correlate with the sanction level imposed ona Board or
Agency grantee.

A Board's or Agency grantee's failure to complete the corrective actions described in
this subchapter within the specified time limits may result in the Agency imposing
penalties under this subchapter and withholding contract payments to the Board or
Agency grantee.

Penalties for Second-Year WIA Nonperformance. If a Board fails to meet its targets
on 25 percent of its contracted measures by more than 20 percent of target for two
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)

consecutive program years, the Commission shall review the performance
deficiencies and shall make a recommendation to TWIC that it impose a
reorganization plan for the workforce area. The Commission's recommendation to
TWIC for reorganization of a workforce area may include one or more of the
corrective actions or penalties included in this subchapter. Notwithstanding this
subsection, the Commission may take other action deemed appropriate as consistent
with federal law.

Penalties for Failures Regarding the One-Stop Service Delivery Network. Failure of
a Board to ensure the continued operation of a one-stop service delivery network as
required by WIA 8121 and Chapter 801, Subchapter B, One-Stop Service Delivery
Network of this title, including failure to properly certify Workforce Solutions
Offices as defined in 8801.24 of this title, may result in the imposition of penalties as
provided in this subchapter, and the Agency's withholding of payment for any
administrative expenses until the Board demonstrates to the satisfaction of the
Agency that all of the required elements of a one-stop service delivery network are
operational.

8802.125. Sanction Determination.

(@)

(b)

(©)

(d)

)

The director of Agency's Workforce Development Division determines whether a
sanction shall be imposed, including whether it is appropriate to impose a sanction
level on the Board or Agency grantee and whether it is appropriate to assign a
penalty.

The Commission shall work in concert with TWIC, as appropriate, to impose
sanctions as required by Texas Government Code §2308.268 and §2308.269.

The Agency shall send a written notice of sanction determination (sanction
determination) to the following:

(1) Board:
(A) The Board's executive director or administrative officer;
(B) The Board's chair; and
(C) The lead chief elected official of the workforce area; or
(2) The Agency grantees' executive leadership.
The sanction determination date of notice shall be the date the sanction
determination is sent by certified mail. All sanction determinations shall be sent by

electronic transmission and by certified mail, return receipt requested.

The sanction determination shall include the following information:
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()

(1) thesanctionable act uponwhich the sanction was based,

(2) thesanction level in which the Board or Agency grantee is placed and the
conditions under which the sanction may be removed;

(3) the penalty and the effective date of the penalty;

(4) the corrective action required, including the timeline for completing the
corrective action; and

(5) thetechnical assistance contact from the Agency or other entity to assistin
completing the corrective action.

The Agency shall send the sanction determination at least 10 working daysin
advance of the effective date of the sanction.

SUBCHAPTER H. REMEDIES

8802.141. Informal Conferences and Informal Dispositions.

An informal conference is defined as an informal meeting between a Board or Agency
grantee and designee of the director of the Agency's Workforce Development Division,
held for the purpose of agreeing on a proposed informal disposition of a sanctionable act.
An informal conference shall be voluntary and shall not be a prerequisite to a hearing in
an appeal of a penalty.

§802.142. Appeal.

(@)

(b)

(©)

(d)

A Board or Agency grantee may appeal a final determination or sanction
determination; however, a recommendation to another entity by the Agency or
Commission under Subchapter G of this chapter (relating to Corrective Actions),
cannot be appealed.

A request for appeal of a final determination or sanction determination shall be filed
within 10 working days following the receipt of the determination. The appeal shall
be in writing and filed with the General Counsel, Texas Workforce Commission, 101
East 15th Street, Austin, Texas 78778. Failure by a Board, workforce service
provider, or Agency grantee to timely request a hearing waives the right to a hearing.

The Agency shall refer the request for appeal to an impartial hearing officer for a
hearing.

The Agency shall mail a notice of hearing to the Board or Agency grantee as
provided in §8802.125(c), and to their representatives, if any. The notice of hearing
shall be in writing and include:

(1) astatementof the date, time, place, and nature of the hearing;
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2)
(3)

a statement of the legal authority under which the hearing is to be held; and

a short and plain statement of the issues to be considered during the hearing.

8802.143. Hearing Procedures.

(@) The sanction determination hearing shall be conducted in person in Austin, Texas,
unless the parties agree to a telephonic hearing or request a different location.

(b)

()

The hearing shall be conducted informally and in such manner as to ascertain the
substantial rights of the parties. Allissues relevant to the appeal shall be considered
and addressed, and may include:

(1)

()

©)

(4)

Presentation of Evidence. The parties to an appeal may present evidence that
is material and relevant, as determined by the hearing officer. In conducting a
hearing, the hearing officer shall actively develop the record on the relevant
circumstances and facts to resolve all issues. To be considered as evidence in a
decision, any document or physical evidence must be entered as an exhibit at
the hearing.

Examination of Parties and Witnesses. The hearing officer shall examine
parties and any witnesses, and shall allow cross-examination to the extent the
hearing officer deems necessary to afford the parties due process.

Additional Evidence. The hearing officer, with or without notice to any of the
parties, may take additional evidence as deemed necessary, provided that a
party shall be given an opportunity to rebut the evidence if it is to be used
against the party's interest.

Appropriate Hearing Behavior. All parties shall conduct themselves in an
appropriate manner. The hearing officer may expel any individual, including a
party, who fails to correct behavior the hearing officer identifies as disruptive.
After expulsion, the hearing officer may proceed with the hearing and render a
decision.

Records.

(1)

(2)

(3)

The hearing record shall include the audio recording of the proceeding and any
other relevant evidence relied on by the hearing officer, including documents
and other physical evidence entered as exhibits.

The hearing record shall be maintained in accordance with federal and state
law.

Confidentiality of information contained in the hearing record shall be
maintained in accordance with federal and state law.
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8802.144. Postponements, Continuances, and Withdrawals.

(@)

(b)

(©)

The hearing officer may grant a postponement of a sanction determination hearing
for good cause ata party's request.

A continuance of a hearing may be ordered at the discretion of the hearing officer to
consider additional, necessary evidence or for any other reason the hearing officer
deems appropriate.

A Board or Agency grantee may withdraw an appeal at any time prior to the issuance
of the final decision.

8802.145. Evidence.

(@)

(b)

(©)

(d)

€)

Evidence Generally. Evidence, including hearsay evidence, shall be admitted if it is
relevant and if in the jJudgment of the hearing officer it is the kind of evidence on
which reasonably prudent persons are accustomed to rely in the conduct of their
affairs. However, the hearing officer may exclude evidence if its probative value is
outweighed by the danger of unfair prejudice, by confusion of the issues, or by
reasonable concern for undue delay, waste of time, or needless presentation of
cumulative evidence.

Exchange of Exhibits. Any documentary evidence to be presented during a
telephonic hearing shall be exchanged with all parties and a copy shall be provided
to the hearing officer in advance of the hearing. Any documentary evidence to be
presented at an in-person hearing shall be exchanged at the hearing.

Stipulations. The parties, with the consent of the hearing officer, may agree in
writing to relevant facts. The hearing officer may decide the appeal based on such
stipulations or, at the hearing officer's discretion, may set the appeal for hearing and
take such further evidence as the hearing officer deems necessary.

Experts and Evaluations. If relevant and useful, testimony froman independent
expert or a professional evaluation from a source satisfactory to the parties and the
Agency may be ordered by hearing officers, on their own motion, or at a party's
request. Any such expert or evaluation shall be at the expense of one or more of the
parties.

Subpoenas.
(1) The hearingofficer may issue subpoenas to compel the attendance of witnesses
and the production of records. A subpoena may be issued either at the request

of a party or on the hearing officer's own motion.

(2) A party requesting a subpoenashall state the nature of the information desired,
including names of any witnesses and the records that the requestor feels are
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necessary for the proper presentation of the case.

(3) Therequestshall be granted only to the extent the records or the testimony of
the requested witnesses appears to be relevant to the issues on appeal.

(4) A denial of asubpoenarequest shall be made in writing or on the record,
stating the reasons for such denial.

8802.146. Hearing Officer Independence and Impartiality.

()

(b)

(©)

(d)

A hearing officer presiding over a hearing shall have all powers necessary and
appropriate to conduct a full, fair, and impartial hearing. Hearing officers shall
remain independent and impartial in all matters regarding the handling of any issues
during the pendency of a case and in issuing their written proposals for decision.

A hearing officer shall be disqualified if the hearing officer has a personal interest in
the outcome of the appeal or if the hearing officer directly or indirectly participated
in the determination on appeal. Any party may present facts to the Agency in
support of a request to disqualify a hearing officer.

The hearing officer may withdraw from a hearing to avoid the appearance of
impropriety or partiality.

Following any disqualification or withdrawal of a hearing officer, the Agency shall
assign an alternate hearing officer to the case. The alternate hearing officer shall not
be bound by any findings or conclusions made by the disqualified or withdrawn
hearing officer.

8§802.147. Ex Parte Communications.

()

(b)

(©)

(d)

The hearing officer shall not participate in ex parte communications, directly or
indirectly, in any matter in connection with any substantive issue, with any interested
person or party. Likewise, no personshall attempt to engage in ex parte
communications with the hearing officer on behalf of any interested person or party.

If the hearing officer receivesany such ex parte communication, the other parties
shall be given an opportunity to review any such ex parte communication.

Nothing shall prevent the hearing officer from communicating with parties or their
representatives about routine matters such as requests for continuances or
opportunities to inspect the file.

The hearing officer may initiate communications with an impartial Agency employee
who has not participated in a hearing or any determination in the case for the limited
purpose of using the special skills or knowledge of the Agency and its staff in
evaluating the evidence.
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8802.148. Hearing Decision.

(@)

(b)

(©)

(d)

Following the conclusion of the hearing, the hearing officer shall promptly prepare a
written proposal for decision.

The proposal for decision shall be based exclusively on the evidence of record in the
hearing and on matters officially noticed in the hearing. The decisionshall include:

(1) alist of the individuals who appeared at the hearing;
(2) the findings of factand conclusions of law reached onthe issues; and
(3) theaffirmation, reversal, or modification of the sanctions.

The proposal for decision shall be submitted to the Agency's executive director for
issuance of a written decision on behalf of the Agency.

Unless a party files a timely motion for rehearing, the Agency may assume
continuing jurisdiction to modify or correct a decision until the expiration of 30
calendar days from the mailing date of the decision.

§802.149. Motion for Reopening.

(@)

(b)

(©)
(d)

If a party does not appear for a hearing, the party may request a reopening of the
hearing within 30 calendar days from the date the decision is mailed.

The motion for reopening shall be in writing and detail the reason for failing to
appear at the hearing.

The hearing officer may schedule a hearing on whether to grant the reopening.

The motion may be granted if the hearing officer determines that the party has shown
good cause for failing to appear at the hearing.

8802.150. Motion for Rehearing.

()

(b)

(©)

(d)

A Board or Agency grantee may file a motion for rehearing for the presentation of
new evidence within 30 days from the date the decision is mailed. A rehearingshall
be granted only for the presentation of new evidence.

A motion for rehearing shall be in writing and allege the new evidence to be
considered.

If the hearing officer determines that the alleged new evidence warrants a rehearing,
arehearing shall be scheduled at a reasonable time and place.

The hearing officer shall issue a written proposal for decision in response to a timely
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1 filed motion for rehearing. The proposal for decision shall be submitted to the
2 Agency's executive director for issuance of a final decision.
3
4 §802.151. Finality of Decision.
5
6 (@) The decision of the executive director is the final administrative decision of the
7 Agency after the expiration of 30 calendar days from the mailing date of the
8 decision, unless within that time:
9
10 (1) arequestforreopeningis filed with the Agency;
11
12 (2) arequestforrehearingis filed with the Agency; or
13
14 (3) the Agency assumes continuing jurisdiction to modify or correct the decision.
15
16 (b) Any decision issued in response to a request for reopening or rehearing or a
17 modification or correction issued by the Agency shall be final on the expiration of 30
18 calendar days from the mailing date of the decision, modification, or correction.
19
20
21 §802.152. Repayment.
22
23 (@) The Board and chief elected officials shall be jointly and severally liable for
24 repayment to the Agency from nonfederal funds for expenditures in the workforce
25 area thatare found by the Agency not to have been expended in accordance
26 §802.102 of this chapter.
27
28 (b) An Agency grantee shall be liable for repayment to the Agency from nonfederal
29 funds for expenditures that are found by the Agency not to have been expended in
30 accordance with §802.102 of this chapter.
31
32 SUBCHAPTERI. INCENTIVE AWARDS
33
34 §802.161. Scope and Purpose.
35
36 The purpose of incentive awards is to reward Boards that meet or exceed the performance
37 benchmarks identified in each incentive award and accomplish the Commission’s goals to
38 fulfill the workforce needs of employers and to put Texans to work. The Board is
39 responsible for providing strategic and operational planning for its workforce area. The
40 development of an integrated and coherent workforce development system at the local
41 level is the primary focus of Boards. Thus, this policy seeks to recognize Boards for
42 achieving high performance as a system, as well as high performance on behalf of
43 employers and the populations annually targeted by the Commission during the budget
44 process. Incentives will emphasize accountability, high performance, and continuous
45 improvement and support the state in achieving workforce development goals.
46
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§802.162. Definitions.

The following words and terms when used in this chapter shall have the following
meanings, unless the context clearly indicates otherwise.

(1)

(2)

©)

(4)

(5)

Allocation of Funds--The total yearly funds initially identified for allocation to
a Board for all programs. This does not include consideration of adjustments
in funding made to a specific program(s) by the Commission for purposes of
reallocating or redistributing those funds. This may include new allocations or
distributions made during a year that result from changes in law or new
funding made available to the Boards during a year.

Classification--Grouping of Boards with one or more common characteristics
(e.g., size) for the purpose of evaluating performance and giving incentive
awards.

Extraordinary Circumstances--Conditions that may have an impact on the
determination of which Boards may receive or be excluded from receiving
incentive awards, which may include, but are not limited to, matters such as
serious unforeseen events, unresolved audit or monitoring findings, sanctions,
unanticipated changes in economic conditions, the occurrence of a disaster, or
legislative changes having a direct impact on the Commission or Boards.

Local Coordination--Boards fostering leadership and cooperation to achieve
the most effective customer service results for their employers and residents
through one or more of the following:

(A) Memoranda of Understanding with required partners that achieve active
implementation and integration of related services;

(B) Memoranda of Understanding with partners required by WIA §121(b)(1)
but not required by 8801.27(b) of this title that include active
implementation and integration of related services;

(C) ongoingand regular communication and training on the best practicesand
benchmarksin building systems or delivering services; or

(D) demonstrating local coordination through other means as determined by
the Commission, such as by demonstrating coordination with
demonstration grants, youth opportunity grants, self-sufficiency grants,
and skills development grants.

Regional Cooperation--Boards working together as a cooperative unitin a
region to provide excellence in customer service through one or more of the
following:

(A) submitting joint plans or agreements;
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(6)

(B) engaging in ongoing and regular communication regarding the best
practices and working together to implement those practices by sharing
ideas, data, staff, and other resources;

(C) providing opportunities for joint training, conferences, and staff
interaction; or

(D) demonstrating regional cooperation through other means as determined by
the Commission.

Workforce development programs--Job-training, employment, and
employment-related educational programs and functions as listed in Texas
Labor Code 8302.021.

§802.163. Types of Awards.

The following are the two types of incentive awards:

(1)

()

Nonmonetary awards, which may be awarded annually based on high-
performance achievement and/or continuous improvement in meeting
performance measuresand may include plaques, certificates of achievement, or
other formalized recognition accolades.

Monetary awards, which include:

(A) performance awards issued under 8802.166 of this subchapter;

(B) WIA local incentive awards issued under 8802.167 of this subchapter;

(C) job placementincentive awards issued under §802.168 of this
subchapter; and

(D) other awards designated by the Commission.

§802.164. Data Collection.

(a) Boards are responsible for complete and accurate dataentry prior to Commission-
established deadlines.

(b) The Commission reserves the right not to consider data submitted after the deadline
or data that it finds to be inaccurate in its evaluation of performance for awards.
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§802.165. Board Classification.

(@) The Commission may group Boards in classifications for comparison purposes such
as for awarding incentives.

(b) In classifying Boards, the Commission may group Boards based on similarities or
differences among the Boards relating to:

(1) allocations of funds;
(2) prior performance; or

(3) demographic, economic, or other characteristics of the individual workforce
areas.

8802.166. Performance Awards.

(@) The Commission may determine the amount of funds for use to reward performance
annually.

(b) Incentive awards for performance may be given in each classification and the
Commission may give more than one award in each classification.

(c) The Commission may use any combination of existing state or federal performance
measures and may develop its own measures to evaluate performance.

(1) If the Commission includesa measure that does not already have a target, the
Commission may:

(A) setan incentive target for the sole purpose of evaluating eligible Boards
for the incentive awards (failure to meet an incentive target does not
subject the Board to sanction);

(B) rate performance based on each Board's "relative improvement™ in
performance from the prior year; or

(C) compare exhibited performance among the Boards in a classification if the
measure allows comparability across Boards of different sizes. (For
example, the "percent of job orders timely posted™ allows performance to
be measured across Boards of different sizes, but the "number of job
orders timely posted" does not.)

(2) The Commission may use a measure and a subset of a measure in the same
year. Forexample, the Commission could include one measure that considers
employers with job postings in the job matching system and another measure
that considers employers with job postings in targeted occupations.
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(d) If the Commission is considering issuing awards under this section, the Commission
shall notify Boards of the method by which performance shall be evaluated for the
purpose of giving awards under this rule for that year.

(1) The notice required under this subsection shall be provided to the Boards
concurrent with their yearly contracts.

(2) The notice may include:
(A) alisting of the Boards assigned to each classification;
(B) alisting of awards;

(C) alisting of the performance measures to be included in each evaluation
category including:

(i) the period of evaluation for each performance measure; and
(ii) the method of evaluation for each performance measure;

(D) the weightings to be used to aggregate the performance measures to allow
each Board's overall performance to be ranked and also encourage an
emphasis on employer-focused measures;

(E) the anticipated amount of funds available to be awarded; and
(F) other criteria to be used to identify superior performance.

(e) The Commission shall rank a Board's performance for each performance measure as
follows.

(1) For measures that have performance targets, the Commission shall determine
each Board's "success rate” by dividing the Board's actual performance by its
target for the measure.

(2) For measures that have no performance targets, the Commission shall
determine each Board's actual performance (or change in performance if that
was the method identified as the method for evaluation) and call this the
"performance rate."

(3) For each measure, the Commission shall replace the "success rate™ or the
"performance rate" with a ranking. The Board with the "best" ranking in its
classification shall be ranked "1," the second best ranked "2," etc. If two
Boards in a classification are tied for a position, such as second place, both

shall be ranked "2" and the Board with the next "best" ranking shall be ranked

ng
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(f) The Commission shall assign each Board a final rank as follows.

(1) The Commission shall use the weightings identified in subsection (d)(2) (D) of
this section to determine the weighted rank of the performance rankings
assigned under subsection (e) of this section.

(2) Each Board's weighted rank shall be converted to an overall ranking within the
Board's classification. Thatis, the Board with the lowest weighted rank in a
classification is ranked "1," the second lowest ranked "2," etc. If two Boards
are tied for a position such as second place, both shall be ranked "2" and the
next "best" Board will be ranked "4."

(9) The award for each classification shall be given to the Board in the classification
with the best overall ranking. If the Commission is assigning more than one award
in a classification, the Boards with the highest rankings shall receive the award.

(h) Boards that receive a performance award shall use the incentive award to carry out
workforce activities as allowed by state and federal laws.

(i) The Commission may modify the assignment of awards based on factors that the
Commission identifies as extraordinary circumstances.

8802.167. Workforce Investment Act Local Incentive Awards.

(@) The Commission shall determine annually the total amount of funds to be awarded
from funds available through the WIA 8128(a) and §133(a)(1) for local incentive
awards.

(b) WIA local incentive awards may be awarded for one or more of the following:

(1) regional cooperation among workforce areas;

(2) local coordination of activities carried out under WIA; and

(3) exemplary performance on performance measures.

(c) Theapplication for WIA local incentive awards shall be as follows.

(1) Only those Boards submitting a written application shall be eligible for WIA
local incentive awards (other than awards for exemplary performance, which
do notrequire a written application).

(2) The Commission shall issue instructionsannually identifying the amount of

funds available for awards, the maximum number of awards, and instructions
for submitting applications for WIA local incentive awards.
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(d) Awards may be made based on consideration of various factors consistent with WIA
goals such as:

(1)

(2)

(3)

(4)

(5)

(6)

identified changes in economic conditions, population characteristics, and the
service delivery system in the workforce area;

reported performance for each contract performance measure relative to other
Boards;

demonstrated performance in the elements considered most critical in
accomplishing overall system goals, which includes performance related to
each of the items listed in §802.168(b) of this subchapter;

improved performance relative to the preceding year;

demonstrated compliance with all expenditure requirements as required by
§800.63(h) of this title; and

finalized monitoring reports and resolution activities.

(e) Boardsthatreceive a WIA local incentive award shall use the award to carry out
workforce activities as allowed by state and federal laws.

(f) The Commission may modify the assignment of awards based on factors that the
Commission identifies as extraordinary circumstances.

§802.168. Job Placement Incentive Awards.

(@) The Commission may set aside an amount of funds for job placement incentive
awards during the annual budget process or at other times during the year as deemed
appropriate by the Commission based on the funds available to meet the objectives
of the Commission. For the purposesof this section, the term "Choices eligible"
shall have the same meaning as set forth in §811.2 of this title.

(b) Administration through Boards shall be as follows.

(1)

(2)

The Commission shall administer the job placement incentive awards through
the Boards by distributing funds to Boards that demonstrate the highest
percentage of increase in employment of Choices eligibles in higher wage jobs.
Awards may be given in each classification and the Commission may give
more than one award in each classification.

Boards receiving a distribution of funds shall establish policiesand procedures
to create incentives for their workforce service providers. The Boards shall
determine how the local awards of funds are expended to provide incentives to
workforce service providers within the workforce area for effective
employment of Choices eligibles in higher wage jobs. The Boards shall ensure
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that workforce service providers receiving the job placement incentive awards
use the funds for expenses relating to education, training, and support services
as necessary to prepare, place, and maintain Choices eligibles in employment
leading to self-sufficiency.

(c) The criteria for distributing award funds to Boards shall be the same as the measure
of higher wage jobs. The measure of higher wage jobs shall use the most recent
available in unemployment insurance (Ul) wages reported quarterly by employers
for Choices eligibles in employment and be determined by:

(1) eachworkforce area's baseline average quarterly reported Ul wages for all
Choices eligibles in employment during a 12-month period designated by the
Commission;

(2) eachworkforce area's average quarterly Ul wages for all Choices eligibles in
employment during the 12-month period subsequent to the baseline
measurement period; and

(3) comparingthe average quarterly Ul wages for all Choices eligibles in
employment for the two measurement periods to determine Boards that have
achieved the highest percent increase in overall wages to Choices eligibles.

(d) The Commission may modify the assignment of awards based on factors that the
Commission identifies as extraordinary circumstances.
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	New §802.85, relating to controls over monitoring, retains the provisions of §800.357 of this title, concurrently proposed for repeal, with modifications to replace the terms "subrecipients" and "contract service providers" with "Boards" and "workforce service providers," as defined in §800.2(3) of this title and §802.2(15) of this chapter, respectively. 

	§802.86. Reporting and Resolution Requirements 
	§802.86. Reporting and Resolution Requirements 
	§802.86. Reporting and Resolution Requirements 

	New §802.86, the reporting and resolution requirements for Boards and workforce service providers, retains the provisionsof §800.358 of this title, concurrentlyproposedfor repeal, with modifications to: --replace the terms "subrecipient" and "contract service providers" with "Boards" and "workforce service providers," as defined in §800.2(3) of this title and §802.2(15) of this chapter, respectively; --replace the term "governing Board" with "Board members" for better clarity; --remove the requirement that 

	§802.87. Independent Audit Requirements 
	§802.87. Independent Audit Requirements 
	§802.87. Independent Audit Requirements 

	New §802.87 requires that Boards, workforce service providers, and Agency grantees shall ensure that an annual audit or program-specific audit is obtained in accordance with the following: 
	(1) 
	(1) 
	(1) 
	Single AuditActAmendments of1996(Public Law 104-156); 

	(2) 
	(2) 
	OMB Circular A-133 and Compliance Supplement; 

	(3) 
	(3) 
	Government Auditing Standards (U.S. Government Accountability Office); and 

	(4) 
	(4) 
	State of Texas Single Audit Circular within the Uniform Grant Management Standards Act (Texas Government Code, Chapter 783). 


	This new section aligns with current independent audit requirements, and does not retain the provisions of repealed §800.359. 
	The Commission proposes new Subchapter F, Performance and Accountability, as follows: 
	SUBCHAPTER F. PERFORMANCE AND ACCOUNTABILITY 

	New Subchapter F contains performance and accountability provisions of the Integrity of the Texas Workforce System rules, specifically, scope and purpose; performance requirements and expectations; performance review and assistance; and performance improvement actions. 

	§802.101. Scope and Purpose 
	§802.101. Scope and Purpose 
	§802.101. Scope and Purpose 

	New §802.101, relating to the scope and purpose of Subchapter F, retains the provisions of §800.151of this title, concurrently proposedfor repeal, with modifications to: --replace the term "subrecipients of the Agency" with "workforceservice providers," and "Agency grantees" as defined §802.2(15) and §802.2(1) of this chapter, respectively; --replace the term performance "standards" with "targets" to align with §802.2(13) of this title, concurrently proposed for amendment; --replace the term "Performance Im

	§802.102. Performance Requirements and Expectations 
	§802.102. Performance Requirements and Expectations 
	§802.102. Performance Requirements and Expectations 

	New §802.102, relatingto the Commission's performance requirements andexpectations, retains the provisions of §800.81of this title, concurrentlyproposedfor repeal, with modifications to: --add the term "Agency grantee" as defined in §802.2(1) of this chapter; --provide a more comprehensive list of items with which Boards and Agency grantees must comply; --add that "the Commission may adopt additional performance incentives"; --add that a request for a performance target adjustment must be submitted "in the 

	§802.103. Performance Review and Assistance 
	§802.103. Performance Review and Assistance 
	§802.103. Performance Review and Assistance 

	New §802.103, relatingto the Commission's role in performancereview andassistance, retains the provisions of §800.83(a),(c), and(d) of this title, concurrentlyproposedfor repeal, with modifications to: --replace the term "Performance ImprovementPlan" with "technical assistanceplan." The Commission's intent is to clarify that a technical assistance plan is not punitive; rather it outlines strategies to assist a Board with improving compliance or performance. Thus, the Commission 
	believes this new term better describes the plan; --replace the terms "subrecipients" and "contractors" with "workforce service providers" and "Agencygrantees," as definedin §802.2(15) and §802.2(1) of this chapter,respectively; and --make minor, nonsubstantive, editorial changes. 

	§802.104. Performance Improvement Actions 
	§802.104. Performance Improvement Actions 
	§802.104. Performance Improvement Actions 

	New §802.104, relating to performance improvement actions, retains the provisions of §800.83(e) of this title, concurrentlyproposedfor repeal, with modifications to: --replace the term "Performance Improvement Plan" with "technical assistance plan." The Commission's intent is to clarify that a technical assistance plan is not punitive; rather it outlines strategies to assist a Board with improving compliance or performance. Thus, the Commission believes this new term better describes the plan; --replace the
	SUBCHAPTER G. CORRECTIVE ACTIONS 
	The Commission proposes new Subchapter G, Corrective Actions, as follows: 
	New Subchapter G contains the corrective actions provisions of the Integrity of the Texas Workforce System rules, specifically, impositionof corrective actions and correctiveaction plans; intent to sanction; sanctions; penalties for noncompliance with requirements; and sanction determination. 

	§802.121. Imposition of Corrective Actions and Corrective Action Plans 
	§802.121. Imposition of Corrective Actions and Corrective Action Plans 
	§802.121. Imposition of Corrective Actions and Corrective Action Plans 

	New §802.121(a), relatingto the Agency's ability to imposecorrective actions for failureby a Board or Agency grantee to ensure compliance with contracted performance measures; contract provisions; and items listed in §802.102(b) of this chapter, retains the provisions of §800.171(a) of this title, concurrently proposed for repeal, with modifications to: --add the term "Agency grantee," as defined in §802.2(1) of this chapter; and --make minor, nonsubstantive, editorial changes. 
	New §802.121(b) provides that the Agency may impose correctiveactions for failure bya Board or Agency grantee to appropriately oversee of the delivery of services and ensure the effective and efficient use of funds. The Commission's intent is to convey a Board's responsibility to actively oversee the management of funds and the appropriate delivery of services to ensure that the needs of the workforce area's citizens are addressed within the resources allocated by the Commission. 
	New §802.121(c), relating to a Board or Agency grantee's failure to cooperate and comply with the Agency's performance improvement actions, includingtechnical assistance plans, retains the provisions of §800.83(f) of this title, concurrentlyproposedfor repeal, with modifications to replace "Performance Improvement Plan" with "technical assistance plan." The Commission's intentis to clarify that atechnical assistance plan is notpunitive; rather it outlines strategies to assist a Board with improving complian
	New §802.121(d), settingforth the four, nonsequential, correctiveactions the Agencymay impose, retains the provisions of §800.172(d), of this title, concurrently proposed for repeal, without modifications to make minor, nonsubstantive, editorial changes. 
	New §802.121(e), providing that the Agency may impose a higher level of sanction on a Board or Agency grantee, if a sanction is currently imposed when another sanctionable act occurs or is discovered, retains the provisions of §800.171(b) of this title, concurrently proposed for repeal, with modifications to: --replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1) of this chapter; and --make minor, nonsubstantive, editorial changes. 
	New §802.121(f), relating to a corrective action plan, retains the provisions of §800.174(b) of this title, concurrently proposed for repeal, with modifications to: --replace the terms "Board's contractor" and "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1) of this chapter; --replace the term "Texas Workforce Center" with "Workforce Solutions Office," as definedin §801.23(4) of this title, concurrently proposedfor amendment; and adds that the Agency may require a Board or Agency 

	§802.122. Intent to Sanction 
	§802.122. Intent to Sanction 
	§802.122. Intent to Sanction 

	New §802.122, relating to the Agency's issuance of an intent to sanction, retains the provisions of §800.161 of this title, concurrentlyproposedfor repeal,with modifications to: --remove the provision of §800.161(b) that "an Intent to Sanction letter shall not be required prior to the Agencyplacinga Boardin sanctionstatus or assessinga penalty." Inaccordance with §802.121(d) corrective actions may be imposed in nonsequential order; and --make minor, nonsubstantive, editorial changes. 

	§802.123. Sanctions 
	§802.123. Sanctions 
	§802.123. Sanctions 

	New §802.123, relating to sanctionable acts for which the Agency may impose a level-one, level-two, or level-three sanction on a Board or Agency grantee, retains the provisions of §800.172 of this title, concurrently proposed for repeal, with modifications to: --replace the term "Performance Improvement Plan" with "technical assistance plan." The Commission's intent is to clarify that a technical assistance plan is not punitive; rather it outlines strategies to assist a Board with improving compliance or pe

	§802.124. Penalties for Noncompliance with Requirements 
	§802.124. Penalties for Noncompliance with Requirements 
	§802.124. Penalties for Noncompliance with Requirements 

	New §802.124(a), setting forth that the Agency may impose penalties on a Board or Agency grantee based on the criteria as determined appropriate by the Agency given the totality of the 
	circumstances surrounding the occurrence of the sanctionable act or acts, retains the provisions of §800.174(a) of this title, concurrently proposed for repeal, with modifications to: --remove the term "corrective actions," which no longer applies to this subsection; and --replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1) of this chapter. 
	New §802.124(b) provides that the Agency may impose penalties for sanctionable acts listed in this subchapter. Notwithstandingthe list of sanctionable acts appearingafter eachspecific level of sanction in §802.123 of this subchapter, the Agency may assign a higher or lower sanction level based on the severity or mitigating circumstances surrounding the sanctionable acts. This new subsection retains the provisions of §800.171(b) and §800.174(d) of this title, concurrently proposed for repeal, with modificati
	New §802.124(c), relating to penalties that the Commission may recommend to TWIC for imposition on Boards, retains the provisions of §800.174(c)(7) -(10) of this title, concurrently proposed for repeal, with modifications to make minor, nonsubstantive,editorial changes. 
	New §802.124(d), settingforth that more thanone correctiveaction maybe imposed in response to one occurrence of a sanctionable act, and that the corrective actions imposed for one or more occurrences maycorrelatewith the sanction level imposedon a Board or Agencygrantee, retains the provisions of §800.174(d) of this title, concurrently proposed for repeal, with modifications to replace the term "subrecipient of the Agency" with Agency grantee," as defined in §802.2(1) of this chapter. 
	New §802.124(e), settingforth that a Board's or Agency grantee's failure to complete the corrective actions described in this subchapter within the specified time limits may result in the Agency imposingpenalties under this subchapter and withholding contract payments to the Board or Agency grantee, retains the provisions of §800.175(a)(2) of this title, concurrently proposed for repeal, with modifications to: --add the term "Agency grantee," as defined in §802.2(1) of this chapter; and --replace the term "
	New §802.124(f), relatingto penalties for second-year WIA nonperformance, retains the provisions of §800.175(b) of this title, concurrently proposed for repeal, with modifications to clarify how the Commissionintendsto measure thesecriteria. 
	New §802.124(g), relatingto penalties for failures regardingthe one-stopservice delivery network, retains the provisions of §800.175(d) of this title, concurrently proposedfor repeal, with modifications to: --remove the term "WIA" to clarify that this rule applies to all administrative expenses; --add that a Board's "failure to properlycertifyWorkforce Solutions Offices as definedin §801.24 of this title" may result in imposition of penalties and withholding of payment of administrative expenses; and --make

	§802.125. Sanction Determination 
	§802.125. Sanction Determination 
	§802.125. Sanction Determination 

	New §802.125, relating to sanction determination process, retains the provisions of §800.18 of this title, concurrently proposed for repeal, with modifications to: --add the term "Agency grantee," as defined in §802.2(1) of this chapter; --replace the term "Texas Council on Workforce and Economic Competitiveness" with "TWIC," as definedin §800.2(19) of this title, concurrentlyproposedfor amendment; --add "Agency grantees' executive leadership" as a recipient of the sanction determination; --replace the refe
	SUBCHAPTER H. REMEDIES The Commission proposes new Subchapter H, Remedies, as follows: 
	New Subchapter H contains the remedies provisions of the Integrity of the Texas Workforce System rules, specifically, informal conferences and informal dispositions; appeal; hearing procedures;postponements,continuances,and withdrawals; evidence; hearingofficer independenceand impartiality; ex partecommunications; hearingdecision; motionfor reopening; motion for rehearing; finality of decision; and repayment. 

	§802.141. Informal Conferences and Informal Dispositions 
	§802.141. Informal Conferences and Informal Dispositions 
	§802.141. Informal Conferences and Informal Dispositions 

	New §802.141, defining an informal conference, retains the provisions of §800.176 of this title, concurrently proposed for repeal, with modifications to: --replace the term "subrecipient of the Agency" with "Agency grantee," as defined in §802.2(1) of this chapter; and --make minor, nonsubstantive, editorial changes. 

	§802.142. Appeal 
	§802.142. Appeal 
	§802.142. Appeal 

	New §802.142, setting forth the procedures under which a Board or Agency grantee may appeal a final determination or sanction determination, retains the provisions of §800.191 of this title, concurrently proposed for repeal, with modifications to: --add the term "Agency grantee," as defined in §802.2(1) of this chapter; --add the statement that "Failure by a Board, workforce service provider, or Agency grantee to timely request a hearing waives the right to a hearing"; and --make minor, nonsubstantive, edit

	§802.143. Hearing Procedures 
	§802.143. Hearing Procedures 
	§802.143. Hearing Procedures 

	New §802.143, setting forth the procedures for sanctiondeterminationhearings, retainswithout modification the provisions of §800.192of this title, concurrently proposedfor repeal. 

	§802.144. Postponements, Continuances, and Withdrawals 
	§802.144. Postponements, Continuances, and Withdrawals 
	§802.144. Postponements, Continuances, and Withdrawals 

	New §802.144, setting forth the circumstances under which a sanction determination hearing may be postponed, continued, or withdrawn, retains the provisions of §800.193 of this title, concurrently proposed for repeal, with modifications to add the term "Agency grantee," as defined in §802.2(1) of this chapter. 

	§802.145. Evidence 
	§802.145. Evidence 
	§802.145. Evidence 

	New §802.145, relatingto evidence generally, exchange of exhibits, stipulations, experts and evaluations, and subpoenas, retains without modification the provisions of §800.194 of this title, concurrently proposed for repeal. 

	§802.146. Hearing Officer Independence and Impartiality 
	§802.146. Hearing Officer Independence and Impartiality 
	§802.146. Hearing Officer Independence and Impartiality 

	New §802.146, relatingto the independenceandimpartiality of hearingofficers, retainswithout modification the provisions of §800.195of this title, concurrentlyproposedfor repeal. 

	§802.147. Ex Parte Communications 
	§802.147. Ex Parte Communications 
	§802.147. Ex Parte Communications 

	New §802.147, relating to ex parte communications, retains without modification the provisions of §800.196 of this title, concurrentlyproposedfor repeal. 

	§802.148. Hearing Decision 
	§802.148. Hearing Decision 
	§802.148. Hearing Decision 

	New §802.148, relating to the procedures for a hearing decision, retains without modification the provisions of §800.197 of this title, concurrently proposed for repeal. 

	§802.149. Motion for Reopening 
	§802.149. Motion for Reopening 
	§802.149. Motion for Reopening 

	New §802.149, relating to a motion for reopening, retains without modification the provisions of §800.198 of this title, concurrently proposed for repeal. 

	§802.150. Motion for Rehearing 
	§802.150. Motion for Rehearing 
	§802.150. Motion for Rehearing 

	New §802.150, relating to a motion for rehearing, retains the provisions of §800.199 of this title, concurrently proposed for repeal, with modifications to add the term "Agency grantee," as defined in §800.2(1) of this chapter. 

	§802.151. Finality of Decision 
	§802.151. Finality of Decision 
	§802.151. Finality of Decision 

	New §802.151, relatingto finality of decision, retains without modification the provisions of §800.200of this title, concurrently proposedfor repeal. 

	§802.152. Repayment 
	§802.152. Repayment 
	§802.152. Repayment 

	New §802.152, relating to repayment to the Agency by a Board and chief elected officials, or an Agencygrantee, retains the provisionsof §800.175(e) of this title, concurrentlyproposedfor repeal, with modifications to: --remove the term "WIA" because this rule applies to repayment of all funds; and --add that an Agency grantee shall be liable for repayment to the Agency fromnonfederal funds for expenditures that are found by the Agencynot to have been expended in accordancewith §802.102; and --make minor, no
	The Commission proposes new Subchapter I, Incentive Awards, as follows: 
	SUBCHAPTER I. INCENTIVE AWARDS 

	New Subchapter I contains the incentive awards provisions of the Integrity of the Texas Workforce System rules, specifically, scope andpurpose;definitions;typesof awards;data collection; Board classification; performance awards; WIA local incentive awards; and job placement incentive awards. 

	§802.161. Scope and Purpose 
	§802.161. Scope and Purpose 
	§802.161. Scope and Purpose 

	New §802.161, setting forth the scope and purposeof incentiveawards,retains the provisionsof §800.101 of this title, concurrently proposedfor repeal, with modifications to make minor, nonsubstantive, editorial changes. 

	§802.162. Definitions 
	§802.162. Definitions 
	§802.162. Definitions 

	New §802.162, defining "allocation of funds," "classification," "extraordinary circumstances, "local coordination," "regional cooperation," and "workforce development programs," retains the provisions of §800.102 of this title, concurrently proposed for repeal, with modifications to make minor, nonsubstantive, editorial changes. 

	§802.163. Types of Awards 
	§802.163. Types of Awards 
	§802.163. Types of Awards 

	New §802.163, defining the two types of incentive awards--nonmonetary and monetary--retains the provisions of §800.103 of this title, concurrently proposed for repeal, with modifications to: --remove the term "Best Overall" to align with §802.166, which refers only to "performance awards"; --make minor, nonsubstantive, editorial changes. 

	§802.164. Data Collection 
	§802.164. Data Collection 
	§802.164. Data Collection 

	New §802.164, relatingto the collection of data, retainswithout modificationthe provisions of §800.104 of this title, concurrently proposedfor repeal. 

	§802.165. Board Classification 
	§802.165. Board Classification 
	§802.165. Board Classification 

	New §802.165,relatingto Board classification, retains the provisions of §800.105 of this title, concurrently proposed for repeal, with modifications to make minor, nonsubstantive, editorial changes. 

	§802.166. Performance Awards 
	§802.166. Performance Awards 
	§802.166. Performance Awards 

	New §802.166, governing the Commission's performance awards, retains the provisions of §800.106 of this title, concurrently proposedfor repeal, with modifications to: --remove the phrase "other thanin the firstyear of the implementationof this rule"from subsection (d)(1) of this section. Under Chapter 800, this rule became effective September 29, 2003; therefore, this statement no longer applies; --add "a listing of awards" as an additional item that may be included in the notice; and --make minor, nonsubst

	§802.167. Workforce Investment Act Local Incentive Awards 
	§802.167. Workforce Investment Act Local Incentive Awards 
	§802.167. Workforce Investment Act Local Incentive Awards 

	New §802.167, relating to the WIA Local Incentive Awards, retains the provisions of §800.107 of this title, concurrentlyproposedfor repeal,with modifications to: --add thatthe "Commission may modifythe assignment of awards basedon factorsthatthe Commission identifies as extraordinary circumstances"; and --make minor, nonsubstantive, editorial changes. 

	§802.168. Job Placement Incentive Awards 
	§802.168. Job Placement Incentive Awards 
	§802.168. Job Placement Incentive Awards 

	New §802.168, relating to the job placement incentive awards, retains the provisions of §800.108 of this title, concurrentlyproposedfor repeal,with modifications to: 
	--replace the term Choices "individual" with "eligible," as definedin §811.2of this title; --replace the term "contractors" with "workforce service providers," as defined in §802.2(15) of this chapter; --add that the "Commission may modify the assignment of awards based on factors that the Commission identifies as extraordinary circumstances"; and --make minor, nonsubstantive, editorial changes. 

	PART III. IMPACT STATEMENTS 
	PART III. IMPACT STATEMENTS 
	Randy Townsend, Chief Financial Officer, hasdetermined that for eachyear of the first five years the rules willbe in effect, the followingstatements will apply: 
	There are no additional estimated costs to the state and local governments expected as a result of enforcingor administeringthe rules. 
	There are no estimated reductions in costs to the state and to local governments as a result of enforcingor administeringthe rules. 
	There are no estimated losses or increases in revenue to the state or to local governments as a result of enforcingor administeringthe rules. 
	There are no foreseeable implications relating to costs or revenue of the state or local governments as a result of enforcing or administering the rules. 
	There are no anticipated economic costs to persons required to comply with the rules. 
	There is no anticipated adverse economic impact on small or microbusinesses as a result of enforcingor administeringthe rules. 
	Economic Impact Statement and Regulatory Flexibility Analysis The Agency has determined that the proposed rules will not have an adverse economic impact on small businesses as these proposed rules place no requirements on small businesses. 
	The reasoning for these conclusions is as follows: 
	--In proposing a new Chapter 802, relating to integrity of the Texas workforce system, these proposed rules consist largely of Agency rules dealing with contracting, Board restrictions, Agency monitoring, Board and workforce service provider monitoring, performance and accountability, correctiveactions,remedies, andincentiveawardsproposedto be movedfrom Chapters 800 and 801 and then consolidated in this new chapter, with appropriate language modification andupdating, andaccompanyingthe concurrent repeal of 
	Rich Froeschle, Director of Labor Market and Career Information, has determined that there is no significant negative impact upon employment conditions in the state as a result of the rules. 
	Laurence M. Jones, Director, Workforce DevelopmentDivision,has determinedthat for each year of the firstfive years the rulesare in effect, the public benefitanticipated as aresult of enforcingthe proposedrules willbe to provide acentralized locationfor Commissionrules regardingthe integrity of the Texas workforcesystem. 
	The Agency hereby certifies that the proposal has been reviewed bylegal counselandfound to be within the Agency's legal authority to adopt. 

	PART IV. COORDINATION ACTIVITIES 
	PART IV. COORDINATION ACTIVITIES 
	In the development of these rules for publication and public comment, the Commission sought the involvement of Texas's 28 Boards. The Commission provided the concept paper regarding these rule amendments to the Boards for consideration and review on April 27, 2010. The Commission also conducteda conference call with Board executive directors andBoard staff on April 30, 2010, to discuss the concept paper. During the rulemaking process, the Commission considered all information gathered in order to develop ru
	Comments on the proposed rules may be submitted to TWC Policy Comments, Workforce Policy andService Delivery, attn: WorkforceEditing, 101East15thStreet, Room 440T, Austin, Texas 78778; faxedto (512) 475-3577; or e-mailed to . The Commission must receive comments postmarked no later than 30 days from the date this proposal is published in the Texas Register. 
	TWCPolicyComments@twc.state.tx.us

	The new rules are proposed under Texas Labor Code §301.0015 and §302.002(d), which provide the Texas Workforce Commissionwith the authority to adopt, amend,or repeal suchrules as it deems necessary for the effective administration of Agency services and activities. 
	The new rules affect Title 4, Texas Labor Code, particularly Chapters 301 and 302. 
	CHAPTER 802. INTEGRITY OF THE TEXAS WORKFORCE SYSTEM SUBCHAPTER A. PURPOSE AND GENERAL PROVISIONS §802.1. Purpose and General Provisions. 
	(a) 
	(a) 
	(a) 
	The purpose of the rules contained in this subchapter is to implement Texas Government Code, §2308.264 and §2308.267, including provisions relating to directly delivering services, Local Workforce Development Board (Board) contracting guidelines, and other conflict of interest provisions. 

	(b) 
	(b) 
	It is the intent of the Commission that these rules strengthen the confidence of the public in the Texas workforce system. 

	(c) 
	(c) 
	A Board may set local policies that are more restrictive than those set forth in this subchapter. 

	(d) 
	(d) 
	A Board shall develop the policies and procedures required by this subchapter. 

	(e) 
	(e) 
	(e) 
	ABoard member with an existingcontractfor workforceservicesshall complywith this subchapter no later than the earliest of the following: 

	(1) 
	(1) 
	(1) 
	the expiration of the contract; 

	(2) 
	(2) 
	the contract renewal date; or 

	(3) 
	(3) 
	the expiration of the Board member's term or the Board member's resignation. 



	(f) 
	(f) 
	(f) 
	Pursuant to Texas Government Code, Chapter 551 (Open Meetings Act), a Board shall: 

	(1) 
	(1) 
	(1) 
	post appropriate notice; 

	(2) 
	(2) 
	ensure that all public business or public policy over which the Board has supervision or control is discussed, considered, or acted upon during a properly posted and convened open meeting; and 

	(3) 
	(3) 
	(3) 
	prepare and retain minutes or tape recordings of each open meeting of the Board. The minutes shall: 

	(A) 
	(A) 
	(A) 
	state the subject of each deliberation; and 

	(B) 
	(B) 
	indicate each vote, order, decision, or other action taken. 







	§802.2. Definitions. 
	§802.2. Definitions. 
	In addition to the definitions contained in §800.2 and §801.23 of this title, the following words or terms shall have the following meanings, unless the context clearly indicates otherwise. 
	(1) 
	(1) 
	(1) 
	Agencygrantees--Grantees that receive fundingfromthe Agency,such as Skills Development Fund, Wagner-Peyser 7(b), and Workforce Investment Act (WIA) statewide, to provide workforce services. 

	(2) 
	(2) 
	(2) 
	Appearance of a conflict of interest--A circumstance in which the action of a Board member, Board employee, workforce service provider, or workforce service provider employee in a decision-makingposition appears to be: 

	(A) 
	(A) 
	(A) 
	influencedby considerationsofone or more of the following: gain to the person, entity, or organization for which the person has an employment interest, substantial financial interest, or other interest, whether direct or indirect(other than those consistent with the terms of the contract);or 

	(B) 
	(B) 
	motivated by design to gain improper influence over the Commission, the Agency, or the Board. 



	(3) 
	(3) 
	Boarddecision-makingposition--Apositionwith aBoard thathas final decision-making authority or final recommendation authority on matters that directly affect workforce serviceproviders. ABoarddecision-makingposition is one thatperforms the functionof aBoard's executivedirector,deputy executive director, chief financial officer, lead contract manager, or lead contract monitor. 

	(4) 
	(4) 
	Conflict ofinterest--Acircumstance in which aBoard member,Board employee, workforceservice provider, or workforce service provider's employee is in a decision-making position and has a direct or indirect interest, particularly a substantialfinancial interest, that influences the individual's ability to perform job duties and fulfill responsibilities. 

	(5) 
	(5) 
	Corrective Action Plan--A plan developed and imposed by the Agency that requires a Board or Agency grantee to take Agency-identified actions within a specified time framedesignedto correctspecific instances of noncompliance or other failures. 

	(6) 
	(6) 
	Hearing--An informal, orderly, andreadilyavailable proceedingheldbeforean impartial hearing officer at which a party or hearing representative may present evidence to show that the Agency's determination of sanctions shall be reversed, affirmed, or modified. 

	(7) 
	(7) 
	Hearingofficer--AnAgency employee designated to conducthearings and issue proposals for decision. 

	(8) 
	(8) 
	Hearing representative--Any individual authorized by a party to assist the party in presenting the party's appeal. A hearing representative may be legal counsel or another individual. Each party may have a hearing representative to assist in presenting the party's appeal. 

	(9) 
	(9) 
	Level-one sanction--A sanction imposed by the Agency on a Board or Agency grantee for significant inability or failureto perform as required by the Agency, includingperformingor failingto perform due to a sanctionable act as described in this subchapter. A level-one sanction may be associated with the imposition of one or more penalties as referenced in this chapter. 

	(10) 
	(10) 
	Level-two sanction--A higher sanction than level one imposed by the Agency on a Board or Agency grantee for severe inability or failure to perform as required by the Agency, includingperformingor failingto performdue to a sanctionable act as described in this chapter. A level-two sanction may be associated with the imposition of more severe penalties than those imposed on a Board or Agency grantee under a level-one sanction. 

	(11) 
	(11) 
	Level-three sanction--The highest sanction level imposed by the Agency on a Board or Agencygrantee for extremeinability or failureto perform as required by the Agency, includingperformingor failingto performdue to a sanctionable act as described in this chapter. A level-three sanction may be associated with the imposition of the most severe penalties imposed on the Board or Agency grantee. 

	(12) 
	(12) 
	Particular matter--Aspecific investigation, application, requestfor arulingor determination, rulemakingproceeding, administrative proceeding, contract, claim, or judicial proceeding, or any other proceedingas defined in Texas Government Code §572.054(h)(2). 

	(13) 
	(13) 
	Party--The person or entity with the right to participate in a hearing authorized by applicable statute or rule. 

	(14) 
	(14) 
	(14) 
	Substantial financial interest--An interest in a business entity in which a person: 

	(A) 
	(A) 
	(A) 
	owns 10 percent or more of the stock, shares, fair market value, or other interest in the business entity; 

	(B) 
	(B) 
	owns more than $5,000 of the fair marketvalueof the business entity; 

	(C) 
	(C) 
	owns real property if the interest is an equitable or legal ownership with a fair market value of $2,500 or more used for the business entity; 

	(D) 
	(D) 
	receives funds from the business entity that exceed 10 percent of the person's gross income for the previous year; 

	(E) 
	(E) 
	is a compensated member of the board of directors or other governing board of the business entity; 

	(F) 
	(F) 
	serves as an elected officer of the businessentity; or 

	(G) 
	(G) 
	is related to a person in the first degree by consanguinity or affinity, as determined under Texas Government Code, Chapter 573, who has a substantial financial interest in the business entity, as listed in subparagraphs (A) through (F) of this section. First degree of consanguinity or affinity meansthe person's parent, child, adoptedchild, or spouse. 



	(15) 
	(15) 
	(15) 
	Workforce serviceprovider--Anentity or individual under contractwith a Board to operate: 

	(A) 
	(A) 
	(A) 
	one or more WorkforceSolutions Offices;or 

	(B) 
	(B) 
	one or more programs (e.g., child care) or components of one or more programs (e.g., issuingchecks for youth participatingin summer employment or performing child care billing). 



	(16) 
	(16) 
	Workforce serviceprovider employee in adecision-makingposition--A position with a workforce service provider that includes the ability to commit or bind the provider to a particular course of action with respect to carrying out the provider's duties and activities under the contract. 


	SUBCHAPTER B. CONTRACTING 
	§802.21. Board Contracting Guidelines. 
	(a) 
	(a) 
	(a) 
	(a) 
	Fiscal Integrity Provisions. 

	(1) 
	(1) 
	(1) 
	A Board shall develop fiscal integrity evaluation indicators designed to appraise the fiscalintegrity of its workforceservice providers. 

	(2) 
	(2) 
	(2) 
	ABoard shall assess its workforce serviceproviders to ensure the providers meet the requirements of the Board's fiscal integrity evaluation based on the following schedule: 

	(A) 
	(A) 
	(A) 
	contracts under $100,000--thefiscalindicatorsmustbe verifiedprior to the award of the contract and at each renewal of the contract; 

	(B) 
	(B) 
	(B) 
	contracts between $100,000 and $500,000--the fiscal indicators must be verified prior to the award of the contract, at each renewal of the contract, 

	and not less than biennially; and 

	(C) 
	(C) 
	contracts over $500,000--the fiscalindicators mustbe verifiedprior to the award of the contract, at each renewal of the contract, and not less than once annually. 



	(3) 
	(3) 
	(3) 
	The fiscal integrity evaluation shall include the following provisions for ensuringthat workforceservice providers are meetingperformance measures in compliance with requirements contained in: 

	(A) 
	(A) 
	(A) 
	federal and state statutes and regulations and directives of the Commission or Agency; 

	(B) 
	(B) 
	Office ofManagementandBudget(OMB) circulars applicable to the entity, such as OMB Circulars A-21, A-87, or A-122, andthe Officeof the Governor's Uniform Grant Management Standards; and 

	(C) 
	(C) 
	any other safeguards aBoardhas identified that are designedto ensure the proper and effective use of funds placed under the control of its workforce service providers. 



	(4) 
	(4) 
	The fiscal integrity evaluation shall also include the review and consideration of the prospectiveor renewingworkforce service provider's prior three-year financial history before the Board awards or renews a workforce service contract. The review shallincludeany adversejudgments or findings, such as administrative audit findings;Commission, Agency, or Board monitor findings; or sanctions by a Board or court of law. 

	(5) 
	(5) 
	The fiscal integrity evaluation may include provisions such as accounting for program income in accordance with federal regulations, resolving questioned costs and the repayment of disallowed costs in a timely manner, and safeguardingfixedassets, as well as those referencedin the Agency'sFinancial Manual for Grants and Contracts. 



	(b) 
	(b) 
	(b) 
	Bonding, Insurance, andOther Methods of SecuringFunds to Cover Losses. 

	(1) 
	(1) 
	(1) 
	ABoard shall ensure that atleast10percent of the funds subjectto the control of the workforce service providers is protected through bonds, insurance, escrow accounts,cash on deposit, or other methods to securethe funds consistent with thissubchapter. ABoard andits workforce service providers may, consistent with this section, use any method or combination of methods to meet this requirement. At the Board's discretion, the Board may pay for the bonding, insurance, or other protectionmethods or require its w

	(2) 
	(2) 
	(2) 
	Inconductingthe fiscalintegrity evaluationrequiredin this section, aBoard 

	may determine that more than 10 percent of the funds subject to the control of its workforce service providers shall be secured through bonds, insurance, escrow accounts, or other methods consistent with this subchapter. 

	(3) 
	(3) 
	(3) 
	Escrow offunds may also be used to satisfythe requirements of subsection (b) of this section provided that: 

	(A) 
	(A) 
	(A) 
	the funds placed in escrow require the signature of persons other than the persons with signatory authority for the Board's workforce service providers; 

	(B) 
	(B) 
	the funds do not lapse due to requirements for timely expenditure of funds; and 

	(C) 
	(C) 
	this provision does not conflict with any provision in contract, rule, or statute for the timely expenditure of funds. 



	(4) 
	(4) 
	If a bond is used, a Board shall ensure that the bond is executed by a corporate surety or sureties holdingcertificates of authority,authorized to do business in the state of Texas. 

	(5) 
	(5) 
	(5) 
	A Board shall ensure, based on the schedule referenced in paragraph (a)(2) of this section, that each of its workforce service providers is required to verify that: 

	(A) 
	(A) 
	(A) 
	the insurance or bond policy is valid, premiums are paid to date, the company is authorized to provide the bonding or insurance, and the company is not in receivership, bankruptcy, or some other status that would jeopardize the ability to draw upon the policy; 

	(B) 
	(B) 
	the escrow account balances are at an appropriate level; 

	(C) 
	(C) 
	the method of securingthe funds has notbeen withdrawn,drawn upon, obligatedfor another purpose, or is no longer valid for useas the method of security; and 

	(D) 
	(D) 
	other such protections as are applicable and relied upon by the Board are verified as in force. 



	(6) 
	(6) 
	A Board shall ensure that the workforce service providers are required to disclose any changes in and circumstances regarding the method of securing or protectingthe funds under the workforceservice providers' control. 



	(c) 
	(c) 
	Standards of Conduct. A Board shall ensure that the workforce service providers: 


	(1) comply with federal and state statutes and regulations regarding standards of conduct and conflict of interest provisions including, but not limited to, the 
	(1) comply with federal and state statutes and regulations regarding standards of conduct and conflict of interest provisions including, but not limited to, the 
	following: 

	(A) 
	(A) 
	(A) 
	29C.F.R. §97.36(b)(3), whichincludes requirements fromthe Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments; 

	(B) 
	(B) 
	professionallicensingrequirements, whenapplicable; and 

	(C) 
	(C) 
	applicable OMB circular requirements and the Office of the Governor's Uniform Grant Management Standards. 


	(2) 
	(2) 
	(2) 
	avoid any conflict of interest or any appearance of a conflict of interest; and 

	(3) 
	(3) 
	refrain from using nonpublic information gained through a relationship with the Commission, an Agency employee, a Board, or a Board employee, to seek or obtain financial gains that would be a conflict of interest or the appearance of a conflict of interest. 


	(d) Disclosures. A Board shall require its workforce service providers to disclose the following: 
	(1) 
	(1) 
	(1) 
	(1) 
	Matters Subjectto Disclosure. ABoard shall ensurethatits workforce service providers promptly disclose in writing the following: 

	(A) 
	(A) 
	(A) 
	Asubstantialfinancialinterestthatthe workforce service provider, or any ofits workforce service provider employees in decision-makingpositions, have in a business entity that is a party to any business transaction with a Board member or Board employeewho is in a Board decision-making position; 

	(B) 
	(B) 
	A gift greater than $50 in value given to a Board member or Board employee by a workforce service provider or its employees; and 

	(C) 
	(C) 
	the existence of any conflict of interest and any appearance of a conflict of interest, or the lack thereof. 



	(2) 
	(2) 
	(2) 
	Content ofDisclosure. ABoard shall ensure thatits workforce service providers' written disclosures contain the following: 

	(A) 
	(A) 
	(A) 
	information describingthe conflictof interest; and 

	(B) 
	(B) 
	information describingthe appearanceof aconflictofinterest,and actions the workforce service provider and its employees will take in order to prevent any conflict of interest from occurring. 



	(3) 
	(3) 
	(3) 
	Frequency ofDisclosure. ABoard shall ensure thatits workforceservice providers disclose: 

	(A) 
	(A) 
	(A) 
	at least annually, and as frequently as necessary,any conflict ofinterest and any appearance of a conflict of interest; 

	(B) 
	(B) 
	within 10days ofgivinga giftgreater than $50in value as referencedin this section; and 

	(C) 
	(C) 
	at least annually that no conflict of interest and no appearance of a conflict of interest exists. 



	(4) 
	(4) 
	(4) 
	Matters Not Subject to Disclosure. This provision does not apply to: 

	(A) 
	(A) 
	(A) 
	afinancialtransaction performedin the courseof acontract with the Board; or 

	(B) 
	(B) 
	a transaction or benefit that is made available to the general public under the same terms and conditions. 




	SUBCHAPTER C. LOCAL WORKFORCE DEVELOPMENT BOARD RESTRICTIONS 
	§802.41. Board Member Conflicts of Interest. 
	(a) 
	(a) 
	(a) 
	Pursuant to WIA §117(g) (29 U.S.C.A. §2832(g)), this section sets forth the state's Board conflict of interest requirements for disclosure and declaration of a conflict of interest by a Board member. 

	(b) 
	(b) 
	ABoard member may not vote on anymatter that wouldprovidedirectfinancial benefitto the member or the member's immediate family, or on mattersof the provision of services by the member or the entity the member represents. No Board member may participate in a decision in which the member has a direct or indirect interest, particularly a financial interest, whichis in substantial conflict with the discharge of the duties of the Board. 

	(c) 
	(c) 
	A Board member shall avoid even the appearance of a conflict of interest. Prior to takingoffice, Board members must provide to the BoardChair a written declaration of all substantialbusiness interests or relationships they,or their immediate families, have with all businesses or organizations that have received, currently receive, or are likely to receivecontracts or fundingfrom the Board. Suchdeclarations shallbe updated within 30 days to reflect any changes in such business interests or relationships. The

	(d) 
	(d) 
	(d) 
	Prior to a discussion, vote, or decision on any matter before a Board, if a member, or a person in the immediate family of suchmember, has a substantial interest in or relationship to a business entity, organization, or property that would be pecuniarily affectedby anyofficial Board action, thatmember shalldisclosethe nature and 

	extent of the interest or relationship and shall abstain from voting on or in any other way participating in the decision on the matter. All such abstentions shall be recorded in the minutes of the Board meeting. 

	(e) 
	(e) 
	(e) 
	Each Board must include in its organizational plan or bylaws, or in a separate code of conduct,provisions for penalties, sanctions, or other disciplinaryactions for any direct violations of the Board conflict ofinterestpolicy. The followingdefinitions must be incorporated into those provisions. 

	(1) 
	(1) 
	(1) 
	Immediate family--Anyperson relatedwithin the firstdegree of affinity (marriage) or consanguinity (blood) to the person involved. 

	(2) 
	(2) 
	(2) 
	Substantial interest--A person has a substantial interest: 

	(A) 
	(A) 
	(A) 
	(A) 
	in a business entity if: 

	(i) 
	(i) 
	(i) 
	the person owns 10 percent or more of the voting stock or shares of the business, owns 10 percent or more, or owns $5,000 or more, of the fair market value of a business; or 

	(ii) 
	(ii) 
	funds received by the person from the business exceed 10 percent of the person's gross income for the previous year; 



	(B) 
	(B) 
	in real property if the interest is an equitable or legal ownership with a fair market value of $2,500 or more; or 

	(C) 
	(C) 
	if the Board member is related to a person in the first degree of affinity or consanguinity who has a substantial interest as defined in subparagraph 






	(A) or (B) of this paragraph. 

	§802.42. Employment of Former Board Employees by Workforce Service Providers. 
	§802.42. Employment of Former Board Employees by Workforce Service Providers. 
	(a) 
	(a) 
	(a) 
	(a) 
	Post-Employment Restriction. In order to avoid a conflict of interest, a Board shall ensure that the Board's workforce service providers shall not employ or otherwise compensate a former Board employee who: 

	(1) 
	(1) 
	(1) 
	was in aBoarddecision-makingpositionasdefinedin §802.2 of this chapter; and 

	(2) 
	(2) 
	was employed or compensated by the Board anytime during the previous 12 months. 



	(b) 
	(b) 
	(b) 
	Exceptions. Where there is no actual conflict of interest, but there is an appearance of such aconflict,a Boardin an open meetingmayprovide for an exception to the perioddescribedin subsection(a) of this sectionby avote of two-thirds of the membership present. In making such a determination, the Board shall assess all relevant factors, including, but not limited to, whether there is a critical need for the 

	skills involved, the relative cost and availability of alternatives, and the need to protect the integrity and stability of the Texas workforce system. In such an instance, the Board shall impose whatever terms and conditions it deems necessary to mitigate the appearance of a conflict of interest. 

	(c) 
	(c) 
	Corrective Actions. A Board shall ensure that its contracts with workforce service providers require compliance with this section andprovide effective enforcement mechanisms allowing it to impose corrective actions, up to and including contract termination, for violationof this section. 

	(d) 
	(d) 
	Particular Matter. ABoard shallensure thatits workforce serviceproviders shall not employ or otherwise compensate aformer Boardemployeeto work on aparticular matter thatthe employee workedon for the Board, as definedin §802.2of this chapter. Nothing in this section shall prohibit a Board's workforce service provider from employingor otherwisecompensatinga former employeeof the Boardwho worked on a particular matter for the Boardas longas the former Boardemployee never works on that same particular matter on



	§802.43. Prohibition against Directly Delivering Services. 
	§802.43. Prohibition against Directly Delivering Services. 
	(a) 
	(a) 
	(a) 
	(a) 
	A Board shall ensure, through the oversight and management of Board policies, that it does notdirectlydeliver or determineeligibilityfor workforce services in its local workforce development area (workforce area) or contract with the following persons or entities to deliver or determine eligibility for workforce services: 

	(3) 
	(3) 
	(3) 
	ABoard member's business, organization,or institution in which aBoard member has a substantial financial interest; or 

	(4) 
	(4) 
	A Board employee. 



	(b) 
	(b) 
	The prohibitions in this section do not apply to public education agencies, such as community colleges and independent school districts, that have Board members who fulfill the requirements set forth in Texas Government Code §2308.256(a)(3)(A). 

	(c) 
	(c) 
	(c) 
	A Board may grant a one-year exception to the prohibitions described in subsection 

	(a) of this section for acommunity-basedorganizationthatfulfills the requirements setforthin Texas GovernmentCode §2308.256(a)(2). The exception can begranted only by a two-thirds vote of the members present in an open meeting and cannot be granted for contracts for the operation of Workforce Solutions Offices. 

	(d) 
	(d) 
	(d) 
	A Board shall ensure that the Board, its members, or its employees do not directly 

	controlthe daily activities ofits workforce service providers. The Agencyshall review a Board's compliance through an examination of the Board's exercise of direction and control over its workforce service providers. The Agencymay use the factors for testingthe employment status as set outin §821.5 of this title. 

	(e) 
	(e) 
	Nothing in this section restricts a Board member or a Board member's organization from receiving Texas workforce system services and thereby being a customer of a Board's workforce service providers' services. 


	(1) 
	(1) 
	(1) 
	A Board member; 

	(2) 
	(2) 
	A business, organization, or institution that a Board member represents on the 

	TR
	Board; 



	§802.44. Service Delivery Waiver Requests. 
	§802.44. Service Delivery Waiver Requests. 
	(a) 
	(a) 
	(a) 
	Purpose of Rule. Texas Government Code §2308.264, §2308.267, and §2308.312 set forth prohibitions regarding service delivery, Board staffing, and developmental services. Only under circumstances that fit the criteria specified in those statutes will requests for waivers be granted. 

	(b) 
	(b) 
	(b) 
	Boards may submit awaiver request of the followingprovisions: 

	(1) 
	(1) 
	(1) 
	Independent Service Delivery. A Board is prohibited from directly providing workforce trainingandservices,includingoperational functionsnormally associated with such servicessuch as intake, eligibility determination, assessment, and referral, unless a waiver is obtained. 

	(2) 
	(2) 
	Separate Staffing. Board staff shallbe employed separatelyandindependently of any person who provides workforce training and services, as described in paragraph (1) of this section, unless the Board arranges for independent evaluation of any other workforce services provided by the staffing organization and obtains a waiver. 

	(3) 
	(3) 
	Developmental Services. A person who provides one-stop services at a Workforce Solutions Office shall not also provide developmental services unless a waiver is obtained. 



	(c) 
	(c) 
	(c) 
	Requesting a Waiver. 

	(1) 
	(1) 
	(1) 
	Waiver requests shall be submitted to the Commission and contain detailed justification as specified in the respective statutes. The Commission shall review and forward a recommendation to the Texas Workforce Investment Council (TWIC) for consideration. TWIC will forward its recommendation to the Governor for approval. 

	(2) 
	(2) 
	In recommending action on such requests, the Commission shall apply only the criteria specified in the respectivestatutes. 



	(d) 
	(d) 
	(d) 
	Duration of Waiver. 

	(1) 
	(1) 
	(1) 
	(1) 
	Awaiver maybe granted for aperiodless than, but notto exceed,the effective 

	term of an approved plan and budget. 

	(2) 
	(2) 
	A waiver may be conditioned upon the Board's completion of steps taken to eliminate the need for a waiver. 




	SUBCHAPTER D. AGENCY MONITORING ACTIVITIES 
	§802.61. Purpose. 
	(a) 
	(a) 
	(a) 
	The purpose of this subchapter is to set forth the Agency's monitoring provisions and respective responsibilities of Boards, workforce service providers, and Agency grantees. 

	(b) 
	(b) 
	The rules containedin this subchapter applyin additionto anyprogram-specific rules to all programs administered by the Agency, except that to the extent of any conflict, the program-specific ruleswillgovern. 



	§802.62. Program and Fiscal Monitoring. 
	§802.62. Program and Fiscal Monitoring. 
	(a) 
	(a) 
	(a) 
	(a) 
	Boards, workforce service providers, andAgencygrantees shall cooperate with the Agency's program and fiscal monitoringactivities, site visits, reviews of documentation, andrequests for information. The Agencyis committed to ensuring the accountability of Boards, workforce service providers, and Agency grantees. Therefore, monitoringactivities havebeendeveloped to: 

	(1) 
	(1) 
	(1) 
	ensure programs achieve intended results; 

	(2) 
	(2) 
	ensure resources are efficiently and effectively used for authorized purposes and are protected fromwaste, fraud, andabuse; and 

	(3) 
	(3) 
	ensure reliable and timelyinformationis capturedand reportedto serve as the basis to improve decision-making. 



	(b) 
	(b) 
	(b) 
	The Agency shall conduct comprehensive monitoring activities to assess the followingfor Boards, workforce serviceproviders,and Agencygrantees: 

	(1) 
	(1) 
	(1) 
	Progress in achievingprogram goals and maintainingfiscalaccountability. Program and fiscalmonitoringactivities include site visits, desk reviews, and analyses of bothfinancial andprogram outcomes to helpidentifypotential weaknesses before such weaknesses result in substandard performance or questioned costs; 

	(2) 
	(2) 
	Compliance with applicable laws, regulations, provisions of contracts and Board plans, and official directives and circulars including, but not limited to, 




	U.S. Department of Labor (DOL) Training and Employment Guidance Letters, DOL Training and Employment Notices, U.S. Department of Health and Human Services guidance letters, Commission rules contained in Part 20 of 
	U.S. Department of Labor (DOL) Training and Employment Guidance Letters, DOL Training and Employment Notices, U.S. Department of Health and Human Services guidance letters, Commission rules contained in Part 20 of 
	this title (relatingto the Texas Workforce Commission),Texas Workforce Commission Workforce Development (WD) Letters, the Agency's Financial Manual for Grants and Contracts, and other Agency guidance; and 

	(3) Compliance with the appropriate uniform administrative requirements for grants and agreements applicableto the type of entity receivingfunds, as promulgated in the OMB circulars or rules. Monitoring activities shall encompass both financial and programmatic monitoring and shall be evaluated on a periodic basis. Monitoring reviews result in recommendations that provide practical solutions used to take immediate corrective action. 
	(c) 
	(c) 
	(c) 
	Boards, workforce service providers, andAgencygrantees are subjectto audit and review by the Agency. The Agency may audit and review all relevant records or a sample of the records as needed to determine Board, workforce service provider, and Agency grantee performance. 

	(d) 
	(d) 
	Failure to comply with this subchapter shall result in corrective action and possible sanctions pursuant to Subchapter G of this chapter (relating to Corrective Actions). 



	§802.63. Program Monitoring Activities. 
	§802.63. Program Monitoring Activities. 
	The Agency shall conduct program monitoring activities to ensure that programs achieve intended results. Processes and procedures used to determine Board, workforce service provider, and Agency grantee performance may include review and evaluation of one or more of the following: 
	(1) 
	(1) 
	(1) 
	Program results or outcomes 

	(2) 
	(2) 
	Performance measures 

	(3) 
	(3) 
	Reporting accuracy 

	(4) 
	(4) 
	Record keeping and file maintenance 

	(5) 
	(5) 
	Monitoring functions 

	(6) 
	(6) 
	Self-monitoringactivities 

	(7) 
	(7) 
	Service delivery 

	(8) 
	(8) 
	Automated systems and reporting 

	(9) 
	(9) 
	Human resources 

	(10) 
	(10) 
	Policies and procedures 



	§802.64. Fiscal Monitoring Activities. 
	§802.64. Fiscal Monitoring Activities. 
	(a) 
	(a) 
	(a) 
	(a) 
	The Agency shall conduct fiscal monitoring activities to ensure that resources are efficiently andeffectively usedfor authorizedpurposes and are protected from waste, fraud, andabuse. Processes andprocedures usedto determineBoard, workforce service provider, and Agency grantee performance may include the review and evaluation of one or more of the following: 

	(1) 
	(1) 
	(1) 
	Accounting and reporting systems 

	(2) 
	(2) 
	Budget methodologies 

	(3) 
	(3) 
	Cash management practices 

	(4) 
	(4) 
	Cost allocation plans and processes 

	(5) 
	(5) 
	Cash disbursement compliance and documentation 

	(6) 
	(6) 
	Program income identification and reporting 

	(7) 
	(7) 
	Insurance coverage and risk exposure 

	(8) 
	(8) 
	Oversight and monitoringfunctions 

	(9) 
	(9) 
	Payroll administration 

	(10) 
	(10) 
	Purchasing and procurement processes and procedures 

	(11) 
	(11) 
	Property accountability and safeguarding 



	(b) 
	(b) 
	Processes and procedures used to determine Board, workforce service provider, and Agency grantee performance shall include a review, evaluation, anddetermination regarding compliance with the appropriate uniform administrative requirements for grants and agreements as well as the appropriate cost principles applicable for the type of entity receivingfunds as listedin OMB circulars or rules. 

	(c) 
	(c) 
	Processes and procedures used to determine Board, workforce service provider, and Agency grantee performance shall include a review, evaluation, and determination regarding compliance with the applicable requirements regarding cost categories and cost limitations. 



	§802.65. Agency Monitoring Reports and Resolution. 
	§802.65. Agency Monitoring Reports and Resolution. 
	(a) Monitoring Reports. The Agency's monitoring department shall issue the following monitoring reports summarizing the results of monitoring activities. The reports may include the observations, findings, andrecommendations of the monitoring 
	(a) Monitoring Reports. The Agency's monitoring department shall issue the following monitoring reports summarizing the results of monitoring activities. The reports may include the observations, findings, andrecommendations of the monitoring 
	team and Board, workforce service provider, or Agency grantee responses to the observations, findings, and recommendations. 

	(1) 
	(1) 
	(1) 
	Management Letter. If there are no findings (i.e., administrative findings and/or questioned costs), a management letter is issued. 

	(2) 
	(2) 
	DraftMonitoringReport. Ifthere are findings, adraft monitoringreportis issued, which sets forth a specifiedperiodin which to respond. 

	(3) 
	(3) 
	FinalMonitoringReport. A final monitoringreportis issued, which may include responses to the findings and recommendations. 


	(b) 
	(b) 
	(b) 
	(b) 
	InitialResolution. Basedon the final monitoringreport, the Agency's audit resolution department shall issue an initial resolution, which notifies a Board, workforce service provider, or Agency grantee of administrative findings and questioned costs anda specific time periodfor response. 

	(1) 
	(1) 
	(1) 
	(1) 
	Administrative Findings. 

	(A) 
	(A) 
	(A) 
	If the administrative findings set forth in the initial resolution are resolved, a closure letter is issued. 

	(B) 
	(B) 
	If the administrative findings set forth in the initial resolution are not resolved, the findings remain open until the followingyear'saudit to ensure follow-up. 



	(2) 
	(2) 
	(2) 
	Questioned Costs. 

	(A) 
	(A) 
	(A) 
	If the questioned costs set forth in the initial resolution are resolved, a closure letter is issued. 

	(B) 
	(B) 
	If the questioned costs set forth in the initial resolution are not resolved, an initial determination is issued. 





	(c) 
	(c) 
	(c) 
	Initial Determination. The Agency's audit resolution department shall issue an initial determination notifying a Board, workforce service provider, or Agency grantee of the following: 

	(1) 
	(1) 
	(1) 
	The unresolved questioned costs; and 

	(2) 
	(2) 
	The 60-day period, from issuance of the initial determination, to submit a response, including providing evidence or documentation of the appropriate actions taken. 



	(d) 
	(d) 
	FinalDetermination. Ifthe questionedcosts remainunresolved atthe end of the 60day period, the Agency's audit resolution department shall issue a final determination to notify aBoard, workforceserviceprovider, or Agencygrantee of allowed or 
	-



	disallowed costs and to establish debts. 
	(e) 
	(e) 
	(e) 
	If the administrative findings or questioned costs remain unresolved, the Agency's Regulatory Integrity Division may request a sanction, as set forth in §802.125 of this of this chapter (relating to Sanction Determination). 

	(f) 
	(f) 
	(f) 
	Appeal Process 

	(1) 
	(1) 
	(1) 
	Onlyfinaldeterminations regardingquestionedcosts issuedby the Agency may be appealed, pursuant to §802.142 of this chapter (relating to Appeal). 

	(2) 
	(2) 
	Failure by aBoard, workforceserviceprovider, or Agencygrantee to timely request ahearingwaives the rightto ahearing. The finaldeterminationshall constitute final Agency actionand is not subject to further review. 

	(3) 
	(3) 
	If an appeal is requested and approved, a hearing officer is designated and the collection of debtispendinguntilfinaldecisionof the hearing. 





	§802.66. Access to Records. 
	§802.66. Access to Records. 
	(a) 
	(a) 
	(a) 
	(a) 
	Right of Access 

	(1) 
	(1) 
	(1) 
	Agency. All books, documents, papers, computer records, or other records prepared by Boards, workforce service providers, or Agency grantees that are pertinent to the use of any funds administered by the Agency are Agency property. Boards, workforce service providers, or Agency grantees in possession of such records shall be responsible for their secure and proper maintenance. The Agency or its authorized representatives have the right of timely and unrestricted access to any such records in order to conduc

	(2) 
	(2) 
	Board or Agency grantee. A Board or its authorized representatives, and an Agency grantee or its executive leadership, have the right of timely and unrestricted access to any books, documents, papers, computer records, or other records of workforce service providers that are pertinent to the use of any funds administered by the Agency, in order to conduct monitoring, audits, and examinations; and to make excerpts, transcripts, and photocopies of such documents. 



	(b) 
	(b) 
	The right of access also includes timely and unrestricted access to Board, workforce service provider, and Agency grantee personnel for the purpose of interviews and discussions related to such documents. 

	(c) 
	(c) 
	The right of access is not limited to any required record retention period but shall last as long as the records are retained. 

	(d) 
	(d) 
	When a Board's relationship with the workforce service provider is terminated, the Board's responsibility for maintenanceand retention of records as well as the Agency's right to access does not end. 

	(e) 
	(e) 
	(e) 
	Custody of Records. 

	(1) 
	(1) 
	(1) 
	(1) 
	The Agency or the Board may request custodyof records if either determines that: 

	(A) 
	(A) 
	(A) 
	the records possess long-term retention value; or 

	(B) 
	(B) 
	the workforce service provider is unable or unwilling to physically retain them. 



	(2) 
	(2) 
	(2) 
	The Agency may request custody of records from an Agencygrantee if the Agency determines that: 

	(A) 
	(A) 
	(A) 
	the records possess long-term retention value; or 

	(B) 
	(B) 
	the Agency grantee is unable or unwilling to physically retain them. 





	(f) 
	(f) 
	(f) 
	To comply with single audit requirements: 

	(1) 
	(1) 
	(1) 
	the workforce service providershall retain the right of access to records in the custody of the Agency or the Board; and 

	(2) 
	(2) 
	the Agency grantee shall retain the right of access to records in the custody of the Agency. 





	§802.67. Commission Evaluation of Board Oversight Capacity. 
	§802.67. Commission Evaluation of Board Oversight Capacity. 
	(a) 
	(a) 
	(a) 
	This section outlines the process and criteria used by the Commission to evaluate Board capacity to oversee and manage local funds and the delivery of local workforce services. 

	(b) 
	(b) 
	(b) 
	The Commission shall use oversight methods outlined in this chapter and elsewhere in statute and rules to evaluate each Board's performance and compliance with applicable laws, regulations, provisions of contracts and Board plans, and official directives and circulars including, but not limited to, DOL Training and Employment Guidance Letters, DOL Training and Employment Notices, U.S. Department of Health and Human Services guidance letters, Commission rules contained in Part 20 of this title, Texas Workfor

	(1) 
	(1) 
	(1) 
	(1) 
	developing, maintaining, and upgradingcomprehensive fiscalmanagement and 

	accountability systems; 

	(2) 
	(2) 
	hiring, training, and retainingqualified staff to carry outthe Board's oversight activities; 

	(3) 
	(3) 
	selecting and overseeing workforce service providers to improve delivery of workforce services; 

	(4) 
	(4) 
	overseeing and improving operation of Workforce Solutions Offices in the workforce areaservedby the Board; 

	(5) 
	(5) 
	managing workforce service providers' performance across multiple Board programs and achieving required performance targets; and 

	(6) 
	(6) 
	identifying and resolving long-standing oversight problems of the Board and performance problemsof workforce serviceproviders. 



	(c) 
	(c) 
	(c) 
	The Commission shall rate each Board's capacity as "above standards," "within standards," or "below standards." The following criteria shall be used to set the rating. 

	(1) 
	(1) 
	(1) 
	(1) 
	A Board will be rated as above standards if: 

	(A) 
	(A) 
	(A) 
	the Board meets its targets as defined in §800.2(13) of this title on 90 percent of its measures; and 

	(B) 
	(B) 
	the Board does not miss the target on any single measure by more than 10 percent of target; 

	(C) 
	(C) 
	there are no disallowed costs since the prior evaluation; and 

	(D) 
	(D) 
	there are no repeat findings. 



	(2) 
	(2) 
	(2) 
	A Board will be rated as within standards if: 

	(A) 
	(A) 
	(A) 
	the Board meets its targets as defined in §800.2(13) of this title on 80 percent of its measures; and 

	(B) 
	(B) 
	the Board does not miss the target on any single measure by more than 15 percent of target; 

	(C) 
	(C) 
	disallowed costs do not exceed 1 percent of allocation; and 

	(D) 
	(D) 
	there are no repeat findings. 



	(3) 
	(3) 
	(3) 
	A Board will be rated as below standards if the Board is: 

	(A) 
	(A) 
	(A) 
	found to notbe above or within standards or if thereare significant findings; or 

	(B) 
	(B) 
	under a level-one, -two, or -three sanction as defined in §802.123 of this chapter. 



	(4) 
	(4) 
	For the purpose of calculating "disallowed costs" as used in this section, do not include such costs that meet the following three criteria: discovered, quantified, and self-reportedto the Commissionby a Board unless the Commission finds the disallowed costs were the result of gross mismanagement or other significant violation of Board responsibilities; 

	(5) 
	(5) 
	(5) 
	Notwithstanding any other provision of this section: 

	(A) 
	(A) 
	(A) 
	The Commission may consider any extraordinary situation related to any of the factors identified in subsection (b) of this section. 

	(B) 
	(B) 
	(B) 
	The Commission may exclude from consideration underthis section performance on measures: 

	(i) 
	(i) 
	(i) 
	related to new Board responsibilities; or 

	(ii) 
	(ii) 
	for which the Commission finds good cause exists for failure to meet the target. 







	(d) 
	(d) 
	(d) 
	At least annually, the Commission shall post the results of its evaluation of each Board and each Board's performance on its Web site with explanation of the rating, rating criteria, and performance measuresin a format that is readily accessible to and understandable by a member of the public. 

	(1) 
	(1) 
	(1) 
	The explanation shall include specifically how each of the criteria were applied for each Board and how thataffectedthe overall rating. 

	(2) 
	(2) 
	Evaluations shallbe performedusinginformationatthe Commission's disposal at the time of the evaluation. If no updated information is available, the Commission is not obligated to schedule a review or visit to confirm or obtain new information. 

	(3) 
	(3) 
	The Commission may update the Board ratings when new information becomes available but does not intend to update them more often than quarterly. 




	SUBCHAPTER E. BOARD AND WORKFORCE SERVICE PROVIDER MONITORING ACTIVITIES 
	§802.81. Scope and Purpose. 
	(a) 
	(a) 
	(a) 
	The purpose of this subchapter is to set forth the provisions governing the monitoring responsibilities of Boards and workforce service providers. 

	(b) 
	(b) 
	The rules containedin this subchapter applyin additionto anyprogram-specific rules to all programs administered by the Agency, except that to the extent of any conflict, the program-specific rule will govern. 



	§802.82. Board and Workforce Service Provider Monitoring. 
	§802.82. Board and Workforce Service Provider Monitoring. 
	(a) 
	(a) 
	(a) 
	Boards and workforce service providers shall ensure that regular oversight of their own activities and regular monitoring of the activities of their workforce service providers that receive public funds administeredby the Agency,are conducted and completed. Monitoringshallinclude monitoringofboth the fiscalandprogram performance of the workforce service providers administering and delivering services. These monitoring activities shall be designed to ensure programs achieve intended results and resourcesare 

	(b) 
	(b) 
	(b) 
	Monitoringactivities shall assess aworkforce service provider's compliance with applicable laws, regulations, provisions of contracts and Board plans, and official directives and circulars including, but not limited to, DOL Training and Employment Guidance Letters, DOL Training and Employment Notices, U.S. Department of Health and Human Services guidance letters, Commission rules contained in Part 20 of this title, Texas Workforce Commission WD Letters, the Agency's Financial Manualfor Grants andContracts, 

	(1) 
	(1) 
	(1) 
	determine that expenditures have been charged to the cost categories and within the cost limitations specified in the applicable laws and regulations; 

	(2) 
	(2) 
	determine whether or not there is compliance with other provisions of applicable laws and regulations; and 

	(3) 
	(3) 
	provide technical assistance as necessary and appropriate. 



	(c) 
	(c) 
	(c) 
	The monitoringfunction shallinclude the development andimplementationof: 

	(1) 
	(1) 
	(1) 
	a risk assessment tool; 

	(2) 
	(2) 
	a monitoring plan; 

	(3) 
	(3) 
	a monitoring program, including established policies and procedures; and 

	(4) 
	(4) 
	reporting and resolution processes. 



	(d) 
	(d) 
	The Board and workforce service provider shalldevelop andimplement written policies and procedures that describe and support the monitoring process. 



	§802.83. Risk Assessment. 
	§802.83. Risk Assessment. 
	(a) 
	(a) 
	(a) 
	Boards and workforce service providers shall include the use of a risk assessment toolin their monitoringfunctions. 

	(b) 
	(b) 
	The risk assessmenttool shallidentifyhigh-riskworkforce service providers and high areas of risk within an individual workforce service provider's operation. The entity responsible for includingthe risk assessment tool in their monitoringfunctions shallbe responsible for determiningwhat constitutes highrisk or an area of highrisk. 

	(c) 
	(c) 
	Boards and workforce service providers shall establish monitoring schedules and monitoring programs that best use monitoring resources. Boards and workforce service providers shall quantify,as much as possible, anddocument areas of risk identified for assessment. 



	§802.84. Monitoring Plan. 
	§802.84. Monitoring Plan. 
	(a) 
	(a) 
	(a) 
	(a) 
	Boards and workforce service providers shall develop their own local-level monitoring plan based on the results of the risk assessment. This monitoring plan shall incorporate the following: 

	(1) 
	(1) 
	(1) 
	aschedule or timetable for monitoringAgency-fundedactivities; and 

	(2) 
	(2) 
	identification of the type of review planned, suchas on-site review, comparative financial analysis, desk review, staff analysis, or other type of appropriate review. 



	(b) 
	(b) 
	Boards and workforce service providers may perform monitoring reviews either formally or informally, but shall incorporate the risk assessment results in scheduling decisions. 



	§802.85. Controls over Monitoring. 
	§802.85. Controls over Monitoring. 
	To ensure comprehensive and effective monitoring, Boards and workforce service providers shall: 
	(1) 
	(1) 
	(1) 
	require periodic reports from their workforce service providers outlining monitoring reviews, noncompliance issues, and the status of corrective actions; 

	(2) 
	(2) 
	ensure that abriefingregardingmonitoringactivities andfindings is provided to the Board or appropriate Board subcommittee at regularly scheduled meetings; 

	(3) 
	(3) 
	require an annual evaluation of the monitoringfunctionto determineits effectiveness, by a person or entity independent of the monitoringfunction; and 

	(4) 
	(4) 
	develop a written monitoring procedure to be used in monitoring both program and fiscal operations. 



	§802.86. Reporting and Resolution Requirements. 
	§802.86. Reporting and Resolution Requirements. 
	(a) 
	(a) 
	(a) 
	Boards and workforceservice providers shall ensure that monitoringreports identify instances of noncompliance with federal and state laws and regulations and Agency policies, and providerecommendations for corrective actionand program quality enhancements. 

	(b) 
	(b) 
	Boards and workforce service providers shall ensure that timelines are established for the completion of corrective actions, based on the severity of the deficiency, and shall work with the workforce service providersto ensure implementation of corrective actions. 

	(c) 
	(c) 
	Boards and workforce service providers shall ensure that a copy of monitoring reports is provided to Board members. 



	§802.87. Independent Audit Requirements. 
	§802.87. Independent Audit Requirements. 
	Boards, workforce service providers, andAgency grantees are subjectto the following and shall ensure that an annual audit or program-specific audit is obtained in accordance with the following: 
	(1) 
	(1) 
	(1) 
	Single AuditActAmendments of1996(Public Law 104-156); 

	(2) 
	(2) 
	OMB Circular A-133 and Compliance Supplement; 

	(3) 
	(3) 
	Government Auditing Standards (U.S. Government Accountability Office); and 

	(4) 
	(4) 
	State of Texas Single Audit Circular within the Uniform Grant Management Standards Act (Texas Government Code, Chapter 783). 


	SUBCHAPTER F. PERFORMANCE AND ACCOUNTABILITY 
	§802.101. Scope and Purpose. 
	(a) The purpose of this subchapter is to: 
	(1) 
	(1) 
	(1) 
	ensure accountability of Boards, workforce service providers, and Agency grantees, in meeting the needs of Workforce Solutions customers; 

	(2) 
	(2) 
	ensure performance targets are met or exceeded; and 

	(3) 
	(3) 
	describe the Commission policies for noncompliance. 


	(b) 
	(b) 
	(b) 
	The Agency may review financial, administrative, and performance data to evaluate a Board, workforceserviceprovider, or Agencygrantee to determinethe need for sanctions. 

	(c) 
	(c) 
	To accomplish the purposes of this subchapter, the Agency may require at any point during the year that a Board, workforce service provider, or Agency grantee cooperates with remedial actions, including, but not limited to, entering into a technical assistance planand other performance review and assistance activities. 



	§802.102. Performance Requirements and Expectations. 
	§802.102. Performance Requirements and Expectations. 
	(a) 
	(a) 
	(a) 
	ABoard shallmeet or exceed expenditureand performancetargets as setforthin its contracts. The Commission shall determine the Boards' performance targets based on federal and state performance standards andby usingfactors that may be necessary to achieve the mission of the Commission and reflect local conditions. The Commission approves individual Board performancetargets annually, which may be adjusted based on local conditions including, but not limited to, specific economic conditions and demographic char

	(b) 
	(b) 
	An Agency grantee shall meet or exceed expenditure and performance targets as set forth in its contracts 

	(c) 
	(c) 
	(c) 
	A Board and Agency grantee shall comply with the following: 

	(1) 
	(1) 
	(1) 
	applicable laws, regulations, provisions of contracts and Board plans, and official directivesand circulars including, but not limited to, DOL Trainingand Employment Guidance Letters, DOL Training and Employment Notices, U.S. Department of Health and Human Services guidance letters, Commission rules containedin Part20 of this title, Texas Workforce Commission WorkforceWD Letters, the Agency's FinancialManual for Grants and Contracts, andother Agency guidance; 

	(2) 
	(2) 
	appropriate uniform administrative requirements for grants and agreements applicable for the type of entity receivingfunds as promulgated in OMB's Uniform Grant Management Standards circulars or rules; and 

	(3) 
	(3) 
	Agency-Board agreements and applicable program contracts. 



	(d) 
	(d) 
	A Board's achievement of high levels of performance may result in the Commission providingincentives for the Board as setforthin Subchapter I of this chapter. In addition, the Commission may adopt additional performance incentives. 

	(e) 
	(e) 
	(e) 
	The failure of Boards or Agency grantees to meet minimum levels of performance as referenced in their contracts may result in corrective actions, other performance review and assistance activities, or sanctions as specified in: 

	(1) 
	(1) 
	(1) 
	Part 20 of this title, including this chapter; 

	(2) 
	(2) 
	the contract with the Agency; or 

	(3) 
	(3) 
	federal or state statute or rule. 



	(f) 
	(f) 
	ABoard may submitto the Commissiona requestfor aperformance target adjustment in the format prescribed by the Agency. 

	(g) 
	(g) 
	The Commission may determine what constitutes a necessary adjustment to local performance targets and mayconsider specificeconomic conditions and demographic characteristics to be served in the workforce area and other factors the Commission deems appropriate including the anticipated impact of the adjustment on the state's performance. 



	§802.103. Performance Review and Assistance. 
	§802.103. Performance Review and Assistance. 
	(a) 
	(a) 
	(a) 
	(a) 
	The Commission's intentis to define the role of performance review and assistance provided by the Agency. The role of performance review and assistance is to work with Boards, workforce serviceproviders,and Agencygrantees to: 

	(1) 
	(1) 
	(1) 
	ensure successful service delivery outcomes; and 

	(2) 
	(2) 
	provide accountability through technical assistance and contract management. 



	(b) 
	(b) 
	The Agency offersa sequence of interventions includingthe development of technical assistance plans, on-site reviews, staff training, and continued contract management and oversight. 

	(c) 
	(c) 
	Boards, workforce service providers, andAgencygrantees shall ensure cooperation and compliance with the Agency's performance review and assistance activities and services. 



	§802.104. Performance Improvement Actions. 
	§802.104. Performance Improvement Actions. 
	(a) 
	(a) 
	(a) 
	The Agency may assist Boards, workforce service providers, and Agency grantees with strategies for improvingcomplianceor performance. 

	(b) 
	(b) 
	A technical assistance plan, which may be jointly developed by the Agency with 


	Boards or Agency grantees, may include, but is not limited to: 
	(1) 
	(1) 
	(1) 
	identification of one or morespecific performanceimprovementissues; 

	(2) 
	(2) 
	assessment of specific technical assistance or training needs; 

	(3) 
	(3) 
	selection of one or more specific technical assistance or trainingactivities to be implemented; 

	(4) 
	(4) 
	identification of the appropriateentities to providethe technical assistance or training, including the Board, the Agency, other Boards, or other entities; 

	(5) 
	(5) 
	identification of atimeline for completionof the technical assistance or training; and 

	(6) 
	(6) 
	specific dates for reassessment of technical assistanceor trainingneeds and completion of the specific technical assistance or training. 


	SUBCHAPTER G. CORRECTIVE ACTIONS 
	§802.121. Imposition of Corrective Actions and Corrective Action Plans. 
	(a) 
	(a) 
	(a) 
	(a) 
	At any time, the Agency mayimpose correctiveactions for failure by aBoardor Agency grantee to ensure compliance with the following: 

	(1) 
	(1) 
	(1) 
	one or more contracted performance measures; 

	(2) 
	(2) 
	one or more contract provisions; or 

	(3) 
	(3) 
	one or more of the items listed in §802.102(c) of this chapter. 



	(b) 
	(b) 
	The Agency mayimpose corrective actions for failureby aBoard or Agency grantee to appropriately oversee of the delivery of services and ensure the effective and efficient use of funds. 

	(c) 
	(c) 
	Failure to cooperate and comply with the Agency's performance improvement actions, including technical assistance plans, may subject a Board or Agency grantee to corrective actions. 

	(d) 
	(d) 
	(d) 
	The Agency mayimpose, in nonsequential order,the followingcorrective actions on a Board or Agency grantee: 

	(1) 
	(1) 
	(1) 
	Intent to Sanction 

	(2) 
	(2) 
	Level-One Sanction 

	(3) 
	(3) 
	Level-Two Sanction 

	(4) 
	(4) 
	Level-Three Sanction 



	(e) 
	(e) 
	The Agency may impose a higher level of sanction on a Board or Agency grantee, if a sanction is currently imposed when another sanctionable act occurs or is discovered. 

	(f) 
	(f) 
	(f) 
	Corrective Action Plan. To assist in correcting any deficiencies, a Board or Agency grantee upon whom an intent to sanction or a sanction is imposed must enter into a corrective action plan. A corrective action plan is developed by the Agency and may include the elements of a technical assistance plan, as outlined in §802.104(b) of this chapter. In addition, the Agency may require: 

	(1) 
	(1) 
	(1) 
	participation in technical and quality assurance activities; 

	(2) 
	(2) 
	mandatory participation in training; 

	(3) 
	(3) 
	on-site visits by the Agency to oversee and assist with daily operations of a Board or Agency grantee; 

	(4) 
	(4) 
	submission of additional or more detailed financial or performance reports; 

	(5) 
	(5) 
	modification of the Board's local plan; 

	(6) 
	(6) 
	issuing a notice of intent to revoke all or part of the affected local plan; 

	(7) 
	(7) 
	designation as a high-risk Board or an Agency grantee requiring additional monitoring visits; 

	(8) 
	(8) 
	appearances by the Board's executive director, other administrative officer, or the Agency grantee's executive leadership, to report on activities and progress in Commission meetings until performance is satisfactory; 

	(9) 
	(9) 
	meetings with the workforce area's chief elected officials, Board chair, Board members, Board executive director, or Agency grantee's executive leadership; 

	(10) 
	(10) 
	formalAgencypresentationto chief elected officials,Board members,or Agency grantee's executive leadership; 

	(11) 
	(11) 
	Agency oversight and management of problem situations, such as the appointment of a steward; 

	(12) 
	(12) 
	Agency approval of specified Board or Agency grantee actions (i.e., prohibition againstenteringinto specific contracts or engagingin certain activities without explicit prior approval of the Agency); 

	(13) 
	(13) 
	(13) 
	prohibition against a Board using designated workforce service providers, 

	including state agencies and Workforce Solutions Office operators; 

	(14) 
	(14) 
	payment by reimbursement only, with required supporting documentation; 

	(15) 
	(15) 
	delay, suspension, or denial of contract payments; 

	(16) 
	(16) 
	reduction or deobligation of funds; 

	(17) 
	(17) 
	ineligibility for additionaldiscretionaryor other funds, includingincentive awards; 

	(18) 
	(18) 
	contract cancellation or termination; and 

	(19) 
	(19) 
	other actions deemed appropriate by the Agency to assist the Board or subrecipient of the Agency in correcting deficiencies. 





	§802.122. Intent to Sanction. 
	§802.122. Intent to Sanction. 
	(a) 
	(a) 
	(a) 
	(a) 
	The Agency may issue an intent to sanction to set forth: 

	(1) 
	(1) 
	(1) 
	a corrective action plan and performance review and assistance activities; 

	(2) 
	(2) 
	a specific timeline for the implementation of the corrective action plan by a Board or Agency grantee; and 

	(3) 
	(3) 
	an opportunity to cure the sanctionable acts. 



	(b) 
	(b) 
	There shall be no appeal to an intent to sanction. 



	§802.123. Sanctions. 
	§802.123. Sanctions. 
	(a) 
	(a) 
	(a) 
	(a) 
	Level-One Sanction. The Agency may impose a level-one sanction on a Board or Agencygrantee for sanctionableacts. Sanctionable acts that occur duringthe program, grant, fiscal, contract, or calendar year include, but are not limited to, the following: 

	(1) 
	(1) 
	(1) 
	failure to submittimely and accuraterequiredfinancial or performance reports; 

	(2) 
	(2) 
	failure to take corrective actions to resolve findings identified during monitoring, investigative, or program reviews, including failure to comply with a technical assistance plan developed by the Agency; 

	(3) 
	(3) 
	failure to rectify or resolve allindependent auditfindings or questionedcosts within required time frames; 

	(4) 
	(4) 
	failure to submit required annual audits; 

	(5) 
	(5) 
	breach of administrative and service contract requirements; 

	(6) 
	(6) 
	failure to retain required servicedeliveryandfinancial records; or 

	(7) 
	(7) 
	failure to meetthe targeton any contractedperformancemeasure by morethan 10 percent of target. 



	(b) 
	(b) 
	(b) 
	Level-Two Sanction. The Agency may impose a level-two sanction on a Board or Agencygrantee for sanctionableacts. Sanctionable acts that occur duringthe program, grant, fiscal, contract, or calendar year include, but are not limited to, the following: 

	(1) 
	(1) 
	(1) 
	failure to rectify alevel-onesanctionwithin six monthsof notice; 

	(2) 
	(2) 
	committing a second sanctionable act; 

	(3) 
	(3) 
	failure to rectify reportedthreats to health andsafety of program participants within 30days of notice. Rectifyinghealth andsafety mayinclude investigating a complaint, taking appropriate corrective actions, or making referrals to appropriate authorities; or 

	(4) 
	(4) 
	failure to meetthe targeton any contractedperformancemeasure by morethan 25 percent of target. 



	(c) 
	(c) 
	(c) 
	Level-Three Sanction. The Agency may impose a level-three sanction on a Board or Agencygrantee for sanctionableacts. Sanctionable acts that occur duringthe program, grant, fiscal, contract, or calendar year include, but are not limited to, the following: 

	(1) 
	(1) 
	(1) 
	failure to rectify alevel-onesanctionwithin one year of notice; 

	(2) 
	(2) 
	failure to rectify a level-two sanction within six months of notice; 

	(3) 
	(3) 
	committing multiple sanctionable acts; 

	(4) 
	(4) 
	failure to rectify reportedthreats to health andsafety of program participants within 60days of notice. Rectifyinghealth andsafety mayinclude investigating a complaint, taking appropriate corrective action, or making referrals to appropriate authorities; or 

	(5) 
	(5) 
	failure to meetthe targeton any contracted measure bymore than25percent of target for two consecutive years. 





	§802.124. Penalties for Noncompliance with Requirements. 
	§802.124. Penalties for Noncompliance with Requirements. 
	(a) The Agency may impose penalties on a Board or Agency grantee based on the following criteria as determined appropriate by the Agency given the totality of the 
	(a) The Agency may impose penalties on a Board or Agency grantee based on the following criteria as determined appropriate by the Agency given the totality of the 
	circumstances surrounding the occurrence of the sanctionable act or acts: 

	(1) 
	(1) 
	(1) 
	Severity, nature, duration, and extent; 

	(2) 
	(2) 
	Previous occurrences of sanctionable acts; and 

	(3) 
	(3) 
	(3) 
	Efforts by the Board, workforce serviceprovider, or Agencygrantee to prevent the occurrence of the sanctionable act, including efforts to: 

	(A) 
	(A) 
	(A) 
	obtain technical assistance, training, or other assistance from the Agency; 

	(B) 
	(B) 
	resolve monitoring findings; and 

	(C) 
	(C) 
	prevent potential sanctionable acts. 




	(b) 
	(b) 
	(b) 
	The Agency may impose penalties for sanctionable acts listed in this subchapter. Notwithstanding the list of sanctionable acts appearing after each specific level of sanction in §802.123 of this subchapter, the Agency may assign a higher or lower sanction level based on the severity or mitigating circumstances surrounding the sanctionable acts. 

	(c) 
	(c) 
	(c) 
	The Commission may recommend to TWIC pursuant to Texas Government Code, Chapter 2308, that one or moreof the followingbe imposedon Boards: 

	(1) 
	(1) 
	(1) 
	Areorganization plan under Texas GovernmentCode §2308.268for the workforce area; 

	(2) 
	(2) 
	Arestructuringof the Board, includingdecertificationof the currentBoardand appointment and certification of a new Board; 

	(3) 
	(3) 
	A merger of the workforce area into one or more other workforce areas; or 

	(4) 
	(4) 
	Any other penalty deemed appropriate by the Commission. 



	(d) 
	(d) 
	More than one corrective action may be imposed in response to one occurrence of a sanctionable act. The correctiveactions imposedfor one or more occurrences of sanctionable acts may correlate with the sanction level imposed on a Board or Agency grantee. 

	(e) 
	(e) 
	ABoard's or Agencygrantee's failure to complete the corrective actions describedin this subchapter within the specified time limits may result in the Agency imposing penalties under this subchapter and withholding contract payments to the Board or Agency grantee. 

	(f) 
	(f) 
	Penalties for Second-Year WIA Nonperformance. If a Board fails to meet its targets on 25percentof its contractedmeasures bymore than20percent of targetfor two 


	consecutive program years, the Commission shall review the performance deficiencies and shall make a recommendation to TWIC that it impose a reorganization plan for the workforce area. The Commission's recommendation to TWIC for reorganization of a workforce area may include one or more of the corrective actions or penalties included in this subchapter. Notwithstanding this subsection, the Commission may take other action deemed appropriate as consistent with federal law. 
	(g) Penalties for Failures Regardingthe One-StopService DeliveryNetwork. Failure of a Board to ensure the continued operation of a one-stop service delivery network as required by WIA §121 and Chapter 801, Subchapter B, One-Stop Service Delivery Network of this title, includingfailure to properlycertifyWorkforce Solutions Offices as definedin §801.24 of this title,may resultin the imposition of penalties as provided in this subchapter, and the Agency's withholding of payment for any administrative expenses 

	§802.125. Sanction Determination. 
	§802.125. Sanction Determination. 
	(a) 
	(a) 
	(a) 
	The director of Agency's Workforce Development Division determines whether a sanction shall be imposed, including whether it is appropriate to impose a sanction level on the Board or Agency grantee and whether it is appropriate to assign a penalty. 

	(b) 
	(b) 
	The Commission shall work in concert with TWIC, as appropriate, to impose sanctions as required by Texas Government Code §2308.268 and §2308.269. 

	(c) 
	(c) 
	(c) 
	The Agency shall send a written notice of sanction determination (sanction determination) to the following: 

	(1) 
	(1) 
	(1) 
	(1) 
	Board: 

	(A) 
	(A) 
	(A) 
	The Board's executive director or administrative officer; 

	(B) 
	(B) 
	The Board's chair; and 

	(C) 
	(C) 
	The lead chief elected official of the workforce area; or 



	(2) 
	(2) 
	The Agency grantees' executive leadership. 



	(d) 
	(d) 
	The sanction determination date of notice shall be the date the sanction determination is sent by certified mail. All sanction determinations shall be sent by electronic transmission and by certified mail, return receipt requested. 

	(e) 
	(e) 
	(e) 
	The sanction determinationshallinclude the followinginformation: 

	(4) 
	(4) 
	(4) 
	the corrective action required, including the timeline for completing the corrective action; and 

	(5) 
	(5) 
	the technical assistance contactfrom the Agencyor other entity to assistin completing the corrective action. 



	(f) 
	(f) 
	The Agency shall send the sanction determination at least 10 working days in advance of the effective dateof the sanction. 


	(1) 
	(1) 
	(1) 
	the sanctionable act upon which the sanction was based; 

	(2) 
	(2) 
	the sanction level in which the Board or Agency grantee is placed and the 

	TR
	conditions under which the sanction may be removed; 

	(3) 
	(3) 
	the penalty and the effective date of the penalty; 


	SUBCHAPTER H. REMEDIES 
	§802.141. Informal Conferences and Informal Dispositions. 
	An informal conference is defined as an informal meeting between a Board or Agency grantee and designee of the director of the Agency's Workforce Development Division, heldfor the purposeof agreeingon aproposedinformaldisposition of asanctionable act. An informal conference shall be voluntary and shall not be a prerequisite to a hearing in an appeal of a penalty. 

	§802.142. Appeal. 
	§802.142. Appeal. 
	(a) 
	(a) 
	(a) 
	A Board or Agency grantee may appeal a final determination or sanction determination; however, a recommendation to another entity by the Agency or Commission under Subchapter G of this chapter (relating to Corrective Actions), cannot be appealed. 

	(b) 
	(b) 
	A requestfor appeal of afinaldetermination or sanction determinationshallbe filed within 10 workingdays followingthe receipt of the determination. The appeal shall be in writing and filed with the General Counsel, Texas Workforce Commission, 101 East 15th Street, Austin, Texas 78778. Failure by a Board, workforce service provider, or Agency grantee to timely request a hearing waives the right to a hearing. 

	(c) 
	(c) 
	The Agency shall refer the requestfor appealto an impartialhearingofficer for a hearing. 

	(d) 
	(d) 
	(d) 
	The Agency shall mail a notice of hearing to the Board or Agency grantee as provided in §802.125(c), and to their representatives, if any. The notice of hearing shall be in writing and include: 

	(1) 
	(1) 
	(1) 
	astatement of the date, time, place, andnatureof the hearing; 

	(2) 
	(2) 
	a statement of the legal authority under which the hearing is to be held; and 

	(3) 
	(3) 
	a short and plain statement of the issues to be considered during the hearing. 





	§802.143. Hearing Procedures. 
	§802.143. Hearing Procedures. 
	(a) 
	(a) 
	(a) 
	The sanction determination hearing shall be conducted in person in Austin, Texas, unless the parties agree to a telephonic hearingor request a different location. 

	(b) 
	(b) 
	(b) 
	The hearing shall be conducted informally and in such manner as to ascertain the substantial rights of the parties. All issues relevant to the appeal shall be considered and addressed, and may include: 

	(1) 
	(1) 
	(1) 
	Presentation of Evidence. The parties to an appeal may present evidence that is material and relevant, as determinedbythe hearingofficer. Inconductinga hearing, the hearing officer shall actively develop the record on the relevant circumstances andfacts to resolve allissues. To be considered as evidence in a decision, any document or physical evidence must be entered as an exhibit at the hearing. 

	(2) 
	(2) 
	Examination of Parties and Witnesses. The hearing officer shall examine parties and any witnesses, and shall allow cross-examination to the extent the hearingofficer deems necessary to afford the partiesdue process. 

	(3) 
	(3) 
	Additional Evidence. The hearing officer, with or without notice to any of the parties, may take additional evidence as deemed necessary, provided that a party shall be given an opportunity to rebut the evidence if it is to be used against the party's interest. 

	(4) 
	(4) 
	Appropriate Hearing Behavior. All parties shall conduct themselves in an appropriate manner. The hearing officer may expel any individual, including a party, who fails to correct behavior the hearingofficer identifies as disruptive. After expulsion,the hearingofficer may proceed with the hearingandrender a decision. 



	(c) 
	(c) 
	(c) 
	Records. 

	(1) 
	(1) 
	(1) 
	The hearing record shall include the audio recording of the proceeding and any other relevant evidence relied on by the hearing officer, including documents and other physical evidence entered as exhibits. 

	(2) 
	(2) 
	The hearingrecord shallbe maintainedin accordance withfederal andstate law. 

	(3) 
	(3) 
	Confidentiality of information containedin the hearingrecord shallbe maintained in accordancewith federalandstate law. 





	§802.144. Postponements, Continuances, and Withdrawals. 
	§802.144. Postponements, Continuances, and Withdrawals. 
	(a) 
	(a) 
	(a) 
	The hearingofficer maygrant apostponement of asanction determination hearing for good cause at a party's request. 

	(b) 
	(b) 
	A continuance of a hearing may be ordered at the discretion of the hearing officer to consider additional, necessaryevidenceor for anyother reason the hearingofficer deems appropriate. 

	(c) 
	(c) 
	A Board or Agency grantee may withdraw an appeal at any time prior to the issuance of the final decision. 



	§802.145. Evidence. 
	§802.145. Evidence. 
	(a) 
	(a) 
	(a) 
	Evidence Generally. Evidence, including hearsay evidence, shall be admitted if it is relevant andif in the judgment of the hearingofficer itis the kind of evidence on which reasonably prudent persons are accustomed to rely in the conduct of their affairs. However,the hearingofficer mayexclude evidence ifits probative valueis outweighed by the danger of unfair prejudice, by confusion of the issues, or by reasonable concernfor undue delay, waste of time, or needless presentationof cumulative evidence. 

	(b) 
	(b) 
	Exchange of Exhibits. Any documentary evidence to be presented during a telephonic hearing shall be exchanged with all parties and a copy shall be provided to the hearingofficer in advanceof the hearing. Anydocumentary evidence to be presented at an in-person hearing shall be exchanged at the hearing. 

	(c) 
	(c) 
	Stipulations. The parties, with the consent of the hearingofficer,may agree in writing to relevant facts. The hearing officer may decide the appeal based on such stipulations or, at the hearingofficer's discretion,may set the appeal for hearingand take such further evidence as the hearing officer deems necessary. 

	(d) 
	(d) 
	Experts andEvaluations. Ifrelevantanduseful, testimonyfroman independent expert or a professional evaluationfroma source satisfactory to the parties andthe Agency may be ordered by hearing officers, on their own motion, or at a party's request. Any such expert or evaluation shall be at the expense of one or more of the parties. 

	(e) 
	(e) 
	(e) 
	Subpoenas. 

	(1) 
	(1) 
	(1) 
	The hearingofficer mayissue subpoenas to compelthe attendance of witnesses and the production of records. A subpoena may be issued either at the request of aparty or on the hearingofficer's ownmotion. 

	(2) 
	(2) 
	(2) 
	A party requesting a subpoena shall state the nature of the information desired, includingnames of anywitnesses andthe records thatthe requestor feels are 

	necessary for the proper presentation of the case. 

	(3) 
	(3) 
	The request shall be granted only to the extent the records or the testimony of the requested witnesses appears to be relevant to the issues on appeal. 

	(4) 
	(4) 
	A denial of a subpoena request shall be made in writing or on the record, stating the reasons for suchdenial. 





	§802.146. Hearing Officer Independence and Impartiality. 
	§802.146. Hearing Officer Independence and Impartiality. 
	(a) 
	(a) 
	(a) 
	A hearing officer presiding over a hearing shall have all powers necessary and appropriate to conduct afull, fair, andimpartialhearing. Hearingofficers shall remain independent and impartial in all matters regarding the handling of any issues duringthe pendencyof acase andin issuingtheir written proposals for decision. 

	(b) 
	(b) 
	Ahearingofficer shallbe disqualifiedif the hearingofficer has apersonalinterestin the outcome of the appeal or if the hearingofficer directly or indirectlyparticipated in the determination on appeal. Any party may present facts to the Agency in support of a request to disqualify a hearing officer. 

	(c) 
	(c) 
	The hearingofficer maywithdraw from ahearingto avoid the appearance of impropriety or partiality. 

	(d) 
	(d) 
	Followinganydisqualificationor withdrawal of ahearingofficer,the Agency shall assign an alternate hearingofficer to the case. The alternate hearingofficer shall not be bound by any findings or conclusions made by the disqualified or withdrawn hearing officer. 



	§802.147. Ex Parte Communications. 
	§802.147. Ex Parte Communications. 
	(a) 
	(a) 
	(a) 
	The hearingofficer shall notparticipate in ex parte communications, directly or indirectly, in any matter in connection with any substantive issue, with any interested person or party. Likewise, no person shall attempt to engage in ex parte communications with the hearingofficer on behalf of any interested person or party. 

	(b) 
	(b) 
	Ifthe hearingofficer receivesany suchex parte communication,the other parties shall be given an opportunity to review any such ex parte communication. 

	(c) 
	(c) 
	Nothingshallpreventthe hearingofficerfrom communicatingwithparties or their representatives about routine matters such as requests for continuances or opportunities to inspect the file. 

	(d) 
	(d) 
	The hearingofficer mayinitiate communications with an impartialAgencyemployee who has not participated in a hearing or any determination in the case for the limited purpose of usingthe special skills or knowledge of the Agencyandits staff in evaluating the evidence. 



	§802.148. Hearing Decision. 
	§802.148. Hearing Decision. 
	(a) 
	(a) 
	(a) 
	Following the conclusion of the hearing, the hearing officer shall promptly prepare a written proposal for decision. 

	(b) 
	(b) 
	(b) 
	The proposalfor decision shallbe based exclusively onthe evidence of recordin the hearingand on matters officially noticedin thehearing. The decisionshallinclude: 

	(1) 
	(1) 
	(1) 
	a list of the individuals who appeared at the hearing; 

	(2) 
	(2) 
	the findings offact andconclusions of law reached onthe issues; and 

	(3) 
	(3) 
	the affirmation,reversal, or modification of the sanctions. 



	(c) 
	(c) 
	The proposalfor decision shallbe submitted to the Agency's executivedirector for issuance of a written decision on behalf of the Agency. 

	(d) 
	(d) 
	Unless a party files a timely motion for rehearing, the Agency may assume continuingjurisdiction to modify or correct adecision untilthe expirationof 30 calendar days from the mailingdate of the decision. 



	§802.149. Motion for Reopening. 
	§802.149. Motion for Reopening. 
	(a) 
	(a) 
	(a) 
	Ifapartydoes not appear for ahearing, the party mayrequest areopeningof the hearing within 30 calendar days from the date the decision is mailed. 

	(b) 
	(b) 
	The motion for reopeningshallbe in writinganddetailthe reason for failingto appear at the hearing. 

	(c) 
	(c) 
	The hearingofficer mayschedule ahearingon whether to grantthe reopening. 

	(d) 
	(d) 
	The motion may be granted if the hearing officer determines that the party has shown good cause for failingto appear at the hearing. 



	§802.150. Motion for Rehearing. 
	§802.150. Motion for Rehearing. 
	(a) 
	(a) 
	(a) 
	ABoard or Agencygrantee mayfile amotion for rehearingfor the presentation of new evidence within 30days from the date the decision is mailed. Arehearingshall be granted only for the presentation of new evidence. 

	(b) 
	(b) 
	A motion for rehearing shall be in writing and allege the new evidence to be considered. 

	(c) 
	(c) 
	Ifthe hearingofficer determines thatthe alleged new evidencewarrants arehearing, a rehearing shall be scheduled at a reasonable time and place. 

	(d) 
	(d) 
	The hearingofficer shallissue awritten proposalfor decision in responseto atimely 


	filed motion for rehearing. The proposalfor decisionshallbe submittedto the 
	Agency's executivedirector for issuance of a final decision. 

	§802.151. Finality of Decision. 
	§802.151. Finality of Decision. 
	(a) 
	(a) 
	(a) 
	(a) 
	The decision of the executive director is the final administrative decisionof the Agencyafter the expiration of 30 calendar days fromthe mailingdate of the decision, unless within that time: 

	(1) 
	(1) 
	(1) 
	arequestfor reopeningis filed with the Agency; 

	(2) 
	(2) 
	arequestfor rehearingis filed with the Agency; or 

	(3) 
	(3) 
	the Agency assumes continuing jurisdiction to modify or correct the decision. 



	(b) 
	(b) 
	Any decision issued in response to a request for reopening or rehearing or a modification or correction issued by the Agency shall be final on the expiration of 30 calendar days from the mailingdate of the decision, modification,or correction. 



	§802.152. Repayment. 
	§802.152. Repayment. 
	(a) 
	(a) 
	(a) 
	The Board and chief elected officials shall be jointly and severally liable for repayment to the Agency from nonfederal funds for expenditures in the workforce area that are found by the Agency not to have been expended in accordance §802.102 of this chapter. 

	(b) 
	(b) 
	An Agency grantee shall be liable for repayment to the Agency from nonfederal funds for expenditures that are foundby the Agencynot to have been expended in accordance with §802.102 of this chapter. 


	SUBCHAPTER I. INCENTIVE AWARDS 
	§802.161. Scope and Purpose. 
	The purpose of incentive awards is to reward Boards that meet or exceed the performance benchmarks identified in each incentive award and accomplish the Commission's goals to fulfillthe workforce needs of employers andto putTexans to work. The Boardis responsible for providingstrategic and operationalplanningfor its workforce area. The development of an integrated and coherent workforce development system at the local levelis the primaryfocusofBoards. Thus, this policy seeks to recognizeBoardsfor achievingh

	§802.162. Definitions. 
	§802.162. Definitions. 
	The followingwords and terms when used in this chapter shallhave the following meanings, unless the context clearly indicates otherwise. 
	(1) 
	(1) 
	(1) 
	Allocation of Funds--The total yearly funds initially identified for allocation to a Board for all programs. This does not include consideration of adjustments in fundingmade to a specific program(s) by the Commissionfor purposes of reallocating or redistributing those funds. This may include new allocations or distributions made duringa year that result fromchanges in law or new funding made available to the Boards during a year. 

	(2) 
	(2) 
	Classification--GroupingofBoardswith one or more commoncharacteristics (e.g., size) for the purpose of evaluatingperformance andgivingincentive awards. 

	(3) 
	(3) 
	Extraordinary Circumstances--Conditions that may have an impact on the determination of which Boards may receive or be excluded from receiving incentive awards, which may include, but are not limited to, matters such as serious unforeseenevents, unresolvedaudit or monitoringfindings, sanctions, unanticipated changes in economic conditions, the occurrence of a disaster, or legislative changes having a direct impact on the Commission or Boards. 

	(4) 
	(4) 
	(4) 
	Local Coordination--Boards fostering leadership and cooperation to achieve the most effective customer service results for their employers and residents through one or more of the following: 

	(A) 
	(A) 
	(A) 
	Memoranda of Understanding with required partners that achieve active implementation and integration of related services; 

	(B) 
	(B) 
	Memoranda of Understanding with partners required by WIA §121(b)(1) but not required by §801.27(b) of this title that include active implementation and integration of related services; 

	(C) 
	(C) 
	ongoing and regular communication and training on the best practices and benchmarks in building systems or delivering services; or 

	(D) 
	(D) 
	demonstrating local coordination through other means as determined by the Commission, such as by demonstrating coordination with demonstration grants, youth opportunity grants, self-sufficiency grants, and skills development grants. 



	(5) 
	(5) 
	(5) 
	Regional Cooperation--Boards working together as a cooperative unit in a region to provide excellence in customer service through one or more of the following: 

	(A) 
	(A) 
	(A) 
	submitting joint plans or agreements; 

	(B) 
	(B) 
	engaging in ongoing and regular communication regarding the best practices and workingtogether to implement those practices by sharing ideas, data, staff, and other resources; 

	(C) 
	(C) 
	providingopportunities for jointtraining, conferences, andstaff interaction; or 

	(D) 
	(D) 
	demonstrating regional cooperation through other means as determined by the Commission. 



	(6) 
	(6) 
	Workforce development programs--Job-training, employment, and employment-related educational programs and functions as listed in Texas Labor Code §302.021. 



	§802.163. Types of Awards. 
	§802.163. Types of Awards. 
	The followingare the two types of incentiveawards: 
	(1) 
	(1) 
	(1) 
	Nonmonetaryawards, which maybe awarded annuallybasedon high-performance achievement and/or continuous improvement in meeting performance measuresand mayincludeplaques, certificates of achievement, or other formalized recognition accolades. 

	(2) 
	(2) 
	(2) 
	Monetary awards, which include: 

	(A) 
	(A) 
	(A) 
	performance awards issuedunder §802.166of this subchapter; 

	(B) 
	(B) 
	WIA local incentive awards issued under §802.167 of this subchapter; 

	(C) 
	(C) 
	job placement incentive awards issued under §802.168 of this subchapter; and 

	(D) 
	(D) 
	other awards designated by the Commission. 





	§802.164. Data Collection. 
	§802.164. Data Collection. 
	(a) 
	(a) 
	(a) 
	Boards are responsible for complete and accurate dataentryprior to Commission-established deadlines. 

	(b) 
	(b) 
	The Commission reserves the right not to consider data submitted after the deadline or data thatit finds to be inaccurate in its evaluation of performancefor awards. 



	§802.165. Board Classification. 
	§802.165. Board Classification. 
	(a) 
	(a) 
	(a) 
	The Commission maygroupBoardsin classifications for comparison purposes such as for awardingincentives. 

	(b) 
	(b) 
	(b) 
	In classifying Boards, the Commission may group Boards based on similarities or differences among the Boards relating to: 

	(1) 
	(1) 
	(1) 
	allocations of funds; 

	(2) 
	(2) 
	prior performance; or 

	(3) 
	(3) 
	demographic, economic, or other characteristics of the individual workforce areas. 





	§802.166. Performance Awards. 
	§802.166. Performance Awards. 
	(a) 
	(a) 
	(a) 
	The Commission maydeterminethe amount of fundsfor useto rewardperformance annually. 

	(b) 
	(b) 
	Incentive awards for performance may be given in each classification and the Commission may give more than one award in each classification. 

	(c) 
	(c) 
	(c) 
	The Commission may use any combination of existing state or federal performance measures and may develop its own measures to evaluate performance. 

	(1) 
	(1) 
	(1) 
	(1) 
	If the Commission includes a measure that does not already have a target, the Commission may: 

	(A) 
	(A) 
	(A) 
	set an incentive targetfor the sole purpose of evaluatingeligible Boards for the incentive awards (failure to meet an incentive target does not subject the Board to sanction); 

	(B) 
	(B) 
	rate performance based on each Board's "relative improvement" in performance from the prior year; or 

	(C) 
	(C) 
	compare exhibited performance among the Boards in a classification if the measure allows comparability across Boards of different sizes. (For example, the "percent of job orders timely posted" allows performance to be measured across Boards of different sizes, but the "number of job orders timely posted" does not.) 



	(2) 
	(2) 
	The Commission may use a measure and a subset of a measure in the same year. For example, the Commission could include one measure that considers employers with job postings in the job matching system and another measure that considers employers with job postings in targeted occupations. 



	(d) 
	(d) 
	(d) 
	If the Commission is considering issuing awards under this section, the Commission shall notify Boards of the method by which performance shall be evaluated for the purpose of givingawards under this rule for thatyear. 

	(1) 
	(1) 
	(1) 
	The notice required under this subsection shall be provided to the Boards concurrent with their yearly contracts. 

	(2) 
	(2) 
	(2) 
	The notice may include: 

	(A) 
	(A) 
	(A) 
	a listing of the Boards assigned to each classification; 

	(B) 
	(B) 
	a listing of awards; 

	(C) 
	(C) 
	(C) 
	alisting of the performance measures to be includedin each evaluation category including: 

	(i) 
	(i) 
	(i) 
	the period of evaluation for eachperformance measure;and 

	(ii) 
	(ii) 
	the method of evaluation for each performance measure; 



	(D) 
	(D) 
	the weightings to be used to aggregate the performance measures to allow each Board's overall performance to be ranked and also encourage an emphasis on employer-focused measures; 

	(E) 
	(E) 
	the anticipated amount of funds available to be awarded; and 

	(F) 
	(F) 
	other criteria to be used to identify superior performance. 





	(e) 
	(e) 
	(e) 
	The Commission shall rank a Board's performance for each performance measure as follows. 

	(1) 
	(1) 
	(1) 
	For measures that have performance targets, the Commission shall determine each Board's "success rate" by dividing the Board's actual performance by its target for the measure. 

	(2) 
	(2) 
	For measures that have no performance targets, the Commission shall determine each Board's actual performance (or change in performance if that was the method identifiedas the methodfor evaluation) andcall this the "performance rate." 

	(3) 
	(3) 
	For each measure, the Commission shall replace the "success rate" or the "performance rate" with aranking. The Board with the "best" rankingin its classification shallbe ranked "1," the secondbestranked "2," etc. Iftwo Boards in a classification are tied for a position, suchas second place, both shall be ranked "2" and the Board with the next "best" ranking shall be ranked "4." 



	(f) 
	(f) 
	(f) 
	The Commission shall assign each Board a final rank as follows. 

	(1) 
	(1) 
	(1) 
	The Commission shall use the weightings identifiedin subsection(d)(2)(D) of this section to determine the weighted rank of the performance rankings assigned under subsection (e) of this section. 

	(2) 
	(2) 
	Each Board's weighted rank shall be converted to an overall ranking within the Board's classification. That is, the Board with the lowest weighted rank in a classification is ranked "1," the secondlowest ranked "2," etc. Iftwo Boards are tied for a position such as second place, both shall be ranked "2" and the next "best" Board will be ranked "4." 



	(g) 
	(g) 
	The awardfor each classificationshallbe given to the Boardin the classification with the best overall ranking. If the Commission is assigning more than one award in a classification, the Boards with the highest rankings shall receive the award. 

	(h) 
	(h) 
	Boards that receive aperformance awardshall use the incentive awardto carry out workforce activities as allowedby state andfederallaws. 

	(i) 
	(i) 
	The Commission may modify the assignment of awardsbasedon factors thatthe Commission identifiesas extraordinarycircumstances. 



	§802.167. Workforce Investment Act Local Incentive Awards. 
	§802.167. Workforce Investment Act Local Incentive Awards. 
	(a) 
	(a) 
	(a) 
	The Commission shall determine annually the total amount of funds to be awarded from funds available through the WIA §128(a) and §133(a)(1) for localincentive awards. 

	(b) 
	(b) 
	(b) 
	WIA local incentive awards may be awarded for one or more of the following: 

	(1) 
	(1) 
	(1) 
	regional cooperation among workforce areas; 

	(2) 
	(2) 
	local coordination of activities carried out under WIA; and 

	(3) 
	(3) 
	exemplary performance on performance measures. 



	(c) 
	(c) 
	(c) 
	The application for WIAlocalincentiveawards shallbe as follows. 

	(1) 
	(1) 
	(1) 
	Only those Boards submittinga written application shallbe eligible for WIA localincentive awards (other thanawardsfor exemplary performance, which do not require a written application). 

	(2) 
	(2) 
	The Commission shallissue instructionsannuallyidentif yingthe amount of funds available for awards, the maximum number of awards, and instructions for submitting applications for WIA local incentive awards. 



	(d) 
	(d) 
	(d) 
	Awards may be made based on consideration of various factors consistent with WIA goals such as: 

	(1) 
	(1) 
	(1) 
	identified changes in economic conditions, population characteristics, and the service delivery system in the workforce area; 

	(2) 
	(2) 
	reportedperformance for each contractperformance measurerelative to other Boards; 

	(3) 
	(3) 
	demonstrated performance in the elements considered most critical in accomplishing overall system goals, which includes performance related to each of the items listed in §802.168(b) of this subchapter; 

	(4) 
	(4) 
	improved performance relative to the preceding year; 

	(5) 
	(5) 
	demonstrated compliance with all expenditure requirements as required by §800.63(h) of this title; and 

	(6) 
	(6) 
	finalized monitoringreports and resolutionactivities. 



	(e) 
	(e) 
	Boards that receive a WIA local incentive award shall use the award to carry out workforce activities as allowed by state and federal laws. 

	(f) 
	(f) 
	The Commission may modify the assignment of awards based on factors that the Commission identifiesas extraordinarycircumstances. 



	§802.168. Job Placement Incentive Awards. 
	§802.168. Job Placement Incentive Awards. 
	(a) 
	(a) 
	(a) 
	The Commission may setaside an amount of fundsfor jobplacementincentive awards during the annual budget process or at other times during the year as deemed appropriate by the Commission based onthe funds availableto meet the objectives of the Commission. For the purposes of this section, the term "Choices eligible" shall have the same meaning as set forth in §811.2 of this title. 

	(b) 
	(b) 
	(b) 
	Administration throughBoardsshallbe as follows. 

	(1) 
	(1) 
	(1) 
	The Commission shall administer the job placement incentive awards through the Boards by distributingfunds to Boards that demonstrate the highest percentage of increase in employment of Choices eligibles in higher wage jobs. Awards may be given in each classification andthe Commission maygive more than one award in each classification. 

	(2) 
	(2) 
	Boards receiving a distribution of funds shall establish policies and procedures to create incentives for their workforce service providers. The Boards shall determine how the local awards of funds are expended to provide incentives to workforce service providers within the workforce area for effective employment of Choices eligibles in higher wage jobs. The Boards shall ensure 




	that workforce service providers receivingthe job placementincentive awards use the funds for expenses relatingto education, training, and support services as necessary to prepare, place, and maintain Choices eligibles in employment leadingto self-sufficiency. 
	(c) 
	(c) 
	(c) 
	(c) 
	The criteria for distributingawardfunds to Boards shallbe the sameas the measure of higher wage jobs. The measure of higher wage jobs shall use the most recent available in unemployment insurance (UI) wages reported quarterly by employers for Choices eligibles in employment and be determined by: 

	(1) 
	(1) 
	(1) 
	each workforce area's baseline average quarterlyreportedUI wages for all Choices eligibles in employmentduringa 12-monthperiod designatedby the Commission; 

	(2) 
	(2) 
	each workforce area's average quarterlyUI wages for allChoices eligibles in employment during the 12-month period subsequent to the baseline measurement period; and 

	(3) 
	(3) 
	comparingthe average quarterlyUI wages for allChoices eligibles in employment for the two measurement periods to determineBoards that have achieved the highest percent increase in overall wages to Choices eligibles. 



	(d) 
	(d) 
	The Commission may modify the assignment of awards based on factors that the Commission identifiesas extraordinarycircumstances. 





