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New Pillar One Amount B methodology optional for
countries under newly released guidance

As part of the ongoing work of the OECD/G20 Inclusive Framework on BEPS
(“Inclusive Framework” or IF) to implement the Two-Pillar Solution to Address
the Tax Challenges Arising from the Digitalization of the Economy, the OECD
released on February 19, 2024, a report entitled Pillar One — Amount B (the
“Amount B 2024 Report” or “the Report”).

The Report is the culmination of efforts initially referenced in the October 2021
OECD/G20 “Statement on a Two-Pillar Solution to Address the Tax Challenges
Arising from the Digitalization of the Economy” agreed by over 130 member
countries of the Inclusive Framework. That statement identified Amount B as
part of “Pillar One” and explained that “[t]he application of the arm’s length
principle to in-country baseline marketing and distribution activities will be
simplified and streamlined, with a particular focus on the needs of low capacity
countries.” Amount B applies to businesses of any size that have in-scope
distribution activities, unlike the limitation of Amount A only to the largest and
most profitable businesses. Additionally, Amount B applies only to the
distribution of tangible goods, not digital goods or services.

The Report takes into account the public comments received in response to
two , one in December 2022 and one in July
2023, and builds on the framework for simplifying and streamlining the
application of the arm’s length principle to baseline marketing and distribution
activities set forth in the July 2023 Public Consultation Document insofar as it
sets out the scoping criteria, pricing methodology, documentation and tax
certainty considerations related to Amount B.

Perhaps the biggest surprise in the Amount B 2024 Report is that the
methodology it describes is entirely optional for jurisdictions to adopt or not,
so that the simplified and streamlined methodology may not be available in
many jurisdictions. The simplified and streamlined approach will be
incorporated into the OECD Transfer Pricing Guidelines (TPG) as an Annex to
Chapter IV to be given effect for fiscal years commencing on or after January 1,
2025. However, the outcomes determined under the new simplified and
streamlined approach are not binding on jurisdictions where counterparties are
located, absent some agreement to the contrary (and/or the adoption of the
simplified and streamlined approach by the jurisdiction of the counterparty).
Finally, in jurisdictions where the optional simplified and streamlined approach
is not adopted this guidance is not to be construed as a basis to interpret the
application of the general principles in the remainder of the TPG.


https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-b-2023.pdf
http://www2.deloitte.com/us/en.html

Potentially special treatment is afforded to yet-to-be-identified “low-capacity
jurisdictions” that adopt the simplified and streamlined approach. With respect
to those jurisdictions the Report notes that:

“subject to their domestic legislations and administrative practices,
members of the Inclusive Framework commit to respect the outcome
determined under the simplified and streamlined approach to in-scope
transactions where such approach is applied by a low-capacity
jurisdiction and to take all reasonable steps to relieve potential double
taxation that may arise from the application of the simplified and
streamlined approach by a low-capacity jurisdiction where there is a
bilateral tax treaty in effect between the relevant jurisdictions. The
Inclusive Framework will work on the implementation of this
commitment in 2024, including through the development of
competent authority agreements that could be used within the context
of bilateral tax treaty relationships, taking into consideration the dual
objective of bilateral tax treaties to avoid double taxation, as well as to
prevent double non-taxation. The Inclusive Framework will agree on
the design elements and on the list of low-capacity jurisdictions within
scope of this commitment by consensus in 2024. The Inclusive
Framework will agree on the list of low-capacity jurisdictions by 31
March 2024.”

A jurisdiction that chooses to apply the simplified and streamlined approach
may choose to apply it using one of two options. Under the first option, a
jurisdiction can permit tested parties resident within its jurisdiction to elect to
apply the simplified and streamlined approach. Under the second option, a
jurisdiction can require the use of the simplified and streamlined approach in a
prescriptive manner by its tax administration and tested parties resident in the
jurisdiction and, thus, the tax administration may specify that taxpayers should
apply the simplified and streamlined approach where the scoping criteria are
met and the tax administration would be bound to apply it under similar
circumstances.

With respect to the simplified and streamlined approach to the application of
the arm’s length principle to baseline marketing and distribution activities, the
Report follows the broad outlines of the July 2023 Public Consultation
Document with respect to scope, pricing, and documentation. The most
significant revision is that the scoping criteria relies on objective, quantitative
criteria identified as Alternative A in the July 2023 Public Consultation
Document, and not the more qualitative assessment that had been
characterized as Alternative B in that document. However, the IF notes in the
Report that work is underway on “an additional optional qualitative scoping
criterion that jurisdictions may choose to apply as an additional step to identify
distributors performing non-baseline activities,” and that this will be available
by March 31, 2024. Any additions in the optional qualitative scoping criteria
also will be incorporated into the Transfer Pricing Guidelines.

A summary of the key provisions of the Report is set forth below.
Scoping criteria

The scoping criteria generally limit the application of the simplified and
streamlined approach to the set of transactions that can be reliably priced



using a one-sided method as determined under the TPG, with the distributor as
the tested party. Specifically, Section 3.2 of the Amount B Report specifies:

e For a qualifying transaction to be in-scope of the simplified and
streamlined approach:

a. The qualifying transaction must exhibit economically relevant
characteristics that mean it can be reliably priced using a one-
sided transfer pricing method, with the distributor, sales agent
or commissionaire being the tested party.

b. The tested party in the qualifying transaction must not incur
annual operating expenses lower than 3% or greater than an
upper bound of between 20% and 30% of the tested party’s
annual net revenues (the specific bound to be set by each
implementing jurisdiction).

e For qualifying transactions that do not fall out of scope of the
simplified and streamlined approach under paragraph 4 [generally
requiring the determination that the transactional net margin method
be chosen as the most appropriate method], a qualifying transaction
will nevertheless be out of scope if:

a. The qualifying transaction involves the distribution of non-
tangible goods, services or the marketing, trading, or
distribution of commodities; or

b. The tested party carries out non-distribution activities in
addition to the qualifying transaction, unless the qualifying
transaction can be adequately evaluated on a separate basis
and can be reliably priced separately from the non-distribution
activities.

Pricing

As proposed in the July 2023 Public Consultation Document, businesses will
determine the arm’s length return for in-scope transactions by selecting the
relevant segment of the pricing matrix that corresponds to their:

e Industry grouping, selected from three options based on whether the
industry was found to have a significant relationship to levels of return;
and

e “Factor intensity” classification, selected from five options based on
the business’s net operating asset intensity (ratio of net operating
assets to net revenue — OAS) and operating expense intensity (ratio of
operating expenses to net revenue — OES), calculated based on a
weighted average of the business’s most recent three-year financial
period.



Table 5.1 OECD pricing matrix (return on sales %) derived from the global data
set

Factor intensity Industry Industry Industry
Grouping 1 Grouping 2 Grouping 3

[A] High OAS / any OES

> 45% / any level 3.50% 5.00% 5.50%
[B] Med/high OAS / any OES o 0 0
30% — 44.99% / any level 3:00% 3:73% 450%
[C] Med Low OAS / any OES . . o
15-29.99% / any level 2.50% 3.00% 4.50%
[D] Low OAS / non-low OES 0 0 0
<15% / 10% or higher 1.75% 2.00% 3.00%
[E] Low OAS /'low OES 1.50% 1.75% 2.25%

<15% / <10% OES

Source: OECD (2024) Pillar One — Amount B : Inclusive Framework on BEPS |
OECD/G20 Base Erosion and Profit Shifting Project | OECD iLibrary (oecd-
ilibrary.org)

The 2024 Pillar One — Amount B document details the “operating expense cap-
and-collar range” adjustment, which applies to all in-scope transactions. There
are four steps within this adjustment.

1. Begin with the pricing matrix from section 5.1 (above).

2. Based on Table 5.2 (below) determine the cap that applies based on
the OAS factor and whether the default cap rate or alternative cap rate
for qualifying jurisdiction would apply.

a. Toclarify —the 10% collar rate would be the minimum return
on operating expenses allowed.

b. For example, a tested party with medium OAS and the default
cap rate would have return on operating expense ranging from
10% to 60% (Berry ratio of 1.1 to 1.6)

c. TheJuly 2023 Document specified a Berry Ratio range of 1.05
to 1.5 regardless of OAS factor, which is a return on operating
expense of 5% to 50%.

3. Compare tested party’s return on operating expenses (“opex”) relative
to the cap and collar determined in step 2.

4. If within the range, no adjustment. If outside the range, the return on
sales will be adjusted to the nearest edge of the range.

Table 5.2 OECD Operating expense cap-and-collar range

Factor Default cap Alternative cap rates for Collar
intensity rates qualifying jurisdictions rate

High OAS (A) 70% 80% 10%

Medium OAS o o

(B+C) 60% 70%

Low OAS o 0

(D+E) 40% 45%

Source: OECD (2024) Pillar One — Amount B : Inclusive Framework on BEPS |
OECD/G20 Base Erosion and Profit Shifting Project | OECD iLibrary (oecd-
ilibrary.org)
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Example

Below is an illustrative example showing how the opex cap and collar would
apply to a tested party with low OAS in Industry Grouping 2. Based on the
pricing matrix in Table 5.1, this entity would have a 1.75% or 2% operating
profit margin (OPM) under Amount B, depending on its OES.

a. Inthe Low opex/Low OES column, the 1.75% OPM from Table 5.1
equals a 58.33% return on opex of 3. Therefore, the cap of 40%
(nearest edge of 10% — 40% range in Table 5.2) would apply, which
equates to an Amount B adjusted operating margin of 1.2% [(40% *
3)/100].

b. Inthe Opex/Non-low OES column, the 2% return from Table 5.1 (due
to low OAS and 20% OES) corresponds to a 10% return on opex of 20,
which is within the 10% — 40% operating expense range. Therefore, no
adjustment is required and the 2% operating margin is the Amount B
return.

c. Inthe High opex/Non-low OES column, the 2% return from Table 5.1
drives a 6.7% return on opex of 30. Therefore, the collar (nearest edge
of 10% — 40% range in Table 5.2) would apply, which equates to an
Amount B adjusted operating margin of 3% [(10% * 30)/100].

Low opex / Opex/ High opex /

low OES non-low OES non-low OES

Adjustment to  No adjustment Adjustment to

cap collar

Sales 100 100 100
IC COGS 95.3 78 68
Gross Profit 4.8 22 32
Opex 3 20 30
EBIT 1.75 2 2
OPM (Table 5.1) 1.75% 2.0% 2.0%
Return on opex 58.33% 10% 6.67%
g‘;’:;ted Amount B 1.2% 2.0% 3.0%

Appendix B of the Report provides eight numerical examples illustrating the
interaction of the parts of the pricing methodology.

Data availability mechanism adjustment

A data availability mechanism is intended to account for cases in countries
where there is insufficient data in the global data set but evidence exists of
country risk that may influence the arm’s length return. The Amount B 2024
Report is consistent with the July 2023 Consultation Document, which states
that an uplift to the arm’s length return (taken from the standard pricing
matrix) would be calculated by multiplying the entity’s asset intensity
percentage (capped at 85%) by a specified net rate adjustment percentage
based on the sovereign credit rating category of the country. For example,
countries with a rating of BBB+ or higher will have no adjustment but countries
with a rating of CCC- or lower will apply an upward adjustment equal to 8.6%
multiplied by the entity’s asset intensity percentage.



Documentation

The Report does not provide new documentation requirements but rather
identifies the main items in the local file called for in the Chapter V of the TPG
that can be useful to tax administrations in applying the simplified and
streamlined approach and leaves it to tax administrations whether to require
more targeted information, with the suggestion that these might be simplified
for small and medium enterprises.

Tax certainty and elimination of double taxation

The Report contains no new mechanisms to achieve tax certainty and the
elimination of double taxation, but rather highlights issues that may arise in the
case of transactions that occur between jurisdictions that have adopted the
simplified and streamlined method and those that have not. The Report further
emphasizes that the simplified and streamlined method is not binding on
jurisdictions that do not adopt it as such, but rather the arm’s length price is to
be determined under the provisions of the remainder of the TPG that sits apart
from the simplified and streamlined methods. Agreements reached under
Article 25 of the Model Tax Convention (including bilateral or multilateral APAs
and MAP cases) prior to the implementation of a simplified and streamlined
approach will continue to be valid with respect to covered qualifying
transactions.
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