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In this article, we provide an
overview of the origins of the
Superfund Excise Taxes and take
a closer look at the revitalized
Superfund Excise Taxes (effective
July 1, 2022), as included within
the Infrastructure Investment and
Jobs Act (the “Infrastructure Bill"),
signed into law on November

15, 2021." Through this lens, we
will highlight issues to consider

in evaluating the Superfund
Excise Taxes on chemicals and
chemical substances. As with

all things tax, it is important to
consult with your tax adviser

to appropriately plan for and
analyze the implications, if any, of
the Superfund Excise Taxes.




The Comprehensive Environmental
Response, Compensation, and Liability

Act of 1980 (CERCLA) established the
Hazardous Substance Response Trust
Fund (the Superfund), which was to

be administered by the Environmental
Protection Agency (EPA).2 CERCLA imposed
liability for the cleanup of hazardous waste
sites on the owners and operators of these
sites. When the owner or operator was not
identified, or the site cleanups needed to
be expedited, financing for the cleanup was
to be provided by the Superfund.

The Superfund was to be financed through
environmental excise taxes, including: (1)
excise tax imposed on domestic crude
oil; (2) excise tax imposed on imported
crude oil and petroleum products; and
(3) domestically produced and imported
petrochemicals and inorganic chemicals.
The tax rates of the listed chemicals were
based on the percentage of the individual
chemicals found in the hazardous

waste sites.

During 1979 Senate discussions, it was
estimated that expenditures for hazardous
waste disposal sites related to chemicals
would be $200 million (versus $40 million
for sites related to crude oil). During this
congressional hearing, it was determined
that the proposed system of fees would
cover: (1) crude oil; (2) petrochemical
feedstocks; and (3) “certain highly toxic
and/or high volume inorganic materials
including heavy metals, halogens, acids,
bases, and ammonia.”

The chemicals selected to be subject to
the fee were based on two categories:
petrochemical feedstocks and inorganic
raw materials. The petrochemical
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istory of Superfund

feedstocks were simpler to identify given
the processes involved and included
toluene, xylene, naphthalene, benzene,
butylene, butadiene, butane, ethylene,
propylene, carbon black, and methane.
However, the inorganic raw materials
required a multi-tiered rubric:

"(1) the material must be hazardous in a
number of forms; (2) the material in some
form must be hazardous if spilled; (3)

the material must be produced in a large
amount; and (4) the material must be
capable of increasing the hazard potential
of other elements."

Congress intended for the fees to

be imposed "at the beginning of the
commercial chain of production,
distribution, consumption, and disposal

of hazardous substances." The rationale

for the fee collection point was so that the
fee would be equally distributed among all
hazardous waste generators and suppliers.®

CERCLA (and therefore the Superfund
Excise Taxes) expired in 1985 but was
extended for another five-year period
through the Superfund Amendments

and Reauthorization Act of 1986 (SARA),
effective January 1, 19877 SARA expanded
the Superfund Excise Tax on chemicals

to include an additional tax on imported
substances derived from taxable
chemicals, effective January 1, 1989.% This
additional tax on taxable substances was
structured to ensure that the amount of
the tax correlated to the composition of the
chemicals within the taxable substances.’
In other words, had the substance been
purchased domestically, the Superfund
Excise Tax on chemicals would have been
included as part of the overall price of
the substance. Internal Revenue Code

(IRC) section 4671 thereby imposed the
same tax on imported substances as was
already included in the cost of domestically
purchased substances.

IRC section 4672 additionally directed
importers and exporters to request a
determination from the IRS as to whether a
specific unlisted chemical substance should
be included in the list of taxable substances.
Specifically, the statute provides that to
qualify as a Taxable Substance, taxable
chemicals listed in IRC section 4662 must
constitute more than “50 percent of the
weight (or more than 50 percent of the
value) of the materials used to produce
such substance (determined on the basis of
the predominant method of production).”"
Between 1990 and 1995, dozens of
taxpayers petitioned the IRS to determine
whether different chemical substances
would qualify as “taxable substances,”
primarily for purposes of export, so as

to qualify for an exemption or refund.
However, since the IRS ruled that these
substances met the definition of Taxable
Substance, these new substances were also
subject to the tax if imported by taxpayers,
thereby effectively increasing the list of
taxable substances of IRC section 4672.

The Revenue Reconciliation Act of 1990
further extended the Superfund Excise
Taxes through December 31, 1995, after
which point the Superfund Excise
Taxes expired.
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INnfrastructure
INnvestment and Jobs Act

The Infrastructure Bill reinstated the
Superfund Excise Taxes on chemicals and
taxable substances, effective July 1, 2022."
In addition to the reinstatement of the
taxes, the Infrastructure Bill doubled the
prior rate of tax on the 42 listed chemicals.
This effectively doubled the tax rate of the
imported taxable substances as well, and
the Infrastructure Bill further increased
the alternative method of calculation

of the taxable substances to 10% the
value of import. Congress directed the

IRS to publish a list of additional taxable
substances by January 1, 2022, which
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was published by the IRS via IRS Notice
2021-66."

In addition to increasing the tax rate, the
Infrastructure Bill additionally lowered the
threshold as to what is considered a Taxable
Substance for importers or exporters who
wish to request a determination from the
IRS. Prior to the expiration of the Superfund
Excise Taxes, a chemical substance

that was composed of at least 50% of
chemicals listed in IRC section 4662, could
be found to be a Taxable Substance. The
Infrastructure Bill lowered this threshold

to 20%. Therefore, a chemical substance
could qualify as a Taxable Substance if
taxable chemicals listed in IRC section
4662 constitute more than “20 percent of
the weight (or more than 20 percent of the
value) of the materials used to produce
such substance."®

The Superfund Excise Taxes are currently
set to expire on December 31, 2031,

and are expected to generate $14.4
billion of revenue (or approximately $1.2
billion annually).'*
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Taxable chemicals

IRC section 4661(b) lists 42 chemicals,
identified in Exhibit A. Each chemical has
a specified rate of tax, imposed on a per-
ton basis, as identified in Exhibit A. The
Superfund Excise Tax is imposed on the
manufacturer or importer of the listed
chemicals, and the tax becomes due upon
the first use or sale in the United States.”
Various exemptions exist for taxable
chemicals, including the following:

Methane or butane used as a fuel;

2. Chemicals used in the production of
fertilizer (including nitric acid, sulfuric
acid, ammonia, or methane);

10.

Sulfuric acid produced as a byproduct
of air pollution control;

Substances derived from coal;

Substances used in the production of
motor fuel, diesel fuel, aviation fuel,
or jet fuel;

Substance having transitory presence
during the refining process;

Separated isomer of xylene;
Recycled chromium, cobalt, and nickel;

Substances used in the production of
animal feed; or

Hydrocarbon streams containing
mixtures of organic taxable chemicals.

Additionally, the export of taxable
chemicals is eligible for a refund of any tax
paid on the chemical.®

The IRS published proposed Treasury
Regulations in 1983 specific to the taxable
chemicals to further detail the methods of
reporting the tax, as well as provide more
detail on all the provisions concerning

the tax."”
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Taxable substances

As discussed above, the list of taxable
substances was incorporated into the

IRC as a result of SARA, effective in 1989.
The current list is published in IRC section
4672(3)(3) and attached as Exhibit B.
However, the IRS released a number of IRS
Notices between 1990 and 1995 concerning
taxpayer requests for a determination as
to whether a listed chemical substance

met the definition of “taxable substance.”
This increased the taxable substances

list to more than 100 individual chemical
substances. Congress directed the
Department of Treasury to publish an
additional list of the taxable substances

by January 1, 2022. The IRS published IRS
Notice 2021-66 on December 13, 2021,
which included the list of approximately 100

taxable substances previously considered
by the IRS in the early 1990s via individual
IRS Notices, which will now be subject to the
Superfund Excise Taxes (see Exhibit C)."®

The tax is imposed on the importer of the
taxable substances and becomes due upon
the first sale or use after import. The tax
rate for taxable substances is dependent
on the individual chemical composition

of the substance.”” For example, if
polypropylene is composed of 50%
propylene (a listed taxable chemical), then
the rate for polypropylene would be $9.74 x
50%, or $4.87. Alternatively, a taxpayer may
base the rate for taxable substances on
10% of the value of the import.?°

Additionally, similar to what happened
between 1990 and 1995 when importers
and exporters petitioned the IRS to
determine whether various chemical
substances would qualify as taxable
substances, taxpayers may again request
a written determination from the IRS as to
whether a product they export or import
qualifies as a taxable substance, if its
chemical makeup includes at least 20%
of a listed taxable chemical in IRC

section 4661.%"

However, IRS Notice 2021-66 suspended
prior guidance (IRS Notice 89-61) as to
how to request this determination, and
taxpayers await additional guidance from
the IRS as to the procedure to do so.
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ISsues and considerations

There are several potential issues related to taxpayer liabilities, refund considerations, and other recordkeeping requirements to consider

with regards to the Superfund Excise Taxes.

B

oo

Chemical manufacturers and
importers

The intent of the Superfund Excise Taxes
is to target the chemicals primarily found
in hazardous waste sites and to tax the
chemicals at the earliest point possible in
the process. Accordingly, the chemicals
are taxed upon the first sale or use after
import or manufacture in the United
States, and the importer or manufacturer
is liable for the excise tax, which it may pass
along to its customers.??

Butane and methane users

The unique considerations of butane

and methane require taxpayers further
down the supply chain to be aware of the
procedural issues affecting chemicals.
While the majority of the 42 listed
chemicals are taxable by the manufacturer
or importer upon the first sale or use,
butane and methane only become taxable
upon the first use other than as a fuel.?® This
creates a potential liability for downstream
product sales such that the first company
that uses the methane or butanein a
manner other than as a fuel will have to
report and remit the Superfund Excise Tax.

Importers

Companies that import taxable chemicals
or taxable substances will be liable for the
excise tax. Taxpayers may petition the IRS
to determine whether a substance falls
within the taxable substances list. The
Infrastructure Bill lowers the threshold for
a chemical substance to meet the definition
of “taxable substance,” thus more imports
may be subject to this tax.

Exporters

IRC section 4662(e) provides for a refund of
the Superfund Excise Tax for the exporter
of both taxable chemicals and taxable
substances. Consequently, taxpayers

who export taxable chemicals or taxable
substances may be eligible for a refund of
the tax paid, dependent on agreements
with customers as well as their own

internal structures.

Reporting

The Superfund Excise Taxes will be
reported on a quarterly basis on IRS

Form 720, Quarterly Federal Excise Tax.
Additionally, Form 6627, Environmental
Taxes, was previously used to report the
Superfund Excise Taxes when the taxes
were last in effect, and this form will be
used again to report the taxes owed. Form
6627 must be filed alongside Form 720 on
a quarterly basis.

Along with the quarterly reporting
requirements, taxpayers with a quarterly
liability greater than $2,500 will be required
to make semi-monthly tax deposits of the
Superfund Excise Taxes.

IRC section 4662 directs the IRS to release
guidance as to the appropriate manner of
reporting exempt sales or claiming refunds.

Technology/systems impacts
Companies responsible for collecting
and remitting the excise tax will need to
identify the source system to capture the

transactional and master data for applicable
transactions, assess what data elements
are captured, and how to obtain necessary
reports to support compliance filing.

It is critical for companies to engage in
discussions with their IT departments

early to prepare for the new reporting
requirements. Due to the complicated
nature of the Superfund Excise Tax and the
granularity of the tax rate structure, gaps in
existing systems and processes may exist.
For instance, necessary data elements

may not be available to properly identify
the taxable chemicals and components.
Effectively tracking necessary data through
the supply chain may be a challenge as well.

Companies with a large volume of
transactions should consider automating
their tax calculation and reporting
processes to increase efficiency and
accuracy. To accomplish this, the current
system capability should be assessed. This
assessment should include a review of the
transaction life cycle, master data setup,
cost computation and recognition, and
general entry posting.

The Superfund Excise Tax becomes
effective on July 1, 2022. It is important for
companies to engage in early conversations
with procurement, contracting, IT, and
other internal departments to identify
and assess their exposure and potential
gaps in data gathering. It is important

to understand the tax calculation and
reporting requirements and to align with
other business functions to implement

a process to meet data, process, and
system requirements. In our experience,
it generally takes at least three months to
fully implement and test a new business
process and system implementation.
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ow Deloitte can help

In addition to having deep tax technical * Analyze and assist in documenting * Assist with design and implementation of

knowledge surrounding federal excise

taxes, Deloitte leverages leading technology

tools and processes. Our services include
the following:

¢ Calculate the federal excise tax liability
including taking into account available
exemptions.

Assist with development and
implementation of technology solutions
to enable identification of taxable
chemicals and substances, as well

as exemptions.

* Assist with risk analyses and internal
processes (design or documentation).

available exemptions (e.g., certain taxable
chemicals used in the production of fuel).

Assist with filing the federal excise
tax returns and semi-monthly
deposit reporting.

Assist with filing refund claims and
reporting requirements around
exemption certificates.

Analyze Superfund Excise Tax calculations
and reporting requirements based on a
company’s unique business scenario.

Analyze transactional and master data
gaps given existing company system
capability and data quality.

automated tax calculation and reporting
processes to be compliant with federal
laws and regulations.



Takeaways

The reinstatement of the
Superfund Excise Taxes
will impact companies
throughout the country in
a wide variety of industries.
It is recommended that
taxpayers be proactive
and carefully analyze and
consider the potential tax
liabilities, tax reporting
requirements, and systems
impacts as a result.
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Exhibit A
Taxable chemicals per IRC section 4661
Chemical Tax Chemical Tax
Acetylene $9.74 Benzene $9.74
Butane $9.74 Butylene $9.74
Butadiene $9.74 Ethylene $9.74
Methane $6.88 Naphthalene $9.74
Propylene $9.74 Toluene $9.74
Xylene $9.74 Ammonia $5.28
Antimony $8.90 Antimony trioxide $7.40
Arsenic $8.90 Arsenic trioxide $6.82
Barium sulfide $4.60 Bromine $8.90
Cadmium $8.90 Chlorine $5.40
Chromium $8.90 Chromite $3.04
Potassium dichromate $3.38 Sodium dichromate $3.74
Cobalt $8.90 Cupric sulfate $3.74
Cupric oxide $7.18 Cuprous oxide $7.94
Hydrochloric acid $0.58 Hydrogen fluoride $8.46
Lead oxide $8.28 Mercury $8.90
Nickel $8.90 Phosphorus $8.90
Stannous chloride $5.70 Stannic chloride $4.24
Zinc chloride $4.44 Zinc sulfate $3.80
Potassium hydroxide $0.44 Sodium hydroxide $0.56
Sulfuric acid $0.52 Nitric acid $0.48
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Exhibit B
Taxable substances per IRC section 4672
Acetone Ethyl alcohol for non-  Formaldehyde Nickel powders Polystyrene resins Urea
beverage use and copolymers
Acrylic and Ethyl methyl ketone  Hydrogen peroxide  Nickel waste and Polyvinyl chloride Vinyl chloride
methacrylic acid scrap resins
resins
Acrylonitrile Ethylbenzene Isophthalic acid Phenolic resins Propylene glycol Vinyl resins

Ammonium nitrate

Carbon tetrachloride

Chloroform

Chromic acid

Cumene

Cyclohexane

Ethylene dichloride

Ethylene glycol

Ethylene oxide

Ferrochrome nov 3
pct. Carbon

Ferrochromium nov
3 pct.

Ferronickel

Isopropyl alcohol

Maleic anhydride

Melamine

Methanol

Methylene chloride

Nickel oxide

Phthalic anhydride

Polybutadiene
Polyethylene resins,
total

Polypropylene

Polypropylene resins

Polystyrene
homopolymer resins

Propylene oxide

Styrene

Styrene-butadiene,
latex

Styrene-butadiene,
NSPF

Synthetic rubber,

not containing fillers

Unwrought nickel

Vinyl resins, NSPF

Wrought nickel rods
and wire

1
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Exhibit C

IRS Notice 2021-66 Taxable Substances

1,3-butylene glycol

1,4 butanediol

1,5,9-cyclodode-
catriene

2,2, 4-trimethyl-
1,3-pentanediol
diisobutyrate

2,2, 4-trimethyl-
1,3-pentanediol
monoisobutyrate
2-ethyl hexanol
2-ethylhexyl acrylate
Acetic acid
Acetylene black

Nylon 6/6

Ortho-
dichlorobenzene

Ortho-
nitrochlorobenzene
Para-

dichlorobenzene

Paraformaldehyde

Para-
nitrochlorobenzene

Para-nitrophenol

Pentaerythritol

Perchloroethylene

Adipic acid

Adiponitrile

Allyl chloride

Alpha-methylstyrene

Aniline

Benzaldehyde

Benzoic acid

Bisphenol-A

Butanol

Phenol

Phosphorous
pentasulfide

Phosphorous
trichloride

Poly (69/31 ethylene/
cyclohexylenedimeth-
ylene terephthalate)

Poly (96.5/3.5
ethylene/cyclohexy
lenedimethylene
terephthalate)

Poly (98.5/1.5
ethylene/cyclohexy
lenedimethylene
terephthalate)

Poly (ethyleneoxy)
glycerol

Poly (propylene/
ethylene) glycol

Poly (propyleneoxy)
glycerol

Butyl acrylate

Butyl benzyl
phthalate

Chlorinated
polyethylene

Cyclododecanol

Decabromodiphenyl
oxide

Di-2 ethyl hexyl
phthalate

Diethanolamine

Diglycidyl ether of
bispheneol-A

Diisopropanolamine

Poly (propyleneoxy)
sucrose

Poly (propyleneoxy/
ethyleneoxy)
benzenediamine

Poly (propyleneoxy/
ethyleneoxy) diamine

Poly (propyleneoxy/
ethyleneoxy) glycerol

Poly (propyleneoxy/
ethyleneoxy) sucrose

Poly 1,4 butylene
terephthalate

Poly(propylene)
glycol
Polyalphaolefins

Polybutene

Dimethyl
terephthalate

Dimethyl-2,
6-naphthalene
dicarboxylate
Di-n-hexyl adipate

Diphenyl oxide

Diphenylamine

Epichlorohydrin

Ethyl acetate

Ethyl acrylate

Ethyl chloride

Polybutylene

Polybutylene/
ethylene

Polycarbonate

Polyethylene
terephthalate pellets

Propanol

Sodium
nitriolotriacetate
monohydrate

Synthetic linear fatty
alcohols

Synthetic linear fatty
alcohol lethoxylates

Terephthalic acid

Ethylene dibromide

Ethylenebistetra-
bromophthalimide

Formic acid

Glycerine

Hexabromo-
cyclododecane

Hexamethylene-
diamine

Isobutyl acetate
Isopropyl acetate
Linear alpha olefins
Tetrabromobis-
phenol-A
Tetrachlorophthalic
anhydride

Tetrahydrofuran

Texanol Benzyl
phthalate

Toluene diisocyanate

Toluenediamine

Trichloroethylene

Triethanolamine

Triisopropanolamine

Methyl acrylate

Methyl chloroform

Methyl isobutyl
ketone

Methyl methacrylate

Monochlorobenzene

Monoethanolamine

Monoisopro-
panolamine

Normal butyl acetate
Normal propyl
acetate

Trimethylolpropane

Vinyl acetate
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I.R.C. 8§ 4662(b)(1).

13



Deloitte.

This article contains general information only and Deloitte is not, by means

of this article, rendering accounting, business, financial, investment, legal,

tax, or other professional advice or services. This article is not a substitute for
such professional advice or services, nor should it be used as a basis for any
decision or action that may affect your business. Before making any decision or
taking any action that may affect your business, you should consult a qualified
professional adviser. Deloitte shall not be responsible for any loss sustained by
any person who relies on this article.

As used in this document, “Deloitte” means Deloitte Tax LLP, a subsidiary of
Deloitte LLP. Please see www.deloitte.com/us/about for a detailed description
of our legal structure. Certain services may not be available to attest clients
under the rules and regulations of public accounting.

Copyright © 2022 Deloitte Development LLC. All rights reserved



