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OPINIONOPINIONOPINIONOPINION

PER CURIAM:

This case arises in the context of the formulation of an individual-
ized education plan (IEP) under the Individuals with Disabilities Edu-
cation Act (IDEA). 20 U.S.C. § 1411 et seq. The parents of Brian S.
believed the IEP formulated by the Montgomery County Public
School system (MCPS) would not have provided Brian with a free
appropriate public education (FAPE) for the 1998-1999 school year.
Accordingly, Brian's parents enrolled him in a private school and
then initiated a due process hearing to obtain tuition reimbursement
from MCPS. The Administrative Law Judge (ALJ) initially denied the
relief requested, concluding that the IEP offered by MCPS would
have provided Brian with a FAPE. Central to the ALJ's decision,
however, was the conclusion that Brian's parents had the burden of
proving that MCPS's IEP would not have provided a FAPE to their
son.
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Brian's parents appealed the ALJ's decision to the district court.
The district court granted their motion for summary judgment and
issued an opinion reallocating the burden of proof to MCPS. Brian S.
v. Vance, 86 F.Supp 2d 538 (D. Md. 2000). The case was remanded
to the ALJ in light of the new allocation of the burden of proof.
MCPS appealed the district court's decision. The sole issue currently
on appeal before this court, therefore, is that of who bears the burden
of proof at an initial IEP hearing.

After briefs had been filed but prior to argument before this court,
the ALJ revisited the claims made by Brian's parents. Even though
the question was the subject of the pending appeal, the ALJ applied
the district court's revised burden of proof scheme. After making 82
detailed findings of fact, the ALJ concluded that MCPS's proposed
IEP would not have provided Brian with a FAPE. The ALJ found that
Brian had a "central auditory processing" problem and that MCPS's
plan failed to address this concern. The ALJ also concluded, however,
that while Brian's parents were entitled to reimbursement under Bur-
lington School Committee v. Department of Education of Massachu-
setts, 471 U.S. 359 (1985), and Florence County School District Four
v. Carter, 510 U.S. 7 (1993), they never seriously contemplated plac-
ing Brian in a public school. According to the ALJ, no IEP that
MCPS could have proposed would have kept Brian out of private
school. Thus, the ALJ granted reimbursement of only one half of the
tuition paid for Brian's private education during the 1998-1999 school
year.

In light of this development, we vacate the decision of the district
court and remand to that court with directions that any issue with
respect to the proof scheme in this case be consolidated with the con-
sideration on the merits. At this stage, it remains unclear what role,
if any, the allocation of the burden of proof will have on the final
adjudication of Brian's claim. Moreover, there may well be cross-
appeals of the ALJ's decision since neither party prevailed fully at the
hearing stage. If this court is to address the issue of who has the bur-
den of proof in challenging an initial IEP, it should be in the context
of a matured case or controversy rather than in the piecemeal fashion
in which this case now appears before us. Accordingly, the judgment
of the district court is vacated and remanded for further proceedings
consistent with this opinion.

VACATED AND REMANDED

                                3
s


