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PER CURI AM

M chael Ray N chols was convicted of conspiracy to
violate civil rights, 18 U S. C. §8 241 (2000), and two counts of
interfering with housing rights, 42 U S. C. 8§ 3631(a) (2000). He
was sentenced as a career offender to three concurrent 110-nonth
terns and was ordered to pay restitution of $11,646.91. N chols

now appeals. W affirm

I

Ni chol s was a friend of Shane Greene, a | ongti nme resi dent
of a nei ghborhood in Bessener City, North Carolina. G eene and his
friends resented the fact that Hi spanics and African-Ameri cans had
begun integrating the fornmerly all-white nei ghborhood. Sever al
Wi tnesses testified that they heard Geene and his friends,
i ncl udi ng Ni chol's, screamracial epithets at H spanics and Afri can-
Americans who lived in the neighborhood. WIson testified that
Ni chol s and Greene had ongoi ng di scussi ons about their dislike of
havi ng “niggers” and “spics” living in Bessener City.

Julio Sanchez testified that on the evening of July 30,
1999, he and a friend were sitting on the friend s front porch when
two of the nen who previously had yelled epithets at them canme up
on the porch. One man punched his friend in the face. The other

man attenpted to hit Sanchez. The nmen left, but later returned



wi th something in their hands. Scream ng, the nen broke w ndows of
trucks parked outside the house as well as w ndows of the house.

Martha Sellers, who |ived across the street, w tnessed
the incident. She identified the perpetrators as G eene and the
def endant, M chael N chols. Lois WIson, who lived nearby wth
Greene’s uncle, testified that she saw N chols and G eene going
down the street with a bat and an iron pi pe yelling such things as,
“Go back to Mexico. You done got all our damm jobs.” WIson
descri bed the scene as “bedl anf and G eene and Ni chol s as “savages.

destroyi ng those guys’ vehicles, destroying the w ndows and
doors in their house, petrifying them scream ng and hollering and
cussing.”

Mlton Taylor testified that he returned to his hone in
t he nei ghbor hood on May 31, 1999, only to find that he did not have
his key with him He sawtwo nen whom he did not recogni ze runni ng
down the street toward him Taylor was afraid and ran, but the nen
caught him tackled him and kicked and punched him The assaul t
| asted approximately two m nutes. Taylor suffered a bruised face
and a sore side and shoul der.

Wl son testified that G eene and Ni chol s expressed their
intention to teach the Taylor famly “a lesson” and that they
intended “to kick their ass.” After an incident involving Tayl or,
Greene and N chol s | aughed about “how [they] had kicked his ass.”

Wl son did not witness the incident, but she knew that G eene and
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Nichols were speaking of the Taylor famly because they were
poi nting toward the Tayl or hone.

Ni chol s’ version of the Taylor incident was that Tayl or
came around the side of his house, “a few statenents” were nade,
and G eene and anot her man attacked Taylor. N chols testified that
he broke up the scuffle, escorted Taylor to the door, and told the
woman who answered the door to keep Taylor inside because G eene

was drunk.

I

Ni chols first clainms that the evidence was insufficient
to sustain his conviction on Count 1l, which charged him with
interferingwth MIton Taylor’s housing rights, in violation of 42
US C 8§ 3631(a). “‘To establish a violation of 8§ 3631(a), the
Gover nment nust prove beyond a reasonabl e doubt that the defendant
acted with the specific intent toinjure, intimdate, or interfere
with the victimbecause of [his] race and because of the victinms

occupation of [his] hone.”” United States v. Witney, 229 F.3d

1296, 1303 (10th G r. 2000) (quoting United States v. Mclnnis, 976

F.2d 1226, 1230 (9th Cr. 1992)).
A def endant chal l enging the sufficiency of the evidence

“bears a heavy burden.” United States v. Beidler, 100 F.3d 1064,

1067 (4th Gr. 1997) (internal quotation marks and citation

omtted). To determne if there was sufficient evidence to support



a convi ction, we consi der whet her, taking the evidence in the |ight
nost favorable to the Governnent, substanti al evi dence supports the

jury’'s verdict. (dasser v. United States, 315 U. S. 60, 80 (1942).

We review both direct and circunstantial evidence and permt “the
[ § overnnment the benefit of all reasonable inferences from the

facts proven to those sought to be established.” United States v.

Tresvant, 677 F.2d 1018, 1021 (4th Cr. 1982). Wtness credibility
is within the sole province of the jury, and we will not reassess

credibility. United States v. Saunders, 886 F.2d 56, 60 (4th G r

1989) .

Here, there was sufficient evidence to convict N chols on
Count Two. First, N chols clearly despised having Hi spanics and
African-Anericans living in the neighborhood. He and G eene
frequently directed racial epithets at their non-white neighbors,
and Wlson testified that the nmen had frequent conversations during
whi ch they expressed their opinion that only whites should live in
t heir nei ghborhood and, for that matter, in Bessener City.

Second, Nichols placed hinself at the scene of the
assault on Tayl or, although he deni ed bei ng one of the assail ants.
Third, WIlson testified that N chols and G eene had spoken about
how they were going to teach the Taylor famly a | esson and that
they later pointed at the Taylor honme and | aughed about how they
had “kicked his ass.” G ven these facts, a jury could have

concluded that Nichols stated his intent to harm Tayl or, assaulted



him on May 31, and subsequently boasted about the assault.
Clearly, there was sufficient evidence upon which the jury could
have concluded that N chols assaulted Taylor wth the specific
intent to injure or intimdate him because he was an African-
Arerican man living in what Nichols perceived as a white man’s

nei ghbor hood.

1]

Ni chol s al so contends that the district court erred when
it refused his request that the jury be given a |lesser-included
of fense instruction on Count Two. Section 3631(a) provides for
i mprisonment of up to one year if the victim suffers no bodily
injury; the penalty increases to a maxi mum of ten years if bodily
injury results. 42 U S.C. 8§ 3631(a). Ni chols argued that a
verdict of guilty on Count Two would create a sentencing problem

under Apprendi v. New Jersey, 530 U S. 466 (2000), because the

court would not know whether the jury had found himguilty of the
| esser offense.

The prosecutor responded that the indictnment charged
Ni chols with violating the statute by assaulting Taylor, “resulting
in bodily injury,” and that there would be no Apprendi problem
The only two choices for the jury, then, were guilty of the nore
serious crime, or not guilty; it was not possible for the jury to

find Nichols guilty of the |ess serious offense. The district
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court agreed wth the prosecutor and refused to give the
i nstruction.
We review a district court’s decision whether to give a

jury instruction for abuse of discretion. United States V.

Kennedy, 372 F.3d 686, 698 (4th Cr. 2004). Refusal to give a
requested instruction is error only if (1) the instruction was
correct; (2) it was not “substantially covered by the court’s
charge to the jury;” and (3) failure to give the instruction
“seriously inpaired the defendant’s ability to conduct his

defense.” United States v. Patterson, 150 F.3d 382, 388 (4th G r

1998) .

“A defendant is not entitled to alesser-included of fense
instruction as a matter of course.” United States v. Wight, 131
F.3d 1111, 1112 (4th Gr. 1997). “In order to receive a |esser-

included offense instruction, ‘the proof of the elenent that
differentiates the two offenses nust be sufficiently in dispute
that the jury could rationally find the defendant guilty of the
| esser offense but not guilty of the greater offense.”” |1d. at
1112. Here, the distinguishing elenment was bodily injury. There
was absolutely no dispute that Taylor sustained bruises and

soreness followi ng the May 31 assault.



|V
Ni chol s’ presentence report assigned hima base of fense
| evel of 24 because he had two prior felony convictions of either
a crinme of violence or a controll ed substance of fense, nmeani ng t hat

he was a career offender. See U.S. Sentencing CGuidelines Manua

§ 2K2.1(a)(2) (2004). He contends on appeal that career offender

status, as well as all crimnal history calcul ations, are factual

matters that, under Blakely v. Wshington, 542 U S. 296 (2004),
must be charged in the indictnment and proven to the jury beyond a
reasonabl e doubt. Further, he contends for the first time that the
district court’s order that he pay restitution also violated the

Si xt h Amendnment under Blakely and United States v. Booker, 125 S.

Ct. 738 (2005).
I n both Booker and Bl akely, the Suprene Court reaffirnmed

its holding in A nendarez-Torres v. United States, 523 U S 224,

244 (1998), that the fact of a prior conviction need not be proven
to a jury beyond a reasonabl e doubt. Booker, 125 S. C. at 756
Bl akely, 542 U.S. at =, 124 S. (. at 2536. Here, the record is
clear on its face, and Nichols does not contest, that he has the
two prior felony convictions that qualify himfor career offender

status.” He was sentenced in 1991 to two years in prison upon a

‘W& note that, for purposes of U.S. Sentencing Guidelines
Manual 8§ 2K2.1 (2001), “felony conviction nmeans a prior adult
conviction for an offense punishable by . . . inprisonnent for a
term exceeding one year, regardless of whether such offense is

designated as a felony and regardl ess of the actual sentence
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pl ea of guilty to m sdeneanor assault inflicting serious injury, in
violation of NNC. Gen. Stat. § 14-33, and in 1991 to twel ve nonths
in prison for assault on a law officer, in violation of N.C. GCen.
Stat. § 14-33(b)(4).

Ni chols also contends that, under Booker, the jury,
rather than the district court, should have set the anount of

restitution. Booker, Blakely, and Apprendi do not affect the

manner in which restitution is ordered. See United States V.

Swanson, 394 F.3d 520, 526 (7th Gr. 2005); United States v.

DeGeorge, 380 F.3d 1203, 1221 (9th Cr. 2004); United States V.

Woten, 377 F.3d 1134, 1144 n.1 (10th GCr.), cert. denied, 72

U S LW 3297 (U S Nov. 15, 2004).

V
We accordingly affirm W dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.

AFFI RVED

i nposed.” USSG § 2K2.1, comment. (n.1). The offenses here were
puni shabl e by inprisonnment of nore than one year.
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