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EDITH H JONES, G rcuit Judge:

Appel lant Travis Pace appeals the district court’s
dismssal of his clains brought wunder the Individuals wth
Disabilities Education Act and the grant of the defendants’ notions

for sunmary judgnent on his clains brought under Title Il of the

‘Circuit Judge of the 6TH Circuit, sitting by designation.



Americans with Disabilities Act and 8 504 of the Rehabilitation
Act. We affirmthe district court’s judgnent for the Bogalusa Gty
School Board. W also hold that the State of Louisiana, the
Loui si ana Departnent of Education, and t he Loui si ana State Board of
El enentary and Secondary Educati on (collectively “State
defendants”) are entitled to sovereign imunity fromPace’s clains
under the El eventh Amendnent.
| . BACKGROUND

In 1994, at the age of fifteen, Travis Pace (Pace) was
enrol l ed at Bogal usa Hi gh School. He is developnentally del ayed,
confined to a wheelchair, and suffers from cerebral palsy and
bl adder incontinence. |In July 1997, Pace’ s nother requested a due
process hearing under the Individuals with Disabilities Education
Act (IDEA), 20 U.S.C. 8§ 1400, et seq., as she believed that Pace
was denied a “free appropriate public education” (FAPE) due to a
| ack of handi cap accessible facilities at Bogal usa H gh School and
deficiencies in Pace’s “individualized education prograns” (| EPs).
The hearing officer found that the Bogalusa City Schools Systent
provided Pace with a FAPE in conpliance with the IDEA, and the
State Level Review Panel (SLRP) affirmed the hearing officer’s

deci si on.

The hearing of fi cer made findings with regard to the Bogal usa

City Schools System In federal court, Pace brought suit against
t he Bogal usa Gty School Board. For all practical purposes inthis
case the two entities are the sane and will be referred to as
[ BC:SB. ”



I n Sept enber 1997, Pace filed a conplaint wwth the Ofice
for Gvil R ghts of the Departnent of Education (OCR), alleging
violations of 8§ 504 of the Rehabilitation Act (8§ 504), 29 U S.C
8§ 794(a), and Title Il of the Americans with D sabilities Act
(ADA), 42 U S C § 12132. The OCR and the BCSB resolved
allegations that the BCSB operated services, prograns, and
activities that were physically inaccessible to or unusable by
individuals wwth disabilities by entering into a voluntary witten
agreenent under which the BCSB would identify accessibility
barriers and the OCR woul d oversee the devel opnent of a conpliance
pl an.

In March 1999, Pace filed suit in federal district
court, seeking damages and i njunctive relief against the BCSB, the
Loui siana State Board of Elenentary and Secondary Education, the
Loui si ana Departnent of Education, and the State of Louisiana,
alleging violations of the |[IDEA, the ADA 8§ 504 of the
Rehabilitation Act, 42 U S.C. § 1983, and various state statutes.?
The district court bifurcated Pace’s | DEA and non-1DEA clainms. In
separate orders, it affirmed the SLRP deci si on by di sm ssing Pace’s
| DEA clains, then granted the defendants’ notions for sunmary

j udgnent on Pace’s non-1DEA clains. Pace appeals both decisions.

2Wedo not consider Pace' s § 1983 claim and state law claimsbecause he has not briefed them

onappeal. L&A Contracting Co. v. S. Concrete Servs., Inc., 17 F. 3d
106, 113 (5'" Gr. 1994); F.R A P. 28(a)(9)(A.
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1. DI SCUSSI ON
A State Sovereign Inmunity
Before addressing the nerits of Pace’s clainms, we nust
determ ne whet her state sovereign imunity bars his clains agai nst
the State defendants. The Suprene Court has interpreted the
El eventh Anendnent to prohibit suits against a state by its own
citizens as well as by citizens of another state or foreign state.?

See, e.qg., Kinmel v. Fla. Bd. of Regents, 528 U. S. 62, 72-73, 120 S.

Ct. 631, 640, 145 L. Ed. 2d 522, 535 (2000). There are only two

exceptions to this |ongstanding rule. Coll. Sav. Bank v. Fla

Pr epai d Post Secondary Educ. Expense Bd., 527 U.S. 666, 670, 119 S.

Ct. 2219, 2223 (1999).4 First, Congress mmy abrogate state
sovereign imunity pursuant to 8 5 of the Fourteenth Amendnent,
which grants Congress the power to enforce the substantive
guarantees of the anmendnent through appropriate legislation. [|d.
Second, a state nmay waive its sovereign immunity by consenting to

suit. Id. (citing dark v. Barnard, 108 U. S. 436, 447-48, 2 S. Ct.

*The El eventh Amendnent provi des:

The Judicial power of the United States shall not be
construed to extend to any suit in law or equity,
comenced or prosecut ed agai nst one of the United States
by Gtizens of another State, or by Citizens or Subjects
of any Foreign State.

U . S. CONST. anmend. XI.

“An i ndi vi dual seeking solely prospective relief may al so sue
a state official in his official capacity under Ex parte Young, 209
US 123, 28 S. . 441, 52 L. Ed. 714 (1908). In this case,
however, Pace has not naned any state officials as defendants.
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878, 883, 27 L. Ed. 780, 784-85 (1883)). At issueinthis caseis
whet her Pace’s cl ains under the ADA, 8 504 of the Rehabilitation
Act, and the IDEA fall within either of these exceptions.

1. Abrogation of state sovereign imunity through 8 5 of the
Fourt eent h Amendnent

Pace’s ADA clains against the State defendants are

foreclosed by this court’s recent decision in Reickenbacker v.

Foster, 274 F.3d 974 (5'" Cr. 2001). Rei ckenbacker held that

Congress did not properly exercise its Fourteenth Amendnent 8§ 5
power to abrogate state sovereign i munity agai nst cl ai ns brought
under Title Il of the ADA and 8§ 504 of the Rehabilitation Act. To
validly abrogate state sovereign inmmunity through 8 5 of the
Fourteent h Anendnent, Congress nmust (1) unequivocally express its
intent to abrogate state sovereign immunity, Kinel, 528 U.S. at 73,
120 S. C. at 640, 145 L. Ed. 2d at 535; (2) identify a pattern of

unconstitutional action by the states, Bd. of Trs. of the Univ. of

Ala. v. Garrett, 531 U. S. 356, 368, 121 S. . 955, 964, 148 L. Ed.

2d 866, 880 (2001); and (3) create rights and renedies that are

congruent and proportional tothe injury, Gty of Boerne v. Flores,

521 U.S. 507, 520, 117 S. C. 2157, 2164, 138 L. Ed. 2d 624, 638

(1997). I n Rei ckenbacker, this court concluded that although

Congress clearly expresses the intent to abrogate state sovereign

imunity in both Acts,®>it failed toidentify a history and pattern

42 U.S.C. § 12202 of the ADA provides:
A State shall not be i mmune under the el event h anendment
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of

unconstitutional discrimnation by the states against

t he

di sabl ed and i nposed acconmodati on obligations on the states that

exceed constitutional boundaries. Reickenbacker, 274 F. 3d at 982-

83.

Simlarly, the | DEA does not validly abrogate the State

defendants’ state sovereign imunity. Like the ADA and 8§ 504 of

the Rehabilitation Act,

intent to abrogate state sovereign inmunity,® but in enacting

| DEA, Congress did not find that any disparate treatnent

the | DEA contai ns an express statenent of

t he

of

42

to the Constitution of the United States from an action
in Federal or State court of conpetent jurisdiction for
a violation of this chapter. In any action against a
State for a violation of the requirenents of this
chapter, renedies (including renedies both at Iaw and in
equity) are available for such a violation to the sane
extent as such renedies are available for such a
violation in an action against any public or private
entity other than a State.

.S. C. 8§ 2000d-7(a) (1) provides:

A State shall not be i mune under the El eventh Amendnent
of the Constitution of the United States from suit in
Federal court for a violation of section 504 of the
Rehabilitation Act of 1973 [29 U S.C. A § 794], title I X
of the Education Amendnents of 1972 [20 U.S.C A § 1681
et seq.], the Age Discrimnation Act of 1975 [42 U. S. C A
§ 6101 et seq.], title VI of the Cvil Rights Act of 1964
[42 U . S.C. A 8§ 2000d et seq.], or the provisions of any
other Federal statute prohibiting discrimnation by
reci pients of Federal financial assistance.

620 U.S.C. 8§ 1403(a) provides:

In general. A State shall not be immune under the
el eventh anmendnent to the Constitution of the United
States fromsuit in Federal court for a violation of this
chapter.



students with disabilities resulted from unconstitutional state
action.” 20 U.S.C. 8 1400(c). And even if Congress had identified
constitutional transgressions by the states that it sought to
remedy through the IDEA, the IDEA requirenents, |ike the ADA and
8§ 504 requirenents, exceed constitutional boundaries. The | DEA,
for exanple, requires the construction of new facilities and the
alteration of existing facilities to conply with the sane
gui delines and standards used to determ ne ADA conpliance, 20
U S. C 8§ 1404(b), and this court has previously held that the ADA' s
accommodation obligation “far exceeds that inposed by the

Constitution,” Reickenbacker, 274 F.3d at 983. “In many i nstances,

progranms rationally related to a legitinate state interest--and

thus constitutional under [Gty of] deburne [v. Ceburne Living

Ctr., 473 U.S. 432, 105 S. . 3249, 87 L.Ed.2d 313 (1985)] —woul d be
struck down as failing to satisfy the IDEA s requirenent that
students with disabilities receive a ‘free appropriate public

education.”” Bradley v. Ark. Dep’'t of Educ., 189 F.3d 745, 752 (8t

‘Al though the primary purpose of the IDEA is to nake a FAPE
available to all disabled children, 20 U S.C § 1400(d)(1) (A
Congress also desired to “ensure equal protection of the |aw’
t hrough the IDEA, id. 8 1400(c)(6); Crawford v. Pittman, 708 F.2d
1028, 1036 (5'" Cir. 1983) (The I DEA “invol ves both Congress' power
to legislate under the spending clause and to assure equal
protection of the laws to all alike under section five of the
fourteenth anendnent.”). Congress’s findings regarding the
educational needs of children with disabilities and the |ack of
services wthin the public school systemare set forthin 20 U S. C
8§ 1400(c).




Cr. 1999), vacated on other grounds sub nom by JimC v. United

States, 235 F.3d 1079 (8" Cir. 2000) (en banc).
2. Wiver of Eleventh Amendnent sovereign inmunity

Al t hough Congress did not validly exerciseits Fourteenth
Amrendnent 8 5 power to abrogate states’ sovereign immunity under
the statutes at issue here, it may have validly conditioned the
states’ receipt of federal funds upon their waiving sovereign
i mmuni ty agai nst cl ai ns brought under 8 504 of the Rehabilitation
Act and the | DEA, statutes pronul gated pursuant to the spending
power.® “Incident to [the spending] power [set forth in Article I
Section 8 of the United States Constitution], Congress may attach

conditions on the receipt of federal funds . . . .” South Dakota

] n Reickenbacker, this court specifically reserved the
gquestion whether states waive their sovereign i munity under 8§ 504
of the Rehabilitation Act by accepting federal funds.
Rei ckenbacker, 274 F.3d at 983. The conditional waiver argunent
does not apply to the ADA because the ADAis a purely prescriptive
statute that does not in any way condition the recei pt of federal
funds on conpliance with the Act or waiver of state sovereign

i nmunity. Title Il of the ADA applies to public entities, as
defined in 42 U.S.C. § 12131, whether they receive federal funds or
not . Al though 42 U S C 8§ 2000d-7, enacted as part of the

Rehabilitation Act Anmendnents of 1986, states, “A State shall not
be i mune under the El eventh Amendnent of the Constitution of the
United States fromsuit in Federal court for a violation of :
the provisions of any other Federal statute prohibiting
discrimnation by recipients of Federal financial assistance,” it
does not condition the recei pt of federal funds on a state’s wai ver
of sovereign imunity under the ADA, the ADA contains its own
abrogation provision in 42 US. C 8§ 12202, and according to a
fundanental canon of statutory construction, the provision of a
specific act controls over the general provision of another act
absent clear legislativeintent tothe contrary. Ehmv. Nat’'|l R R
Passenger Corp., 732 F.2d 1250, 1253 (5'" 1984).
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v. Dole, 483 U S. 203, 206, 107 S. C. 2793, 2795-96, 97 L. Ed. 2d
171, 178 (1987). In dicta, the Suprene Court has stated that
Congress may require states to waive their sovereign inmunity as a

condition for receiving federal funds. Coll. Sav. Bank, 527 U S.

at 686-87, 119 S. C. at 2231, 144 L. Ed. 2d at 623; Alden v.
Mai ne, 527 U.S. 706, 755, 119 S. C. 2240, 2267, 144 L. Ed. 2d 636,
679 (1999). To do so, Congress nust “manifest[] a clear intent to
condition participationinthe prograns funded under the [rel evant]
Act on a State’'s consent to waive its constitutional immunity.”

At ascadero State Hosp. v. Scanlon, 473 U S. 234, 247, 105 S. Ct.

3142, 3149-50, 87 L. Ed. 2d 171, 183 (1985).

In 1985, the Suprene Court held that 8§ 504 of the
Rehabilitation Act did not contain the wunequivocal statutory
| anguage necessary to abrogate state sovereign imunity through §8 5
of the Fourteenth Amendnment and also held that the Act fell far
short of manifesting the required clear intent to validly condition
a state’s receipt of federal funds on waiver of its sovereign

i nuni ty. | d. In response to Atascadero, Congress enacted 42

US C 8§ 2000d-7, supra n.5. This court has held that in the
context of Title I X 42 U S C. § 2000d-7 clearly, unanbiguously,
and unequivocally conditions a state’'s receipt of federal

educati onal funds on its waiver of sovereign imunity. Pederson v.

La. State Univ., 213 F.3d 858, 876 (5'" Gir. 2000). Today we extend



that portion of the Pederson holding to 8 504 of the Rehabilitation
Act as wel|.

We reject the state’s argunent that the Suprene Court’s
decision in Garrett inplicitly overruled Pederson. Al t hough
§ 2000d-7 and 42 U.S.C. § 12202 of the ADA contain nearly identi cal
| anguage, supra n.5, the Suprenme Court’s interpretation of 42
US C 8§ 12202 in Garrett as an invalid abrogation cl ause does not
necessarily nmean that 8§ 2000d-7 nust also be viewed solely as an
abrogation clause and not as a conditional waiver provision.
Congress enacted 8 504 of the Rehabilitation Act pursuant to its
authority under the Spending C ause and clearly conditioned the
recei pt of federal funds on conpliance with the Act’s provisions.
The ADA, on the other hand, is a purely prescriptive statute that
does not in any way condition the receipt of federal funds on
conpliance with the ADA or waiver of state sovereign inmunity.
Thus, while 8§ 2000d-7 and 42 U S.C. § 12202 are identical for
pur poses of 8 5 of the Fourteenth Anendnent, § 2000d-7 nmay al so be
viewed as a conditional waiver provision enacted pursuant to

Congress’s spending power. Garcia v. S.UNY. Health Scis. Cr.,

280 F.3d 98, 113 (2d Cir. 2001); Stanley v. Litscher, 213 F. 3d 340,

344 (7" Cir. 2000). A nunmber of other circuits have already so
hel d. ®

°See, e.g., Koslowv. Pennsylvania, 302 F.3d 161, 170 (3d Cir.
2002); Robinson v. Kansas, 295 F.3d 1183, 1189-90 (10'" Cir. 2002);
Garcia, 280 F.3d at 113; Nihiser v. Chio Envtl. Prot. Agency, 269
F.3d 626, 628 (6'" Cir. 2001), reh g denied, 2001 U S. App. LEXI S
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That 8§ 2000d-7 aut horizes a conditional waiver does not,
however, equate with Louisiana’s having waived its sovereign
immunity by accepting federal funds under the Rehabilitation Act.
As the Suprene Court has stated:

There is a fundanental difference between a State’'s
expressi ng unequivocally that it waives its imunity, and
Congress’ s expressi ng unequi vocally itsintentionthat if
the State takes certain actionit shall be deenmed to have
wai ved that immunity. |In the latter situation, the nost
that can be said with certainty is that the State has
been put on notice that Congress intends to subject it to
suits brought by individuals. That is very far from
concluding that the State nade an “al t oget her voluntary”
decision to waive its inmunity.

Coll. Sav. Bank, 527 U. S. at 680-81, 119 S. C. at 2228, 144 L. Ed.

2d at 619. An effective waiver of a state’s sovereign imunity is
the “intentional relinquishnment or abandonnent of a known right or

privilege.” Coll. Sav. Bank, 527 U. S. at 682, 119 S. . at 2229,

144 L. Ed. 2d at 620 (quoting Johnson v. Zerbst, 304 U. S. 458, 464,

58 S. Ct. 1019, 1023, 82 L. Ed. 1461, 1466 (1938)) (enphasis added).

There is no suggestion in College Savings Bank that the

preconditions for a state’s waiver of sovereign immunity differ
depending on the constitutional provision under which a federa
statute was enacted, and indeed, any such distinction nakes no

sense.

26424, cert. denied, 122 S. C. 2588 (2002); Douglas v. Cal. Dep’'t
of Youth Auth., 271 F.3d 812, 820-21 (9'" Cir. 2001), reh’g en banc
deni ed, 285 F.3d 1226 (2002); JimC. , 235 F.3d at 1080.
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Prior to Rei ckenbacker, the State defendants had little

reason to doubt the validity of Congress’s asserted abrogation of
state sovereign i munity under § 504 of the Rehabilitation Act or
Title Il of the ADA.'! Believing that the acts validly abrogated
their sovereign imunity, the State defendants did not and coul d
not know that they retained any sovereign inmunity to waive by

accepting conditioned federal funds. |In Garcia, supra, the Second

Crcuit held that al though 8§ 2000d-7 expressed Congress’s intent to
condition acceptance of federal funds on a state’'s waiver of
sovereign immunity, New York did not waive its sovereign imunity
agai nst 8 504 cl ainms by accepting federal funds from 1993 to 1995.
The court reasoned that at the tinme New York accepted conditioned
funds, Title Il of the ADA was reasonably understood to abrogate
sovereign imunity under Congress’'s Commerce Cl ause authority.
Garcia, 280 F. 3d at 114. Likew se, though the Loui si ana defendants

accepted federal funds after Semnole Tribe v. Florida, 517 U S.

9Although the Supreme Court’s decision in Garrett, which preceded Reickenbacker, may
have put states on notice that they retained sovereign immunity against claims brought under Title
Il of the ADA or § 504 of the Rehabilitation Act, the relevant time period during which the State
defendants accepted federal fundsin this case--1996 to 1998--occurred before Garrett was decided.
In Garrett, the Supreme Court held that Title| of the ADA did not validly abrogate state sovereign
immunity pursuant to § 5 of the Fourteenth Amendment because Congress did not identify a history
and pattern of unconstitutional employment discrimination by the states against the disabled and
because Title I’s accommodation duty far exceeds what is constitutionally required.

1 Because Title Il of the ADA and § 504 of the Rehabilitation
Act offer virtually identical protections, the abrogation anal ysis
wth regard to the two statutes is the sane. Reickenbacker, 274
F.3d at 977 n.17; see also Garcia, 280 F.3d at 114; Hoekstra V.
| ndep. Sch. Dist., 103 F.3d 624, 626 (8" Cir. 1996).
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44, 116 S. C. 1114, 134 L. Ed. 2d 252 (1996), and Gty of Boerne

— where the Suprene Court explained and then delineated Congress’s
power to abrogate state sovereign inmmunity only through 8 5 of the
Fourteent h Anendnent — they cannot be deened to have anti ci pated,

three to five years before the fact, the Court’s decision in

Garrett and this court’s decision in Reickenbacker, especially

given this court’s decision in Cool baugh v. Loui siana, 136 F. 3d 430

(5" CGir. 1998) (holding that the ADA validly abrogated state
sovereign immunity as an exercise of Fourteenth Anmendnent 8§ 5

powers), overrul ed by Rei ckenbacker, 274 F.3d 974 (5" Cir. 2001).

The Loui si ana defendants’ actions were voluntary, but they did not
mani fest a know ng wai ver of that which they could not know they
had the power to wai ve.

Simlarly, although 20 U S.C. § 1403 of the |DEA, supra
n.6, constitutes a clear expression of Congress’'s intent to
condition acceptance of federal funds on a state's waiver of

sovereign immunity, ' Bradley, 189 F.3d at 753; Bd. of Educ. V.

2Thetitle of 20 U.S.C. § 1403, “ Abrogation of state sovereignimmunity,” does not limit the
provision to being only an abrogation provision. “[H]eadings and titles are not meant to take the
place of the detailed provisions of thetext. Nor are they necessarily designed to be areference guide
or asynopsis. . . . [T]hey cannot undo or limit that which the text makes plain.” Bhd. of R.R.
Trainmen v. Baltimore & Ohio R.R. Co., 331 U.S. 519, 528-29, 67 S. Ct. 1387, 1392, 91 L. Ed.
1646, 1652 (1947). Despite the fact that the title of § 1403 uses the term “abrogation,” the text and
structure of the statute make clear that the voluntary acceptance of federal IDEA fundswill result in
theloss of state sovereignimmunity. Bradley, 189 F.3d at 753 (“When it enacted 88 1403 and 1415,
Congress provided a clear, unambiguous warning of its intent to condition a state’ s participation in
the IDEA program and its receipt of federal IDEA funds on the state’ swaiver of itsimmunity from
suit in federa court on claims made under the IDEA.”).

Furthermore, the fact that Congress enacted § 1403 in response to Dellmuth v. Muth, 491
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Kelly E., 207 F.3d 931, 935 (7" Cir. 1999), the State defendants
in this case did not knowi ngly waive their inmmunity by accepting
federal |IDEA funds during the 1996-97 and 1997-98 school vyears.
Prior to Septenber 1998, no circuit court had held that 8§ 1403 of
the IDEA did not validly abrogate state sovereign imunity, and
this circuit did not hold so until today. Under the reasonabl e
belief that the IDEA validly abrogated their sovereign inmunity,
the State defendants did not know that they retained any sovereign
immunity to waive by accepting federal |IDEA funds during the
relevant tinme period.

The contrary conclusions of other <circuits on the
question of waiver under 8 504 of the Rehabilitation Act!® and the
| DEA tend to conflate the voluntariness and know ngness aspects

of waiver. The Second Crcuit, however, correctly reasoned that

U.S. 223,109 S. Ct. 2397, 105 L. Ed. 2d 181 (1989), which held that an earlier version of the IDEA
did not evince an unmistakably clear intent to abrogate state sovereign immunity, does not limit
§ 1403 to being solely an abrogation provision and not a conditional waiver provision. Rather, the
legidative history indicates that Congress may have intended awaiver of state sovereign immunity,
despiteitsemployment of the term abrogation. See H.R. Rep. No. 101-544, at 12 (1990), reprinted
in 1990 U.S.C.C.A.N. 1723, 1734. In the original House Report, asection entitled “Waiver of State
Sovereign Immunity” indicates that Dellmuth misinterpreted Congressional intent and suggests that
§ 1403 was enacted because it would be “inequitable to deprive beneficiaries under the statute the
opportunity to bring suit in federal court while requiring the state to conformto federal standards as
aprerequisite for federal funds.” Marie O. v. Edgar, 131 F.3d 610, 618 n.15 (7" Cir. 1997).

13See, e.q., Koslow 302 F.3d at 170; Robi nson, 295 F.3d at
1189-90; Ni hiser, 269 F.3d at 628; Douglas, 271 F. 3d at 820-21; Jim
C., 235 F.3d at 1080; Stanley, 213 F.3d at 344.

“See, e.q., Bradley, 189 F.3d at 753; Kelly E., 207 F.3d at 935.
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[t] hese cases are unpersuasi ve because they focus exclusively
on whether Congress clearly expressed its intention to
condi ti on wai ver on the recei pt of funds and whether the state
in fact received the funds. None of these cases considered
whet her the state, in accepting the funds, believed it was
actually relinquishing its right to sovereign immunity so as
to make the consent neani ngful as the Suprene Court required
in College Savings Bank, 527 U S. at 682.

Garcia, 280 F.3d at 115 n.5; see also Douglas v. Cal. Dep’'t of

Youth Auth., 285 F.3d 1226, 1228 (9" Cir. 2002) (O Scannlain, J.,

di ssenting fromdeni al of reh’ g en banc) (“Wether Congress clearly
required that a State waive its imunity before accepting federal
funds (the first inquiry) is not the sane thing, however, as
whet her the State clearly declared its know ng wai ver (the second
inquiry).”). We therefore conclude that Pace’ s clains brought
under Title Il of the ADA, §8 504 of the Rehabilitation Act, and the
| DEA are barred against the State defendants in this case by state
sovereign inmunity.1®
B. Pace’ s | DEA cl ai s

The district court decision regarding Pace’s | DEA cl ai ns
is a “mxed question of fact and law that is revi ewed de novo, but
the underlying fact-findings, ‘such as findings that a disabled
student obtai ned educational benefits under an |EP, are revi ewed

for clear error.’”” Houston |Indep. Sch. Dist. v. Bobby R, 200 F. 3d

341, 347 (5" Cir. 2000) (quoting Cypress-Fairbanks |ndep. Sch.

This decision represents a Pyrrhic victory, to the extent that after Garrett, the state
defendants could knowingly waive their immunity because they could then reasonably have
anticipated the ability to preserve sovereign immunity by declining federal funds under the
Rehabilitation and IDEA statutes.

15



Dist. v. Mchael F., 118 F.3d 245, 252 (5" Cr. 1997)). W agree

wth the district court that Pace’s | DEA clainms were properly rul ed
on in the state adm ni strative proceedi ngs and that no procedural
flaws infect them

The I DEA requires states and | ocal educati onal agencies
that receive federal |IDEA funds to nake a FAPE available to al
children with disabilities between the ages of three and twenty-
one. 20 U.S.C. 88 1400(d)(1)(A), 1412(a)(1). The appell ees
contend that Pace’ s | DEA cl ains are noot because he i s now 23 years
old and no |onger attends Bogalusa H gh School. Al t hough a
plaintiff beyond the statutory age of entitlenent has no right to
seek injunctive relief requiring conpliance with the | DEA, Honig v.
Doe, 484 U.S. 305, 318, 108 S. . 592, 601, 98 L. Ed. 2d 686, 703
(1988), he may seek conpensation for violations of statutory rights

that occurred while he was entitled to them Pihl v. Mass. Dep't

of Educ., 9 F.3d 184, 189 (1%t Gr. 1993); Lester H v. Gl hool, 916

F.2d 865, 872 (3d Cr. 1990). Because conpensatory education is an
avai |l abl e renedy for individuals over the age of 21 who were deni ed
a FAPE when they were covered by the IDEA, Pihl, 9 F.3d at 185;

Lester H, 916 F.2d at 873; see also Frazier v. Fairhaven Sch.

Comm, 276 F.3d 52, 63 (1t Cr. 2002) (conpensatory education is
an available renedy after graduation), we turn to the nerits of
Pace’ s | DEA cl ai ns.

The | DEA i nposes extensive requi renents on participating

states and | ocal agencies to safeguard the disabled child s right
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to a FAPE. 20 U. S.C. 88 1414, 1415. The primary safeguard is the
| EP, Honig, 484 U S at 311, 108 S. . at 597, 98 L. Ed. 2d at
699, a witten statenent prepared by a representative of the | ocal
school district, the disabled child s teachers and parents, and,
whenever appropriate, the child, 20 U S.C. 8§ 1414(d). The I EP sets
forth, inter alia, the child s present educational perfornmance,
annual and short-term goals, and educational and rel ated services
that wll be provided for the child to neet the stated objectives,
id., thereby tailoring the FAPE to the particular needs of the

child, Cypress-Fairbanks Indep. Sch. Dist., 118 F.3d at 247.

The FAPE described in an |IEP “need not be the best
possi bl e one, nor one that will maxim ze the child s educati onal
potential; rather, it need only be an education that s
specifically designed to neet the child s uni que needs, supported

by services that wll permt him ‘to benefit’ from the

instruction.” 1d. at 247-48 (citing Bd. of Educ. v. Row ey, 458

usS 176, 188-89, 102 S. C. 3034, 3042, 73 L. Ed. 2d 690, 701
(1982)). To determ ne whether a FAPE was available to Pace, the
court nust consider (1) whether the BCSB conplied with the
procedural requirenents of the IDEA and (2) whether Pace's |EPs
were reasonably calculated to enable him to receive educationa
benefits. Row ey, 458 U. S. at 206-07, 102 S. C. at 3051, 73 L.
Ed. 2d at 712.

Regarding the first prong of the inquiry, adequate
procedural conpliance with I DEA requirenents wll assure, in nost
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cases, that the disabled child s right to a FAPE has been net.

Buser v. Corpus Christi Indep. Sch. Dist., 51 F.3d 490, 493 (5N

Cir. 1995). Failure to conply procedurally with the | DEA may al one
warrant finding that the defendant failed to provide the plaintiff

with a FAPE, id., but technical deviations will not render an | EP

invalid, Burilovich v. Bd. of Educ., 208 F.3d 560, 566 (6'" Cr.
2000) . In this case, the BCSB adequately conplied wth the
procedural requirenents of the Act. Pace asserts that his 1996 and
1997 I EPs do not conply with | DEA requi renents because they |ack a
statenent of goals and eval uation procedures. This is wong
Pace’ s 1996 and 1997 IEPs |list nunerous goals related to English,
| anguage arts, social studies, math, and his devel opnent of notor
and vocational skills. Al though an evaluation nethod is not |isted
for every single goal, the EPs state that Pace’s progress wll be
nmeasured by teacher-nmade tests, teacher observation, report cards,
student handouts, and Pace’s work fol der.

Pace next contends that the BCSB failed to conply with
the procedural requirenents of the | DEA because it did not provide
himwith transition services and did not invite other agencies to

his transition plan neetings.'® The record contradicts this claim

®Under the |DEA, Pace's |EP nust include a statement of
transition services that focuses on his course of study and that
i ncl udes, when  appropri ate, a statenent of i nt eragency
responsibilities. 20 U S C § 1414(d) (1) (A (vii). The | DEA
defines transition services as:

[A] coordinated set of activities for a student with a
disability that--
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Pace’s 1996 and 1997 IEPs include Individual Transition Plans
detailing desired adult outcones, school action steps, and famly
action steps for various areas of need such as postsecondary
educati on, enpl oynent , l'iving arrangenents, homenmaki ng,
financial /i ncone, advocacy/legal, comrunity resources, recreation
and | eisure, transportation, and rel ationships. Further, Pace’'s
| EP facilitator contacted the Ofice of Gtizens with Devel opnent al
Disabilities and the Loui siana Rehabilitation Services Depart nment
to assist in providing Pace with transition services. The BCSB
also conplied with the IDEA's procedural requirenents in other
respects, allowi ng Pace’s nother to provide neaningful input into
deci sions affecting his education and to raise objections. The
BCSB participated in review of |DEA conpliance at a due process

heari ng.

A) is designed within an outcone-oriented process,
which pronotes novenent from school to post-schoo

activities, i ncl udi ng post - secondary educati on,
vocational training, integrated enploynent (including
supported enploynent), continuing and adult education
adult services, i ndependent 1iving, or community

participation;

(B) is based upon the individual student's needs,
taking into account the student's preferences and
interests; and

(O i ncludes instruction, related services,
comuni ty experiences, the devel opnent of enpl oynent and
ot her post-school adult Iliving objectives, and, when
appropriate, acquisition of daily living skills and

functi onal vocational eval uati on.

20 U.S.C. § 1401(30).

19



Regardi ng the second prong of the Rowey inquiry, this

court set forth four factors that serve as an indication of
whet her an I EP is reasonably calculated to provide a neaningfu

educati onal benefit under the | DEA. These factors are whether (1)
the program is individualized on the basis of the student’s
assessnent and performance; (2) the programis admnistered in the
| east restrictive environnent; (3) the services are provided in a
coordi nated and col | aborati ve manner by t he key ‘ st akehol ders’; and

(4) positive academ ¢ and non-academ c benefits are denonstrated.”

Houston Indep. Sch. Dist., 200 F.3d at 347-48 (quoting Cypress-

Fai r banks, 118 F.3d at 253).

Pace’s |EPs easily satisfied these factors and were
reasonably calculated to provide him w th neani ngful educati onal
benefits. First, Pace’s IEPs were individualized on the basis of
hi s assessnent and performance, reflecting both personal needs and
goal s. Pace contends that he was deni ed a FAPE because he was not
provided with a conputer tailored to assist his special needs, but
his 1996 | EP states that he woul d use a conputer to devel op certain
skills, and a conputer was later placed in his classroom
Moreover, the hearing officer found that Pace chose to use a
typewiter instead of a conputer during the 1996-97 and 1997-98

school years.
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Second, Pace was educated in the least restrictive
environment. He attended his normally assigned school and was
mai nstreaned with his peers as nuch as possible. In 1996, Pace
recei ved honebound services only because his wheel chair was broken
and he could not attend school while it was being repaired.
Testinony at the due process hearing indicates that Pace otherw se
had no problens traversing the canpus and attending his cl asses.
Schedul ed aides as well as an on-call aide were available to help
Pace use the bathroom and teachers hel ped hi muse the el evator and
open doors. Furthernore, Pace’'s IEP facilitator testified at the
due process hearing that Bogal usa H gh School constructed two new
ranps, nodified the elevator, and paved the old handi cap parKking
area; it also added handicap signs, a curb extension to the
school’s front driveway, handicap parking in front of the school,
and a handi cap accessi ble water fountain to accommbdate Pace.

Third, the key “stakehol ders” provided services to Pace
in a coordinated and coll aborative manner. Pace’ s regular and

speci al education teachers, social worker, physical therapist,

20 U.S.C. § 1412(a)(5)(A) provides:

In general. To the maxi mum extent appropriate, children
wth disabilities, including children in public or
private institutions or other care facilities, are
educated with children who are not disabl ed, and speci al
cl asses, separate schooling, or other renoval of children
wth disabilities from the regular educat i onal
envi ronnent occurs only when the nature or severity of
the disability of a child is such that education in
regul ar classes with the use of supplenentary aids and
servi ces cannot be achieved satisfactorily.
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occupational therapist, adaptive physical education teacher,
principal, IEP facilitator, and attorney attended his 1997 |EP
meet i ng. Representatives from the Ofice of GCtizens wth
Devel opnmental Disabilities and the Louisiana Rehabilitation
Services Departnent were contacted and i nforned of Pace’s needs.
Fourth, Pace received both positive academi ¢ and non-
academ c benefits from his educational program Pace’s 1997
reevaluation report states that he was neeting his |IEP goals and
had i nproved since the previous year. A conparison of his 1993 and
1996 California Achievenent Test scores shows that he raised his
grade point level in |anguage expression, |anguage nechanics,
vocabul ary, mathematics conputation, mathematics concepts, and
study skills; although he did not raise his grade |level in social
studi es, science, conprehension, and spelling, “it is not necessary
for [him to inprove in every area to obtain an educati onal benefit

from his |EP.” Houston Indep. Sch. Dist., 200 F.3d at 350.

Physically and socially he inproved in flexibility, nmobility, and
trunk strength as well as in his ability to formfriendships with
teachers and peers. Because the BCSB adequately conplied with the
procedural requirenents of the IDEA and reasonably fornul ated
Pace’s | EPs to afford himeducational benefits, we agree with the

district court that Pace was not deni ed a FAPE. 8

¥n his appeal brief, Pace also argues that the BCSB denied
hi ma FAPE by failing to provide himwi th a personal aide. Because
Pace did not raise this argunent before the district court, he has
waived it on appeal. Lifemark Hosps., Inc. v. Liljeberg Enters.,
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C Pace’ s non-1| DEA cl ai ns

The district court granted the defendants’ notions for
summary judgnent on Pace’s non-|DEA cl ains, concluding that they
were precluded by the |DEA proceedi ngs. The grant of summary
judgnent is reviewed de novo and nmay be affirnmed on any ground

rai sed bel ow and supported by the record. MGuder v. WII, 204

F.3d 220, 222 (5'" Cir. 2000). Sunmary judgnent is proper if the
record, viewed in the light nost favorable to the non-noving party,
shows that there is no genuine issue of material fact and that the
moving party is entitled to judgnent as a matter of | aw. Hugh

Synons Group v. Mtorola, Inc., 292 F.3d 466, 468 (5" Cir. 2002).

Al t hough an I DEA plaintiff can assert cl ai ns under ot her
statutes, including the ADA and § 504 of the Rehabilitation Act, 20

US C § 1415(1);* Angela L. v. Pasadena Indep. Sch. Dist., 918

Inc., 304 F.3d 410, 427 n.29 (5'" Gr. 2002). Nevert hel ess, the
record shows that schedul ed aides as well as an on-call aide were
avail abl e to assi st Pace.

120 U.S.C. 8§ 1415(1) provides:

Rul e of construction. Nothing in this chapter shall be
construed to restrict or limt the rights, procedures,
and renedies available wunder the Constitution, the
Anmericans with Disabilities Act of 1990 [42 U S.C A 8§
12101 et seq.], title Vof the Rehabilitation Act of 1973
[29 US.CA 8§ 791 et seq.], or other Federal |aws
protecting the rights of children with disabilities,
except that before the filing of a civil action under
such laws seeking relief that is also available under
t hi s subchapter, the procedures under subsections (f) and
(g) of this section shall be exhausted to the sane extent
as would be required had the action been brought under
this subchapter.
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F.2d 1188, 1193 n.3 (5" Cr. 1990), we agree with the Sixth,

Ei ghth, and Tenth G rcuits that when an adm ni strative decision “is

uphel d on judicial reviewunder |DEA, principles of issue and claim
preclusion may properly be applied to short-circuit redundant

cl ai n8 under ot her | aws. | ndep. Sch. Dist. No. 283 v. S.D., 88

F.3d 556, 562 (8" Cir. 1996); see also Burilovich v. Bd. of Educ.,
208 F.3d 560 (6'" Cir. 2000) (dismssing ADA, Rehabilitation Act,
and state | aw cl ai ns because the plaintiff was offered a FAPE under

the I1DEA); Uban v. Jefferson County Sch. Dist. R-1, 89 F.3d 720,

728 (10" Cir. 1996) (recognizing the simlarity between the
substantive and procedural framewrks of the |IDEA and 8 504 and
concluding that if a disabled child is not entitled to a
nei ghbor hood pl acenent under the IDEA, he is not entitled to such
pl acenent under § 504).

Pace and the United States as am cus curiae argue that
the district court inproperly precluded Pace’ s non-I|IDEA cl ains.
Al t hough the United States appears to concede that preclusion is
proper when |DEA and non-IDEA clains are factually and legally
indistinct from each other, it argues that Pace’s |DEA and ADA
clains are based on different |egal theories because Pace’ s | DEA
cl ai ns focus on whet her he recei ved neani ngf ul educati onal benefits
fromhis IEPs while his ADA clains address the accessibility of

Bogal usa Hi gh School .2° Pace and the United States seemto ignore

OAfter carefully conparing Pace’s ADA and |DEA clains, we
conclude that the only ADA clains that were not considered in
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the fact that Pace’s |DEA proceeding focused heavily on the
accessi bility of Bogal usa H gh School. 1In fact, when Pace’s not her
initially requested a due process hearing under the |IDEA she
primarily expressed concern regarding the Jlack of handicap
accessible facilities at Bogal usa H gh School and |isted anong her
concerns the bathroomfacilities and el evator as well as a | ack of
ai des, ranps, handi cap accessi ble doors, and first floor classes
for the disabled. The hearing officer, the SLRP, the district

court, and this court have all determ ned that Pace was not deni ed

Pace’ s | DEA proceedi ngs are not properly in federal court. Pace
and the United States argue that Pace’s | DEA proceedi ngs shoul d not
precl ude his ADA cl ai ns because the district court did not consider
whet her the school’s designation and installation of certain
“accessible” facilities, such as the newranps and handi cap parki ng
spaces, satisfy the standards set forth in the ADA and its
i npl ementing regulations for new construction and alteration to
existing facilities. Al t hough I DEA plaintiffs can bring clains
under other statutes, such as the ADA, they nust first exhaust
admnistrative renedies with regard to their claimif they are
seeking relief that is also available under the IDEA. 20 U. S.C. 8§
1415(1). In this case, Pace is seeking relief through his ADA
clains that is available under the IDEA. The |DEA requires new
construction and alteration of existing facilities to conply with
the requirenents of either the Americans with Disabilities Act
Accessibility GQuidelines for Buildings and Facilities (appendi x A
to 28 CF.R part 36) or the Uniform Federal Accessibility
Standards (appendix A to 41 C. F.R part 101-19.6), the sane
gui del i nes and standards used to determ ne conpliance with Title ||
of the ADA. 20 U.S.C. § 1404(b); 28 CF.R § 35.151(c). Because
Pace has not exhausted adm nistrative renedies with regard to t hese
clains, they are not properly before this court. Furt her nore

Pace’s ADA claimfor injunctive relief is noot because he no | onger
attends Bogal usa H gh School, see Filardi v. Loyola Univ., No. 97
C 1814, 1998 U.S. Dist. LEXIS 3008, at *11-12 (N.D. IlI. Mar. 12,
1998), and his claimfor damages fails because there is no evidence
in the record that the defendants intentionally discrimnated
agai nst him Delano-Pyle v. Victoria County, 302 F.3d 567 (5" Cr.

2002). Rather, the BCSB bent over backward to furnish
accommodat i ons for Pace.
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a FAPE because of accessibility concerns. W therefore concl ude
t hat because Pace has been given thorough access to Bogal usa Hi gh
School for purposes of conplying with the | DEA's FAPE requirenent,
he has not been injured for purposes of asserting technical
violations of the ADA regarding the architectural features of the
facilities.

Pace al so argues that his non-|1DEA cl ai ns were i nproperly
di sm ssed because his | DEA proceedi ngs did not determ ne whet her
the BCSB discrimnated against himin violation of the ADA and
8§ 504 of the Rehabilitation Act. To maintain a cause of action
under the ADA or 8§ 504 in this circuit, Pace nmust show that the

BCSB “refused to provide reasonable accommobdations for [him to

receive the full benefits of the school program” Marvin H V.

Austin Indep. Sch. Dist., 714 F.2d 1348, 1356 (5'" Cr. 1983).2%

Because Pace, with the assistance and acconmodati ons provi ded by
t he defendants, received neani ngful benefits froma FAPE, we cannot
concl ude that the BCSB refused to provi de reasonabl e acconmbdat i ons

to Pace in violation of the ADA and § 504.

ZAl t hough Marvin H. only stated the standard with regard to §
504, this circuit has held that because of simlarities between
Title Il of the ADA and 8 504, “[j]urisprudence interpreting either
section is applicable to both.” Hainze v. R chards, 207 F.3d 795,
799 (5'" Cir. 2000); see also Hoekstra v. Indep. Sch. Dist., 103
F.3d 624, 626 (8" Cr. 1996) (recognizing that the court has
“consistently applied 8 504 case | aw to ADA cases”).
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Rat her , the BCSB provided Pace wth reasonable
accommodations that conply with both ADA and 8 504 standards. ADA
and 8 504 regul ations state that program accessibility conpliance
regarding existing facilities can be achieved through *“the
assi gnnent of aides” or “any other nethods that result in making
its services, progranms, or activities readily accessible to and
usable by individuals with disabilities. A public entity is not
required to make structural changes in existing facilities where
other nethods are effective in achieving conpliance wth this
section.” 28 C.F.R § 35.150(b)(1); 34 C.F.R § 104.22(b).

The record shows that schedul ed aides as well as an on-
call aide were available to help Pace use the bathroom and
teachers hel ped Pace use the el evator and open doors. Wth this
hel p, Pace did not have any problens getting around the school and
attending his classes. Therefore, even if Pace’'s ADA and 8§ 504
clains were not precluded by Pace’'s |DEA proceeding, sumary
judgnment would still be proper because the defendants provided
reasonabl e accommodati ons for Pace through the provision of aides
and assi stance that allowed himto receive the full benefits of his
school program

[11. CONCLUSI ON

State sovereign immunity bars Pace’s clains against the

State defendants. W therefore vacate the district court’s grant

of the State defendants’ notion for summary judgnent and renand
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Wth instructions to dismss Pace’'s clains against the State
defendants for lack of jurisdiction. W affirm the district
court’s dismssal of Pace’ s | DEA cl ai ns agai nst the BCSB as wel | as
the grant of the BCSB' s notion for summary judgnment on Pace’ s non-

| DEA cl ai nB.

AFFI RVED in part, VACATED in part, and REMANDED.
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