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I N THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-60048

UNI TED STATES OF AMERI CA

Plaintiff - Appellant
V.

M SSI SSI PPl DEPARTMENT OF PUBLI C SAFETY

Def endant - Appell ee

Appeal fromthe United States District Court
for the Southern District of M ssissippi

February 5, 2003

Before KING Chief Judge, and JOLLY and H G3 NBOTHAM Circuit
Judges.

KING Chief Judge:

Plaintiff-Appellant United States of Anmerica appeals the
order entered by the District Court for the Southern District of
M ssi ssippi dismssing the United States’ civil action against
Def endant - Appel | ee M ssi ssi ppi Departnent of Public Safety for
all eged violations of the Anrericans with Disabilities Act on the

grounds that the suit was barred by the El eventh Amendnent. We



reverse the district court’s decision and remand for further
pr oceedi ngs.
| . FACTS AND PROCEDURAL BACKGROUND

On May 17, 2000, the United States filed suit alleging that
the M ssissippi Departnent of Public Safety (“MDPS’ or “the
Departnent”) had violated the Anmericans with Disabilities Act
(“ADA") by dism ssing Ronnie Collins fromthe training acadeny of
the M ssissippi H ghway Safety Patrol on account of his
disability.! Specifically, the United States all eged that the
MDPS admtted Collins to the training acadeny and then di sm ssed
hi m because of his disability even though he woul d have been abl e
to performthe essential functions of the job if the MDPS had
been willing to nake reasonabl e accommobdati ons for his
disability. The United States sought an injunction prohibiting
the MDPS from engagi ng i n unl awful enploynent practices agai nst
individuals with disabilities and nonetary damages and ot her
conpensatory relief for the | osses personally suffered by
Collins, including an offer of a position as a |aw enforcenent
officer with retroactive seniority, back pay, and pension and
ot her enpl oynent benefits.

The MDPS noved to dismss the suit pursuant to FED. R CQw.
P. 12(b)(6), arguing (anong other things) that the El eventh

Amendnent barred the suit. On Septenber 14, 2001, the district

' M. Collins suffers from Type |l di abetes.
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court granted the Departnent’s notion to dismss, finding that
the United States’ clains against the MDPS for nonetary damages
and injunctive relief were barred by the El eventh Arendnent. The
district court characterized the United States’ action as

essentially an action “on behalf of Ronnie Collins.” United

States v. Mss. Dept. of Pub. Safety, 159 F. Supp. 2d 374, 376
(S.D. Mss. 2001). The court acknow edged that the ADA “‘can be

enforced by the United States in actions for noney danages.

Id. at 377 (quoting Bd. of Trs. of the Univ. of Ala. v. Garrett,

531 U. S. 356, 374 n.9 (2001)). However, according to the court,
the United States may do so only by bringing an action to renedy
a “pattern” of intentional discrimnation pursuant to Section 707
of the Gvil R ghts Act, 42 U S.C. 8§ 2000e-6(a) (2000). Where,
as here, the United States brings an action pursuant to Section
706 of the Cvil R ghts Act, 42 U S.C. § 2000e-5(f) (2000), to
remedy an individual instance of discrimnation, the court viewed
the action as nerely “stepp[ing] into the shoes of a private
individual.”?2 |d. at 377. “In this capacity, the United States
has no nore power to sue a state than the individual it
represents.” 1d. Accordingly, the court dism ssed the United
States’ clains for nonetary damages and ot her conpensatory relief

as barred by the Eleventh Arendnent; it also dism ssed the

2 The ADA expressly adopts the power, renedies, and
procedures set forth in the Cvil R ghts Act of 1964 for
enforcenent of its statutory mandates. 42 U S.C. § 12117(a)
(2000).



request for injunctive relief on the grounds that it was brought
against the MDPS itself rather than against a public official as

requi red by Ex parte Young, 209 U S. 123 (1908). 1d. at 378.

The United States appeals this decision, arguing that the
district court msapplied clearly established El eventh Amendnent
precedent. The MDPS replies that dism ssal on sovereign inmunity
grounds was appropriate; alternatively, the MDOPS argues that the
ADA, as applied to the states, is an unconstitutional exercise of
Congr essi onal power.

1. WHETHER THE MDPS IS ENTI TLED TO ELEVENTH AMENDVENT
| MVUNI TY ON THESE CLAI M5

This court reviews de novo a district court order dism ssing
a case for failure to state a clai mupon which relief could be

granted. Kaiser Alumnum & Chem Sales, Inc. v. Avondal e

Shi pyards, Inc., 677 F.2d 1045, 1050 (5th Gr. 1982).

The El eventh Anendnent states: “The Judicial power of the
United States shall not be construed to extend to any suit in |aw
or equity, commenced or prosecuted agai nst one of the United
States by Citizens of another State, or by Ctizens or Subjects
of any Foreign State.” U S. ConsT. anend. XI. While the El eventh
Amendnent bars suits by individuals against a state, the Suprene
Court has long recognized that, “[i]n ratifying the Constitution,
the States consented to suits brought by other States or by the

Federal CGovernnent.” Alden v. Mine, 527 U S. 706, 755-56 (1999)

(citing Principality of Monaco v. Mssissippi, 292 U S. 313, 329




(1934)). Accordingly, “States retain no sovereign inmunity as

agai nst the Federal Governnent.” West Virginia v. United States,

479 U. S. 305, 312 n.4 (1987). Recently, in cases invalidating
Congressional attenpts to abrogate States’ sovereign imunity

fromsuit by private individuals, the Court has repeatedly

reaffirmed this principle. See Garrett, 531 U.S. at 374 n.9
(noting that the Court’s holding that “Congress did not validly
abrogate the States’ sovereign immunity fromsuit by private

i ndi viduals for noney damages” under the ADA had no inpact on the
ability of the United States to enforce the ADA in suits for
nmoney damages); Alden, 527 U. S. at 755-56 (remarking how a “suit
whi ch is commenced and prosecuted against a State in the nane of
the United States . . . differs in kind fromthe suit of an

individual ”); Seminole Tribe of Fla. v. Florida, 517 U S. 44, 71

n.14 (1996) (noting that “[t] he Federal Governnent can bring suit
in federal court against a State” as a nethod of “ensuring the
States’ conpliance with federal |aw’).

In spite of these statenents, the MDPS argues that it is an
open question whether sovereign imunity should be recognized to
protect states fromcases, like this one, in which the federa
gover nnment seeks to circunvent the safeguards of the El eventh
Amendnment and obtain personal relief for private individuals. In
support of this argunent, the MDPS relies on a host of cases
whi ch have held that a state or federal governnent, when acting
merely as an agent for one or nore citizens rather than as the

5



real party in interest, may not invoke the original jurisdiction

of the Suprene Court. See, e.q., Kansas v. Colorado, 533 U. S 1

(2001); Pennsylvania v. New Jersey, 426 U S. 660 (1976); United

States v. Mnnesota, 270 U. S. 181, 192 (1924) (affirmng the

authority of the United States to bring the suit in question but
conceding that, “if the Indians [were] the real parties in
interest and the United States only a nom nal party, the suit
[woul d not be] within this court’s original jurisdiction”).

However, none of these cases supports the proposition that
the doctrine of sovereign immnity protects a state entity from
suit in federal court by the federal governnent to enforce
federal law. The Constitution specifically gives the executive
branch the power to “take Care that the Laws be faithfully
executed.” U S. Const. art. Il, 8 3. Therefore, the federal
governnent always has a real and substantial federal interest in
ensuring the states’ conpliance with federal |aw

Furthernore, the Suprene Court has specifically held that,
in the context of the ADA, the federal governnent has the
responsibility to determne when it is in the public interest to
sue to vindicate federal law via victimspecific relief. EECC v.

Waffl e House, 534 U. S. 754 (2002):

The [ ADA as enforced by Section 706 of the Cvil R ghts
Act] clearly nmakes the [federal governnent] the master of
its own case and confers on the agency the authority to
evaluate the strength of the public interest at stake.
Absent textual support for a contrary view, it is the
public agency’'s province-not that of +the court—-to
det er m ne whet her public resources should be commtted to
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the recovery of victimspecific relief. And if the
agency nmakes that determnation, the statutory text
unanbi guously authorizes it to proceed in a judicial
forum
ld. at 763. The fact that Collins could not sue the MDOPS for the
all eged violation of the aw in no way di m ni shes the United
States’ interest in the action or the authority of the United
States to bring suit against the MDPS for the benefit of the
public generally and for Collins’ benefit specifically. Nor does
it transformthe United States into a nere proxy for Collins.
Collins has no right to conpel the United States to bring suit or

to dictate its conplaint or prayer for relief in any way.

See Arizona v. California, 460 U S. 605, 613-14 (1983). 1In

short, the United States’ interest in and control over this case
is entirely real.

The United States is not barred by the El eventh Anmendnent
fromsuing a state to enforce federal |aw and obtain the relief
aut hori zed by the ADA. The district court erred in granting the
Departnent’s notion to di smss based on El eventh Anmendnent
i munity.?3

L. WHETHER THE ADA AS APPLI ED TO THE STATES | S AN
UNCONSTI TUTI ONAL EXERCI SE OF CONGRESSI ONAL POVER

3 The Sixth and Seventh Circuits have rejected nearly
i dentical sovereign imunity challenges to suits brought by the
EECC pursuant to the Age Discrimnation in Enploynment Act
(“ADEA"). EEOC v. Bd. of Regents of the Univ. of Wsc., 288 F. 3d
296 (7th Gr. 2002); EEOCC v. Ky. Ret. Sys., 16 Fed. Appx. 443
(6th Gr. 2001) (unpublished op.).

7



As we have held that the El eventh Anendnent does not bar
this suit, we will address the Departnent’s alternative argunent:
that, as applied to the states, the ADA is an unconstitutional
exerci se of Congressional authority. NDPS argues that Congress,
in enacting the ADA, relied exclusively on Section 5 of the
Fourteenth Anendnent to apply the ADA to the states; as such, the
ADA as applied to the states is an unconstitutional exercise of
Congr essi onal power.

This argunent is flatly contradicted by the statutory
| anguage of the ADA. One of the express purposes of the ADA is
“to invoke the sweep of congressional authority, including the

power to enforce the fourteenth anmendnent and to reqgul ate

comerce, in order to address the major areas of discrimnation
faced day-to-day by people with disabilities.” 42 U S. C

8§ 12101(b)(4) (2000) (enphasis added). Thus, Congress’ intent in
enacting the ADA was to use both the Fourteenth Anendnent and the
Comrerce Cl ause to renedy discrimnation. The sinple fact that
the ADA applies to the states and ains to elimnate

di scrim nation does not nean that the ADA can apply to the states
only through an exercise of federal power under the Fourteenth

Amendnment. Cf. EEOC v. Womi ng, 460 U S. 226 (1983) (uphol ding

extension of the ADEA to the States as a valid exercise of

Congressi onal power under the Commerce Cl ause); Katzenbach v.

Mcd ung, 379 U S. 294 (1964) (finding public accomobdati ons
portion of Cvil R ghts Act of 1964 to be valid exercise of
8



comerce power). Furthernore, the Suprene Court has repeatedly
uphel d federal regulation of the national |abor market as a valid

exercise of the cormerce power. See, e.qg., EEOQC v. Wom ng, 460

U S at 243 (upholding the ADEA); United States v. Darby, 312

U S 100, 117-18 (1941) (upholding the Fair Labor Standards Act).
O course, to say that the ADA is an exercise of Commerce
Cl ause power does not nean that it is necessarily a

constitutional exercise of that power. Wile there is a “tine-

honored presunption that [a statute] is a ‘constitutional

exercise of legislative power,’” Reno v. Condon, 528 U S. 141,

148 (2000) (quoting dose v. denwod Cenetery, 107 U S. 466, 475

(1883)), the Suprene Court has recently invalidated several
attenpts by Congress to regulate, through its Commerce C ause
power, activities that did not truly have an effect on interstate

comrer ce. See, e.qg., United States v. Mrrison, 529 U. S. 598

(2000) (invalidating the Violence Agai nst Wonen Act); United

States v. Lopez, 514 U. S. 549 (1995) (invalidating the Qun-Free

School Zones Act). The MDPS argues that its decisions regarding
hiring and firing in the training acadeny for the M ssissipp

H ghway Safety Patrol are purely |local and, particularly in |ight
of this recent shift in Suprene Court jurisprudence, do not have

the kind of substantial inpact on interstate conmerce that woul d



render them subject to attack under a statute grounded in the
conmer ce power.*
However, the Suprene Court has recogni zed that effects on

enpl oynent affect comerce. See Moirrison, 529 U S. at 615

(reasoni ng that Congress could “regulate any crinme as long as the
nati onw de, aggregated inpact of that crinme has substanti al

effects on enpl oynent, production, transit, or consunption”)

(enphasis added). The United States presents conpelling evidence
supporting the proposition that there is a national |abor nmarket
and that even | ocal acts of discrimnation, when considered in
t he aggregate, can have a substantial effect on that nmarket.
Thus, even if the personnel decisions nmade in the training
acadeny are largely local, aggregating their effect with the
effect of potential decisions in job training prograns around the
country provides a sufficient basis for Congress to regulate the
activity under the Commerce C ause.

Furthernore, the legislative history of the ADA provides the
type of findings that the Lopez Court said would support an

exercise of the cormmerce power. See Lopez, 514 U. S. at 562-63:

4  The MDPS al so argues that the ADA shoul d not apply here
because there was no enpl oyer-enpl oyee rel ati onshi p between the
MDPS and Collins (who was only a trainee in its acadeny).
However, the plain |anguage of the statute denonstrates that the
ADA covers not only traditional enploynent activities but also
such things as “job training” — which is precisely what Collins
was attending the acadeny to receive. 42 U S.C. § 12112(a)
(2000).
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Congress normal ly i s not required to nmake formal findings

as to the substantial burdens that an activity has on

interstate conmerce. But to the extent that congressional

findings would enable us to evaluate the legislative

judgnent that the activity in question substantially

affected interstate comerce, even though no such

substantial effect was visible to the naked eye, they are

| acki ng here.
ld. Congress found that “sone 43,000,000 Anericans have one or
nmore physical or nental disabilities, and this nunber is
i ncreasing as the population as a whole is growing older.” 42
US C 8§ 12101(a)(1) (2000). D scrimnation against people with
disabilities “costs the United States billions of dollars in
unnecessary expenses resulting from dependency and
nonproductivity.” 1d. 8§ 12101(a)(9). A Senate commttee heard
testinony that “the availability of an increased work force and
the greater productivity that can ensue from our econony as a
whol e t hrough openi ng up these kinds of opportunity [to people
wth disabilities], provides reason in and of itself to pursue

this.”). Anericans with Disabilities Act of 1989: Hearings on S

933 Before the Senate Comm on Labor and Human Resources and the

Subcomm on the Handi capped, 101st Cong., 1st Sess. 208-09 (1989)

(statenment of Attorney Ceneral Thornburgh). Legislators also
heard testinony that endi ng workplace disability discrimnation
woul d lead to both increased earnings and increased consuner
spending. |d. at 209. These findings ably denonstrate that

Congress realized the effect that disability discrimnation was
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havi ng (and woul d continue to have) on interstate conmerce in the
absence of the ADA.

Congress rationally concluded that regul ati on of enpl oynent
di scrimnation was necessary to regul ate the national market of
enploynent. It is not necessary to “pile inference upon
inference” to see the effect of such discrimnation on interstate
comerce. Lopez, 514 U. S. at 567. Unlike the statutes at issue
in Mrrison and Lopez, the ADA's regul ation of enploynent is a
perm ssi bl e exercise of Congress’ powers under the Comrerce
Cl ause.
| V. CONCLUSI ON

The district court erred in granting the Departnent’s notion
to dismss for failure to state a clai mupon which relief could
be granted. W REVERSE the district court’s decision and REMAND

for further proceedings. Costs shall be borne by NDPS.
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