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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Havi ng been convicted in 1996 for a nurder conmmtted in 1994,
Len Davis and Paul Hardy were sentenced to death under the Federal
Death Penalty Act, 18 U . S.C. § 3591 et seq. (FDPA). On appeal, the
convictions for one of the three counts of conviction were vacat ed;
concomtantly, the death sentences were vacated; and the case was
remanded for a new sentencing proceeding, wth death being one of

t he possi bl e sentences. United States v. Causey, 185 F.3d 407,

410-11 (5th Gir. 1999), cert. denied, 530 U.S. 1277 (2000).



On remand, in the light of Jones v. United States, 526 U. S.
227 (1999), Apprendi v. New Jersey, 530 U S. 466 (2000), United
States v. Cotton, 535 U S. 625 (2002), and Ring v. Arizona, 536
U S 584 (2002), the district court held: the indictnment’s not
i ncluding the required FDPA i ntent el enent and cl ai ned aggravati ng
factor for substantial planning and preneditation (FDPA el enents)
precl uded a death sentence. Shortly before oral argunent for this
appeal , our court decided United States v. Robinson, 367 F.3d 278
(5th Cr. 2004), which held FDPA aggravating factors’ not being
included in an indictnent renders it constitutionally deficient,
but subject to harm ess error review

At issue is whether the harm ess error standard of review
appl i es here because, unlike in Robinson, defendants have not been
sent enced. This issue requires deciding at what point error
attaches for the indictnent’s not including the FDPA el enents. W
hol d t he Robi nson harm ess error standard applies because, for the
uni que procedural posture of this case, the error attached not at
sent enci ng but when the final superceding indictnent was returned,
after the Governnent had given notice of its intent to seek the
death penalty. The error was harm ess. VACATED and REMANDED,

| .

Kim Marie Groves was nurdered on 13 Cctober 1994 in New

Ol eans, Louisiana, through the coordinated efforts of Davis,

Har dy, and Danon Causey. Causey, 185 F.3d at 411. Davis, then a



New Ol eans police officer, exchanged protection for favors with
Hardy, then a New Ol eans drug dealer. One of Hardy' s favors, at
Davi s’ request, was to nurder Kim G oves.

Davis requested the murder because, on or about 10 Cctober
1994, Kim Groves witnessed Davis' police partner pistol-whip an
i ndi vidual in her neighborhood. She filed a conplaint against
Davis with the police departnent’s internal affairs office. After
Davis |l earned of the conplaint at approximately 1:00 a.m on 13
Cct ober, he contacted Hardy by tel ephone; they discussed a plan to
kill KimGoves. Davis arranged to have Hardy and Causey neet him
at the police station in order to take themto her.

Throughout the day and into the evening, Davis, Hardy, and
Causey searched for Kim Groves. Eventually, Davis found her that
day and paged Hardy to describe her clothing and | ocation. Davis
then called Hardy on his cellular telephone to order the nurder,
and Hardy replied he was “on [his] way”. At approximately 11:00
p.m on 13 Qctober, Hardy shot KimGoves in the head, killing her.

At the tinme he was planning the nurder with Hardy and Causey,
Davis was unaware of his being the target of an undercover
i nvesti gati on, including recording his «cellular t el ephone
conversati ons. (The evidence at trial i ncluded these
conversations, together with the testinony of Davis police
partner, who was present during many of them)

A one-count federal indictnent in Decenber 1994 (two nonths
after the nurder) agai nst Davis, Hardy, and Causey was foll owed by
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a three-count superceding indictnent and a second superceding
i ndi ct nent . In July 1995, pursuant to the FDPA, the Governnent
filed two notices of intent to seek the death penalty for Davis and
Hardy and included the requisite FDPA elenents. See 18 U.S.C. 88§
3592(c) and 3593(a).

In an August 1995 three-count, third supercedi ng indictnent
(the indictnent), count one charged conspiracy to violate the civil
rights of KimGoves and an unnaned i ndivi dual by use of excessive
force, resulting in death, in violation of 18 U S.C. § 241. Eight
overt acts, quoted infra in part 11.B.2., were alleged in
furtherance of the charged conspiracy. Count two charged viol ating
Kim G oves’ civil rights by use of excessive force by shooting her
wth a firearm resulting in death, in violation of 18 U S. C. 88
242 and 2. Count three charged wllfully killing Kim G oves to
prevent her communications to a | aw enforcenent officer regarding
a possible federal crine, in violation of 18 US C 88
1512(a) (1) (C) and 2.

Defendants filed nunerous pre-trial notions, including nmany
contesting the |l egality and adequacy of the indictnment. They never
asserted pre-trial, however, that the indictnent gave them
insufficient notice of the charges. The notions were denied
Their notions regarding the Governnent’s wuse of non-FDPA

aggravating factors were denied in part and granted in part. See



United States v. Davis, et al., 912 F. Supp. 938 (E.D. La. 1996)
(Davis I).

Trial began on 8 April 1996; approximately two weeks |ater,
the jury returned a guilty verdict on all three counts against
Davi s and Hardy. Causey was found guilty on the first two counts;
the jury was unable to reach a verdict on the third. At the
sentenci ng phase of trial, the jury was charged to deci de whet her
an FDPA “death qualifying factor” existed for either Davis or
Hardy. See 18 U. S.C. 88 3592 and 3593(d). The jury found Davis
and Hardy: intentionally killed Kim Goves; and did so after
substanti al planning and preneditation (the FDPA aggravati ng factor
included in the earlier-referenced notices of intent to seek the
death penalty, see 18 U S C. 8§ 3592(c)(9)). Accordingly, the
district court conducted a capital sentencing hearing. See 18
U S C 8§ 3593(e). At that hearing, the jury decided the death
penalty was appropriate. Thereafter, Davis and Hardy were
sentenced to death; Causey, to |ife inprisonnent.

On appeal, our court affirnmed the convictions for all three
defendants for counts one and two but vacated themfor count three
for Davis and Hardy (as noted, Causey had not been convicted on
that count). Causey, 185 F. 3d at 410-11. Davis and Hardy’s death
sentences were vacated because it was inpossible to conclude that

the jury recommended the death penalty on the basis of counts one



and two, but not three. The case was renmanded for resentencing.
ld. at 423.

On remand, the CGovernnent again filed notices of intent to
seek the death penalty against Davis and Hardy. The Gover nnment
notified Davis of its intent to seek that penalty based on evi dence
of intent, as required by the FDPA, see 18 U S.C. § 3591(a)(2)(A) -
(D), the FDPA aggravating factor of substantial planning and
preneditation, see 18 U.S.C. 8§ 3592(c)(9), and his prior conviction
for a drug offense that allowed i nposition of a sentence exceedi ng
five or nore years, see 18 U . S.C. 8§ 3592(c)(12). (This notice was
anended to change Davis’ felony conviction froma FDPA aggravati ng
factor to a non-statutory aggravating factor.)

Utilizing the same FDPA el enents, the Governnent al so notified
Hardy of its intent to seek the death penalty. |In addition, the
Governnent filed a notice of non- FDPA aggravating factors for both
def endant s.

In response, Hardy noved to have the FDPA aggravating factors
decl ared unconstitutional. Each defendant filed nunerous rel ated
nmotions (including re-urging all previous ones). Hardy al so noved
to prohibit retrial based on double jeopardy and to prohibit the
Governnent’s relying on his convictions on counts one and two as
evidence of his intent to nurder Kim G oves. The district court
denied the first motion; it ruled the second noot because the

Gover nnent conceded that the verdict on those two counts was not a



finding by the jury that either Davis or Hardy had the specific
intent to nurder.

Davi s and Hardy appeal ed the district court’s not dism ssing
on doubl e jeopardy grounds. In April 2002, our court affirnmed the
deni al .

That July, Davis noved in district court for reconsideration,
based on Ring, 536 U S. at 609 (holding that, *“because Arizona’'s
enunerated aggravating factors operate as ‘the functiona
equi valent of an elenent of a greater offense’ ... the Sixth
Amendnment requires that they be found by a jury”) (quoting
Apprendi, 530 U.S. at 494 n.19). Later, Hardy noved inlimne to
preclude, inter alia, the Governnent’s seeking the death sentence.

These notions were granted in part and denied in part in
Decenber 2002. The district court ruled that the indictnment’s not
i ncluding the requi site FDPA intent el enent and cl ai ned aggravati ng
factor precluded a death sentence: “[Tlhe right to grand jury
presentnent is not wai vabl e and has not been wai ved. Jeopardy has
i kewi se i ndi sputably attached to the convictions al ready render ed.
Under these unique circunstances ... the Fifth Anendnent prohibits
further capital proceedings”. United States v. Davis, No. 94-381
(E.D. La. 12 Decenber 2002) (Davis I1).

1.
The Governnent concedes both the attachnent of jeopardy and

the tineliness of the challenge to the indictnent for failure to



i nclude the FDPA el enents. Because jeopardy has attached, the
Governnent is, of course, precluded fromre-indicting Davis and
Hardy. On this record, the linchpin to the Governnent’s appeal is
the applicable standard of review for the indictnent’s not
i ncl udi ng the FDPA el enents. (Davis has wi thdrawn his cross-appeal
contesting our jurisdiction.)
A

As noted, the district court held that Ring, in conjunction
with Cotton, Apprendi, and Jones, requires an indictnment to charge
t he FDPA el enents necessary for the death penalty. Jones, 526 U S
at 250-52, held that provisions of a carjacking statute,
est abl i shing hi gher penalties when the offense resulted in serious
bodily injury or death, provided additional elenents of the
of fense, not sentencing considerations. Apprendi, 530 U. S. at 490,
|ater held that any fact (other than a prior conviction) that
“increases the penalty for a crine beyond the prescribed statutory
maxi mum must be submitted to the jury, and proved beyond a
reasonabl e doubt”. Appl ying Jones and Apprendi, the Court in
Cotton, 535 U S. at 634, held an indictnent’s not including any
all egation regarding the quantity of drugs involved in enhancing
sent ences beyond the statutory maxi nrumwas error; but, where there
was no tinely objection at trial, this error did not affect
substantial rights where the evidence of quantity was “overwhel m ng

and uncontroverted”. Mst recently, Ring, 536 U. S. at 609, held an



Arizona statute permtting the judge to determ ne whether
aggravating factors necessary for the death penalty are present
violates the Sixth Anmendnent right to trial by jury.

The district court held: the “addition of Ring to the rules
set forth in Jones and Apprendi conpels the conclusion that in a
federal capital case, the grand jury nmust both find the FDPA i nt ent
and [aggravating] factors upon which the death penalty is prem sed
and nust set forth those findings in the allegations of [the]
indictnment in order to pass Fifth Amendnent nuster”. Davis Il at
5. It concl uded: the allegations for those necessary FDPA
el ements are not found in counts one and two; and count three could
not be considered in evaluating whether the grand jury found
defendants willfully commtted nurder or engaged in concomtant
substanti al planning and preneditation because the convictions for
this count had been vacated for |ack of evidence. Davis Il at 12
Causey, 185 F.3d at 407. (In dictum the court added it was
reluctant to conclude there was sufficient notice of substanti al
pl anni ng and preneditati on because, besides federal courts, only
two jurisdictions that inpose the death penalty consider this an
aggravating factor warranting that penalty. Davis Il at 13.)

The FDPA i ntent el enment not alleged in the indictnment requires
finding a defendant

(A) intentionally killed the victim



(B) intentionally inflicted serious bodily
injury that resulted in the death of the
victim

(© intentionally participated in an act,
contenplating that the life of a person would
be taken or intending that |ethal force would
be used in connection with a person, other
t han one of the participants in the offense,
and the victimdied as a direct result of the
act; or

(D) intentionally and specifically engaged in
an act of violence, knowng that the act
created a grave risk of death to a person,
other than one of the participants in the
of fense, such that participation in the act
constituted a reckless disregard for human
life and the victimdied as a direct result of
t he act.

18 U.S.C. §8 3591(a)(2)(A)-(D).

The FDPA lists 16 aggravating factors, for which notice nust
be provided, that may formthe basis for a federal death sentence
for a hom cide conviction. 18 U S.C. 8§ 3592(c). Exanples of those
factors are: pecuniary gain; subst anti al pl anning and
preneditation; conviction for two felony offenses; and
vul nerability of victim 18 U S.C. § 3592(c)(8), (9), (10), (11).
As noted, the aggravating factor included in the notice of intent
to seek the death penalty, but not alleged in the indictnent, is
“substantial planning and preneditation”, defined by the FDPA as
when “[t]he defendant commtted the offense after substantial
pl anni ng and preneditation to cause the death of a person or conmt

an act of terrorisnf. 18 U S.C. 8§ 3592(c)(9).
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The CGovernment clainms the indictnment is not deficient if read
with maxinmum |iberality. In its original brief, the Governnent
contended that the indictnent includes “words of simlar inport” to
the mssing FDPA elenents, so that a “fair construction” of the
i ndi ctment must include them (quoting United States v. Vogt, 910
F.2d 1184, 1201 (4th Gr. 1990), cert. denied, 498 U S 1083
(1991), (quoting Finnv. United States, 256 F.2d 304, 306 (4th Cr
1958))) .

Shortly before oral argunent here, however, our court deci ded
Robi nson; it held: (1) “the governnent is required to charge, by
indictnment, the statutory aggravating factors it intends to prove

to render a defendant eligible for the death penalty, and its

failure to do so ... is constitutional error”; and (2) this error
is subject to harmess error analysis. ld. at 284-85 (enphasis
added) . In the light of Robinson, the parties were ordered to

provi de suppl enental briefing.

In its supplenental brief, the Governnent acknow edges
Robi nson’ s hol di ngs; nevertheless, it insists maxinumliberality,
not harmess error pursuant to Robinson, is the appropriate
standard of review for this case, given its unusual procedura
posture —Davis and Hardy have not been sentenced. According to
the Governnment, the constitutional error vel non wll occur at
sent enci ng, not when the final superceding indictnent was returned

by the grand jury. A fortiori, it posits, as the district court
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noted in dictum that harnm ess error anal ysis cannot apply because
no error has been conm tt ed.

Davis and Hardy agree, observing: i n Robi nson, our court
reviewed, post-sentencing, the grand jury’'s not including FDPA
elenments in the indictnent; here, Davis and Hardy’ s deat h sentences
havi ng been vacated, they are, in effect, awaiting sentencing for
the first time. Consequently, they claimpermtting the Governnent
to seek the death penalty, knowing the indictnent to be
constitutionally deficient, would be tantanount to sanctioning the
comm ssion of error, but holding prospectively that it wll be
har m ess.

No authority need be cited for the well-established rul e that
we, not the parties, determne our standard of review For the
uni que procedural posture of this case, and contrary to the
parties’ positions, constitutional error arising out of the FDPA
el ements’ not being in the indictnment attached prior to sentencing.
On this record, because the Governnent, prior to the final
supercedi ng i ndi ctnment, provided notice of intent to seek the death
penal ty under the FDPA, error occurred when that final indictnent
was returned wi thout the requisite FDPA el enents.

The attachnment of Indictnent Cause error at this point,
rather than later at sentencing, is reflected in the Fifth
Amendnent. “No person shall be held to answer for a capital, or

ot herwi se i nfanous crinme, unless on a presentnent or indictnent of
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a Gand Jury....” US. Const. anend. V. “[Held to answer for”
does not refer only to sentencing, but rather to having to defend
agai nst the charged crine. Wether defendants have been sentenced
is not determnative for the indictnment’s constitutional
sufficiency vel non.

It can be urged, of course, that an otherw se sufficient
indictnent wthout FDPA elenents is not deficient; that it is
sufficient for a non-death penalty offense. For exanple, United
States v. Stewart, 306 F.3d 295 (6th Cr. 2002), cert. denied sub
nom Benford v. United States, 537 U S. 1138 (2003), held an
indictnment’s not including the drug quantity formng the basis for
a greater sentence, although constitutional error, was not
reversible plain error. In so doing, it concluded the Indictnent
Cl ause error attached at sentencing.

W also enphasize that the constitutional
error |likew se does not lie in the indictnent
itself.... Thus, it would be inprudent for
defense counsel to object to an indictnent
which, by all rights, is facially sound...

| nstead of objecting to a valid indictnment

the proper tinme for a defendant to raise a
challenge to his sentence is at the tine the
actual violation occurs — sentencing.

Id. at 310. The court reached this conclusion in a case, unlike

here, where the Governnent did not provide pre-trial notice of its

intent to seek the greater sentence. 1d. at 325.
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Where, however, as in this case, there is an operative notice
of intent to seek the death penalty under the FDPA and that notice
has been provided prior to the final superceding indictnment, an
ot herwi se sufficient indictnent is caused by the earlier notice to
be constitutionally deficient; there is no reason to concl ude the
error does not attach until sentencing. For this unique case, the
proper focus in examning Indictnent C ause error is not at
sentencing but earlier when the final superceding indictnment is
returned (which, again, was post-notice of intent to seek the death
penal ty).

Qobvi ously, the focus of our Indictnent Cause inquiry is not
on the petit jury' s verdict, but rather on the grand jury’'s
charging decision for the indictnent. (As noted, the Governnent
concedes that defendants’ objection at sentencing was tinely. The
final superceding indictnent was returned in 1995, before Jones,
Apprendi, Cotton, or Ring.) On the other hand, it bears rem ndi ng
that, inposition of the death penalty is determ ned by the petit,
not grand, jury. For purposes of assessing an indictnent’s
constitutionality, there is no substantive difference in doing so
when, as here, the CGovernnent is seeking the death penalty as
conpared to when it is seeking to preserve a death penalty
conviction. For the penalty to be inposed, the petit jury nust be
presented with, and nust find beyond a reasonabl e doubt, the FDPA

el emrents. That is what the petit jury did in Robinson, 367 F.3d at
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289 (and likewse what the petit jury did here, before the
conviction was vacated in part, Causey, 185 F.3d at 407). On
remand, if the death sentence is to be inposed, the charge to the
petit jury will again include the FDPA elenents; those el enents
must be found beyond a reasonabl e doubt.

Along this sane line, we ordinarily do not reviewthis type of
Fifth Amendnent chall enge until post-sentencing; usually, that is
when we have jurisdiction. Here, however, our jurisdiction derives
fromthe district court’s effectively dism ssing the indictnent to
the extent that it would permt a death penalty. Therefore, our
court has jurisdiction under 18 U.S.C. 8 3731, permtting revi ew of
an order dismssing an indictnment. Section 3731 is to be liberally
construed, see United States v. WIlson, 420 U S. 332, 337 (1975);
and our court has recognized it as authority for our jurisdiction
over a district court order striking death as a permssible
sentence, United States v. Wolard, 981 F.2d 756, 757 (5th Cr.
1993) (“There is little question but that the district court’s
ruling was in every practical way as much of an alteration fromthe
grand jury's charge as the striking of predicate acts and
forfeiture allegations. The district court effectively renoved a
discrete basis of crimnal liability.”). I ndeed, our court has
recogni zed jurisdiction under 8 3731 over an order dismssing the
death penalty where the FDPA elenents were not included in the

indictment. United States v. Frye, 372 F. 3d 729, 733-34 (5th Cr
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2004) (vacating district court’s holding constitutional speedy
trial delay precluded seeking death penalty).
B.

As noted, post-Robinson, the Governnent continues to urge
reviewing the indictnent with maxinmum |liberality. W are bound,
however, by our court’s precedent. E.g., United States v. Wl ker,
302 F.3d 322, 325 (5th Gr. 2002). Pursuant to Robi nson, our
bi ndi ng precedent, failure to present the FDPA elenents to the
grand jury for consideration in its charging decision, but
nevert hel ess seeking the death penalty, was constitutional error.
See Robi nson, 367 F.3d at 284. Accordingly, we nust deci de whet her
that error was harm ess. See id. at 285.

Robi nson descri bes the test for harm ess constitutional error
announced in Chapman v. California, 386 U.S. 18 (1967), focusing on
whet her the error affects substantial rights. Robinson, 367 F.3d
at 284-85. This is acconplished by exam ning two of the prinmary
functions of an indictnent: (1) providing the defendant notice of
the crime charged, thereby allowng himto prepare a defense, and
(2) “interpos[ing] the public into the charging decision, such that
a defendant is not subject to jeopardy for a crine alleged only by
the prosecution”. 1d. at 287.

1.
The requisite notice was provided to Davis and Hardy, albeit

not by the indictnent. As discussed, in July 1995, prior to the
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August 1995 final superceding indictnent and well in advance of
trial in April 1996, the Governnent provided individualized notice
to themof its intent to seek the death penalty on conviction on
any count, and identified the applicable FDPA el enents to establish
death-eligibility wunder the FDPA After the sentences were
vacated, the Governnent again provided specific notice of its
intent to seek the death penalty, again identifying the rel evant
FDPA intent elenment and the aggravating factor of substantial
pl anni ng and preneditation.
2.

The next question is whether Davis and Hardy’'s substantia
rights were affected by “losing the right to have the public
determ ne whether there existed probable cause to charge the
[required FDPA] factors” that would be used to sentence them
Robi nson, 367 F.3d at 287. This is answered by deci di ng “whet her,
on the basis of the evidence that woul d have been avail able to the
grand jury, any rational grand jury presented with a proper
i ndi ctment woul d have charged that [Davis and Hardy] commtted the
offense in question”. |d. at 288.

Considering the overt acts alleged in the indictnent returned
by the grand jury, there is no doubt that a rational grand jury
woul d have found probable cause that the FDPA intent el enent and
substantial planning and preneditation aggravating factor were

present, had those el enents been presented to it.
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As discussed, the two remaining counts of the indictnent
charged Davis and Hardy with conspiracy to violate the civil rights
of Kim Groves and an unnaned i ndi vi dual by use of excessive force,
resulting in death, and with violating KimGoves’ civil rights by
use of excessive force by shooting her wwith a firearm resulting in
death. For count one, the indictnent alleged the follow ng overt
acts:

1. After learning that Kim Marie G oves had
filed a civil rights conplaint against him
def endant [Davi s] contacted defendant [ Hardy]
on several occasions by cellular tel ephone on
or about October 13, 1994, to arrange the
murder of Kim Marie G oves.

2. On or about October 13, 1994, defendant
[ Davi s] contacted defendant [ Causey] by
cellular telephone to arrange a neeting
wher eby defendant [Davis] would identify Kim
Marie Groves to defendants [Hardy and Causey]
thereby facilitating the nmurder of Kim Marie
G oves.

3. On or about October 13, 1994, defendant
[Davis], while on-duty and while using his
of ficial police car, conducted surveillance of
Kim Marie G oves for the purpose of reporting
Groves’ physical description and location to
def endant [ Hardy].

4. On or about October 13, 1994, at 10:01
p.m, defendant [Davis], during a cellular
t el ephone conversation, ordered defendant
[ Hardy] to “get that whore,” thereby ordering

the nmurder of Kim Marie G oves. Def endant
[ Hardy] agreed to kill Kim Marie G oves and
stated in response, “Alright, I"'mon ny way.”

5. On or about Cctober 13, 1994, at 10:55
p. m, defendant [Hardy] shot Kim Marie G oves
in the head with a 9 mn firearm which
resulted in her death.
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6. Def endant [ Causey] did conceal the 9 mm
firearm used to kill Kim Marie Goves by
hiding the firearm in a chest-of-drawers in
his bedroom |ocated at 3930 Florida Avenue,
Apartnment B, New Ol eans, Loui siana.

7. On or about Cctober 14, 1994, [Davis], in
a cellular tel ephone conversation, spoke with
[ Har dy] about killing the [unnamed] i ndivi dual
and [Hardy] replied that he wanted to kill the
person that night. [ Davi s] asked [Hardy] to
“hold off” killing that individual that night
because it would be “too suspicious.”

8. On Cctober 17, 1994, [Davis] told [Hardy]
in a cellular telephone conversation, that
there was no need to kill the other known
i ndi vi dual unless he was persistent in
conpl ai ni ng agai nst [Davis]. [ Davi s] added
that if the individual conplained about
[Davis], it wuld be “Rock-A-Bye, Baby”
(death) for the person

These overt acts do not explicitly include the FDPA intent
el emrent or the substantial planning and preneditation aggravating
factor. Cbviously, these FDPA el enents are consistent wth these
al l eged overt acts. No rational grand jury could allege these
overt acts, but fail to allege the specific intent to kill and
concom tant substantial planning and preneditation.

As a result, these elenents’ not being included in the
indictnment did not affect Davis and Hardy’'s substantial rights.
Accordingly, the error is harnl ess.

L1l
For the foregoi ng reasons, the order precluding the Governnent

fromseeki ng the death penalty agai nst Davis and Hardy i s VACATED,
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this case is REMANDED for sentencing proceedings consistent with
t hi s opi nion.

VACATED and REMANDED
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