IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60846

JOAN ANDERSON and JUDY LYNN ANDERSON, m nors, by their nother and
next friend, Ms. Bessie Anderson; JUANI TA BENNETT, MARY LEE
BENNETT and ARCH E LEE BENNETT, mnors, by their father and next
friend, M. Janes Bennett; ET AL.

Pl aintiffs-Appellants
and

UNI TED STATES OF AMERI CA
I ntervenor Plaintiff-Appellant

ver sus

THE CANTON MUNI Cl PAL SEPARATE SCHOOL DI STRICT; ET AL.
Def endant s

SCHOOL BQOARD COF MADI SON COUNTY; ROBERT E. COX, Superintendent of
Educati on; HARCLD E. DACUS, Assistant Superintendent of Educati on;
M L. DEVWEES, JR, President; HAROLD H WH TE, JR, Secretary; E.
L. HENDERSON;, M C. MANSELL; E. W HILL

Def endant s- Appel | ees

Appeals fromthe United States District Court
for the Southern District of M ssissippi
( CA- 3700)

Novenber 6, 2000
Bef ore KING Chief Judge, CUDAHY," and WENER, Circuit Judges.
WENER, Circuit Judge:

" Circuit Judge of the Seventh Circuit, sitting by
desi gnati on.



Private Plaintiffs-Appellants and Intervenor Plaintiff-
Appellant United States (collectively “Plaintiffs”) appeal the
district court’s approval of the l|ocation proposed by Defendant-
Appel | ee Madi son County School District (“MCSD’ or “the District”)

for a new high school in that district. Madison County was ordered

to desegregate its de jure dual school system in 1969. It has
since entered into a nunber of consent decrees, including one
earlier this year. This nost recent consent decree has been

approved by all parties and by the district court and resol ves all

di sputed issues between the parties —including, significantly,
student transportati on —save only that of the | ocation of the new
hi gh school . Plaintiffs argue that the district court erred in

approving the District’s construction plan for the new hi gh school,
insisting that it would not neet the District’s obligation, as a
former de jure segregated district, to further desegregation. W
conclude that the district court did not err in finding that the
District’s proposed site satisfies the obligations inposed by | aw,
i ncluding all applicable consent decree provisions.
| . Facts and Proceedi ngs

The District is one of the many school districts in
M ssi ssippi that were ordered to dismantle their race-based de jure
dual school systens.!? Since then, the District has been the

subject of a nunber of other desegregation orders and consent

! See Anderson v. Hinds County Sch. Bd., 423 F.2d 1264 (5th
Cr. 1969).




decrees. Anong other things, the District is required to nmake al
deci sions regarding the construction of school facilities in such
a way as to further desegregation.

The District is U shaped and surrounds the county seat of
Canton, which is not a part of the District. The 1969
desegregation order divided the District into three Zones: Zone |
is arural, sparsely populated area | ocated in the northeast part
of the county; Zone IIl, in which 76% of the District’s students
reside, is in the southern part of the District and includes the
cities of Ridgeland and Madi son; and Zone IIl, like Zone I, is a
rural, sparsely populated area but is located in the western part
of the county and includes the town of Flora. Zone | has its own
hi gh school (Vel ma Jackson), and none of the parties have suggested
that it be considered or included in plans regardi ng the new high
school . Zones |l and IIl are presently served by a single high
school, Madison Central Hi gh School (*“Mdison Central”).

The instant dispute is an outgrowh of the District’s
determ ned need to construct new schools, specifically a new high
school , because of the trenendous popul ati on growm h, [argely white,
over the last ten years. The District’s enrollnent was
predom nately black until the late 1980s, but since that tinme the
student popul ati on has grown dramatically and becone increasingly
white as a result of the population boomin the vicinity of the
predom nately white communities of Madi son and Ridgeland. This is

evi denced by the fact that enrollnent in these areas surged by 47%



between the 1991-92 and 1997-98 school years. This rapid growh
led to the overcrowding of Madison Central: It had a projected
capacity of 1,600 students, but its enrollnent had reached 1,955
students by April 1, 2000. Popul ation growth around the cities of
Madi son and Ridgeland is predicted to continue for the foreseeabl e
future; in contrast, the rural areas of the District have
experienced, and likely wll continue to experience, little or no
growm h. Thus, the overcrowdi ng problemat Mdison Central will be
exacerbated in the near future while Vel ma Jackson Hi gh School in
Zone | will remain unaffected.

To renedy this situation and address a nunber of concomtant
probl enms, the District proposed to construct several new schools
and renovate other existing facilities, subject to the passage of
a bond issue for those purposes. In May of 1998, follow ng
precl earance by the United States Attorney General, county voters
approved, by the requisite 60% supermajority, a $55 mllion bond
issue for the construction and renovation of school facilities.
The bond issue was validated by the Chancery Court of Madison
County in Septenber of 1998. The bond proposal, as approved by the
voters, included a nunber of details, specifying in relevant part
that the new high school would be located in R dgeland, a
predom nately white area (“Ridgeland site”). This new hi gh school
(“Ridgel and H gh” or “the new high school”) would have an initial
capacity of 700 students and a build-out capacity of 1200, and

would be built on land to be purchased by the District. Li ke



Madi son Central, the new high school would serve students from
Zones Il and Il1, and its initial enrollnment would be taken from
anong those students currently attending the overcrowled Madi son
Centr al

After passage and certification of the bond issue, the
District filed a notion in district court to nodify the existing
desegregati on plan, seeking approval to construct five new schools
(one high school, two m ddl e schools, and two el enentary school s),
renovat e exi sting schools, and nake rel ated student reassignnents.
Plaintiffs opposed MCSD' s plan, claimng that it violated the 1969
desegregation order, a nunber of consent judgnents,? and federal

| aw, because, inter alia, it failed to further desegregati on and

i nposed travel burdens inequitably between black and white
students. The parties subsequently entered into a consent decree
(the “2000 consent decree”) which the district court approved, that
settled their disagreenent on all points of difference except the
| ocation of the new high school. Anmong ot her things, the 2000
consent decree resolved the racially inequitable transportation
burdens borne by the black students of the District and generally
alleviated the excessive transportation burdens borne by other
students, both black and white.

Plaintiffs continued to advocate an alternative, nore

centrally | ocated site for the new hi gh school, on a parcel of |and

2 The District is subject to the requirenents of four
consent decrees, entered into in 1988, 1989, 1990, and now, 2000.



al ready owned by the district at the intersection of H ghways 463
and 22 (“Hwy. 463 site”). Plaintiffs contend that |ocating the new
hi gh school on their preferred site would have reduced the travel
burdens on a nunber of students and ensured that the new schoo
woul d be | ess predom nately white.

The district court, after a seven-day hearing, entered its
Menor andum QOpi nion and Order granting the District’s notion and
approving the plan. It ruled that “the proposed [Ri dgel and] site
w Il not negatively affect desegregation in the district, nowor in
the future.” Despite finding MCSD's *“construction plan . . . in
sone respects short-sighted, inexplicable, and ill-advised” and
recogni zing that “[c]onstructing a high school half the size of the
exi sting Madi son Central which | eaves |ittle actual grow ng room at
Madi son Central does not seemparticularly prudent,” the district
court reluctantly approved MCSD s construction plan “because it
[did] not find ultimately that the District’s construction/
renovation plan either negatively affects desegregation in the
district, or that there exists at this tinme a reasonabl e prospect
for further desegregation.” Plaintiffs appealed and filed a notion

to stay the order, which was granted by the district court.



1. Analysis

A Standard of Revi ew

W review the district court’s decision approving MCSD s
proposed |ocation of the new high school for clear error.® W
review the district court’s findings of fact under that sane
st andard. * Under the clearly erroneous standard, “[i]f the
district court’s account of the evidence is plausible in Iight of
the record viewed in its entirety, the court of appeals nmay not
reverse it even though convinced that had it been sitting as the
trier of fact, it would have weighed the evidence differently.
Where there are two permssible views of the evidence, the
factfinder’s choice between themcannot be clearly erroneous.”® W

review errors of |aw de novo.®©

3 Qur nost recent case |law on this subject of district
courts approving the location of new schools in districts subject
to desegregation orders dictates that we review for clear error.
See Monteilh v. St. Landry Parish Sch. Bd., 848 F.2d 625, 631
(5th Gr. 1988). In supporting that proposition, that case cites
to two cases. One supports the proposition that we review for
clear error. See Copeland v. Lincoln Parish Sch. Bd., 598 F. 2d
977, 981 (5th Gr. 1979). The other, however, holds that we
review for abuse of discretion. See United States v. Hendry
County Sch. Dist., 504 F.2d 550, 553 (5th Cr. 1974). The
i nconsi stency does not matter here, though, as we affirmthe
decision of the district court under the nore stringent clearly
erroneous standard.

4 See Anderson v. City of Bessener City, 470 U.S. 564, 573-
74 (1985).

°ld.

6 See Morris v. Honto International, Inc., 853 F.2d 337,
343 (5th Cir. 1998).




B. bligation of the District to Further Desegregation

The original desegregation order for Madison County, entered

in 1969 pursuant to our decision in H nds County,’ required that
(1) the county be divided into the three attendance zones descri bed
above, (2) transportation of students be perforned on a “non-
segregated and non-discrimnatory” basis, and (3) “[a]ll schoo
construction, school consolidation, and site selection (including
the location of tenporary classroons) in this systemshall be done
in a manner which wll prevent the recurrence of the dual school
structure once this desegregation plan is inplenented.” In
consi dering proposals for the constructi on or renovati on of school s
in a systemstill subject to a desegregation order, “[w e cannot
tolerate resegregation of a former dual school system and the
School Board of such a system nust denonstrate that the new
construction will not tend to pronote such a rel apse. W nust al so
ensure that the burdens of desegregation are distributed equally
anmong all classes of citizens.”?8

We nust nevertheless remain at all tines cognizant of the
deference that nust be accorded to school boards in their decisions
such as the pl acenent of schools; the “[l]ocation of a school cones

within the purviewof the federal courts only to the extent that it

7423 F.2d 1264 (5th Gr. 1969).

8 United States v. Hendry County Sch. Dist., 504 F.2d 550,
554 (5th Gr. 1974) (citing Keyes v. School Dist. No. 1, 413 U. S.
189, 93 S. Ct. 2686 (1973); United States v. Board of Public
Instruction, 395 F.2d 66 (5th Cr. 1968)).

8



has an inpact on desegregation.”® This is because we “lack the
experti se and conpetence needed to dictate to school boards the
| ocati on of new schools and the drawi ng of attendance zones.” |t
is not our place to deci de whether the school board s proposed site
for the new high school is the best choice or even a wi se choi ce;
we mnust decide only whether the choice of that site violates the
Constitution or federal law. To make that determ nation, federa
courts ask only whether the proposed location fails to further
desegregation or places an inequitable transportation burden on
bl ack students. So long as neither answer is in the affirmative,
we nust defer to the expertise of school boards in decisions of
this nature.
1. Racially Inequitable Transportation Burden

Until recently, the transportation burden was clearly
distributed i nequitably between the white and bl ack students in the
District. A nunber of students, nost of whom were bl ack, endured
onerous bus rides every school day. In fact, sone students who
reside in the predom nately black Flora area travel ed as | ong as 2%
hours each way on a daily basis. After the filing of this appeal,
however, the parties entered into the 2000 consent decree which
resol ves the transportation i ssue and thus renders noot the second

ground for Plaintiffs’ objection to the planned site for the new

°® Monteilh, 848 F.2d at 632 (quoting United States v. Perry
County Board of Education, 567 F.2d 277, 280 (5th Gr. 1978)).

0 ]d,




hi gh school. That decree specifies that “the District shall insure
that transportation to school is provided on a non-discrimnatory
basis and that no regular bus route will exceed one-and-one half
hours each way for any student.” As for the students in the
predom nately black Flora area, the 2000 consent decree specifies
that “the District shall use its best efforts and shall add
addi tional bus routes as appropriate to ensure that no hi gh school
student in the Flora attendance zone will ride nore than 45 m nutes
one way.” In the event that this should not prove possible for al
Flora students, “[t]he District shall provide in its reports to
the Court an explanation for the additional tine of the bus ride”
regardi ng those students whose travel tinme exceeds 45 m nutes. As
enforcenent of these provisions is expected to resolve all concerns
regarding inequitable transportation burdens that may otherw se
result from construction of the new high school at the site
selected by the District, this issue has been renoved from our
purview in the instant appeal. Should the provisions of the
consent decree be violated or fail to resolve existing or future
transportati on burdens, or should the transportati on burdens borne
by students becone racially inequitable, redress nust be fashi oned
by the district court or by this Court on subsequent appeal —but
not prospectively and speculatively in this appeal.
2. The Proposed New Hi gh School Furthers Desegregation

The sole remaining issue then is whether the district court

clearly erred in approving the District’s proposed site for the new

10



hi gh school on finding that it furthers desegregation. Plaintiffs
i nsist that constructing the new high school in the predom nately
white Ridgeland area will not further desegregation in the short
termand will lead to resegregation in the future. As of April 10,
2000, the District’s student population was 61.4% white, 36.7%

bl ack, and 1.9% other, of which overall high school student

enrol Il mrent —including |largely black Vel ma Jackson Hi gh School in
Zone | — was 60.1% white, 38.1% black, and 1.7% ot her. The
enroll ment of Mudison Central — from which the students of

Ri dgel and H gh will be drawn excl usively —was 71. 8% white, 26.1%
bl ack, and 2. 1% ot her.

The District asserts that the initial enrollnment at new
Ri dgel and H gh will be 71.4% white, 24.3% bl ack, and 4. 3% ot her;
and that after transfer of those Madi son Central students who woul d
attend Ri dgel and Hi gh, Mdison Central’s student popul ati on woul d
be 72.2% white, 26.7% black, and 1.1% other. Plaintiffs
nevert hel ess oppose buil ding the new school at the Ri dgel and site,
arguing that the interests of desegregati on woul d be better served
by a nore centrally l|ocated high school, specifically their
suggested Hwy. 463 site. Plaintiffs’ proposal calls for the
construction of a high school that would initially serve

approxi mately 900 students, of whom 67% would be white and 33%

11



bl ack, | eaving Madi son Central with roughly 1,300 students, of whom
78% woul d be white and 22% bl ack. !

The District is not required, however, to sel ect school sites
t hat best or even better serve desegregation; only sites that serve
desegregation and do not foster resegregation. “The constitution
does not require school districts to achi eve maxi numdesegregati on;
that the plan does not result in the nost desegregation possible
does not nmean that the plan is flawed constitutionally.”??
Admttedly, the District’s plan may not maxi m ze desegregati on or
even be the plan anong all those available that is best suited for
that purpose. Wth this in mnd, we cannot say that the district
court commtted clear error in finding that |ocating the new high
school in the R dgeland area would assist in the D strict’s
continuing effort to desegregate its schools, nmuch | ess negatively
af fect desegregation.

Plaintiffs al so argue that constructing the new hi gh school at
the R dgel and | ocation wll negatively affect desegregation in the
future in light of population trends in the County. Specifically,
they allege that the City of Ridgeland and the surrounding area

Wl becone “nore white,” while the predom nately bl ack Fl ora area

——whi ch, they contend, will grow substantially — becones “nore

11 These nunbers are based on the projected student
popul ations by Plaintiffs. W note that this plan would increase
the percentages of white students at Madi son Central by over 6%
and decrease the nunber of black students by over 4%

12 Monteilh, 848 F.2d at 632.
12



bl ack.” As such, insist the Plaintiffs, the student popul ati on of
Madi son Central would becone “nore bl ack” while that of Ri dgel and
H gh would becone “nore white.” The District contests these
popul ati on projections, asserting that the Flora area wll see
little gromh, either I ong or short range, as evidenced by the fact
that its student popul ation has decreased by sone 10%in the | ast
decade. Rat her, contends the District, growth will continue to
occur in and around the cities of Mudi son and Ri dgel and, both of
whi ch are |l ocated to the east of |-55; as such, the new hi gh school
can best serve the District’s needs if |located at the site proposed
by the District.

We recognize yet again that courts are poorly equipped to
wei gh such popul ation trend projections; fortunately, though, we
are not required to do that today. As the clains of both parties
appear to be reasonable and rest on |l egiti mate bases, we cannot say
that the district court commtted clear error in adopting the
District’s projections over the Plaintiffs’ or in finding that
construction of the new high school at the Ridgeland site would
serve to foster the District’s continuing efforts to desegregate
the schools of Mdison County wthout negatively affecting
desegregation in the future.

I11. Conclusion

Deci si ons about construction, renovation, and adm nistration

of school facilities are the province of the |l ocal school boards as

| ong as such decisions do not violate the Constitution or federal

13



| aw. The Madi son County School District is free to construct its
school s at locations of its choice and in such a manner as it sees
fit —even at a site or in a manner that we m ght consider unw se
or downright foolish —as long as, in the process, it does not
retard desegregation or affect its students in a racially
i nequi tabl e manner. Based on our review of the record on appeal,
we discern no clear error in the district court’s finding that
| ocating the new hi gh school at the Ri dgel and site does not viol ate
these requirenents. Therefore, the judgnent of that court is, in
all respects,

AFFI RVED.
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