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QUESTION PRESENTED

Twice in the past five years this Court has ques-
tioned its holding in Abood v. Detroit Board of Edu-
cation, 431 U.S. 209 (1977), that it is constitutional for
a government to force its employees to pay agency fees
to an exclusive representative for speaking and con-
tracting with the government over policies that affect
their profession. See Harris v. Quinn, 134 S. Ct. 2618,
263234 (2014); Knox v. Serv. Employees Int’l Union,
Local 1000, 567 U.S. 298, 310-11 (2012). Last term
this Court split 4 to 4 on whether to overrule Abood.
Friedrichs v. Cal. Teachers Ass’n, 136 S. Ct. 1083
(2016).

This case presents the same question presented in
Friedrichs: should Abood be overruled and public-sec-
tor agency fee arrangements declared unconstitu-
tional under the First Amendment?
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INTEREST OF AMICI CURIAE AND
SUMMARY OF ARGUMENT

Does collective bargaining in the public sector im-
plicate matters of public concern, or does it “pertain| ]
mostly to private concerns” involving only the govern-
ment’s interests as an employer, rather than as a sov-
ereign? Harris v. Quinn, 134 S. Ct. 2618, 2654 (2014)
(dissent). The answer to that question is significant to
the States, and it is simple: it does implicate matters
of public concern. Consider, for example, Detroit’s
bankruptcy: Detroit’s $3.5 billion in unfunded pension
liabilities was a matter of great public concern not just
for the city, but for all of Michigan.

In Abood, this Court concluded that state inter-
ests in labor peace and preventing free-riding, which
purportedly justified allowing a private employer to
coerce private-employee speech on matters that
largely have no public policy implications, equally jus-
tified allowing the government to coerce public-em-
ployee speech on matters with significant public pol-
icy implications. The Court thus held that it is consti-
tutional to require a public-sector employee to fund
union collective bargaining. At the same time, how-
ever, the Court recognized that it is unconstitutional
to require the employee to fund the union’s other po-
litical activities. This distinction assumes either that
the core subjects addressed in public-sector bargain-
ing—pensions, wages, and the size of the workforce—
lack any public-policy implications, or that sufficient
state interests exist to justify over-riding public em-
ployees’ First Amendment rights.

Neither premise is true. It is time to abandon the
meaningless distinction between collective bargaining



and other political activity. In the public sector, core
collective-bargaining topics such as wages, pensions,
and benefits inherently implicate public policy, and in
ways that matter. Like lobbyists, public-sector unions
obtain binding agreements from the government that
have enormous public impact—all without having to
consider the realities of a financial market, as an em-
ployer would in the private sector. In the public sector,
1t 1s taxpayers, not business owners and consumers,
who foot the bill—and the bill is often steep.

The issue presented in this case is significant to
the States, which is why the amici States support the
petitioner. Amici States have a vital interest in pro-
tecting the First Amendment rights of public employ-
ees, and in the fiscal health of state and local govern-
ments. While the petitioner advances a variety of ar-
guments, amici States limit their discussion to the di-
rect and substantial public impact that public-sector
bargaining has, and to the illusory nature of Abood’s
distinction between that activity and other political or
1deological activity, as illustrated by recent examples
from several States and municipalities. As these and
countless other examples make clear, collective bar-
gaining in the public sector is at core a political activ-
ity with direct and significant implications for the
public at large—not merely a “private concern|[]” be-
tween employer and employees. The constitutional
analysis should reflect the reality of public-sector bar-
gaining.



ARGUMENT

I. In the public sector, core collective-
bargaining topics implicate policy matters
of great public concern.

In Abood v. Detroit Board of Education, 431 U.S.
209 (1977), this Court drew a line between, on one
hand, union expenditures for political or ideological
purposes unrelated to collective bargaining, and, on
the other, expenditures related to collective bargain-
ing, contract administration, and grievance adjust-
ments. Id. at 225-37. The Abood Court held it uncon-
stitutional to force public-sector employees to contrib-
ute to the former category of union expenditures, rea-
soning that “in a free society one’s beliefs should be
shaped by his mind and his conscience rather than co-
erced by the State.” Id. at 234. Citing the principle
that the state cannot compel an individual to associate
with a political party as a condition of public employ-
ment, the Court held that the First Amendment like-
wise prohibits a State “from requiring [public employ-
ees] to contribute to the support of an ideological cause
he may oppose as a condition of holding a [public]
job[.]” Id. at 235.

Despite this promising beginning, the Abood
Court nonetheless held that the First Amendment is
not offended by requiring public employees to subsi-
dize a union’s collective bargaining activity. While the
Court noted distinctions between collective bargain-
Ing in private versus public employment, the Court ul-
timately held that a public employee does not have “a
weightier First Amendment interest than a private
employee in not being compelled to contribute to the
costs of exclusive union representation.” Id. at 229.



A. The State coerces political speech when
it requires government employees to pay
for public-sector bargaining.

But as this Court recognized both in Abood and
recently, public- and private-sector bargaining are not
analogous. For one, it is the State, not a private em-
ployer, that is directly forcing subsidization of union
speech in the public sector. Id. at 250 (Powell, J., con-
curring); Harris v. Quinn, 134 S. Ct. 2618, 2632
(2014). For another, the public significance of the co-
erced speech differs in the private and public sectors,
though the core bargaining topics may at first blush
appear to be the same.

It is largely undisputed that collective bargaining
in both the public and private sectors touches on hot-
button political issues. As Abood recognized, “[t]o com-
pel employees financially to support their collective-
bargaining representative has an impact upon their
First Amendment interests.” Abood, 431 U.S. at 222.
“An employee may very well have ideological objec-
tions to a wide variety of activities undertaken by the
union in its role as exclusive representative”:

His moral or religious views about the desira-
bility of abortion may not square with the un-
ion’s policy in negotiating a medical benefits
plan. One individual might disagree with a
union policy of negotiating limits on the right
to strike, believing that to be the road to serf-
dom for the working class, while another
might have economic or political objections to

unionism 1itself. ... The examples could be
multiplied. [Id.]



The Abood Court noted that under Railway Employ-
ees’ Department v. Hanson, 351 U.S. 225 (1956), and
Machinists v. Street, 367 U.S. 740 (1961), the interests
in labor peace and preventing free-riding justified
compelling private employees to contribute to the
costs of exclusive union representation. And the
Abood Court reasoned that such rationales applied
equally in the public sector. Id. at 222-30.

But aside from overlooking the significance of the
different actors involved, the Abood Court failed to ac-
count for the difference in public interest between the
core union speech—i.e., speech on basic levels of
wages, pensions, and other employment benefits—in-
voluntarily subsidized by non-consenting private-sec-
tor employees and that subsidized by their counter-
parts in the public sector. Harris, 134 S. Ct. at 2632.
In the public sector, these bread-and-butter bargain-
Ing topics are important public policy issues because
of their impact on the public fisc and the allocation of
resources, whereas those same topics in the private
sector are generally not of public interest. Id.

When the party on the opposite side of the table is
the government, bargaining is unavoidably about the
use of public resources and about how elected officials
will govern. Bargaining concessions affect fundamen-
tal public policy issues such as wages, merit pay, pen-
sions, hours, benefits, and other terms of public em-
ployment—the balancing of which affects, for exam-
ple, the level of public services, priorities within state
and local budgets, creation of bonded indebtedness,
and tax rates. Abood, 431 U.S. at 258 (Powell, J., con-
curring). And “[p]Jublic-employee salaries, pensions,
and other benefits constitute a substantial percentage



of the budgets of many States and their subdivisions.”
Knox v. Serv. Employees Int’l Union, Local 1000, 567
U.S. at 320.

These are topics about which employees as voters
are likely to hold strong personal views (as we explain
in Section II). Contra Lehnert v. Ferris Faculty Ass’n,
500 U.S. 507, 521 (1991) (“[U]nlike discussion by ne-
gotiators regarding the terms and conditions of em-
ployment, lobbying and electoral speech are likely to
concern topics about which individuals hold strong
personal views.”). As this Court has recognized, such
topics are “a matter of great public concern” in the
public sector. Harris, 134 S. Ct. at 2642—43. In the
public sector, we are all shareholders. A government
employee might have strong policy objections to a po-
sition advanced by the union on a core collective bar-
gaining topic, in a way for which there is no analogy
for an employee of a private business. The govern-
ment’s relationship to its employees is inextricably in-
tertwined with issues of public policy.

Thus, the public significance of the collective-bar-
gaining speech at issue—wages, pensions, benefits,
and other terms and conditions of employment—is en-
tirely different in the public and private sectors,
though the topics abstracted from their contexts may
appear to be the same.

B. The policy debates in public-sector
bargaining concern more than just
topics incidental to the core mission of
bargaining.

Moreover, the core of collective-bargaining activ-
ity in the public sector strikes at the heart of critical



public policy issues in a way that private-sector bar-
gaining simply does not. The purpose of collective bar-
gaining is to reach agreement that is favorable to em-
ployees—as employees—on such basic topics as the
levels of wages, pensions, benefits, and other terms
and conditions of employment. These matters are the
very essence of bargaining. While working to reach
agreement on these matters may at times require ad-
dressing hot-button political topics such as abortion or
religion, in both the public and private sectors, those
topics often arise as incidents to the union’s core func-
tion in bargaining: to set the basic levels of these
terms and conditions of employment.

But in the public sector, intrusion into debated
policy matters ceases to be just a side effect of bargain-
ing, but instead becomes the essence of the activity it-
self. Setting basic levels of wages, pensions, benefits,
and other terms and conditions of employment—the
very crux of bargaining—is of great public concern in
the public sector. The policy debates that arise are not
merely details, such as whether company health in-
surance will cover birth control, in a larger scheme
that lacks public implications. Instead, the basic ques-
tion of how much the State will pay its employees is a
public policy question unto itself.

Even if the interests in labor peace and preventing
free-riding could justify incidental incursions into em-
ployees’ free speech rights, in the name of fostering
the larger, policy-neutral activity of collective bar-
gaining, those state interests cannot justify an activ-
1ty the very essence of which intrudes on policy beliefs.
Cf. Harris, 134 S. Ct. at 2654 (dissent) (“On the one
side, Abood decided, speech within the employment



relationship about pay and working conditions per-
tains mostly to private concerns and implicates the
government’s interests as employer; thus, the govern-
ment could compel fair-share fees for collective bar-
gaining. On the other side, speech in political cam-
paigns relates to matters of public concern and has no
bearing on the government’s interest in structuring

1ts workforce; thus, compelled fees for those activities
are forbidden.” (emphasis added)).

C. Collective bargaining affects public
policy in ways not meaningfully different
from lobbying.

The nature of core bargaining speech is not only
different in the public and private sectors, but it is in-
distinguishable from “other political or ideological”
speech by unions, the coerced support of which Abood
prohibited. In the public sector, both collective bar-
gaining and “political advocacy and lobbying” are di-
rected at the government, Harris, 134 S. Ct. at 2632,
and often concern the very same topics. And, just like
lobbying, bargaining results in binding agreements
from the government on those matters. In either case,
“public employee unions attempt to influence govern-
mental policy-making.” Abood, 431 U.S. at 231. In-
deed, “[t]he collective-bargaining agreement to which
a public agency is a party is not merely analogous to
legislation, it has all of the attributes of legislation for
the subjects with which it deals.” Abood, 431 U.S. at
252-53 (Powell, J., concurring). Bargaining commit-
ments are even stronger in some cases than legisla-
tion: Once executed, not only are they a contract, but
changing a collective bargaining agreement can also
be difficult or impossible given that the same political



“party” (the union) is always in power over those being
represented (the public employees).

II. The policy consequences of public-sector
bargaining are direct and significant.

Core public-sector bargaining activity affects pub-
lic policy in ways that are direct, concrete, and often
large—not merely in the indirect or incidental sense
that any decision by an elected official affects public
resources. Contra Harris, 134 S. Ct. at 2655 (dissent)
(“[Tlhis Court has never come close to holding that
any matter of public employment affecting public
spending (which is to say most such matters) becomes
for that reason alone an issue of public concern.”).
Public-sector bargaining has enormous consequences
for, among other things, the fiscal solvency of state
and local governments.

While bargaining in the private sector has the
counterweights of supply and demand and financial
self-interest, public-sector unions and their bargain-
ing partners lack those constraints. Abood, 431 U.S.
at 228 (recognizing that a public employer “lacks an
important discipline against agreeing to increases in
labor costs that in a market system would require
price increases”). In theory, a government official’s in-
terest in keeping votes and winning re-election should
provide some counterweight against acceding to un-
sustainable benefits in response to union demands.
But experience has shown that this often does not oc-
cur.

While the examples abound of bargaining directly
implicating hotly debated political issues, amici
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States draw this Court’s attention specifically to occa-
sions in which political positions taken on central top-
ics in public-sector bargaining have had direct, in-
tense, and far-reaching public effects. These conse-
quences demonstrate why issues at the heart of pub-
lic-sector bargaining are matters of great public con-
cern, and are not merely employment issues between
employee and employer.

A. Collective bargaining helped cause
multiple municipal bankruptcies.

Public-employee benefits—the staple of collective
bargaining—are of immense public concern through-
out the country. As this Court has recognized, “the im-
portance of the difference between bargaining in the
public and private sectors has been driven home” in
the years since Abood, given how state and local ex-
penditures on employee wages and benefits have
mushroomed. Harris, 132 S. Ct. at 2632.

1. Detroit, Michigan

The circumstances in Detroit are extreme in de-
gree, but not atypical in kind: collective bargaining
and the decisions that state and local governments
make regarding benefits to unionized employees play
a key role in the fiscal health of any local government.
The claim that these issues hover on the periphery of
public policy or are confined to the employment rela-
tionship is belied by the reality of collective bargain-
ing. Detroit’s experience presents a case study.

For many years, the City of Detroit’s workers en-
joyed steady rates of return on their Annuity Savings
Plan investments. This would be quite understanda-
ble if the returns came from the investments, but they
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did not: the returns persisted regardless of how the
investments actually performed, with the supposed
investment returns being paid out of city funds during
years when the investments actually lost money.

Under the terms of the Plan, active city workers
could invest a percentage of their salaries into a de-
fined contribution plan that earned interest based on
a rate of return established at the discretion of fund
trustees. The trustees invested the annuity plan con-
tributions along with fund pension assets. But instead
of crediting to employees’ accounts the actual or as-
sumed rate of return, the fund trustees “essentially
operated the Annuity Savings Plan as a guaranteed
investment contract with a guaranteed floor invest-
ment return approaching 7.9%.” (Fourth Am. Discl.
Stmt. (“Discl. Stmt.”) at 106, City of Detroit, Michigan,
No. 13-53846 (Bankr. E.D. Mich. May 5, 2014), ECF
No. 4391; accord Statements of Richard Mack, counsel
for AFSCME Council 25, at Feb. 8, 2013 Michigan
Employment Relations Commission Hrg. (“MERC
Hrg.”), at 14-15, City of Detroit, Michigan, No. 13-
53846 (Bankr. E.D. Mich. Oct. 1, 2013), ECF No. 1066-
1.) In 2009, for example, the General Retirement Sys-
tem fund lost 24.1% of the value of its assets, yet it
credited Annuity Savings Plan accounts with a posi-
tive investment return of approximately 7.9%. (Discl.
Stmt. at 106.) The fund paid the inflated rates by di-
verting hundreds of millions of dollars from fund as-
sets that were intended to support the traditional de-
fined pension benefits. (Decl. of Charles Moore
(“Moore Decl.”) q 18, City of Detroit, Michigan, No. 13-
53846 (Bankr. E.D. Mich. Jul. 18, 2013), ECF No. 13.)



12

On the flip side of this coin, in years when fund
investments outperformed annual expectations, in-
stead of retaining and reinvesting the “excess,” the
City’s general pension fund paid out a portion of the
excess to retired pensioners and to the annuity ac-
counts of active employees. These bonus checks be-
came known as the “13th check” program, because the
additional check was in excess of the twelve monthly
pension checks the retiree would normally receive in
one year. (Discl. Stmt. at 106.) Unlike a healthy in-
vestment system in which gains one year make up for
losses in the last, Detroit’s pension practices “en-
sur[ed] that the net performance of the [fund] would
never exceed the assumed rate of return in any given
year and that [unfunded liabilities] would continue to
increase.” Id. These practices “deprived the [fund] of
assets that would be needed to support liabilities[.]”
(Id.; Moore Decl. § 19.)

Alarmed, Mayor Dennis Archer tried in the mid-
1990s to amend the “13th check” program through the
political process. The City proposed a charter revision
that would have altered the program, but city unions
obtained an injunction on the ground that such action
“represented unilateral changes in the collective bar-
gaining agreements ... concerning matters that are
mandatory subjects of collective bargaining.” Senior
Accountants, Analysts & Appraisers Ass’n v. City of
Detroit, 553 N.W.2d 679, 682 (Mich. App. 1996). While
the injunction was later reversed because “all parties
agree[d] that the challenged provisions [could not] be
implemented, even if enacted by the voters, without
bargaining,” id. at 683, the ballot proposal ultimately
failed.
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In November 2011, the City Council banned the
13th checks and ceased to guarantee minimum inter-
est rates for annuity accounts after an outside statis-
tician estimated that the practices had cost the City
$1.9 billion. (Mar. 8, 2011 Report of Joseph Esuchanko
at 9, City of Detroit, Michigan, No. 13-53846 (Bankr.
E.D. Mich. Oct. 1, 2013), ECF No. 1066-1.) But city
unions again fought the action, citing Michigan law
that pension plans are mandatory subjects of collec-
tive bargaining. The Michigan Employment Relations
Commission agreed, but the City filed for bankruptcy
in the interim, and the matter was stayed.

The public impact of the pension fund practices—
a mandatory collective bargaining topic—is clear. In
addition to the cost of the practice to the City of almost
$2 billion, the decades-long bonus and annuity pay-
ments increased the amount the City needed to con-
tribute each year to keep the pension fund solvent. Be-
cause of these increases, in 2005 the City borrowed
$1.44 billion at high interest to plug the unfunded
pension liabilities gap. (Decl. of Kevyn Orr (“Orr
Decl.”) 99 45-48, City of Detroit, Michigan, No. 13-
53846 (Bankr. E.D. Mich. Jul. 18, 2013), ECF No. 11.)

Detroit’s unfunded pension liabilities ballooned to
one-fifth of its total debt at the time of its bankruptcy
filing in July 2013—the largest municipal bankruptcy
in this nation’s history. Of over $18 billion in accrued
obligations, the City’s $3.5 billion in unfunded pen-
sion liabilities topped its list as the largest unsecured
claims. (List of Creditors Holding 20 Largest Unse-
cured Claims, City of Detroit, Michigan, No. 13-53846
(Bankr. E.D. Mich. Jul. 18, 2013), ECF No. 15; Orr
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Decl. Ex. J, at 3; Opinion Regarding Eligibility (“Eli-
gibility Op.”) at 8, City of Detroit, Michigan, No. 13-
53846 (Bankr. E.D. Mich. Dec. 5, 2013), ECF No.
1945.) In addition, the City had between $5.7 to $6.4
billion in other post-employment benefit liabilities, al-
most entirely unfunded. (Orr Decl. Ex. J, at 3—4; Eli-
gibility Op. at 16.)

The City’s emergency manager, Kevyn Orr, ex-
plained the central role that collective bargaining
played for the City. Orr informed the bankruptcy
court that “the negotiation of changes to pension and
retiree benefits” was “critical to any restructuring,”
given the “approximately $9 billion owed to these con-
stituencies,” and that such changes were impractica-
ble, “if not impossible,” outside of bankruptcy. (Orr
Decl. 9 106.)

In addition to the pension problems specifically,
Detroit’s high labor costs in general—also a subject of
collective bargaining—contributed to its bankruptcy.
Labor costs for General Fund active employees (i.e.,
wages, pension, and benefits) represented more than
41% of the City’s estimated gross revenues for 2013.
(Discl. Stmt. at 116-17.) As late as 2012, the City, pur-
suant to a union contract, still employed a “Horse-
shoer” for the water department. John Wisely, Detroit
Water Department to Cut 81% of Workers Under New
Proposal, Detroit Free Press, Aug. 9, 2012, ar-
chive.li/00qBu. The water department has no horses.

Onerous work rules enshrined in bargaining
agreements also hampered the City’s efficient func-
tioning, including staffing based on seniority rather
than merit; “bumping” rights based again on senior-
ity; limitations on management rights that impaired
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the City’s ability to manage policies, goals, and the
scope of operations for City departments; arbitration
rights that allowed arbitrators to uphold future griev-
ances based on expired bargaining agreements or past
practice; and lack of reimbursement rights from un-
ions. (Discl. Stmt. at 116-17.)

Far from being analogous to a private employ-
ment matter, issues at the heart of Detroit’s collective
bargaining contributed directly and significantly to
the City’s financial distress. Detroit’s financial short-
falls and inefficiencies—of which pension and other
employment-related debts constituted a large per-
centage—had enormous public impact on the people
of Detroit, the State of Michigan, and beyond.

As Bankruptcy Judge Steven Rhodes found, De-
troit’s financial situation “caus[ed] its nearly 700,000
residents to suffer hardship” and “danger[ ].” (Eligibil-
ity Op. at 139.) Detroit’s municipal taxes were at the
highest legal limit, yet Detroiters received greatly di-
minished public services as the City diverted money
away from such basics as maintaining street lights
and emergency response times. (Bankr. Petition, Ex.
A at 3, City of Detroit, Michigan, No. 13-53846 (Bankr.
E.D. Mich. Jul. 18, 2013), ECF No. 1; Orr Decl. 99 29—
30.) In 2013, for example, the average response time
for top-priority emergency calls was 58 minutes, com-
pared to the national average of 11 minutes. (Eligibil-
ity Op. at 21.) Forty percent of the City’s streetlights
were not working. (Id. at 20.) The crime rate was five
times the national average, and equipment for police,
EMS, and fire services was outdated and inadequate.
(Id. at 20, 139.)
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The State also felt the effects of Detroit’s collec-
tive-bargaining, pledging $350 million to help cover
the City’s pension shortfalls. (Order Confirming
Eighth Am. Plan, App. 1 at 55, City of Detroit, Michi-
gan, No. 13-53846 (Bankr. E.D. Mich. Nov. 12, 2014),
ECF No. 8272.)

The City of Detroit’s dispute with unions about
controversial pension fund practices illustrates the di-
rect and far-reaching public consequences of policy
topics at the heart of collective bargaining. Contra
Harris, 134 S. Ct. at 2655 (dissent) (“[T]his Court has
never come close to holding that any matter of public
employment affecting public spending (which is to say
most such matters) becomes for that reason alone an
issue of public concern.”). Because of their significant
fiscal impact, the public, including public employees,
might well have strong views about the City’s pension
practices. Contra Lehnert, 500 U.S. at 521 (“[U]nlike
discussion by negotiators regarding the terms and
conditions of employment, lobbying and electoral
speech are likely to concern topics about which indi-
viduals hold strong personal views.”). Compulsory
agency fees force public employees to fund very spe-
cific points of view on these important questions of fis-
cal policy. In short, collective bargaining affects public
policy no less than does the supporting of candidates
or parties.

2. Stockton, California

While Detroit is a leading example, it is only one
of multiple recent municipal bankruptcies in which
public-employee benefits played a causal role.
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The City of Stockton, California, for example, filed
for bankruptcy in 2012, citing among other causes
“unsustainable labor costs, retiree health benefits,
and public debt.” (Discl. Stmt. at 21, City of Stockton,
California, No. 12-32118 (Bankr. E.D. Cal. Oct. 10,
2013), ECF No. 1134.) The city took “drastic steps” to
avoid insolvency, including renegotiating labor con-
tracts, deferring payouts to retiring employees, and
Instituting “massive reductions in its workforce and
employee compensation.” (Id. at 25.) By reducing pay,
pensions, benefits, and operational hours, and by im-
posing furloughs and a hiring freeze, the city was able
to save approximately $90 million over three years.
(Id.)

Labor unions responded to the city’s cost-saving
measures by suing the city. (Id. at 11.) After success-
ful mediation, the city was able to renegotiate its labor
agreements. (Id. at 2.) But the savings were not
enough. Even after the cuts, the city was still $25.9
million underwater. (Id. at 11.)

As 1n Detroit, Stockton’s financial strain had a
vast impact on the public interest. The city explained
in bankruptcy that it “could not continue to make ad-
ditional service reductions without jeopardizing the
health, safety, and welfare of its residents.” (Id. at 25.)
Any further financial strain would require the city to
shut down its library system, eliminate recreation
programs, close all community centers, and close fire
stations. (Id. at 13.) And any further reduction in pen-
sion benefits would lead to a “mass exodus of City em-
ployees” with “catastrophic” consequences for the
city’s ability to provide “even the most basic of essen-
tial public protections.” (Id. at 23—24.)
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The inflated compensation and benefits that pre-
ceded Stockton’s bankruptcy harmed the interests of
city employees not just as citizens, but also as employ-
ees. While in theory unions garnered those benefits in
the employees’ best interests, the city noted that “the
constituencies that will bear the greatest burden” of
the city’s bankruptcy are its public employees. Those
employees held approximately $545 million in claims
but agreed, out of necessity, to accept less than a
penny to the dollar ($5.1 million) in satisfaction of
those claims. (Id. at 12.) And the city’s new labor
agreements eliminated retiree health benefits worth
approximately $1 billion. (Id. at 12—-13.) Had they had
a choice in the matter, Stockton’s employees may well
have objected to the inflated benefits obtained
through collective bargaining, both as citizens inter-
ested in the city’s public services and as employees in-
terested in a reliable financial future.

3. San Bernardino, California

A similar story played out in San Bernardino, Cal-
ifornia, which filed for bankruptcy in 2012. The city
cited labor costs as its “largest General Fund expendi-
ture,” projected to account for roughly 78% of all Gen-
eral Fund expenditures in the 2012—-13 fiscal year.
(Discl. Stmt. at 19-20, City of San Bernardino, Cali-
fornia, No. 6:12-bk-28006-MdJ (Bankr. C.D. Cal. May
29, 2015), ECF No. 1504.) As of June 2012, the city’s
unfunded pension liability reached approximately
$323.1 million, created primarily by decisions to ap-
prove enhanced pension benefits and exacerbated by,
among other factors, a decision to approve enhanced
benefits on a retroactive basis without funding them.
(Id. at 16-117.)
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For several years before filing for bankruptcy, the
city tried to balance its budget by negotiating reduc-
tions in employee costs and eliminating positions,
“which resulted in service level reductions to the com-
munity.” (Id. at 19—20.) While the city was able to ne-
gotiate labor concessions with most city employees, re-
sulting in savings of $10 million annually, it could not
reach agreement with the city’s fire safety union.
When the city imposed salary cuts unilaterally in re-
sponse, the union filed a lawsuit and obtained a judg-
ment against the city. (Id.)

As in the above examples, San Bernardino’s bank-
ruptcy harmed both the public and the city’s employ-
ees. The city’s budget cuts forced it to decrease its ser-
vices to the community and, as in Stockton, risked an
exodus of city employees. (Id. at 18-20.) And its un-
sustainable labor commitments forced it to consider
contracting private agencies for city services, a strat-
egy designed to decrease the number of public employ-

ees and corresponding pension obligations going for-
ward. (Id. at 18.)

B. Public-employee benefits are also of
significant public interest at the state
level.

The current crisis in public-employee benefits ex-
tends far beyond fallen municipalities. Data at the
state level belie the notion that pension, retirement,
and other employment benefits—whether governed
by the legislature in consultation with unions, or in
collective bargaining with unions as illustrated in the
municipal examples above—are matters of only pri-
vate concern.
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As of 2013, states reported $968 billion in un-
funded pension costs, and $587 billion in unfunded re-
tiree health care liabilities. PEW Charitable Trusts,
Fiscal 50: State Trends and Analysis, May 17, 2017,
goo.gl/jyysle (“Debt and Unfunded Retirement
Costs”). PEW estimated that the pension shortfall
alone, when combined with local shortfalls, was $1.5
trillion in 2015—a “historically high level[ ] as a per-
centage of U.S. gross domestic product (GDP).” PEW
Charitable Trusts, The State Pension Funding Gap:
2014, Aug. 24, 2016, goo.gl/LOMiAQ. And Moody’s has
predicted that it will be closer to $1.75 trillion for state
plans through fiscal 2017. Hilary Russ, U.S. state pub-
lic pension unfunded liabilities to hit $§1.75 trin —
Moody’s, Reuters, Oct. 6, 2016, goo.gl/hLisdE. The
true debt is likely even higher, given that many pen-
sion funds discount their reported liabilities by overly
optimistic assumed rates of return on investments.
Andrew Biggs, Are State And Local Government Pen-
sions Underfunded By $5 Trillion?, Forbes, Jul. 1,
2016, goo.gl/kGJr8W; Sunny Oh, How optimistic math
conceals depth of America’s public pension crisis, Mar-
ketWatch, Oct. 25, 2017, goo.gl/mX3RrA. As of 2016,
I1linois, Kentucky, and New Jersey “have only about
one third of the money they need to pay retirement
benefits.” Laurie Meisler, Pension Fund Problems
Worsen in 43 States, Bloomberg, Aug. 29, 2017,
go0.gl/5yZGhB.

The PEW Center on the States has warned that
this is an “unsustainable course.” PEW Charitable
Trusts, Public  Sector  Retirement  Systems,
goo.gl/qgawXB, last accessed Nov. 15, 2017. Many
States “will not be able to keep up in the long term
without some combination of higher contributions
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from taxpayers and employees, deep benefit cuts, and,
In some cases, changes in how retirement plans are
structured and benefits are distributed”—topics that
include traditional topics of collective bargaining. See
PEW Center on the States, The Widening Gap Up-
date, June 2012, goo.gl/rclKjRh. “[T]hese claims on fu-
ture revenue can limit states’ budget flexibility when
the costs come due,” leaving less money to “fund other
priorities, such as health care for low-income Ameri-
cans or education, or to cover unexpected needs.” PEW
Charitable Trusts, Fiscal 50: State Trends and Analy-
sis, May 17, 2017, goo.gl/jyyslc.

Illinois—the petitioner’s employer—was bur-
dened by almost $160 billion in unfunded pension and
retiree health care liabilities as of 2013, according to
PEW. PEW Charitable Trusts, Fiscal 50: State Trends
and Analysis, May 17, 2017, goo.gl/jyyslc. When pub-
lic-employee unions, the City of Chicago, and the state
legislature attempted to negotiate a solution to the
State’s ballooning benefits debt, unions halted various
reforms through litigation under the state constitu-

tion’s pension-protection clause. In re Pension Reform
Litig., 32 N.E.3d 1, 4 (Ill. 2015).

Ilinois’s staggering employee-benefit liabilities
are of immense public concern to its citizens. Moody’s
and S&P recently downgraded the State’s bond rating
to “one step above junk,” “the lowest ranking on record
for a U.S. state[.]” Elizabeth Campbell, S&P, Moody’s
Downgrade Illinois to Near Junk, Lowest Ever for a
U.S. State, Bloomberg, Jun. 1, 2017, goo.gl/ueAzgd.
And just last month, S&P cautioned that junk status
remains a possibility. Illinois keeps BBB-minus S&P
rating for $6 bln bond sale, Reuters, Oct. 9, 2017,
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g00.gl/jswfBK. Some have even questioned whether Il-
linois may be “the first state to file for bankruptcy[.]”
Aimee Picchi, Could Illinois be the first state to file for
bankruptcy?, CBS News, Jun. 16, 2017, goo.gl/tAzP64.
The State has reported that its employment-related
debt is “squeezing core programs in education, public
safety, and human services, in addition to limiting
[the State’s] ability to pay [its] bills[.]” State of Illinois,
Release No. 9389, 105 S.E.C. Docket 3381, 2013 WL
873208, at *4 (Mar. 11, 2013). The same concerns were
no less “public” in Detroit, Stockton, and San Bernar-
dino.

Just next door, Wisconsin’s experience has shown
the dramatic fiscal impact of curbing public-sector col-
lective bargaining. In March 2011, the state legisla-
ture passed Act 10—a budget repair bill that signifi-
cantly altered Wisconsin’s public-employee labor
laws. Madison Teachers, Inc. v. Walker, 851 N.W.2d
337, 346 (Wis. 2014). Act 10 gave local governments
the tools, such as increasing employee contributions
to retirement and removing benefits from collective
bargaining, to make up for reductions in local aids
that were necessary to balance a multi-billion-dollar
deficit in the 2011 biennial state budget. Id. at 346,
373, 375-76.

While there has been debate about Act 10 as a pol-
icy matter, it is undeniable that it had a public impact.
According to a study by the Maclver Institute, Wis-
consin taxpayers saved $5.24 billion over five years
because of the law. Act 10 Saves Wisconsin Taxpayers
More Than $5 Billion QOuver 5 Years, Maclver Analysis
Finds, Maclver Institute, Feb. 11, 2016, goo.gl/
xkAxuz; see also Mark Sommerhauser, 5 years after
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Act 10: For municipalities, savings—but some say
poorer services, too, Wisconsin State Journal, Feb. 11,
2016, goo.gl/AvsoxN (estimating $1.5 billion in pen-
sion savings alone during first three years).

The Maclver Institute noted the public impact of
these savings:

$5.24 billion in savings works out to $910 in
savings for every man, woman and child in
Wisconsin, or $2,291 for every household in
Wisconsin. The DOT could build 2,912 more
roundabouts. The savings could fund over
68,000 four-year degrees at UW-Madison, or
install 42 separate Milwaukee-style streetcar
systems throughout the entire state. Thank-
fully, however, Walker and the legislature
have used the Act 10 savings to provide more
than $2 billion in direct tax relief for Wiscon-
sinites. [Act 10 Saves Wisconsin Taxpayers,
Maclver Institute, goo.gl/xkAxuz.]

Earlier estimates noted that Act 10 “helped Wisconsin
not only balance its budget, but cut income ... and
property taxes[.]” Nick Novak, Update: Act 10 Savings
Up to $2.7 Billion, Maclver Institute, Oct. 24, 2013,
goo.gl/EsuQME.

The savings were also felt at the local level. In-
stead of rising an average of 2.2% per year, as it had
from 2006 through 2011, municipal spending report-
edly fell 3.0% in 2012. Municipal Spending Declines,
Wisconsin Taxpayers Alliance, Sept. 3, 2014,
200.gl/ksPW2S. In local school districts, total school
spending dropped $584 million in 2011 through 2012,
with 63% of that coming from benefit savings. School
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Districts Benefit Costs $§366 Million Lower in 2012,
Wisconsin Taxpayers Alliance, Nov. 12, 2012,
goo.gl/wftDiu. Several school districts were able to
save money by redesigning their employee health
plans, due to increased competition among providers,
lower premiums, and higher employee contributions.
See, e.g., id.; Cost-Saving Moves Help MPS Over Time,
Milwaukee Journal Sentinel, Dec. 1, 2011, goo.gl/JbG-
gAO (increased employee contributions projected to
reduce next-year deficit from $24 million to $8 million,
with savings of $900 million over 30 years); Dinesh
Ramde, Madison Matters: WEA Is Forced to Adapt, La
Crosse Tribune, Apr. 16, 2012, goo.gl/xSgcru (one dis-
trict saving a projected $2 million).

School districts were also able to save money by
cutting down on government pension contributions.
See, e.g., Erin Richards, MPS to End Teachers’ Second
Pension in 2013, Milwaukee Journal Sentinel, Apr. 5,
2012, goo.gl/EtE8ro (projected savings of $5 million
per year by ending second, supplemental pension);
Amanda Podgorny, Rock County Approves 2012
Budget, Beloit Daily News, Nov. 15, 2011,
200.g1/8Z0nNX (projected savings of $2.9 million per
year); Bob Seaquist, Onalaska District Looks to Save
on Retirees, Onalaska Holmen Courier-Life News,
Mar. 1, 2012, goo.gl/OctZkN (projected savings of $7.3
million over 30 years).

Wisconsin’s experience, of course, belies the claim
that collective bargaining in the public sector pertains
mostly to private concerns involving only the govern-
ment’s interests as an employer.
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III. Abood’s distinction between political
activity and public-sector bargaining is
fiction.

The above examples show not only that public-sec-
tor unions advocate contentious policy positions on
topics at the heart of collective bargaining, but also
that those bargaining positions often have direct and
far-reaching public consequences. Detroit’s $3.5 bil-
lion in unfunded pension liabilities was not merely a
private concern that implicated the City’s interests as
an employer, just as Stockton’s, San Bernardino’s, I1-
linois’s, and Wisconsin’s employment liabilities were
not merely private concerns. These issues are instead
of great concern to the public at large.

Nor can it be assumed that the policies public-sec-
tor unions advocate in bargaining provide a benefit to
all employees—either as citizens, or as employees.
While it may seem elementary in the private sector
that a higher salary or increased pension is an indi-
vidual good that all employees would view as a bene-
fit, that is not always true in the public sector, where
such benefits are inextricably tied up with the public
interest. To say that core collective-bargaining topics
like wages and hours pertain mostly to private con-
cerns minimizes the public employee’s interest, as a
citizen, in responsible government, and it also as-
sumes that every such employee is only self-inter-
ested—i.e., that he necessarily views a personal pay
raise as a benefit, to the exclusion of any other com-
munity-oriented preferences on how public resources
should be allocated. Many public servants are moti-
vated by interests beyond their own individual finan-
cial interests. And many would be concerned about a
ballooning $3.5 billion debt.
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Nor are unions’ collective bargaining positions al-
ways in the best interests of public employees as em-
ployees. As the multiple recent municipal bankrupt-
cies show, it is often the employees themselves who
are hit the hardest when a city cannot keep up with
union demands. Forced to choose between modest but
reliable benefits and robust benefits of questionable
long-term viability, an employee may well opt for the
former.

The above examples of public-sector bargaining
also illustrate that, in some instances, bargaining be-
comes a policy bottleneck as nearly the only available
outlet for addressing a policy problem, absent a large-
scale systemic overhaul of the sort Wisconsin em-
ployed. The City of Detroit made multiple attempts to
address 1its growing pension problem, including
through the political process, but it was stopped time
and again with claims that the pensions could be ad-
dressed only in collective bargaining. Stockton and
San Bernardino likewise ran headlong into litigation
when they tried to control their ballooning debt with-
out the unions’ blessing. In such instances, public em-
ployees who must pay agency fees are forced not only
to fund policy positions with which they disagree, on
topics that are core to collective bargaining, and which
have enormous public consequences, but they are also
forced to subsidize the union’s policy monopoly in col-
lective bargaining, with virtually no other recourse in
the general political process.

In short, given the enormous power of the modern
public-sector union and the often vast public-policy
consequences of its collective bargaining activities, re-
quiring a public employee to subsidize those activities
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1s materially indistinguishable from the forced subsi-
dization of a political party. Abood, 431 U.S. at 256
(Powell, J., concurring) (“[T]he public-sector union is
indistinguishable from the traditional political party
in this country.”); id. at 243—44 (Rehnquist, J., concur-
ring) (“I am unable to see a constitutional distinction
between a governmentally imposed requirement that
a public employee be a Democrat or Republican or else
lose his job, and a similar requirement that a public
employee contribute to the collective-bargaining ex-
penses of a labor union.”). The Constitution does not
permit this type of coerced political speech. “Where
the subject of compelled speech is the discussion of
governmental affairs, which is at the core of our First
Amendment freedoms, [ ] the burden upon dissenters’
rights extends far beyond the acceptance of the agency
shop and is constitutionally impermissible.” Lehnert
v. Ferris Faculty Ass’n, 500 U.S. at 522. That should
be the end of the matter.
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CONCLUSION

This Court should overrule Abood v. Detroit Board
of Education, 431 U.S. 209 (1977), and hold that com-
pulsory agency fees for public-sector unions, including
for activities related to the union’s role as exclusive
bargaining representative, violate the First Amend-
ment.

Respectfully submitted,

Bill Schuette
Michigan Attorney General

Aaron D. Lindstrom
Solicitor General
Counsel of Record

Kathryn M. Dalzell
Assistant Solicitor General
Solicitor General Division

Attorneys for Amicus Curiae
State of Michigan

Dated: DECEMBER 2017



ADDITIONAL COUNSEL

Steve Marshall
Attorney General

State of Alabama

501 Washington Ave.
P.O. Box 300152
Montgomery, AL 36130

Mark Brnovich
Attorney General

State of Arizona

1275 W. Washington St.
Phoenix, AZ 85007

Leslie Rutledge
Attorney General

State of Arkansas

323 Center St., Ste. 200
Little Rock, AR 72201

Pamela Jo Bondi
Attorney General
State of Florida

The Capitol, PL-01
Tallahassee, FL 32399

Christopher M. Carr
Attorney General

State of Georgia

40 Capitol Sq., S.W.
Atlanta, GA 30334-1300

Lawrence G. Wasden
Attorney General

State of Idaho

P.O. Box 83720

Boise, ID 83720-0010

Curtis T. Hill, Jr.
Attorney General
State of Indiana

200 W. Washington St.
Rm. 219

Indianapolis, IN 46204

Derek Schmidt
Attorney General

State of Kansas

120 S.W. 10th Ave.

2nd F1.

Topeka, KS 66612-1597

Jeff Landry

Attorney General

State of Louisiana

P.O. Box 94005

Baton Rouge, LA 70804

Joshua D. Hawley
Attorney General
State of Missouri
Supreme Ct. Bldg.
207 W. High St.
Jefferson City, MO
65101



Douglas J. Peterson
Attorney General
State of Nebraska

2115 State Capitol Bldg.

Lincoln, NE 68509

Adam Paul Laxalt
Attorney General
State of Nevada

100 N. Carson St.
Carson City, NV 89701

Mike Hunter
Attorney General
State of Oklahoma
313 N.E. 21st St.
Oklahoma City, OK
73105

Alan Wilson

Attorney General

State of South Carolina
P.O. Box 11549
Columbia, SC 29211

Herbert H. Slatery II1
Attorney General and
Reporter

State of Tennessee

425 5th Ave. N.
Nashville, TN 37202

30

Ken Paxton

Attorney General
State of Texas

P.O. Box 12548
Austin, TX 78711-2548

Sean D. Reyes
Attorney General
State of Utah

P.O. Box 142320
Salt Lake City, UT
84114

Patrick Morrisey
Attorney General
State of West Virginia
State Capitol, Bldg. 1
Rm. E-26

Charleston, WV 25305

Brad Schimel
Attorney General
State of Wisconsin
P.O. Box 7857
Madison, WI 53707-7857



	Question Presented
	Table of Authorities
	Interest of Amici Curiae and Summary of Argument
	Argument
	I. In the public sector, core collective-bargaining topics implicate policy matters of great public concern.
	A. The State coerces political speech when it requires government employees to pay for public-sector bargaining.
	B. The policy debates in public-sector bargaining concern more than just topics incidental to the core mission of bargaining.
	C. Collective bargaining affects public policy in ways not meaningfully different from lobbying.

	II. The policy consequences of public-sector bargaining are direct and significant.
	A. Collective bargaining helped cause multiple municipal bankruptcies.
	1. Detroit, Michigan
	2. Stockton, California
	3. San Bernardino, California

	B. Public-employee benefits are also of significant public interest at the state level.

	III. Abood’s distinction between political activity and public-sector bargaining is fiction.
	Conclusion
	Additional Counsel

