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7KLV�EULHI�DGGUHVVHV�WKH�IROORZLQJ�TXHVWLRQ��

:KHWKHU�$ERRG�Y��'HWURLW�%RDUG�RI�(GXFDWLRQ��
����8�6��������������VKRXOG�EH�RYHUUXOHG��DQG�SXEOLF�
VHFWRU�DJHQF\�VKRS�DUUDQJHPHQWV�LQYDOLGDWHG��XQGHU�
WKH�)LUVW�$PHQGPHQW�� �
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,17(5(67�2)�$0,&,�&85,$(�����������������������������������

6800$5<�2)�$5*80(17����������������������������������������

$5*80(17������������������������������������������������������������������

,���6WDWHV�6KRXOG�%H�3HUPLWWHG�WR�(VWDEOLVK��
7KHLU�2ZQ�+XPDQ�5HVRXUFH�6WUXFWXUHV��
,QFOXGLQJ�&ROOHFWLYH�%DUJDLQLQJ�:LWK�(OHFWHG�
8QLRQV�6XSSRUWHG�%\�$JHQF\�)HHV�����������������������

$�� 6WDWHV�+DYH�0DQDJHG�7KHLU�3XEOLF�
:RUNIRUFHV�WKURXJK�&ROOHFWLYH�%DUJDLQLQJ�
WR�$YRLG�:RUNSODFH�'LVUXSWLRQ�DQG��
,PSURYH�'HOLYHU\�RI�3XEOLF�6HUYLFHV���������������

%�� 0DQGDWRU\�$JHQF\�)HHV�$UH�D�)DLU�:D\��
WR�(QVXUH�8QLRQV�+DYH�WKH�5HVRXUFHV�
1HFHVVDU\�WR�&DUU\�2XW�7KHLU�6WDWXWRU\�
0DQGDWHV�DQG�$FKLHYH�WKH�3XEOLF��
%HQHILWV�RI�&ROOHFWLYH�%DUJDLQLQJ������������������

,,��This Court’s Cases Concerning the Managerial 
5LJKWV�RI�3XEOLF�(PSOR\HUV�+DYH�5HSHDWHGO\�
$IILUPHG�7KDW�$ERRG�6WUXFN�WKH�$SSURSULDWH�
)LUVW�$PHQGPHQW�%DODQFH������������������������������������

$��� �$ERRG�is Consistent With This Court’s 
/RQJVWDQGLQJ�3ULQFLSOH�7KDW�3XEOLF�
Employers May Restrict Public Employees’ 
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6SHHFK�WR�3URPRWH�WKH�(IILFLHQF\�RI�
*RYHUQPHQW�2SHUDWLRQV���������������������������������

%��� �2YHUUXOLQJ�$ERRG�:RXOG�&DOO�,QWR��
4XHVWLRQ�WKH�/HJDOLW\�RI�0DQ\�2WKHU�
&RPPRQ�3XEOLF�+XPDQ�5HVRXUFHV�
3UDFWLFHV����������������������������������������������������������

&21&/86,21��������������������������������������������������������������
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7$%/(�2)�$87+25,7,(6�

&DVHV�

$ERRG�Y��'HWURLW�%RDUG�RI�(GXFDWLRQ���
����8�6�����������������������������������������������������SDVVLP�

$UQHWW�Y��.HQQHG\������8�6������������������������������������

%RURXJK�RI�'XU\HD�Y��*XDUQLHUL���
����6��&W��������������������������������������������������������

%UDQWL�Y��)LQNHO������8�6���������������������������������������

%URDGULFN�Y��2NOD�������8�6�����������������������������������

&KL��7HDFKHUV�8QLRQ��/RFDO�1R����Y��+XGVRQ���
����8�6���������������������������������������������������������������

Citizens United v. Fed. Election Comm’n���
����8�6���������������������������������������������������������������

&LW\�RI�0DGLVRQ��-RLQW�6FK��'LVW��1R����Y���
Wisc. Empl. Rel. Comm’n������8�6��������������������

&RQQLFN�Y��0\HUV������8�6�����������������������������������

(QJTXLVW�v. Or. Dep’t. of Agric.���
����8�6���������������������������������������������������������������

*DUFHWWL�Y��&HEDOORV������8�6���������������������������������

*DUFLD�Y��6DQ�$QWRQLR�0HWURSROLWDQ�7UDQVLW�
$XWKRULW\������8�6�����������������������������������������������

+DUULV�Y��4XLQQ�����6�&W����������������������������SDVVLP�
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.HOOH\�Y��-RKQVRQ������8�6����������������������������������

.LPHO�Y��)ORULGD�%G��RI�5HJHQWV���
����8�6����������������������������������������������������������������

Lehnert v. Ferris Faculty Ass’n���
����8�6���������������������������������������������������������������

/RFNH�Y��.DUDVV������8�6���������������������������������������

/odge 76, Int’l Ass’n of Machinists & Aerospace 
:RUNHUV��$)/�CIO v. Wisc. Emp’t Relations 
Comm’n������8�6������������������������������������������������

0LQQ��6W��%G��IRU�&RPPXQLW\�&ROOHJHV�Y��.QLJKW���
����8�6���������������������������������������������������������������

1$6$�Y��1HOVRQ������8�6���������������������������������������

Perry Educ. Assoc. v. Perry Local Educators’ Assoc.��
����8�6����������������������������������������������������������������

3LFNHULQJ�Y��%G��RI�(GXF�������8�6������������������������

5DQNLQ�Y��0F3KHUVRQ������8�6������������������������������

5XWDQ�Y��5HSXEOLFDQ�3DUW\�RI�,OO����
����8�6����������������������������������������������������������������

6PLWK�Y��$UN��6WDWH�+LJKZD\�(PS����
����8�6���������������������������������������������������������������

6PLWK�Y��$UN��6WDWH�+Z\�(PS��/RFDO��������
����8�6����������������������������������������������������������������

6WHHOH�Y��/RXLVYLOOH�	�1�5��&R����
����8�6���������������������������������������������������������������
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U.S. Civil Serv. Comm’n v. Nat’l Assoc. of Letter 
&DUULHUV������8�6������������������������������������������������

8�6��Y��+DUULVV������8�6����������������������������������������

8QLWHG�3XE��:RUNHUV�RI�$P��Y��0LWFKHOO���
����8�6��������������������������������������������������������������

United States v. Nat’l Treasury�(PSOR\HHV�8QLRQ��
����8�6���������������������������������������������������������������

:DWHUV�Y��&KXUFKLOO������8�6���������������������������������

2WKHU�$XWKRULWLHV�

%HDFK��$OO\QH�DQG�/LQGD�.RERROLDQ��3XEOLF�6HUYLFH��
3XEOLF�6DYLQJV��&DVH�6WXGLHV�LQ�/DERU�0DQJHPHQW�
,QLWLDWLYHV�LQ�)RXU�3XEOLF�6HUYLFHV��7KH�3XEOLF�
6HFWRU�/DERU�0DQDJHPHQW�&RPPLWWHH�	�7KH�-RKQ�
)��.HQQHG\�6FKRRO�RI�*RYHUQPHQW�DW�+DUYDUG�
8QLYHUVLW\���������KWWS���ELW�O\��)1M&6�������������������

%HIRUW��6WHSKHQ�)���$�1HZ�9RLFH�IRU�WKH�:RUNSODFH���
$�3URSRVDO�)RU�$Q�$PHULFDQ�:RUNV�&RXQFLOV�$FW��
���0R��/��5HY������������������������������������������������������

&XUULH��-DQHW�	�6KHHQD�0F&RQQHOO��7KH�,PSDFW�RI�
&ROOHFWLYH�%DUJDLQLQJ�/HJLVODWLRQ�RQ�'LVSXWHV�LQ�
WKH�8�6��3XEOLF�6HFWRU��1R�/HJLVODWLRQ�0D\�%H�WKH�
:RUVW�/HJLVODWLRQ�����-�/��	�(FRQ���������������������

'DX�6FKPLGW��.HQQHWK�*��	�$UWKXU�5��7UD\QRU��
5HJXODWLQJ�8QLRQV�DQG�&ROOHFWLYH�%DUJDLQLQJ��LQ�
/DERU�DQG�(PSOR\PHQW�/DZ�DQG�(FRQRPLFV����
�.HQQHWK�*��'DX�6FKPLGW�HW�DO��HGV���������������������
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(VWOXQG��&\QWKLD��$UH�8QLRQV�D�&RQVWLWXWLRQDO�
$QRPDO\"������0LFK��/��5HY����������������������������

(VWUHLFKHU��6DPXHO, “Easy In, Easy Out”: A Future 
IRU�8�6��:RUNSODFH�5HSUHVHQWDWLRQ�����0LQQ��/��
5HY���������������������������������������������������������������������

)UHHGRP�)RXQGDWLRQ�6DQWD�'HOLYHUV�2SW�2XW�
0HVVDJH�WR�)RUFLEO\�8QLRQL]HG�6WDWH�:RUNHUV��
)UHHGRP�)RXQG���'HF�������������
KWWS���ELW�O\��'X:V34�����������������������������������������������

)UHHPDQ��5LFKDUG�%��	�-RHO�5RJHUV��:KDW�:RUNHUV�
:DQW�����������������������������������������������������������������������

)UHHPDQ��5LFKDUG�%���	�-DPHV�/��0HGRII��:KDW�'R�
8QLRQV�'R"������������������������������������������������������������

*RXOG�,9��:LOOLDP�%��.LVVLQJ�&RXVLQV"�7KH�)HGHUDO�
$UELWUDWLRQ�$FW�DQG�0RGHUQ�/DERU�$UELWUDWLRQ���
���(PRU\�/�-������������������������������������������������������

*RXOG�,9��:LOOLDP�%���2UJDQL]HG�/DERU��7KH�
6XSUHPH�&RXUW��	�+DUULV�Y��4XLQQ��'pMj�YX�$OO�
2YHU�$JDLQ"�������6XS��&W��5HY�����������������������������

+DUULV��6HWK��HW�DO���0RGHUQ�/DERU�/DZ�LQ�WKH�3ULYDWH�
DQG�3XEOLF�6HFWRUV��&DVHV�DQG�0DWHULDOV���QG�HG��
��������������������������������������������������������������������������������

+LUVFK��%DUU\�7��	�'DYLG�$��0DFSKHUVRQ��8QLRQ�
0HPEHUVKLS�DQG�&RYHUDJH�'DWDEDVH�IURP�WKH�
&XUUHQW�3RSXODWLRQ�6XUYH\�����,QGXV��	�/DERU�
5HODWLRQV�5HY������������������������������������������������������
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,FKQLRZVNL��&DVH\�	�-HIIUH\�6��=D[��5LJKW�WR�:RUN�
/DZV��)UHH�5LGHUV��DQG�8QLRQL]DWLRQ�LQ�WKH�/RFDO�
3XEOLF�6HFWRU����-��/DE��(FRQ�����������������������������

,OOLQRLV�&RPSWUROOHU��(PSOR\HH�6DODU\�'DWDEDVH��
KWWS���ELW�O\��UEEEJQ����������������������������������������������������

-RKDQVVRQ��(ULQ��,PSURYLQJ�*RYHUQPHQW�7KURXJK�
/DERU�0DQDJHPHQW�&ROODERUDWLRQ�DQG�(PSOR\HH�
,QJHQXLW\��-REV�:LWK�-XVWLFH�(GXF��)XQG��-DQ��
�������KWWS���ELW�O\��%�Z(U9�������������������������������������

.HDUQH\��5LFKDUG�&��	�3DWULFH�0��0DUHVFKDO���
/DERU�5HODWLRQV�LQ�WKH�3XEOLF�6HFWRU��
��WK�HG����������������������������������������������������������������

.HHIH��-HIIUH\�+���$�5HFRQVLGHUDWLRQ�DQG��
Empirical Evaluation of Wellington’s & �
Winter’s, 7KH�8QLRQV�$QG�WKH�&LWLHV���
���&Rmp. Lab. L. & Pol’y J. 251 (2013)������������������

.HHIH��-HIIUH\�+���2Q�)ULHGULFKV�Y��&DOLIRUQLD�
7HDFKHUV�$VVRFLDWLRQ��7KH�,QH[WULFDEOH�/LQNV�
%HWZHHQ�([FOXVLYH�5HSUHVHQWDWLRQ��$JHQF\�)HHV��
DQG�WKH�'XW\�RI�)DLU�5HSUHVHQWDWLRQ���������
DYDLODEOH�DW�KWWS���ELW�O\��P.[�%T���������������������������

/\RQV��/L]DQQH�	�$QWKRQ\�'��9LYHQ]LR��(PSOR\HH�
,QYROYHPHQW�LQ�6HDWWOH��5HHQJLQHHULQJ�*RYHUQPHQW�
LQ�D�&LW\�/DFNLQJ�D�)LQDQFLDO�&ULVLV�����3XE��
3HUVRQQHO�0DQDJHPHQW��������������������������������������

0DOLQ��0DUWLQ�+���$QQ�&��+RGJHV�	�-RVHSK�(��
6ODWHU��3XEOLF�6HFWRU�(PSOR\PHQW��&DVHV�DQG�
0DWHULDOV���G�HG�����������������������������������������������������
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Mayor’s Press Office, 0D\RU�(PDQXHO��/DERU�
0DQDJHPHQW�&RRSHUDWLRQ�&RPPLWWHH�&RPPLW�WR�
:RUNLQJ�7RZDUGV�����0LOOLRQ�LQ�+HDOWK�&DUH�
6DYLQJV�IRU�������&LW\�RI�&KLFDJR��
�6HSW�������������KWWS���ELW�O\��'H5�+)��������������������

Md. Dep’W�RI�/DERU��/LFHQVLQJ�DQG�5HJXODWLRQ��
&ROOHFWLYH�%DUJDLQLQJ�IRU�0DU\ODQG�3XEOLF�
(PSOR\HHV��$�5HYLHZ�RI�3ROLF\�,VVXHV�DQG��
2SWLRQV�������������������������������������������������������������������

0XQQHOO��$OLFLD�+���HW�DO���$�5ROH�IRU�'HILQHG�
&RQWULEXWLRQ�3ODQV�LQ�WKH�3XEOLF�6HFWRU��&WU��IRU�
5HWLUHPHQW�5HVHDUFK�DW�%RVWRQ�&ROOHJH���������
KWWS���ELW�O\��(5�]58������������������������������������������������

0XQQHOO��$OLFLD�+���HW�DO���'HILQHG�&RQWULEXWLRQ�3ODQV�
LQ�WKH�3XEOLF�6HFWRU��$Q�8SGDWH��&WU��IRU�
5HWLUHPHQW�5HVHDUFK�DW�%RVWRQ�&ROOHJH��
��������KWWS���ELW�O\��(6%PG-���������������������������������

1HZ�<RUN��Governor’s Committee RQ�3XEOLF�
(PSOR\HH�5HODWLRQV�)LQDO�5HSRUW�������������������������

2KLR�/HJLVODWLYH�6HUYLFH�&RPPLVVLRQ��3XEOLF�
(PSOR\HH�/DERU�5HODWLRQV������������������������������������

2OVRQ��0DQFXU��7KH�/RJLF�RI�&ROOHFWLYH�$FWLRQ���
3XEOLF�*RRGV�DQG�WKH�7KHRU\�RI�*URXSV���������������

3DUVRQV��3DWULFN��HW�DO���$�/DERU�0DQDJHPHQW�
$SSURDFK�WR�+HDOWK�&DUH�&RVW�6DYLQJV��7KH�3HRULD�
([SHULHQFH�����3XE��3HUVRQQHO�0DQDJHPHQW����
�������������������������������������������������������������������������������
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Pennsylvania Governor’s Commission to Revise the 
3XEOLF�(PSOR\PHQW�/DZ���������������������������������������

Rhode Island’s Commission to Study Mediation and 
$UELWUDWLRQ�������������������������������������������������������������

6DFKV��%DQMDPLQ�,���8QLRQV��&RUSRUDWLRQV��DQG�
3ROLWLFDO�2SW�2XW�5LJKWV�$IWHU�&LWL]HQV�8QLWHG���
����&ROXP��/��5HY����������������������������������������������

6DQHV��0LOOD�	�-RKQ�6FKPLWW��5HJXODWLRQ�RI�3XEOLF�
6HFWRU�&ROOHFWLYH�%DUJDLQLQJ�LQ�WKH�6WDWHV��&HQWHU�
IRU�(FRQ��	�Pol’y Research (March 2014), 
KWWS���ELW�O\��'EH�LM���������������������������������������������������

6ODWHU��-RVHSK�	�(OLMDK�:HOHQF��$UH�3XEOLF�6HFWRU�
Employees “Overpaid” Relative to Private�6HFWRU�
(PSOR\HHV"�$Q�2YHUYLHZ�RI�WKH�6WXGLHV�����
:DVKEXUQ�/�-������������������������������������������������������

6ODWHU��-RVHSK��3XEOLF�:RUNHUV���*RYHUQPHQW�
(PSOR\HH�8QLRQV��WKH�/DZ��DQG�7KH�6WDWH���
�����������������������������������������������������������������������

6ODWHU��-RVHSK��7KH�6WUDQJHO\�8QVHWWOHG�6WDWH�RI�
3XEOLF�6HFWRU�/DERU�LQ�WKH�3DVW�7KLUW\�<HDUV�����
+RIVWUD�/DE��	�(PS��/�-������������������������������������

6WUDND��%HQ����3HUFHQW�RI�2UHJRQ�&DUHJLYHUV�/HDYH�
6(,8�$IWHU�)UHHGRP�)RXQGDWLRQ�2XWUHDFK��
)UHHGRP�)RXQG���-XO�������������
KWWS���ELW�O\��P$=N�\������������������������������������������������

U.S. Dep’t of Labor, 5HSRUW�RI�WKH�8�6��6HFUHWDU\�RI�
Labor’s Task Force on Excellence in State & Local 
*RYHUQPHQW�7KURXJK�/DERU�0DQDJHPHQW�
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&RRSHUDWLRQ���������DYDLODEOH�DW�
KWWS�����XVD�JRY��NOW�E*������������������������������������������

U.S. Dep’t of Labor, 8QLRQ�$IILOLDWLRQ�RI�(PSOR\HG�
:DJH�	�6DODU\�:RUNHUV�%\�6WDWH��DYDLODEOH�DW�
KWWS���ELW�O\��P6ODP�������������������������������������������������

=D[��-HIIUH\�6��	�&DVH\�,FKQLRZVNL��([FOXGDELOLW\�
DQG�WKH�(IIHFWV�RI�)UHH�5LGHUV��5LJKW�WR�:RUN�/DZV�
DQG�/RFDO�3XEOLF�6HFWRU�8QLRQL]DWLRQ���
���3XE��)LQDQFH�4XDUWHUO\��������������������������������

=LVNLQG��'DYLG��2QH�7KRXVDQG�6WULNHV�RI�
*RYHUQPHQW�(PSOR\HHV���������������������������������������

6WDWH�6WDWXWHV�

��,OO��&RPS��6WDW���������������������������������������������������

&DO��*RY��&RGH����������������������������������������������������������

Cal. Gov’t Code����������������������������������������������������

0LFK��&RPS��/DZV����������������������������������������������������

0LFK��&RPS��/DZV��������������D���������������������������������

1<�&LY��6HUY����������������������������������������������������������

7HQQ��&RGH�$QQ�������������������������������������������������
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,17(5(67�2)�$0,&,�&85,$(��

� $PLFL� FXULDH� DUH� WKH� SURIHVVRUV� OLVWHG� LQ�
$SSHQGL[�$��HDFK�RI�ZKRP�KDV�H[SHUWLVH�UHOHYDQW�WR�
WKH� LVVXHV� EHIRUH� WKH� &RXUW� LQ� WKLV� FDVH�� $PLFL� DUH�
LQWHUHVWHG� LQ� WKH� RXWFRPH� RI� WKLV� FDVH� EHFDXVH� LW�
UDLVHV� LPSRUWDQW� TXHVWLRQV� DERXW� WKH� H[WHQW� RI� WKLV�
Court’s tUDGLWLRQDO� GHIHUHQFH� WR� VWDWHV� DFWLQJ� DV�
HPSOR\HUV�� VSHFLILFDOO\�� ZKHWKHU� RQH� WLPH�WHVWHG�
PHWKRG�RI�SXEOLF�ZRUNIRUFH�PDQDJHPHQW�–�FROOHFWLYH�
EDUJDLQLQJ� ZLWK� DQ� HOHFWHG� XQLRQ� WKDW� UHSUHVHQWV�
PHPEHUV� DQG� QRQ�PHPEHUV� DOLNH� DQG� LV� LQ� WXUQ�
VXSSRUWHG� E\� DQ� DJHQF\� IHH� –� ZLOO� EH� KHOG�
XQFRQVWLWXWLRQDO��

7KH�LQVWLWXWLRQDO�DIILOLDWLRQV�RI�WKH�VLJQDWRULHV�
OLVWHG� LQ� $SSHQGL[� $� DUH� SURYLGHG� IRU� LGHQWLILFDWLRQ�
SXUSRVHV�RQO\��

� �

�������������������������������������������������
��1R�FRXQVHO� IRU�D�SDUW\�DXWKRUHG�WKLV�EULHI� LQ�ZKROH�RU�

LQ� SDUW�� 1R� FRXQVHO�� SDUW\�� RU� SHUVRQ� RWKHU� WKDQ� WKH� DPLFL�
FXULDH�RU�WKHLU�FRXQVHO�PDGH�D�PRQHWDU\�FRQWULEXWLRQ�LQWHQGHG�
WR� IXQG� WKH� SUHSDUDWLRQ� RU� VXEPLVVLRQ� RI� WKLV� EULHI�� /HWWHUV�
HYLGHQFLQJ�WKH�SDUties’ consent to the filing of DPLFXV�EULHIV�DUH�
RQ�ILOH�ZLWK�WKH�FOHUN��
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6800$5<�2)�$5*80(17�

$V� HPSOR\HUV� WKDW� PXVW� PDQDJH� ODUJH� DQG�
GLYHUVH� ZRUNIRUFHV� DQG� GHOLYHU� FULWLFDO� SXEOLF�
VHUYLFHV��VWDWHV�DQG�PXQLFLSDOLWLHV�UHTXLUH�DXWRQRP\�
LQ� WKHLU� PDQDJHULDO� FKRLFHV�� ,Q� DGGLWLRQ�� IHGHUDOLVP�
SULQFLSOHV�ZHLJK�LQ�IDYRU�RI�federal courts’�GHIHUHQFH�
WR� VWDWH� HPSOR\HUV�� $ERRG� Y�� 'HWURLW� %RDUG� RI�
(GXFDWLRQ�� ���� 8�6�� ���� �������� LV� VLPSO\� RQH�
PDQLIHVWDWLRQ�RI�WKHVH�ORQJVWDQGLQJ�SULQFLSOHV��

,�� 0RVW� SXEOLF� HPSOR\HUV� PDQDJH� DW� OHDVW�
VRPH�RI�WKHLU�HPSOR\HHV�E\�DOORZLQJ�WKHP�WR�HOHFW�D�
XQLRQ� UHSUHVHQWDWLYH� WR� EDUJDLQ� FROOHFWLYHO\� RYHU�
WHUPV�DQG�FRQGLWLRQV�RI�HPSOR\PHQW��0DQ\�RI�WKHVH�
HPSOR\HUV� DOVR� SHUPLW� HOHFWHG� XQLRQV� WR� FKDUJH� D�
representation or “agency” fee IURP� HDFK� ZRUNHU� WR�
ZKRP�WKH�XQLRQ�RZHV�D�GXW\�RI� IDLU� UHSUHVHQWDWLRQ��
7KH� DJHQF\� IHH� HQVXUHV� WKDW� WKH� XQLRQ� KDV� WKH�
UHVRXUFHV�QHFHVVDU\�WR�SHUIRUP�FRUH�WDVNV�UHODWHG�WR�
UHSUHVHQWDWLRQ�� ZLWKRXW� LW�� ZRUNHUV� PD\� PDNH� WKH�
LQGLYLGXDOO\� UDWLRQDO� GHFLVLRQ� WR� UHO\� RQ� RWKHUV� WR�
VXSSRUW� WKH� XQLRQ� ILQDQFLDOO\�� ZKLFK� FDQ� LQFUHDVH�
IUDFWLRXVQHVV�DPRQJ�HPSOR\HHV��GDPDJH�PRUDOH��DQG�
OHDYH�XQLRQV�XQDEOH�WR�SHUIRUP�NH\�IXQFWLRQV��

&ROOHFWLYH� EDUJDLQLQJ� KDV� SURYHQ� EHQHILWV� IRU�
SXEOLF� HPSOR\HUV� –� LQFOXGLQJ� LPSURYHG� GHOLYHU\� RI�
SXEOLF� VHUYLFHV� –� EHFDXVH� LW� SURYLGHV� DQ� HIILFLHQW�
PHWKRG� RI� VHWWLQJ� FRPSHQVDWLRQ� DQG� RWKHU� ZRUNLQJ�
FRQGLWLRQV��DQG�D�SURGXFWLYH� FKDQQHO� IRU� ZRUNHUV� WR�
EH� KHDUG� DQG� WR� UHVROYH� WKHLU� GLIIHUHQFHV� ZLWK�
PDQDJHPHQW�� ,Q� DGGLWLRQ�� FROOHFWLYH� EDUJDLQLQJ� LV�
OLQNHG� WR� D� KRVW� RI� UHODWHG� ZRUNSODFH� EHQHILWV��
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LQFOXGLQJ� UHGXFHG� HPSOR\HH� WXUQRYHU�� LQFUHDVHG� MRE�
VDWLVIDFWLRQ��DQG�LPSURYHG�ZRUNHU�SURGXFWLYLW\���

0DQ\� VWDWHV�KDYH� DOVR� FRQFOXGHG� WKDW� XQLRQV�
DUH�EHWWHU�DEOH�WR�SHUIRUP�WKHLU�UROHV�ZKHQ�WKH\�KDYH�
DGHTXDWH� IXQGV�� DQG� DUH� IXQGHG� LQ� D� IDLU� ZD\��
$JHQF\�IHHV�DFKLHYH�ERWK�RI�WKHVH�JRDOV�E\�UHTXLULQJ�
HDFK�UHSUHVHQWHG�ZRUNHU�WR�FRQWULEXWH�WR�WKH�FRVWV�RI�
FRUH�XQLRQ�UHSUHVHQWDWLRQDO�DFWLYLWLHV���

$JHQF\� IHHV� DOVR� DYRLG� WKH� FROOHFWLYH� DFWLRQ�
SUREOHP� WKDW� ZRXOG� RWKHUZLVH� LQHYLWDEO\� DULVH�
EHFDXVH� ZRUNHUV� UHFHLYH� WKH� EHQHILWV� RI� XQLRQ�
UHSUHVHQWDWLRQ� ZKHWKHU� RU� QRW� WKH\� FRQWULEXWH�
WRZDUG� LWV� FRVWV��$QG� UHVHDUFK�VKRZV�ERWK� WKDW� IUHH�
ULGLQJ�LV�FRPPRQ�ZKHUH�ZRUNHUV�DUH�QRW�UHTXLUHG�WR�
SD\�DQ�DJHQF\�IHH��DQG�WKDW�LW�KDV�D�GHOHWHULRXV�HIIHFW�
on unions’ abilities to represent workers. These 
QHJDWLYH� HIIHFWV� ZLOO� EH� IHOW� E\� SXEOLF� HPSOR\HUV� DV�
ZHOO��EHFDXVH�XQGHU�UHVRXUFHG�XQLRQV�DUH�OHVV� OLNHO\�
WR� DFKLHYH� WKH� VWDELOLW\�� DQG� SURGXFWLYLW\�HQKDQFLQJ�
EHQHILWV�GHVFULEHG�DERYH��

II. This Court’s First Amendment case law 
KDV�FRQVLVWHQWO\�DIIRUGHG�SXEOLF�HPSOR\HUV�IOH[LELOLW\�
WR�PDQDJH�WKHLU�HPSOR\HHV�WR�GHOLYHU�SXEOLF�VHUYLFHV��
,Q� SDUWLFXODU�� WKLV� &RXUW� KDV� ORQJ� SHUPLWWHG�
JRYHUQPHQWV� DFWLQJ� LQ� WKHLU� PDQDJHULDO� FDSDFLWLHV�
�UDWKHU�WKDQ�DV�VRYHUHLJQ��VLJQLILFDQW�OHHZD\�WR�OLPLW�
employees’ speech in the interest of workplace 
HIILFLHQF\��,Q�OLJKW�RI�WKDW�ORQJVWDQGLQJ�SULQFLSOH��WKH�
NH\� LQTXLU\� LQ� WKLV� FDVH� VKRXOG� EH� ZKHWKHU�
JRYHUQPHQWV� DGRSW� DJHQF\� IHH� SROLFLHV� LQ� WKHLU� UROH�
DV� HPSOR\HUV�� *LYHQ� WKH� ZRUNIRUFH� PDQDJHPHQW�
EHQHILWV�RI�FROOHFWLYH�EDUJDLQLQJ�GHVFULEHG�DERYH��LW�LV�
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SODLQ� WKDW� WKH\�GR��$FFRUGLQJO\�� $ERRG� LV� FRQVLVWHQW�
with this Court’s general approach to public 
employees’ First Amendment rights and should not 
EH�RYHUWXUQHG���

$5*80(17�

6WDWHV� DQG� ORFDOLWLHV� EHDU� UHVSRQVLELOLW\� IRU�
SURYLGLQJ�FULWLFDO�JRYHUQPHQW�VHUYLFHV��LQFOXGLQJ�ODZ�
HQIRUFHPHQW�� HGXFDWLRQ�� VDQLWDWLRQ�� DQG� ILUH� DQG�
GLVDVWHU� SURWHFWLRQ�� � $V� -XVWLFH� 3RZHOO� QRWHG� LQ� KLV�
GLVVHQW� LQ� *DUFLD� Y�� 6DQ� $QWRQLR� 0HWURSROLWDQ�
7UDQVLW� $XWKRULW\�� ���� 8�6�� ����� ���� �������� WKRVH�
VHUYLFHV�“epitomize the concerns of local, democratic 
VHOI�government”� DQG� “affect the everyday lives of 
citizens.”��

<HW� VHWWLQJ�SD\�DQG�RWKHU�ZRUNLQJ� FRQGLWLRQV�
IRU�SXEOLF�ZRUNIRUFHV�LV�GLIILFXOW��DV�LV�PDLQWDLQLQJ�D�
ZRUNLQJ�HQYLURQPHQW�LQ�ZKLFK�SUREOHPV�JHW�UHVROYHG�
LQ�D�WLPHO\�DQG�RUGHUO\�IDVKLRQ��7KHVH�FKDOOHQJHV�FDQ�
DULVH� LQ� DQ\� ZRUNSODFH�� EXW� WKH\� DUH� PXOWLSOLHG� IRU�
JRYHUQPHQW� HPSOR\HUV�� )RU� H[DPSOH�� WKH� VWDWH� RI�
,OOLQRLV� HPSOR\V� WKRXVDQGV� RI� ZRUNHUV� DFURVV� PRUH�
WKDQ� ILIW\� DJHQFLHV�� WKHLU� MRE� WLWOHV� LQFOXGH� SROLFH�
RIILFHU��FKLOG�ZHOIDUH�VSHFLDOLVW��MDQLWRU��DLUFUDIW�SLORW��
VWHDPILWWHU�� WROO� FROOHFWRU�� DQG� PRUH�� ,OOLQRLV�
&RPSWUROOHU�� (PSOR\HH� 6DODU\� 'DWDEDVH��
KWWS���ELW�O\��UEEEJQ��ODVW�YLVLWHG�-DQ�������������

'HWHUPLQLQJ� FRPSHQVDWLRQ�� EHQHILWV�� DQG�
RWKHU� ZRUNLQJ� FRQGLWLRQV� IRU� DOO� RI� WKHVH� GLIIHUHQW�
MREV� LV� D� PDVVLYH� XQGHUWDNLQJ�� )RU� H[DPSOH�� SXEOLF�
HPSOR\HUV�PXVW�ZHLJK�EXGJHWDU\�OLPLWDWLRQV�DJDLQVW�
WKH� QHHG� WR� FRPSHWH� ZLWK� WKH� SULYDWH� VHFWRU� IRU�
ZRUNHUV� –� EXW� SXEOLF� VHFWRU� HPSOR\HUV� DUH�

http://bit.ly/2rbbbgn
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PRQRSVRQLVWV�� DQG� SXEOLF� VHFWRU� MREV� DUH� GLIIHUHQW�
IURP� WKHLU� SULYDWH� VHFWRU� FRXQWHUSDUWV� LQ� VRPH�
LPSRUWDQW� ZD\V�� PDNLQJ� WKLV� HTXDWLRQ� GLIILFXOW� WR�
VROYH��6HH�-RVHSK�6ODWHU�	�(OLMDK�:HOHQF��$UH�3XEOLF�
Sector Employees “Overpaid” Relative to Private�
6HFWRU� (PSOR\HHV"� $Q� 2YHUYLHZ� RI� WKH� 6WXGLHV�� ���
:DVKEXUQ� /�-�� ���� ������� �GLVFXVVLQJ� GLIILFXOW\� RI�
YDOXLQJ� FHUWDLQ� SXEOLF� VHFWRU� MRE� EHQHILWV��� $QG�
VHWWLQJ� LQLWLDO� SD\� DQG� EHQHILWV� LV� RQO\� WKH� ILUVW�
KXUGOH�� employees’ skLOOV� DQG� TXDOLILFDWLRQV�� DQG�
public employers’ requirements ZLOO� DOO� FKDQJH� RYHU�
WLPH�� PHDQLQJ� QHZ� KXPDQ� UHVRXUFHV� TXHVWLRQV� ZLOO�
arise repeatedly during employees’ tenure.�

2QH�ZD\�WR�VROYH�DOO�WKHVH�SUREOHPV�PLJKW�EH�
WKURXJK�EDUJDLQLQJ�ZLWK�HPSOR\HHV�RQ�DQ�LQGLYLGXDO�
EDVLV�� %XW� WKH� VKHHU� VFDOH� RI� PDQ\� VWDWH� DQG�
PXQLFLSDO�ZRUNIRUFHV�PDNHV�WKDW�LPSRVVLEOH��DW�OHDVW�
ZKHUH� SXEOLF� HPSOR\HUV� DUH� XQZLOOLQJ� WR� HPSOR\�
PDVVLYH� QXPEHUV� RI� KXPDQ� UHVRXUFHV� SURIHVVLRQDOV�
DQG� FRPSHQVDWLRQ� VSHFLDOLVWV�� 8QLODWHUDO� LPSRVLWLRQ�
RI�WHUPV�DQG�FRQGLWLRQV�RI�HPSOR\PHQW�FDUULHV�RWKHU�
ULVNV�� LQFOXGLQJ� WKDW� HPSOR\HUV� PD\� IDLO� WR�
XQGHUVWDQG� ZKDW� WKHLU� HPSOR\HHV� PRVW� YDOXH�� DQG�
WKXV� XVH� WKHLU� OLPLWHG� ODERU� FRVW� EXGJHWV�
LQHIILFLHQWO\���

7R� VROYH� WKLV� DQG� RWKHU� PDQDJHPHQW�
SUREOHPV�� SXEOLF� HPSOR\HUV� PLJKW� HLWKHU� KLUH� D�
PDQDJHPHQW� FRQVXOWDQW�� RU� WKH\� PLJKW� JLYH�
HPSOR\HHV� WKH� RSWLRQ� RI� EDUJDLQLQJ� FROOHFWLYHO\��
+HUH�� FROOHFWLYH� EDUJDLQLQJ� KDV� WKUHH� PDLQ�
DGYDQWDJHV� IRU� HPSOR\HUV�� ILUVW�� LW� JLYHV� HPSOR\HHV�
DQ� RSSRUWXQLW\� WR� H[HUFLVH� YRLFH�� ZKLFK� PD\� EH�
LQGHSHQGHQWO\� YDOXDEOH� WR� WKHP�� VHFRQG�� HPSOR\HHV�
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PLJKW� VHH� WKH� RXWFRPH� RI� FROOHFWLYH� EDUJDLQLQJ� DV�
PRUH� OHJLWLPDWH� WKDQ� WKH� RXWFRPH� RI� Dn employer’s 
XQLODWHUDO�GHFLVLRQ�EDVHG�RQ�D�UHFRPPHQGDWLRQ��DQG�
WKLUG�� D� XQLRQ� SHUIRUPV� WKHVH� VHUYLFHV� ZLWKRXW�
FKDUJH� WR� SXEOLF� HPSOR\HUV� � �%XW� EDUJDLQLQJ� DQG�
FRQWUDFW� DGPLQLVWUDWLRQ� DUH� QRW� FRVWOHVV�� 5DWKHU��
XQLRQV� VXSSRUW� WKHPVHOYHV� LQ� PRVWO\� RQH� RI� WZR�
ZD\V�� D� V\VWHP� RI� HQWLUHO\� YROXQWDU\� GXHV�� RU� D�
V\VWHP�RI�DJHQF\�IHHV��7KH�DGYDQWDJHV�RI�WKH�ODWWHU�–�
JUHDWHU� SUHGLFWDELOLW\� DQG� HTXDOLW\� –� EHQHILW�
HPSOR\HUV� ZKR� FKRRVH� WKLV� PHWKRG� RI� ZRUNSODFH�
PDQDJHPHQW���

&RQWURO� RYHU� KRZ� WR� PDQDJH� WKH� FULWLFDO�
UHODWLRQVKLS� EHWZHHQ� SXEOLF� RIILFLDOV� DQG� WKH� SXEOLF�
HPSOR\HHV�ZKR�FDUU\�RXW�WKH�ZRUN�RI�JRYHUQPHQW� LV�
DW� WKH�KHDUW� RI� WKLV� FDVH��3HWLWLRQHU�DVNV� WKLV�&RXUW�
WR� SURKLELW� SXEOLF� HPSOR\HUV� IURP� PDQDJLQJ� WKHLU�
ZRUNIRUFHV�WKURXJK�D�V\VWHP�RI�FROOHFWLYH�EDUJDLQLQJ�
ZLWK� DQ� HPSOR\HH�VHOHFWHG� XQLRQ� ZKRVH� FRUH�
IXQFWLRQV� DUH� IXQGHG� LQ� SDUW� WKURXJK� PDQGDWRU\�
DJHQF\�IHHV��7KHLU�DUJXPHQW�LV�LQFRQVLVWHQW�ZLWK�WKLV�
Court’s longstanding practice of deferring to public 
HPSOR\HUV� WKDW� DUH� DFWLQJ� LQ� WKHLU� PDQDJHULDO�
FDSDFLW\� WR� HQVXUH� WKH� HIILFLHQW� GHOLYHU\� RI� SXEOLF�
VHUYLFHV���

�������������������������������������������������
��,Q�DGGLWLRQ��SXEOLF�ZRUNHUV�KDYH�D�FRQVWLWXWLRQDO�ULJKW�

WR� MRLQ� XQLRQV� ZKHWKHU� RU� QRW� WKHLU� HPSOR\HUV� HVWDEOLVK� D�
IUDPHZRUN� IRU� FROOHFWLYH� EDUJDLQLQJ�� 6PLWK� Y�� $UN�� 6WDWH� +Z\�
(PS��/RFDO�����������8�6�������������������7KLV�PHDQV�SXEOLF�
HPSOR\HH�XQLRQV�DUH�D�IDFW�RI�OLIH�IRU�SXEOLF�HPSOR\HUV��ZKR�PD\�
WKHQ� GHFLGH� WKH\� DUH� EHWWHU� RII� ZRUNLQJ� FRQVWUXFWLYHO\� ZLWK�
XQLRQV�WKDQ�SXUVXLQJ�RWKHU�FRXUVHV�RI�DFWLRQ��OLNH�LJQRULQJ�WKH�
XQLRQ�DQG�VHWWLQJ�SD\�DQG�ZRUNLQJ�FRQGLWLRQV�XQLODWHUDOO\��
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,�� 6WDWHV� 6KRXOG� %H� 3HUPLWWHG� WR� (VWDEOLVK�
7KHLU� 2ZQ� +XPDQ� 5HVRXUFH� 6WUXFWXUHV��
,QFOXGLQJ� &ROOHFWLYH� %DUJDLQLQJ� :LWK�
(OHFWHG�8QLRQV�6XSSRUWHG�%\�$JHQF\�)HHV��

0RVW� VWDWHV� KDYH� FKRVHQ� WR� PDQDJH� WKHLU�
SXEOLF�HPSOR\HHV�DW�OHDVW�LQ�SDUW�E\�DOORZLQJ�WKHP�WR�
EDUJDLQ� FROOHFWLYHO\� RYHU� WHUPV� DQG� FRQGLWLRQV� RI�
HPSOR\PHQW�� 7KHVH� VWDWHV� DQG� PXQLFLSDOLWLHV� KDYH�
UHDVRQDEO\�FRQFOXGHG� WKDW� FROOHFWLYH�EDUJDLQLQJ� LV�D�
sensible and fair way to respond to employees’ 
FRQFHUQV� DQG� GHVLUHV�� DQG� WKLV� FRQFOXVLRQ� LV�
VXSSRUWHG� E\� UHVHDUFK� VKRZLQJ� WKDW� SXEOLF� VHFWRU�
EDUJDLQLQJ� WHQGV� WR� LPSURYH� WKH� GHOLYHU\� RI� SXEOLF�
VHUYLFHV���

,Q�DGGLWLRQ��VWDWHV�PD\�QRZ�GHFLGH�ZKHWKHU�RU�
QRW� WR�SHUPLW�XQLRQV�WR� FKDUJH�UHSUHVHQWHG�ZRUNHUV�
DQ�DJHQF\�IHH��DQG�PDQ\�VWDWHV�KDYH�FRQFOXGHG�WKDW�
WKH� EHQHILWV� RI� FROOHFWLYH� EDUJDLQLQJ� DUH� EHVW�
DFKLHYHG� ZKHQ� HDFK� UHSUHVHQWHG� HPSOR\HH�
FRQWULEXWHV�WR�KLV�RU�KHU�XQLRQ’V�FRUH�UHSUHVHQWDWLRQ�
H[SHQVHV�� ,Q� VKRUW�� DJHQF\� IHHV� DUH� D� IDLU� ZD\� RI�
HQVXULQJ�WKDW�HOHFWHG�XQLRQ�UHSUHVHQWDWLYHV�KDYH�WKH�
IXQGLQJ�WKH\�QHHG�WR�UHSUHVHQW�HYHU\�PHPEHU�RI�WKH�
EDUJDLQLQJ�XQLW���

$�� 6WDWHV� +DYH� 0DQDJHG� 7KHLU� 3XEOLF�
:RUNIRUFHV� WKURXJK� &ROOHFWLYH�
%DUJDLQLQJ� WR� $YRLG� :RUNSODFH�
'LVUXSWLRQ� DQG� ,PSURYH� 'HOLYHU\� RI�
3XEOLF�6HUYLFHV��

,Q� DGGLWLRQ� WR� PDNLQJ� VXEVWDQWLYH� KXPDQ�
UHVRXUFHV� GHFLVLRQV� DERXW� ZKRP� WR� KLUH� RU� ILUH� DQG�
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KRZ�PXFK�WR�SD\��VWDWH�DQG�ORFDO�JRYHUQPHQWV�PXVW�
GHFLGH�KRZ�WR�PDQDJH�WKH�ODUJH�QXPEHUV�RI�ZRUNHUV�
WKH\�HPSOR\�WR�SURYLGH�WKH�KLJK�OHYHO�RI�VHUYLFHV�WKDW�
FLWL]HQV� DSSUHFLDWH� DQG� H[SHFW�� 7KLV� LV� D� FKDOOHQJH��
EXW� SXEOLF�VHFWRU� HPSOR\HUV� GR� KDYH� RQH� VLJQLILFDQW�
DGYDQWDJH� RYHU� SULYDWH� HPSOR\HUV�� RXU� IHGHUDOLVW�
VWUXFWXUH� DOORZV� VWDWHV� WR� GLFWDWH� WKH� ODZV� WKDW�
JRYHUQ� WKHLU� LQWHUQDO� ODERU�PDQDJHPHQW�
UHODWLRQVKLSV�� ,Q� RWKHU� ZRUGV�� VWDWHV� VLW� LQ� WKH�
XQXVXDO� SRVLWLRQ� RI� VLPXOWDQHRXV� UXOH�VHWWHU� DQG�
JDPH�SOD\HU� ZKHQ� LW� FRPHV� WR� SXEOLF� VHFWRU�
EDUJDLQLQJ���

6WDWHV�IUHTXHQWO\�H[HUFLVH�WKLV�IUHHGRP�LQ�OLJKW�RI�
WKHLU� HYROYLQJ� YLHZV� RI� KRZ� WR� DFKLHYH� WKH� EHVW�
RXWFRPHV�–�WKDW�PXFK�LV�FOHDU�IURP�UHFHQW�OHJLVODWLYH�
DQG� UHJXODWRU\� FKDQJHV� LQ� D� QXPEHU� RI� VWDWHV�� 6HH��
H�J���0LFK��&RPS��/DZV�����������������������D���,W�LV�
WKXV�LQVWUXFWLYH�WKDW�PRVW�VWDWHV�DOORZ�DW�OHDVW�VRPH�
SXEOLF� HPSOR\HHV� WR� EDUJDLQ� FROOHFWLYHO\�� -RVHSK�
6ODWHU�� 7KH� 6WUDQJHO\� 8QVHWWOHG� 6WDWH� RI� 3XEOLF�
6HFWRU� /DERU� LQ� WKH� 3DVW� 7KLUW\� <HDUV�� ��� +RIVWUD�
/DE��	�(PS��/�-����������������������QRWLQJ�WKDW�DV�
RI�������DOO�EXW�VHYHQ�VWDWHV�KDG�VRPH�SURYLVLRQ� IRU�
SXEOLF�VHFWRU�EDUJDLQLQJ���6tates’ public sector labor 
UHODWLRQV� UHJLPHV� UHIOHFW� D� UDQJH� RI� GHFLVLRQV� RQ�
LVVXHV�VXFK�DV�ZKLFK�HPSOR\HHV��LI�DQ\��PD\�HOHFW�D�
EDUJDLQLQJ�UHSUHVHQWDWLYH��KRZ�WR�UHVROYH�EDUJDLQLQJ�
LPSDVVHV�� ZKHWKHU� �DQG� ZKLFK�� SXEOLF� HPSOR\HHV�
PD\�VWULNH��KRZ�WR�SURFHVV�HPSOR\HH�JULHYDQFHV��DQG�
ZKLFK�ZRUNLQJ�FRQGLWLRQV�DUH�VXEMHFW� WR�EDUJDLQLQJ���
6HH� LG��DW� �������� $QQ� &�� +RGJHV�� /HVVRQV� IURP� WKH�
/DERUDWRU\��7KH�3RODU�2SSRVLWHV�RQ�WKH�3XEOLF�/DERU�
/DZ� 6SHFWUXP�� ��� &RUQHOO� -.L. & Pub. Pol’y 735 
������� �FRPSDULQJ� 9LUJLQLD�� ZKLFK� KDV� RXWODZHG�
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SXEOLF� VHFWRU� FROOHFWLYH� EDUJDLQLQJ�� ZLWK� ,OOLQRLV��
ZKLFK�KDV�DGRSWHG�UREXVW�FROOHFWLYH�EDUJDLQLQJ���

These laws came about as part of states’ 
DGDSWLYH� UHVSRQVHV� WR� WKH� FKDOOHQJHV� GHVFULEHG�
DERYH�� Whereas some of petitioners’ DPLFL� VXJJHVW�
WKDW�SXEOLF�VHFWRU�FROOHFWLYH�EDUJDLQLQJ�LV�KDUPIXO�WR�
WKH� SXEOLF� LQWHUHVW� DQG� DWWULEXWH� LWV� H[LVWHQFH� WR�
PLVDOLJQHG� SROLWLFDO� LQFHQWLYHV� � �ERWK� KLVWRU\� DQG�
HPSLULFDO�UHVHDUFK�GHPRQVWUDWH� LPSRUWDQW�HPSOR\HU�
DQG� SXEOLF� EHQHILWV� RI� SXEOLF� VHFWRU� FROOHFWLYH�
bargaining. First, states’ experiences over the last 
VHYHUDO� GHFDGHV� VKRZ� WKH� YDOXH� RI� FROOHFWLYH�
EDUJDLQLQJ� LQ� GHOLYHULQJ� SXEOLF� VHUYLFHV�� LQGHHG��
PDQ\� SXEOLF� HPSOR\HUV� EHJDQ� EDUJDLQLQJ� ZLWK�
HPSOR\HH�XQLRQV�LQ�RUGHU�WR�HQVXUH�HIILFLHQW�VHUYLFH��
6HFRQG��UHVHDUFK�FRQILUPV�WKDW�FROOHFWLYH�EDUJDLQLQJ�
HIIHFWLYHO\� UHVROYHV� GLIIHUHQFHV� EHWZHHQ� HPSOR\HHV�
DQG� PDQDJHPHQW�� KHOSLQJ� PLQLPL]H� SRWHQWLDO�
GLVFRUG� DQG� GLVUXSWLRQ�� 7KLUG�� FROOHFWLYH� EDUJDLQLQJ�
LPSURYHV� workers’ longevity and productivity, and 
\LHOGV� RWKHU� SRVLWLYH� HPSOR\PHQW� DQG� VHUYLFH�
GHOLYHU\�RXWFRPHV���

��� 7KH� XWLOLW\� RI� SXEOLF� VHFWRU� EDUJDLQLQJ� IRU�
SXEOLF�HPSOR\HUV�LV�LOOXVWUDWHG�E\�LWV�XVH�ORQJ�EHIRUH�
WKH� ILUVW� VWDWH� SXEOLF�VHFWRU� EDUJDLQLQJ� VWDWXWH� ZDV�
SDVVHG� LQ� ������ -RVHSK� 6ODWHU�� 3XEOLF� :RUNHUV���
*RYHUQPHQW� (PSOR\HH� 8QLRQV�� WKH� /DZ�� DQG� 7KH�
�������������������������������������������������

��(�J���%U��$PLFXV�&XULDH�RI�3DF��/HJDO�)RXQG���HW�DO���DW�
���26. In contrast to the picture painted by some of petitioner’s 
DPLFL�� HPSOR\HH� RUJDQL]DWLRQV� �DQG� ODWHU� XQLRQV�� KDYH� VHUYHG�
as an “important wedge between political party machines and 
public employees.” William Herbert, &DUG� &KHFN� /DERU�
&HUWLILFDWLRQ��/HVVRQV�)URP�1HZ�<RUN�����$OE��/��5HY����������
�����������
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6WDWH����������������������7KH�ILUVW�$PHULFDQ�SXEOLF�
ZRUNHU�RUJDQL]DWLRQV�HPHUJHG� LQ�WKH�HDUO\�����V� LQ�
IHGHUDO�VKLS\DUGV��5LFKDUG�&��.HDUQH\�	�3DWULFH�0��
0DUHVFKDO�� /DERU� 5HODWLRQV� LQ� WKH� 3XEOLF� 6HFWRU� ���
��WK� HG�� ������ �GHVFULELQJ� QDYDO� VKLS\DUG� VWULNH��
ZKLFK�ZDV�UHVROYHG�ZKHQ�3UHVLGHQW�$QGUHZ�-DFNVRQ�
JUDQWHG� ZRUNHUV� D� WHQ� KRXU� GD\��� VHH� DOVR� 'DYLG�
=LVNLQG�� 2QH� 7KRXVDQG� 6WULNHV� RI� *RYHUQPHQW�
(PSOR\HHV� ������ �������� %\� WKH� HDUO\� ����V�� SRVWDO�
FOHUNV��WHDFKHUV��ILUHILJKWHUV��DQG�RWKHU�SXEOLF�VHFWRU�
ZRUNHUV� KDG� EHJXQ� WR� XQLRQL]H�� VXFK� WKDW� WKH�
QXPEHU� RI� XQLRQL]HG� SXEOLF� VHFWRU� ZRUNHUV� QHDUO\�
GRXEOHG�IURP������WR�������DQG�RYHUDOO�XQLRQ�GHQVLW\�
LQ�WKH�SXEOLF�VHFWRU�LQFUHDVHG�IURP�����SHUFHQW�WR�����
SHUFHQW��6ODWHU��VXSUD��DW������

6RPH� SXEOLF� HPSOR\HUV� UHVSRQGHG� E\�
EDUJDLQLQJ� ZLWK� ODERU� XQLRQV�� DQG� WKH� UHVXOWLQJ�
DJUHHPHQWV�WRRN�YDULRXV�IRUPV�–�VRPH�ZHUH�ZULWWHQ��
RWKHUV� ZHUH� RUDO�� DQG� VWLOO� RWKHUV� ZHUH� ZULWWHQ�
SROLFLHV�WKDW�ZHUH�RIILFLDOO\�XQLODWHUDO�VWDWHPHQWV�E\�
WKH� HPSOR\HU� EXW� LQ� IDFW� ZHUH� IRUJHG� ZLWK� XQLRQ�
LQSXW�� )RU� H[DPSOH�� LQ� ������ 2SHUDWLQJ� (QJLQHHUV�
/RFDO� ���� QHJRWLDWHG� D� ZULWWHQ� DJUHHPHQW� ZLWK� WKH�
&KLFDJR�%RDUG�RI�(GXFDWLRQ�WKDW�WKH�%RDUG�IROORZHG��
,G��DW������7KH�QH[W�\HDU��WKH�1HZ�<RUN�(PHUJHQF\�
Relief Bureau “negotiated a grievance procedure 
with its unionized employees.” The result was signed 
by both sides, but later “changed to a unilateral 
announcement” after city officials “questioned the 
OHJDOLW\� RI� D� Eilateral agreement.” ,G�� )HGHUDO�
HQWLWLHV�QHJRWLDWHG�ZLWK�HPSOR\HHV�DV�ZHOO��LQFOXGLQJ�
WKH�7HQQHVVHH�9DOOH\�$XWKRULW\��ZULWWHQ�DJUHHPHQWV�
WKDW� ZHUH� IRUPDOO\� XQLODWHUDO� EXW� ZHUH� SURGXFHG�
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WKURXJK� QHJRWLDWLRQ�� DQG� WKH� 8�6�� 3RVW� 2IILFH� �RUDO�
DJUHHPHQWV�WKDW�WKH�3RVW�2IILFH�IROORZHG���,G��

%\� WKH� ODWH� ����V�� LQFUHDVLQJ� DFFHSWDQFH� RI�
SXEOLF� VHFWRU� XQLRQV� DQG� WKH� JURZLQJ� GLVSDULW\�
EHWZHHQ�ODZ�DQG�SUDFWLFH� OHG�VWDWHV�DQG�WKH� IHGHUDO�
JRYHUQPHQW� WR� EHJLQ� WR� DXWKRUL]H� SXEOLF�VHFWRU�
EDUJDLQLQJ� IRUPDOO\�� ,G�� DW� �������� ����� %\� ������
VL[WHHQ� VWDWHV� KDG� HQDFWHG� ODZV� JUDQWLQJ� DW� OHDVW�
VRPH� RUJDQL]LQJ� DQG� EDUJDLQLQJ� ULJKWV� WR� SXEOLF�
HPSOR\HHV��DQG�E\�WKH�HQG�RI�WKH�����V��D�PDMRULW\�RI�
VWDWHV� KDG� DGRSWHG� VXFK� ODZV�� ,G�� DW� ����� 6HWK�
+DUULV�� -RVHSK� 6ODWHU�� $QQH� /RIDVR� 	� &KDUORWWH�
*DUGHQ�� 0RGHUQ� /DERU� /DZ� LQ� WKH� 3ULYDWH� DQG�
3XEOLF� 6HFWRUV�� &DVHV� DQG� 0DWHULDOV� ������ ��QG� HG��
�������

Statements of purpose in several states’ 
FROOHFWLYH� EDUJDLQLQJ� ODZV� DV� ZHOO� DV� OHJLVODWLYH�
PDWHULDOV� UHYHDO� WKDW� WKHVH� ODZV� ZHUH� DLPHG� DW�
DFKLHYLQJ�D�VHW�RI�UHODWHG�JRDOV��LQFOXGLQJ�LPSURYLQJ�
WKH� GHOLYHU\� RI� SXEOLF� VHUYLFHV�� DQG� UHFUXLWLQJ� DQG�
UHWDLQLQJ� KLJK�TXDOLW\� HPSOR\HHV� E\� HVWDEOLVKLQJ�
SRVLWLYH� ZRUNLQJ� UHODWLRQVKLSV� ZLWK� WKHP�� 6HH�� H�J���
1<� &LY�� 6HUY�� �� ���� ������� (purpose of New York’s 
Taylor Law is “to promote harmonious and 
FRRSHUDWLYH� UHODWLRQVKLSV� EHWZHHQ� JRYHUQPHQW� DQG�
its employees and to protect the public”); &DO�� *RY��
&RGH� �� ����� �SXUSRVH� RI� SXEOLF� VHFWRU� FROOHFWLYH�
bargaining statute is to “promote the improvement 
RI� SHUVRQQHO� PDQDJHPHQW� DQG� HPSOR\HU�HPSOR\HH�
relations”); Pennsylvania Governor’s Commission to 
5HYLVH�WKH�3XEOLF�(PSOR\PHQW�/DZ�����������DEVHQFH�
of collective bargaining rights “reduces the value of 
[government employment] to that employe [sic]”); 
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Rhode Island’s Commission to Study Mediation and 
$UELWUDWLRQ� �� ������� (“To achieve high quality 
HGXFDWLRQ�� JRRG� UHODWLRQV� EHWZHHQ� WHDFKLQJ�
personnel and school boards are indispensable.”); 
2KLR� /HJLVODWLYH� 6HUYLFH� &RPPLVVLRQ�� 3XEOLF�
(PSOR\HH�/DERU�5HODWLRQV� �� ������� (“Whe employee’s 
HIILFLHQF\� DQG� FRQWULEXWLRQ� WR� WKH� VHUYLFH� JHQHUDOO\�
increases if he participates in the decisions”); New 
<RUN�� Governor’s Committee on Public Employee 
5HODWLRQV� )LQDO� 5HSRUW� �� ������� (“protection of the 
SXEOLF� IURP� VWULNHV� LQ� SXEOLF� VHUYLFHV� UHTXLUHV� WKH�
GHVLJQDWLRQ� RI� RWKHU� ZD\V� DQG� PHDQV� IRU� GHDOLQJ�
ZLWK� FODLPV� RI� SXEOLF� HPSOR\HHV� IRU� HTXLWDEOH�
treatment”)���

���Consistent with these states’ early findings, 
UHVHDUFK�VKRZV�WKDW�FROOHFWLYH�EDUJDLQLQJ�SURYLGHV�D�
SURGXFWLYH� FKDQQHO� IRU� HPSOR\HHV� WR� VHW� ZRUNLQJ�
FRQGLWLRQV� DQG� UHVROYH� GLIIHUHQFHV� EHWZHHQ� SXEOLF�
ZRUNHUV� DQG� HPSOR\HUV���By facilitating employees’ 
LQSXW� LQWR� WKH� WHUPV� DQG� FRQGLWLRQV� RI� WKHLU� ZRUN��
�������������������������������������������������

��&RQVHTXHQWO\�� SXEOLF� VHFWRU� FROOHFWLYH� EDUJDLQLQJ� DOVR�
UHGXFHV�VWULNHV��-DQHW�&XUULH�	�6KHHQD�0F&RQQHOO��7KH�,PSDFW�
RI� &ROOHFWLYH�%DUJDLQLQJ� /HJLVODWLRQ� RQ� 'LVSXWHV� LQ� WKH� 8�6��
3XEOLF�6HFWRU��1R�/HJLVODWLRQ�0D\�%H�WKH�:RUVW�/HJLVODWLRQ�����
-�/��	�(FRQ�������������������ILQGLQJ��LQ�VWXG\�RI�VWDWH�DQG�ORFDO�
JRYHUQPHQW� ZRUNHUV� RYHU� D� ILIWHHQ�year period, that “[s]trike 
LQFLGHQFH� LV� KLJKHVW� ZKHQ� WKH� SDUWLHV� KDYH� QHLWKHU� D� GXW\� WR�
EDUJDLQ� QRU� GLVSXWH�resolution procedures”); Kearney & 
0DUHVFKDO�� VXSUD� DW� ������� �UHYLHZLQJ� VWXGLHV��� 7KXV�� HYHQ�
VWDWHV� WKDW� JHQHUDOO\� HVFKHZ� SXEOLF� VHFWRU� EDUJDLQLQJ�
VRPHWLPHV� SHUPLW� XQLRQ� UHSUHVHQWDWLRQ� DQG� FROOHFWLYH�
EDUJDLQLQJ� IRU� SXEOLF� VDIHW\� HPSOR\HHV�� ZKHUH� VHUYLFH�
LQWHUUXSWLRQV� GXH� WR� VWULNHV� ZRXOG� EH� VLQJXODUO\� FRVWO\� RU�
GDQJHURXV��$V�D�UHVXOW��QHDUO\�DOO� VWDWHV�SHUPLW�EDUJDLQLQJ�E\�
SURIHVVLRQDO� ILUHILJKWHUV�� LQFOXGLQJ� VRPH� WKDW� DXWKRUL]H� QR� RU�
QHDUO\�QR�RWKHU�EDUJDLQLQJ��,G��DW��������
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XQLRQ� UHSUHVHQWDWLRQ� –� LQFOXGLQJ� FRQWUDFW�
QHJRWLDWLRQ�� JULHYDQFH� SURFHVVHV�� DQG� LPSDVVH�
SURFHGXUHV� –� SUHYHQWV� RU� PLWLJDWHV� HPSOR\HH�
GLVVDWLVIDFWLRQ� EHIRUH� LW� UHDFKHV� D� GLVUXSWLYH� OHYHO��
0RUHRYHU�� WKH� FUHDWLRQ� RI� VWUXFWXUHG� FKDQQHOV� IRU�
FRPPXQLFDWLRQ� FDQ� KHOS� PDQDJHPHQW� DQG�
employees to understand each other’s perspectives 
DQG�HQDEOH�HDUO\�LQWHUYHQWLRQ�DQG�RQJRLQJ��ORZ�OHYHO�
SUREOHP�VROYLQJ��

$�ODUJH�ERG\�RI�HYLGHQFH�VKRZV�WKDW�FROOHFWLYH�
EDUJDLQLQJ� EHQHILWV� HPSOR\HUV� LQ� WZR� NH\� ZD\V��
)LUVW�� WKH� FKDQFH� WR� KDYH� D� YRLFH� DW� ZRUN� WKURXJK�
FROOHFWLYH� EDUJDLQLQJ� LV� LWVHOI� KLJKO\� YDOXHG� E\�
HPSOR\HHV�� ZKR� UHSRUW� WKDW� WKH\� YLHZ� EDUJDLQLQJ�
ERWK� DV� D� ZD\� WR� LPSURYH� WKHLU� RZQ� OLYHV� DQG� WR�
PDNH� WKHLU� HPSOR\HUV� PRUH� VXFFHVVIXO�� 5LFKDUG� %��
)UHHPDQ� 	� -RHO� 5RJHUV�� :KDW� :RUNHUV� :DQW� ����
��������6HFRQG��ZRUNHUV�ZKR�KDYH�D�VD\�LQ�ZRUNSODFH�
decisions are “more likely to buy into the firm’s 
processes and objectives,” yielding higher “job 
satisfaction, loyalty, and job tenure” and “reduc[ing]�
WKH� FRVWV� DVVRFLDWHG�ZLWK� WKH� KLULQJ� DQG� WUDLQLQJ� RI�
QHZ� HPSOR\HHV� DQG� SURYLGHV� DQ� LQFHQWLYH� IRU�
LQYHVWPHQW� LQ� HQWHUSULVH�specific skills.” Stephen F. 
%HIRUW�� $� 1HZ� 9RLFH� IRU� WKH� :RUNSODFH�� $� 3URSRVDO�
)RU�$Q�$PHULFDQ�:RUNV�&RXQFLOV�$FW�����0R��/��5HY��
��������������������VHH�DOVR�Samuel Estreicher, “(DV\�
In, Easy Out”: A Future for U.S. Workplace 
5HSUHVHQWDWLRQ�� ��� 0LQQ�� /�� 5HY�� ������ ����� �������
(“FROOHFWLYH�EDUJDLQLQJ�SURYLGHV�D�PHDQV�IRU�ZRUNHUV�
WR� FROOHFWLYHO\� H[SUHVV� WKHLU� SUHIHUHQFH� IRU� >D�
SDUWLFXODU� ZRUNSODFH� SROLF\@� DQG� IRU� SDUWLHV� WR�
GHWHUPLQH� ZKHWKHU� WKH� FROOHFWLYH� EHQHILWV� RXWZHLJK�
the collective costs of its provision”); Kenneth G. 
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'DX�6FKPLGW� 	� $UWKXU� 5�� 7UD\QRU�� 5HJXODWLQJ�
8QLRQV� DQG� &ROOHFWLYH� %DUJDLQLQJ�� LQ� /DERU� DQG�
(PSOR\PHQW� /DZ� DQG� (FRQRPLFV� ���� ���� �.HQQHWK�
*�� 'DX�6FKPLGW� HW� DO�� HGV��� ������ �FROOHFWLYH�
EDUJDLQLQJ� KHOSV�HPSOR\HHV� WR� IHHO�PRUH�XVHIXO�DQG�
HQJDJHG��DQG�KDV�EHHQ� OLQNHG� WR�SURGXFWLYLW\�JDLQV��
LQFOXGLQJ� ORZHU� WXUQRYHU�� VHDUFK�� DQG� UHWUDLQLQJ�
FRVWV���

(PSLULFDO� VWXGLHV� ILQG� WKDW� ZKHUH� PDWXUH�
collective bargaining relationships develop, “unions 
FDQ� LQFUHDVH� ILUP�SURGXFWLYLW\� LQ�FHUWDLQ� LQGXVWULHV��
SDUWLFXODUO\�LI�PDQDJHPHQW�FRQVWUXFWLYHO\�HPEUDFHV��
rather than fights, union contributions.”  Dau�
6FKPLGW� 	� 7UD\QRU� DW� �������� VHH� DOVR� 5LFKDUG� %��
)UHHPDQ� 	� -DPHV� /�� 0HGRII�� :KDW� 'R� 8QLRQV� 'R"�
��� ������� (“unions are associated with greater 
efficiency in most settings”)��VHH�DOVR�/L]DQQH�/\RQV�
	� $QWKRQ\� '�� 9LYHQ]LR�� (PSOR\HH� ,QYROYHPHQW� LQ�
6HDWWOH��5HHQJLQHHULQJ�*RYHUQPHQW�LQ�D�&LW\�/DFNLQJ�
D� )LQDQFLDO� &ULVLV�� ��� 3XE�� 3HUVRQQHO� 0DQDJHPHQW�
��� ������� �GHVFULELQJ� VXFFHVVIXO� ODERU�PDQDJHPHQW�
SDUWQHUVKLS� DLPHG� DW� LPSURYLQJ� ZRUNSODFH�
HIILFLHQF\����

)XUWKHU�� SXEOLF� HPSOR\HUV� KDYH� VXFFHVVIXOO\�
ZRUNHG� ZLWK� ODERU� WR� DFKLHYH� D� YDULHW\� RI� HPSOR\HU�
JRDOV��VXFK�DV�UDWLRQDOL]LQJ�HPSOR\HH�ZRUN�VFKHGXOHV�
RU� ORZHULQJ� KHDOWK� LQVXUDQFH� FRVWV�� )RU� H[DPSOH�� LQ�
3HRULD�� ,/�� D� MRLQW� ODERU�PDQDJHPHQW� WDVN� IRUFH�
WULPPHG� ����� PLOOLRQ� IURP� D� ��� PLOOLRQ� KHDOWK� FDUH�
EXGJHW�� ZKLOH� PDLQWDLQLQJ� KLJK� HPSOR\HH�
VDWLVIDFWLRQ�ZLWK� WKH�SODQ��3DWULFN�3DUVRQV� HW�DO���$�
/DERU�0DQDJHPHQW� $SSURDFK� WR� +HDOWK� &DUH� &RVW�
6DYLQJV�� 7KH� 3HRULD� ([SHULHQFH�� ��� 3XE�� 3HUVRQQHO�
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0DQDJHPHQW� ���� ��� �������� 6LPLODU� H[DPSOHV�
DERXQG�� 6HH�� H�J��� (ULQ� -RKDQVVRQ�� ,PSURYLQJ�
*RYHUQPHQW� 7KURXJK� /DERU�0DQDJHPHQW�
&ROODERUDWLRQ� DQG� (PSOR\HH� ,QJHQXLW\�� -REV� :LWK�
-XVWLFH� (GXF�� )XQG�� ���� �-DQ�� �������
KWWS���ELW�O\��%�Z(U9�� Mayor’s Press Office, 0D\RU�
(PDQXHO�� /DERU� 0DQDJHPHQW� &RRSHUDWLRQ�
&RPPLWWHH�&RPPLW�WR�:RUNLQJ�7RZDUGV�����0LOOLRQ�
LQ� +HDOWK� &DUH� 6DYLQJV� IRU� ������ &LW\� RI� &KLFDJR�
�6HSW�������������KWWS���ELW�O\��'H5�+)�� ,W� LV�HDV\� WR�
VHH� KRZ� XQLRQ� LQYROYHPHQW� PDNHV� D� GLIIHUHQFH� LQ�
WKHVH� GLIILFXOW� VLWXDWLRQV�� QRW� RQO\� GR� PDQ\� XQLRQV�
KDYH� VXEVWDQWLYH� H[SHUWLVH� DERXW� DGPLQLVWHULQJ�
health insurance programs, but a union’s perceived 
OHJLWLPDF\�ZLOO�EH�FULWLFDO�WR�DFKLHYLQJ�HPSOR\HH�EX\�
LQ�WR�HPSOR\HU�FRVW�FXWWLQJ��

)RU� VLPLODU� UHDVRQV�� SXEOLF� HPSOR\HUV� DQG�
XQLRQV� FDQ� DOVR� ZRUN� FROODERUDWLYHO\� WRZDUGV�
LPSURYHPHQWV� LQ� VHUYLFH� GHOLYHU\�� ,Q� 2KLR�� ODERU�
management cooperation led to “millions of dollars 
in savings” across state government, witK� IRUPHU�
Governor George Voinovich observing that “[m]y 
feeling is that labor is key” to successful quality 
management efforts. U.S. Dep’t of Labor, 5HSRUW� RI�
the U.S. Secretary of Labor’s Task Force on 
([FHOOHQFH� LQ� 6WDWH� 	� /RFDO� *RYHUQPHQW� 7KURXJK�
/DERU�0DQDJHPHQW�&RRSHUDWLRQ� �������� DYDLODEOH�DW�
KWWS�����XVD�JRY��NOW�E*�� ,Q� 0DVVDFKXVHWWV�� D� MRLQW�
YHQWXUH� EHWZHHQ� ODERU� XQLRQV� DQG� 0DVV+LJKZD\�
UHVXOWHG� LQ� D� VL[W\� SHUFHQW� UHGXFWLRQ� LQ� ZRUNHUV�
FRPSHQVDWLRQ�FODLPV��VLJQLILFDQW�UHGXFWLRQV�LQ�XVH�RI�
RYHUWLPH�DQG�VLFN�WLPH��DQG�PLOOLRQV�LQ�VDYLQJV��,G���
DYDLODEOH� DW� KWWS�����XVD�JRY��L[�-�H�� $QG� LQ�
&X\DKRJD� &RXQW\�� 2KLR�� WKH� &KLOGUHQ� DQG� )DPLO\�
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6HUYLFHV�DJHQF\�ZRUNHG�ZLWK�WKH�XQLRQ�UHSUHVHQWLQJ�
LWV�HPSOR\HHV�WR�ORZHU�WXUQRYHU�E\�GHYLVLQJ�ZD\V�IRU�
VRFLDO� ZRUNHUV� WR� ZRUN� PRUH� SURDFWLYHO\�� DQG� WKXV�
PDNH� WKHLU� MREV� PRUH� VDWLVI\LQJ�� $OO\QH� %HDFK� DQG�
/LQGD� .RERROLDQ�� 3XEOLF� 6HUYLFH�� 3XEOLF� 6DYLQJV��
&DVH� 6WXGLHV� LQ� /DERU�0DQJHPHQW� ,QLWLDWLYHV� LQ�
)RXU� 3XEOLF� 6HUYLFHV�� 7KH� 3XEOLF� 6HFWRU� /DERU�
0DQDJHPHQW� &RPPLWWHH� 	� 7KH� -RKQ� )�� .HQQHG\�
6FKRRO� RI� *RYHUQPHQW� DW� +DUYDUG� 8QLYHUVLW\�� ���
�������� KWWS���ELW�O\��)1M&6��� ,Q� DOO� RI� WKHVH�
H[DPSOHV��SXEOLF�HPSOR\HH�XQLRQV�SURYLGHG�H[SHUWLVH�
DQG� VHUYHG� DV� FRQGXLWV� IRU� LQIRUPDWLRQ�VKDULQJ�
EHWZHHQ� PDQDJHUV� DQG� IURQW�OLQH� ZRUNHUV�� ZLWK�
SRVLWLYH� UHVXOWV� IRU� WKH� HIILFLHQW� DQG� HIIHFWLYH�
DGPLQLVWUDWLRQ�RI�JRYHUQPHQW�VHUYLFH��

%�� 0DQGDWRU\� $JHQF\� )HHV� $UH� D� )DLU� :D\�
WR� (QVXUH� 8QLRQV� +DYH� WKH� 5HVRXUFHV�
1HFHVVDU\� WR� &DUU\� 2XW� 7KHLU� 6WDWXWRU\�
0DQGDWHV� DQG� $FKLHYH� WKH� 3XEOLF�
%HQHILWV�RI�&ROOHFWLYH�%DUJDLQLQJ��

0DQ\�VWDWHV�WKDW�KDYH�FKRVHQ�WR�PDQDJH�WKHLU�
ZRUNIRUFHV� WKURXJK� FROOHFWLYH� EDUJDLQLQJ� KDYH� DOVR�
FUHDWHG� D� PHFKDQLVP� IRU� GXO\� HOHFWHG� XQLRQV� WR�
FROOHFW�DJHQF\�IHHV�� �$JHQF\�IHHV�GLVWULEXWH�WKH�FRVWV�
RI� H[FOXVLYH� UHSUHVHQWDWLRQ� HTXDOO\� DPRQJ�
UHSUHVHQWHG�ZRUNHUV�WR�ZKRP�D�XQLRQ�RZHV�D�GXW\�RI�
IDLU� UHSUHVHQWDWLRQ��DQG� WKH\�HQVXUH� WKDW� WKH�XQLRQ�
KDV� VXIILFLHQW� UHVRXUFHV� IRU� VWDWHV� WR� DFKLHYH� WKH�
EHQHILWV�RI�FROOHFWLYH�EDUJDLQLQJ���

��� ,Q� YLUWXDOO\� HYHU\� VWDWH� DQG� PXQLFLSDOLW\�
WKDW� EDUJDLQV� FROOHFWLYHO\� ZLWK� LWV� HPSOR\HHV�� WKH�
REOLJDWLRQ� WR� EDUJDLQ� LV� WULJJHUHG� ZKHQ� D� XQLRQ� LV�
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HOHFWHG� WR� UHSUHVHQW� DOO� RI� WKH� HPSOR\HHV� LQ� D�
EDUJDLQLQJ� XQLW� –� WKLV� LV� NQRZQ� DV� the “exclusive 
representation” system���6HH�� H�J��� �� ,OO�� &RPS�� 6WDW��
�������� ������; Cal. Gov’t Code��� ������� ��������
([FOXVLYH� UHSUHVHQWDWLRQ� LV� PXFK� PRUH�
VWUDLJKWIRUZDUG� WKDQ� DOWHUQDWLYHV� VXFK� DV�
EDUJDLQLQJ� ZLWK� PXOWLSOH� HPSOR\HH� UHSUHVHQWDWLYHV��
2QO\� WKUHH� VWDWHV� KDYH� HYHU� H[SHULPHQWHG� ZLWK�
SURSRUWLRQDO� XQLRQ� UHSUHVHQWDWLRQ�� DQG� WZR� RI� WKHP�
UDSLGO\�DEDQGRQHG�WKDW�LQLWLDWLYH���0DUWLQ�+��0DOLQ��

�������������������������������������������������
� �3HWLWLRQHU� PDNHV� WZR� PLVOHDGLQJ� FODLPV� DERXW� WKH�

QDWXUH� RI� H[FOXVLYH� UHSUHVHQWDWLRQ�� )LUVW�� KH� REVHUYHV� WKDW�
union membership “skyrocketed” in states that adopted 
H[FOXVLYH� UHSUHVHQWDWLRQ�� DV� FRPSDUHG� WR� VWDWHV� WKDW� EDQ�
H[FOXVLYH� UHSUHVHQWDWLRQ�� LPSO\LQJ� WKDW� H[FOXVLYH�
UHSUHVHQWDWLRQ� DORQH� LV� HQRXJK� WR� HQFRXUDJH� XQLRQ�
PHPEHUVKLS�� 3HW�� %U�� DW� ��� Q����� %XW� WKH� ODWWHU� VWDWHV� GR� QRW�
MXVW� EDQ� H[FOXVLYH� UHSUHVHQWDWLRQ� –� WKH\� HLWKHU� PDNH� SXEOLF�
VHFWRU� FROOHFWLYH� EDUJDLQLQJ� LOOHJDO�� RU� WKH\� PDNH� QR� SURYLVLRQ�
IRU� PDQGDWRU\� EDUJDLQLQJ�� 6HH� 0LOOD� 6DQHV� 	� -RKQ� 6FKPLWW��
5HJXODWLRQ�RI�3XEOLF�6HFWRU�&ROOHFWLYH�%DUJDLQLQJ�LQ�WKH�6WDWHV��
Center for Econ. & Pol’y Research, 5 (March 2014), 
KWWS���ELW�O\��'EH�LM�� (PSOR\HHV� ZKR� GR� MRLQ� XQLRQV� LQ� WKRVH�
states presumably do so in order to participate in the unions’ 
RWKHU�DFWLYLWLHV��VXFK�DV�OREE\LQJ�DQG�SROLWLFDO�DGYRFDF\��

6HFRQG��3HWLWLRQHU�ZULWHV�WKDW�XQLRQV�DVVXPH�WKH�UROH�RI�
exclusive representative “voluntarily.” Pet. Br. at 43. But a 
FRUROODU\� RI� WKH�H[FOXVLYH� UHSUHVHQWDWLRQ� V\VWHP� LV� WKDW� SXEOLF�
HPSOR\HUV� ZLOO� QRW� EDUJDLQ� ZLWK� D� ODERU� XQLRQ� WKDW� GRHV� QRW�
KDYH� WKDW� VWDWXV�� $� XQLRQ� WKDW� GLVFODLPHG� H[FOXVLYH�
UHSUHVHQWDWLYH� VWDWXV� ZRXOG� KDYH� QR� ULJKW� WR� UHSUHVHQW� DQ\�
HPSOR\HHV� LQ� EDUJDLQLQJ�� 6HH�� H�J��� �� ,OO�� &RPS�� 6WDW�� �� ������
��������

��7KH� WKLUG�� 7HQQHVVHH�� DGRSWHG� D� V\VWHP� LQ� ����� WKDW�
SHUPLWV�DQ\�UHSUHVHQWDWLYH�FKRVHQ�E\�DW�OHDVW�ILIWHHQ�SHUFHQW�RI�
teachers to participate in “collaborative conferencing” with 
VFKRRO�GLVWULFWV��7HQQ��&RGH�$QQ����������������������
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$QQ� &�� +RGJHV� 	� -RVHSK� (�� 6ODWHU�� 3XEOLF� 6HFWRU�
(PSOR\PHQW��&DVHV�DQG�0DWHULDOV�������G�HG����������

:KHQ�DFWLQJ�DV�DQ�H[FOXVLYH�UHSUHVHQWDWLYH��D�
ODERU� XQLRQ� KDV� D� GXW\� WR� UHSUHVHQW� IDLUO\� DOO�
HPSOR\HHV� ZLWKLQ� WKH� EDUJDLQLQJ� XQLW�� 6WHHOH� Y��
/RXLVYLOOH�	�1�5��&R�������8�6������������������(“,W�LV�
D�SULQFLSOH�RI�JHQHUDO�DSSOLFDWLRQ�WKDW�WKH�H[HUFLVH�RI�
D� JUDQWHG� SRZHU� WR� DFW� LQ� EHKDOI� RI� RWKHUV� LQYROYHV�
WKH�DVVXPSWLRQ�WRZDUG�WKHP�RI�D�GXW\�WR�H[HUFLVH�WKH�
SRZHU� LQ� WKHLU� LQWHUHVW� DQG� EHKDOI�� DQG� WKDW� VXFK� D�
JUDQW�RI�SRZHU�ZLOO�QRW�EH�GHHPHG� WR�GLVSHQVH�ZLWK�
DOO�GXW\�WRZDUG�WKRVH�IRU�ZKRP�LW�LV�H[HUFLVHG�XQOHVV�
so expressed.”); Lehnert v. Ferris Faculty Ass’n�� ����
8�6�� ����� ���� ������� �6FDOLD�� -��� FRQFXUULQJ� LQ� SDUW�
DQG� GLVVHQWLQJ� LQ� SDUW) (“Our First Amendment 
MXULVSUXGHQFH� WKHUHIRUH� UHFRJQL]HV� D� FRUUHODWLRQ�
EHWZHHQ� WKH� ULJKWV� DQG� WKH� GXWLHV� RI� WKH� XQLRQ�� RQ�
WKH� RQH� KDQG�� DQG� WKH� QRQXQLRQ� PHPEHUV� RI� WKH�
bargaining unit, on the other.”).� ,Q� OLJKW� RI� WKH�
UHODWLRQVKLS� EHWZHHQ� H[FOXVLYH� UHSUHVHQWDWLRQ� DQG�
WKH� GXW\� RI� IDLU� UHSUHVHQWDWLRQ�� DJHQF\� IHHV� IDLUO\�
GLVWULEXWH� WKH� FRVWV� RI� a union’s� REOLJDWLRQV� WR�
UHSUHVHQW� DOO� HPSOR\HHV� LQ� D� EDUJDLQLQJ� XQLW��
Moreover, this “constellation of powers, privileges, 
duties, and restrictions unique to labor relations” 
DOVR� MXVWLILHV� WUHDWLQJ� XQLRQV� GLIIHUHQWO\� WKDQ� RWKHU�
W\SHV� RI� DVVRFLDWLRQV� –� ZKLFK� FDQQRW� FRPSHO� GXHV��
EXW� DOVR� GR� QRW� EHDU� REOLJDWLRQV� WR� QRQPHPEHUV��
&\QWKLD� (VWOXQG�� $UH� 8QLRQV� D� &RQVWLWXWLRQDO�
$QRPDO\"�� ���� 0LFK�� /�� 5HY�� ����� ���� ����������VHH�
DOVR�/HKQHUW�����8�6��DW������

�������������������������������������������������
��(VWOXQG�GHYHORSV�WKH�WKHVLV�WKDW�ODERU�ODZ�UHVWULFWV�DQG�

HPSRZHUV�ODERU�XQLRQV�LQ�ZD\V�WKDW�VHW�WKHP�DSDUW�IURP�RWKHU�
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*LYHQ� SXEOLF� VHFWRU� XQLRQV’� UHVSRQVLELOLWLHV��
WKH� HFRQRPLF� FRQVHTXHQFHV� RI� HOLPLQDWLQJ� DJHQF\�
IHHV� DUH� HDV\� WR� SUHGLFW�� (YHQ� DQ� HPSOR\HH� ZKR�
GHVLUHV� XQLRQ� UHSUHVHQWDWLRQ� PD\� UDWLRQDOO\� GHFLGH�
QRW� WR� SD\� D� YROXQWDU\� UHSUHVHQWDWLRQ� IHH�ZKHQ� WKH�
EHQHILWV� RI� XQLRQ� UHSUHVHQWDWLRQ� –� LQFOXGLQJ�
LQGLYLGXDOL]HG�EHQHILWV�OLNH�JULHYDQFH�UHSUHVHQWDWLRQ�
–�FDQQRW�EH�ZLWKKHOG�IURP�QRQ�SD\HUV�� �6HH�0DQFXU�
2OVRQ�� 7KH� /RJLF� RI� &ROOHFWLYH� $FWLRQ�� 3XEOLF� *RRGV�
DQG�WKH�7KHRU\�RI�*URXSV����������������(“A rational 
ZRUNHU� ZLOO� QRW� YROXQWDULO\� FRQWULEXWH� WR� D� �ODUJH��
XQLRQ� SURYLGLQJ� D� FROOHFWLYH� EHQHILW� VLQFH� KH� DORQH�
ZRXOG� QRW� SHUFHSWLEO\� VWUHQJWKHQ� WKH� XQLRQ�� DQG�
VLQFH� KH� ZRXOG� JHW� WKH� EHQHILWV� RI� DQ\� XQLRQ�
DFKLHYHPHQWV� ZKHWKHU� RU� QRW� KH� VXSSRUWHG� WKH�
union.”)�� 7KLV� &RXUW� KDV� DOVR� DFNQRZOHGJHG� WKLV�
HFRQRPLF� UHDOLW\�� 6HH� +DUULV� Y�� 4XLQQ�� ���� 6�&W��
�������������������$ERRG������8�6��DW����������

5HVHDUFK� FRQILUPV� WKH� LQWXLWLYH� SURSRVLWLRQ�
WKDW� ZKHQ� a union’s VHUYLFHV� DUH� DYDLODEOH� ZLWK� RU�
ZLWKRXW� SD\PHQW�� PDQ\� ZLOO� FKRRVH� QRW� WR� SD\��
-HIIUH\� +�� .HHIH�� $� 5HFRQVLGHUDWLRQ� DQG� (PSLULFDO�
Evaluation of Wellington’s & Winter’s, 7KH� 8QLRQV�
����������������������������������������������������������������������������������������������������
YROXQWDU\� DVVRFLDWLRQV�� ZKLFK� EHDU� QR� OHJDO� UHVSRQVLELOLWLHV� WR�
QRQ�PHPEHUV�� VXIIHU� QRQH� RI� WKH� UHVWULFWLRQV� RQ� VSHHFK� DQG�
DFWLRQ�� DQG� EHDU� QRQH� RI� WKH� RWKHU� REOLJDWLRQV� LPSRVHG� RQ�
XQLRQV� E\� WKH� ����� 7DIW�+DUWOH\� $PHQGPHQWV� DQG� �����
/DQGUXP�Griffin Act.  As she explains, Congress’s carefully 
FDOLEUDWHG� VWDWXWRU\� VFKHPH� IRU�UHJXODWLQJ� LQGXVWULDO� UHODWLRQV�
DQG�DFKLHYLQJ�ODERU�SHDFH�UHTXLUHV�WKH�FRQWLQXHG�H[LVWHQFH�RI�D�
fair mechanism for funding the unions’ obligations, not only to 
HQVXUH� WKH� HIILFLHQW� RSHUDWLRQ� RI� WKH� VWDWXWRU\� EDUJDLQLQJ�
UHJLPHQ�LQ�WKH� LQWHUHVW�RI�DOO�DIIHFWHG�SDUWLHV��EXW�EHFDXVH�WKH�
DYDLODELOLW\�RI�VXFK�IXQGLQJ�ZDV�DQ�HVVHQWLDO�FRUQHUVWRQH�RI�WKH�
OHJLVODWLYH�FRPSURPLVH���,G��DW����������������������������������
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And the Cities, 34 Comp. Lab. L. & Pol’y J. 251, 258 
������� �“[p]ublic sector open shop laws reduced 
DYHUDJH� HPSOR\HH� GHSDUWPHQWDO� XQLRQL]DWLRQ� E\�
����� IRU� ILUH� VHUYLFHV�� ���� IRU� KLJKZD\V�� ���� IRU�
sanitation, and 15% for police” and describing 
research finding “union density is almost double 
ZKHUH� XQLRQV� DUH� DOORZHG� WR� QHJRWLDWH� DJHQF\� VKRS�
XQLRQ�VHFXULW\�SURYLVLRQV��XVLQJ�&36�GDWD�IURP������
to 2004.”); VHH�DOVR�-HIIUH\�+��.HHIH��2Q�)ULHGULFKV�Y��
&DOLIRUQLD� 7HDFKHUV� $VVRFLDWLRQ�� 7KH� ,QH[WULFDEOH�
/LQNV� %HWZHHQ� ([FOXVLYH� 5HSUHVHQWDWLRQ�� $JHQF\�
)HHV�� DQG� WKH� 'XW\� RI� )DLU� 5HSUHVHQWDWLRQ�� (FRQ��
Pol’y Inst.� �������� KWWS���ELW�O\��P.[�%T�� %DUU\� 7��
+LUVFK�	�'DYLG�$��0DFSKHUVRQ�� 8QLRQ�0HPEHUVKLS�
DQG�&RYHUDJH�'DWDEDVH�IURP�WKH�&XUUHQW�3RSXODWLRQ�
6XUYH\�����,QGXV��	�/DERU�5HODWLRQV�5HY����������–
��� �������� /LNHZLVH�� ZKHQ� 0LFKLJDQ� UHFHQWO\�
HOLPLQDWHG� DJHQF\� IHHV� IRU� XQLRQ�UHSUHVHQWHG� SXEOLF�
VHFWRU� ZRUNHUV�� XQLRQ� PHPEHUVKLS� IHOO�� 6HH� 8�6��
Dep’t of Labor, 8QLRQ�$IILOLDWLRQ�RI�(PSOR\HG�:DJH�
	� 6DODU\� :RUNHUV� %\� 6WDWH�� DYDLODEOH� DW�
KWWS���ELW�O\��P6ODP��� VHH� DOVR� .HHIH�� ,QH[WULFDEOH�
/LQNV�DW������And, following this Court’s decision in 
+DUULV� Y�� 4XLQQ�� DQ� DGYRFDF\� JURXS� WRRN� FUHGLW� IRU�
FRQYLQFLQJ� IRUW\� SHUFHQW� RI� 2UHJRQ� KRPHFDUH�
ZRUNHUV� ZKR� ZHUH� FRYHUHG� E\� WKH� GHFLVLRQ� WR� VWRS�
SD\LQJ�XQLRQ�GXHV�RU�IHHV��%HQ�6WUDND�����3HUFHQW�RI�
2UHJRQ� &DUHJLYHUV� /HDYH� 6(,8� $IWHU� )UHHGRP�
)RXQGDWLRQ� 2XWUHDFK�� )UHHGRP� )RXQG�� �-XO�� ����
�������KWWS���ELW�O\��P$=N�\���
�������������������������������������������������

��7KH�VDPH�RUJDQL]DWLRQ�DOVR�UHFHQWO\�VHQW�DQ�HPSOR\HH�
GUHVVHG�DV�6DQWD�&ODXV�WR�VWDQG�RXWVLGH�JRYHUQPHQW�EXLOGLQJV�
LQ� :DVKLQJWRQ�� 7KH� JURXS� HQFRXUDged workers to “give 
themselves a present worth several hundred dollars” by opting 
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3HUKDSV�VRPH�RI�WKHVH�ZRUNHUV�DUH�GLVVHQWHUV�
ZKR�REMHFWHG� WR�XQLRQ� UHSUHVHQWDWLRQ�DQG� FKRVH�QRW�
WR� SD\� XQLRQ� GXHV� RQ� WKDW� EDVLV�� %XW� RWKHUV� VXUHO\�
GHFLGHG� QRW� WR� VXEVLGL]H� WKHLU� FR�workers’ union 
UHSUHVHQWDWLRQ� –� DQG� LQVWHDG� WR� EH� VXEVLGL]HG� E\�
RWKHUV� –� WR� VDYH� PRQH\�� 6HH� &DVH\� ,FKQLRZVNL� 	�
-HIIUH\�6��=D[��5LJKW�WR�:RUN�/DZV��)UHH�5LGHUV��DQG�
8QLRQL]DWLRQ� LQ� WKH� /RFDO� 3XEOLF� 6HFWRU�� �� -�� /DE��
(FRQ�� ����� ���� ������� �HPSLULFDO� VWXG\� FRQFOXGLQJ�
that the “free�ULGHU� K\SRWKHVLV� SURYLGHV� D� PRUH�
FRPSHOOLQJ� H[SODQDWLon” of membership decline in 
ULJKW�WR�ZRUN� VWDWHV� WKDQ� LGHRORJLFDO� RSSRVLWLRQ� WR�
XQLRQ�UHSUHVHQWDWLRQ����

(PSOR\HH� IUHH� ULGLQJ� XQGHUPLQHV� states’ 
LQWHUHVWV� LQ� HTXLWDEOH� ZRUNIRUFH� SROLFLHV� DQG� ULVNV�
VRZLQJ�GLVVHQW�LQ�WKH�ZRUNSODFH��$ERRG������8�6��DW�
������� �UHFRJQL]LQJ� WKH� VWDWH� LQWHUHVW� LQ� IDLUO\�
GLVWULEXWLQJ� FROOHFWLYH� EDUJDLQLQJ� FRVWV��� $UQHWW� Y��
.HQQHG\�� ���� 8�6�� ����� ���� ������� �3RZHOO�� -���
FRQFXUULQJ���GLVFXVVLQJ�QHHG�IRU�SXEOLF�HPSOR\HUV�WR�
PDLQWDLQ� ZRUNSODFH� GLVFLSOLQH�� PRUDOH�� ZRUNSODFH�
KDUPRQ\�� DQG� HIILFLHQF\��� 0RUHRYHU�� WR� WKH� H[WHQW�
VWDWHV� DGRSW� SXEOLF� VHFWRU� FROOHFWLYH� EDUJDLQLQJ�
VWDWXWHV� EHFDXVH� WKH\� SUHIHU� WKDW� PHWKRG� RI� VHWWLQJ�
SD\�UDWHV�DQG�RWKHU�ZRUNLQJ�FRQGLWLRQV��WKDW�LQWHUHVW�
LV� DOVR� XQGHUPLQHG�� UHVHDUFK� VKRZV� WKDW� ULJKW�WR�
ZRUN� ODZV� PDNH� LW� OHVV� OLNHO\� WKDW� SXEOLF� VHFWRU�
����������������������������������������������������������������������������������������������������
RXW� RI� WKH� QRQ�PDQGDWRU\� SRUWLRQ� RI� XQLRQ� GXHV� –� DQ� DSSHDO�
DLPHG� DW� HQFRXUDJLQJ� ZRUNHUV� WR� PDNH� WKH� HFRQRPLFDOO\�
UDWLRQDO�GHFLVLRQ� WR� RSW� RXW� UHJDUGOHVV� RI� WKHLU� VXSSRUW� IRU� WKH�
union’s non�FKDUJHDEOH� DFWLYLWLHV�� DV� GLVFXVVHG� IXUWKHU� LQ� WKH�
QH[W� SDUDJUDSK�� )UHHGRP� )RXQGDWLRQ� 6DQWD� 'HOLYHUV� 2SW�2XW�
0HVVDJH�WR�)RUFLEO\�8QLRQL]HG�6WDWH�:RUNHUV��)UHHGRP�)RXQG��
�'HF�������������KWWS���ELW�O\��'X:V34��

http://bit.ly/2DuWsPQ
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EDUJDLQLQJ� XQLWV� ZLOO� IRUP�� -HIIUH\� 6�� =D[� 	� &DVH\�
,FKQLRZVNL�� ([FOXGDELOLW\� DQG� WKH� (IIHFWV� RI� )UHH�
5LGHUV��5LJKW�WR�:RUN�/DZV�DQG�/RFDO�3XEOLF�6HFWRU�
8QLRQL]DWLRQ�� ��� 3XE�� )LQDQFH� 4XDUWHUO\� ����� ����
��������

��� &ORVHO\� UHODWHG�� WKH� UHSUHVHQWDWLRQ� ZLWK�
ZKLFK� HOHFWHG� XQLRQV� DUH� WDVNHG� LV� H[SHQVLYH�� DQ�
XQGHU�UHVRXUFHG� XQLRQ� ZLOO� EH� OHVV� DEOH� WR� SURYLGH�
WKH�EHQHILWV�RI�SXEOLF�VHFWRU�EDUJDLQLQJ�DQG�PD\�DOVR�
EH� XQDEOH� WR� FDUU\� RXW� LWV� VWDWXWRU\� GXWLHV�� 7KH�
HPSOR\HU�VLGH� EHQHILWV� RI� SXEOLF� VHFWRU� FROOHFWLYH�
EDUJDLQLQJ�–�VXFK�DV�SURYLGLQJ�D�SURGXFWLYH�FKDQQHO�
IRU�HPSOR\HH�YRLFH�E\�ERWK�QHJRWLDWLQJ�DQG�HQIRUFLQJ�
FRQWUDFWV� YLD� JULHYDQFH� SURFHHGLQJV�� DQG� ZRUNLQJ�
FROODERUDWLYHO\�ZLWK�PDQDJHPHQW�WR�VROYH�ZRUNSODFH�
SUREOHPV� –� UHTXLUH� WUDLQHG� XQLRQ� VWDII� DQG� RWKHU�
UHVRXUFHV�� )RU� H[DPSOH�� FRPSHWHQW� EDUJDLQLQJ� RYHU�
HYHQ� UHODWLYHO\� VWUDLJKWIRUZDUG� ZDJHV� DQG� EHQHILWV�
IRU�D�JURXS�RI�SXEOLF�HPSOR\HHV�DW�YDULRXV�VWDJHV�RI�
WKHLU� FDUHHUV� UHTXLUHV� WKH� VHUYLFHV� RI� FRPSHQVDWLRQ�
FRQVXOWDQWV��DFWXDULHV��DQG�ODZ\HUV��(YHQ�SURFHVVLQJ�
D� VLQJOH� JULHYDQFH� W\SLFDOO\� LQYROYHV� QRW� MXVW� WKH�
FRVWV� RI� SD\LQJ� WKH� XQLRQ�HPSOR\HH� UHSUHVHQWDWLYH�
ZKR� DSSHDUV� EHIRUH� WKH� DUELWUDWRU�� EXW� DOVR� KDOI� RI�
WKH�DUELWUDWRU’s fee and expenses. William B. Gould 
,9�� .LVVLQJ� &RXVLQV"� 7KH� )HGHUDO� $UELWUDWLRQ� $FW�
DQG� 0RGHUQ� /DERU� $UELWUDWLRQ�� ��� (PRU\� /�-�� �����
������������

$V� WKLV� &RXUW� KDV� UHFRJQL]HG�� ODERU� XQUHVW�
PD\�UHVXOW�LI�GLVVDWLVIDFWLRQ�ZLWK�DQ�XQGHU�UHVRXUFHG�
XQLRQ� OHDGV� HPSOR\HHV� WR� VHHN� RXW� D� UHSUHVHQWDWLYH�
WKDW� LV� EHWWHU� DEOH� WR� SHUIRUP� LWV� GXWLHV�� 6HH� 3HUU\�
Educ. Assoc. v. Perry Local Educators’ Assoc.�� ����
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8�6��������� ������� (the “exclusion of the rival union 
PD\� UHDVRQDEO\� EH� FRQVLGHUHG� D� PHDQV� RI� LQVXULQJ�
ODERU�peace” by preventing the employer from 
“becoming a battlefield for inter�XQion squabbles”); 
$ERRG�� ���� 8�6�� DW� ���� (discussing the “confusion 
DQG� FRQIOLFW� WKDW� FRXOG� DULVH� LI� ULYDO� �� �� �� XQLRQV��
KROGLQJ� TXLWH� GLIIHUHQW� YLHZV� DV� WR� >WHUPV� DQG�
FRQGLWLRQV�RI�HPSOR\PHQW@��HDFK�VRXJKW�WR�REWDLQ�WKH�
employer’s agreement”). Moreover, when unions are 
DW� ULVN� RI� ORVLQJ� IXQGLQJ� IURP� DQ\� HPSOR\HH�
GLVVDWLVILHG� ZLWK� DQ\� DVSHFW� RI� WKH� UHSUHVHQWDWLRQ��
they may respond by concluding that they “must 
SURFHVV�HYHU\�JULHYDQFH��SODFDWH�HYHU\�PHPEHU��ILJKW�
IRU� HYHU\� OLWWOH� FDXVH�� LQ� RUGHU� WR� KROG� LWV�
PHPEHUVKLS�� �7KH� VHFXUH�XQLRQ�� RQ� WKH�RWKHU�KDQG��
FDQ� WHOO� RII� D� PHPEHU� MXVW� DV� ZHOO� DQG� VRPHWLPHV�
better than management can.” Md. Dep’t of Labor, 
/LFHQVLQJ� DQG� 5HJXODWLRQ�� &ROOHFWLYH� %DUJDLQLQJ� IRU�
0DU\ODQG� 3XEOLF� (PSOR\HHV�� $� 5HYLHZ� RI� 3ROLF\�
,VVXHV�DQG�2SWLRQV�������������

(liminating states’ choice to permit or require 
DJHQF\�IHHV�ZRXOG�QRW�RQO\�OHDYH�VWDWHV�YXOQHUDEOH�WR�
LQWUD�ZRUNIRUFH� FRQIOLFW� DQG� UHVHQWPHQW� DV� VRPH�
ZRUNHUV� IUHH�ULGH� RQ� RWKHUV�� EXW� ZRXOG� DOVR� OHDYH�
VWDWHV�OHVV�DEOH�WR�FRPSHWH�ZLWK�WKH�SULYDWH�VHFWRU�IRU�
WKH� EHVW� ZRUNHUV� DQG� UHVSRQG� WR� HPSOR\HH�
GLVVDWLVIDFWLRQ� WKURXJK� FROOHFWLYH� EDUJDLQLQJ�� 2I�
FRXUVH�� WKH� SURVSHFW� RI� ZRUNSODFH� GLVUXSWLRQ� SRVHV�
VSHFLDO� FRQFHUQV� IRU� SXEOLF� HPSOR\HUV� DQG�
DGPLQLVWUDWRUV��,W�DOVR�SUHVHQWV�D�FHUWDLQ�LURQ\�–�DV�
GLVFXVVHG�DERYH�� WKH� VSHHG\� UHVROXWLRQ�RI�ZRUNSODFH�
GLVSXWHV� RU� GLVDJUHHPHQWV� LV� RQH� VLJQLILFDQW� UHDVRQ�
VWDWHV�DOORZ�SXEOLF�HPSOR\HHV�WR�EDUJDLQ�FROOHFWLYHO\��
<HW�LI�VWDWHV�FDQQRW�HQVXUH�WKDW�DQ�HOHFWHG�XQLRQ�KDV�
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WKH� ILQDQFLDO� PHDQV� WR� FRPSHWHQWO\� UHSUHVHQW� LWV�
PHPEHUV�� WKH\� PD\� ORVH� WKH� YHU\� EHQHILWV� WKDW� OHG�
WKHP� WR� DXWKRUL]H� FROOHFWLYH� EDUJDLQLQJ� LQ� WKH� ILUVW�
SODFH���

,,��This Court’s Cases Concerning the 
0DQDJHULDO� 5LJKWV� RI� 3XEOLF� (PSOR\HUV�
+DYH� 5HSHDWHGO\� $IILUPHG� 7KDW� $ERRG�
6WUXFN� WKH� $SSURSULDWH� )LUVW� $PHQGPHQW�
%DODQFH��

,Q� $ERRG, this Court wrote that “[t]he 
JRYHUQPHQWDO�LQWHUHVWV�DGYDQFHG�E\�WKH�DJHQF\�VKRS�
SURYLVLRQ�LQ�WKH�0LFKLJDQ�VWDWXWH�DUH�PXFK�WKH�VDPH�
DV� WKRVH� SURPRWHG� E\� VLPLODU� SURYLVLRQV� LQ� IHGHUDO�
[private sector] labor law.” 431 U.S. at 224��,Q�RWKHU�
ZRUGV��WKH�FRXUW�YLHZHG�WKH�ODERU�SHDFH�LQWHUHVWV�LQ�
WKH� 1/5$� FRQWH[W� DQG� LQ� WKH� SXEOLF� VHFWRU� DV�
VLPLODU�� %XW� LI� DQ\WKLQJ�� WKDW� FRPSDULVRQ�
XQGHUYDOXHV� states’ interests in LPSOHPHQWLQJ� WKHLU�
RZQ� ODERU� UHODWLRQV� SROLFLHV� DV� FRPSDUHG� WR�
Congress’s interest in setting labor relations policy 
IRU� WKH�SULYDWH� VHFWRU���$V�GLVFXVVHG� LQ� WKH� SUHYLRXV�
VHFWLon, states’ and municipalities’ KDYH� YDULHG�
LQWHUHVWV� LQ� VWUXFWXULQJ� FROOHFWLYH� EDUJDLQLQJ� ZLWK�
WKHLU� RZQ� ZRUNIRUFHV�� LQ� DGGLWLRQ� WR� ODERU� SHDFH��
HIILFLHQWO\� GHWHUPLQLQJ� FRPSHQVDWLRQ� DQG� RWKHU�
ZRUNLQJ� FRQGLWLRQV�� REWDLQLQJ� HPSOR\HH� EX\�LQ� DQG�
UHGXFLQJ�WXUQRYHU��DQG�VXEVWDQWLYH�LPSURYHPHQWV�LQ�

�������������������������������������������������
� �6LQFH� $ERRG�� WKLV� &RXUW� KDV� KHOG� DV� PXFK� LQ� WKH�

FRQFHSWXDOO\� DQDORJRXV� (OHYHQWK� $PHQGPHQW� FRQWH[W�� 6HH�
.LPHO� Y�� )ORULGD� %G�� RI� 5HJHQWV�� ���� 8�6�� ���� ��� ������� �WKH�
ADEA was a proper exercise of Congress’s commerce power, but 
QRW�D�SURSHU�DEURJDWLRQ�RI�VWDWH�VRYHUHLJQ�LPPXQLW\���
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VHUYLFH�GHOLYHU\�� MXVW� WR�QDPH�D� IHZ�� 7KXV��ZKHUHDV�
&RQJUHVV� FUHDWHG� D� ODERU� UHODWLRQV� IUDPHZRUN� WKDW�
PRVWO\� OHIW� WKH� VXEVWDQFH� RI� FROOHFWLYH� EDUJDLQLQJ�
agreements to the “free play of economic forces,” 
/odge 76, Int’l Ass’Q� RI� 0DFKLQLVWV� 	� $HURVSDFH�
:RUNHUV��$)/�&,2�Y��:LVF��Emp’t Relations Comm’Q��
���� 8�6�� ����� ���� ������� �LQWHUQDO� TXRWDWLRQ� PDUNV�
DQG� FLWDWLRQ� RPLWWHG��� SXEOLF� VHFWRU� HPSOR\HUV� KDYH�
LQWHUVHFWLQJ� VRYHUHLJQ� DQG� PDQDJHULDO� LQWHUHVWV� LQ�
DUUDQJLQJ� WKHLU� ODERU� UHODWLRQV� PRGHOV� WR� DFKLHYH�
WKHLU�RZQ�VXEVWDQWLYH�JRDOV��WKHVH�LQFOXGH�WKH�KLULQJ�
DQG�UHWHQWLRQ�RI�ZHOO�TXDOLILHG�ZRUNHUV��WKH�HIILFLHQW�
UHVROXWLRQ� RI� GLVSXWHV�� DQG� WKH� SURYLVLRQ� RI�
FRQWLQXRXV�SXEOLF�VHUYLFH�����

7KLV�&RXUW�KDV�UHFRJQL]HG�LQ�FRXQWOHVV�FDVHV�WKDW�
JRYHUQPHQWV� DFWLQJ� LQ� WKHLU� PDQDJHULDO� FDSDFLW\�
KDYH� VLJQLILFDQWO\� more power to control workers’ 
VSHHFK� WKDQ� JRYHUQPHQWV� DFWLQJ� LQ� WKHLU� VRYHUHLJQ�
FDSDFLWLHV� KDYH� RYHU� QRQ�HPSOR\HH� FLWL]HQV�� 7KDW�
SULQFLSOH�LV�HVSHFLDOO\�IRUFHIXO�LQ�WKH�FRQWH[W�RI�VWDWH�
DQG�ORFDO�JRYHUQPHQWV��ZKHUH�IHGHUDOLVP�DOVR�ZHLJKV�
LQ�IDYRU�RI�VWDWes’ managerial authority. 6HH�.HOOH\�Y��
-RKQVRQ�� ���� 8�6�� ����� ���� ������� (states’ 
managerial choices are entitled to “the same sort of 
SUHVXPSWLRQ� RI� OHJLVODWLYH� YDOLGLW\� DV� DUH� VWDWH�

�������������������������������������������������
���$V� GLVFXVVHG� DERYH�� VRPH� VWDWHV� DQG� PXQLFLSDOLWLHV�

DGRSWHG� IRUPDO� FROOHFWLYH� EDUJDLQLQJ� VWUXFWXUHV� WR� SURYLGH� D�
FKDQQHO�WR�UHVROYH�ZRUNSODFH�GLVSXWHV�DQG�DYHUW�VWULNHV��7R�EH�
FOHDU�� WKH�SKHQRPHQRQ�RI�VWULNHV�E\�SXEOLF�VHFWRU�ZRUNHUV�� VHH�
JHQHUDOO\� =LVNLQG�� VXSUD�� SURPSWHG� VRPH� SXEOLF� HPSOR\HUV� WR�
DGRSW�FROOHFWLYH�EDUJDLQLQJ�–�QRW�WKH�RWKHU�ZD\�DURXQG��$V�WKH�
UHVHDUFK� FLWHG� LQ� QRWH� ��� VXSUD�� VKRZV�� WKDW� ZDV� D� UHDVRQDEOH�
UHVSRQVH�� EHFDXVH� IRUPDO� FROOHFWLYH� EDUJDLQLQJ� DQG� GLVSXWH�
UHVROXWLRQ�PHFKDQLVPV�KDYH�EHHQ�VKRZQ�WR�UHGXFH�VWULNHV��
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FKRLFHV� GHVLJQHG� WR� SURPRWH� RWKHU� DLPV� ZLWKLQ� WKH�
cognizance of the State's police power”). The outcome 
LQ� WKLV� FDVH� VKRXOG� EH� QR� GLIIHUHQW�� LQGHHG�� LW� LV�
SHWLWLRQHU� ZKR� VHHNV� DQ� DQRPDORXV� GHSDUWXUH� IURP�
VHWWOHG�ODZ��

*LYHQ� WKHLU� UHVSRQVLELOLWLHV� RYHU� FRUH�
JRYHUQPHQWDO�IXQFWLRQV��VWDWHV�DQG�ORFDOLWLHV�UHTXLUH�
VLJQLILFDQW�DXWRQRP\�LQ�ZRUNIRUFH�PDQDJHPHQW��)RU�
that reason, this Court has “RIWHQ� UHFRJQL]HG� WKDW�
JRYHUQPHQW� KDV� VLJQLILFDQWO\� JUHDWHU� OHHZD\� LQ� LWV�
GHDOLQJV�ZLWK�FLWL]HQ�HPSOR\HHV�WKDQ�LW�GRHV�ZKHQ�LW�
EULQJV� LWV� VRYHUHLJQ� SRZHU� WR� EHDU� RQ� FLWL]HQV� DW�
large.” Engquist v. Or. Dep’t. of Agric.������8�6�������
������������VHH�DOVR�%RURXJK�RI�'XU\HD�Y��*XDUQLHUL��
���� 6�� &W�� ������ ����� ������� (“The government's 
LQWHUHVW� LQ� PDQDJLQJ� LWV� LQWHUQDO� DIIDLUV� UHTXLUHV�
SURSHU� UHVWUDLQWV� RQ� WKH� LQYRFDWLRQ� RI� ULJKWV� E\�
HPSOR\HHV� ZKHQ� WKH� ZRUNSODFH� RU� WKH� JRYHUQPHQW�
employer's responsibilities may be affected.”); 
:DWHUV� Y�� &KXUFKLOO�� ���� 8�6�� ����� ���� �������
(plurality opinion) (“The government as employer 
LQGHHG� KDV� IDU� EURDGHU� SRZHUV� WKDQ� GRHV� WKH�
JRYHUQPHQW�DV�VRYHUHLJQ�”); 8QLWHG�3XE��:RUNHUV�RI�
$P�� Y�� 0LWFKHOO�� ���� 8�6�� ���� ���� ������� (“For 
UHJXODWLRQ�RI�HPSOR\HHV�LW� LV�QRW�QHFHVVDU\�WKDW�WKH�
DFW� UHJXODWHG� EH� DQ\WKLQJ� PRUH� WKDQ� DQ� DFW�
UHDVRQDEO\� GHHPHG� E\� &RQJUHVV� WR� LQWHUIHUH� ZLWK�
the efficiency of the public service.”).  $FFRUGLQJO\��
WKLV� &RXUW� KDV� SHUPLWWHG� SXEOLF� VHFWRU� HPSOR\HUV�
PXFK�RI� WKH� VDPH�GLVFUHWLRQ� RYHU�KXPDQ� UHVRXUFHV�
PDQDJHPHQW� DV� HQMR\HG� E\� WKH� SULYDWH� VHFWRU�� 6HH�
1$6$�Y��1HOVRQ������8�6������������������(“Like any 
HPSOR\HU�� WKH� *RYHUQPHQW� LV� HQWLWOHG� WR� KDYH� LWV�
SURMHFWV�VWDIIHG�E\�UHOLDEOH��ODZ�DELGLQJ�SHUVRQV�ZKR�
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ZLOO� HIILFLHQWO\� DQG� HIIHFWLYHO\� GLVFKDUJH� WKHLU�
duties.” (internal quotations omitted)); &RQQLFN� Y��
0\HUV�� ���� 8�6�� ����� ���� ������� (“[G]overnment 
RIILFHV� FRXOG� QRW� IXQFWLRQ� LI� HYHU\� HPSOR\PHQW�
decision became a constitutional matter.”); 8�6��
Civil Serv. Comm’n v. Nat’l Assoc. of Letter Carriers��
����8�6�������������������KROGLQJ�&RQJUHVV�PD\�EDU�
SXEOLF� HPSOR\HHV� IURP� HQJDJLQJ� LQ� FHUWDLQ� SROLWLFDO�
DFWLYLW\�����

0DQDJLQJ� SXEOLF� VHFWRU� ODERU� UHODWLRQV� E\�
EDUJDLQLQJ� ZLWK� DQ� HOHFWHG� H[FOXVLYH� UHSUHVHQWDWLYH�
WKDW� LV� ILQDQFLDOO\� VXSSRUWHG� E\� DJHQF\� IHHV� LV� QR�
GLIIHUHQW� WKDQ� WKH� QXPHURXV� RWKHU� UHVWULFWLRQV� RU�
UHTXLUHPHQWV� WKDW� JRYHUQPHQW� HPSOR\HHV� PXVW�
DFFHSW�� 7KH� EDODQFH� VWUXFN� LQ� $ERRG� UHFRJQL]HG� DV�
PXFK�LQ�KROGLQJ�SXEOLF�HPSOR\HHV�FRXOG�EH�UHTXLUHG�
WR� SD\� WKHLU� VKDUH� RI� XQLRQ� H[SHQVHV� UHODWHG� WR�
FROOHFWLYH�EDUJDLQLQJ�–�WKDW�LV��H[SHQVHV�DWWULEXWDEOH�
to the union’s dealing with the stDWH� LQ� LWV� FDSDFLW\�
DV� HPSOR\HU� –� EXW� QRW� RWKHU� DFWLYLWLHV�� LQFOXGLQJ�
those related to the union’s dealing with the state in 
LWV� FDSDFLW\� DV� VRYHUHLJQ�� ���� 8�6�� DW� ��������
6XEVHTXHQW� FDVHV�� LQFOXGLQJ� +DUULV� Y�� 4XLQQ�� KDYH�
RQO\� UHLQIRUFHG� WKDW� SULQFLSOH�� ���� 6�� &W�� DW� ������
(“ZLWK�UHVSHFW�WR�WKH�>ZRUNHUV�DW� LVVXH@��WKH�6WDWH�LV�
not acting in a traditional employer role”)�� /RFNH� Y��
.DUDVV������8�6����������� ��������/HKQHUW������8�6��
DW� �������� &KL�� 7HDFKHUV� 8QLRQ�� /RFDO� 1R�� �� Y��
+XGVRQ������8�6�����������������������

�

�



�

�
�

���

$�� $ERRG� is Consistent With This Court’s 
/RQJVWDQGLQJ� 3ULQFLSOH� 7KDW� 3XEOLF�
(PSOR\HUV� 0D\� 5HVWULFW� 3XEOLF�
Employees’ Speech WR� 3URPRWH� WKH�
(IILFLHQF\�RI�*RYHUQPHQW�2SHUDWLRQV���

� 7KH� GLVWLQFWLRQ� EHWZHHQ� JRYHUQPHQW�DV�
HPSOR\HU� DQG�JRYHUQPHQW�DV�VRYHUHLJQ� LV� FULWLFDO� LQ�
the First Amendment context. “If an employee does 
QRW�VSHDN�DV�D�FLWL]HQ��RU�GRHV�QRW�DGGUHVV�D�PDWWHU�
RI� SXEOLF� FRQFHUQ�� D� IHGHUDO� FRXUW� LV� QRW� WKH�
DSSURSULDWH�IRUXP�LQ�ZKLFK�WR�UHYLHZ�WKH�ZLVGRP�RI�
D�SHUVRQQHO�GHFLVLRQ� �� �� �� ��(YHQ�LI�DQ�HPSOR\HH�GRHV�
VSHDN�DV�D�FLWL]HQ�RQ�D�PDWWHU�RI�SXEOLF�FRQFHUQ��WKH�
employee’s speech is not automatically privileged.” 
*XDUQLHUL�� ���� 6�� &W�� DW� ����� �LQWHUQDO� TXRWDWLRQV�
omitted). “Restraints are justified by the consensual 
QDWXUH� RI� WKH� HPSOR\PHQW� UHODWLRQVKLS� DQG� E\� WKH�
unique nature of the government’s interest.” ,G�� DW�
������
� $FFRUGLQJO\�� WKLV� &RXUW� KDV� SHUPLWWHG�
significant limits on public employees’ speech and 
DVVRFLDWLRQ�� SURYLGHG� WKH\� DUH� UHDVRQDEO\� OLQNHG� WR�
the government employer’s managerial interests. 
7KDW� SULQFLSOH� H[SODLQV� ZK\� JRYHUQPHQW� PD\�
SURKLELW�VRPH�public employees’ core political speech 
HYHQ� ZKHQ� WKH\� DUH� RII�GXW\�� 0LWFKHOO�� ���� 8�6�� DW�
������� (“If . . . efficiency may be best obtained by 
SURKLELWLQJ� DFWLYH� SDUWLFLSDWLRQ� E\� FODVVLILHG�
HPSOR\HHV�LQ�SROLWLFV�DV�SDUW\�RIILFHUV�RU�ZRUNHUV��ZH�
see no constitutional objection.”); see also Nat’l Ass’n 
RI� /HWWHU� &DUULHUV�� ���� 8�6�� DW� ���� �KROGLQJ� WKDW�
Hatch Act limits on public employees’ participation 
LQ� SROLWLFDO� FDPSDLJQV� DUH� FRQVWLWXWLRQDO� EHFDXVH�
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they “will reduce the hazards to fair and effective 
JRYernment”). 0LWFKHOO� DQG� LWV� SURJHQ\� DOVR�
LOOXVWUDWH� WKDW� WKLV� &RXUW� W\SLFDOO\� GHIHUV� WR�
government employers’ determinations about what 
HPSOR\PHQW� SROLFLHV� ZLOO� SURPRWH� WKH� HIILFLHQW�
SURYLVLRQ� RI� SXEOLF� VHUYLFHV�� ���� 8�6�� DW� ����
�JRYHUQPHQW� HPSOR\HU� QHHG� QRW� SURYH� WKDW� SROLWLFDO�
neutrality is “indispensible”); VHH� DOVR� .HOOH\�� ����
8�6��DW������UHJXODWLRQ�RI�ODZ�HQIRUFHPHQW�SHUVRQQHO�
is entitled to deference, unless “there is no rational 
FRQQHFWLRQ�EHWZHHQ�WKH�UHJXODWLRQ��EDVHG�DV�LW�LV�RQ�
WKH� FRXQW\
V� PHWKRG� RI� RUJDQL]LQJ� LWV� SROLFH� IRUFH��
DQG� WKH� SURPRWLRQ� RI� VDIHW\� RI� SHUVRQV� DQG�
property”); %URDGULFN�Y��2NOD�������8�6�����������Q���
��������VWDWLQJ�WKDW�“WKH�OHJLVODWXUH�PXVW�KDYH�VRPH�
leeway” in implementing restrictions on employees’ 
SDUWLVDQ�SROLWLFDO�DFWLYLWLHV�����

7KLV�&RXUW� KDV�DSSOLHG� WKH� VDPH� SULQFLSOH� LQ�
FRXQWOHVV� RWKHU� FDVHV� LQYROYLQJ� OLPLWV� RQ� SXEOLF�
HPSOR\HH� VSHHFK�� XSKROGLQJ� OLPLWV� WKDW� DUH�
�������������������������������������������������

�� �7KH� GLVSRVLWLYH� VLJQLILFDQFH� RI� WKH� JRYHUQPHQW�DV�
employer’s interests in maintaining organizational efficiency is 
further illustrated by this Court’s decisions concerning the role 
RI� SROLWLFDO� FRQVLGHUDWLRQV� LQ� HPSOR\PHQW� GHFLVLRQV�� 2Q� RQH�
KDQG�� WKLV� &RXUW� KDV� UHMHFWHG� SROLWLFDO� SDWURQDJH� V\VWHPV� IRU�
PRVW� HPSOR\HHV� EHFDXVH� WKH� LQWHUHVWV� WKDW� VXSSRUW� SROLWLFDO�
SDWURQDJH� IRU� QRQ�policymaking employees “are not interests 
WKDW�WKH�JRYHUQPHQW�Kas in its capacity as an employer.” 5XWDQ�
Y�� 5HSXEOLFDQ� 3DUW\� RI� ,OO��� ���� 8�6�� ���� ��� Q��� 	� ��� ��������
+RZHYHU�� WKH� &RXUW� DOVR� QRWHG� WKDW� SDWURQDJH� PD\� EH�
permissible where “‘party affiliation is an appropriate 
UHTXLUHPHQW� IRU� WKH� HIIHFWLYH� SHUIRUPDQFH� RI� WKH� SXEOLF� RIILFH�
involved.’” ,G��DW����Q����TXRWLQJ�%UDQWL�Y��)LQNHO������8�6�������
���� ��������� ,W� LV� WKH� SUHVHQFH� RI� OHJLWLPDWH� PDQDJHULDO�
FRQFHUQV� WKDW� PDNHV� WKH� GLIIHUHQFH� WR� WKH� )LUVW� $PHQGPHQW�
RXWFRPH��
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reasonably connected to the public employer’s 
LQWHUHVWV� LQ� PDQDJLQJ� LWV� ZRUNIRUFH�� DQG� UHMHFWLQJ�
WKRVH�WKDW�DUH�QRW��HYHQ�ZKHQ�WKH�ZRUNHU�VSHDNV�DV�D�
FLWL]HQ��(�J���3LFNHULQJ�Y��%G��RI�(GXF�������8�6�������
������� ������� �SXEOLF� VFKRRO� WHDFKHU� FRXOG� QRW� EH�
SXQLVKHG�IRU�VSHDNLQJ�DV�D�FLWL]HQ�ZKHUH�VSHHFK�GLG�
not “impede>@� the teacher’s performance of his daily 
GXWLHV”�������RU�“interfere[]�ZLWK�WKH�UHJXODU�RSHUDWLRQ�
of the schools generally”); United States v. Nat’l 
7UHDVXU\�(PSOR\HHV�8QLRQ������8�6������������������
�SURKLELWLRQ� RQ� FRPSHQVDWLRQ� IRU� public employees’ 
RXWVLGH� VSHHFKHV� RU� ZULWLQJ� LV� XQFRQVWLWXWLRQDO�
where employees’ speech occurred in “their capacity 
as citizens,” and “does not even arguably have any 
DGYHUVH� LPSDFW� RQ� WKH� HIILFLHQF\� RI� WKH� RIILFHV� LQ�
which they work”); *DUFHWWL� Y�� &HEDOORV�� ���� 8�6��
����� ���� ������� (“A government entity has broader 
GLVFUHWLRQ� WR� UHVWULFW� VSHHFK� ZKHQ� LW� DFWV� LQ� LWV� UROH�
DV�HPSOR\HU��EXW�WKH�UHVWULFWLRQV�LW�LPSRVHV�PXVW�EH�
GLUHFWHG�DW� VSHHFK� WKDW�KDV� VRPH�SRWHQWLDO� WR�DIIHFW�
the entity's operations.”); 5DQNLQ�Y��0F3KHUVRQ������
8�6������������������(“[T]he state interest element of 
WKH� >3LFNHULQJ@� WHVW� IRFXVHV� RQ� WKH� HIIHFWLYH�
functioning of the public employer’s enterprise.”). 
+DUULV�Y��4XLQQ�LV�VLPSO\�WKH�ODWHVW�LWHUDWLRQ�RI�WKLV�
principle; there, this Court’s holding rested largely 
RQ� LWV� FRQFOXVLRQ� WKDW� ,OOLQRLV� GLG� QRW� HPSOR\� WKH�
SHUVRQDO� DVVLVWDQWV� ZKR� RSSRVHG� SD\PHQW� RI� D�
PDQGDWRU\� DJHQF\� IHH�� ���� 6�&W�� DW� ������ DQG�
WKHUHIRUH� E\� GHILQLWLRQ� ZDV� QRW� HQWLWOHG� WR� WKH�
GHIHUHQFH�XVXDOO\�DIIRUGHG�WR�SXEOLF�HPSOR\HUV���

7KXV�� HYHQ� LI� FROOHFWLYH� EDUJDLQLQJ� LV� VSHHFK�
RQ�D�PDWWHU�RI�SXEOLF�FRQFHUQ�E\�HPSOR\HHV�DFWLQJ�DV�
FLWL]HQV�� D� NH\� LQTXLU\� LQ� WKLV� FDVH� LV� ZKHWKHU�
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FROOHFWLYH� EDUJDLQLQJ� VXSSRUWHG� E\� DQ� DJHQF\� IHH� LV�
UHDVRQDEO\�UHODWHG�WR� Illinois’s LQWHUHVW� LQ�PDQDJLQJ�
LWV� ZRUNIRUFH�� $QG�� DV� WKH� SUHYLRXV� VHFWLRQ�
LOOXVWUDWHV�� VWDWHV� DGRSW� V\VWHPV� RI� FROOHFWLYH�
EDUJDLQLQJ� ZLWK� HOHFWHG� XQLRQV� WKDW� PD\� FKDUJH�
DJHQF\� IHHV� IRU� WKH� PDQDJHPHQW�UHODWHG� JRDOV� RI�
LPSURYLQJ� RSHUDWLRQDO� HIILFLHQF\� DQG� PLQLPL]LQJ�
ZRUNIRUFH�FRQIOLFW�DQG�GLVUXSWLRQ���

:KHQ� DQ� HOHFWHG� XQLRQ� VLWV� DFURVV� WKH�
EDUJDLQLQJ�WDEOH�IURP�D�SXEOLF�HPSOR\HU�RU�SXUVXHV�D�
JULHYDQFH��LW�DFWV�DV�DQ�DJHQW�IRU�RQH�RU�PRUH�SXEOLF�
HPSOR\HHV� UHJDUGLQJ� WKHLU� WHUPV� DQG� FRQGLWLRQV� RI�
HPSOR\PHQW� LQ� D� PDQQHU� WKDW� TXLQWHVVHQWLDOO\�
LQYROYHV� JRYHUQPHQW�DV�HPSOR\HU� UDWKHU� WKDQ�
JRYHUQPHQW�DV�VRYHUHLJQ�� 7KLV� LV� SHUKDSV� PRVW�
UHDGLO\� DSSDUHQW� LQ� WKH� FRQWH[W� RI� JULHYDQFH�
SURFHHGLQJV� ZKHUH� D� XQLRQ� DUJXHV� RQ� EHKDOI� RI� D�
VLQJOH�HPSOR\HH�WKDW�D�VLQJOH�FRQWUDFW�WHUP�KDV�EHHQ�
PLVDSSOLHG�� 6HH� *XDUQLHUL�� ���� 6�� &W�� DW� �����
�DOORZLQJ� FORVH� )LUVW� $PHQGPHQW� VFUXWLQ\� RI�
“grievances on a variety of employment matters” . . . 
“would raise serious federalism and separation�RI�
powers concerns”). 5HODWHGO\�� WKH� DSSOLFDWLRQ� RI�
FRQWUDFW� WHUPV� LQ� LQGLYLGXDO� JULHYDQFH� SURFHHGLQJV�
ZRXOG�EH�XQOLNHO\�WR�UDLVH�DQ�LVVXH�RI�SXEOLF�FRQFHUQ��
*XDUQLHUL������6��&W��DW�������SXEOLF�HPSOR\HHV�PD\�
not “transform everyday employment disputes into 
PDWWHUV� IRU� FRQVWLWXWLRQDO� OLWLJDWLRQ� LQ� WKH� IHGHUDO�
courts”); VHH� DOVR� :LOOLDP� %�� *RXOG� ,9�� 2UJDQL]HG�
/DERU��7KH�6XSUHPH�&RXUW��	�+DUULV�Y��4XLQQ��'pMj�
YX�$OO�2YHU�$JDLQ"�������6XS��&W��5HY����������������

1HJRWLDWLRQ� RYHU� WHUPV� DQG� FRQGLWLRQV� RI�
HPSOR\PHQW� IRU� D� EDUJDLQLQJ� XQLW� DV� D� ZKROH� LV� QR�
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GLIIHUHQW�� $V� -XVWLFH� 6FDOLD� SRLQWHG� RXW� GXULQJ� RUDO�
DUJXPHQW�LQ�+DUULV�Y��4XLQQ��WKHUH�LV�QR�PHDQLQJIXO�
GLIIHUHQFH� EHWZHHQ� DQ� LQGLYLGXDO� SXEOLF� HPSOR\HH�
DVNLQJ� IRU� D� UDLVH� RQ� EHKDOI� RI� DOO� SXEOLF� HPSOR\HHV�
�SHUKDSV� EHFDXVH� WKH� HPSOR\HH� LV� DZDUH� WKDW� FLYLO�
VHUYLFH� SURWHFWLRQV� OLPLW� WKH� DXWKRULW\� RI� WKH�
HPSOR\HU� WR� JLYH� D� VLQJOH� HPSOR\HH� D� UDLVH�� DQG� D�
XQLRQ�VHHNLQJ�D�UDLVH�RQ�EHKDOI�RI�DOO�HPSOR\HHV�LQ�D�
EDUJDLQLQJ�XQLW����7UDQVFULSW�RI�2UDO�$UJXPHQW�DW���
�1R�� �������� (“it’s the same grievance if the union 
KDG�SUHVHQWHG�LW�������WKH�JULHYDQFH�LV�WKH�VDODULHV�IRU�
policemen are not high enough.”).� 0RUHRYHU�� PDQ\�
FROOHFWLYHO\� EDUJDLQHG� WHUPV� DQG� FRQGLWLRQV� RI�
HPSOR\PHQW� FRQFHUQ� SURVDLF� LVVXHV� WKDW� PD\� EH� RI�
VLJQLILFDQW� LPSRUWDQFH� WR� SXEOLF� HPSOR\HHV�� EXW� DUH�
RI� OLWWOH� SXEOLF� LPSRUWDQFH�� )RU� H[DPSOH�� SHWLWLRQHU�
FLWHV� HPSOR\HH� UHWHQWLRQ�� GLVFLSOLQH�� DQG� WUDQVIHU�
SROLFLHV� “political” LVVXHV� DERXW� ZKLFK� VRPH� XQLRQV�
EDUJDLQ�� 3HW�� %U�� DW� ���� EXW� WKLV� &RXUW� KDV� DOUHDG\�
KHOG� WKDW� LQWHUQDO� GHFLVLRQV� DERXW� ZKHQ� RU� KRZ� WR�
WUDQVIHU�SXEOLF�HPSOR\HHV�DUH�JHQHUDOO\�QRW�D�PDWWHU�
RI�SXEOLF�FRQFHUQ��&RQQLFN������8�6��DW������,Q�DOO�RI�
WKRVH�H[DPSOHV��WKH�JRYHUQPHQW�DFWV�DV�DQ�HPSOR\HU�
PDQDJLQJ� LWV� HPSOR\HHV�� DFFRUGLQJO\�� GHIHUHQFH� WR�
VWDWHV’ managerial choices about when –� DQG� XQGHU�
�������������������������������������������������

���(YHQ�DV�WR�ZDJHV�DQG�EHQHILWV�� WKH�HIIHFW�RI�FROOHFWLYH�
EDUJDLQLQJ� RQ� WKH� VL]H� RI� SXEOLF� EXGJHWV� LV� RIWHQ� VPDOO�� DQG�
WKHUHIRUH� VKRXOG� QRW� LPSOLFDWH� WKH� +DUULV� majority’s concern 
DERXW� WKH� HIIHFWV� RI� FROOHFWLYH� EDUJDLQLQJ� RQ� RYHUDOO� SURJUDP�
EXGJHWV�� .HHIH�� $� 5HFRQVLGHUDWLRQ� DQG� (PSLULFDO� (YDOXDWLRQ�
VXSUD��DW����������������FLWLQJ�VWXGLHV���FI��+DUULV������6��&W��DW�
�������� �UHDVRQLQJ� WKDW� FROOHFWLYH� EDUJDLQLQJ� RYHU� 0HGLFDLG�
IXQGHG�KRPH�KHDOWKFDUH�SURYLGHUV�ZRXOG�TXDOLI\�DV�D�PDWWHU�RI�
public concern because it “would almost certainly mean 
increased expenditures under the Medicaid program”).�
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ZKDW� WHUPV�–� FROOHFWLYH�EDUJDLQLQJ� VXSSRUWHG�E\�DQ�
DJHQF\�IHH�VKRXOG�EH�SHUPLWWHG�LV�DSSURSULDWH�XQGHU�
this Court’s case law.  �

Finally, the distinction between government’s 
UROHV� DV� SXEOLF� HPSOR\HU� DQG� DV� VRYHUHLJQ� �DQG� WKH�
PLUURU�LPDJH� GLVWLQFWLRQ� EHWZHHQ� LQGLYLGXDOV’ roles 
DV� HPSOR\HHV� DQG� FLWL]HQV�� DOVR� H[SODLQV� ZK\� WKLV�
Court should reject petitioners’ argument that 
FROOHFWLYH� EDUJDLQLQJ� LV� HVVHQWLDOO\� WKH� VDPH� DV�
OREE\LQJ�� 3HW�� %U�� DW� ���� 7KH� NH\� GLIIHUHQFH� LV� WKDW�
EDUJDLQLQJ� WDNHV� SODFH� ZLWK� D� JRYHUQPHQW� LQ� LWV�
HPSOR\HU� FDSDFLW\�� EXW� OREE\LQJ� LQYROYHV� D�
JRYHUQPHQW� LQ� LWV� FDSDFLW\� DV� VRYHUHLJQ�� &RPSDUH�
0LQQ��6W��%G��IRU�&RPPXQLW\�&ROOHJHV�Y��.QLJKW������
8�6�� ����� ���� ������� �SXEOLF� HPSOR\HU� PD\� EDUJDLQ�
ZLWK� H[FOXVLYH� UHSUHVHQWDWLYH� RQO\�� DQG� H[FOXGH� DOO�
RWKHUV�� EHFDXVH� EDUJDLQLQJ� GLG� QRW� WDNH� SODFH� LQ�
public forum and “[n]othing in the First Amendment 
�� �� �� UHTXLUH>V@�JRYHUQPHQW�SROLF\PDNHUV� WR� OLVWHQ�RU�
respond to individuals’ communications on public 
issues”), ZLWK�&LW\�RI�0DGLVRQ��-RLQW�6FK��'LVW��1R����
v. Wisc. Empl. Rel. Comm’n�� ���� 8�6�� ���� �������
�SXEOLF�HPSOR\HU�PD\�QRW�SURKLELW�XQLRQ�UHSUHVHQWHG�
WHDFKHUV� IURP�HQJDJLQJ� LQ� VSHHFK� FRQWUDU\� WR�XQLRQ�
SRVLWLRQ� LQ� SXEOLF� IRUXP�� �� �7KLV� GLVWLQFWLRQ� DOVR�
H[SODLQV� ZK\� VWDWHV� PD\� SURKLELW� SXEOLF� VHFWRU�

�������������������������������������������������
���$V� &LW\� RI� 0DGLVRQ� LOOXVWUDWHV�� UHSUHVHQWHG� ZRUNHUV�

UHPDLQ� IUHH� WR� RSSRVH� WKHLU� EDUJDLQLQJ� UHSUHVHQWDWLYH� LQ� DQ\�
IRUXP�WR�ZKLFK�WKH\�FDQ�JDLQ�DFFHVV��LQGHHG��WKH�DYHUDJH�XQLRQ�
ZDJH�SUHPLXP�OHDYHV�UHSUHVHQWHG�ZRUNHUV�ZLWK�PRUH�UHVRXUFHV�
ZLWK�ZKLFK�WR�RSSRVH�XQLRQ�SRVLWLRQV�LQ�SXEOLF�IRUD�RU�OREE\�IRU�
UHYRFDWLRQ� RI� SXEOLF� VHFWRU� EDUJDLQLQJ� VWDWXWHV�� 7KXV�� WKH�
UHVWULFWLRQ�RQ�SXEOLF� HPSOR\HHV� LQ� WKLV� FDVH� LV�PXFK� OHVV� WKDQ�
0LWFKHOO’s complete ban on certain political activity.�
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FROOHFWLYH�EDUJDLQLQJ�DOWRJHWKHU�ZLWKRXW�IDFLQJ�)LUVW�
$PHQGPHQW� VFUXWLQ\�� 6PLWK� Y�� $UN�� 6WDWH� +LJKZD\�
(PS��� ���� 8�6�� ����� ���� ������� (“WKH� )LUVW�
$PHQGPHQW�LV�QRW�D�VXEVWLWXWH�IRU�WKH�QDWLRQDO�ODERU�
relations laws”). 2I� FRXUVH�� WKH� VDPH� FRXOG� QRW� EH�
VDLG� RI� D� VWDWXWH� WKDW� EDQQHG� OREE\LQJ�� 6HH� 8�6�� Y��
+DUULVV������8�6��������������&LWL]HQV�8QLWHG�Y��)HG��
Election Comm’n�� ���� 8�6�� ����� ���� �������
(“Congress has no power to ban lobbying itself.”). �

%�� 2YHUUXOLQJ� $ERRG� :RXOG� &DOO� ,QWR�
4XHVWLRQ� WKH� /HJDOLW\� RI� 0DQ\� 2WKHU�
&RPPRQ� 3XEOLF� +XPDQ� 5HVRXUFHV�
3UDFWLFHV��

� ,I�WKLV�&RXUW�KROGV�WKDW�SXEOLF�HPSOR\HHV�KDYH�
D� ULJKW� QRW� WR� IXQG� XQLRQ� DFWLYLWLHV� UHODWHG� WR�
FROOHFWLYH� EDUJDLQLQJ�� RWKHU� FRPPRQ� ZRUNSODFH�
DUUDQJHPHQWV�ZLOO�DOVR�EH�FDOOHG�LQWR�TXHVWLRQ���

0DQ\�VWDWHV�QRZ�VSRQVRU�GHILQHG�FRQWULEXWLRQ�
SHQVLRQ� IXQGV� IRU� WKHLU� HPSOR\HHV�� ZKLFK� DUH� ERWK�
PDQDJHG� E\� DQG� LQYHVWHG� LQ� SULYDWH� FRPSDQLHV��
$OLFLD�+��0XQQHOO�HW�DO���'HILQHG�&RQWULEXWLRQ�3ODQV�
LQ�WKH�3XEOLF�6HFWRU��$Q�8SGDWH��&WU��IRU�5HWLUHPHQW�
5HVHDUFK� DW� %RVWRQ� &ROOHJH�� ���� ��������
KWWS���ELW�O\��(6%PG-�� VHH� DOVR� %HQMDPLQ� ,�� 6DFKV��
8QLRQV�� &RUSRUDWLRQV�� DQG� 3ROLWLFDO� 2SW�2XW� 5LJKWV�
$IWHU�&LWL]HQV�8QLWHG�� ����&ROXP��/��5HY�����������
��� �������� )RU� H[DPSOH�� VLQFH� ������ QHZ� 0LFKLJDQ�
VWDWH�HPSOR\HHV�KDYH�EHHQ�HQUROOHG�LQ�D�����N��SODQ��
DQG�HPSOR\HHV�KLUHG�DIWHU������KDYH�WZR�SHUFHQW�RI�
WKHLU� VDODU\� FRQWULEXWHG� WR� WKH� SODQ�� ZKLFK� LV�
DGPLQLVWHUHG� E\� D� SULYDWH� FRPSDQ\� FDOOHG� 9R\D�
)LQDQFLDO�� $OLFLD� +�� 0XQQHOO� HW� DO��� $� 5ROH� IRU�
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'HILQHG�&RQWULEXWLRQ�3ODQV�LQ�WKH�3XEOLF�6HFWRU��&WU��
IRU�5HWLUHPHQW�5HVHDUFK�DW�%RVWRQ�&ROOHJH������������
KWWS���ELW�O\��(5�]58�� 0LFK�� 2IILFH� RI� 5HWLUHPHQW�
6HUYV�� +RPH� 3DJH��
KWWS���ZZZ�PLFKLJDQ�JRY�RUVVWDWHGF��ODVW�YLVLWHG�-DQ��
���� ������ �� �3XEOLF� HPSOR\HHV� ZKR� SDUWLFLSDWH� LQ�
plans like Michigan’s necessarily SD\� LQYHVWPHQW�
PDQDJHPHQW� FRPSDQLHV’ fees�� ZKLFK� WKH�
PDQDJHPHQW� FRPSDQLHV� FDQ� WKHQ� XVH� WR� PDNH�
SROLWLFDO� FRQWULEXWLRQV��KLUH� OREE\LVWV��DQG�RWKHUZLVH�
SDUWLFLSDWH�LQ�WKH�SXEOLF�VSKHUH��,Q�RWKHU�ZRUGV��WKH�
VWUXFWXUH� RI� SULYDWHO\� PDQDJHG� SXEOLF� HPSOR\HH�
EHQHILWV� LV� D� FORVH� SDUDOOHO� WR� WKH� DJHQF\� IHH�
VWUXFWXUH�� H[FHSW� WKDW� $ERRG� LV� PRUH� SURWHFWLYH� RI�
HPSOR\HHV� ZKR� GR� QRW� ZDQW� SDUW� RI� WKHLU�
FRPSHQVDWLRQ�SXW�WRZDUGV�a private entity’s political 
VSHQGLQJ�� $FFRUGLQJO\�� WKHVH� EHQHILWV� FRXOG� DOVR� EH�
YXOQHUDEOH� WR� )LUVW� $PHQGPHQW� FKDOOHQJH� LI� WKLV�
&RXUW�RYHUUXOHV�$ERRG����

7KLV� &RXUW� VKRXOG� QRW� RYHUUXOH� $ERRG�� DQG�
VKRXOG� LQVWHDG� UHDIILUP� WKDW� VWDWHV� DUH� IUHH� WR�
PDQDJH� WKHLU� ZRUNIRUFHV� E\� DGRSWLQJ� D� SROLF\� RI�
SXEOLF�VHFWRU�EDUJDLQLQJ�VXSSRUWHG�E\�DQ�DJHQF\�IHH��

�
�������������������������������������������������

���,Q�DGGLWLRQ��HYHQ�HPSOR\HHV�ZLWK�GHILQHG�EHQHILW�SODQV�
KDYH� ORQJ� KDG� VXSSOHPHQWDU\� WD[�GHIHUUHG� DFFRXQWV� WKDW� DUH�
VLPLODU� WR� GHILQHG� FRQWULEXWLRQ� SODQV�� 0XQQHOO� HW� DO��� 'HILQHG�
&RQWULEXWLRQ�3ODQV�LQ�WKH�3XEOLF�6HFWRU�VXSUD��DW����

�� �6LPLODUO\�� VWDWHV� VRPHWLPHV� SD\� KXPDQ� UHVRXUFHV�
FRQVXOWDQWV�� HPSOR\PHQW� ODZ\HUV�� DQG� GLVSXWH� UHVROXWLRQ�
H[SHUWV� WR� PDQDJH� SXEOLF� ZRUNSODFHV�� DQG� SURYLGH� QR�
opportunity for employees to “opt out” of the political and 
OREE\LQJ�VSHQGLQJ�E\�WKRVH�WKLUG�SDUW\�SURYLGHUV��6HH�(VWOXQG��
VXSUD��DW������

http://www.michigan.gov/orsstatedc
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