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requestor. No agency should print paper copies of public records unless specifically requested
by the requestor.

b.” “reasonably translatable records.” The concept of reasonably translatable records is used
where existing electronic records are converted from one electronic format to another. That
concept should not be applied to the copying of paper records, which involves the creation of a

- new electronic image of an existing paper document. Nor should the concept be used where a
requestor asks for paper copies of electronic records (which are created by printing). The
existing model rules and parts of the AGO proposal are confusing in several places and should be
changed:

o The AGO proposal adds language to WAC 44-14-05001 that equates scanning (copying)
paper documents with translating electronic records into another format. AGO Proposal
at 37. ' '

o The AGO proposal adds language to WAC 44-14-05001 that erroneously states that
agencies have no obligation to obtain the equipment and software necessary to copy
public records. AGO Proposal at 38.

o Existing WAC 44-14-05002(2) discusses copying paper records under the heading of
“reasonably translatable electronic records,” conflating the two concepts that should be
separated. ‘

o Existing WAC 44-14-05002(2)(c)(1) erroneously addresses “paper-only” records as an
example of “reasonably translatable” electronic records.

WCOG proposes revising the rules such that copying paper records is only addressed in WAC
44-14-050. All references to “scanning” should be deleted from WAC 44-14-05001 and -.05002.

Agencies may point out that various appellate opinions make erroneous factual statements about
the alleged difference between copying and scanning. But appellate opinions are only precedent
on legal issues, not factual matters. An incorrect factual statement in an appellate opinion about
how a digital copier works is not legal precedent any more than an incorrect mathematical
statement that two plus two equals five would be precedent. An incorrect factual statement about
technology in a judicial opinion only matters to the parties to that particular case, who may have
problems with collateral estoppel.

WCOG notes that there are still several sections of the PRA that purport to distinguish between
“photocopying” and electronic copies of public records. See RCW 42.56.070(7) (“Each agency
may establish, maintain, and make available for public inspection and copying a statement of the
actual costs that it charges for providing photocopies or electronically produced copies, of public .
records...”); RCW 42.56.120(2)(b) (agency shall not charge in excess of “Fifteen cents per page
for photocopies of public records, printed copies of electronic public records when requested by
the person requesting records, or for the use of agency equipment to photocopy public records™);
RCW 42.56.130 (“photocopies or electronically produced copies of public records™). None of
these provisions recognize any legal distinction between “photocopying” and scanning paper
records to create electronic copies. Unless and until these obsolete provisions are updated,
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references to “photocopying” should be understood to refer to machines that scan paper records
and then print a paper copy.

c. Databases are public records that can be copied and redacted. There are unfortunately
common misperceptions about how databases are treated the PRA. Many agencies do not
understand that an entire database is a “writing” and a “record” that can be redacted and copied.
In fact, because databases consist entirely of computer data organized into fields, records and
tables, they are the easiest type of public record to redact. Agencies should not rely in outdated
and/or misguided decisions that suggest otherwise, such as Mitchell v. Department of
Corrections, 164 Wn. App. 597, 260 P.3d 249 (2011). There, the requester asked for records in a
computer database. The Court of Appeals upheld the Department’s refusal to produce the
records in electronic format:

The requested records are stored in a computer database and ostensibly include
information that must be redacted. Requiring DOC to disclose these records
electronically would force the agency to print the records, redact them, and then
scan them back into electronic format.

Mitchell, 164 Wn. App. at 607. The suggestion that one would redact a database by printing it
onto paper reflects a lack of understanding about how databases work, and the fact that databases
are easily redacted using software tools. The rules should indicate that databases should always
be redacted electronically.

Furthermore, databases—even very large databases—are just computer files that can be copied
onto a sufficiently large storage device and redacted. More that 10 years ago Snohomish County
erroneously argued that its land use database “AMANDA?” could not be copied or redacted. The
requestor proved that it was not only possible, but actually very easy.

The model rules need to clearly state that a database is a public record that can be copied and
redacted, and that requestor’s are not required to seek customized access to these records. The
AGO proposal does not make these points sufficiently clear.

d. WCOG?’s proposed revised rule. WCOG proposes amending WAC 44-14-050(3) as
follows: ;

WAC 44-14-050 Processing of public records requests—
Electronic records.

(1) Scanning paper records. (Name of agency) shall copy
existing paper records by scanning such records to create electronic
copies as PDF files, whether or not the requestor wants electronic copies
Or paper copies.

((4)) (2) Requesting electronic records. The process for
requesting electronic public records is the same as for requesting paper
public records.
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((2)) (3) Providing electronic records. When a requestor
requests records in an electronic format, the public records officer will
provide the nonexempt records or portions of such records that are
reasonably locatable in an electronic format that is used by the (name of
agency) and is generally commercially available, or in a format that is
reasonably translatable from the format in which the agency keeps the
record. Costs for providing electronic records are governed by (MWAC-44-
44-07003)) RCW 42.56.120 and 42.56.130. The fee schedule is available
at (agency address and web site address).

((3)) (4) Databases and customized electronic access ((te
databases)) services. A database is an organized collection of computer
data existing in one or more computer files. Databases make it easy for
agencies to collect, organize and manipulate large amounts of data.
Because the information in databases is contained in organized fields,
records and tables it is easier to access, search and manipulate than other
forms of information. A database is a “writing” and therefore a “public
record” that can be copied and redacted electronically. If a requestor asks
for a copy of a database, and provides (or pays for) a sufficient storage
device or online account to receive a copy, the agency must provide a
redacted electronic copy.

While not required, and with the consent of the requestor, the
(name of agency) may demde to provide customlzed ((aeeess—under—RGW

translatablemteJtheafeFmat—Fequested)) electronlc access services and
assess charges under RCW 42.56.120(2)(f). A customized service charge

applies only if the (name of agency) estimates that the request would
require the use of information technology expertise to prepare data
compilations, or provide customized electronic access services when such
compilations and customized access services are not used by the agency
for other purposes. The (name of agency) may charge a fee consistent
with RCW ((43-105-280)) 42.56.120 (2)(f) for such customized access.
The fee schedule is available at (agency address and web site address).

WAC 44-14-05001 Access to electronic records.

WCOG has no objections to the AGO’s proposed fevisions to the first paragraph of WAC 44-14-
05001.

a. Copying paper records is not translation of electronic records. As explained in WCOG’s
comments on WAC 44-14-050 (above), the concept of reasonably translatable records should not
be applied to copying paper records. WCOG has deleted the sentence, added by the AGO
proposal to the second paragraph of WAC 44-14-05001, which states that scanning paper records
does not create a new public record.
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b. Most agencies should make records available over the internet. The AGO proposal at 38
includes a new fourth paragraph relating to delivering electronic records to the requestor. The
AGO proposal notes that delivery can be accomplished in several ways. However, in WCOG’s
experience many agencies that could easily provide records over the internet simply refuse to do
S0, insisting on providing batches of records on CDRs or DVDs sent in the mail. There is no
valid reason for these practices, particularly where public records officers are required to receive
training on electronic records. Agencies that don’t have their own web portal—or even their
own website—can and should use any of several commercial internet delivery services that are
available in 2017. The rule needs to changed to state that most agencies should use internet
delivery unless the requested records are small enough to send by email.

c. Agencies must obtain suitable equipment and software. The AGO Proposal at 38 would
add a paragraph to the end of WAC 44-14-05001 that erroneously states that agencies are not
required to buy new software, hardware or licenses in order to provide access to electronic public
records. When the PRA was enacted in 1972 photocopiers were significantly more expensive
than scanning technology is today. But in 1972 agencies could not avoid their duty to provide
fullest assistance to requestors by refusing to obtain a photocopier. The PRA requires all
agencies to adopt procedures that provide for fullest assistance to requestors and the most timely
possible action on requests for public records. In 2017, fullest assistance and most timely
possible action mean, at an absolute minimum, scanning paper documents to create
electronic copies. There is no small agency exception to the requirement that agencies appoint
and train a PRA officer, which includes producing electronic documents. Nor is there any small
agency exception to the requirement that agencies adopt and enforce reasonable rules.
Consequently there is no legal basis for the AGO to propose a small agency exception to an
agency’s obligation to obtain suitable equipment and software. Furthermore, the purpose of the
model rules is to provide effective guidance for agencies statewide. The model rules should not
be watered down just because some weed control district might still own a mimeograph machine.
The new sixth paragraph proposed by the AGO should be rejected.

d. WCOG?’s proposed revised rule. WCOG proposes amending the rule as follows:

WAC 44-14-05001 Access to electronic records. The Public
Records Act does not distinguish between access to paper and electronic
records._There is no legal or factual difference between “copying” and
“scanning” paper records. Modern copiers and multifunction document
machines create copies of paper documents by first scanning the
document to create a digital image and then print the image onto paper, if
that output is selected by the user. The PRA requires agencies to provide
copies of public records, regardless of the form of the writing in which the
record is contained. Scanning paper records is just a modern method of
copying paper records. Scanning a paper record.does not create a new
public record but merely a copy of an existing public record. RCW

42.56.120(1).

((lnstead;-t)) The act explicitly includes electronic records within its
coverage. The definition of "public record" includes a "writing," which in
turn includes "existing data compilations from which information may be
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obtained or translated." RCW ((42-4/4020{48)(incorporated-byreference
into-the-act by RCW42.56.010))) 42.56.010(4). Many agency records are

now in an electronic format. Many of these electronic formats such as
Windows® products are generally available and are designed to operate
with other computers to quickly and efficiently locate and transfer
information. Providing electronic records can be cheaper and easier for
an agency than paper records. Furthermore, RCW ((43-405-250))
43.105.351 provides: "It is the intent of the legislature to encourage state
and local governments to develop, store, and manage their public records
and information in electronic formats to meet their missions and
objectives. Further, it is the intent of the legislature for state and local
governments to set priorities for making public records widely available
electronically to the public."

In general, an agency shall provide electronic records in an

electronic format if requested in that format_if it is reasonable and feasible

- to do so.1 An agency may translate a record into an alternative electronic
format at the request of the requestor if it is reasonable and feasible to do
so. Such translation into an alternative format does not create a new
public record for the purposes of copying fees. RCW 42.56.120(1). An
agency can provide links to specific records on the agency's public
internet web site. RCW 42.56.520. An agency shall not impose copy
charges for access to or downloading records that the agency routinely
posts on its internet web site prior to the receipt of a request unless the
requestor has specifically requested that the agency provide copies of
such records by other means. RCW 42.56.120 (2)(e).

- Reasonableness and technical feasibility ((is)) are the touchstone
for providing electronic records. An agency should provide reasonably
locatable electronic public records in either their original generally
commercially available format (such as an Acrobat PDF® file) or, if the
records are not in a generally commercially available format, the agency
should provide them in a reasonably translatable electronic format if
possible. In the rare cases when the requested electronic records are not
reasonably locatable, or are not in a generally commercially available
format or are not reasonably translatable into one, the agency might

consider customized access.((See\WAC-44-14-05004—An-agency-may
recover-its-actual-costsfor providing-electronic records-which-in-many
cases-is-de-minimis—See-WAGC-44-14-050(3)))

Delivering electronic records can be accomplished in several ways
or a combination of ways. For example, an agency may post records on
the agency's internet web site and provide the requestor links to specific
documents; make a computer terminal available at the agency so a
requestor can inspect electronic records and designate specific ones for
copying; send records by email; copy records onto a CD, DVD or thumb
drive and mail it to the requestor or making it available for pickup; upload
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records to a cloud-based server, including to a file transfer protocol (FTP)
site and send the requestor a link to the site; provide records through an
agency portal; or, through other means. Most agencies should have the
ability to provide electronic records by internet transmission, either through
the agency’s own web portal or by using a commercial file delivery service
such as Drop Box. Email delivery is the preferred method of delivery for
smaller data files. There may be size limits with the agency's email £
system or the requestor's email account with respect to the volume, size
or types of emails and attachments that can be sent or received.

What is reasonable and technically feasible for copying and
delivery of electronic records in one situation or for one agency may not
be in another. Not all agencies, especially smaller units of local
government, have the electronic resources of larger agencies and some of
the generalizations in these model rules may not apply every time. If an
agency initially believes it cannot provide electronic records in an
electronic format, it should confer with the requestor and the two parties
should attempt to cooperatively resolve any technical difficulties. See
WAC 44-14-05003. It is usually a purely technical question whether an
agency can provide electronic records in a particular format in a specific
case...

WAC 44-14-05002 "Reasonably locatable" and "reasonably
translatable" electronic records.

a. Agencies are required to keep records organized. It is a common misperception that an
agency’s obligations under the PRA begin when someone requests records. In fact, the PRA
requires agencies to keep public records organized by adopting and enforcing rules. RCW
42.56.100. Nonetheless, many agencies have failed to adopt proper policies and have allowed
large amounts of disorganized public records to accumulate, particularly in email accounts.

The existing rule reinforces the expectation of agencies and requestors that agency records may
be disorganized, requiring keyword searches to locate responsive records. WCOG proposes

additional language to clarify that (i) agencies are supposed to keep their records organized and
(ii) the fact that records may have become disorganized does not make the records unlocatable.

b. Copying paper records is not translation of electronic records. As explained in WCOG’s
comments on WAC 44-14-050 (above), the concept of reasonably translatable records should not
be applied to copying paper records. Existing WAC 44-14-05002, like WAC 44-14-05001,
contains language about scanning paper documents that does not belong in this rule. WCOG
proposes deleting that language from the rule.

c. PDF is a standard file format. Existing WAC 44-14-05002 and the AGO Proposal at 39
contain two references to “Adobe Acrobat PDF®.” WCOG proposes revising these rules to
reflect the fact that PDF is an open file standard that does not require Adobe software.
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d. WCOG’s proposed revised rule. WCOG proposes amending WAC 44-14-050002 as
follows: : .

WAC 44-14-05002 "Reasonably locatable" and "reasonably
translatable” electronic records. (1) "Reasonably locatable"
electronic records. The act obligates an agency to provide nonexempt
"identifiable ... records." RCW 42.56.080. An "identifiable record" is
essentially one that agency staff can "reasonably locate." WAC 44-14-
04002(2). Therefore, a general summary of the "identifiable record"
standard as it relates to electronically locating public records is that the act
requires an agency to provide a nonexempt "reasonably locatable" record.
This does not mean that an agency can decide if a request is "reasonable”
and only fulfill those requests. Rather, "reasonably locatable" is a
concept, grounded in the act, for analyzing electronic records issues.

Agencies are required to adopt and enforce reasonable rules to
protect public records from disorganization or destruction. RCW
42.56.100. An agency’s failure to comply with this requirement does not
relieve the agency from its obligation to produce reasonably locatable
records or make any public record not reasonably locatable.

In general, a "reasonably locatable" electronic record is one which
can be located by the subject matter of the record or with typical search
features and organizing methods contained in the agency's current
software. For example, a retained email containing the term "XYZ" is
usually reasonably locatable by using the email program search feature.
However, ((ar)) some email search ((feature-has)) features have
limitations, such as not searching attachments, but ((is)) are a good
starting point for the search. Information might be "reasonably locatable"
by methods other than a search feature. For example, a request for a
copy of all retained emails sent by a specific agency employee for a
particular date is "reasonably locatable" because it can be found utilizing a
common organizing feature of the agency's email program, such as a
chronological "sent" folder. Another indicator of what is "reasonably
locatable" is whether the agency keeps the information in a particular way
for its business purposes. For example, an agency might keep a

“database of permit holders including the name of the business. The
agency does not separate the businesses by whether they are publicly
traded corporations or not because it has no reason to do so. A request
for the names of the businesses which are publicly traded is not
"reasonably locatable" because the agency has no business purpose for
keeping the information that way. In such a case, the agency should
provide the names of the businesses (assuming they are not exempt from
disclosure) and the requestor can analyze the database to determine
which businesses are publicly traded corporations.
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(2) "Reasonably translatable" electronic records. The act
requires an agency to provide a "copy" of nonexempt records (subject to
certain copying charges). RCW 42.56.070(1) and 42.56.080. To provide
a photocopy of a paper record, an agency must take some reasonable
steps to mechanically translate the agency's original document into a
useable copy for the requestor such as copying it in a copying machine, or
scanning it fo create a PDF file ((into-Adobe-AcrobatPDE®)). Similarly,
an agency must take some reasonable steps to prepare an electronic
copy of an electronic record or a paper record. Providing an electronic
copy is analogous to providing a paper record: An agency must take
((reasonable)) steps to translate the agency's original into a useable copy
for the requestor, if it is reasonable and feasible for it to do so.

The "reasonably translatable" concept typically operates in two

((threekinds-of)) situations:
((()—-An-ageney-has-only-a-paperrecord;

——{bY)) (@) An agency has an electronic record in a generally
commercially available format (such as a Windows® product); or

((¢e))) (b) An agency has an electronic record in an electronic
format but the requestor seeks a copy in a different electronic format.

The following examples assume no redactions are necessary.

((€n)) () Agency has eléctronic records in a generally
commercially available format. \When an agency has an electronic
record...

WCOG has no comments on the AGO’s proposed revisions to WAC 44-14-05002(2)(ii) or (iii),
except that those subsections should be renumbered when subsection (2)(i) is deleted. WCOG
has no comments on the AGO’s proposed revisions to WAC 44-14-05002(3).

WAC 44-14-05003 Parties should confer on technical issues.
WCOG has no comments on the AGO proposed revisions to WAC 44-14-05003.

54
Page 158



Nancy Krier, AGO

WAC 44-14-05004 Customized access.

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05004.

WAC 44-14-05005 Relationship of Public Records Act to court
rules on discovery of "electronically stored information.”

WCOG has no comments on the AGO proposed revisions to WAC 44-14-05005.

EXEMPTIONS
WAC 44-14-060 et seq.

WCOG proposes revising the existing rule as follows:
WAC 44-14-060 Exemptions.

(1) The Public Records Act provides that a number of types of
documents are exempt from public inspection and copying. In addition,
documents are exempt from disclosure if any "other statute" exempts or
prohibits disclosure. Requestors should be aware of the following
exemptions, outside the Public Records Act, that restrict the availability of
some documents held by (name of agency) for inspection and copying:

(List other laws)

(2) The (agency) is prohibited by statute from disclosing lists of
individuals for commercial purposes.

(3) The (name of agency) will adopt and enforce specific rules for
organizing its public records to prevent commonly-asserted exemptions
from causing excessive delay or disruption in responding to a PRA

request.
WAC 44-14-06001

WCOG concurs in the AGO’s proposed amendments to WAC 44-14-06001..
WAC 44-14-06002

a. No “summary” of exemptions is needed. The AGO proposal would repeal much of WAC
44-14-06002 (summary of exemptions). The AGO proposal notes that the comments can
become quickly outdated as the legislature amends or enacts exemptions. WCOG concurs, and
also notes that the purpose of the model rules is not to interpret PRA exemptions or case law, but
to help agencies comply with the PRA, specifically including RCW 42.56.100. Deletion of the
incomplete and outdated summary of exemptions allows the model rules to focus on their actual

purpose.
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WCOG concurs in the AGO’s proposed additional paragraph at the end of section 06002, which
is included in WCOG’s proposed rule. WCOG proposes to rename and revise WAC 44-14-
06002 as follows:

WAC 44-14-06002 ((Suwmmary-ofe)) Exemptions. (((H
General)) The act and other statutes contain hundreds of exemptions

from disclosure and dozens of court cases interpret them. A full treatment
of all exemptions is beyond the scope of the model rules. For a
discussion of several commonly used exemptions, see these documents
on the attorney general's office web site: Open Government Resource
 Manual at http://www.atg.wa.gov/open-government-resource-manual (the
manual contains a discussion and summaries of many exemptions, links
to statutes, and links to many court decisions and several attorney general
opinions); the code reviser's annual list of exemptions in the state code,
available at http://www.atg.wa.gov/sunshine-committee; and a guidance
document on the attorney-client privilege and work-product doctrine,
available at http://www.atg.wa.gov/model-rules-public-disclosure.

b. Agencies must have rules to deal with common exemptions. RCW 42.56.100 requires
agencies to “adopt and enforce reasonable rules and regulations...[to] provide for the fullest
assistance to inquirers and the most timely action” on PRA requests. In order to comply with
this statute agencies must adopt and enforce specific rules for organizing public records to
prevent common exemptions from causing excessive delay or disruption in responding to a PRA
request. WCOG is not aware of any agency that has actually adopted such rules. Consequently,
responses to many PRA requests take much longer than they should.

For example, WCOG is not aware of any agency that requires its attorneys to identify privileged
communications as such, or to keep privileged information (or work product) separate from
nonexempt records. As a result, agency responses to requests for records are substantially
delayed by the agency’s need to review and redact potentially privileged records, and excessive
redaction is commonplace. Many agencies and their attorneys make little or no effort to organize
their litigation files unless and until a PRA request is made. These agencies are violating RCW
42.56.100 by failing to adopt and enforce rules that would produce the most timely possible
action on requests for records.

WCOG suggests adopting model rules to address the organization of records in light of various
commonly-asserted exemptions. The following proposed rules address just a few of the most
common public record exemption and organization problems that WCOG has encountered. This
is far from an exhaustive list. Each agency that routinely redacts information pursuant to certain
exemptions should adopt and enforce specific rules to organize its records to minimize the need
to review and redact information subject to such exemptions.

c. Attorney-client privilege. Agencies need to adopt and enforce rules that require agency
attorneys to clearly document each legal matter, identify the attorney and client officer in charge,
state the subject matter, and provide a matter number or name to be consistently used on all
records. Agencies also need to adopt and enforce rules for the organization of legal files to
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‘minimize the need for time-consuming review and to avoid unnecessary redaction and
unnecessary arguments about the scope of attorney-client privilege exemptions.

(1) Attorney-client privilege. Agency legal files are subject to
public records requests, and must be produced to the extent they contain
material that is not privileged, work product, or otherwise exempt from
disclosure. Agencies and their attorneys should recognize that failure to
properly organize and identify exempt material in legal records can cause
unnecessary and time-consuming delays in responding to public records
requests, and can interfere with the agency’s obligation to provide fullest
assistance to requesters. Accordingly, agencies and their attorneys shall
assure proper organization of legal files, and identification of privileged or
potentially privileged material, including without limitation through the
following practices. :

Each agency’s attorney, prosecuting attorney or law department
shall maintain a list, in a common, convenient electronic format, of all
agency litigation and discrete identifiable legal matters, including (i) the
case name and court, if any, (ii) a file name or number to be used in all
agency documents relating to the matter, (iii) the attorney(s) in charge of
the matter, and (iv) the agency personnel who have decision-making
authority and/or access to privileged information about the matter. The list
shall be available to all agency employees as well as the public, and to the
extent possible shall not contain any exempt information whatsoever.
Each agency’s PRA officer shall ensure that the agency’s legal matter list
is kept up to date, and that agency attorneys and their staffs are including
the required file name and/or number on all related records.

Agency attorneys should, whenever possible, identify attorney-
client privileged records as such by (i) making a conspicuous notation
such as “*ATTORNEY-CLIENT PRIVILEGED **** in the subject line,
header or footer of every privileged document, and (ii) identifying the legal
matter by its approved file name or number. Agency attorneys shall not
designate records as privileged absent a well-founded belief that the
records are privileged. Agency attorneys should avoid mixing privileged or
otherwise protected information and non-exempt information in a single
document, and should encourage those with whom they communicate to
segregate privileged communications into separate records. Where
privileged legal advice is mixed with hon-exempt communications, the
privileged portion of the document should be clearly identified so that it
can be redacted without legal review.

d. Work product. Agencies need to adopt similar rules for work product.

(2) Records relevant to a controversy (work product). Each
agency’s PRA officer shall ensure that the agency’s list of legal matters
required by .subsection (1) is kept up to date, and that agency attorneys
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and their staffs are including the required file name or number on all
records that contain work product. Because the exemption in RCW
42.56.290 only applies to records that are relevant to a controversy, no
agency will redact any information pursuant to that exemption unless and
until the agency has specifically identified the relevant controversy and/or
updated the agency’s legal matter list accordingly.

Agency attorneys should, whenever possible, identify records that
contain attorney work product as such by (i) making a conspicuous
notation such as ““**ATTORNEY WORK PRODUCT - PRIVILEGED **** in
the subject line, header or footer of every document containing work
product, and (ii) identifying the legal matter by its approved file name
and/or number. Agency attorneys shall not designate records as exempt
under RCW 42.56.290 absent a well-founded belief that the records are
exempt. Agency attorneys should avoid mixing privileged legal advice,
including attorney theories and mental impressions exempt under RCW
42.56.290, with ordinary work product in a single document.

e. Litigation correspondence and pleading files. Litigation involving agencies is a frequent
subject of PRA requests. It is a well-established best-practice for attorneys to maintain
organized chronological files of (i) pleading and (ii) external correspondence, including email,
relating to a legal matter. Yet in WCOG’s experience many agency attorneys fail to maintain
organized correspondence and pleading files, requiring searches for responsive records that
should already be in organized files. Agencies need to adopt rules requiring their attorneys to
keep organized chronological correspondence and pleading files in all agency legal matters.

(3) Litigation correspondence and pleading files. Each
agency attorney shall maintain organized chronological files of (i) all
external correspondence, including email, and (ii) all pleadings, for each
separate agency legal matter. Such files shall be kept in electronic format
and in the possession of the agency itself, and shall not contain any
exempt information so that copies of the files can be quickly provided to
requestors without the need for any review of the records.

f. Common Interest and Joint Defense Agreements. WCOG has seen numerous examples of
agencies claiming that records shared with other agencies or parties are exempt under the
common interest and/or joint defense doctrines where the agencies have no written agreement or
other documentation to support such claims. WCOG has also seen written common defense
agreements that made no attempt to define the scope of the underlying common interest. WCOG
has seen agencies erroneously assume that a common interest agreement makes all
communications between the parties privileged, even where the parties have conflicting rights
and liabilities on other issues. The failure to properly document the existence of an alleged
common interest resulted in litigation in Kittitas County v. Allphin, 195 Wn. App. 355, 381 P.3d
1202 (2016), review granted, (2017). Although it is possible to create a common interest or joint
defense agreement without a written agreement, such practice should be prohibited.
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(4) Common interest and joint defense agreements. No
record shared with any party or person outside the agency shall be
withheld as exempt under either the common interest or joint defense
doctrines unless the attorneys for all parties to the common interest or
joint defense have stated in a written agreement (i) who the parties to the
agreement are, (ii) what the specific common interests and/or joint
defenses are, and (iii) that the parties intend and agree to share
confidential information within the scope of the specifically identified
common interests and/or joint defenses. Whenever records subject to a
common interest or joint defense claim are requested the agency will
provide the requestor with a copy of the written agreement as part of the
explanation of redactions required by RCW 42.56.210(3). The written
agreement shall be filed in the correspondence file required by subsection
(3). The written agreement shall not contain any exempt information and
shall not be redacted. Whenever a party to a joint defense or common
interest agreement sends confidential information to another party
pursuant to the agreement the shared document(s) shall have a
conspicuous notation that the information is governed by the specific

“agreement identified by name and date.

g. Passwords. Agencies need to adopt rules to prevent passwords from requiring redaction of
otherwise nonexempt records. WCOG recently had an agency redact old conference call
passwords from dozens of nonexempt email records rather than simply changing the password.
Many modern conference call systems can generate a different password for each conference
call, eliminating the need to change passwords manually. Otherwise, passwords should be sent
in separate documents that serve no other purpose except to convey or record a password. It is
particularly important to avoid the need to redact passwords from emails, which could otherwise
be produced in native format and without redaction. ‘

() Passwords. Each agency shall. adopt and enforce rules to
prohibit the inclusion of exempt passwords (or access codes) in
documents created for any reason other than to communicate or
document such passwords. When a non-exempt record containing an
exempt password is requested the PRA officer will instruct the person
whose password is at issue to change the password and to avoid -
including passwords in honexempt records in the future. When a non-
exempt email record containing an exempt password is requested the
agency will instruct the person whose password is at issue to change the
password and then produce the email without redacting the password.

Each agency shall instruct its officers and employees who use
conference call systems that conference call passwords and access codes
will not be redacted under RCW 42.56.420(4) and that such passwords
should be changed on a regular basis.
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COSTS OF PROVIDING COPIES OF PUBLIC RECORDS
WAC 44-14-070 et seq.

WAC 44-14-070

The AGO proposal makes extensive changes to WAC 44-14-070. WCOG concurs in those
changes except as follows:

a. Statutory default costs. The AGO proposal adds a new paragraph (3) to address statutory
default costs (shown below). WCOG proposes revisions to the last sentence of this new
paragraph as follows (because this is a new paragraph the underlining in the AGO proposal is not
shown here):

(3) (Alternative) Statutory default costs. (/f the agency deter-
mines it will not charge actual costs for copies but instead will assess
statutory costs, it must have a rule or regulation declaring the reasons
that determining actual costs would be unduly burdensome). The (name
of agency) is not calculating actual costs for copying its re-cords
because to do so would be unduly burdensome for the following
reasons: The (name of agency) does not have the resources to conduct a
study to determine actual copying costs for all its records; to con- duct
such a study would interfere with other essential agency functions;
and, through the legislative process, the public and requestors have
commented on and been informed of authorized fees and costs provided
in the Public Records Act including. RCW 42.56.120 and other laws.
Therefore, in order to timely implement a fee schedule consistent with
the Public Records Act, it is more cost efficient, expeditious and in the
public interest for the (name of agency) to adopt the state legislature's

approved fees and costs ((fer—mest—ef—the—éname—ef—ageney)—reeerde

seheduJe—)) for the agency records as authorlzed in RCW 42. 56 120

except for unique identified records for which actual costs can be
determlned ., or where the agency decides to waive charqr ing costs.

29

b. Processing payments The AGO proposal adds new heading (5) for “processing payments
and adds language relating to customized service. WCOG concurs in those changes. However,
- there is no language in the PRA that requires pre-payment of all costs, only payment prior to
providing an installment. WCOG proposes deleting text from the existing rule as follows:

(5) Processing payments. Before beginning to make the
copies or processing a customized service, the public records officer or
designee may require a deposit of up to ten percent of the estimated
costs of copying all the records selected by the requestor. The public
records offlcer or deS|gnee may ((alse)) reqUIre the payment ((ef—the

paymeni)) of the costs of copylng an mstallment before prowdlng that
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installment. The (name of agency) will not charge sales tax when
it makes copies of public records.

WAC 44-14-07001

The AGO proposal makes extensive changes to WAC 44-14-07001. WCOG concurs in those
changes except as follows: '

c. Copy charges. The AGO proposal makes extensive revisions to subsection (2) relating to
actual costs. WCOG concurs in those changes.

However, the existing rule contains text suggesting. comparison with commercial copying
centers. This text should be deleted because this advice is not based on actual or default costs.
Also, the rule should be revised to include the requirement in RCW 42.56.120 that an agency
“shall use the most reasonable cost-efficient method available to the agency as part of its normal
operations.”

WCOG proposes revising the existing rule as follows:

The actual costs include the actual cost of the paper and the per

page cost for use of agency copying (including scanning) equipment;
the actual cost of the electronic production .or file transfer of the record;
the use of any cloud-based data storage and processing service; costs -
directly incident to the cost of postage or delivery charges and the
cost of any container or envelope used; and, the costs directly incident to
transmitting such records in_an electronic format, including the cost of
any transmission charge and the use of any physical media device
provided by the agency. An agency may include staff salaries, benefits or
other general administrative or overhead charges only if those costs
are directly related to the actual cost of copying the public records. Staff
time to copy and send the records may be included in an agency's actual
costs. An agency's calculations and reasoning need not be elaborate but
should be detailed enough to allow a requestor or court to determine if
the agency has properly calculated its copying charges. ((Ar—ageney

alalala omn alaladal ommae

section, an agency shall use the most reasonable, cost-efficient method
available to the agency as part of its normal operations.

2. The costs of staff time is allowed only for making copies. An agency cannot charge for
staff time for locating records or other noncopying functions. See RCW ((42.17.300/))
42.56.120. ("No fee shall be charged for locating public documents and making them
available for copying.")((.)) ’
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d. Estimate of costs for requestor. The AGO proposal adds a new paragraph (5) to address

estimates of costs (shown below). WCOG proposes revisions to the new AGO paragraph, for

clarity, as follows (because this is a new paragraph the underlining in the AGO proposal is not
shown here):

(5) Estimate of costs for requestor. If a requestor asks,
an agency must provide a summary of the applicable charges, or the
cost of customized service charges, before copies are made and the
requestor may revise the request to reduce ((the—numbepef—eemes—te
be—made—thus)) the applicable charges. RCW 42.56.120(2)(f). An
agency must also provide a requestor, in advance, information
concerning customized service charges if the request involves
customized service. RCW 42.56.120(3).

e Informing requestor that inspection is free. The AGO proposal would delete a portion of
the existing rule as shown here:

Sometimes a requestor will choose to pay for the copying of
a large batch of records without inspecting them. This is allowed((;
provided-that-therequesterisinformed-thatrspectionds-free)). In-
forming the requestor on a request form that inspection is free is
sufficient.

WCOG opposes this change because, without the deleted text, the last sentence does not make
sense.

f. Use of outside vendor. The AGO proposal adds new text to paragraph (7) relating to outside
vendors. WCOG concurs in the AGO’s changes with additional changes. The AGO proposal
contains an erroneous citation to “RCW 42.56.080(4)” that should be changed to “RCW
42.56.120(4).” WCOG proposes an additional sentence addressing another example of an

- alternative fee arrangement.

WCOG proposes revising the existing rule as follows:

(((®))) (7) Use of outside vendor. Typically an agency makes the
requested copies. However, an agency is not required to copy records
at its own facilities. An agency can send the project to a commercial
copying center and bill the requestor for the amount charged by the
vendor.3 An agency is encouraged to do so when an outside vendor
can make copies more quickly and less expensively than an agency. An
agency can arrange with the requestor for him or her to pay the vendor
directly. This is an example of where any agency might enter into an
alternative fee arrangement under RCW 42.56.120(4). Another
example of a possible alternate fee arrangement involves recurring (i.e.
monthly) requests for the same records, which could be provided for a set
fee to the requester without the need for a separate request. An agency

cannot charge the default ((fiteen—cents—perpage—rate)) charges
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when its "actual cost" at a copying vendor is less. The default rates
((is)) are only for agency-produced copies. RCW ((42-44300/)) 42.56.120.

3. ((See-also-Op-Atty-Gen—6-(1991{agency-must-justifyits-copy-charges).)) Benton
County v. Zink, 191 Wn. App. 269, 361 P.3d 801 (2015).

WAC 44-14-07003

WCOG concurs in the AGO’s proposed repeal of WAC 44-14-07003.

WAC 44-14-07004

WCOG concurs in the AGO’s proposed revisioné to WAC 44-14-07004.

WAC 44-14-07005

WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07005.

WAC 44-14-07006

WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07006.

REVIEW OF DENIALS OF PUBLIC RECORDS
WAC 44-14-080 et seq.

| WCOG has no comments on WAC 44-14-080.

WCOG has no comments on WAC 44-14-08001.
WCOG has no comments on WAC 44-14-08002.
WCOG has no comments on WAC 44-14-08003.

The AGO proposal would add a sentence to WAC 44-14-08004 that acknowledges that this rule
is just a brief description of judicial review under the PRA. AGO proposal at 53. The AGO has
proposed revisions to subsections (1), (3), (5), (6) and (7). AGO proposal at 53-56.

The model rules were not intended to address PRA litigation, and the AGO has no authority to
make authoritative pronouncements on matters of PRA law. Furthermore, the existing rule is
inaccurate in a number of respects, and the AGO proposal does not correct these problems.
WCOG believes this entire section should be repealed.

If the entire section is not repealed then a number of revisions are needed.

(1) Seeking judicial review. The AGO proposal would add a sentence to subsection (1),
footnote 1 about the discussion of “final action” in Hobbs v. State, 183 Wn. App. 925, 335 P.3d
1004 (2014). The Hobbs case is a poorly-written and confusing decision of one division of the
Court of Appeals, and that case has already been questioned or rejected by other appellate courts.

63
Page 167



Nancy Krier, AGO

There are numerous pending cases in which the scope and meaning of Hobbs is being litigated.
It is not clear what the Hobbs court meant by final agency action, and the quoted reference to
“final action” proposed by the AGO does nothing to alleviate that confusion. The AGO’s
proposed citation to Hobbs should be rejected.

The second paragraph of WAC 44-14-08001(1) should be revised to clarify that the act provides
a speedy court hearing on whether the agency has violated the act and to remedy such violations
quickly.

The AGO has proposed a new sentence in the second paragraph that “[t]he court proceeding is a
civil action, seeking judicial review.” AGO proposal at 53. WCOG believes this text does not
go far enough to rebut the common misconception that the PRA creates only a special statutory
proceeding. Furthermore, the term “judicial review” commonly means judicial review of a
decision of a quasi-judicial tribunal. The Supreme Court has clarified that an action under the
PRA is an ordinary civil action, that the PRA does not create a special proceeding exclusive of
 other civil procedures, and that normal civil procedures are available in PRA cases. Spokane
Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 104-106, 117 P.3d 1117 (2005).
WCOG proposes revising the rule to explain this more completely.

(2) Statute of limitations. WCOG has no comments on subsection (2) (except that the entire
section is unnecessary and should be repealed).

(3) Procedures. The AGO proposal adds a sentence to subsection (3) about a requestor’s option
to file an ordinary civil case. WCOG proposes minor revisions to this subsection. The proposed
reference to the requestor filing a motion after initiating a PRA case is misleading because a
motion is only one of several litigation events that might follow the filing of PRA case. WCOG
also proposes moving footnote 4 down to include the new sentence. WCOG concurs in the
AGO’s proposed deletion of the last sentence and footnote 6.

(4) Burden of proof. WCOG has no comments on subsection (4) (except that the entire section
is unnecessary and should be repealed).

(5) “Types of cases.” Existing subsection (5) incorrectly states that the PRA “provides three
mechanisms” for court review in PRA cases. This language reinforces the erroneous perception
that the PRA creates only particular statutory procedures and provides only specifically listed
remedies. In fact, every aspect of the liberally-construed PRA can be enforced in superior court,
and PRA cases are ordinary civil cases. In addition to liability for wrongfully withholding
records an agency can be held liable for failing to conduct an adequate search,’ failing to provide

* Neighborhood Alliance of Spokane County v. County of Spokane, 172 Wn.2d 702, 261 P.3d 119 (2011).
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a sufficient exemption log," failing to provide fullest assistance to 1'equestors5 and/or failing to
adopt proper procedures for PRA compliance.® T

Subsection (5) needs to be revised to clarify that the special procedures and remedies mentioned
in the PRA are in addition to ordinary civil procedures and remedies.

(6) “In camera” review. WCOG concurs in the AGO’s proposed revisions to subsection (6).
However, WCOG proposes re-numbering the subsection to “(5)(c)” because in camera review is
just another remedy under the PRA. In addition, the existing rule contains an incorrect citation
to “& 588” in footnote 8 that should be deleted.

(7) Attorneys’ fees, costs, and penalties to a prevailing requestor. Because subsection (7)
also relates to remedies under the PRA, WCOG proposes re-numbering this subsection to
“(5)(d).” See above.

The AGO proposal makes minor revisions to the first paragraph of existing subsection (7).
Those revisions are acceptable and are shown in WCOG’s proposed rule (below).

The AGO proposal adds a new paragraph relating to body cameras and inmates. AGO Proposal
at 55. Those revisions are acceptable and are shown in WCOG’s proposed rule (below).

The existing subsection (7) contains language that narrowly interprets the term “prevailing”
requestor. This language does not acknowledge that a requestor can be partially prevailing and
still be awarded attorney fees. In addition, the language is based on old case law and erroneously
suggests that an agency must wrongfully withhold a record in order to be liable for attorney fees.
In fact, an agency can be held liable for the requestors attorney’s fees for a number of reasons,
including failing to produce a proper exemption log. In Lakewood, 182 Wn.2d 87, the agency
brought an unsuccessful declaratory judgment action against the requestor. The requestor was
awarded attorney fees even though he was not the plaintiff and he did not obtain any relief under
the PRA. Rather than attempt to update this part of the rule to address all the nuances of
attorney’s fees under the PRA this text and the supporting note 12 (former note 11) should be
deleted.

The AGO proposal makes minor revisions (renumbefing and corrected citations) to the next
three paragraphs of the section. Those revisions are acceptable and are shown in WCOG’s
proposed rule (below).

The AGO proposal makes revises the last paragraph of subsection (7) in light of the fact that
penalties are now discretionary under RCW 42.56.550(4). Those revisions are acceptable and
are shown in WCOG’s proposed rule (below).

WCOG’s proposed rule. WCOG proposes revising the rule as follows:

* Lakewood v. Koenig, 182 Wn.2d 87, 343 P.3d 335 (2014).
> ACLU v. Blaine School Dist., 86 Wn. App. 688, 937 P.2d 1176 (1999).

¢ Resident Action Council v. Seattle Housing Authority, 177 Wn.2d 417, 327 P.3d 600 (2013).
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WAC 44-14-080 Review of denials of public records.

(1)  Seeking judicial review. The act provides that an
agency's decision to deny a request is final for purposes of judicial review
two business days after the initial denial of the request. RCW '
((424+320/)) 42.56.520.1 Therefore, the statute allows a requestor to
seek judicial review two business days after the initial denial whether or
not he or she has exhausted the internal agency review process.2 An
agency should not have an internal review process that implies that a
requestor cannot seek judicial review until internal reviews are complete
because RCW ((42-4743204)) 42.56.520 allows judicial review two '
business days after the initial denial.

The act provides a speedy remedy for a requestor to obtain a court
hearing on whether the agency has violated the act, and to obtain relief
from such violations. RCW ((42-47340-(1-and-{2}/)) 42.56.550 (1) and
(2). A court proceedings under the PRA is an ordinary civil action, and is
not limited to the specific procedures set forth in the PRA. The purpose of
the quick judicial procedure is to allow requestors to expeditiously find out
if they are entitled to obtain public records.3 To speed up the court
process, a public records case may be decided merely on the "motion" of

- a requestor and "solely on affidavits." RCW ((4247+340-(H-and-(3)/))
42.56.550 (1) and (3).

'(2) Statute of limitations. The statute of limitations for an
action under the act is one year after the agency's claim of exemption or
the last production of a record on a partial or installment basis. RCW

((42.17-340(8)1)) 42.56.550(6).

(3) Procedure. To initiate court review of a public records
case, a requestor can file a "motion to show cause" which directs the
agency to appear before the court and show any cause why the agency
did not violate the act. RCW ((42-4%-340-(H-and(2)/)) 42.56.550 (1) and
(2).((4)) A requestor can also initiate a civil action against an agency by
filing a summons and complaint.4 The case must be filed in the superior
court in the county in which the record is maintained. RCW ((42-4£340(1)
and{(2))) 42.56.550 (1) and (2). In a case against a county, the case may
be filed in the superior court of that county, or in the superior court of
either of the two nearest adjoining counties. RCW ((42-47-340(5)/))
42.56.550(5). The show-cause procedure is designed so that a
nonattorney requestor can obtain judicial review himself or herself without
hiring an attorney. A requestor can file a motion for summary judgment to
adjudicate the case.5 ((However-meostcases-are-decided-on-a-metionte
shew-causc-6))
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(4) Burden of proof. The burden is on an agency to

demonstrate that it complied with the act. RCW ((42-4+340-(1-and-(2)/))
42.56.550 (1) and (2).

(5) Remedies under the act. ((Iy-pésef—eases—sub}est—te
judicialreview:)) While an action under the PRA is an ordinary civil

_actlon the act prowdes a number of specmc legal remedles ((Ihe—aet

—(b)—"Reasenable—estimate.—")) Estimates. The act permits
((second-form-ofjudicial review-is-when)) a requestor to seek judicial

review of ((ehallenges)) an agency's "reasonable estimate" of the time to
provide a full response or estimated charges for copies. RCW

(42:17.340(2)})) 42.56.550(2).

(e) (b) Injunctive action to prevent disclosure. ((Fhe-third

b T ey e s . i 46
disclosure-ef publierecords:)) RCW ((42443304) 42:66.540-An aection
uhder-this-statute-can-be-initiated-by-the-ageney;a)) An agency, a person

named in a requested ((the-disputed)) record, or a person to whom the
record "specifically pertains((=))," may seek an injunction to prevent

disclosure of the records. The agency or third party seeking to prevent
disclosure has the burden of proving the record is exempt from
disclosure.((#)) 6 The party seeking to prevent disclosure must prove both
the necessary elements of an injunction and that a specific exemption
prevents disclosure.((8)) 7

() (c) “In camera” review by court. The act authorizes a court
to review withheld records or portions of records "in camera." RCW
((4244340(3))) 42.56.550(3). "In camera" means a confidential review
by the judge alone in his or her chambers. Courts are encouraged to
conduct an in camera review because it is often the only way to determine
if an exemption has been properly claimed.((9)) 8

However, in camera review is not always required, and it is up to
the discretion of the trial court.9

A court may have local court rules on Public Records Act cases
and in camera review procedures. In the alternative, an agency should
prepare an in camera index of each withheld record or portion of a record
to assist the judge's in camera review. This is a second index, in addition
to a withholding index provided to the requestor. The in camera index
should number each withheld record or redacted portion of the record,
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provide the unredacted record or portion to the judge with a reference to
the index number, and provide a brief explanation of each claimed
exemption corresponding to the numbering system. The agency's brief
explanation should not be as detailed as a legal brief because the
opposing party will not have an opportunity to review it and respond. The
agency's legal briefing should be done in the normal course of pleadings,
with the opposing party having an opportunity to respond.

The in camera index and disputed records or unredacted portions
of records should be filed under seal. The judge should explain his or her
ruling on each withheld record or redacted portion by referring to the
numbering system in the in camera index. If the trial court's decision is
appealed, the in camera index and its attachments should be made part of
the record on appeal and filed under seal in the appellate court.

(#) (d) Attorneys' fees, costs, and penalties to prevailing
requestor. The act requires an agency to pay a prevailing requestor's
reasonable attorneys’ fees((;)) and costs((and)). In addition, it is within
the discretion of a court to assess a daily penalty against the agency,
considering several factors. RCW ((424+340{4)/)) 42.56.550(4).10 Only
a requestor can be awarded attorneys' fees, costs, or a daily penalty
under the act; an agency or a third party resisting disclosure cannot.((48))
11

A special process regarding attorneys' fees and penalties applies to
actions involving the disclosure of body worn camera recordings governed
by RCW 42.56.240. Another process applies to requests by inmates;
penalties may not be awarded to an inmate unless a court determines the
agency acted in bad faith. RCW 42.56.565.

reasen-1Ht)) In an injunctive action under RCW 42.17.330/42.56.540, the
prevailing requestor cannot be awarded attorneys' fees, costs, or a daily
‘penalty against an agency if the agency took the position that the record
was subject to disclosure.12

The purpose of the act's attorneys' fees, costs, and daily penalty
provisions is to reimburse the requestor for vindicating the public's right to
obtain public records, to make it financially feasible for requestors to do
so, and to deter agencies from improperly withholding records.13
However, a court is only authorized to award "reasonable" attorneys' fees.
RCW ((424£346(4))) 42.56.550(4). A court has discretion to award
attorneys' fees based on an assessment of reasonable hourly rates and
which work was necessary to obtain the favorable result.14 -
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The award of "costs" under the act is for all of a requestor's
nonattorney-fee costs and is broader than the court costs awarded to
prevailing parties in other kinds of cases.15.

day-18)) The penalty range is up to one hundred dollars a day. RCW

42.56.550(4). Courts will consider a nonexclusive list of penalty factors in
determining whether to assess a penalty, and the amount.16

1 Progressive Animal Welfare Soc'y v. Univ. of Wash., 125 Wn.2d 243, 253, 884 P.2d

© 592 (1994) ("PAWS II") (RCW ((42-4+32064)) 42.56.520 "provides that, regardless of
internal review, initial decisions become final for purposes of judicial review after two
business days.").

2 See, e.g., WAC 44-06-120 (attorney general's office internal review procedure
specifying that review is final when the agency renders a decision on the appeal, or the
close of the second business day after it receives the appeal, "whichever occurs first").

3 Spokane Research & Def. Fund v. City of Spokane, 121 Wn. App. 584, 591, 89 P.3d
319 (2004), reversed on other grounds, 155 Wn.2d 89, 117 P.3d 1117 (2005) ("The
purpose of the PDA is to ensure speedy disclosure of public records. The statute sets
forth a simple procedure to achieve this.").

4 See generally Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 117
P.3d 1117 (2005).

5 Id. at 106.

Z)) 6 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 744,
958 P.2d 260 (1998)

((8)) Z PAWS II, 125 Wn.2d at 257-58. See also SEIU Healthcare 775 NW v. State et al,
198 Wn. App. 745, X P.3d X (2017) (party seeking injunction under RCW 42.56.540 must
show that (1) record pertains to that party, (2) exemption applies, and (3) disclosure
would not be in the public interest and would substantially and irreparably harm the party
or a vital governmental function.)

((9)) 8 Spokane Research & Def. Fund v. City of Spokane, 96 Wn. App.
568, 577((-8&-588)), 983 P.2d 676 (1999), review denied, 140 Wn.2d 1001,
999 P.2d 1259 (2000).

9 Block v. City of Gold Bar, 189 Wn. App. 262, 355 P.3d 122 (2015); Nissen v. Pierce
County, 182 Wn.2d 863, 357 P.3d 45 (2015).

10 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004) (factors).
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((40)) 11 RCW ((42-14£340(4)4)) 42.56.550(4) (providing award only for "person"
prevailing against "agency"); Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680,
691-92, 13 P.3d 1104 (2000) (third party resisting disclosure not entitled to award).

12 Confederated Tribes, 135 Wn.2d at 757;_ Doe V. Washihqton State Patrol, 185 Wn.2d

363, 374 P.3d 63 (2016). -

13- Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975
P.2d 536 (1999) ("ACLU II") ("permitting a liberal recovery of costs is consistent with the
policy behind the act by making it financially feasible for private citizens to enforce the
public's right to access to public records.").

14 Id. at 118.

15 /d. at 115.

16 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004).

Acknowledgments. WCOG would like to thank all of the members of the WCOG Legal
Committee who contributed their efforts to these comments and proposed rules, including
William Crittenden, Michele Earl-Hubbard, Judy Endejan, Kathy George, Mike Kahrs and Eric
Stahl. : '

Thank you for your consideration.

Toby Nixon
President
Washington Coalition for Open Government
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Appendix A: WCOG’s proposed amendments to WAC Chap. 44-14.

INTRODUCTORY COMMENTS
WAC 44-14-00001 et seq.

WAC 44-14-00001 Statutory authority and purpose.

[WCOG concurs in the AGO’s propoéed amendments to WAC 44-14-00001.]
WAC 44-14-00002 Format of Model Rules

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00002.]

WAC 44-14-00003 Model rules and comments are nonbinding

WAC 44-14-00003 Model rules and comments are nonbinding. The model
rules, and the comments accompanying them, are advisory only and do not bind any
agency. Accordingly, many of the comments to the model rules use the word "should"
or "may" to describe what an agency or requestor is encouraged to do. The use of the
words "should" or "may" are permissive, not mandatory, and are not intended to create
any legal duty. ' ~

While the model rules and commehts are nonbinding, they should be carefully
conS|dered by requestors and agencnes ((Ihe—medel—mles—and—eemments—were

va-nety—eﬁnie#es%ed—pa#tes—)) Local agencies are encouraqed to conS|der them in

establishing local ordinances implementing the act. RCW 42.56.570. Agencies are
required to adopt and enforce rules pursuant to RCW 42.56.100 whether or not
agencies adopt these model rules in whole or in part. Local agencies should consult
these model rules when establishing their own local ordinances.

WAC 44-14-00004 Recodification of the act

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00004.]
WAC 44-14-00005 Training is crifical

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00005.]
WAC 44-14-00006 Additional resources

[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00006.]

APPENDIX A-1
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AUTHORITY AND PURPOSE
WAC 44-14-010 et seq.

WAC 44-14-010 Authority and purpose.

WAC 44-14-010 Authority and purpose. (1) RCW ((42-474260(1/))
42.56.070(1) requires each agency to make available for inspection and copying
nonexempt "public records" in accordance with published rules. The act defines "public
record" at RCW 42.56.010(3) to include any "writing containing information relating to
the conduct of government or the performance of any governmental or proprietary
function prepared, owned, used, or retained" by the agency. RCW ((42-47+2606(2)))
42.56.070(2) requires each agency to set forth "for informational purposes" every law, in
addition to the Public Records Act, that exempts or prohibits the disclosure of public
records held by that agency.

(2) The purpose of these rules is to establish the reasonable rules and
regulations that precedures (name of agency) will enforce pursuant to RCW 42.56.100
fellew in order to protect provide fullest assistance to requesters, provide the most
timely possible action on requests, public records from damage or disorganization and
provide full access to public records. These rules provide information to persons
wishing to request access to public records of the (name of agency) and establish
processes for both requestors and (name of agency) staff that are designed to best
assist members of the public in obtaining such access.

(3) The purpose of the act is to provide the public full access to information
concerning the conduct of government, mindful of individuals' privacy rights and the
desirability of the efficient administration of government. The act, ((and)) these model
rules, and the rules adopted by (name of agency) will be interpreted in favor of
disclosure. In carrying out its responsibilities under the act, the (name of agency) will be
guided by the provisions of the act describing its purposes and interpretation.

WAC 44-14-01001 Scope of coverage of Public Records Act

WAC 44-14-01001 Scope of coverage of Public Records Act. The act
applies to an "agency." RCW ((42-4£260(14)) 42.56.070(1). "Agency' includes all state
agencies and all local agencies. 'State agency' includes every state office, department,
division, bureau, board, commission, or other state agency. 'Local agency' includes
every county, city, town, municipal corporation, quasi-municipal corporation, or special
purpose district, or any office, department, division, bureau, board, commission, or
agency thereof, or other local public agency." RCW ((42-4#0206(2)})) 42.56.010(1).

Court ((files-and)) records, judges' files, and the records of judicial branch
agencies are not subject to the act.1 Access to these records is governed by court
rules and common law. The model rules, therefore, do not address access to court or
judicial branch records.
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An entity which is not an "agency" can still be subject to the act when it is the
functional equivalent of an agency. Courts have applied a four-factor, case-by-case
test. The factors are:

(1) Whether the entity performs a government function;
(2) The level of government .funding;
(3) The extent of government involvement or regulation; and

(4) Whether the entity was created by the government((—Op-Alty-Gen-—2
(2002))).2

Some agencies, most notably counties, are a collection of separate quasi-
autonomous departments which are governed by different elected officials (such as a
county assessor and prosecuting attorney). The act includes a county "office" as an
agency. RCW 42.56.010(1). However, the act ((defines)) also includes the county as a
whole as an "agency" subject to the act. |d. (REW-4247020¢2}))). An agency should
coordinate responses to records requests across departmental lines_as needed to
ensure that each agency as a whole properly responds to request for records. ((RGW
42 47.253(1))) _Some counties may have only one public records officer for the entire
county; others may have public records officers for each county official or department.
But each county and city is an agency under the PRA and must have a public records
officer for the entire county or city. The act does not require a public agency that has a
records request directed to it to coordinate its response with other public agencies.3
Regardless, public records officers must be publicly identified. RCW 42.56.580 (2) and
(3) (agency's public records officer must "oversee the agency's compliance" with act).

WAC 44-14-00002 Requirement that agencies adopt reasonable
regulations for public records requests.

WAC 44-14-00002 Requirement that agencies adopt reasonable
regulations for public records requests. The act provides: "Agencies shall adopt
and enforce reasonable rules and regulations...to provide full public access to public
records, to protect public records from damage or disorganization, and to prevent .
excessive interference with other essential functions of the agency.... Such rules and
regulations shall provide for the fullest assistance to inquirers and the most timely
possible action on requests for information." RCW ((42-44290/)) 42.56.100. Therefore,
an agency must adopt and enforce "reasonable" regulations providing for the "fullest
assistance" to requestors and the "most timely possible action on requests."

At the same time, an agency ((‘s-regulations)) must adopt and enforce
reasonable rules and regulations to "protect public records from damage or
disorganization" and "prevent excessive interference" with other essential agency
functions. Another provision of the act states that providing public records should not
"unreasonably disrupt the operations of the agency." RCW ((42-47-270/)) 42.56.080.
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This provision allows an agency to take reasonable precautions to prevent a requestor
from being unreasonably disruptive or disrespectful to agency staff.

[optional text based on AGO proposal] The act also provides that state agencies
“are to publish a rule in the Washington Administrative Code (WAC) and local agencies
are to make publicly available at the central office guidance for the public that includes
where the public may obtain information and make submittals and requests. RCW
42.56.040. ' ‘

WAC 44-14-01003 Construction and application of act.

WAC 44-14-00003 Construction and application of the act. The act
declares: "The people of this state do not yield their sovereignty to the agencies that
serve them. The people, in delegating authority, do not give their public servants the
right to decide what is good for the people to know and what is not good for them to
know. The people insist on remaining informed so that they may maintain control over
the instruments that they have created." RCW ((42-4%£254/)) 42.56.030. The initiative
creating the act further provides: "... mindful of the right of individuals to privacy and of
the desirability of the efficient administration of government, full access to information
concerning the conduct of government on every level must be assured as a
fundamental and necessary precondition to the sound governance of a free society."
RCW ((424+040(11))) 42.17A.001(11). The act further provides: "Courts shall take into
account the policy of (the act) that free and open examination of public records is in the
public interest, even though such examination may cause inconvenience or
embarrassment to public officials or others." RCW ((42-47-340(3)/)) 42.56.550(3).

Because the purpose of the act is to allow people to be informed about

~ governmental decisions (and therefore help keep government accountable) while at the
same time being "mindful of the right of individuals to privacy," it should not be used to
obtain records containing purely personal information that has absolutely no bearing on
the conduct of government.1

The act emphasizes ((three-separate-times)) that it must be liberally construed to
effect its purpose, which is the disclosure of nonexempt public records. RCW
((4247040,-4247-251/)) 42.56.030((42-4%920-1)). The act places the burden on the
agency of proving that refusal to permit public inspection and copying is in accordance
with a statute that exempts or prohibits disclosure in whole or in part of specific

information or records, and/or ((a—reee\cd~rs—net—sub}eet—t9-é+seleswe-e¥)) that its estimate

of time to provide a full response is "reasonable." RCW ((4247-340{1)-and-(2})
42.56.550 (1) and (2). The act also encourages disclosure by awarding a prevailing or

partially-prevailing requestor reasonable attorneys fees, costs. In addition, (and) a daily
- penalty if the agency fails to meet its burden of proving the record is not subject to
disclosure, ((erits-estimate-is-not"reasonable:")) RCW ((42-44340{4)/)) 42.56.550(4).

An additional incentive for disclosure is RCW ((42-17-258)) 42.56.060, which
provides: "No public agency, public official, public employee, or custodian shall be
liable, nor shall a cause of action exist, for any loss or damage based upon the release
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of a public record if the public agency, public official, public employee, or custodian
acted in good faith in attempting to comply" with the act.

1 See King County v. Sheehan, 114 Wn. App. 325, 338, 57 P.3d 307 (2002) (referring to
the ((three)) legislative intent provisions of the act as "the thrice-repeated legislative
mandate that exemptions under the Public Records Act are to be narrowly construed.")

AGENCY DESCRIPTION—CONTACT INFORMATION
—PUBLIC RECORDS OFFICER
(WAC 44-14-020 et seq.)

WAC 44-14-020 Agency description—Contact information—Public -
records officer :

WAC 44-14-020 Agency description—Contact information—Public
records officer. (1) The (hame of agency) (describe services provided by agency).
The (name of agency's) central office is located at (describe). The (name of agency) has
field offices at (describe, if applicable).

(2) Any person wishing to request access to public records of (agency), or
seeking assistance in making such a request should contact the public records officer of
the (name of agency):

Public Records Officer
(Agency)

(Address)

(Telephone number)

((Craxnumber))

(email)

Information is also available at the (name of agency's) web site at (web site
address).

(3) The public records officer will oversee compliance with the act but another
(name of agency) staff member may process the request. Therefore, these rules will
refer to the public records officer "or designee." The public records officer ((er-designee
and-the(name-of-agency))) will ensure that (name of agency) actually enforces the
reasonable rules adopted by (name of agency) to provide the "fullest assistance" to
requestors; create and maintain for use by the public and (name of agency) officials an
index to public records of the (name of agency, if applicable); ensure that public records
are protected from damage or disorganization; and prevent fulfilling public records
requests from causing excessive interference with essential functions of the (name of
agency).

WAC 44-14-02001 - Agency must publish its procedures
| [WCOG concurs in the AGO’s proposed amendments to WAC 44-14-00004.]
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WAC 44-14-02002 Public records officers

WAC 44-14-02002 Public records officers. An agency must appoint a
public records officer whose responsibility is to serve as a "point of contact" for
members of the public seeking public records and to “oversee the agency's compliance”
with the PRA, including the enforcement of reasonable rules pursuant to RCW
42.56.100. RCW ((424+283(1H)) 42.56.580(1). The purpose of this requirement is to
provide the public with one point of contact within the agency to make a request. A
state agency must provide the public records officer's name and contact information by
publishing it in the state register. RCW 42.56.580(2). A state agency is encouraged to
provide the public records officer's contact information on its web site. A local agency
must publish the public records officer's name and contact information in a way
reasonably calculated to provide notice to the public such as posting it on the agency's

web site. RCW ((42.17-253(3))) 42.56.580(3).

The public records officer is not required to personally fulfill requests for public
records. A request can be fulfilled by an agency employee other than the public records
officer. If the request is made to the public records officer, but should actually be
fulfilled by others in the agency, the public records officer should route the request to
the appropriate person or persons in the agency for processing. An agency is not
required to hire a new staff member to be the public records officer.

AVAILABILITY OF PUBLIC RECORDS
WAC 44-14-030 et seq.

WAC 44-14-030 Availability of public records

WAC 44-14-030 Availability of public records. (1) Hours for inspection
of records. Public records are available for inspection and copying during normal
business hours of the (name of agency), (provide hours, e.g., Monday through Friday,
8:00 a.m. to 5:00 p.m., excluding legal holidays). Records must be inspected at the
offices of the (name of agency). Many public records are also available for inspection
and copying on the (name of agency's) web site at any time, at no cost.

(2) Records index. (/f agency keeps an index.) An index of public records is
available for use by members of the public, including (describe contents). The index
may be accessed online at (web site address). (If there are multiple indices, describe
each and its availability.)

(If agency is local agency opting out of the index requirement.) The (name of
agency) finds that maintaining an index is unduly burdensome and would interfere with
agency operations. The requirement would unduly burden or interfere with (name of
agency) operations in the following ways (specify reasons).

(3) Organization of records. The (hame of agency)_shall adopt and enforce

reasonable rules and regulations to ((willmaintain-itsrecords-in-areasenably-organized
manper—The-(hame-efagencyrwill-take reasenable-aetions-te)) protect records from
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damage and disorganization. A requestor shall not take (name of agency) records from
(name of agency) offices without the permission of the public records officer or
designee. A variety of records is available on the (name of agency) web site at (web
site address). Requestors are encouraged to view the documents available on the web
site prior to submitting a records request.

(4) Making a request for public records. (a) Any person wishing to inspect or
copy public records of the (name of agency) should make the request in writing((._The
request may be made)) on the (name of agency's) request form or through an online
portal, or by letter, fax (if the agency uses fax), or email addressed to the public records
officer at the email address publicly designated by (name of agency), or by submitting
the request in person at (name of agency and address). The request may include ((and

neluding)) the following information: ((

Contaot mformatlon suffrc;lent for the agency to respond to the request

o Identification of the public records adequate for the public records officer or
designee to locate the records; and

o The date and time of day of the request.

(b) If the requestor wishes to have copies of the records made instead of simply
inspecting them, he or she should so indicate and make arrangements to pay for copies
of the records or a deposit. Pursuant to section (insert section), ((standard-photocopies

)) charges for copies are provided in a fee
schedule available at (agency office location and web site address).

(c)A records'reguest form is available for use by requestors at the office of the
public records officer and online at (web site address)....

WAC 44-14-03001 “Pubiic record” defined

WAC 44-14-03001 "Public record" defined. The PRA uses ((Courts-use)) a
three-part test to determine if a record is a "public record." The document must be: A
"writing," containing information "relating to the conduct of government" or the
performance of any governmental or proprietary function, "prepared, owned, used, or

‘retained" by an agency.((4)) RCW 42.56.030. Effective July 23, 2017, records of
certain volunteers are excluded from the definition. RCW 42.56.010(3) (chapter 303,
Laws of 2017).

(1) Writing. A "public record" can be any writing "regardless of physical form

or characteristics." RCW ((4244020{41))) 42.56.010(3). "Writing" is defined very
broadly as: "...handwriting, typewriting, printing, photostating, photographing, and every
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other means of recording any form of communication or representation, including, but
not limited to, letters, words, pictures, sounds, or symbols, or combination thereof, and
all papers, maps, magnetic or paper tapes, photographic films and prints, motion
picture, film and video recordings, magnetic or punched cards, discs, drums, diskettes,
sound recordings, and other documents including existing data compilations from which
information may be obtained or translated." RCW ((42-3%:020(48))).42.56.010(4). ((Ar
emaiHs-a—writing—)) Emails, text messages, social media postings, databases and all
other forms of electronic records and data are therefore also “writings.”

(2) Relating to the conduct of government. To be a "public record," a
document must relate to the "conduct of government or the performance of any
governmental or proprietary function." RCW ((42-4/4020(41))) 42.56.010(3).1 Almost all
records held by an agency relate to the conduct of government; however, some do not.
A purely personal record having absolutely no relation to the conduct of government is
not a "public record." Even though a purely personal record might not be a "public
record," a record of its existence might be_if its existence was used for a governmental
purpose.2 For example, a record showing the existence of a purely personal email sent
by an agency employee on an agency computer would probably be a "public record,"
even if the contents of the email itself were not.((2)) 3 ‘

(3) "Prepared, owned, used, or retained."” A "public record" is a record
"prepared, owned, used, or retained" by an agency. RCW ((424—7—920(44)))

42.56.010(3).

A record can be "used" or “owned” by an agency even if the agency does not
actually possess the record. If an agency uses a record in its decision-making process
it is a "public record."((3)) 4 For example, if an agency considered technical
specifications of a public works project and returned the specifications to the contractor
in another state, the specifications would be a "public record" because the agency
"used" the document in |ts decrsmn makrng process ((4)) 5 ((lheageney—eeu%d%e
A ible:)) An agency
cannot send its only copy of a Qublr record to a thrrd party for the ((eele)) purpose of
~avoiding disclosure. ((8)) 6

Sometimes agency employees or officials may work on agency business from
home computers((—Fhese-heme-computer)) or on other personal devices, or from
nonagency accounts (such as a nonagency email account), creating and storing agency
records on those devices or in those accounts. When the records are prepared, owned,
used or retained within the scope of the employee's or official's employment, those
records (including emails, texts and other records) were "used" by the agency and

relate to the "conduct of government" so they are "public records."7 RCW
((4%7—92@(44))) 42.56. 010(3) ((Hewever—theaet—dees—net—aaﬂeeﬂze—uﬂbﬂdbd
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An agency’s right and duty to retain or recover control over its own public records

is not found in the PRA itself, but is a function of other areas of law, including but not
limited to, the law of property, agency, and employment. In addition, destruction of
public records is a crime. See Chap. 40.16 RCW. Although a PRA request may trigger
an agency’s legal obligation to retrieve public records from the possession of an agency
official, employee, or contractor, the PRA does not address how that might be
accomplished. A discussion of how an agency might take legal action to recover public
records in the possession of an agency official, employee or contractor is beyond the
scope of these model rules. A public records officer who encounters any difficulty in
retrieving public records from any agency official, employee or contractor should
immediately contact the agency’s legal advisor.

1 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 734, 748,
958 P. 2d 260 (1998)((—Fe%ee;dsheld—by4h&seaeha¥y—eﬂh&senateepemie¥eﬂeef

4944—199—RGW42—1—7—929(44-))) (broadly mterpretlnq the prov15|on concernmq

governmental function).

2 See Mechling v. Monroe, 152 Wn. App. 830, 867, 222 P.3d 808 (2009) ("[Plurely
personal emails of those government officials are not public records."); Nissen v. Pierce
County, 183 Wn.2d 863, 357 P.3d 45 (2015) (describing that an employee or official must
provide the agency responsive "public records" but is not required to provide "personal

records").

3 Tiberino v. Spokane County Prosecutor, 103 Whn. App. 680, 691, 13 P.3d 1104 (2000)
(record of volume of personal emails used for governmental purpose).

((@)) 4 Concerned Ratepayers v. Public Utility Dist. No. 1, 138 Wn.2d 950, 958-61, 983
P.2d 635 (1999).1999)(());_Nissen, 183 Wn.2d at 882 (For a record to be "used" it must
bear a nexus with the agency's decision-making process; a record held by a third party,
without more, is not a public record unless an agency "uses" it.) -

((44€-))5 Concerned Ratepayers, 138 Wn.2d 950.

((8)) BSee Op. Att'y Gen. 11 (1989), at 4, n.2 ("We do not wish to encourage agencies to
avoid the provisions of the public disclosure act by transferring public records to private
parties. If a record otherwise meeting the statutory definition were transferred into private
hands solely to prevent its public disclosure, we expect courts would take appropriate
steps to require the agency to make disclosure or to sanction the responsible public
officers.")

((8)) 7 Nissen, 183 Wn.2d at 882; West v. Vermillion, 196 Wn. App. 627, 384 P.3d 634
(2016). In Nissen the State Supreme Court held that a communication is "within the
scope of employment" when the job requires it, the employer directs it, or it furthers the
emplover's interests. This inquiry is always case- and record-specific. ’
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WAC 44-14-03002  Times for inspection and copying of records

WAC 44-14-03002 Times for inspection and copying of records. An
agency must make records available for inspection and copying during the "customary
office hours of the agency." RCW ((42-44280/)) 42.56.090. If the agency is very small
and does not have customary office hours of at least thirty hours per week, and while
the act does not specify a particular schedule, making the records ((rust-be)) available
from 9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m. satisfies the thirty-hour requirement.
The agency and requestor can make mutually agreeable arrangements for the times of
inspection and copying.

WAC 441403004 Organization-ofrecords:. An agency must "protect public
records from damage or disorganization." RCW ((4247290/)) 42.56.100. An agency

owns public records (subject to the public's right, as defined in the act, to inspect or
copy nonexempt records) and must maintain custody of them. RCW 40.14.020; chapter
434-615 WAC. Therefore, an agency should not allow a requestor to take original
agency records out of the agency's office, or alter or damage an original record. An
agency may send original records to a reputable commercial copying center to fulfill a
records reguest if the agency takes reasonable precautions to protect the records. See
WAC 44-14-07001(5).

The legislature encourages agencies to electronically store and provide public
records:” ' :

Broad public access to state and local government records and
information has potential for expanding citizen access to that information
and for providing government services. Electronic methods of locating
and transferring information can improve linkages between and among
citizens, organizations, business, and governments. Information must be
managed with great care to meet the objectives of citizens and their
governments.

It is the intent of the legislature to encourage state and local governments
to develop, store, and manage their public records and information in
electronic formats to meet their missions and objectives. Further, it is the
intent of the legislature for state and local governments to set priorities for
making public records widely available electronically to the public.

RCW ((43-165-250)) 43.105.351. An agency could fulfill its obligation to provide
"access" to a public record by providing a requestor with a link to an agency web site
containing an electronic copy of that record. RCW 42.56.520. Agencies are
encouraged to do so, and requestors are encouraged o access records posted online
in order to preserve taxpayer resources.[2] For those requestors without access to the
internet, an agency ((eeuld-provide-a)) is to provide copies or allow the requestor to
view copies using an agency computer terminal at its office. RCW 42.56.520.
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WAC 44-14-03003 Index of records
[WCOG concurs in the AGO’s proposed amendments to WAC 44-14-03003.]

WAC 44-14-03004 Organization of records.
[WCOG proposes the following new WAC 44-14-03004]

WAC 44-14- 03004 Organization of records. =
existing text deleted]——atits-effice-)) Each agency is required to adopt and enforce
reasonable rules and requlations to provide full public access to public records, to
protect public records from damage or disorganization, and to prevent excessive
interference with other essential functions of the agency. Such rules and regulations
shall provide for the fullest assistance to inquirers and the most timely possible action
on requests for information. RCW 42.56.100.

, Each agency is different. Each agency needs to adopt specific rules to address
the particular type and organization of the records of the agency. The following sections
provide model rules for some of the most commonly requested types of public records.
This list is not exhaustive, and each agency shall adopt additional specific rules -
appropriate for its particular records and organization.

(1) Use of personal computers, devices and accounts prohibited -
exceptions. Agencies should instruct employees and officials that all public records,
reqgardless of where they were created, should promptly and consistently be transferred
to agency computers for retention and organization. Agencies should instruct
employees and officials to keep agency-related documents on home computers,
personal devices, or in personal accounts in separate folders temporarily, until the
documents are transferred to the agency.

The use of personal email accounts for public business should be prohibited, with
only narrow exceptions permitted. Agencies should instruct employees and officials that
all email public records must be kept in agency-controlled email accounts. \Where an
employee or public official receives a public record email in a personal email account
that email shall be forwarded to an official agency email account, with a copy to the
sender, before responding to the email. The sender should be instructed to use the
agency email address in the future. In the unusual situation where an agency employee
needs to send an email from a personal account (because they don’t have access to
their agency email account) that email should be copied (“CC”) to an agency email
account.

Where agency employees or officials need a smart phone, laptop or other -
electronic device or account to perform their work the agency shall provide such
employees and officials with an agency-issued device or account that the agency
maintains and for which the agency retains a right to access. Agencies should instruct
their employees and officials that they have no expectation of privacy in such devices,
and that such devices should not be used for personal communications.
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Agencies should have policies describing permitted uses, if any, of home
computers, personal devices or personal accounts for agency business. The policies
should also describe the obligations of employees and officials for retaining, searching
for and producing the agency's public records.

- If the agency receives a request for records that may be located on agency
employees' or officials' home computers or personal devices, or in personal accounts,
the agency should direct the individual to search their computer, device and/or account
to confirm that all public records have been transmitted to the agency. After that, the
agency should process the request as it would if the records were on the agency's
~ computers or devices or in agency-owned devices or accounts. The agency employee

or official may be required by the agency to sign an affidavit describing the nature and
extent of his or her search for and production of responsive public records located on a
home computer or personal device, or in a nonagency .account, and a description of
personal records not provided with sufficient facts to show the records are not public
records.9

((9)) 1. Nissen, 183 Wn.2d at 886-887.

(2) Text messages. The use of text messaging (SMS, MMS) for agency
business is prohibited unless and until the agency has (i) implemented procedures, and
obtained the necessary software and/or equipment, to retain all agency-related text
messages in a manner that can be organized, searched and retrieved, and (ii) has
trained agency personnel in such procedures. All employees are encouraged to use
email instead of text messaging for agency business.

(3) Social media. Social media is an important tool for communicating with
the public, but must be done in a manner that is consistent with the Act. Social media
posts by the agency or its employees in connection with agency business are, and must
be treated as, public records. Unless and until an agency has adopted a written policy
for the use of social media, and the agency has adopted a procedure for organizing and
archiving the agency’s social media records, the use of social media for agency
business is prohibited. Only social media accounts controlled by the agency may be
used for public business. Social media policies adopted under this rule must specify, at
a minimum, (i) the purpose of an agency’s social media accounts, (ii) the person(s)
authorized to use such accounts, and (iii) procedures for organizing and.archiving the
agency’s social media data.

(4) File names and file systems for electronic records. Each agency must
adopt and enforce rules for file names and file systems for the organization of electronic
records. Such rules must address, at a minimum, the following issues:

_ (a) Each agency shall create and use a logical filing system for all electronic
records.

(b) Each agency shall establish rules to provide consistent, meaningful file
names for all electronic records.
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(c) Each agency shall require that electronic records be organized and stored on
servers that are controlled by the agency, backed up, and protected from viruses,
malware or unauthorized access. Each agency shall prohibit the use of local hard drive
or storage devices that are not controlled by the agency.

(5) Email. Each agency must adopt and enforce rules for the orqahization of
email messages, addressing. Such rules must address, at a minimum, the following
issues: ,

(a) A user’s Inbox and Sent ltems folder are temporary locations for incoming -
and sent email, and not a permanent filing system. Allowing emails to accumulate in a
user’s Inbox or Sent items folder that must be searched in order to respond to a PRA
request does not comply with RCW 42.56.100. Each agency must have appropriate
software, procedures and training to enable emails to be reqularly organized and easily
retrieved. Each agency must adopt and enforce a rule requiring all agency personnel to
move email messages from their Inbox and Sent Items folders to specific organized files
on a reqular basis to ensure that all public records are properly organized.

(b) Emails should be organized by subject or matter, just like other agency
records. Each agency will determine the specific process to be used by the agency,
such as (i) using folders within the agency’s email program, (ii) using additional
document organization software, or (iii) extracting email messages as separate files, or
converting them to PDF files, to be stored along with other electronic records on the
same subject matter. Emails should be organized and stored in the same manner as
other agency records on the same subject.

(c). Each agency must adopt and enforce rules that specify how files received as
email attachments will be organized.

(d) Each agency must adopt and enforce rules specifying the information—such -
as a project name, matter name, case number or file number—that must be included in
the subject line of every email. Public records officers must ensure that lists of
approved email subject lines or matter or file numbers are updated and available to all
email users, and that email users are in fact following the agency’s email rules.

(e) Each agency must adopt and enforce rules specifying (i) who is responsible
for filing email messages, and (ii) where emails are sent to numerous recipients or
received by numerous recipients, who is responsible for such email records.

(6) Word processing files. Each agency must adopt and enforce rules for
the organization of word processing files. Such rules must address, at a minimum, the
following issues:

(a) Each agency must adopt rules that treat word processing files as drafts and
require final versions of public text documents to be published as PDF files (unless
some other format is needed).
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(b) Each agencies must adopt specific rules for naming and preserving the .
original word processing files for important public documents.

_ (c) Each agency must adopt specific rules to ensure that whenever significant

changes are made to important public documents that the word processing files are
preserved, and that file names or file locations are changed to prevent previous
versions of files from being overwritten.

(d) Each agency must adopt rules establishing procedures by which a word
processing file received as an attachment to an email message is given a proper file
name and moved to the appropriate location in the agency’s document filing system
before working with the file.

(7) Drafts shared with other agencies or officials. Each agency must
adopt and enforce rules to protect successive drafts of important public documents from
different agencies from disorganization or destruction. Such rules must, at a minimum,
ensure that all different versions of important public documents are retained in an
organized filing system and that file names and/or locations are changed to prevent
previous versions from being overwritten or destroyed.

(8) Exempt information in commonly-used forms. Each agency that uses
standard forms in its government processes should review and revise its forms on a
regular basis to limit the time and cost of redaction. Forms should be revised to (i)
eliminate any unnecessary exempt information, and (ii) identify and segregate any
necessary exempt information that should be redacted in response to a PRA request.

(9) Records of PRA compliance. In the event of a dispute over whether an
agency has conducted a reasonable search calculated to uncover all responsive
documents the burden of proof is on the agency to prove that a reasonable search was
conducted. Public records officers and other agency personnel engaged in searching
for responsive records must retain written records of where, when and how the agency
searched for records, including without limitation, the key words used, the custodians
whose records were searched, whether any privately owned devices or accounts were
searched, and the electronic and physical locations that were searched. Such records
are not exempt, even if they are prepared by an attorney, and must be organized and
retained along with all other documentation relating to a request for records.

Public records officers and other agency personnel engaged in searching for
responsive records may request legal advice from an agency’s attorney. However,
requests for legal advice and responses thereto must be identified as such and kept
separate from records that contain nonexempt information about an agency’s search for
records.

(10) Attorney invoices. _Attorney invoices are important public records.
RCW 42.56.903. Any redactions to attorney invoices causes delay and interferes with
complete transparency. All outside legal counsel shall be instructed in writing as part of
their retainer agreement with the agency, and each agency shall adopt and enforce a
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rule, that (i) attorney invoices shall include detailed information about the specific
attorney work performed and shall not contain any exempt information except in specific
unusual circumstances explained in writing (see below), and (ii) attorney invoices shall
indicate the specific persons who were present at any meeting with legal counsel. In
the unusual situation where an invoice must contain privileged information the billing
attorney shall make a notation on the invoice explaining what information is privileged

and why.

- (11) _Records of external legal counsel. Records relating to the legal work
of external legal counsel are the public records of the represented agency. Each
agency that employs outside legal counsel must specify, both by rule and in the
attorney’s retainer agreement, that (i) during the course of representation the litigation
files of outside counsel are public records whether or not those records are actually in
the possession of the agency itself, and (ii) at the conclusion of representation the entire
file must be provided to the agency in an organized fashion. When records relating to
litigation or agency legal advice are requested the search must include responsive
records that might be in the possession of an agency’s external legal counsel. A private
attorney or law firm may act as the sole custodian of some or all of an agency’s legal
files during the course of a representation but such files must be provided to the agency
(i) when requested under the PRA and/or (ii) at the conclusion of representation so that
the records can be properly archived. Each agency that employs outside legal counsel
shall specify, both by rule and in the attorney’s retainer agreement, (i) how the agency’s
legal files will be organized and delivered to the agency, and (ii) that the attorney shall
not receive additional compensation for searching or organizing legal files in response
to a PRA request.

(12) Multi-agency organizations. (a) “Multi-agency organization” means
any organization that represents a particular type of government official or local »
government entity and/or whose members include representatives of a particular type of
government official or local government entity. Examples include Washington
Association of Prosecuting Attorneys (WAPA), Washington State Association of
Municipal Attorneys (WSAMA), Washington Association of Public Records Officers
(WAPRO), the Association of Washington Cities (AWC), and the Washington State
Association of Countles (WSAQ).

(b) No agency shall participate in any multi-agency organization unless and until
that organization (1) has made a determination as to whether it is an “agency” under the
PRA (such determinations may be subject to legal challenge), and (2) prominently
discloses on its website, and states in its bylaws, the determination of whether an
organization is an “agency” subject to the PRA.

(c) Where a multi-agency organization is itself an “agency” subject to the PRA,
the organization is responsible for all of its own public records. No agency shall
participate in any multi-agency organization unless and until that organization (i)
appoints a public records officer pursuant to RCW 42.56.580, and (ii) adopts and
enforces reasonable rules to protect the organization’s records from disorganization and
destruction pursuant to RCW 42.56.100. A member agency may not rely on the
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organization to comply with the PRA with respect to any public records unless the
member agency’s PRA officer has determined that the organization has adopted
reasonable rules pursuant to RCW 42.56.100 and that those rules are actually being
enforced. ;

(d) Whether or not a multi-agency organization is itself an “agency” under the
PRA each member agency remains responsible for all of its own public records,
including all organization records in its possession. Each agency officer or employee
who is a member of a board or committee of a multi-agency organization shall ensure
the board or committee’s compliance with RCW 42.56.100 by either accepting
responsibility for PRA compliance for all of the board or committee’s records or
confirming in writing that another agency and its public records officer is responsible for
such records. All public records must be organized and retained by an “agency” under
the PRA. A member agency may not rely on a non-agency organization to comply with
the PRA even if the organization offers or agrees to provide access to public records as
if it were an agency. Each member agency must adopt and enforce reasonable rules
for the organization of all organization records in its possession. A member agency
may not rely on another agency to comply with the PRA with respect to any public
records unless the member agency’s PRA officer has determined that other agency has
adopted reasonable rules for organization records pursuant to RCW 42.56.100 and that
those rules are being enforced

(e) No agency shall participate in any non-agency organization unless and until
the organization ensures that an agency governed by the PRA has agreed in writing to
be responsible for the organization’s compliance with the PRA, to provide a PRA officer
for the organization, and to adopt rules for the organization as if it were a single agency
under RCW 42.56.100. That agency and public records officer must adopt and enforce
reasonable rules to ensure that all of the records of an organization, board, or
committee are retained in electronic format in organized files or folders as if the
organization were an “agency” under the PRA. All records of the organization must be
kept under the control of the appointed agency and its public records officer unless and
until a new agency and/or public records officer is appointed and actually takes control
over the records in compliance with RCW 42.56.100 and record retention statutes.

(f) Records of multi-agency organization meetings, conferences and email
discussions among member agencies are important and time-sensitive. Such records
must be kept organized in a single location under the control of a single agency. Each
organization shall adopt and enforce specific rules for email discussion groups that
specify (i) the content of an email subject line, and (ii) a PRA officer or designee that
must be copied on every email to enable the appointed agency to collect and organize
email records.

(13) Correspondence with legislators. Each agency must adopt and
enforce rules for the retention and central organization of any and all records sent to or
received from individual members of the legislature and/or their staff.
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(14) Identifiable future records. Legislative and administrative proceedings
frequently require agencies to issue official decisions, recommendations and reports. .In
many cases such records are time-sensitive because parties and concerned citizens
have only short period of time in which to take action in response. Any pending
decision, order, ordinance, resolution, recommendation or other official record that an
agency is required by law to produce in any particular legislative or administrative
matter is an identifiable public record for purposes of RCW 42.56.080 whether or not the
record exists at the time it is requested. Agencies shall honor requests for such records
by requiring the officer or body that will issue a decision, order, ordinance, resolution,
recommendation or other official record to keep a list of persons who have requested
the record, and to provide the record to those persons as soon as it is available.

WAC 44-14-03005 Retention of records
WCOG proposes revising the existing rule as follows:

WAC 44-14-03005 Retention of records. The Public Records Act (chapter
42.56 RCW) and the records retention statutes (chapter 40.14 RCW) are two different
laws. The record retention statutes were enacted by the legislature and have been in
effect for many decades. The PRA was enacted in 1972 by popular initiative.
Compliance with records retention laws does not necessarily comply with the PRA,
particularly RCW 42.56.100, which requires agencies to adopt and enforce rules to
prevent the disorganization and destruction of public records, and which forbids the
scheduled destruction of records that have been requested under the PRA.

Both statutes require the appointment of an officer to comply with the statute.
RCW 40.14.040 requires each agency to designate a “records officer.” RCW
42.56.580(1) requires each agency to appoint a “public records officer.” Although these
offices are created by different statutes, an agency should appoint the same person to
perform the functions of both offices.

Except as required by RCW 42.56.100, [a]n agency is not required to retain
every record it ever created or used. The state and local records committees approve a
general retention schedule for state and local agency records that applies to records '
that are common to most agencies.1 Individual agencies seek approval from the state
or local records committee for retention schedules that are specific to their agency, or
that, because of particular needs of the agency, must be kept longer than provided in
the general records retention schedule. The retention schedules for state and local

agencies are available at ((www-seecstate-wa-gov/archives/gs-aspx))

www.sos.gov/archives/ (select “Records Management”).

Retention schedules vary based on the content of the record. For example,
documents with no value such as internal meeting scheduling emails can be destroyed
when no longer needed, but documents such as periodic accounting reports must be
kept for a period of years. Because different kinds of records must be retained for
different periods of time, an agency is prohibited from automatically deleting all emails
after a short period of time (such as thirty days). While many of the emails ((like-other
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publicrecords)) could be destroyed when no longer needed, many others must be
retained for several years. Indiscriminate automatic deletion of all emails or other public
records after a short period no matter what their content may prevent an agency from
complying with its retention duties and could complicate performance of its duties under
the Public Records Act. An agency should have a retention policy in which employees
save retainable documents and delete nonretainable ones. An agency is strongly
encouraged to train employees on retention schedules. Public records officers must
receive training on retention of electronic records. RCW 42.56.152(5).

The lawful destruction of public records is governed by retention schedules. The
unlawful destruction of public records can be a crime. RCW 40.16.010 and 40.16.020.

An agency is prohibited from destroying a public record, even if it is about to be
lawfully destroyed under a retention schedule, if a public records request has been
made for that record. RCW ((42-44290/)) 42.56.100. Additional retention requirements
might apply if the records may be relevant to actual or anticipated litigation. The agency
is required to retain the record until the record request has been resolved. RCW
42.56.100. An exception exists for certain portions of a state employee's personnel file.
RCW ((42-4+293/)) 42.56.110.

1. An agency can be found to violate the Public Records Act and be subject to the »
attorneys' fees and penalty provision if it prematurely destroys a requested record after a
request is made. See Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272
(1989).

WAC 44-14-03006 Form of requests

WCOG proposes the following new introductory paragraph to WAC 44-14-03006 (changes are
shown in comparison to language in the current model rule):

WAC 44-14-03006. Form of requests. There is no statutorily required format
for a valid public records request.((4)) RCW 42.56.080(2). Agencies may recommend,
but may not require, that requestors submit requests using an agency-provided form or
web page. Agencies must respond to any “specific request” for “identifiable records”
which provides “fair notice” and “sufficient clarity” that it is a records request.1 _An
agency may publish rules, for the guidance of the public, describing the established
places at which, the employees from whom, and the methods whereby, records may
most readily be requested. RCW 42.56.040; RCW 42.56.070(1); RCW 42.56.100; RCW
34.05.220 (1)(b) (state agencies).

1. RCW 42.56.080 (1) and (2); Hangartner v. City of Seattle, 151 Wn.2d 439, 447, 90
P.3d 26 (2004) (“there is no official format for a valid PDA [PRA] request.”)((z)); Wood v.
Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000) (an agency’s duty under the act is triggered
when it receives a “specific request” for records and when the requestor states “the
request with sufficient clarity to give the agency fair notice that it had received a request
for public records”). i

Agency public internet web site records — No request required. A requestor
is not required to make a public records request before inspecting, downloading or
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copying records posted on an agency's public web site. To save resources for both
agencies and requestors, agencies are strongly encouraged to post commonly
requested records on their web sites. Requestors are strongly encouraged to review an
agency's web site before submitting a public records request.

In-person requests. An agency must honor requests received in person during
. normal business hours. RCW 42.56.080(2). An agency should have its public records
request form available at the office reception area so it can be provided to a "walk-in"
requestor. The form should be directed to the agency's public records officer.

Mail, email and fax requests. A request can be sent by U.S. mail. RCW

((42—17—2—994)) 42.56.100. ((A—Fequest—ea#aJse—beﬁade-bf,l—ema#—fax—er—eFauy—A

4217 260(1)/42.56.070(1) RCW-34.05.220 {state-agensies)—)) Adencies also must

accept requests orally; bv email or, alternatively, via website portal (if available); or by
fax (if an agency still uses fax). Oral requests should be confirmed in writing; see
further comment herein. Fax requests may be offered as a convenience to requestors
who still use fax machines, but agencies shall not require that requests be made by fax.

Public records requests using the agency’s form or web page. An agency
should have a public records request form. An agency is encouraged to make its public
records request form available at its office, and on its web site. ((An-agerecy-should
have-apublicrecordsrequestform.)) Some agencies also have online public records
request forms or portals on a page on their web sites, set up to specifically receive
public records requests. Agencies may recommend that requestors submit requests
using an agency-provided form or web page. RCW 42.56.080(2). In this comment,
requestors are.strongly encouraged to use the agency’s public records request form or
online form or portal to make records requests, and then provide it to the designated
agency person or address. Following this step begins the important communication
process under the act between the requestor and the agency.2 This step also helps
both the requestor and the agency, because it better enables the agency to more
promptly identify the inquiry as a public records request, timely confirm its receipt with
the requestor, promptly seek clarification from the requestor if needed, and otherwise
begin processing the agency’s response to the request under the act.

An agency request form or online form or portal should ask the requestor
whether he or she seeks to inspect the records, receive a copy of them, or to inspect
the records first and then consider selecting records to copy. An agency request form
or online portal should recite that inspection of records is free and provide ((theper

page-charge-forstandard-photocopies)) information about copying fees.

An agency request form or online form or portal should require the requestor to
provide contact information so the agency can communicate with the requestor to, for
example, clarify the request, inform the requestor that the records are available, or
provide an explanation of an exemption. Contact information such as a name, phone
number, and address or email should be provided. Requestors should provide an email
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address because it is an efficient means of communication and creates a written record
of the communications between them and the agency. An agency should not require a
requestor to provide a driver’s license number, date of birth, or photo identification. This
information is not necessary for the agency to contact the requestor and requiring it
might intimidate some requestors.

2. Seé Hobbs v. State, 183 Wn. App. 925, 335 P.3d 1004 (2014) (Court of Appeals
encouraged requestors to communicate with agencies about issues related to their PRA
requests) and WAC 44-14-04003(3) (“Communication is usually the key to a smooth
public records process for both requestors and agencies.”).

Bot requests. An agency may deny a “bot” request that is one of multiple
requests from a requestor to the agency within a twenty-four-hour period, if the agency
establishes that responding to the multiple requests would cause excessive interference
with other essential agency functions. RCW 42.56.080(3). A “bot” request means a
records request that an agency reasonably believes was automatically generated by a
computer program or script.

Oral requests. A number of agencies routinely accept oral public records
requests (for example, asking to look at a building permit). Some agencies find oral
requests to be the best way to provide certain kinds of records. However, for some
" requests such as larger or complex ones, oral requests may be allowed but are
problematic. An oral request does not memorialize the exact records sought and
therefore prevents a requestor or agency from later proving what was included in the
request. Furthermore, as described in this comment and in WAC 44-14-04002(1), a
requestor must provide the agency with ((reasenable)) fair notice that the request is for
the disclosure of public records; oral requests, especially to agency staff other than the
public records officer or designee, may not provide the agency with the required
((reasonable)) notice or satisfy the agency’s Public Records Act procedures. Therefore,
requestors are strongly encouraged to make wrltten requests, directed to the
designated agency person or address.

If an agency receives an oral request, the agency staff person receiving it should
immediately reduce it to writing and then verify in writing with the requestor that it
correctly memorializes the request. If the staff person is not the agency’s public records
officer, he or she should inform the public records officer that the request has been
submitted. The public records officer serves “as a point of contact for members of the
public in requesting disclosure of public records and oversees the agency’s compliance
with the public records disclosure requirements.” RCW 42.56.580.

Prioritization of records requested. An agency may ask a requestor to
prioritize the records he or she is requesting so that the agency is able to provide the
most important records first. An agency is not required to ask for prioritization, and a
requestor is not required to provide it.

Purpose of request. An agency cannot require the requestor to disclose the

purpose of the request, ((with-two-execeptions)) except to establish whether inspection
and copying would violate RCW 42.56.070(8) or 42.56.240(14), or other statute which
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exempts or prohibits disclosure of specific information or records to certain persons.
RCW ((424£270/)) 42.56.080. ((First)) For example, if the request is for a list of
individuals, an agency may ask the requestor if he or she intends to use the records for
a commercial purpose; and, if (and only if) circumstances suggest the list might be used
for a commercial purpose, the agency may require the requestor to state the purpose of
the use of the list.5 An agency should specify on its request form that the agency is not
authorized to provide public records consisting of a list of individuals for a commercial
use. RCW 42.47.260/42.56.070(((8)-9).

((Seeend)) And, an agency may seek information sufficient to allow it to
determine if another statute prohibits disclosure. For example, some statutes allow an
agency to disclose a record only to ((a-claimantforbenefits-orhis-or-her
representative)) identified persons. In such cases, an agency is authorized to ask the
requestor if he or she fits the ((eriterion)) statutory criteria for disclosure of the record.

5. Op. Att'y Gen. 12 (1988), at 11; Op. Att'y Gen. 2 (1998), at 4; SEIU Hea/thcare 775W
v. State et al.,, 193 Wn. App. 377, 377 P.3d 214 (2016).

Indemnification. An agency is not authorized to require a requestor to

indemnify the agency. ((Op-Atty-Gen—2(1988).3))6

6. Op. Att'y Gen. 12 (1988). See also RCW ((42-4+268/)) 42.56.060 which provides:

"No public agency, public official, public employee, or custodian shall be liable, nor shall a
cause of action exist, for any loss or damage based upon the release of a public record if
the public agency, public official, public employee, or custodian acted in good faith in

attemptlng to comply W|th the prowsmns of thls chapter " ((Fherefore—an-ageney-hasitfle

PROCESSING OF PUBLIC RECORDS REQUESTS—GENERAL
WAC 44-14-040 et seq.

[See separate comment letter for WCOG’s comments on WAC 44-14-040 through 44-14-04005]

WAC 44-14-04006 Closing request and documenting compliance.
WCOG proposes revising the section as follows:

WAC 44-14-04006 Closing request and documenting compliance. (1)
Fulfilling request and closing letter. A records request has been fulfilled and can be
closed when a requestor has inspected all the requested records, all copies have been
provided, a web link has been provided (with assistance from the agency in finding it, if
necessary), an entirely unclear request has not been clarified, a request or installment
has not been claimed or reviewed, or the requestor cancels the request. An agency
should provide a closing letter stating the scope of the request and memorializing the
outcome of the request. A closing letter may not be necessary for smaller requests, or
where the last communication with the requestor established that the request would be
closed on a date certain. The outcome described in the closing letter might be that the
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requestor inspected records, copies were provided (with the number range of the
stamped or labeled records, if applicable), the agency sent the requestor the web link,
the requestor failed to clarify the request, the requestor failed to claim or review the -
records within thirty days, or the requestor canceled the request. The closing letter
should also ask the requestor to promptly contact the agency if he or she believes
additional responsive records have not been provided.

(2) Returning assembled records. An agency is not required to keep
assembled records set aside indefinitely. This would "unreasonably disrupt" the
operations of the agency. RCW ((424-+270/)) 42.56.080. In those cases where the
agency has not made an electronic copy of the records provided to the requestor, after
a request has been closed, an agency should return the assembled records to their
original locations. Once returned, the records are no longer subject to the prohibition on
destroying records scheduled for destruction under the agency's retention schedule.

- RCW ((42-4£2964)) 42.56.100.

(3) Retain copy of records provided. Except in unusual circumstances an
agency should create and retain an electronic copy of the records provided to the
requestor. Even where a requester asks for paper copies, the agency should make a
PDF copy of the requested records and then print the paper copies from the PDF file.
Agencies should use electronic PDF redaction software rather than redacting paper
records by hand. Where a PDF file has been electronically redacted the agency should

also retaln a copy of the unredacted PDF flle ((Ln—seme—eases—rt—may—be—vwse—fer—ﬂqe

of requests are for a copy of the records provrded to another requestor which can easily
be fulfilled if the agency retains a copy of the records provided to the first requestor.

The copy of the records provided should be retained for ((a)) the period of time
consistent with the agency's retention schedules for records related to disclosure of
documents. :

WAC 44-14-04007 Later discovered records.
No comments.

PROCESSING OF PUBLIC RECORDS REQUESTS—ELECTRONIC
RECORDS v
WAC 44-14-050 et seq.

WAC 44-14-050 Processing of public records requests—
Electronic records.

WAC 44-14-050 Processing of public records requests—Electronic
records. (1) Scanning paper records. (Name of agency) shall copy existing paper
records by scanning such records to.create electronic copies (usually PDF files),
whether or not the requestor wants electronic copies or paper copies.
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((4)) (2) Requesting electronic records. The process for requesting electronic
public records is the same as for requesting paper public records.

((2)) (3) Providing electronic records. \When a requestor requests records in
an electronic format, the public records officer will provide the nonexempt records or
portions of such records that are reasonably locatable in an electronic format that is
used by the (name of agency) and is generally commercially available, or in a format
that is reasonably translatable from the format in which the agency keeps the record.
Costs for providing electronic records are governed by (WAG-44-14-07003)) RCW
42.56.120 and 42.56.130. The fee schedule is available at (agency address and web

site address).

((3)) (4) Databases and customized electronic access ((to-databases))
services. A database is an organized collection of computer data existing in one or
more computer files. Databases make it easy for agencies to collect, organize and
manipulate large amounts of data. Because the information in databases is contained
in organized fields, records and tables it is easier to access, search and manipulate
than other forms of information. A database is a “writing” and therefore a “public record”
that can be copied and redacted electronically. If a requestor asks for a copy of a
database, and provides (or pays for) a sufficient storage device or online account to
receive a copy, the agency must provide a redacted electronic copy.

While not required, and with the consent of the requestor, the (name of agency)
may deCIde to prowde customlzed ((aeeess—undeFRems—mé—sz}e-ree%s—net

electronlc access services and assess charges under RCW 42. 56 120(2)(f) A

customized service charge applies only if the (hame of agency) estimates that the
request would require the use of information technology expertise to prepare data
compilations, or provide customized electronic access services when such compilations
and customized access services are not used by the agency for other purposes. The
(name of agency) may charge a fee consistent with RCW ((43-405-280)) 42.56.120
(2)(f) for such customized access. The fee schedule is available at (agency address
and web site address).

WAC 44-14-05001 Access to electronic records.:

WAC 44-14-05001 Access to electronic records. The Public Records Act
does not distinguish between access to paper and electronic records._There is no legal
or factual difference between “copying” and “scanning” paper records. Modern copiers
and multifunction document machines create copies of paper documents by first
scanning the document to create a digital image and then print the image onto paper, if
that output is selected by the user. The PRA requires agencies to provide copies of
public records, regardless of the form of the writing in which the record is contained.
Scanning paper records is just a modern method of copying paper records. Scanning a
paper record does not create a new public record but merely a copy of an existing
public record. RCW 42.56.120(1).
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((lrstead;t)) The act explicitly includes electronic records within its coverage.
The definition of "public record" includes a "writing," which in turn includes "existing data
compilations from WhICh information may be obtained or translated " RCW
((42 -040))

42.56. 010(4) Many agency records are now in an electromc format Many of these
electronic formats such as Windows® products are generally available and are
designed to operate with other computers to quickly and efficiently locate and transfer
information. Providing electronic records can be cheaper and easier for an agency than
paper records. Furthermore, RCW ((43-405-2560)) 43.105.351 provides: "It is the intent -
of the legislature to encourage state and local governments to develop, store, and
manage their public records and information in electronic formats to meet their missions
and objectives. Further, it is the intent of the legislature for state and local governments
to set priorities for making public records widely available electronically to the public."

In general, an agency shall provide electronic records in an electronic format if
requested in that format_ if it is reasonable and feasible to do s0.1 An agency may
translate a record into an alternative electronic format at the request of the requestor if it
is reasonable and feasible to do so. Such translation into an alternative format does not
create a new public record for the purposes of copying fees. RCW 42.56.120(1). An
agency can provide links to specific records on the agency's public internet web site.
RCW 42.56.520. An agency shall not impose copy charges for access to or
downloading records that the agency routinely posts on its internet web site prior to the
receipt of a request unless the requestor has specifically requested that the agency
provide copies of such records by other means. RCW 42.56.120(2)(e).

Reasonableness and technical feasibility ((is)) are the touchstone for providing
electronic records. An agency should provide reasonably locatable electronic public
records in either their original generally commercially available format (such as an
Acrobat PDF® file) or, if the records are not in a generally commercially available
format, the agency should provide them in a reasonably translatable electronic format if
possible. In the rare cases when the requested electronic records are not reasonably
locatable, or are not in a generally commercially available format or are not reasonably
translatable into one, the agency might consrder customlzed access. ((SeeJ.AlAG—44—14—

Delivering electronic records can be accomplished in several ways or a

combination of ways. For example, an agency may post records on the agency's
internet web site and provide the requestor links to specific documents; make a
computer terminal available at the agency so a requestor can inspect electronic records
and designate specific ones for copying; send records by email; copy records onto a
CD, DVD or thumb drive and mail it to the requestor or making it available for pickup;
upload records to a cloud-based server, including to a file transfer protocol (FTP) site
and send the requestor a link to the site; provide records through an agency portal; or,
through other means. Most agencies should have the ability to provide electronic
records by internet transmission, either through the agency’s own web portal or by using
a commercial file delivery service such as Drop Box. Email delivery is the preferred
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method of delivery for smaller data files. There may be size limits with the agency's
email system or the requestor's email account with respect to the volume, size or types
of emails and attachments that can be sent or received.

What is reasonable and technically feasible for copying and delivery of electronic
records in one situation or for one agency may not be in another. Not all agencies,
especially smaller units of local government, have the electronic resources of larger
agencies and some of the generalizations in these model rules may not apply every
time. If an agency initially believes it cannot provide electronic records in an electronic
format, it should confer with the requestor and the two parties should attempt to
cooperatively resolve any technical difficulties. See WAC 44-14-05003. It is usually a
purely technical question whether an agency can provide electronic records in a
particular format in a specific case.

WAC 44-14-05002 "Reasonably locatable" and "reasonably
translatable" electronic records.

WAC 44-14-05002 "Reasonably locatable” and "reasonably translatable"
electronic records. (1) "Reasonably locatable” electronic records. The act
obligates an agency to provide nonexempt "identifiable ... records." RCW 42.56.080.
An "identifiable record" is essentially one that agency staff can "reasonably locate."
WAC 44-14-04002(2). Therefore, a general summary of the "identifiable record"
standard as it relates to electronically locating public records is that the act requires an
agency to provide a nonexempt "reasonably locatable" record. This does not mean that
an agency can decide if a request is "reasonable" and only fulfill those requests.

Rather, "reasonably locatable" is a concept, grounded in the act, for analyzing electronic
records issues.

Agencies are required to adopt and enforce reasonable rules to protect public
records from disorganization or destruction. RCW 42.56.100. An agency’s failure to
comply with this requirement does not relieve the agency from its obligation to produce
reasonably locatable records or make any public record not reasonably locatable.

In general, a "reasonably locatable" eléctronic record is one which can be located
by the subject matter of the record or with typical search features and organizing
methods contained in the agency's current software. For example, a retained email
containing the term "XYZ" is usually reasonably locatable by using the email program
search feature. However, ((ar)) some email search ((feature-has)) features have
limitations, such as not searching attachments, but ((is)) are a good starting point for the
search. Information might be "reasonably locatable" by methods other than a search
feature. For example, a request for a copy of all retained emails sent by a specific
agency employee for a particular date is "reasonably locatable" because it can be found
utilizing a common organizing feature of the agency's email program, such as a
chronological "sent" folder. Another indicator of what is "reasonably locatable" is
whether the agency keeps the information in a particular way for its business purposes.
For example, an agency might keep a database of permit holders including the name of
the business. The agency does not separate the businesses by whether they are
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publicly traded corporations or not because it has no reason to do so. A request for the
names of the businesses which are publicly traded is not "reasonably locatable"
because the agency has no business purpose for keeping the information that way. In
such a case, the agency should provide the names of the businesses (assuming they -
are not exempt from disclosure) and the requestor can analyze the database to
determine which businesses are publicly traded corporations.

(2) "Reasonably translatable" electronic records. The act requires an
agency to provide a "copy" of nonexempt records (subject to certain copying charges).
RCW 42.56.070(1) and 42.56.080. To provide a photocopy of a paper record, an
agency must take some reasonable steps to mechanically translate the agency's
original document into a useable copy for the requestor such as copying it in a copying
machine, or scanning it to create a PDF file ((into-Adobe-Acrobat PDE®)). Similarly, an
agency must take some reasonable steps to prepare an electronic copy of an electronic
record or a paper record. Providing an electronic copy is analogous to providing a
paper record: An agency must take ((reasenable)) steps to translate the agency's
original into a useable copy for the requestor, if it is reasonable and feasible for it to do
-

The "reasonably translatable" concept typically operates in two ((three-kinds-of))
situations:

((()—An-ageney-has-only-a-paperrecord;

——b))) (a) An agency has an electronic record in a generally commercially
available format (such as a Windows® product); or

((¢e})) (b) An agency has an electronic record in an electronic format but the
requestor seeks a copy in a different electronic format.

The following examples assume no redactions are necessary.

((€1y)) (i) Agency has electronic records in a generally commercially
available format. \When an agency has an electronic record in a generally
commercially available format, such as an Excel® spreadsheet, and the requestor
requests an electronic copy in that format, no translation into another format is
necessary; the agency should provide the spreadsheet electronically. Another example
is where an agency has an electronic record in a generally commercially available
format (such as Word®) and the requestor requests an electronic copy in Word®. An
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agency cannot instead provide a WordPerfect® copy because there is no need to
translate the electronic record into a different format. In the paper-record context, this
would be analogous to the agency intentionally making an unreadable photocopy when
it could make a legible one. Similarly, the WordPerfect® "translation" by the agency is
an attempt to hinder access to the record. In this example, the agency should provide
the document in Word® format. Electronic records in generally commercially available
formats such as Word® could be easily altered by the requestor. Requestors should
note that altering public records and then intentionally passing them off as exact copies
of public records might violate various criminal and civil laws.

((Giy)) (i) Agency has electronic records in an electronic format other than
the format requested. When an agency has an electronic record in an electronic
format (such as a Word® document) but the requestor seeks a copy in another format
(such as WordPerfect®), the question is whether the agency's document is "reasonably
translatable" into the requested format. If the format of the agency document allows it to
"save as" another format without changing the substantive accuracy of the document,
and the agency has a WordPerfect® license, this would be "reasonably translatable."
The agency's record might not translate perfectly, but it was the requestor who
requested the record in a format other than the one used by the agency. Another
example is where an agency has a database in a unique format that is not generally
commercially available. A requestor requests an electronic copy. The agency can
convert the data in its unique system into a near-universal format such as a comma-
delimited or tab-delimited format. The requestor can then convert the comma-delimited
or tab-delimited data into a database program (such as Access®) and use it. The data
in this example is "reasonably translatable" into a comma-delimited or tab-delimited
format so the agency should do so. A final example is where an agency has an
electronic record in a generally commercially available format (such as Word®) but the
requestor requests a copy in an obscure word processing format. The agency offers to
provide the record in Word® format but the requestor refuses. The agency can easily
convert the Word® document into a standard text file which, in turn, can be converted
into most programs. The Word® document is "reasonably translatable” into a text file so
the agency should do so. It is up to the requestor to convert the text file into his or her
preferred format, but the agency has provided access to the electronic record in the
most technically feasible way and not attempted to hinder the requestor's access to it.

~ (3) Agency should keep an electronic copy of the electronic records it
provides. An electronic record is usually more susceptible to manipulation and
alteration than a paper record. Therefore, an agency should keep((-when-feasible;)) an
electronic copy of the electronic records it provides to a requestor to show the exact
records it provided, for the time period required in its records retention schedule.
Additionally, an electronic copy might also be helpful when responding to subsequent
electronic records requests for the same records.

WAC 44-14-05003 Parties should confer'on technical issues.

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14-05003.]
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WAC 44-1 4-05004 Customized access.

[WCOG has no comments on the AGQO’s proposed amendments to WAC 44-14-05004.]

WAC 44-14-05005 Relationship of Public Records Act to court
rules on discovery of "electronically stored information."

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14-05005.]

EXEMPTIONS
WAC 44-14-060 et seq.

[WCOG proposes revising the existing rule as follows:]

WAC 44-14-060 Exemptions.

(1) The Public Records Act provides that a number of types of documents are
exempt from public inspection and copying. In addition, documents are exempt from
disclosure if any "other statute" exempts or prohibits disclosure. Requestors should be
aware of the following exemptions, outside the Public Records Act, that restrict the
availability of some documents held by (hame of agency) for inspection and copying:

(List other laws)

(2) The (agency) is prohibited by statute from disclosing lists of individuals for
commercial purposes.

(3) The (name of agency) will adopt and enforce specific rules for organizing its
public records to prevent commonly-asserted exemptions from causing excessive delay
or disruption in responding to a PRA request.

WAC 44-14-06001 Agency must publish list of applicable
exemptions. ' ,

WCOG concurs in the AGO’s proposed amendments to WAC 44-14-06001.

WAC 44-14-06002 Exemptions.-

[WCOG proposes revising the existing rule as follows:]

WAC 44-14-06002 ((Summary-ofe)) Exemptions. (((H—General:)) The act

and other statutes contain hundreds of exemptions from disclosure and dozens of court
cases interpret them. A full treatment of all exemptions is beyond the scope of the
model rules. For a discussion of several commonly used exemptions, see these
documents on the attorney general's office web site: Open Government Resource
Manual at http://www.atg.wa.gov/open-government-resource-manual (the manual
contains a discussion and summaries of many exemptions, links to statutes, and links to
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many court decisions and several attorney general opinions); the code reviser's annual
list of exemptions in the state code, available at http://www.atg.wa.gov/sunshine-
committee; and a guidance document on the attorney-client privilege and work-product
doctrine, available at http://www.atg.wa.gov/model-rules-public-disclosure.

(1) __Attorney-client privilege. Agency legal files are subject to public records
reguests, and must be produced to the extent they contain material that is not
privileged, work product, or otherwise exempt from disclosure. Agencies and their
attorneys should recognize that failure to properly organize and identify exempt material
in legal records can cause unnecessary and time-consuming delays in responding to
public records requests, and can interfere with the agency’s obligation to provide fullest
assistance to requesters. Accordingly, agencies and their attorneys shall assure proper
organization of legal files, and identification of privileged or potentially privileged
material, including without limitation through the following practices.

Each agency’s attorney, prosecuting attorney or law department shall maintain a
list, in a common, convenient electronic format, of all agency litigation and discrete
identifiable legal matters, including (i) the case name and court, if any, (ii) a file name or
number to be used in all agency documents relating to the matter, (iii) the attorney(s) in
charge of the matter, and (iv) the agency personnel who have decision-making authority
and/or access to privileged information about the matter. The list shall be available to
all agency employees as well as the public, and to the extent possible shall not contain
any exempt information whatsoever. Each agency’s PRA officer shall ensure that the
agency’s legal matter list is kept up to date, and that agency attorneys and their staffs
are including the required file name and/or number on all related records.

Agency attorneys should, whenever possible, identify attorney-client privileged
records as such by (i) making a conspicuous notation such as “*ATTORNEY-CLIENT
PRIVILEGED **** in the subject line, header or footer of every privileged document, and
(ii) identifying the legal matter by its approved file name or number. Agency attorneys
shall not designate records as privileged absent a well-founded belief that the records
are privileged. Agency attorneys should avoid mixing privileged or otherwise protected
information and non-exempt information in a single document, and should encourage
those with whom they communicate to segregate privileged communications into
separate records. Where privileged legal advice is mixed with non-exempt
communications, the privileged portion of the document should be clearly identified so
that it can be redacted without legal review.

(2) Records relevant to a controversy (work product). Each agency’s
PRA officer shall ensure that the agency’s list of legal matters required by subsection
(1) is kept up to date, and that agency attorneys and their staffs are including the
required file name or number on all records that contain work product. Because the
exemption in RCW 42.56.290 only applies to records that are relevant to a controversy,
no agency will redact any information pursuant to that exemption unless and until the
agency has specifically identified the relevant controversy and/or updated the agency’s
legal matter list accordingly.
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Agency attorneys should, whenever possible, identify records that contain
attorney work product as such by (i) making a conspicuous notation such as
““ATTORNEY WORK PRODUCT - PRIVILEGED **** in the subject line, header or
footer of every document containing work product, and (ii) identifying the legal matter by
its approved file name and/or number. Agency attorneys shall not designate records as
exempt under RCW 42.56.290 absent a well-founded belief that the records are
exempt. Agency attorneys should avoid mixing privileged legal advice, including
attorney theories and mental impressions exempt under RCW 42.56.290, with ordinary
work product in a single document.

(3) Litigation correspondence and pleading files. Each agency attorney
shall maintain organized chronological files of (i) all external correspondence, including
email, and (ii) all pleadings, for each separate agency legal matter. Such files shall be
kept in electronic format and in the possession of the agency itself, and shall not contain
any exempt information so that copies of the files can be quickly provided to requestors
without the need for any review of the records.

. (4) Common interest and joint defense agreements. No record shared
with any party or person outside the agency shall be withheld as exempt under either
the common interest or joint defense doctrines unless the attorneys for all parties to the
common interest or joint defense have stated in a written agreement (i) who the parties
to the agreement are, (ii) what the specific common interests and/or joint defenses are,
and (iii) that the parties intend and agree to share confidential information within the
scope of the specifically identified common interests and/or joint defenses. VWhenever
records subject to a common interest or joint defense claim are requested the agency
will provide the requestor with a copy of the written agreement as part of the explanation
of redactions required by RCW 42.56.210(3). The written agreement shall be filed in
the correspondence file required by subsection (3). The written agreement shall not
contain any exempt information and shall not be redacted. VWhenever a party to a joint
defense or common interest agreement sends confidential information to another party
~pursuant to the agreement the shared document(s) shall have a conspicuous notation
that the information is governed by the specific agreement identified by name and date.

(5) Passwords. Each agency shall adopt and enforce rules to prohibit the
inclusion of exempt passwords (or access codes) in documents created for any reason
other than to communicate or document such passwords. \When a non-exempt record
containing an exempt password is requested the PRA officer will instruct the person
whose password is at issue to change the password and to avoid including passwords
in nonexempt records in the future. When a non-exempt email record containing an
exempt password is requested the agency will instruct the person whose password is at
issue to change the password and then produce the email without redacting the

password.

~_Each agency shall instruct its officers and employees who use conference call
systems that conference call passwords and access codes will not be redacted under
RCW 42.56.420(4) and that such passwords should be changed on a requla_r basis.
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COSTS OF PROVIDING COPIES OF PUBLIC RECORDS
- WAC 44-14-070 et seq.

WAC 44-14-070
WAC 44-14-070 Costs of providing copies of public records. (1) ((Cests

for-paper-copies)) Inspection. There is no fee for inspecting public records,
|nclud|nq mspectlnq records on the (name of aqencv) web S|te ((A—Feqeesteemay

(2) Actual costs. (If the agency determines it will charge actual costs for

copies, it may do so affer providing notice and a public hearing.) A statement of the
factors and the manner used to determine ((this charge)) the charges for copies is
available from the public records officer. The costs for copies of records are as
follows (provide details):

(3) (Alternative) Statutory default costs. (/f the agency determines it will not
charge actual costs for copies but instead will assess statutory costs, it must have a
rule or requlation declaring the reasons that determining actual costs would be unduly
burdensome). The (name of agency) is not calculating actual costs for copying its
re-cords because to do so would be unduly burdensome for the following reasons: .
The (name of agency) does not have the resources to conduct a study to determine
actual copying costs for all its records; to conduct such a study would interfere with
other_essential agency functions; and, through the legislative process, the public and
requestors have commented on and been informed of authorized fees and costs
provided in the Public Records Act including RCW 42.56.120 and other laws.
Therefore, in order to timely implement a fee schedule consistent with the Public
Records Act, it is more cost efficient, expeditious and in the public interest for the
(name of aqencv) to adopt the state qunslatures approved fees and costs ((foermost

pubhehed—m—the—aqenev—s—fee—eehedute)) for the agency records as authorlzed in RCW
42.56.120 except for unique identified records for which actual costs can be determined,
or where the agency decides to waive charging costs.

(4) Fee schedule. The fee schedule is available at (office location) and on
(name of agency) web site at (insert web site address).

(5) Processing payments. Before beginning to make the copies or
processing a customized service, the public records officer or designee may require a
deposit of up to ten percent of the estimated costs of copying all the records selected
by the requestor. The public records offlcer or designee may ((atee)) require the
payment ((e ; :
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the-payment)) of the costs of copying an installment before providing that installment.
The (name of agency) will not charge sales tax when it makes copies of public
records.

£3))) (6) Costs of mailing. The (name of agency) may also charge actual costs
of mailing, including the cost of the shipping container.

(4))) (1) Payment. Payment may be made by cash, check, or money order to
the (name of agency).

WAC 44-14-07001

WAC 44-14-07001 General rules for charging for copies. (1) No fees
for costs of locating records or preparing records for inspection or copying. An
agency cannot charge a fee for locating public records or for preparing the records

for inspection or copying. RCW ((42-47-300/)) 42.56.120.1 An_agency cannot
charge fees for a person to inspect or access records on the agency's public internet
web site. An agency cannot charge a fee for access to or downloading records the
agency routinely posts on its public internet web site prior to the receipt of a
request unless the requestor has specifically requested that the agency provide
copies of such records through other means. RCW 42.56.120 (2)(e).

1. See also Op. Att'y Gen. 6 (1991).

An agency cannot charge a "redaction fee" for the staff time necessary to
prepare the records for inspection, for the copying required to redact records before
they are inspected, or an archive fee for getting the records from ((effsite)) off-
site. Op. Att'y Gen. 6(1991). These are the costs of making the records
available for inspection or copying and cannot be charged to the requestor.

. , : :
photocopies;)) Actual costs. If assessing actual costs, an agency must establish a
statement of the "actual cost" of the copies it provides, which must include a
"statement of the factors and the manner used to the determine the actual per page

cost." RCW ((42-47-260(7))) 42.56.070(7). ((An-ageney-may-include-the-costs-"directly
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insufficient))2

The actual costs include the actual cost of the paper and the per page cost for use
of agency copying (including scanning) equipment; the actual cost of the electronic
production or file transfer of the record; the use of any cloud-based data storage
and processing service; costs directly incident to the cost of postage or delivery
charges and the cost of any container or envelope used; and, the costs directly .
incident to transmitting such records in an_electronic format, including the cost of
any transmission charge and the use of any physical media device provided by the
agency. An agency may include staff salaries, benefits or other general administrative
or overhead charges only if those costs are directly related to the actual cost of
copying the public records. Staff time to copy and send the records may be included in
an agency's actual costs. An agency's calculations and reasoning need not be

elaborate but should be detailed enough to allow a requestor or court to determine if
the agency has properly calculated |ts copylng charges ((An—ageney—shee#d

When calculatmq any fees authorlzed under thls sectlon an agency shall use the most
reasonable, cost-efficient method available to the agency as part of its normal

operations.

2. The costs of staff time is allowed only for making copies. An agency cannot charge for
staff time for-locating records or other noncopying functions. See RCW ((42.17.300/))
42.56.120. ("No fee shall be charged for locating public documents and making them
available for copying.")((.))

An agency's statement of such actual costs may be adopted by an agency
only after providinthotice and public hearing. RCW 42.56.070(3).

(3) Statutory default costs. If an agency opts for the default copying
charges ((ef-fiffteencentsperpage)) pursuant to RCW 42.56.120, it need not calculate

its actual costs. RCW ((42-47260(8)/42.66-070(8)-
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{4))) 42.56.120(2)(b). However, it must declare the reasons for why calculating
the actual costs would be unduly burdensome, and then it is limited to the statutory
costs for those records. /d.

The statutory default costs include different charges per record or groups of
records, or an alternative flat fee of up to two dollars for any request when the
agency reasonably estimates and documents that the allowable statutory costs are
clearly equal to or more than two dollars. RCW 42.56.120 (2)(d). If using the
statutory flat fee, the agency can charge the flat fee only for the first installment for
records produced in multiple mstallments and no fees can be assessed for subsequent
installments.

Statutory default charges can be combined to the extent that more than one
type of charge applies to a particular request, unless the agency is assessing
the statutory flat fee for a request. RCW 2.56.120 (3)(c). The statutory default
costs include actual costs of digital storage media, mailing containers, and postage.
RCW 42.56.120 (3)(d).

(4) Fee schedule. The agency should make its fee schedule publicly available
on its web site and through other means. ;

(5) Estimate of costs for requestor. If a requestor asks, an agency
must provide a summary of the applicable charges, or the cost of customized service
charges, before copies are made and the requestor may revise the request to reduce

((the-numberof —copies—to—be—made—thus)) the applicable charges. RCW
42.56.120(2)(f). An agency must also provide a requestor, in advance, information
concerning customized service charges if the request involves customized service.
RCW 42.56.120(3).

(6) Copying charges apply to copies selected by requestor. Often a
requestor will seek to inspect a large number of records but only select a smaller
group of them for copying. Copy charges can only be charged for the records
selected by the requestor. RCW ((42—1—7—399#)) 42.56.120 (charges allowed for
"providing" copies to requestor).

The requestor should specify whether he or she seeks inspection or copying.
The agency should inform the requestor that inspection is free. This can be noted on
the agency's request form. If the requestor seeks copies, then the agency should
inform the requestor of the copying charges for the request. An agency should not
assemble a large number of records, fail to inform the requestor that inspection
is free, and then attempt to charge for copying all the records.

Sometimes a requestor will choose to pay for the copying of a large batch of
records without inspecting them. This is allowed, provided that the requestor is
informed that inspection is free. Informing the requestor on a request form that
inspection is free is sufficient.
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(((8))) (7) Use of outside vendor. Typically an agency makes the requested
copies. However, an agency is not required to copy records at its own facilities. An
agency can send the project to a commercial copying center and bill the requestor
for the amount charged by the vendor.3 An agency is encouraged to do so when
an outside vendor can make copies more quickly and less expensively than an
agency. An agency can arrange with the requestor for him or her to pay the vendor
directly. This is an example of where any agency might enter into an alternative fee
arrangement _under RCW 42.56.120(4). Another example of a possible alternate fee
arrangement involves recurring (i.e. monthly) requests for the same records, which
could be provided for a set fee to the requester without the need for a separate request.
An agency cannot charge the default ((fiffteen—cents—per-page—rate)) charges when
its "actual cost" at a copying vendor is less. The default rates ((is)) are only for
agency-produced copies. RCW ((42-4£3064)) 42.56.120.

3. ((See-alse-Op-Atty-Gen—B-{199H(agency-mustjustifyits-copy-charges):)) Benton

County v. Zink_191 W, App. 269, 361 P.3d 801 (2015).

((¢8))) (8) Sales tax. An agency cannot charge sales tax on copies it makes at
its own facilities. RCW 82.12.02525.

((6A)) (9) Costs of mailing or sending records. If a requestor asks an
agency to mail copies, the agency may charge for the actual cost of postage and
the shipping container (such as an envelope or CD mailing sleeve). RCW ((42-44260

I)}&))) 42.56.070 (7)(a).

(10) Sample fee statutory default schedule. A sample statutory default
fee schedule is provided in this comment. Some agencies may have other
statutes that govern fees for particular types of records and which they may want
to also include in the schedule. See RCW 42.56.130. Or, an agency may use
the statutory default schedule for the majority of its records and go through the
process to determine actual costs for some specialized records (for example, for
large blueprints or oversized colored maps that are printed onto paper). While
not included in the sample schedule below, an agency might also decide to use the
up to two dollar statutory flat fee for some types of requests, per RCW 42.56.120

(2)(d).
[WCOG has no comments on the AGO’s sample fee schedule]

WAC 44-14-07003

[WCOG concurs in the AGO’s proposed repeal of WAC 44-14-07003.]

WAC 44-14-07004

[WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07004.]
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WAC 44-14-07005
[WCOG concurs in the AGO’s proposed revisions to WAC 44-14-07005.]
WAC 44-14-07006
[WCOG concurs in tile AGQ’s proposed revisipns to WAC 44-14-07006.]

REVIEW OF DENIALS OF PUBLIC RECORDS
WAC 44-14-080 et seq.

WAC 44-14-080 Review of denials of public records.

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14-080.]

WAC 44-14-08001 | Agency internal procedure for review of denials
of requests.

[WCOG has no comments on the AGQO’s proposed amendments to WAC 44-14-08001.]

WAC 44-14-08002 Attorney general's office review of denials by
state agencies.

[WCOG has no comments on the AGO’s proposed amendments to WAC 44-14408002.]
WAC 4471 4-08003 Alternative dispute resolution.

[WCOG has no comments on WAC 44-14-08003.]

WAC 44-14-08004 Judicial review

[WCOG proposes deleting this section. If this section is not deleted then WCOG
proposes the foIIowmg revisions to this section.]

WAC 44-14-08004 Judicial review.. - While a full discussion of judicial review
is not provided in these comments, a few processes in the act are described.

(1) Seeking judicial review. The act provides that an agency's decision to
deny a request is final for purposes of judicial review two business days after the initial
denial of the request. RCW ((42-44320/)) 42.56.520.1 Therefore, the statute allows a
requestor to seek judicial review two business days after the initial denial whether or not
he or she has exhausted the internal agency review process.2 An agency should not
have an internal review process that implies that a requestor cannot seek judicial review
until internal reviews are complete because RCW ((42-4#326/)) 42.56.520 allows
judicial review two business days after the initial denial.
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The act provides a speedy remedy for a requestor to obtain a court hearing on
whether the agency has violated the act, and to obtain relief from such violations. RCW
((4247340-(Hand(2))) 42.56.550 (1) and (2). A court proceedings under the PRA is
an ordinary civil action, and is not limited to the specific procedures set forth in the PRA.
The purpose of the quick judicial procedure is to allow requestors to expeditiously find
out if they are entitled to obtain public records.3 To speed up the court process, a
public records case may be decided merely on the "motion" of a requestor and "solely

on affidavits." RCW ((42-17-340(4)-and(3)/)) 42.56.550 (1) and (3).

(2)  Statute of limitations. The statute of limitations for an action under the
act is one year after the agency's claim of exemption or the last production of a record
on a partial or installment basis. RCW ((42-47-340(6)/)) 42.56.550(6).

(3) Procedure. To initiate court review of a public records case, a requestor
can file a "motion to show cause" which directs the agency to appear before the court
and show any cause why the agency did not violate the act. RCW ((424+340(H-and
2)4)) 42.56.550 (1) and (2).((4)) A requestor can also initiate a civil action against an
agency by filing a summons and complaint.4 The case must be filed in the superior
court in the county in which the record is maintained. RCW ((42-44340-(1)y-and-{2)}/))
42.56.550 (1) and (2). In a case against a county, the case may be filed in the superior
court of that county, or in the superior court of either of the two nearest adjoining
counties. RCW ((42-4£340(5)/)) 42.56.550(5). The show-cause procedure is designed
so that a nonattorney requestor can obtain judicial review himself or herself without
hiring an.attorney. A requestor can file a motlon for summary judgment to adjudicate
the case.b ((Howex v

(4) Burden of proof. The burden is on an agency to demonstrate that it

complied with the act. RCW ((42-47340-(h)-and{(2)/)) 42.56.550 (1) and (2).
(5) Remedies under the act. (Fypes-ofcases subjecito judicial

review:)) While an action under the PRA is an ordinary civil action, the act provides a

number of specific qual remedies ((Hhe-actprovides-three-moechantsmsTorcedrl-reviews

—(b)y—"Reasonable-estimate.")) Estimates. The act permits ((second-form-of
judicial-review-is-when)) a requestor to seek judicial review of ((ehallenrges)) an agency's

"reasonable estimate" of the time to provide a full response or estimated charges for

copies. RCW ((42-4+340{2}/)) 42.56.550(2).
(e) (b) Injunctlve actlon to prevent dlsclosure ((Hhe third-mechanism of

An agency, person named ina regueste ((the@.spu%ed)) record ora person to whom
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the record "specifically pertains((-))," may seek an injunction to prevent disclosure of the
records. The agency or third party seeking to prevent disclosure has the burden of
proving the record is exempt from disclosure.((#)) 6 The party seeking to prevent
disclosure must prove both the necessary elements of an injunction and that a specific
exemption prevents disclosure.((8)) 7

(8) (c) “In camera” review by court. The act authorizes a court to review
withheld records or portions of records "in camera." RCW ((42-4%4340(3)))
42.56.550(3). "In camera" means a confidential review by the judge alone in his or her
chambers. Courts are encouraged to conduct an in camera review because it is often
the only way to determine if an exemption has been properly claimed.((8)) 8

However, in camera review is not always required, and it is up to the discretion of
the trial court.9 '

A court may have local court rules on Public Records Act cases and in camera
review procedures. In the alternative, an agency should prepare an in camera index of
each withheld record or portion of a record to assist the judge's in camera review. This
is a second index, in addition to a withholding index provided to the requestor. The in
camera index should number each withheld record or redacted portion of the record,
provide the unredacted record or portion to the judge with a reference to the index
number, and provide a brief explanation of each claimed exemption corresponding to
the numbering system. The agency's brief explanation should not be as detailed as a
legal brief because the opposing party will not have an opportunity to review it and
respond. The agency's legal briefing should be done in the normal course of pleadings,
with the opposing party having an opportunity to respond.

The in camera index and disputed records or unredacted portions of records
should be filed under seal. The judge should explain his or her ruling on each withheld
record or redacted portion by referring to the numbering system in the in camera index.
If the trial court's decision is appealed, the in camera index and its attachments should
be made part of the record on appeal and filed under seal in the appellate court.

(#) (d) Attorneys' fees, costs, and penalties to prevailing requestor. The
act requires an agency to pay a prevailing requestor's reasonable attorneys’ fees((;))
and costs((and)). In addition, it is within the discretion of a court to assess a daily
penalty against the agency, considering several factors. RCW ((42-4%346(4)/))
42.56.550(4).10 Only a requestor can be awarded attorneys' fees, costs, or a daily
penalty under the act; an agency or a third party resisting disclosure cannot.((40)) 11

A special process regarding attorneys' fees and penalties applies to actions
involving the disclosure of body worn camera recordings governed by RCW 42.56.240.
Another process applies to requests by inmates; penalties may not be awarded to an
inmate unless a court determines the agency acted in bad faith. RCW 42.56.565.
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M%hheid—mee#d—wasp#e%ied—fer—anether—maseh%)) In an injunctive action under
RCW 42.17.330/42.56.540, the prevailing requestor cannot be awarded attorneys' fees,

costs, or a daily penalty against an agency if the agency took the position that the
record was subject to disclosure.12

The purpose of the act's attorneys' fees, costs, and daily penalty provisions is to
reimburse the requestor for vindicating the public's right to obtain public records, to
make it financially feasible for requestors to do so, and to deter agencies from
improperly withholding records.13 However, a court is only authorized to award
"reasonable" attorneys' fees. RCW ((42-44340(4)))) 42.56.550(4). A court has
discretion to award attorneys' fees based on an assessment of reasonable hourly rates
and which work was necessary to obtain the favorable result.14

The award of "costs" under the act is for all of a requestor's nonattorney-fee
costs and is broader than the court costs awarded to prevailing parties in other kinds of
cases.15.

net—per—reee;d—per—day—%)) The penaltv range is up. to one hundred dollars a dav RCW
42.56.550(4). Courts will consider a nonexclusive list of penalty factors in determining
whether to assess a penalty, and the amount.16

1 Progressive Animal Welfare Soc'y v. Univ. of Wash., 125 Wn.2d 243, 253, 884 P.2d
592 (1994) ("PAWS II") (RCW ((42-473204)) 42.56.520 "provides that, regardless of
internal review, initial decisions become final for purposes of judicial review after two
business days.").

2 See, e.g., WAC 44-06-120 (attorney general's office internal review procedure
specifying that review is final when the agency renders a decision on the appeal, or the
close of the second business day after it receives the appeal, "whichever occurs first").

3 Spokane Research & Def. Fund v. City of Spokane, 121 Wn. App. 584, 591, 89 P.3d
319 (2004), reversed on other grounds, 155 Wn.2d 89, 117 P.3d 1117 (2005) ("The
purpose of the PDA is to ensure speedy disclosure of publlc records. The statute sets
forth a simple procedure to achieve this.").

4 See generally Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 117
P.3d 1117 (2005).

5 /d. at 106.

7)) 6 Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 744,
958 P.2d 260 (1998).

((8)) 7 PAWS 11, 125 Wn.2d at 257-58. See also SEIU Healthcare 775 NW v. State et al,
198 Wn. App. 745, X P.3d X (2017) (party seeking injunction under RCW 42.56.540 must
. show that (1) record pertains to that party, (2) exemption applies, and (3) disclosure
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would not be in the public interest and would substantially and lrreparablv harm the party
or a vital governmental function.)

((Q)) 8 Spokane Research & Def. Fund v. City of S,bokane, 96 Wn. App. 568, 577((-&
588)), 983 P.2d 676 (1999), review denied, 140 Wn.2d 1001, 999 P.2d 1259 (2000).

9 Block v. City of Gold Bar, 189 Wn. App. 262, 355 P.3d 122 (2015) Nissen v. Pierce
County, 182 Wn. 2d 863, 357 P.3d 45 (2015). ‘

10 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004) (fabtors).

((49)) 11 RCW ((42-4+340(4)/)) 42.56.550(4) (providing award only for "person"
prevailing against "agency"); Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680,
691-92, 13 P.3d 1104 (2000) (third party resisting disclosure not entitied to award).

12 Confederated Tribes, 135 Wn.2d at 757; Doe v. Washington State Patrol, 185 Wn.2d
363, 374 P.3d 63 (2016).

13 Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975
P.2d 536 (1999) ("ACLU II") ("permitting a liberal recovery of costs is consistent with the
policy behind the act by making it financially feasible for private citizens to enforce the
public's right to access to public records.").

14 Id. at 118.

15 Id. at 115.

471d-18))

16 Yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004).
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Hi Nancy. I’'m submitting this supplemental letter from WCOG on behalf of Toby Nixon.
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Wednesday, October 4, 2017 6:30 PM

Krier, Nancy (ATG)
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“Washington Coglition for

Open Government

washingtoncog.org

October 4, 2017

Via Email (PDF)
nancykl@atg.wa.gov

Nancy Krier .
Washington Attorney General
PO Box 40100

Olympia WA 98504-0100

RE: WAC Chap. 44-14 Model Rules - Proposed Rule Making
Supplemental Comments on WAC 44-14-040 et seq.

Dear Ms. Krier:

This letter supplements the comments and proposed rules submitted today by
the Washington Coalition for Open Government (WCOG) on the Proposed Rule
Making (WSR 17-17-157) published on August 23, 2017. This letter includes
WCOG’s comments on WAC 44-14-040 et seq., relating to processing of public
records requests.

WAC 44-14-040
requests—General.

Processing of public records

This model rule should focus on fulfilling the Act’s requirements to respond
promptly and to provide the fullest assistance and most timely possible action
on requests. Accordingly, Subsection (1) should not refer to “the most efficient
manner” of processing requests. Maximum efficiency is not the same as fullest
assistance. Also, the categorization provisions in proposed subsection (1)
should be stricken. The model rule should reflect a goal of completing each
request immediately, or within five days, if possible. The rule as proposed
assumes that all requests will go straight into a “queue,” without first requiring
at least a preliminary search for the desired records. Some search is needed
before a records officer can determine the difficulty or complexity of the request.

WCOG notes, also, that there is no requirement for a requester to contact an
agency when the initial response deadline is missed. Nor is there any statutory -
time limit on inspecting records once they are made available. Thirty days may
be insufficient for some requesters who must take time off from work or travel
a long distance to inspect records at an agency office. Finally, the proposed rule
fails to reflect that the purpose of installments is to help the requester obtain
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records as they become available. The reference to what the records officer
believes is “practical” should be removed.

WCOG proposes to revise the rule to read as follows:

WAC 44-14-040 Processing of public records requests—General.

Providing "fullest assistance."” The (name of agency) is charged
by statute with adoptlng and enforcmq rules Wthh pFewdeier—heW—lt—wHt

d&e#gan&aﬁen%#evente*ees&#%nte#e#eneew&ﬂ%essenﬂat
functions-ofthe-ageney,—provide for "fullest assistance" to requestors; and

provide the "most timely possible action" on public records requests,
consonant with the intent of the Public Records Act to “provide full access
to public records," "protect records from damage or disorganization," and
"prevent excessive interference with other essential functions of the
agency,". The public records officer or designee will process requests
as promptly as possible and grant access to requested records as fully as

possible.in-the—order-allowing-the—most requests-to-be-processed-in
the—meostefficient-manner

((@))@%Up@%ﬁeeeip#eﬁa—mques&ﬁqe%name—eﬁageney%wﬂmssign%
i | T
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(2) Acknowledgingreceipt-oflnitial response to request. Following-the

initial-evaluation-of the request under {2) and (3) of this subsection—and
wWithin five business days! of receipt of the request, the public records
officer will do one or more of the following, depending upon which
response provides the fullest assistance and most timely possible

actionthe-category-assighed-to-the request:

(a) Make the records available for inspection or copying((; £b})) including:

If copies are available on the (hame of agency's) internet web site,
provide an internet address and link on the web site to specific records
requested,;

If copies are requested and payment of a deposit.for the copies, if
any, is made or other terms of payment are agreed upon, send the
copies to the requestor;

((€e})) (b) Acknowledge receipt of the request and provide a reasonable
estimate of when records or an installment of records will be available
(the public records officer or designee may revise the estimate of when
records will be available); or .
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Acknowledge recelpt of the request and ask the requestor to provide
clarification for a .request that is unclear, and provide, to the
greatest extent possible, a reasonable estimate of time the (name of
agency) will require to respond to the request if it is not clarified.

Such clarification may be requested and provided by telephone((.
The public records officer ‘or designee may revise the estimate of when
records will be available)), and memorialized in writing;

If the requestor fails to respond to a request for clarification and the
entire request is unclear, the (name of agency) need not respond to it.
The (name of agency) will respond to those portions of a request that are
clear; or

((e))) (d) Deny thé request.

{4 H—6)y-(3) Protecting rights of others. In the event that the
requested records contain information that may affect rights of others and
may be exempt from disclosure, the public records officer may, prior
to providing the records, give notice to such others whose rights
may be affected by the disclosure. Such notice should be given so as to
make it possible for those other persons to contact the requestor and
ask him or her to revise the request, or, if necessary, seek an order
from a court to prevent or limit the disclosure. The notice to the affected
persons will include a copy of the request.

((65))) (44) Records exempt from disclosure. Some records are
exempt from disclosure, in whole or in part. If the (name of agency)
believes that a record is exempt from disclosure and should be withheld,
the public records officer will state the specific exemption and provide a
brief written explanation of why the record or a portion of the record is
being withheld. If only a portion of a record is exempt from disclosure, but
the remainder is not exempt, the public records officer will redact the
exempt portions, provide the nonexempt portions, and indicate to the
requestor which exemption justifies the redaction and why.y-pertions—of

therecord-are-beingredacted.
((¢8))) (8) Inspection of records.

Page 219



Consistent with other demands, the (name of agency) shall promptly
provide space to inspect public records. No member of the public
may remove a document from the viewing area or disassemble or alter
any document. The requestor shall indicate which documents he or she
wishes the agency to copy.

The requestor must claim or review the assembled records within
thirty 60 days of the (hame of agency's) notification to him or her that
the records are available for inspection or copying. The agency will
notify the requestor in writing of this requirement and inform the
requestor that he or she should contact the agency to make
arrangements to claim or review the records. If the requestor or a
representative of the requestor fails to claim or review the records
within the sixtythifty-day period or make other arrangements, the (name
of agency) may close the request and refile the assembled records.
Other public records requests can be processed ahead of a subsequent
request by the same person for the same or almost identical records,
which can be processed as a new request.

((A)) (69) Providing copies of records. After inspection is complete,
the public records officer or designee shall make the requested copies or
arrange for copying. Where (name of agency) charges for copies, the
requestor must pay for the copies.

((€8))) (748) Providing records in installments. When the request is
for a large number of records, the public records officer or designee will
provide records aceess-forinspection-and-copying in installments_as they
become available or as prioritized by the requester, consistently with
providing the fullest assistance and most timely possible action on

the request. Hhe-orshereasenably-determines-that-it would-be
practical-to-provide-the—records—in-that-way—If, within sixtythirty days,

the requestor fails to inspect the entire set of records or one or more
of the installments, the public records officer or designee may stop
searching for the remaining records and close the request.

WAC 44-14-04001 Introduction.

WCOG has no comments.

WAC 44-14-04002 Obligations of requestors.

A request for a “future” record can be identifiable. For example, a citizen may ask for a council
meeting packet to be provided when it is available. WCOG proposes to eliminate the proposed
blanket statement that the Act “does not allow” any requests for “future” records.

The AGO proposal adds substantial text to WAC 44-14-04002 telating to key word searches.
AGO Proposal at 21-22. As WCOG has stated in its main comment letter, all public records

Page 220



should be pr opelly organized in the first place. Agencies should minimize rehance on key word
searches by organizing records according to subject matter or names.

- WAC 44-14-04003 Responsibilities of agencies in processing
requests.

A. Categorization. The categorization provisions should be removed from WAC 44-14-
04003(1) for the reasons discussed above.

B. Fullest assistance. Existing WAC 44-14-04003(2) addresses “fullest assistance” under
RCW 42.56.100. The AGO proposal does not make any changes to this section other than
renumbering it to (3) and correcting various RCW citations. The existing rule contains language
suggesting that “fullest assistance” and “most timely possible action” are mere principles, which
is inconsistent with the explicit directive of RCW 42.56.100. WCOG proposes revising this
section as follows:

() (3) Provide "fullest assistance™ and "most timely
possible action." The act requires agencies to adopt and enforce
reasonable rules to provide for the "fullest assistance" to a requestor and
the “most timely possible action on requests.” RCW ((42-4#2964))
42.56.100. The (name of agency) must comply with this requirement by
actually adopting and enforcing rules that will result in the agency
providing fullest assistance to requestors and the most timely possible
action on requests, specifically including rules to protect public records
from dlsorqanlzatlon or destructlon ((Ihelfuuesi—asthaPreelpﬂnemle
: )) An
agency must ((sheald)) devote sufﬂment staff tlme to processmg records
requests, consistent with the act's requirement that fulfilling requests
should not be an "excessive interference" with the agency's "other
essential functions." RCW ((42-4£2964)) 42.56.100. The agency should
recognize that fulfilling public records requests is one of the agency's
duties, along with its others.((

C. Databases. Existing WAC 44-14-04003(5) states the basic proposition that agencies have no
duty to create new records to respond to a PRA request. The AGO proposal makes various
changes to this section, including renumbering the section to (6).

The AGO proposal adds text discussing databases and the “dichotomy” between pfoducing
existing electronic records and creating new records. The text added by the AGO is unnecessary
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and redundant, because databases are already discussed in more detail in WAC 44-14-050. The
AGO proposal misleadingly implies that customized access is the only way to request a database
under the PRA. As explained in WCOG’s comments on WAC 44-14-050, a database is a
“writing” and therefore a “public record” that can be copied and redacted electronically.

The AGO’s proposed revisions to the first and second palagraphs of WAC 44-14-04003(5)
should be rejected.

D. Searching for records - Documentation. Existing WAC 44-14-04003(9) addresses
searching for records. The AGO proposal at 28 adds language that “Documentation of searches

is recommended.” Documentation of searches should be mandatory. Agencies have the burden
to prove that they have actually searched for records, and should not be permitted to rely on self- .
serving declarations prepared only after an agency has been sued. This revision should be
rejected. Please see WCOG’s main comment letter for WCOG’s proposed rule to spemﬁcally
address records of PRA compliance in WAC 44-14-03004.

E. Third-party notice. The proposed WAC 44-14-04003(12) is inconsistent with RCW
42.56.540 and case law regarding third-party injunction suits, as well as sound public policy. First,
to be accurate, third-party plaintiffs must prove not just that disputed records are exempt but also
that disclosure would not be in the public interest. Second, WCOG is troubled by the statement
that third-party notice is appropriate only when an agency reasonably believes that records are
exempt. It is the agency’s responsibility to promptly determine if requested records are exempt,
and if they are exempt, the agency should assert the exemption itself rather than shift the burden
to a third party. That way the requester can decide whether to challenge the exemption claim, and
is not dragged into court unnecessarily or forced to wait until a court resolves the dispute. Third-
party notice should be avoided except in rare cases when it is required by law. A 10-day deadline
to obtain an injunction should be explicitly required.

WCOG proposes to amend WAC 44-14-04003(12) as follows:

(12) Notice to affected third parties. Sometimes an agency
decides it must release all or a part of a public record affecting a third
party. The third party can file an action to obtain an injunction to prevent
an agency from disclosing it, but the third party must prove the record or
portion of it is exempt from disclosure_and that disclosure would not be

in the publlc interest. ((7)) RCW ((4—2—17—339!)) 42. 56 540 Bef-e#e—sendmg

- The act provides that before releasing a record an agency may, at its
"option," provide notice to a person named in a public record or to
whom the record specifically pertains (unless notice is required by law).

RCW ((4—2—1—7—33@!)) 42 56. 540 15 lhwe&ld—m&lude—a#ef—thesew:rese
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has wide discretion to decide whom to notify or not notify. First, an
agency has the "option" to notify or not (unless notice is required by
law). RCW ((42-47433064)) 42.56.540. Second, if it acted in good faith, an
agency cannot be held liable for its failure to notify ereugh people under
the act. RCW ((42-4#£258/)) 42.56.060. However, if an agency had a
contractual obligation to provide notice of a request but failed to do so,
the agency might lose the immunity provided by RCW ((42-4£258/))
42.56.060 because breaching the agreement probably is not a "good
faith" attempt to comply with the act.

Agencis should Fhe practice-ef-many-ageneies—is—te-give no more than

ten days' notice _that records will be released, absent an injunction. Many
agencies expressly indicate the deadline is when date-en-which it must
receive a court order enjoining disclosure, not when the third party must
express interest in seeking an injunction, to avoid any confusion or
potential liability. More notice might be appropriate in some cases,
such as when numerous notices are required, but every additional day of
notice is another day the potentially disclosable record is being withheld.
When it provides a notice, the agency should include in its calculation the
notice period in the "reasonable estimate" of time it provides to a
requestor.

The notice informs the third party that release will occur on the stated
date unless he or she obtains an order from a court enjoining release.
The requestor has an interest in any legal action to prevent the
disclosure of the records he or she requested. Therefore, unless the
agency intends to defend against a third-party injunction suit, the agency's
notice should inform the third party that he or she should name the
requestor as a party to any action to enjoin disclosure. If an injunctive
action is filed, the third party or agency should name the requestor as
a party or, at a minimum, must inform the requestor of the action to
allow the requestor to intervene.

WAC 44-14-04004 Responsibilities of agéncy in providing records.

A. Redactions. The AGO proposal revises WAC 44-14-04003 with respect to redactions.
AGO proposal at 32-33. The AGO proposal fails to delete language that suggests redacting
paper records with a black marker, and adds language suggesting that electronic redaction is
merely “another approach.” This entire paragraph is out-of-date and should be deleted.

Please see WCOG’s main comment letter for WCOG’s proposed rules to address electronic
redaction of paper records and keeping electronic copies of all records provided to requestors.

B. Explanation of exemptions. The AGO proposal revises WAC 44-14-04003 with respect to
the brief explanation required by RCW 42.56.210(3). The existing rule suggests that an
exemption log is sufficient if it states the exemption and “identifies the type of record, its date
and number of pages, and the author or recipient of the record.” That information is not
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sufficient for many exemptions, particularly attorney-client privilege and work product. This
text should be revised as follows:

(b) Brief explanation of withholding...

One way to properly provide a brief explanation of the withheld
record or redaction is for the agency to provide a withholding ((irdex-t))
log, along with the statutory citation permitting withholding, and a
description of how the exemption applies to the information withheld. The
log identifies the type of record, its date and number of pages, and the
author or recipient of the record (unless their identity is exempt).((#)) 8
For some exemptions merely identifying an exemption and providing the
log information is not a sufficient explanation of how the exemption applies
to the record, and an additional explanation will be required. The
withholding ((irdex)) log need not be elaborate but should allow a
requestor to make a threshold determination of whether the agency has
properly invoked the exemption.

Another way to properly provide a brief explanation is to use
another format, such as a letter providing the required exemption citations,
description of records, and brief explanations. Another way to properly
provide a brief explanation is to have a code for each statutory exemption,
place that code on the redacted information, and attach a list of codes and
the brief explanations with the agency's response. :

WAC 44-14-04005 Inspection of records.

As noted above, WCOG believes the 30-day time limit to inspect records is too short. It should
be at least 60 days.

Thank you for your consideration.

Toby Nixon
President
Washington Coalition for Open Government
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1126 34t Avenue, Suite 307

Johnston G@@rg@ LLp Sexle, A 96122

a Northwest Law Firm Phone: 206 832-1820
Fax: 206 770-6393
kathy(@johnstongeorge.com

October 4, 2017

Nancy Krier

Office of the Attorney General

1125 Washington St.

Olympia, Wash. 98504

Submitted at public hearing and by email to: nancykl@atg.wa.gov

Re: Public Records Act Rulemaking

Dear Nancy:

Thank you for involving stakeholders in this important effort to update and improve the
model rules for the Public Records Act, Chap. 42.56 RCW. I submit the attached comments
on behalf of Allied Daily Newspapers of Washington (“Allied”), a statewide association
dedicated to informing the public about matters of public interest. Allied supports many of
the proposed changes, and appreciates the hard work involved.

The attached comments are offered to assist the Office of Attorney General in understanding
and addressing the requester’s perspective. For ease of reference, each proposed rule of
concern is shown with suggested revisions highlighted and in change-tracking mode,
followed by explanatory comments. Proposed rules which raise no concerns are omitted
from the attachment.

In light of the sheer volume, breadth and complexity of the proposed rule changes and related
public comments, Allied requests that you circulate a revised proposal for additional

comment prior to adopting final rules. Please let me know if you need clarification of any
comments or if I may be of assistance in any way.

Very truly y0u1 5,

Qerme A, Gem e
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AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-000 Comment 02 Format of model rules. ( (He——are
publishing)) The model rules are published —with followed by
comments. = - - - - -

24062 The model rules themselves have three-digit WAC numbers such as
WAC 44-14-040.

The comments are designed to explain the basis and rationale for the
rules themselves as well as provide broader context and legal
guidance. To do so, the comments contain many citations to statutes,
cases, and formal attorney ((gemeral's)) general opinions.

Allied comment: Despite this introductory comment, it is not clear to the casual reader of the Attorney
General’s model rules that only the sections with shorter numbers are intended to be adopted by agencies,
and that sections with longer numbers are merely explanatory. To make this distinction more clear, the
word “Comment” should be inserted within each heading as shown above and below.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-000 Comment 03 Model rules and comments are nonbinding.
The model rules, and the comments accompanying them, are advisory only
and do not bind any agency. Accordingly, many of the comments to the
model rules use the word "should" or "may" to describe what an agency
2r re- questor is encouraged to do. The use of the words "should" or
'may" are permissive, not mandatory, and are not intended to create
any le- gal duty.

While the model rules and comments are nonbinding, they should be
carefully considered by requestors and state agencies. ((Zhe—model

: H CORMMER om—a—wide—variety—o Hrterested—pa ies—)) Local
agencies are encouraged ==egus=ec to consider them- in establishing
local ordinances implementing the act. RCW 42.56.570. The Washington
COUrts have also considered the model rules 1in  several appellate
decisions.?!

Note: 1 See, e.g., Mechling v. City of Monroe, 152 Wn. App. 830, 222 P.3d 808 (2009); Mitchell v. Washington State Dep't of Corr., 164 Wn. App.
597. 277 P.3d 67T0(2011Y; Renial Hous. Ass'7 of Pugel Sound v. Cin Des Momes. Wn.Zd 99 P3d 393 (2009]).

Allied comment: RCW 42.56.570(4) says “Local agencies should consult the advisory model rules when
establishing local ordinances...” (italics added). It does not say “shall” or “must.” Therefore it is more
accurate to say “encouraged” rather than “required.”

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-010 Authority and purpose. 433 RCW ( (423F=2604134))
42.56.070(1) requires [name of eseh agencyl to make available for
inspection and copying nonexempt *public records™ in accordance with
published rules. RCW 42.56.100 reguires [name of agency] to adopt and

[ 11 0TS-8829.3
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enforce reasonable rules and requlations to “provide for the fullest
assistance to inquirers and the most timely possible action on requests
for information,” consonant with the intent of the Act to provide full
public access to public records, protect public records from damage or
disorganization, and prevent excessive interference with other essential
functions of [name of agencyl. )

The purpose of these rules is to establish how how the precedures (name
of agency) will £fellew s sxder +o prov1de fullest assistance to
regquesters and the most timely possible action on requests consonant
with the intent of the Act. aceess—te—publie recerds—These rules
provide information to persons wishing to request access to public
records of the (name of agency) and establish processes for both
requestors and (name of agency) staff that "are designed to best
assist members of the publlc in obtalnlng such access.

Esetien—eof cevess=es=-—The act and these rules will be interpreted in
favor of disclosure. In carrying out its responsibilities under the
act, the (name of agency) will be guided by the provisions of the act
describing its purposes and interpretation.

Allied comment: Because this is a model rule intended to be adopted by state and local agencies, it should
lend itself to adoption verbatim (replacing “each agency” with the agency’s name). Also, because this rule
is labeled “authority and purpose,” Allied suggests sticking to that topic. The definition of public records,
the requirement to set forth exemption laws, and the purpose of the Act generally, are unrelated to the
authority and purpose of agency rules and therefore should be separated from this model rule. Most
importantly, this model rule should accurately reflect the purpose of the agency “rules” prescribed by the
Act. RCW 42.56.100 clearly states that agency rules “shall provide for the fullest assistance to inquirers
and the most timely possible action on requests for information” (italics added). In serving that purpose of
fullest assistance and most timely action, the agency rules must be consistent with the intent of the Act to
“provide full public access to public records,” to “protect public records from damage and disorganization,”
and to prevent excessive interference with other essential functions. RCW 42.56.100. This model rule
should recognize these distinct concepts and not conflate them into a single purpose to “provide full
access.”

[ 2] 0TS-8829.3
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AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06) ’

WAC 44-14-010 Comment 02 Requirement that agencies adopt and enforce
reasonable regulations for fullest assistance to requesters and the
most timely possible action on public records requests. ZTEe—aet

= E
=0 i3 = T

=y

The act provides: "Agencies shall adopt and enforce reasonable rules
and regulations..consonant with the intent of. this chapter to provide
full public access to public records, to protect public records from
damage or disorganization, and to prevent excessive interference with
other essential functions of the agency... Such rules and regulations
shall provide for the fullest assistance to inquirers and the most
timely possible action on requests for information." RCW
( (42-37-29064)) 42.56.100. Therefore, an agency must adopt and
enforce "reasonable" regulations providing for ' the "fullest
assistance” to requestors and the "most timely possible action on
requests."?!

A+ +the same—time,—aBn agency's regulations must serve the intent of
the Act to provide full public access to public records, "protect
public records from damage or disorganization"™ and "prevent excessive
interference" with other essential agency functions. This includes
sreventing damage by complying with records retention schedules and not
destroying records subject to a pending request, preventing
disorganization by systematically organizing records so that they can be
located promptly in response to records requests, and preventing
excessive interference with other essential functions by ensuring
adequate staffing to process requests.

Another provision of the act states that providing public records
should not "unreasonably disrupt the operations of the agency." RCW
((42-37-2704)) 42.56.080. This provision allows an agency to take
reasonable precautions to prevent a requestor from being unreasonably
disruptive or disrespectful to agency staff.

The courts have held that the act requires strict compliance and that
rules adopted under RCW 42.56.100 provide for compliance "“in a
manner most conducive to the orderly administration of business.”

PreoeeataTra S SO =7 <z = O = easSe

Notes: dndrews v. Washington State Patrol, 183 Wn .App. 644, 334 P.3d 94 (2014) (Court of Appeals recognized that agencies must provide fullest
assistance to reqUiesTors, but also That "a flexible approach” that focuses on the thoroughness and diligence of an agency’s Tesponse is moSt consistent with the

concept of "fullest assistance.")
2Zink v. City of Mesa, 140 Wn. App. 328, 166 P.3d 738 (2007):

Allied comment: This WAC comment should use the exact language of the Act for clarity. RCW
42.56.040, and the 2008 Parmelee case related to it, belong in a separate section addressing the duty to
publish “procedures” for all mattérs (not just public records) which is different from the duty to adopt and
enforce “rules and regulations” for public records under RCW 42.56.100. Also, this WAC comment needs
more balance. The focus should be on preventing unnecessary delays and unauthorized destruction by
agencies.

[ 31 0TS-8829.3
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AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective:

3/3/06)

WAC 44-14-020 Agency description—Where to find decisions, rules and
pelicies Eentact infermatien—Public records officer. (1) The (name of

agency) (describe services provided by agency). The (name  of
agency's) central office is 1located at (describe). The (name of
agency) has field offices at (describe, if applicable).

(2) Any person wishing to request access to public records of
(agency), or seeking assistance in making such a request should con-

tact the public records officer of the (name of agency):

Public Records Officer (Agency)

(Address) (Telephone number)

(fax number if relevant) (email)

InE p e —aaeid Tk ) e - : -

B e T

The public records officer will oversee compliance with the act but
another (name of agency) staff member may process the request.

Therefore, these rules will refer to the public records officer "or

designee."
(33 Information is also available at the (name of agency's) web

site at (web site address) —4Hﬁk—gab&&e——feeefds——eéétees—*n&—des&gaee

(4) A description of [name of agencyl’s central and field
organization is available at [link to relevant WACs for state agency;
central office, and web link if applicable, for local agency].

(5) A description of [name of agency] operations is available at
[link to relevant WACs for state agency; central office, and web link if
applicable, for local agency].

(6) Copies of [name of agency] decisions are available at [link to
relevant WACs for state agency:; central office, and web 1link if
applicable, for local agency].

(7) A description of formal and informal operating procedures for
[name of agencyl], are available at [link to relevant WACs for state
agency; central office, and web link if applicable, for local agency].
(8) Formal rules of procedure for [name of agency] are published
at [link to relevant WACs for state agency; central office, and web link
if applicable, for local agsncy].

(9) Adopted policies of [name of agency] applicable to the general
public are available at [link to relevant WACs for state agency; central
office, and web link if applicable, for local agency].

(10) Policy interpretations applicable to the general public are
available at [link to relevant WACs for state agency; central office,
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| and web link if applicable, for local agency].

Allied comment: According to the WAC comments, this model rule is intended to carry out RCW
42.56.040. But that statute is not about making public records requests — it’s about preventing the need for
them. RCW 42.56.040 requires each state agency to publish in the Washington Administrative Code, and
requires each local agency to prominently display at its central office, all of the agency’s decisions, rules
and procedures that citizens are expected to comply with. RCW 42.56.040(1) states:

(1) Each state agency shall separately state and currently publish in the Washington

Administrative Code and each local agency shall prominently display and make available for

inspection and copying at the central office of such local agency, for guidance of the public:

(a) Descriptions of its central and field organization and the established places at which, the

employees from whom, and the methods whereby, the public may obtain information, make

submittals or requests, or obtain copies of agency decisions;

(b) Statements of the general course and method by which its operations are channeled and

determined, including the nature and requirements of all formal and informal procedures

available;

(c) Rules of procedure;

(d) Substantive rules of general applicability adopted as authorized by law, and statements of

general policy or interpretations of general applicability formulated and adopted by the

agency; and .

(e) Each amendment or revision to, or repeal of any of the foregoing.
Thus, an agency needs to make readily available an explanation of how it is organized, how it operates, and
where citizens can find its “decisions,” “formal and informal procedures,” “rules of procedure,”
“substantive rules of general applicability,” “statements of general policy” and “interpretations of general
applicability,” so that citizens and businesses have fair notice of government decisions and procedures
affecting them. For example, a city’s parking, traffic, noise, building, health and safety codes should be
readily available for copying at City Hall - and posted on the city’s Web site - before they are enforced.
The legislative purpose to provide fair notice of such “generally applicable” rules is apparent from RCW
42.56.040(2), which states: “Except to the extent that he or she has actual and timely notice of the terms
thereof, a person may not in any manner be required to resort to, or be adversely affected by, a matter
required to be published or displayed and not so published or displayed.” The model rule misconstrues
RCW 42.56.040 as merely requiring a designated records officer, and confuses it with RCW 42.56.100 and
RCW 42.56.580. A more logical interpretation is that RCW 42.56.040 prevents the need for public records
requests for essential public information. RCW 42.46.040 is similar to (and complimented by) RCW
42.56.070 subsections (3) through (6), which require agencies to maintain an index identifying opinions,
orders, policies, manuals, policy interpretations, plans, studies and reports affecting the rights of the public.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

agency must publish and make readily available its publie secezds
generally applicable rules, policies and procedures,
organizational information, and methods for requestors to obtain
l public records and information. RCW ((42-37256{1)/+)) 42.56.040(1) 1a
state agency must publish its rules, policies and procedures in
the Washington Administrative Code and a local agency must prominently
display and make them available at the central office of such 1local

’WAC 44-14-020 Comment 01 Agency must publish its procedures. 2An
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agency. RCW ( (42-37=25034)) 42.56.040(1). An agency should post
its publie reeexdsrules, policies and procedures on its web site. An
agency cannot invoke a procedure, rule or policy of general
applicability if it did not publish or display it as required

(unless the party had actual and timely notice of its contents). RCW
( (42+37-25042}+)) 42.56.040(2). ‘
Note: ISee, e.g., WAC 44-06-030 (attorney ((zeneraloffice's)) general's office organizational and public records method ): WAC 388-01-020

(department of social and health services organizational structure rule); City of Kirkland Public Records Act Rule 020 available at
http://www.kirklandwa.gov/depart/Finance_and_Administration/Public_Records/Public Records Request.htm (agency description).

Allied comment: Please see the remarks on Model Rule 44-14-020 above. RCW 42.56.040 is designed to
make available for public review, without the need for a records request, all kinds of rules and procedures -
not just the method for requesting public records.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-030 Availability of public records. (1) Hours for in-
spection of recorxrds. Public records are available for inspection and
copying during normal business hours of the (name of agency), (provide
hours, e.g., Monday through Friday, 8:00 a.m. to 5:00 p.m., excluding
legal holidays). Records must be inspected at the offices of the (name
of agency). Many public records are also available for inspection and
copying on the (name of agency's) web site, at [web address], at any
time, at no cost.

(2) Records index. (If agency keeps an index.) An index of public
records 1is available for use by members of the public,. including
(describe contents). The index may be accessed online at (web site
address). (If there are multiple indices, describe each and its
availability.)

(If agency is local agency opting out of the index requirement.) The
(name of agency) finds that maintaining an index is unduly burdensome
and would interfere with agency operations. The requirement would
unduly burden or interfere with (name of agency) operations in the
following ways (specify reasons).

(3) Organization of records. The (name of agency) will maintain
its records im—=—=ecasenshbly —ersanised—manner in such an organized
manner as is necessary to provide the fullest assistance to the
requestor and most timely possible action on public records requests.
The (name of agency) will +£ske reasensbleaetiens—te—protect records
from d=mage——=ad disorganization by regularly labeling and filing them
according to subject matter and/or name, and by using searchable record
formats whenever possible.

+33(4) Preventing damage. The (name of agency) will prevent damage
to public records, consonant with providing the fullest assistance to
requesters, by complying with applicable retention schedules and by not
destroying records subject to a pending request. A requestor shall not

take (name of agency) records from (name of agency) offices without
the permission of the public records officer or designee. A—arietyof

records—is——avartabie—on—the {name of —agency—web—site—at{web—site
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+4-(5) Making a request for public records.

(a) Any person wishing to inspect or copy public records of the
(name of agency) should make the request in writing on the (name of
agency's) request form or through an online portal, or by letter, fax
(if the agency uses fax), or email addressed to the public records
officer at the email address publicly designated by (name of agency),
or by submitting the request in person at (name of agency and
address) and including the following information:

S&ther——=Contact information for the requestor—insluding
Identification of the public records adequate for the public
records officer or designee to locate the records; and

. The date sm&—%time ef davy—of the request.

(b) If the requestor wishes to have copies of the records made
instead of simply inspecting them, he or she should so indicate and
make arrangements to pay for copies of the records or a deposit.
Pursuant to section (insert section), ((standard pheotocopies—will be
pro— wided—at—{emount) —eents—per—page)) charges for copies are

provided in a fee schedule available at (agency office location and
web site address).

(e) A records request form is available for use by requestors at
the office of the public records officer and online at (web site ad-
iress) .

(d) The public records officer or designee may accept requests
for public records that contain the above information by telephone or
in person. If the public records officer or designee accepts such a
request, he or she will confirm receipt of the information and the
substance of the request in writing.

|

1

Allied comment: The main suggestion here is to separate organization from damage prevention, and to
give each of those duties more heft. Preventing damage and disorganization are part of the larger duty to
provide the fullest assistance and most timely possible action, and therefore should involve making it as
easy as possible to find and produce records. Also, the model rule should not require so much detail from
requestors, who are permitted to be anonymous.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14—030 Comment 01 "Public record" defined. Fs=—mest psublie

4
=C < = =

A "publlc record=" is The decument—mustDbe:—A a "writing," containing
information "relating. to the conduct of government" or the
performance of any governmental or proprietary function, "prepared,
owned, used, or retained" by an agency.((!)) Effective July 23, 2017,
records of certain volunteers are excluded from the definition. RCW
42.56.010(3) (chapter 303, Laws of 2017).

(1) Writing. A "public record" can be any writing "regardless of

£ 7 1 0TS-8829.3
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physical form or characteristics." RCW ((42-37-020(43))) 42.56.010(3).

"Writing" is defined very broadly as: ".. handwriting, typewriting,
printing, photostating, photographing, and every other means of re-—
cording any form of communication or representation((+)) including,

but not limited to, letters, words, pictures, sounds, or symbols, or
combination thereof, and all papers, maps, magnetic or paper tapes,

photographic films and prints, motion picture, film and video
recordings, magnetic or punched cards, discs, drums, diskettes, sound
recordings, and other documents including existing data

compilations from which information may be obtained or translated."

RCW ( (42-37-020448}))) 42.56.010(4). An email ((is—a—Uweiting)), text,

social media posting and database are therefore also "writings."

(2) Relating to the conduct of government. To be a '"public
record," a document must relate to the "conduct of government or
the performance of any governmental or proprietary function."™ RCW

( (42-37-02041))) 42.56.010(3).1—A1most all records, held by an agency
relate to the conduct of government; however, some do not. A purely
personal record having absolutely no relation to the conduct of
government is not a "public record." Even though a purely personal
record might not be a "public record," a record of its existence might
be if its existence was used for a governmental purpose.? For example,
a record showing the existence of a purely personal email sent by an
agency employee on an agency computer would probably be a "public
record," even if the contents of the email itself were not.((2)) 3

(3) "Prepared, owned, used, or retained." A "public record" is .a
record '"prepared, owned, used, or retained". by an agency. RCW
((42-37-020H41))) 42.56.010(3).

A record can be "used" by an agency even if the agency does not
actually possess the record. If an agency uses a record in its
decision-making process it is a "public record."((3)) 4 For example, if
an agency considered technical specifications of a public works
project and returned the specifications to the contractor in another
state, the specifications would be a "public record" because the
agency "used"” the document in its decision-making process.((4)) 5 The
agency could be required to obtain the public record, unless doing so
would be impossible. An agency cannot send its only copy of a public

record to a third party for the sole purpose of avoiding disclosure. ((3))
| 6

l (4 ) Records on personal devices. Sometimes agency employees or
officials may work on agency business from home computers ((~—Fhese—heme
eemputer)) or on other personal devices, or from nonagency accounts
(such as a nonagency email account), creating and storing agency
records on those devices or in those accounts. When the records are
prepared, owned, used or retained within the scope of the employee's or

| official's agency businessempieyment, those records (including emails,
texts and other records) were "used" by the agency and relate to the

"conduct of government" so they are "public Tecords."’ RCW
| ( (42-37-020(41))) 42.56.010(3). Hewewver,—+the act does net autherize
[ 8] 0TS-8829.3
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ef—eéf—x—e—ra—l—!ée%——lsBecause the ((heme—eempu%er—éeeumeﬁ%s)) records
relatlng to agency business are "public records," they are subject to
disclosure (unless exempt).

Allied comment: This comment model rule is supposed to define public records, according to its heading,
and should be limited to that subject. The discussion about retrieving public records from personal devices
should be moved to a separate new rule as shown below.

WAC 44-14-0xx Retrieving records from personal devices.

Name of agency] employees and officials shall be provided with
agency devices and agency email accounts for conducting
agency business, and shall avoid using personal devices
and personal accounts for agency business whenever
possible. £hkat a2All public records, regardless of where they were
created, shall euwld —eventually¥ be stored on agency computers.
Agene—::es—sheu—l—é—ae-k—eﬂnployees and officials shall%s keep agency-
related documents with any retention requirements on home computers or
persona evices 1n separace 1olders and)) temporarily, until they
are provided to the agency. As—agescey ceuld alsereguire—an[Name of
agency] employees and e= officials shall $£e—routinely blind carbon
sopy ("bcc") work emails in a personal account back to ( (he
emplteyee's)) an agency email account. If [name of #£hke agency]
receives a request for records that are located solely on employees'
or officials' home computers or personal devices, or in personal
accounts, £he—ageney——sheuld —direet the ((employeel)—individual —te
+{fe=sward} ) employees or officials shall search for and provide any

responsive documents ((kaek)) to the agency, and the agency will
sheuld process the request as it would if the records originated wexe
on the agency's computers((=)) or in agency-owned devices or accounts.

The [name of agency] employee or official may be required by the
agency to sign an affidavit describing the nature and extent of his or
her search for and production of responsive public records located on
a home computer or personal device, or in a nonagency account, and a
description of personal records not provided with sufficient facts to

show the records are not publlc records.?

Notes: 1Confederated I)'ibes of the Chehalis Reserwmau v Jalm.s‘an, 135 Wn 2d 734, 748 958 P.2d 260 (1998)((-Eer résheld-by-th

the-senat hiefelerdcof the-house a-"publi dis-a-"legi as dHrREW-40-14 ‘M—RGWW{M—)))(IJM(!!
interpreting the provision conceming, govemmental funchon)
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2See Mechling v. Monroe, 152 Wn. App. 830, 867, 222 P.3d 808 (2009) ("[Plurely personal emails of those government officials are not public records."); Nissen
v. Pierce County, 183 Wn.2d 863, 357 P.3d 45 (2015) (describing that an employee or official must provide the agency responsive "public records" but is not
required to provide "personal records"). X

3Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680, 691, 13 P.3d 1104 (2000) (record of volume of personal emails used for governmental purpose).

(G 4Concerned Ratepayersv. Public Utility Dist. No. 1, 138 Wn.2d 950, 958-61, 983 P.2d 635 (1999)((.)); Nissen, 183 Wn 2d at 882, (For a record to be "used"
it must bear a nexus with the agency's decision-making process: a record held by a third party, without more, is not a public record unless an agency "uses" it.)
((*Jdh))’Concerned Ratepayers, 138 Wn.2d 950.

(G) 6See Op. Att'y Gen. 11 (1989), at 4, n.2 ("We do not wish to encourage agencies to avoid the provisions of the public disclosure act by transferring public
records to private parties. If a record otherwise meeting the statutory definition were transferred into private hands solely to prevent its public disclosure, we
expect courts would take appropriate steps to require the agency to make discl orto ion the responsible public officers.")

() 7Nissen, 183 Wn.2d at 882; West v. Vermillion, 196 Wn. App, 627, 384 P.3d 634 (2016), In Nissen the State Supreme Court held that a_communication is
"within the scope of employment" when the job requires it. the employer directs it, or it furthers the employer's interests. This inquiry is always case- and record-
specific.

8See Hangartner.v. City of Seattle, 151 Wn.2d 439, 448, 90 P.3d 26 (2004).

9Nissen, 183 Wn.2d at 886-887.

1074, at 877, 886-887.

Allied comment: Dealing with public records on personal devices is a distinct issue, warranting its own
model rule, and does not belong in a comment defining public records. Like other model rules, this one
should be written for adoption and enforcement by individual agencies, and should use the agency’s name
rather than saying what other agencies “should” or “could” do.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-030 Comment 03 Index of records. State and local agencies
are required by RCW ((42-37-266+4)) 42.56.070 to provide an index for
certain categories of records. An agency is not required to index
every record it creates. Since agencies maintain records in a wide
variety of ways, agency indices will also vary. An agency cannot use,
rely on, or cite to as precedent a public record unless it was indexed
or made available to the parties affected by it. RCW ((42-3+7-2604634))
42.56.070(6) . An agency should post its index on its web site.

The index requirements differ for state and local agencies. A state
agency must index only two categories of records:

(1) All records, if any, issued before July 1, 1990 for which the
agency has maintained an index; and
(2) Final orders, declaratory orders, interpretive statements,

and statements of policy issued after June 30, 1990. RCW
( (42-3F-260645++)) 42.56.070(5).

A state agency must adopt a rule governing its index.

A local agency may opt out of the indexing requirement if it issues a
formal order specifying the reasons why doing so would "unduly burden
or interfere with agency operations." RCW ((42-37-260—){a)t))
42.56.070 (4)(a). To lawfully opt out of the index requirement, a
local agency must actually issue an order or adopt an ordinance
specifying the reasons it cannot maintain an index.

-~ £ £
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i : : —Agencies could
also consider using their records retention schedules as part of
their index, or direct requestors to the schedules as a way to
describe the types of records an agency retains and for what periods of
time. See chapter 40.14 RCW and WAC 44-14-03005.

Allied comment: Searching and indexing are two different things. A search locates a specific record that
has been requested. An index tells the public what records exist. Search technology is not a substitute for
the index of records required by RCW 42.56.070, because it is solely for internal use, and does not help the
public determine what to request in the first place. Also, RCW 42.56.070(3) does not require an index of all
public records. The records to be indexed are enumerated in the statute, and generally consist of documents
affecting the rights of the public, such as adjudicative and agency orders, policies, staff manuals, plans and
goals. This comment should be clarified to comport with the statute.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-030 Comment 04 O=ganizatien— (1) Protection of records.
An agency must "protect public records from damage—er—diserganizatien."
RCW ((42-37-290/)) 42.56.100. An agency owns public records (subject
to the public's right, as defined in the act, to inspect or copy
non-exempt records) and must maintain custody of them consistent
vith retention schedules. RCW 40.14.020; chapter 434-615 WAC. An
agency's information "must be managed with great care to meet the
objectives of <citizens and their governments." RCW 43.105.351.
Therefore, an agency should not allow anyone =eguestes to take
original agency records out of the agency's office, or alter or

damage an original record. Also, an agency may not destroy a public
record while a request for that record is pending, regardless of the
retention schedule. RCW 42.56.100. An agency may send original

records to a reputable commercial copying center to fulfill a
records request if the agency takes reasonable precautions to protect

the records. See WAC 44-14-07001(5).1

(2 ) Organization of records. Each agency must protect records from
disorganization as part of the duty of fullest assistance to requesters.
RCW 42.56.100. Agencies should organize records in the manner most
likely to facilitate searches for them. This may include filing and
labeling them according to subject matter, name or other readily
identifiable characteristic, and using searchable record formats
whenever possible.

The legislature encourages agencies to electronically store and

provide public records:

Broad public access to state and local government records and information has
potential for expanding citizen access to that information and for providing
government services. Electronic methods of locating and transferring information
can improve linkages between and among citizens ((——and)), organizations,
business, and governments. Information must be managed with great care to meet the
objectives of citizens and their governments. ((==))
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It is the intent of the legislature to encourage state and local governments to
develop, store, and manage 'their public records and information in electronic
formats to meet their missions and objectives. Further, it is the intent of the
legislature for state and local governments to set priorities for making public
records widely available electronically to the public.

RCW ((43-365-250)) 43.105.351. An agency could fulfill its obligation
to provide "access" to a public record by providing a requestor with a
link to an agency web site containing an electronic copy of that
record. RCW 42.56.520. Agencies are encouraged to do so, and
requestors are encouraged to access records posted online in order to
preserve taxpayer resources.? For those requestors without access to
the internet, an agency ((eeuvld—prowvide—a)) 1is. to provide copies or
allow the requestor to view copies using an agency computer terminal

at its office. RCW 42.56.520.
Notes: ISee also Benton Caunry v. Zink, 191 Wn. App 269, 361 P 3d 801 (201 5) (agency can send records to outslde vendor for copying).

2See legislative findings

the public. Agencies are encoumged to make commonlg [gggested records avmlable on agency meb sites. When an agency has made records avallable on |ts web
ite, members of the public with computer access should be encouraged to preserve taxpayer resources by accessing those records online.")

Allied comment: Organization and damage prevention are different things and should be broken into
separate comment subsections, as shown above. Also, the comment on protecting records should be
primarily concerned with the actions of agencies, not requesters. The comment on organization should
offer practical guidance on how to make records easily retrievable.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06) '

WAC 44-14-030 Comment 06 Form of requests. There is no statutorily
'r"aqni*r'pd format for a wvalid pnh'l'ih recards request {71\\ RCW
42.56.080(2). Agencies may recommend that requestors submit 'requea
using an agency-provided form or web page. However, a person seeking
records must make a "specific request" for "identifiable records"
which provides "fair notice" and "sufficient clarity" that it is a
records request.® An agency may prescribe the means of requests 1in

.its rules, which must provide for the fullest assistance to requesters

and most timely possible action on regquests. RCW 42.56.040; RCW
42.56. 070(1), RCW 42.56.100; RCW 34.05.220(1) (b) (state agenc1es) ==

Agency public internet web site records - No request required. A

requestor is not required to make a public records request before
inspecting, downloading or copying records posted on an agency's
public web site. To save resources for both agencies and requestors,
agencies are strongly encouraged to post commonly requested records
on their

web sites. Requestors are strongly encouraged to review an agency's
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web site before submitting a public records request.
In-person requests. An agency must honor requests received in
person during normal business hours. RCW 42.56.080(2). An agency
should have its public records request form available at the office
reception area so it can be provided to a "walk-in" requestor. The
form should be directed to the agency's public records officer.

Mail, email and fax requests. A request can be sent ((im)) to the
appropriate person or address by U.S. mail. RCW ((42-37-2904))
42.56.100. A request can also be made by email, fax (if an agency
still uses fax), or orally((—A—reguest—should be made—to—the ageney's

FGOREY o 5 B meas

3405220 (state—ageneies))) (but should then be confirmed in writing;
see further comment herein).
Public records requests using the agency's form or web page. An
agency should have a public records request form. An agency is
encouraged to make its public records request form available at its
office, and on its web site( (=

I\ numbe = ccon a

An—ageney—should have—a—publiec records—request—Ffeorm) ). Some agencies

also have online public records request forms or portals on a page
on their web sites, set up to specifically receive public records
requests. Agencies may recommend that requestors submit requests using
an agency-provided form or web page. RCW 42.56.080(2). 1In this
comment, requestors are strongly encouraged to use the agency's
public records request form or online form or portal to make
records requests, and then provide it to the designated agency
person _ or address. Following this step begins the important
communication process under the act between the requestor and the
agency.3 This step also helps both the requestor and the agency,
because it better enables the agency to more promptly identify the
inquiry as a public records request, timely confirm its receipt with
the requestor, promptly seek clarification from the requestor if
needed, and otherwise begin processing the agency's response to the
request under the act.

An agency request form or online form or . portal should ask the
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requestor whether he or she seeks to inspect the records, receive a
copy of them, or to inspect the records first and then consider
selecting records to copy. An agency request form or online
portal should recite that inspection of records is free and provide
( (Ehe per—page—charge—for ——standard —pheoteecopies)) information about
copying fees.
An agency request form or online form or portal should require the
requestor to provide contact information so the agency can communicate
with the requestor to, for example, clarify the request, inform the
requestor that the records are available, or provide an explanation
of an exemption. ESemsess——S=fesmetieom owem Ss = seme o wreoo sameoo
- srevigee—Requestors should provide an
email address because it 1is an efficient means of communication and
creates a written record of the communications between them and the
agency. An agency should not require a requestor to provide a driver's
license number, date of Dbirth, or photo identification. This
information is not necessary for the agency to contact the requestor
and requiring it might intimidate some requestors.
. Bot requests. An agency may deny a "bot" request, which is one of
multiple requests from a requestor to the agency within a twenty-four-
hour period, if the agency establishes that responding to the multiple
requests would cause excessive interference with other essential agency
functions. RCW 42.56.080(3). A "bot" request means a records request
that an agency reasonably believes was automatically generated by a
computer program or script.
Oral requests. A number of agencies routinely accept oral public
records requests (for example, asking to look at a building permit).
Some agencies find oral requests to be the best way to provide certain
kinds of records. However, for some requests such as larger or complex

omEes; —UTratTreguests may e —attowed—but—are—probtemetict—AT—oral
request does not memorialize the exact records sought and therefore
prevents a requestor or agency from later proving what was included
in the request. Furthermore, as described in this comment and in
WAC 44-14-04002(1), a requestor must provide the agency with fair
notice that the request is for the disclosure of public records;
oral requests, especially to agency staff other than the public records
officer or designee, may not provide the agency with the required
notice or satisfy the agency's Public Records Act procedures.
Therefore, requestors are strongly encouraged to make written requests,
directed to the designated agency person or address.

If an agency receives an oral request, the agency staff person
authorized to receive the request such as the public records officer,
should immediately reduce it to writing and then verify in writing
with the requestor that it correctly memorialized the request. If the
staff person is not the proper recipient, he or she should inform the
person of how to contact the public records officer to receive
information on submitting records requests. The public records
officer serves "as a point of contact for members of the public in
requesting disclosure of public records and oversees the agency's
compliance with the public records disclosure requirements." RCW
42.56.580.
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Prioritization of records requested. An agency may ask a requestor to
prioritize the records he or she is requesting so that the agency
is able to provide the most important records first. An agency is not
required to ask for prioritization, and a requestor is not required to
provide it.

Purpose of request. An agency cannot require the requestor to
disclose the purpose of the request ( (with—%Ewe)), apart from
exceptions permitted by law. RCW ((42+37-2706+4)) 42.56.080. ((Eiest))
For example, if the request is for a 1list of individuals, an agency
may ask the requestor if he or she intends to use the records for a
commercial purpose and require the requestor to provide information

about the purpose of the use of the 1list.((2)) 5 An. agency should
specify on its request form that -the agency is not authorized to
provide public records consisting of a 1list of individuals for a

commercial use. RCW ((42-317-26049)4£)) 42.56.070(9).

((Seeend)) And, an agency may seek information sufficient to allow it
to determine if another statute prohibits disclosure. For example, some
statutes allow an agency to disclose a record only to ((a elaiment

for—benefits—or his—er her —representative)) identified persons. In

such cases, an agency is authorized to ask the requestor if he or she
fits ((this—exriterion)) the statutory criteria for disclosure of the
record.

Indemnification. An agency is not authorized to require a requestor to

indemnify the agency. ((Op—Attly Gen—3i2{1988}-3))6 -

Notes: IRCW 42.56,080 (1) and (2); Hangarrner v. City of Seattle, 151 Wn.2d 439, 447, 90 P.3d 26 (2004) ("there is no official format for a valid PDA
2RA] request.")((.)): ood v. Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000) (an agency's duty under the act is triggered when it receives a "specific request" for
.ecords and when the requestor states "the request with sufficient c]ang to gwe the agencx fa;r notice that it had ecewed a reguest for publlc records")

9((%@%3%%@% en: ; 5 . g —Clark pp—748_20 430 e&upheldinea v's-preesd

3See Hobbs v. State, 183 Wn App. 925,335 P.. 3d 1004 (2014) (Court of Appeals encouraged requestors to communicate with agencies about issues related to
their PRA requests) and WAC 44-14-04003(3) ("Communication is usually the key to a smooth public records process for both requestors and agencies.").

40ral requests make it " ily difficult" for the req; to prove what was req d. Beal v. City of Seattle, 150 Wn. App. 865,

874-75, 209 P.3d 872 (2009); see also O'Neill v. City of Shoreline, 170 Wn.2d 138, 151, 240 P.3d 1149 (2010) (holding that an oral request for "that email" did

not provide the city with sufficient notice that metadata was also being requested).

SSEIU Healthcare 775W v. State et al., 193 Wn. App. 377, 377 P.3d 214 (2016).

60p. Att'y Gen. 12 (1988). See also RCW ((42:17.258/)) 42.56.060 which provides: "No public agency, public official, public employee, or custodian shall be

liable, nor shall a cause of action exist, for any loss or damage based upon the release of a public record if the public agency, pubhc ofﬁma.l publlc employee, or

custodlan acted in good falth in attemptmg to comply with the pmwsmns of ﬂus chapter " ((Fherefore;an ageney-hasittl d-fe Hieat -

; & £ an-ageneyinhibits some feg D&e&nghﬁmques&plﬂ)hefeeﬁfd&—@p—%&ﬂ—%&)—&t—}. . . 1.))

Allied comments: Requesters can be anonymous. The Parmelee v. Clarke case was limited to its facts.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-040 Processing of public records requests—General.
(1) Providing "fullest assistance." The (name of agency) is charged by
statute with adopting and enforc1na rules which Sfeﬁée—-fef—}&e’n‘—k—t—wﬂ—}

= 3 - = = provide for "fullest assistance" to
requestors+ and prov;Lde the "most timely possible action" on public
records requests, consonant with the intent of the Public Records Act to
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“provide full access to public records," "protect records from damage or
disorganization," and "prevent excessive interference - with other
essential functions of the agency,"”. The public records officer or
designee will process requests as promptly as possible and grant access
to requested records as fully as possible.iz—the erder allswingthe

RG-S =3 RaRRcE—
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and—wWithin five business days1 of recelpt of the request, the publlc
records officer will do one or more of the following, depending upon

which response provides the fullest assistance and most timely
possible actionthecategery assignedte—the reguest:

(a) Make the records available for inspection or copying((+ -&3))
including:

(i) If copies- are available on the (name of agency's) internet
web site, provide an internet address and link on the web site to
specific records requested;

(ii) If copies are requested and payment of a dep031t for the
copies, if any, is made or other terms of payment are agreed upon,
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send the copies to the requestor;

((#e))) (b) Acknowledge receipt of the request and provide a reasonable
estimate of when records or an installment of records will be
available (the public records officer or designee may revise the
estimate of when records will be available); or

Acknowledge receipt of the request and ask the requestor to provIEE
clarification for a request that is unclear, and provide, to the
greatest extent possible, a reasonable estimate of time the (name of
agency) will require to respond to the request if it is not clarified.
(i) Such clarification may be requested and provided by
telephone ( (—The—publiec—records—efficer—or designee—may—revise—the
estimate—of —when —reecords—will —be avaitable)), and memorialized in
writing;

(ii) If the requestor fails to respond to a request for
clarification and the entire request is unclear, the (name of
agency) need not respond to it. The (name of agency) will respond to
those portions of a request that are clear; or

((#e))) (d) Deny the request.
( () (5) eensequeaees——ef——£a?}gfe——E?——fespegdf——§§—7%§e——+ﬁame——eé

+4+4—5+—+6+—(3) Protecting rights of others. In the event that the
requested records contain information that may affect rights of others
and may be exempt from disclosure, the public records officer may,
prior to providing the records, give notice to such others whose
rights may be affected by the disclosure. Such notice should be given
so as to make it possible for those other persons to contact the
requestor and ask him or her to revise the request, or, if
necessary, seek an order from a court to prevent or limit the
disclosure. The notice to the affected persons will include a copy of
the request.

((£5))) (4%) Records exempt from disclosure. Some records are exempt
from disclosure, in whole or in part. If the (name of agency) believes
that a record is exempt from disclosure and should be withheld, the
public records officer will state the specific exemption and provide a
brief written explanation of why the record or a portion of the record
is Dbeing withheld. If only a portion of a record is exempt from
disclosure, but the remainder is not exempt, the public records
officer will redact the exempt portions, provide the nonexempt
portions, and indicate to the requestor which exemption justifies the
r=dzction and why.ypertisns<f £the recsrd e being redocsoa,

((#6y)) (58) Inspection of records.

(a) Consistent with other demands, the (name of agency) shall
promptly provide suitable space to inspect public records. No
member of the public may remove a document from the viewing area
without permission or disassemble or alter any document. The
requestor shall indicate which documents he or she wishes the agency to
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copy .
(b) The requestor must claim or review the assembled records
within #£his=ty 60 days of the (name of agency's) notification to him
or her that the records are available for inspection or copying.
The agency will notify the requestor in writing of this requirement
and inform the requestor that he or she should contact the agency to
make arrangements to claim or review the records. If the requestor
or a representative of the requestor fails to claim or review the
records within the sixtyshis=ts-day period or make other arrangements,
the (name of agency) may close the request and refile the assembled
records. Other public records requests can be processed ahead of a
subsequent request by the same person for the same or almost identical
records, which can be processed as a new request.

((H)) (69) Providing copies of records. After inspection is complete,
the public records officer or designee shall promptly make the
requested copies availabless—arrange—feor —ecepying. Where (name of
agency) charges for copies, the requestor must pay for the copies.
((#8¥)) (738) Providing records in installments. When the request is
for a large number of records, the public records officer or designee
will provide records aeceess—fer inspectien—oand copying in installments
as they become available or as prioritized by the requester,
consistently with providing the fullest assistance and most timely
possible action on the request. e e e St
that—3+t—would be practical —+teprovide the ~reesrds—3in—that—way—If,
within sixtyEkistsy days, the requestor fails to inspect the entire
et of records or one or more of the installments, the public records
officer or designee may stop searching for the remaining records and
-close the request.

((494)) (81F) Completion of responseimspeetien. When the inspection and
production of the requested records is complete and all requested
copies are provided, the public records officer or designee will
indicate that the (name of agency) has completed a ((ditigent))
reasonable search for the requested records and made any located
nonexempt records available for inspection.

((6)) (9+2) Closing withdrawn or abandoned request. When the
requestor either withdraws the request, or fails to clarify an entirely

unclear request, or fails to fulfill his or her obligations to inspect -

the records ((ex)), pay the deposit, pay the required fees for an
installment, or make final payment for the requested copies, the
public records officer will close the request and indicate to the
requestor that the (name of agency) has closed the request.

((+Hr)) (102) Later discovered documents. If, after the (name of
agency) has informed the requestor that it has provided all available
records, the (name of agency) becomes aware of additional responsive
documents existing at the time of the request, it will promptly inform
the requestor of the additional documents and provide them on an
expedited basis.

Note: 1n calculating the five business days, the following are not d: The day the agency receives the request, Saturdays, Sundays and holidays.
RCW 1.12.040. Seeatso WAC44=14-03006:

Allied comment: This model rule should focus on fulfilling agency obligations as quickly and helpfully as
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possible, consistent with the Act’s requirements to respond promptly (RCW 42.56.070(1); RCW 42.56.520)
and with the requirements for the fullest assistance and most timely possible action on requests (RCW
42.56.100). Subsection (1), with the heading “fullest assistance,” should eliminate the reference to “the
most efficient manner” of processing requests. Maximum efficiency is not required, nor is it a substitute for
fullest assistance. Also, the entire categorization scheme in proposed subsection (1) should be stricken. It
assumes that all requests will receive a “tracking number” and go into a “queue” instead of being resolved
immediately. It does not address the agency’s obligation to devote sufficient resources to processing
requests, so as to avoid a backlog in the first place. Also, the categorization proposal is problematic
because it does not require even a cursory search for the desired records as an initial step. A request cannot
be categorized as exceptionally large or difficult until an initial search determines how many records, and
which records, are potentially responsive. Similarly, the proposed subsection (2) improperly assumes that
the initial response will be a delay instead of simply producing the requested records via a link, mailing or
email attachment. The proposed subsection (5) should be eliminated or clarified. There is no requirement
for a requester to contact an agency when the initial response deadline is missed, and the content seems
unrelated to the heading (“consequences for failure to respond”). In proposed subsection (8), the 30-day
time limit to inspect records seems arbitrary. It often takes time to arrange a mutually acceptable inspection
time, and if the volume of records is large, the requester may find it difficult to carve out sufficient time
during a workday for inspection at an agency office — particularly if the office is a long distance away. Ifa
time limit is necessary, it should be doubled, at least. Finally, the subsection on installments needs to be
tethered to the over-arching requirement for the fullest assistance and most timely possible action. What
seems “practical” to the records officer may not seem helpful to the requester.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-040 Comment 02 Obligations of requestors. (1)
((Reasenable)) Fair notice that request is for public records. A
requestor must give an agency ((xreasemable)) fair notice that the
request 1is being made pursuant to the act. Requestors are encouraged
to cite or name the act but are not required to do so.l! A request
using the agency's request form or online request form or portal, or
using the terms "public re- cords," "public disclosure," "FOIA," or
"Freedom of Information Act"™ (the terms commonly used for federal
records requests), especially in the subject 1line of an email or
letter, is recommended. The request should be directed to the agency-
designated person to receive requests (such as the public records
officer) or the agency-designated address for public records
requests, which should provide an agency with ((xeasemable)) fair
notice in most cases. A requestor should not submit a "stealth"
request, which is buried in another document in an attempt to trick the
agency into not responding.

(2) Identifiable recoxrd. A requestor must request an
"identifiable record" or "class of records" before an agency must
respond to it. RCW ((42-37276+4)) 42.56.080 and ((42=FF346+4))
42.56.550/(1) .

An "identifiable record" is one that is existing at the time of the
request and which agency staff can reasonably locate. ((?)) The act does
not require agencies to be "mind readers" and to guess what records
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are being requested.? £ es—=a
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A request for all or substantially all records prepared, owned, used
or retained by an agency is not a valid request for identifiable
records, provided that a request for all records regarding a
particular topic or containing a particular keyword or name shall not
be considered a request for all of an agency's records. RCW
42.56.080(1). A "keyword" must have some meaning that reduces a
request from all or substantially all of an agency's records. For
example, a request seeking any and all records from the department of
ecology which contain the word "ecology" is not a request containing
a keyword. The word "ecology" is likely on every agency letterhead,
email signature block, notice, order, brochure, form, pleading and
virtually every other agency document. A request for all of an
agency's emails can encompass substantially all of an agency's records,
and such a request contains no keywords. The act does not allow a
requestor nor require an agency to search through agency files for
records which cannot be reasonably identified or described to the
agency. ((3))% It benefits both the requestor and the agency when the
request includes terms that are for identifiable records actually
sought by the requestor, and which produce meaningful search results by
the agency.

However, a requestor is not required to identify the exact record he or
she seeks. For example, if a requestor requested an agency's "2001
budget, " but the agency only had a 2000-2002 budget, the requestor made
a request for an identifiable record.({4)) 5 -

An "identifiable record" 1is not a request for "information" in
general. ((5T) 6_ For example, asking "what policies" an agency has for
handling discrimination complaints is merely a request for
"information."® A request to inspect or copy an agency's policies and
procedures for handling discrimination complaints would be a request
for an "identifiable record."

Public records requests are not interrogatories (questions). An
agency is not required to answer questions about records, or conduct
legal research for a requestor.’” A request for "any law that allows
the county to impose taxes on me" is not a request for an identifiable
record. Conversely, a request for "all records discussing the passage
of this year's tax increase on real property" is a request for an
"identifiable record."

When a request uses an inexact phrase such as all records "relating to"
a topic (such as "all records relating to the property tax increase"),
the agency may interpret the request to be for records which directly
and fairly address the topic. When an agency receives a "relating to"
or similar request, it should seek clarification of the request from
the requestor or explain how the agency is interpreting the requestor's
request.

(3) "Overbroad" requests. An agency cannot "deny a request for
identifiable public records based solely on the basis that the request
is overbroad." RCW ((42-37270+)) 42.56.080. However, if such a
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request is not for identifiable records or otherwise is not proper,
the request can still be denied. When confronted with a request that
is unclear, an agency should seek clarification.

Notes: 1Wood v. Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000).

2Bonamy v. City of Seattle, 92 Wn. App. 403, 410, 960 P.2d 447 (1998), ((review-denied;137-Wn:2d-1612;-978-P-2d-1699-(1999))) ("identifiable record"
requirement is satisfied when there is a reasonable description" of the record “"enabling the government employee to locate the requested records.").

3Limstrom v. Ladenburg, 136 Wn.2d 595, 604, n.3, 963 P.2d 869 (1998), appeal afler remand, 110 Wn. App. 133, 39 P.3d 351 (2002); Sargent v. Seattle Police
Dep't. 16 Wn. App. 1, 260 P.3d 1006 (2011), aff'd in part, rev'd in part on other grounds, 179 Wn.2d 376, 314 P.3d 1093 (2013) ("We hold that there is no
standing request under the PRA."). Smith v. Okanogan County, 100 Wn. App.7, 994 P.2d 857 (2000) (agency not required to create a record to respond to a PRA
request).

4Bonamy, 92 Wn. App. at 409.

SViolante v. King County Fire Dist. No. 20,114 Wn. App. 565, 571, n.4, 59 P.3d 109 (2002). ((*Benamy; 92 Wa-App-at-409.))

6((#-)) Bonamy, 92 Wn. App. at 409.

See Limstrom, 136 Wn.2d at 604, n.3 (act does not requu'e "an agency to go outside its own records and resources to try to identify or locate the record
requested."); Bonamy, 92 Wn. App. at 409 (act "does not require agencies to research or explain public records, but only to make those records accessible to the

public(())")-

Allied comment: A “future” record can be identifiable. For example, a reporter may ask in advance for a
council meeting packet or meeting minutes when they are available. The Act does not prohibit such a
request.

AMENDATORY SECTION (Amending WSR 07-13-058, filed 6/15/07, effective
7/16/07)

WAC 44-14-040 Comment 03 Responsibilities of agencies in processing
requests. (1) Similar treatment and purpose of the request. The act
provides: "Agencies shall not distinguish among persons requesting
records, and such ©persons shall not be required to provide
information as to the purpose for the request" (except to determine if
the request is seeking a list of individuals for a commercial use or
would violate another statute prohibiting disclosure or restricting
disclosure to only certain persons). RCW ( (42+37-2784)) 42.56.080.1 The
act also requires an agency to take the "most timely possible action on
requests" and make records '"promptly available." RCW ( (42-17-2904))
42.56.100 and ((42-3#-276+)) 42.56.080. However, treating requestors
similarly does not mean that agencies must process requests strictly
in the order received because this might not be providing the "most
timely possible action" for all requests. A relatively simple request
need not wait for a long period of time while a much larger or more
complex request is being fulfilled. Agencies are encouraged to be
flexible and process as many requests as possible as guickly as
possible even if they are out of order. (3))

(a) Agencies can use criteria to assess whether the request is
routine or complex (WAC 44-14-040) in order to assist them in
calculating their estimate of time and in their processing. Complex
and broad requests typically take more time to process and may require
an agency to provide records in installments, and use additional time
to locate and assemble records, notify third parties, and determine

if information is exempt.?
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(2) Purpose of request. An agency cannot require a requestor to state
the purpose of the request (with limited exceptions). RCW
((42-37-276+4)) 42.56.080. However, in an effort to better understand
the request and provide all responsive records, the agency can inquire
about the purpose of the request. The requestor is not required to
answer the agency's inquiry (with limited exceptions as previously
noted) .

((#2¥)) (3) Provide "fullest assistance" and "most timely possible
action." The act requires agencies to adopt and enforce reasonable
rules to provide for the "fullest assistance" to a requestor. RCW
((42-37-290+#)) 42.56.100. The "fullest assistance" principle should
guide agencies when processing requests. In general, an agency should
devote sufficient staff time to processing records requests,
consistent with the act's requirement that fulfilling requests should
not be an "excessive interference” with the agency's "other essential
functions." RCW ((42+-17-296+4)) 42.56.100. The agency should recognize
that fulfilling public records requests 1is one of the agency's
duties, along with its others.

The act also requires agencies to adopt and enforce rules to provide
for the "most timely possible action on requests." RCW ((42-37-2964))
42.56.100. This principle should guide agencies when processing
requests. It should be noted that this provision requires the most
timely "possible" action on requests. This recognizes that an agency is
not always capable of fulfilling a request as quickly as the requestor
would like.

((3¥)) (4) Communicate with requestor. Communication is usually the
key to a smooth public records process for both requestors and
agencies.3_Clear requests for a small number of records usually do not
require predelivery communication with the requestor. However, when an
agency receives a large or unclear request, the agency should
communicate with the requestor to clarify the request. If @&
requestor asks for a summary of applicable charges before any copies
are made, an agency must provide it. RCW 42.56.120 (2)(f). The
requestor may then revise the request to reduce the number of
requested copies. If the request is clarified or modified orally, the
public records officer or designee should memorialize the communication

[ 24 ] 0TS-8829.3

Page 249



in writing.

For large requests, the agency may ask the requestor to prioritize
the request so that he or she receives the most important records
first. If feasible, the agency should provide periodic updates to the
requestor of the progress of the request. Similarly, the requestor
should periodically communicate with the agency and promptly answer
any clarification questions. Sometimes a requestor finds the records
he or she is seeking at the beginning of a request. If so, the
requestor should communicate with the agency that the requested records
have been provided and that he or she is canceling the remainder of the
request. If the requestor's cancellation communication is not in
writing, the agency should confirm it in writing.

((#4))) (5) Failure to provide initial response within five business
days. Within five business days of receiving a request, an agency must
provide an initial response to requestor. The initial response must
do one of four things:

(a) Provide the record;

(b) Acknowledge that the agency has received the request and pro-
vide a reasonable estimate of the time it will require to ((fadiy))
further respond;

(c) Seek a clarification of the request and if unclear, provide
to the greatest extent possible a reasonable estimate of time the
agency will require to respond to the request if it is not clarified;
or

(d) Deny the request. RCW ((42-3+7-320+4)) 42.56.520. An agency's
“ailure to provide an initial response is arguably a violation of the
act. ((2)) 4

((453)) (6) No duty to create records. An agency is not obligated to
create a new record to satisfy a records request.!(®)) 3 However,
sometimes it is easier for an agency to create a record responsive to
the request rather than collecting and making available voluminous
records that contain small pieces of the information sought by the
requestor or find itself in a controversy about whether the request
requires the creation of a new record. The decision to create a new
record 1is left to the discretion of the agency. #Hith—=esspest—+o

e =
T 7

ﬁé&e}ag—aﬁ—ea&'st—}ﬁg-—seeefd—aad—&fea&ag—a—aew—feeefdvé_ln addition,
an agency may decide to provide a customized service and if so, assess
a customized service charge for the actual costs of staff technology
expertise needed to ©prepare data compilations, or when such
customized access services are not used by the agency for other
business purposes. RCW 42.56.120.

If the agency 1is considering creating a new record instead of
disclosing the underlying records,—er—ercating new records frem——=o
éatabase; it should obtain the consent of the requestor to ensure
that the re requestor is not actually seeking the underlying records, and
describe any customized service charges that may apply.

Making an electronic copy of an electronic record is not "creating" a
new record; instead, it is similar to copying a paper copy. If an
agency translates a record into an alternative electronic format at the
request of a requestor, the copy created does not constitute a new
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public record. RCW 42.56.120(1). Similarly, eliminating a field of an
electronic record can be a method of redaction; it is ((similar—te))
like redacting portions of a paper record using a black pen or white-
out tape to make it available for inspection: or copying. Scanning
paper copies to make electronic copies is a method of copying paper
records and does not create a new public record. RCW 42.56.120(1).
((€6))) (7) Provide a reasonable estimate of the time to fully
respond. Unless it is providing the records or claiming an exemption
from disclosure within the five-business day period, an agency must
provide a reasonable estimate of the time it will take to ((fully))
respond to the request. RCW ((42-37-3284)) 42.56.520. ((Eally))
Responding can mean processing the request (locating and assembling
records, redacting, preparing a withholding ((imdex)) log, making an
installment available, or notifying third parties named in the
records who might seek an injunction against disclosure) or determining
if the records are exempt from disclosure.

An estimate must be "reasonable." The. act provides a requestor a quick
and simple method of challenging the reasonableness of an agency's
estimate. RCW ( (42=3+7-34042)#)) 42.56.550(2). See WAC 44-14-08004

(5) (b) . The burden of proof is on the agency to prove its estimate is
"reasonable." RCW ( (42-3+7-34042)++)) 42.56.550(2).

To provide a "reasonable" estimate, an agency should not use the same
estimate for every request. An agency should roughly calculate the
time it will take to respond to the request and send estimates of
varying lengths, as appropriate. ZE——ecem essside= £ = oot o1l
5 £his sees2e=_ Some very large requests can legitimately take
months e=—3dengex to fully provide. See WAC 44-14-040. There is no
standard amount of time for fulfilling a <request so reasonable
estimates should vary.

Some agencies send form letters with thirty-day estimates to all
requestors, no matter the size or complexity of the request. Form
letter thirty-day estimates for every requestor, regardless of the
nature of the request, are rarely "reasonable" because an agency,
which has the burden of proof, could find it difficult to prove that
every single request it receives would take the same thirty-day period.

While _not reguired,” in order to avoid unnecessary litigation over

the reasonableness of an estimate, an agency ( (sheutd)) could
briefly explain to the requestor the basis for the estimate in the
initial response, including describing or referring to it

processing categories. See WAC 44-14-040. The explanation need not be
elaborate but should allow the requestor to make a threshold
determination of whether he or she should question that estimate
further or has a basis to seek judicial review of the reasonableness of
the estimate.

An agency should either fulfill the request within the estimated time
or, if warranted, communicate with the requestor about clarifications
or the need for a revised estimate.® An- agency should not ignore a
request and then continuously send extended estimates. Routine
extensions with 1little or no action to fulfill the request would
show that the previous estimates probably were not "reasonable."
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Extended estimates are appropriate when the circumstances have changed
(such as an increase in other requests or discovering that the request
will require extensive redaction). An estimate can be revised when
appropriate, but unwarranted serial extensions have the effect of
denying a requestor access to public records.

((H5)) (8) 8Seek clarification of a request or additional time. An
agency may seek a clarification of an "unclear" or partially unclear
request. RCW ((42-317-3206+4)) 42.56.520. An agency can only seek a
clarification when the request is objectively "unclear." Seeking a
"clarification" of an objectively clear request delays access to
public records.

If the requestor fails to clarify an entirely unclear request, the
agency need not respond to it further. RCW ((42=37-3268+4))

42.56.520. However, an agency must respond to those parts of a request
that are clear. If the requestor does not respond to the agency's
request for a clarification within thirty days of the agency's
request or other specified time, the agency may consider the request
abandoned. If the agency considers the request abandoned, it should
send a closing letter to the requestor if it has not already
explained when it will close a request due to lack of response by the
requestor.

An agency may take additional time to provide the records or deny the
request if it is awaiting a clarification. RCW ( (42-37-3264))
42.56.520. After providing the initial response and perhaps even
beginning to assemble the records, an agency might discover it needs
o clarify a request and is allowed to do so. A clarification could
also affect a reasonable estimate.

((#8¥)) (9) Preserving requested records. If a requested record is
scheduled shortly for destruction, and the agency receives a public
records request for it, the record cannot be destroyed until the
request is resolved. RCW ((42+37-290/)) 42.56.100<((5)) 9 Once a
request has been closed, the agency can destroy the requested records
in accordance with its retention schedule.

((-9%)) (10) Searching for records. An agency must conduct an
objectively reasonable search for responsive records. The adequacy of
search is -—Sudged b he standard o casonablenes .10 A requestor
is not required to "ferret out"™ records on his or her own. ((6)) A

reasonable agency search usually begins with the public records
officer for the agency or a records coordinator for a department of the
agency deciding where the records are likely to be and who is likely
to know where they are. One of the most important parts of an adequate
search is to decide how wide the search will be. If the agency is
small, it might be appropriate to initially ask all agency employees
and officials if they have responsive records. If the agency is
larger, the agency may choose to initially ask only the staff of the
department or departments of an agency most likely to have the records.
For example, a request for records showing or discussing payments on a
public works project might initially be directed to all staff in the
finance and public works departments if those departments are deemed
most likely to have the responsive documents, even though other
departments may have copies or alternative versions of the same
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documents. Meanwhile, other departments that may have documents should
be instructed to preserve their records in case they are later deemed
to be necessary to respond to the request. The agency could notify
the requestor which departments are being surveyed for the documents
so the requestor may suggest other departments.

If agency employees or officials are using home computers, personal
devices, or personal accounts to conduct agency business, those
devices and accounts also need to be searched by the employees or
officials who are using them when those devices and accounts may
have—Tresponsive TecoTds T f arr. agelrncy ' s contractors — performing
agency Wwork have responsive public records of an agency as a
consequence of  the agency's contract, they should also be notified of
the records request. It is better to be over inclusive rather than
under inclusive when deciding which staff or others should be
contacted, but not everyone in an agency needs to be asked if there is
no reason to believe he or she has responsive records. An email to
staff or agency officials selected as most likely to have responsive
records is wusually sufficient. Such an email also allows an agency
to document whom it asked for records. Documentation of searches is
recommended. The courts can consider the reasonableness of an agency's
search when considering assessing penalties for an agency's failure
to produce records.12

Agency policies should require staff and officials to promptly
respond to inquiries about responsive records from the public records
officer.

After records which are deemed potentially responsive are located, an
agency should take reasonable steps to narrow down the number of
records to those which are responsive. In some cases, an agency
might find it helpful to consult with the requestor on the scope of
the documents to be assembled. An agency cannot "bury" a requestor
with nonresponsive documents. However, an agency is allowed to provide
arguably, but not clearly, responsive records to allow the requestor
to select the ones he or she wants, particularly if the requestor is
unable or unwilling to help narrow the scope of the documents. If an

agency does not find responsive documents, it should explain, in at

least general terms, the places searched.l3

( (6))) (11) Expiration of reasonable estimate. An agency should
provide a record within the time provided in its reasonable estimate
or communicate with the requestor that additional time is required to

fulfill the request based on spe01f1ed criteria. ((Qﬁﬂas%ified—éaiiﬂfe

aeeess—%e—{he—feeefd)) A fallure of an agency to meet its own 1nternal
deadline is not a violation of the act, assuming the agency is working
diTigently to respond To the Tequest.:: Nevertheless, an agency should
promptly communicate with a requestor when it determines its original
estimate of time needs to be adjusted.

( (1)) (12) Notice to affected third parties. Sometimes an
agency decides it must release all or a part of a public record
affecting a third party. The third party can file an action to obtain
an injunction to prevent an agency from disclosing it, but the third
party must prove the record or portion of it is exempt from

[ 28 ] 0TS-8829.3

Page 253



disclosure and that disclosure would not be in the public interest.

((7)) RCW ((42+37-3304)) 42.56‘.540. ‘Begefe—s»eﬁd%ag—a—ae&ee,—aa—ageﬁey

The act provides that before releasing a record an agency may, at its
"option," provide notice to a person named in a public record or to
whom the record specifically pertains (unless notice is required by

law). RCW ((42-%7-3304)) 42. 56 540.15 ?h—:i.—s—wea%d—lﬁe}aée——a-}l—-e%t—hese

agency has w1de discretion to dec1de whom to notlfy or not notlfy
First, an agency has the "option" to notify or not (unless notice is
required by law). RCW ((42-37336+4)) 42.56.540. Second, if it acted in
good faith, an agency cannot be held liable for its decision not

£ailure to notify essush people under the act. RCW  ( (42-17-2584))
42.56.060. However, if an agency had a contractual obligation to
provide notice of a request but failed to do so, the agency might
lose the immunity provided by RCW ((42+37-258/)) 42.56.060 Dbecause
breaching the agreement probably is not a "good faith" attempt to
comply with the act.

The appropriate practice ef—meny—agencies is to give no more
than ten days' notice of the date when records will be released,
absent an injunction. Many agencies expressly indicate the deadline
late on which it must receive a court order enjoining disclosure, to

avoid any conquJ.on or potentlal llablllty Hexe —sovieos —mishT s

bﬁt—eEvery additional day of notlce is another day the potentlally
disclosable record is being withheld. When it provides a notice, the
agency should include in its calculation the notice period in the
"reasonable estimate" of time it provides to a requestor.

The notice informs the third party that release will occur on the
stated date unless he or she obtains an order from a court enjoining
release. The requestor has an interest in any legal action to prevent
the disclosure of the records he or she requested. Therefore,
unless the agency intends to defend against a
third-party injunction suit, the agency's notice should
inform the third party that he or she should name the requestor as a
party to any action to enjoin disclosure. If an injunctive action is
filed, the third party or agency should name the requestor as a party
or, at a minimum, must inform the requestor of the action to allow the
requestor to intervene.

((+22))) (13) Later discovered records. If the agency becomes aware
of the existence of records responsive to a request which were not
provided, the agency should notify the requestor in writing, and
provide a brief explanation of the circumstances, and provide the
non-exempt records with a written explanation of any redacted or
withheld records.

(14) Maintaining a log. Effective July 23, 2017, the agency must
maintain a log of public records requests to include the identity of
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the requestor if provided by the requestor, the date the request was
received, the text of the original request, a description of the
records redacted or withheld and the reasons therefor, the date of
the final disposition of the request. Section 6, chapter 303, Laws of
2017 (to be codified in chapter 40.14 RCW).

Notes: 1See also Op. Att'y Gen, 2 (1998).

2West v. Dep't of Licensing, 182 Wn. App. 500,331 P.3d 72 (2014).
3See Hobbs v. State, 183 Wn. App. 925, 335 P.3d 1004, n.12 (2014) (Court of Appeals encouraged requestors to communicate with agencies about issues related

to their records requests).
4See Smith v. Okanogan County, 100 Wn. App. 7, 13, 994 P.2d 857 (2000) (“When an agency fails to respond as provided in RCW 42.17.320 (42.56.520), it
violates the act and the individual requesting the public record is entitled to a statutory penalty."); West v. State Dep't of Natural Res., 163 Wn. App. 235, 243
258 P.3d 78 (2011) (failure to respond within five business days); Rufin v. City of Seaitle, X Wn. App. X, X P.3d X (2017) (failure to respond within five
business days entitles plaintiff o seek attorneys' fees but not penalties).
(CWhile-an-agencyeanful ll-req ut-of-order-an-ageney-isnot-allowed-to-ignere-a-large request-while-it-i lusively-fulfilling-smaller requests—The
bonld ol bal hat fulfillis Wi el

=) 7 - - =3 D'
4)) 3Smith, 100 Wn. App. at 14.
(C))Fisher Broadasting v. City of Seallle, 180 Wn.2d 515, 326 P.3d 688 (2014).
TOckerman v. King Co g 1_Servs., 102 Wn. App. 2 46P
its reasonable estimate of time when it does not provide records within five days of the request).
8dndrews v. Wash. State Patrol, 183 Wn. App. 644, 334 P.3d 94 (2014) (the act recognizes that agencies may need more time than initially anticipated to locate

records).

9An exception is some state-agency employee personnel records. RCW ((42:17-295/)) 42.56.110,

E(‘ fHes: i i —App-—342;349; 2)-(an-appli reed-notexhaust-his-or-herown ity-to-“ferret out’ ot 1
i £ intuition-and-diligent h*).

7)) W0Neighborhdod Alliance v. Spokane County, 172 Wn.2d 702, 261 P.3d 119 (2011); Forbes v. City of Gold Bar, 171 Wn. App, 857, 288 P. 3d 384 (2012)

UONeill v. City of Shoreline, 170 Wn.2d 138, 240 P.3d 1149 (2010); Nissen v. Pierce County. 182 Wn.2d 363, 357 P.3d 45 (2015); West v. Vermillion, 196 Wn.

App. 627, 384 P.3d 634 (2016).

2Yousoufian v. Qffice of Ron Sims, 168 Wn.2d 444, 229 P.3d 735 (2010); Neighborhood Alliance, 172 Wn.2d at 728

Neighborhood Alliance, 172 Wn.2d at 728.
14 Andrews v. Wash. State Patrol, 183 Wn. App. 644 at 653; Hikel v. Lynmwood, 197 Wn. App. 366,389 P.3d 677 (2016).
15The agency holding the record can also file a RCW ((42:17:330/)) 42.56.540 injunctive action o establish that it is not required to release the record or portion

of it. An agency can also file an action under the Uniform Declaratory Judgments Act at chapter 7.24 RCW. Benton County v. Zink, 191 Wn. App. 194, 361 P.2d
283 (2015).

q

Allied comments: The categorization scheme should be stricken in accordance with the comments above.
Pulling data from a larger database does not create a new record. The discussion of third-party injunction
suits should be revised to reflect the statutory language and case law, and to be more protective of the right
of requesters to prompt responses. If an agency actually believes a record is exempt, it should withhold the
record itself rather than force a third party and requester to engage in litigation, wasting time and resources.

AMENDATORY SECTION (Amending WSR 07-13-058, filed 6/15/07, effective
7/16/07)

WAC 44-14-040 Comment 04 Responsibilities of agency in providing
records. '

(1) General. An agency may simply provide the records or make them
available within the five-business day period of the initial response.
When it does so, an agency should also provide the requestor a written
cover letter or email briefly describing the records provided and
informing the requestor that the request has been closed. This
assists the agency in later proving that it provided the specified
records on a certain date and told the requestor that the request
had been closed. However, a cover letter or email might not be
practical in some circumstances, such as when the agency provides a
small number of records or fulfills routine requests.

An agency can, of course, provide the records sooner than five
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business days. Providing the "fullest assistance" to a requestor would
mean providing a readily available record as soon as possible. For
example, an agency might routinely prepare a premeeting packet of
documents three days in advance of a city council meeting. The packet
is readily available so the agency should provide it to a requestor
on
the same day of the request so he or she can have it for the council
meeting.
(2) Means of providing access. An agency must make nonexempt
public records "available" for inspection or provide a copy. RCW
( (42=3+F+2706+)) 42.56.080. An agency is only required to make records
"available" and has no duty to explain the meaning of public records.l
Making records available is often called "access."
Access to a public record can be provided by allowing inspection of
the record, providing a copy, or posting the record on the agency's web
site and assisting the requestor in finding it (if mnecessary). An
agency must mail a copy of records if requested and if the requestor
pays the actual cost of postage and the mailing container.? The
requestor can specify which method of access (or combination, such
as inspection and then copying) he or she prefers. Different
processes apply to requests for inspection versus copying (such as copy
charges) so an agency should clarify with a requestor whether he or
she seeks to inspect or copy a public record.
An agency can provide access to a public record by posting it on its
public internet web site. Once an agency provides a requestor an
nternet address and link on the agency's web site to the specific re-
cords requested, the agency has provided the records, and at no cost
to the requestor. RCW 42.56.520. If requested, an agency should pro-
vide reasonable assistance to a requestor in finding a public record
posted on its web site. If the requestor does not have internet
access, the agency may provide access to the record by allowing the
requestor to view the record on a specific computer terminal at
the agency open to the public. An agency ((is—met—reqguired—teo—do—so~
: ! labils e 1 . ! p : :

copying <harge)) shall not impose copying charges for access to or

downloading records that the agency routinely posts on its web site
prior to receipt of a request unless the requestor has specifically
requested that the agency provide copies of such records through
other means. RCW 42.56.120 (2) (e).

(3) Providing records in installments. The act ((mew)) provides
that an agency must provide records "if applicable, on a partial- or
installment basis as records that are part of a larger set of
requested records are assembled or made ready for inspection or
disclosure." RCW ((42-37-270+4)) 42.56.080. An installment can include
links to re- cords on the agency's internet web site. The purpose of
this installments provision is to allow requestors to obtain records
in installments as they are assembled and to allow agencies to
provide records in logical batches. The provision is also designed to
allow an agency to only assemble the first installment and then -see
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if the requestor claims or reviews it before assembling the next
installments. An agency can assess charges per installment for copies
made for the requestor, unless it is wusing the up to two-dollar
flat fee charge. RCW 42.56.120(4).

Not all requests should be provided in installments. For example, a
request for a small number of documents which are located at nearly
the same time should be provided all at once. Installments are useful
for large requests when, for example, an agency can provide the first
box of records as an installment. An agency has wide discretion to
determine when providing records in installments is "applicable."
However, an agency cannot use installments to delay access by, for
example, calling a small number of documents an "installment" and
sending out separate notifications for each one. The agency must
provide the "fullest assistance" and the "most timely possible action
on requests" when processing requests. RCW ((42-317-290/4)) 42.56.100.

(4) Failure to provide records. A "denial" of a request can occur
when an agency:

( (Peoes—not—have—the—reecerd;)) Fails to respond to a request;

Claims an exemption of the entire record or a portion of it;
((ex))

Without justification, fails to provide the record after the reasonable
estimate of time to respond expires((~
+&r——Whenthe ageneydeoes net—have—the recoxrd)); or

Determines the request is an improper "bot" request. An agency is only
required to provide access to public records it has or has used.3 An
agency is not required to create a public record in response to a
request.

An agency must only provide access to public records in existence at
the time of the request. An agency is not obligated to supplement
responses. Therefore, if a public record is created or comes into the
possession of the agency after the request is received by the agency,
it is not responsive to the request and need not be provided. A
requestor must make a new request to obtain subsequently c¢reated
public records.

Sometimes more than one agency holds the same record. When more than
one agency holds a record, and a requestor makes a request to the first
agency (agency A), ((¥he—first)) agency A cannot respond to the
request by telling the requestor to obtain the record from the second
agency (agency B). Instead, an agency must provide access to a record
it holds regardless of its availability from another agency.?

However, an agency 1is not required to go outside its own public
records ta respond fo a request S If agency A never prepared, owned,
used or retained a record, but the record is available at agency B,
the requestor must make the request to agency B, not agency A.

An agency 1is not required to provide access to records that were not
requested. An agency does not "deny" a request when it does not
provide records that are outside the scope of the request because they
were never asked for.

((#))) (5) Claiming exemptions.

((+#))) (a) Redactions. If a portion of a record is exempt from
disclosure, but the remainder is not, an agency generally is required
[ 321 0TS-8829.3
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to redact (black out) the exempt portion and then provide the
remainder. RCW ( (42+37-330-234)) 42.56.210 (1) . There are a few
exceptions. ((®)) € Withholding an entire record where only a portion of
it is exempt violates the act.((®)) 7 Some records are almost entirely
exempt but small portions remain nonexempt. For example, information
revealing the identity of a crime victim is exempt from disclosure if
certain conditions are met.

RCW ( (4237330 tert)) 42.56.240(2). If a requestor requested a
police report in a case in which charges have been filed, and the
conditions of RCW 42.56.240(2) are met, the agency must redact the
victim's identifying information but provide the rest of the report.
Statistical information "not descriptive of any readily identifiable
person or persons" 1is generally not subject to redaction or
withholding. RCW ((42-37-33042}#4)) 42.56.210(1). For example, if a
statute exempted the identity of a person who had been assessed a
particular kind of penalty, and an agency record showed the amount of
penalties assessed against various persons, the agency must provide
the record with the names of the persons redacted but with the
penalty amounts remaining.

Originals should not be redacted. For paper records, an agency
should redact materials by first copying the record and then either
using a black marker on the copy or covering the exempt portions with
copying tape, and then making a copy. Another approach is to scan the
paper record and redact it electronically. It is often a good practice
to keep the initial copies which were redacted in case there is a need
o make additional copies for disclosure or to show what was redacted;
in addition, an agency is required under its records retention
schedules to keep responses to a public records request for a defined
period of time. For electronic records such as databases, an agency
can sometimes redact a field of exempt information by excluding it
from the set of fields to be copied. For other electronic records, an
agency may use software that permits it to electronically redact on
the copy of the record. However, in some instances electronic
redaction might not be feasible and a paper copy of the record with
traditional redaction might be the only way to provide the redacted
record. If a record is redacted electronically, by deleting a field
of data or in any other way, the agency must identify the redaction
and state the basis for the claimed exemption as required by RCW
42.56.210(3). ((See HbrtHirof +this—subsections

++5H))

B Brief explanation of withholding. When an agency claims an
exemption for an entire record or portion of one, it must inform the
requestor of the statutory exemption and provide a brief explanation
of how the exemption applies to the record or portion withheld. RCW
( (42-17+3104434)) 42.56.210(3). The brief explanation should cite the
statute the agency claims grants an exemption from disclosure. The
brief explanation should provide enough information for a requestor to
make a threshold determination of whether the claimed exemption is
proper. Nonspecific claims of exemption such as "proprietary" or
"privacy" are insufficient.

One way to properly provide a brief explanation of the withheld
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record or redaction is for the agency to provide a withholding ( (ia—
dex—3F%£) ) log, along with the statutory citation permitting
withholding, and a description of how the exemption applies to the
information withheld. The log identifies the type of record, its date
and number of pages, and the author or recipient of the record
(unless their identity is exempt).((7)) 8 The withholding ((imdex))
log need not be elaborate but should allow a requestor to make a
threshold determination of whether the agency has properly invoked the
exemption.

Another way to properly provide a brief explanation is to use another
format, such as a letter providing the required exemption citations,
description of records, and brief explanations of how the exemption

s 3 2 L) -~
Mmmmamwﬁmﬂ_uw

((45¥)) (6) Notifying requestor that records are available. If the
requestor sought to inspect the records, the agency should notify him
or her that the entire request or an installment is available for
inspection and ask the requestor to contact the agency to arrange for

a mutually agreeable time for inspection.((8)) 9 The notification
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should recite that if the requestor fails to inspect or copy the
records or make other arrangements within thirty days of the date of
the notification that the agency will close the request and refile the
records. An agency might consider on a case-by-case basis sending
the notification by certified mail to document that the requestor
received it.

If the requestor sought copies, the agency should notify him or her
of the projected costs and whether a copying deposit is required
before the copies will be made. Such notice by the agency with a
summary of applicable estimated charges 1s required when the
requestor asks for an estimate. RCW 42 .56.120 (2) (£) . The
notification can be oral to provide the most timely possible response,
although it is recommended that the agency document that conversation
in its file or in a follow-up email or letter.

((46))) (7) Documenting compliance. An agency should have a process to
identify which records were provided to a requestor and the date of
production. In some cases, an agency may wish to number-stamp or
number-label paper records provided to a requestor to document
which records were provided. The agency could also keep a copy of the
numbered records so either the agency or requestor can later determine
which records were or were not provided; and, an agency is required to
keep copies of its response to a request for the time period set out
in its records retention schedule. However, the agency should balance
the benefits of stamping or labeling the documents and making extra
copies against the costs and burdens of doing so. For example, it may
10t be necessary to affix a number on the pages of records provided in
response to a small request.

i memorializing which specific documents were offered for
inspection is impractical, an agency might consider documenting
which records were provided for inspection by making ((am—3mdex—ex)) a
list of the files or records made available for inspection.

Notes: Bonamy v. City of Seaitle, 92 Wn. App. 403, 409, 960 P.2d 447 (1998), review denied, 137 Wn.2d 1012, 978 P.2d 1099 (1999).

24m. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 86 Wn. App. 688, 695, 937 P.2d 1176 (1997); RCW 42.56.120.

3Sperrv. City of Spokane, 123 Wn. App. 132, 136-37, 96 P.3d 1012 (2004).

4Hearst Corp. v. Hoppe, 90 Wn.2d 123, 132, 580 P.2d 246 (1978).

SLimstrom v. Ladenburg (Limstrom II), 136 Wn.2d 595, 963 P.2d 896 (1998) n.3 ("On its face the Act does not require, and we do not interpret

it to require, an agency to go outside its own records and resources to try to identify or locate the record requested."); Koenig v. Pierce County, 151 Wn. App.
221, 232-33, 211 P.3d 423 (2009) (agency has no duty to coordinate responses with other agencies, citing to and quoting Linstrom

6The two main exceptions to the redaction requirement are state "tax information" (RCW 82.32.330 (1)(c)) and law enforcement case files in active cases
(( ki) o s SEE 8 )) Sargent v. Seattle Police Dep't. 179 Wn.2d 376, 314 P.3d 1093 (2013). Neither of these
two kinds of records must be redacted but rather may be withheld in their entirety.
() TSeatile Firefighters Union Local No. 27 v, Hollister, 48 Wn. App. 129, 132, 737 P.2d 1302 (1987).

() 8pyogressive Animal Welfare Soc'y. v. Univ. of Wash., 125 Wn.2d 243,271, n.18, 834 P.2d 592 (1994) ("PAWS II").

(®) 9For smaller réquests, the agency might simply provide them with the initial response or earlier so no notification is necessary.

Allied comments: Merely citing an exemption statute is not enough. The agency needs to explain how the
exemption applies to the content withheld.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

IWAC 44-14-040 Comment 05 Inspection of records. (1) Obligation of
requestor to claim or review records. After the agency notifies the
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requestor that the records or an installment of them are ready for
inspection or copying, the requestor must claim or review the records
or the installment. RCW ((42-3+73684)) 42.56.120. If the requestor
cannot clalm or review the records hlm or herself, a representative may
do so.—% = : i rEy : Other arrangements can be
mutually agreed to between the requestor and the agency.

If a requestor fails to clalm or rev:Lew the records or an
installment ==, an agency is
authorized to stop assembllng the remainder of the records or making
copies. RCW ((42-17-366+/)) 42.56.120. If the request is abandoned, the
agency 1is no longer bound by the records retention requirements of the
act prohibiting the scheduled destruction of a requested record. RCW
((42-37-290+4)) 42.56.100.

If a requestor fails to claim or review the records or any
installment of them within the prescribed £bhisty-day netificatie=s
period, the agency may close the request and refile the records. If a
requestor who has failed to claim or review the records then requests
the same or almost

identical records again, the agency, which has the flexibility to
prioritize its responses to be most efficient to all requestors (see
WAC 44-14-040), can process the repeat request for the now-re- filed
records as a new request after other pending requests.

(2) Time, place, and conditions for inspection. Inspection should occur
at a time mutually agreed (within reason) by the agency and re-
questor. An agency should not limit the time for inspection to times
in which the requestor is wunavailable. Requestors cannot dictate
unusual times for inspection. The agency is only required to allow
inspection during the agency's customary office hours. RCW
( (42-37-286+4)) 42.56.090. Often an agency will provide the records in
a conference room or other office area.

The inspection of records cannot create "excessive interference" with
the other "essential functions" of the agency. RCW ( (42-3+7-296+4))
42.56.100. Similarly, copying records at agency facilities cannot
"unreasonably disrupt" the operations of the agency. RCW
((42=37-27906+)) 42.56.080.

An agency may have an agency employee observe the inspection or
copying of records by the requestor to ensure they are not altered,
destroyed ((e®)), disorganized, or removed. RCW ((42-37-2964))
42.56.100. A requestor cannot alter, mark on, or destroy an original
record during inspection. To select a paper record for copying during
an inspection, a requestor must use a nonpermanent method such as a
removable adhesive note or paper clip.

Inspection times can be broken down into reasonable segments such as
half days. However, inspection times cannot be broken down into
unreasonable segments to either harass the agency or delay access to
the timely inspection of records.

Note: ISee, e.g., WAC 296-06-120 (department of labor and industries provides thirty days to claim or review records).

Allied comment: The Act does not impose a 30-day time limit.
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© AMENDATORY SECTION (Amending WSR 07-13-058, filed 6/15/07, effective
7/16/07)

WAC 44-14-050 Comment 02 '"Reasonably—Zleeatable' ——and —reasenably
translatable" electronic records. —1+—— "Reascnably—loeatablel

=

(2) "Reasonably translatable” electronic records. The act
requires an agency to provide a "copy" of nonexempt records (subject
to certain copying charges). RCW 42.56.070(1) and 42.56.080. To provide
a photocopy of a paper record; an agency must take some reasonable
steps to mechanically translate the agency's original document into a
useable copy for the requestor such as copying it in a copying machine,
or scanning it into Adobe Acrobat PDF®. Similarly, an agency must

take some reasonable steps to prepare an electronic copy of an
electronic record or a paper record. Providing an electronic copy is
analogous to providing a paper <record: An agency must take
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( (reasemrable)) steps to translate the agency's original into a useable
copy for the requestors—3f 3t 35 rcasenableand feasible for it to do
55.

The "reasonably translatable" concept typically operates in three kinds
of situations:

(a) An agency has only a paper record;

(b) An agency has an electronic record in a generally
commercially available format (such as a Windows® product); or ]

(c) An agency has an electronic record in an electronic format

but the requestor seeks a copy in a different electronic format.

The following examples assume no redactions are necessary.

(i) Agency has paper-only records. When an agency only has a
paper copy of a record, an example of a "reasonably translatable"
copy would be scanning the record into an Adobe Acrobat PDF® file and
providing it to the requestor. The agency could recover its actual
or statutory cost for scanning. See RCW 42.56.120 and WAC 44-14-
07003.

While not required, providing a PDF copy of the record is analogous to

making a paper copy. Hewevef——éf—%he—ageﬂe¥—4aekeé—a—seaﬁnef—+5aeﬁ—e—

"o
7 = - -

L = —_
=2oC7 > ——

(i) Agency has electronic records in a generally commercially
available format. When an agency has an electronic record in a
generally commercially available format, such as an Excel® spreadsheet,
and the requestor requests an electronic copy in that format, no
translation into another format is necessary; the agency should
provide the spreadsheet electronically. Another example is where an
agency has an electronic record in a generally commercially available
format (such as Word®) and the requestor requests an electronic copy
in Word®. An agency cannot instead provide a WordPerfect® copy because
there is no need to translate the electronic record into a different
format. In the paper-record context, this would be analogous to the
agency intentionally making an unreadable photocopy when it could make
a legible one. Similarly, the WordPerfect® "translation" by the agency
is an attempt to hinder access to the record. In this example, the
agency should provide the document in Word® format. Electronic
records in generally commercially available formats such as Word® could
be easily altered by the requestor. Requestors should note that
altering public records and then intentionally passing them off as
exact copies of public records mlght violate various criminal and civil
laws.

(iid) Agency has electronic records in an electronic format other
than the format requested. When an agency has an electronic record in
an electronic format (such as a Word® document) but the requestor
seeks a copy in another format (such as WordPerfect®), the question is
whether the agency's document is "reasonably translatable" into the
requested format. If the format of the agency document allows it to
"save as" another format without changing the substantive accuracy of

the document, =adthe egeney hes o WesdBerfeet® license,—this would be

"reasonably translatable." The agency's record might not translate
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perfectly, but it was the requestor who requested the record in a
format other than the one used by the agency. Another example is where
an agency has a database in a unique format that is not generally
commercially available. A requestor requests an electronic copy. The
agency can convert the data in its unique system into a near-universal
format such as a comma-delimited or tab-delimited format. The
requestor can then convert the comma-delimited or tab-delimited data
into a database program (such as Access®) and use it. The data in
this example 1is "reasonably translatable" into a comma-delimited or
tab-delimited format so the agency should do so. A final example is
where an agency has an electronic record in a generally
commercially available format (such as Word®) but the requestor
requests a copy 1in an obscure word processing format. The agency
offers to provide the record in Word® format but the requestor
refuses. The agency can easily convert the Word® document into a
standard text file which, in turn, <can Dbe converted into most
programs. The Word® document is "reasonably translatable" into a text
file so the agency should do so. It is up to the requestor to convert
the text file into his or her preferred format, but the agency has
provided access to the electronic record in the most technically
feasible way and not attempted to hinder the requestor's access to
1B '

(3) Agency should keep an electronic copy of the electronic re-
cords it provides. An electronic record is usually more susceptible to
manipulation and alteration than a paper record. Therefore, an agency
should keep((+—whenr—Ffeasibles)) an electronic copy of the electronic
records it provides to a requestor to show the exact records it
provided, for the time period required in its records retention
schedule. Additionally, an electronic copy might also be helpful when
responding to subsequent electronic records requests for the same
records.

Allied comments: The subsection on “reasonably locatable” records is outdated and should be stricken.
The standard for a reasonable search was established by the Washington Supreme Court in Neighborhood
Alliance v. Spokane County. Similarly, the suggestion that an agency can function without a scanner is
seriously outdated and should be removed. Also, providing a “useable copy” of a requested record is not
optional, and the suggestion that it depends on what’s “feasible” should be deleted.

] , : - ] Lbbiat  dnia - ] .
Bet} 3 ) ] : 1 15 ) p : . .
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Allied comments: Litigation is beyond the scope of model rules.
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g\ QP% not authorize unbridled searches of agency property.((®)) 8 If agency

»“//" 377 ,é‘“/ /Zr/@,//
25T B 56 TS0

cordings, and other documents including existing data compilations
from which information may be obtained or translated."” RCW
( (4237-020448))) 42.56.010(4). An email ((is—a—"writing)), text, so-
cial media posting and database are therefore also "writings."

(2) Relating to the .conduct of government. To be a "public re-
cord," a document must relate to the "conduct of government or the
performance of any governmental or proprietary function." RCW

( (42F++H620H41))) 42.56.010(3).£ Almost all records held by an agency
relate to the conduct of government; however, some do not. A purely
personal record having absolutely no relation to the conduct of gov-
ernment is not a "public record." Even though a purely personal record
might not be a "public record," a record of its existence might be if

its existence was used for a governmental purpose.? For example, a re-
cord showing the existence of a purely personal email sent by an agen-
cy employee on an agency computer would probably be a "public record,"

even if the contents of the email itself were not.((#)) 3

(3) "Prepared, owned, used, or retained." A "public record" is a
record '"prepared, owned, used, or retained" by an agency. RCW
( (4217020441 ))) 42.56.010(3).

A record can be "used" by an agency even if the agency does not
actually possess the record. If an agency uses a record in its deci-

sion-making process it is a "public record."((®)) 4 For example, if an
agency considered technical specifications of a public works project
and returned the specifications to the contractor in another state,
the specifications would beé a "public record" because the agency
"used" the document in its decision-making process.({¥)) 5 The agency
could be required to obtain the public record, unless doing so would
be impossible. An agency cannot send its only copy of a public record
to a third party for the sole purpose of avoiding disclosure. ({s)) 6
Sometimes agency employees or officials may work on agency busi-
ness from home computers ( (—Fhese—hoeme—ecoemputer)) or on other personal
devices, or from nonagency accounts (such as a nonagency email ac-—
count), creating and storing agency records on those devices or in
those accounts. When the records are prepared, owned,-used or retalned
swithin the scope of the employee's or official's eleovment those
“Cords - (including emalls, TexXts and—other records) L L
agency and relate to the "conduct of government" so they are "public

records."z RCW ( (42-3+7+0626{43))) 42.56.010(3). However, the act does

property is not subject to unbridled searches, then neither is the
home computer, or personal device or personal account of an agency em-
ployee or official. Yet, because the ((home——computer—decuments)) Ire-—
cords relating to agency business are "public records," they are sub-
ject to disclosure (unless exempt). Agencies should instruct employees
and officials that all public records, regardless of where they were i
created, should eventually be stored on agency computers. Agencies
should ask employees and officials to keep agency-related documents i
with any retention requirements on home computers or personal devices /

in separate folders ((ame)) temporarily, .until they are provided to
the agency. An agency could also require an employee or official to/
routinely blind carbon copy ("bcc") work emails in a personal account

back to ((the—empteyee's)) an agency email account. If the agency géF
ceives a request for records that are located solely on employees!’ or
officials' home computers or personal devices, or in personal’ ac-—
counts, the agency should direct the ((empteyee)) individual to-((fer—

P
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view the documents available on the web site prior to submitting a re-
cords request.

(4) Making a request for public records.

(a) Any person wishing to inspect or copy public records of the
(name of agency) should make the request in writing on the (name of
agency's) request form or through an online portal, or by letter, fax
(if the agency uses fax), or email addressed to the public records of-
ficer at the email address publicly designated by (name of agency), or
by submitting the request in person at (name of agency and address)
and including the following information: ’

e Name of requestor;

e Address of requestor;

° Other contact information, including telephone number and any
email address;

e Tdentification of the public records adequate for the public
records officer or designee to locate the records; and

e The date and time of day of the request.

(b) If the requestor wishes to have copies of the records made
instead of simply inspecting them, he or she should so indicate and
make arrangements to pay for copies of the records or a deposit. Pur-

suant to section (insert section), ((standard—phetecopies—will—be—pro—
wided—at—{amountr—ecents—per—page)) charges for copies are provided in
a fee schedule available at (agency office location and web site ad-
dress) .

(c) A records request form is available for use by requestors at
the office of the public records officer and online at (web site ad-
dress) .

(d) The public records officer or designee may accept requests
for public records that .contain the above information by telephone or
in person. If the public records officer or designee accepts such a
request, he or she will confirm receipt of the information and the .
substance of the request in writing.

AMENDATORY SECTION (Amending WSR 06-04-079, filed 1/31/06, effective
3/3/06)

WAC 44-14-03001 "Public recoxrd" defined. For most public re-
cords, the courts use a three-part test to determine if a record is a
"public record." The document must be: A "writing," containing infor-
mation "relating to the conduct of government" or the performance of
any governmental or proprietary function, "prepared, owned, used, or
retained" by an agency.((*)) Effective July 23, 2017, records of cer-
tain volunteers are excluded from the definition. RCW 42.56.010(3)
(chapter 303, ILaws of 2017).

(1) Writing. A "public record" can be any writing "regardless of
physical form or characteristics." RCW ( (42-3+7-020441))) 42.56.010(3).

"Writing" is defined very. broadly as: ".. handwriting, typewriting,
printing, photostating, photographing, and every other means of re-
cording any form of communication or representation((+)) including,

but not limited to, letters, words, pictures, sounds, or symbols, or
combination thereof, and all papers, maps, magnetic or paper tapes,
photographic films and prints, motion picture, film and video record-
ings, magnetic or punched cards, discs, drums, diskettes, sound re-
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PROCEEDINGS
NANCY KRIER: Good evening, everyone. My name
is Nancy Krier. I am the Assistant Attorney General for
Open Government in the Washington State Attorney General's
Office.

Today is October 4th, 2017. 1It's about 6:03,
according to the clock up there. We're here to conduct the
public hearing in order to receive comments on proposed
amendments to several public records model rules and
comments in Chapter 44-14 WAC. We filed what's called a CR
102, proposed rule making, in the Washington State
Register. Copies of the CR-102 are available on the table
or when you come up and speak, and then we have spare ones
in the back. They're also available on our website.

I'm the delegated hearing officer to take your
testimony here today. We will accept both oral comments,
and we'll have you come up and speak at the mike, as well
as written comments. So if you brought copies of written
comments, go ahead and drop them off with us. We'll take
those as well. You can also do both written and oral.
That's fine too.

We have a court reporter here today, so we are
making a record of this. And the comments that you make
here today, oral or in writing will be part of the rule

making record. So we will close the record after this
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hearing.

If you'fe going to do oral comments, we have
sign-up sheets at the back. As people come in, they'll
also probably be signing up. Make sure you speak your name
clearly and spell it for the record so we have a correct
spelling. And if you use any unusual phrases in your
testimony also, iﬁ would be a good idea to spell those as
well. And speak clearly and slowly enough so we can make a
clear record and so we can all hear you. I would also ask
if you are speaking of a specific WAC, and if you have the
WAC number handy, that would be a helpful part of the
record as well.

We're going to start off with a 12-minute time
limit per person. I want to make sure everybody has a
chance to talk. And then apparently some people are also
still on their way. We will be here until 8:00, so if you
wanted to add additional comments after your initial time,
that's fine too. Again, we will end by eight o'clock. If
needed, we will take a short stretch break. I don't know
if we'll need it, but that may happen. And we will be
putting the written comments on our office's website.

So I hope that's pretty clear and pretty
straightforward. So I have the first list here, and then
I'm going to sit down so I can listen to all of you more

comfortably. So Mr. Howard Gale?
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HOWARD GALE: Howard Gale, G-a-l-e, from
Seattle. I did send in written comments by the deadline of
the 29th. And what I would like to do is just expand on
that a little bit. Unfortunately, I'm not going to be able
—-— I can refer to the pages. I'm not going to be able to
refer to the actual WAC numbers.

What I would like to do is just step back for a
second. Three of the items that I pulled out are actually
related in my written comments, and thét has to do with
what are called customized services that an agency might
provide, original digital format for records, and also the
way searches are done, what the methods are, the
methodology of a search.

The way these are related is, for example, right
now in Seattle in July there were new orders put in place,
which very much mirror these current proposed rules. The?
have a provision for customized services, which can become
very expensive. The problem with customized services 1is
oftentimes what is called a customized service is actually
the proper way one should do a search.

So as a concrete example, I had a problem back in
2014 with the City in which I waé looking for a set of
emails on the topic of home -- They actually went to
individuals within the Department of Seattle Center and

asked them to look for these different terms and asked them
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to search their e-mails. The result was a very incomplete
production of records, because’people failed to search
attachments. They didn't look at documents. A lot of
things were missed.

Now what ended up happening is I went to court.
The City in court claimed that the reason that they
couldn't produce documents is because they had to use very
expensive and very specialized forensic tools. So what
this is trying to claim is to search an e-mail, we need
very specialized forensic tools.

I have been working with computers since the '70s.
Very commonly available free software can be gotten to do
these kind of searches. So I'm concerned about the issue
of customized services because of that, because very often
it's abused as a way of avoiding what would be a simple
search method. So this gets me to the antiquated search
methods which are actually elaborated on, on page 20, 26,
and 27. Actually, page 20. I'm sorry. A lot of these
search methods would be appropriate if we were living in
the '70s or '80s, but certainly by the time the '90s, 2000s
came, almost everything is done in Word documents,
PowerPoint, databases, e-mail. Those are searchable on a
server, and they can be searchable independent of the
operating system, how the server is run, or what the nature

of the records are. And I can get into more details, if
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it's required, but that's a way to simplify searches
instead of actually trying to somehow mesh what would be a
'70s file cabinet approach with the reality of the digital
world that we live in now. And so a lot of these rules, I
think, are somewhat antiquated because they really are
trying to bridge a gap which shouldn't exist.

Which gets to my other point. On page 36, 37 it
talks about nothing in the PRA obligates an agency to
disclose records electronically. That is completely wrong.
It has to be wrong. Metadata is not something mystical.
So, for example, Seattle right now has a provision where,
if you want metadata, that's something subject to a
customized charge. That is wrong. The reason when I get
an e-mail I want the e-mail in a digital format is I can
tell who actually sent the e-mail, who it was sent from,
the actual time. There is a lot of information in the
digital format which is not obtainable if e-mails are
simply printed out.

So I would argue that actually there is numerous
supreme court decisions that say the opposite. There is
something that obligates the record be disclosed
electronically, and that actually is a Spokane case, the
Neighborhood Alliance. There is something that requires
electronic disclosure. If that's the way the record was

made, that's the way it should be produced for public
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records. So just to sum up what I was trying to say here,
issues of digital format and electronic production,
customized services and the method and the way in which a
search is done are all intricately tied together. A lot of
the problems that stem from those issues could be obviated
if searches were done correctly. And that is what I would
suggest is initial searches should always be done on a
server. There is going to be very, very rare cases now
where an agency doesn't have a central server that provides
everything. So that's one point.

The other thing I wanted to talk about is there is
also the notion of treating multiple requests from a
requester as a single request. That is highly problematic.
In 2014 I presented in one e-mail four very separate
independent requests that were itemized and bulleted. The
City decided to sum all that up in one word, and the Court
actually found that the City had the right to do that.
This is now codifying a very bad tendency that agencies
have, which is to say I can ignore what the four
things are. I think it's this. So treating multiple
requests from requesters as a single request is bad.
Seattle has already put that provision in place in July.
The issue of bot requests ié also poorly defined. In the
proposed rules on page 16, it says potentially two requests

in 24 hours could be considered a bot request. You do have
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wording in there that suggests that one has to think a
little more about more than just the number of requests.
Seattle has taken that format rule and actually codified it
in July. Multiple requests from the same requester within
24 hours can be considered a bot request. That's a
problem. I often have four or five requests, because I
want to make them limited and clear and separate. So the
bot issue, I think, is a problem.

And one other very important thing: There's a
statement in there for agencies to use subjective
discretion in deciding what records relate to a specific
request. So, again, I'm sorry. I don't have the exact WAC
or page. But your rules state: When a request uses an
inexact phrase such as, quote, all records relating to a
topic such as property tax increase, the agency may
interpret the request to be for records which directly and
fairly address the topic.

That can't possibly be good. I think if someone
asks for all records related to a property tax increase, I
think that stands by itself. So do we really want to give
the agency the opportunity to actually say, oh, the e-mail
for the meeting with Mr. Smith to talk about tax increase
for property taxes isn't related to the tax increase. So
this is very problematic if we're giving an agency the

ability to decide what is related. And, again, there is

Northwest Court Reporters * 206.623.6136 * Toll Free 866.780.6972
Page 277




10

1.1

1.2

13

14

15

16

i i)

18

19

20

21

22

23

24

25

Public Records Act Model Rules Public Hearing - October 4,

2017

actually supreme court decisions on that.

And the final thing, I just want to get back to the
search issue. Very often -- in the proposed rules is a
suggestion. And we have the same thing. We have modelled
a lot of this in the City of Seattle. There is a
suggestion for protocol in a big agency to go to executive
aides, secretaries, and assistants and say these are the
things we need to look for. The problem that raises is am
I going to be willing, if I know someone is trying to
embarrass my boss, am I going to be willing to actually
freely search and disclose those records. It puts
employees in a very —-- in an impossible position. So,
again, I go back to what I suggested at the beginning.
When you do have blind, simple algorithmic searches based
on the terms that are supplied on a server, you obviate a
lot of the problems. You're not relying on ten different
assistants in ten different offices trying to figure out
what they are looking for. Because again, in 2014 when
that procedure was done in Seattle, it failed miserably.
About 80 percent of the records that were ultimately
disclosed in the first three tries with the City failed to
disclose for those reasons. I'll stop there.

NANCY KRIER: Thank you. Mr. Crittenden?
Yes. My name is William John Crittenden. I'm

an attorney in Seattle, and I am also a board member of the
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Washington Coalition for Open Government, which is called
WAYCOG (phonetic) or WCOG. The Washington Coaiition
submitted written comments earlier today, and I delivered a
paper copy to the Attorney General as well at the beginning
of this hearing.

The big point I would like to make is that the
existing rules are actually considerably narrower in scope
than the rules that are required by the plain language of
RCW 42.56.100. I think every hearing officer and city
attorney in the stéte needs to go back and actually read
that statute carefully and see what it says. If you delete
out the language that was added in the '90s related to the
legislature, it says: "Agencies shall adopt and enforce
reasonable rules and regulations" consonant with the intent
of this chapter to provide full public access to public
records, to protect public records from damage and
disorganization, and to prevent excessive interference with
the essential functions of an agency. Such rules and
regulations shall provide for the fullest assistance to
inquirers, and the most timely action upon request for
information.

This provision of the PRA is from the original 1972
initiative. 1It's never been changed. The PRA was enacted
at a time, as Howard pointed out, that we had paper records

in file cabinets, and we got very comfortable with the idea
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that, if we go down to the DCLU on Second Avenue and pull a

file out of a file cabinet and find out everything that
anyone who works for the City of Seattle had said about my
client's project. To do the same inquiry in 2017 is a
nightmare, because the records are scattered all over the
place. They're in e-mail, which no one bothers to
organize. There are e-mails that don't even have proper
subject lines. The drafters expected public records to be
kept organized. They could not have envisioned that you
would deploy e-mail systems and let people pile up 30- 40-
50,000 items in their inboxes without clearing them out.
But that is not what the PRA contemplated, and it is not
lawful.

To comply with Section 100 of the act, agencies
must adopt and enforce rules that keep their records
organized. And these rules need to take into account the
possible need to redact and reduce those records in
response to a PRA request. That is what the statute means
by the most timely possible action on a public records
request. It means if your process, the way you are
creating and organizing records, is a nightmare to produce
under the PRA, you're doing it wrong.

Now, the statute clearly says —-- I believe this is
section 120 -- that agencies are not permitted to charge

requesters for locating records or preparing for

Northwest Court Reporters * 206.623.6136 * Toll Free 866.780.6972
Page 280




10

1.

12

13

14

15

16

1%

18

18

20

21

22

23

24

25

Public Records Act Model Rules Public Hearing - October 4, 2017

inspection. The agency bears that cost, énd that should
give the agencies the incentive to keep their records
organized. Unfortunately, in many cases where there's a
public official who is not actually going to pick up the
tab, they don't organize them, because that just makes it
harder to find out what they're doing. And they don't care
if ten years from now they get a $150,000 PRA judgment
against them because their e-mail didn't get disclosed at a
time it mattered.

We have not actually found any agency that has
actually adopted the rules contemplated by Section 100 in
the PRA. I have made explicit requests for your rules
adopted under RCW 42.56.100 to any number of agencies and
never received anything. What I get is retention schedules
and things like that.

Now, we have proposed a new section 3004 that will
actually put some teeth into the requirement that agencies
organize their records. We also propose a section 060 that
addresses the problem subject to common exemptions. Now,
this is just a first cut. It's important to note that it's
not my job and it's not Washington Coalition's job to tell
agencies how to organize their records. I'm here to point
out that agencies are not complying with Section 100 of the
act, because they don't have these rules, and their records

are a nmess.
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Existing 44-14-3001 has a problematic discussion of
séarching in it, and that needs to be eliminated. "Search"
is a legal term of art that means very different things
under the PRA, and it doesn't put forth the method. And f
don't like to see people arguing with lawyers énd throwing
these terms around loosely.

And this brings me to one of the most significant
problems that we see with the way agencies interpret the
PRA. Over the past few years, I have seen several
erroneous constitutional attacks on the PRA, all of them on
a similar theory that somehow the PRA is unconstitutional
or unenforceable because the records are in the possession
of some public official who has them on their iPhone, even
though they know they're not supposed to do that. There's
even a Law Review article that takes the position that the
PRA is unenforceable with respect to such records.

In our comments we explain, hopefully for the last
time, that the right and duty of agencies to maintain
control of their own records is a function of other areas
of the law. The right of an agency to own, control, and
retrieve its own records did not pop into existence in
1972. Agencies have overlooked their obligation to assert
control over their own records, because the main agency
lawyers who are involved in this area of practice have

spent the last four or five years trying to kill the PRA.
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So it's no accident that they have totally forgotten that,

oh, yeah, there's proper law. There's employment law.
There's a criminal statute that makes it illegal to destroy
or abscond with public records.

One little comment in there. It says an agency
might be required to get the records back. We don't know
how that happens. Take that out. The purpose of the model
rules is to tell agencies how to comply with the PRA. And
those rules should address not having records on someone's
smart phone in the first place. If a public records
officer finds that someone has been using their smart phone
and won't let them search it, talk to your legal advisor,
and they can deal with the problem.

I would make this point one more time, just in case
anybody is listening. The Public Records Act creates a
legal obligation to go and get the records and produce a
copy. Don't go looking for how you get the records back
from a crooked public official who is using their.i—Phone
under the PRA, because it's not there. Charge them with a
crime. Threaten to fire them. Take them to the auditor.
Do whatever you have to, to get your records back. Stop
attacking the PRA.

I would like to touch on a few other details.
There's actually several provisions of the existing rules

and they are listed on page 5 of our letter that actually
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misstate what Section 100 says. In several cases they
paraphrase the requirement of adopting rules out of
existence. They turn them into a principle of false
assistance and blah, blah, blah. No. The statute says
what it says, and we propose revising the rules so they
actually do what they're supposed to do.

We have proposed a clarification to section
44-14-020(3) to state that the PRA officer will ensure that
the rules adopted by the agency are actually enforced.
Gasp. We propose a Section 3004 which says, for the most
part, agencies should prohibit the use of personal
electronic devices and accounts. If a public official
needs a device or account to do their job, they should have
one provided by the agency, and it should be maintained by
the agency, and they have no expectation of privacy in it.

Moving forward to 4006(3). Agencies should always
make an electronic copy of whatever they produce, period
stop, no exceptions. If you do it any other way, they're
doing it wrong. Paper is a dying, antiquated technology
that belongs in boxes. When you get a PRA request for
paper, you scan it once and put the paper back in the file
never to be disturbed ever again.

Unfortunately, the existing fecords still have a
discussion of this concept of "reasonably translatable,"”

which is not really a correct conceptual framework when
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you're talking about paper. And we have préposed revising
the rules when they talk about paper records. What the
rules say is you scan them. Now you've got a PDF. You
don't have to ever talk about what paper is under the PRA
ever again, because paper is back in the box. So the rule
is in 2017, I don't care if you are a fleet control
district in the tiniest part of Washington state, go get a
scanner and a copy of Acrobat.

And, finally, I propose revisions to Section 0504
to clarify something that I had to sué Snohomish County
over ten years ago, which is a dapabase is a public record.
It can be copied onto a large hard drive. It can be
redacted by someone who knows what they're doing. And in
several places there are rules that are written in such a
way that it implies that that's not possible or that what a
requester has to do is ask for customized access. And that
is not correct. A database can be copied, and a database
can be redacted. 1In fact, a database is by definition the
easiest type of record to redact, because it is a giant
electronic matrix of already normalized data.

Unfortunately, somebody convinced the court of
appeals in 2012 that you can redact the database by
printing it out on paper. To that I would make the point
that incorrect statements of fact about technology in a

judicial opinion are not precedent. They're just wrong.
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If a Luddite judge says I think we redact it by firing up
the old steam engine, you ignore them, because they don't
know what they're talking about. As soon as they say
something about the law, we have to listen to them. But
all the incorrect statements about technology in all of our
existing judicial opinions are just junk that we can ignore
because -- you look it up -- legal points have precedent,
not erroneous factual statements like you redact a database
by printing it on paper.

I think I have covered all the points I wanted to
cover, and it looks like I have used up my 12 minutes. So
I thank the Attorney General for considering all these
comments. They were quite a lot of work by a number of
people. Thank you.

NANCY KRIER: Next we have Toby Nixon.

TOBY NIXON: Good evening. I'm Toby Nixon.
I'm the president of the Washington Coalition for Open
Government and also a member of the Kirkland City Council.
I'm here tonight in my capacity as president of the
coalition. I greatly appreciate the effort that has gone
into preparing this draft update of the model rules to.
align them with recent statutory and case law changes. And
I especially want to acknowledge all the efforts that Nancy
Krier has put into this effort. Thank you for seeking to

make it easier for both agencies and requesters to
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understand how this important part of our government
accountability system is supposed to work.

Some of my colleagues, including Mr. Crittenden,
who has already spoken, will discuss the coalition's
comments on other areas of the rules, but I would like to
focus my remarks on the management of work queues for
public records requests.

I was deeply involved personally in creating
Kirkland's system for processing records requests, and it
was one of my top priorities when I ran for city council.
I appreciate that the Attorney General recognizes the work
we have done in Kirkland is a best practice to the extent
that you would admit some of it in the model rules and
promote it to other agencies to make it easier to adopt as
their own.

I am concerned that the description of what we do
in Kirkland is incomplete as the proposed rules are now
drafted. Only really one part of the Kirkland way of doing
things is described, and I have some concerns about that
one. That part has to do with the categorization of
requests, which is in Section 40. It is referred to in
several places as prioritization or priority categories.
The fact is that a categorization, as we practice it in
Kirkland, is not prioritization. The only category that

has an implication of priority is category 1, which is only
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used to designate requests that are kind of a drop
everything life or death emefgency. These are extremely
rare. In fact, they are so rare that in the four years
Kirkland has been using our system, we have never had a
category 1 request. And I verified that at 3:00 p.m. today
by calling our city clerk.

All the other categories are not about priority at
all but about assessing the volume of records, the
complexity of retrieval, the amount of review and redaction
required, if attorneys are likely to be involved, those

sorts of things. And in fact the proposed rules include a

very complete list of those considerations. But I think
it's important to emphasize -- and there may be some just
minor wording changes that could be made. The

categorization of a request is not an excuse to delay
unpleasant requests. You don't get to ignore category 5
requests. Category 5 means big and complicated, not lowest
priority. 1It's not a way to delay requests. Categories
are a way to ensure that small routine requests don't get
blocked behind large complex requests in the work queue.

So I would really like to see the implications in
the current text that categorization is equivalent to
prioritization be omitted. But I also want to add that --
and this is my main point. In addition to categorization,

there are a number of other things that agencies need to do
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if they want to handle public records requests the way
Kirkland does. First and foremost, they must culturally
commit to the principle that providing public records is an
essential service to the public that shows the agency's
commitment to accountability and builds trust that enables
doing all the other important things the agency does.
Agencies must understand there is demand for public records
and being committed to keeping up with that demand over
time, even though in some instances some delays may occur
when there are épikes in demand. Agencies must thoroughly
understand the resources used for records requests and be
committed to providing the resources to meet the ongoing
average level of demand. They can't be allowed to delay
production of récords by chronically and intentionally
under-resourcing their public records function.

Agencies must carefully measure their performance
in producing public records and track it over time. 1In
Kirkland, our public records staff presents a performance
report to the city council every six months, including the
number of requests outstanding at the beginning and at the
end of the period so we can see whether the queue is
growing or shrinking, the number of requests that were
processed, the average time needed to respond to requests
by category. The council uses this data to ensure that

resources are allocated to meet the demands as they trend
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over time. Agencies must have clearly defined processes
for how the queue of pending work is managed, including
some principles like first-in, first-out.

Nondiscrimination is a key principle of the Public Records
Act. They do, of course, need to be able to process
requests out of sequence when work gets blocked on earlier
requests, but they do have to ensure that they aren't
accused of favoring or disfavoring particular requests when
they do that.

Agencies must be fully transparent with requesters
and the general public about their public records request
function, such as posting logs of pending requests so the
public can see for themselves where their requests are in
the work queue so it's not a mystery. The agencies must be
as accurate as possible in estimating the time required to
produce records and keep requesters informed of changes in
those estimates. I think that last part is addressed in
the draft rules now.

So to pull all that together, the real key is
tracking of performance and having a commitment to level of
service. And that's really kind of missing from the rules
right now. But without that, if an agency were to be sued
under RCW 42.56.550(2) for making an unreasonable time
estimate, they would not be able to show to the Court that

they have applied a reasonable level of resources to meet
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their typical level of demand for disclosure of records.
They also would not be able to show that they had met the
mandate in 42.56.100 to adopt and enforce reasonable rules
and regulations that provide full public access to public
records or that provide the fullest assistance to inquirers
and the most timely possible action on request. If people
aren't tracking their performance, they won't be able to
demonstrate any of those things.

So whether or not you decide to retain the
categorization element in the model rules, I would
recommend that you include more about the measurement of
demand and performancé and the importance of regular review
by the governing body or authority of the agency to ensure
that sufficient resources are available to the agency's

public records function to meet the typical and expected

‘demand for records. And this should include agencies that

are spending less than $100,000 a year processing public
records, which is the vast majority in the state.
The new bills that were passed earlier this year
did create some new reporting requirements for those
agencies that process a large volume, but that doesn't mean‘
only those agencies should be tracking that data,
particularly when it comes to their level of performance.
You have received a ton of comments, some of which

will surely conflict. And I don't envy your task of trying
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to get through'them all. There are probably people who
would have commented but just didn't get the word in time.
In some sense, I think that we ought to think about
upgrading the State's mechanism for informing people about
rule-making actions. But to the extent the process permits
it, I will commit that the coalition would gladly
collaborate with the Attorney General's Office on resolving
the comments that you have received and producing the next
draft.. We are at your disposal. Thank you very much.
NANCY KRIER: Thank you. I may be
mispronouncing your name. I'm sorry. Shadrach?

SHADRACH WHITE: Shadrach. I'm just here to

observe.

NANCY KRIER: Oh, you're just here to observe.
No problem. Kathy George.

KATHY GEORGE: K-a-t-h-y, G-e-o-r-g-e. And
I'm speaking tonight on behalf of Allied Daily Newspapers
of Washington. And I do have a written submission, which I
will hand to you after I'm done reading from it. The
general theme of the comments revolves around using these
model rules to convey to agencies that their primary
purpose is to provide the fullest assistance to requesters
and the most timely possible action on request.

So you will see in our rather lengthy attachment a

number of suggested revisions that reiterate and expand
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upon what that responsibility should look like. I won't go

into every comment in detail, but I'll touch on some of the
larger points. One of the suggestions in the letter is,
first of all, to more clearly distinguish between the model
rules‘and the comments that are intended to provide
explanation of the rules. Another recurring suggestion in
these comments is to clearly distinguish, more clearly
distinguish among the separate duties imposed by 42.56.100
and that is to distinguish between providing full access to
public records, preventing disorganization of records,
preventing damage to records, and providing the most timely
possible action, which are all distinct responsibilities
that are sometimes conflated in the existing and proposed
model rules.

The comments also suggest giving more heft to these
model rules as they pertain to those duties. So, for
example -- and I think you heard Bill talk about this --
the model rules dealing with preventing disorganization of
records should prescribe that agencies will use filing and
labeling and searchable technology to make it easier to
find records that are requested. The existing rules on

preventing damage to records are aimed, it seems, mostly at

‘'requesters and not letting requesters damage records. I

think the intent of that statute is that the agency is

going to prevent damage to records by following retention
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schedules and by preserving records while requests are
pending. So there are some suggestions to make that more
clear.

Another thing that the comments highlight is the
need to distinguish between the responsibilities in
42.56.040 and the responsibilities under Section 100. 040
is a statute that is designed to prevent the need to even
make a records request. It obligates agencies to
proactively make available, either as part of their own WAC
regulations or in a prominent place at their central
office, those rules and policies and plans and adoptive
goals that affect the public. And the model rules seem to
misconstrue the statute as something that merely requires
identifying a records officer and saying how public records
can be requested. So the comments suggest that 040 should
be implemented through model rules that make clear.what the
responsibility is.

And the comments also proposed to eliminate the new
sections on categorization due to a number of concerns
about them, one of which is that the proposed rules seem to
assume that every request is going to go into the queue and
is going to be categorized before any even initial search
takes place. The model rules should actually encourage
agencies to answer every request immediately, if possible,

or within five days, if possible, because that's consistent
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with providing the most timely possible action and the
fullest assistance.

So the categorization scheme, if you will, that's
laid out in the model rules basically needs to be
overhauled or just eliminated. And as Toby said, I think
that you will find a willingness to work with you on that
overhaul.

Another recurring concern throughout these model
rules is that they don't recognize that requesters do have
the option of being anonymous. And another set of comments
addresses retrieving records from personal devices. As it
is, the proposed model rules discuss records on personal
devices as part of the definition of public records. It
really should be a separate model rule, and it should be a
rule that is expressed in imperative terms, not what
agencies should do but what their employees and officials
shall do to ensure that public records on personal devices
are made available upon request.

Another concern explained in the comments has to do
with the discussion of a third-party notice. The proposed
rules are concerning for a number of reasons. In general,
they seem to encourage notification of third parties for
the purpose of shifting the burden of proving exemptions
from the agency to a private party. In particular, there

is a statement that a third party notice shouldn't be given
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unless the agency reasonably believes the records are
exempt. But if the agency reasonably believes the records

are exempt, it should be asserting that exemption itself,

.and that gives the requester the choice of either

challenging that exemption claim or not. But if the
agencies simply shifts the burden to a third party to
assert that exemption, then everybody ends up in court,
which is inefficient and a way of slowing down access to
records, should they prove to be not exempt.

There are also some comments about emphasizing the
need for specific explanation of exemptions when records
are withheld. And I would just reiterate what Toby and
Bill said about the process. That is, Allied Daily
Newspapers of Washington is concerned that at this public
hearing there is a rather small number of people who are
able to make it here at 6 o'clock on a weeknight, and these
are rules that will affect the entire state, the entire
public. And so we would encourage you to continue the
process, at a minimum to circulate a revised proposal,
before making a final decision. Thank you for listening.

NANCY KRIER: That's our last speaker who
signed up, but I understand one is -- oh, no.

MR. THOMPSON: I'm Rowland Thompson,
R-o-w-l1l-a-n-d, T-h-o-m-p-s-o-n. I'm executive director of

Allied Daily Newspapers and the Washington Newspaper
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Publishers Association. I don't want to go over the points
that were raised by the previous speakers, including our
attorney, who was speaking for us, but I would like to
expand a little bit on the last point that she made, and I
asked her to do that.

I'm a denizen of this process, and I'm here in
Olympia all the time. And I go to rule-making hearings
often, a couple of times a month, and those hearings are
discrete to that agency. They might be about a process
involving a discharge permit, or they might be about how
interest is calculated on a Department of Revenue issue, or
they might be about how construction is going to be done on
a particular project or a standard of some kind of a
singular agency. This is a unique process, and it's unique
in its breadth and its recommendation to be used throughout
state government and throughout local government. When I
talk to my members and to the members of the Washington
Newspaper Publishers Association, not one of them was aware
that this was happening, and it will have major impact on
them and on their readers. And it behooves the Attorney
General as the people's lawyer, I think, to take this
farther afield and to publicize it further. The
implications of this are wide reaching, and they're wide
reaching and they're long reaching in time. This last set

of rules was in place for almost a decade, and these will
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probably be in place for about that similar period of time.
And the larger amount of input that you can get and buy-in
from the public ahead of them being finalized and published
I think is very important here, because local governments
from the largest to the smallest will be relying upon
these. Agencies of a single person up to King County will
use these as the model for them to rely upon when they
adopt their rules, their governing boards will.

I actually talked to a couple of people involved in
local government, and they were not aware that this was
going on. This is a process that's sufficient for people
who are practitioners in an area with an agency. It's
really not sufficient for something that's of this breadth.
It may fulfill the requirements of your agency, but I
really don't think it fulfills the requirement of the
Attorney General as the arbiter of these issues and you as
a public counsel for that office. And I hope that you
would considér as you move forward with this that you would
actually hold further hearings around the state for people
locally to be able to get them, rather than to having a
travel a great distance and not having them publicized as
fully as they probably should be.

We have submitted written comments. You'll get
them electronically, and that will make it easier to work

with. We're critical, but we want to be helpful, and
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hopefully we can come to something that we can all agree
on, hopefully in this process we will look at like the desk
books that were done by the bar association back in
previous iterations. We have some strong opinions, and we
would like to be heard, needless to say. Thank you.

There is someone who is coming and is stuck on the
other side --

NANCY KRIER: That's what I heard. I don't
know if anyone else wants to speak. We can take a stretch
break.

SHADRACH WHITE: My name is Shadrach White,
S—h—a—d—r—a—c—h, last name White like Snow White. I know
there is a lot of strong opinions about the Public Records
Act. In full disclosure, I own a software company, and I
have been following this quite closely. There's other
software companies that have a lot bigger head start in
trying to help solve this problem. But I just wanted to
state for the record, I spent two and a half weeks
traveling around our state. I went to every county. I
went to as many incorporated cities as I could, and I met a
lot of really, really great city clerks, public records
officers, and records managers who work extremely hard.
They are overwhelmed, and they are in a lot of cases
overworked. And so I just -- I don't hear that voice here

at this hearing. I think it's important that it's put on
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the record that there are a lot of public servants that are
trying to do a very diligent job. And I think that they
deserve recognition. And that's all.

NANCY KRIER: Okay. I think we'll take a
break.

(Break in proceedings from 6:54 p.m. to 7:03 p.m.)

NANCY KRIER: We're back on the record. If
you can state your name and spell anything you think might
be need to be spelled.

JOAN MELL: Thank you. My name is Joan Mell.
I'm an attorney in Fircrest, Washington. I am here before
you to really encourage careful consideration of any rule
making around the Public Records Act based on my advocacy
for individuals who believe in transparency. It has been
my experience that transparency makes a tremendous
difference in holding government officials accountable.

I am the attorney who represents Mike Ames and

Glenda Nissen in Pierce County. I wanted you to be aware
of the background of what's currently happening in Nissen
IT so you can make sure to be attentive to the arguments
that Pierce County is bringing forward and how those might
influence how you finally implement any of your rule
changes. I think Pierce County has taken the unique
position of arguing that post Nissen I the supreme court

has created a new definition of the rule of public record.
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And they so argue. It's a very interesting briefing that's
before Judge Lanese here in Thurston County on whether or
not Mark Lindgquist has sufficiently met the affidavit
requirements in Nissen II that were set forth in Nissen I.
And their contention is that Nissen I, the supreme court
upheld the privacy of public officials and that they had
determined that the only basis for disclosure of any text
messages that were on a personal device would be measured
by whether or not that public official used the device,
slash, technology, slash, individual text for purposes of
carrying out the duties of the prosecutor as defined by the
prosecutor. So we are engaged in quite a discussion before
Judge Lanese on whether or not that's what the supreme
court did and then how he's going to then enforce his
determination that Mark's declaration was insufficient.

So we're waiting to see. But that's why I'm here.
I want to make sure that, one, the AG is nowhere near
adopting that principle, ‘because it's wrong. It's wrong in
so many ways. The supreme court did not redefine the
meaning of a public record. The "prepared," "used,"
"retained," "owned" stili are in the statute, and the
supreme court never applied the definition to any texts.
So that's important to me.

It's also important to me to share my personal

belief that Nissen I didn't open up the universe to
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obtaining text messages. In a practical matter, it said
personal devices aren't a way that you can hide public
records. But at the same time, the practical reality of
being able to obtain text messages, it's virtually
impossible to get them. And that's why —-- the reason that
texts are even employed in Nissen I and II is that I have
been trained to notify the carrier when you were interested
in phone records and text messaées as soon as you knew you
were interested in them so that the carrier would have put
a hold on them.

Now, I didn't know when I did it that somehow the
universe where that goes to at Verizon was established for
criminal law enforcement purposes, but the prosecutor's
office threw in my face at the Nissen litigation that
somehow I had done a heinous.offense by sending a
preservation request to Verizon because I wasn't a law
enforcement agency and I had no right to do so.

The Supreme court never touched that issue, and I
don't think it's going to be an ongoing issue. But as a
practical matter, unless you send a preservation hold
request to a phone company and you know who the phone
company carrier is for the text messages, those text
messages are gone. It's very rare for a public official,
even in a personal capacity, to have a continuous storage

capacity with their phone company where they're saying hold
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‘my text messages. And my experience in interaction with

Verizon, in fact, in that case has been that they don't
want to be in this universe either. They don't want to be
sitting on a bunch of personal information for individuals.

So in the context of private technology, we're
still dealing with a very volatile record that's easily
dispensed with. And that's why I am supportive of the
agencies taking a very firm stance and elected officials
taking a very firm stance that they just simply are not
going to text when they're conducting the public's
business. It's hard for them to manage. It's hard for the
agency to manaée, and it's better to just not create that
kind of record.

And that's also the bottom line. 1It's the choice
to actually communicate in writing that gives us the right
to look at their activities. So it's the fact that we're
dealing with a record as opposed to some sort of nebulous
communications or oral communications. So if they're going
to decide that they need to convey information in words on
paper in a digital format, it should be done in a digital
format that can be recovered and stored and preserved for
as long as the retention requirements allow or require.

I think there should be some precaﬁtions in these
rules adopted. And training should necessarily include and

recommend that public officials recognize that the mere
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fact that it's transitory, as they like to tell me all the
time, isn't a reason to delete it and get rid of it after a
request has been made in particular. And it's not a reason
to just completely dispense with your text right after it's
created.

I don't know if people have talked about the
Sacramento case that came out today, but I read a review
this morning that there is a judicial determination about
spoilage of evidence at issue down in Sacramento where an
official for the second time deleted text messages in
relationship to his communications about a developer who
was trying to get the permitting requirements. The first
time he did it, the judge said shame on you. This time
they are saying sanction and spoliation. But again, the
government lawyers are involved saying that's the most
speculative accusation to make against this public
official, that he deleted these transitory text messages
intentionally knowing that he was destroying a public
record, even though he had been told not to do it
previously.

So I'm seeing in this universe a lot of histrionics
around whether you need to keep things and don't need to
keep things. And you do. You just do, and it shouldn't be
about, oh, it's just quickly deleted or it was just a quick

little message. I am embroiled in whether or not a
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communication relates to or was used by a public official.

And I think the state archivist has done a really
good job in adapting the retention schedule definition of
what is a public record and merging that with the PRA
definition in a way that just says, if you're talking about
work, it's work related. And this whole concept that
something is political or not, everything in government is
political, especially with something like Mark Lindquist.
So to the extent you can incorporate in your rules the
education and training, and recommendations for policies
that simply put off limits destroying this kind of stuff or
not retaining this kind of stuff is really essential. And
then please, please, please don't buy into the fact that
there is a narrower definition of a public record.

NANCY KRIER: Thank you. ’

JOAN MELL: I'm happy to answer any questions.

NANCY KRIER: No, this is your chance.

JOAN MELL: Okay.

NANCY KRIER: Thank you. We are going to be
here until 8:00 just in case anybody else —-- just for the
record, we did not only provide notice by formal filings,
but we did, as I was discussing with some others on the
break, media releases. We tweeted out about these rules.
We sent e-mails. We posted it on our website.. So there

has been multiple platforms to get the word out to
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associations as well as individuals about these rules. So
I appreciate all of you coming here tonight, but there were
many notices.

HOWARD GALE: Thank you for a second bite of
the apple. Howard Gale from Seattle. So I just want to
get three things that I didn't really address, and they're
kind of slightly more complex issues. One is the -- it's
been touched on today, repeated confusion around 42.56.100,
the protection of public records and public access. In
your rules and again in your proposed rules -- I don't have

the page -- you state, quote, an agency should devote

"sufficient staff time to processing requests.consistent’

with the act's requirement that fulfilling requests should
not be an excessive interference with the agency's other
essential functions.

I think that is actually a gross misrepresentation
of 42.56.100. 42.56.100 says: Consonant with the intent
of this chapter to provide full public access to records,
to protect public records from damage or disorganization,
and to prevent excessive interference with the other
essential functions of the agency.

I think another way of reading that is that there's
a duty to preserve and organize records -- and this was
spoken to a number of times today -- there's a duty to

preserve records to not excessively interfere with the
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other functions of an agency. I think the way that it's
worded in your current proposed rules, it actually
encourages an agency to hire maybe one incompetent person
that can't get the job done, and then they can appeal to
the Court and say, you know, this is just interfering with
our function. |

So it goes back to the issue that's been raised
repeatedly, and that is this is kind of an essential part
of democracy. It's about transparency. We wouldn't say in
a fire district we're having too many fires, so we just
can't provide fire services. If there's a need for |
transparency, then agencies need to figure out.a way to get
that fulfilled. And, again, it was spoken to earlier, a
lot of these problems could be resolvable by proper
searches and proper organization of records.

And then the other thing I want to get to is
installments. Installments is noted on page 20, 26, 27.
And there's a conflict here. The original PRA, up until
2005, so from '72 to 2005, it stated: .Public records shall
be available to any person for inspection or copy. An
agency shall, upon request for identifiable records, make
them properly available to any person. That's the full
statement.

In 2005, 33 years later, there was one clause

including: If applicable, on a partial or installment.
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basis as records that are a part of a larger set. This is
the problem. I have now submitted numerous public records
requests to Seattle, and I'm hit with, here's your first
installment. In two months, you'll get your first
installment. I'm now working on my third installment, and
after five months, no indication when the last installment
will be. No indication of how many installments there will
be. Now the problem is I don't think that clause that was
added in 2005 somehow subverts "make them promptly
available."” I know there's a recent decision .in both Hikel
and Hobbs that says your only requirement right now, as the
appeals court understands it, is for an agency to provide
the first installment in a timely fashion. That is a
problem, and that is encouraging agencies to use this
installment ploy to avoid production.

So right now I'm on my third installment, and I
have no idea. It could be a year, two years off. And what
do I do? If I take the City of Seattle to court, they say
Mr. Gale hasn't been patient. He's not waiting for
installment number 563. So I think the installments issue
is a very serious concern.

And then the last point briefly is the 30-day issue
of picking up documents I think for -- we have lawyers. We
have newspaper organizations. There's also average

citizens. That's why the Public Records Act was passed in
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'72, to empower average citizens. If an average citizen
goes on vacation, if there is health issues, if there is
family issues, having that 30-day requirement is an
unnecessary burden, and it often gives an agency the chance
to do a reset and say, okay, we're going to start over. So
that's it. Thank you.

NANCY KRIER: Do we have any other sheets? I

don't think so. So we'll go off the record now and see if
anyone —-- I'll stay here until 8:00 to see if anyone else
comes. If you want to stay with us, that's fine. I

haven't ordered pizza, but if you don't want to stay, I
won't take any offense. Sp we'll go off the record.
(Off the record from 7:18 p.m. to 8:00 ﬁ.m.)
NANCY KRIER: So we're back on the record.
It's now 8:00 p.m., and there is no one else signed up to
testify, so we're closing out this evening's hearing
record. Thank you.

(Proceedings concluded at 8:00 p.m.)
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