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Continuing Best Practices for Schools Regarding
Transgender and Gender Nonconforming Students

State Policy

It is the policy of the State of Vermont that all Vermont educational institutions provide safe,
orderly, civil, and positive learning environments. Harassment, hazing and bullying have no
place and will not be tolerated in Vermont schools. No Vermont student should feel threatened
or be discriminated against while enrolled in a Vermont school. 16 V.S.A. § 570.

State Law

An owner or operator of a place of public accommodation or an agent or employee of such
owner or operator shall not, because of race, creed, color, national origin, marital status, sex,
sexual orientation, or gender identity of any person, refuse, withhold from, or deny to that
person any of the accommodations, advantages, facilities, and privileges of the place of public
accommodation. 9 V.S. A. § 4502(a).

Background

Many questions arise for students and school staff when considering the best supports for
transgender and gender nonconforming students. These sample procedures are designed to
provide direction for schools to address issues that may arise concerning the needs of
transgender and gender nonconforming students. All students need a safe and supportive
school environment to progress academically and developmentally. Administrators, faculty,
staff, and students each play an important part in creating and sustaining that environment.
Schools should be proactive in creating a school culture that respects and values all students
and fosters understanding of gender identity within the school community. These practices are
intended to help school and district administrators take steps to create a culture in which
transgender and gender nonconforming students feel safe, supported, and fully included, and
to meet each school’s obligation to provide equal educational opportunities for all students.
These practices are intended to help schools ensure a safe learning environment free of
discrimination and harassment, and to promote the educational and social integration of
transgender students. These procedures do not anticipate every situation that may occur and
the needs of each student must be assessed on a case-by-case basis. Every student and school is
unique and building administrators should discuss these issues with students and their families
and draw on the experiences and expertise of their colleagues as well as external resources
where appropriate.

School Climate and Transgender or Gender Nonconforming Students
A national survey conducted 2013 found that 74.1% of lesbian, gay, bisexual and transgender
(LGBT) students reported having been verbally harassed in the previous year, 36.2% physically



harassed, and 16.5% physically assaulted.! In a different national survey in 2011 found that 51%
of respondents who were harassed or bullied in school reported attempting suicide, compared
with 1.6% of the general population.?

The procedures are based on the following core principles of educational access and equity for
all students:

i. All students have a gender identity which is self-determined.

ii. All persons, including students attending school, have privacy rights.

iii. All students have a right to feel safe at school.

iv. All students have a right to a school environment free from discrimination.

Best Practices require schools to adopt a student-centered focus regarding transgender and
gender nonconforming students. No single policy, approach, or accommodation will apply
in all circumstances. Schools must determine supports for transgender and gender
nonconforming students on a case-by-case basis, informed by the individual student’s needs.

Definitions

e “Cisgender” refers to a person whose gender identity corresponds to their assigned sex
at birth.

e “Gender Identity” means an individual’s actual or perceived gender identity, or gender-
related characteristics intrinsically related to an individual’s gender or gender-identity,
regardless of the individual’s assigned sex at birth.3

e “Gender expression” refers to the way a person expresses gender to others in ways that
are socially defined as either masculine or feminine, such as through behavior, clothing,
hairstyles, activities, voice, mannerisms or body characteristics.

e “Gender nonconforming” or “gender creative” people are those whose gender-related
identity and/or gender expression do not conform to the social expectations or norms for
a person of that sex assigned at birth. Other terms that can have similar meanings
include gender variant, gender expansive, gender fluid, or gender atypical.

e “Gender stereotypes” refers to stereotypical notions of masculinity and femininity,
including expectations of how boys or girls represent or communicate one’s gender to
others, such as behavior, clothing, hairstyles, activities, voice, mannerisms, or body
characteristics.

e “Transgender” is a term which describes an individual whose gender identity or gender
expression is different from the individual’s assigned sex at birth.

1 GLSEN, 2013 National School Climate Survey: The Experiences of Lesbian, Gay, Bisexual and Transgender Youth in
Our Nation’s Schools, xvii (2014).

2 Jaime M. Grant, et al., National Center for Transgender Equality and National Gay and Lesbian Task Force,
Injustice at Every Turn: A Report of the National Transgender Discrimination Survey, 3, 45 (2011).

31 V.S.A. §144, Gender identity defined.
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e “Gender transition” refers to the experience by which a transgender person goes from
living and identifying as one’s assigned sex to living and identifying as the sex
consistent with one’s gender identity. A gender transition often includes a “social
transition,” during which an individual begins to live and identify as the sex consistent
with the individual’s gender identity, with or without medical treatments or procedures.
[“Transition” refers to the process by which a person socially and/or physically aligns
their gender expression more closely to their gender identity and away from that
associated with their assigned sex at birth.]*

e “Sexual Orientation” refers to a person’s emotional and sexual attraction to other people
based on the gender of the other person. Sexual orientation is not the same as gender
identity. Not all transgender students identify as gay, lesbian or bisexual, and not all
gay, lesbian and bisexual students display gender nonconforming characteristics.’

Discrimination/Harassment

Harassment of a student on the basis of sex can limit or prevent a student from participating in
or receiving educational benefits, services or opportunities. Gender-based harassment may
include acts of verbal, nonverbal, or physical aggression, intimidation, or hostility based on sex
or sex stereotyping. For example, harassing a student for failing to conform to stereotypical
masculine or feminine notions or behaviors constitutes sex discrimination.

Complaints alleging discrimination or harassment based on a person’s actual or perceived
transgender status, gender identity or gender nonconformity should be handled in accordance
with the Policy on the Prevention of Harassment, Hazing and Bullying of Students. Schools are
required to adopt a policy for the prevention of harassment as least as stringent at the Secretary
of Education’s model policy. 16 V.S.A. § 570(b). The Secretary’s model policy can be found here:

http://education.vermont.gov/student-support/healthy-and-safe-schools/school-climate#hhb-
model-policy

Vermont law defines harassment at 16 V.S.A. §11a(26(A):

“Harassment” means an incident or incidents of verbal, written, visual, or physical conduct,
including any incident conducted by electronic means, based on or motivated by a student’s or
a student’s family member’s actual or perceived race, creed, color, national origin, marital
status, sex, sexual orientation, gender identity or disability that has the purpose or effect of
objectively and substantially undermining and detracting from or interfering with a student’s
educational performance or access to school resources or creating an objectively intimidating,
hostile, or offensive environment.

4 State of New York Policy Guidance, 2015
51d. (citing California School Board Association, Policy Brief: Providing a Safe, Nondiscriminatory School
Environment for Transgender and Gender-Nonconforming Students, 1 (2014)).
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Privacy

Except as set forth herein, school personnel should not disclose information that may reveal a
student’s transgender or gender nonconforming status. Under the Family Educational Rights
and Privacy Act (FERPA), only those school employees with a legitimate educational need
should have access to a student’s records or the information contained within those

records. Disclosing confidential student information to other employees, students, parents, or
other third parties may violate privacy laws, including but not limited to FERPA. Transgender
or gender nonconforming students have the ability, as do all students, to discuss and express
their gender identity and gender expression openly and decide when, with whom, and how
much of their private information to share with others.

Schools should work closely with the student and family, if appropriate, in devising an
appropriate plan regarding the confidentiality of the student’s transgender or gender
nonconforming status that works for both the student and the school. The support of the
student’s family may vary. In adopting a student-centered approach, a school can best support
a transgender student by involving the student regarding how and what information about the
student is shared within the school and between the school and the student’s home. Some
parents may be very supportive and advocate for the student with the school. Other students
may not have a supportive home environment. In those cases, schools should develop a plan
for information sharing which supports the student, while balancing a parent’s right to
information. Any plan for sharing information must comply with all applicable laws,
regulations, policies and guidelines. Privacy considerations may also vary with the age of the
student.

In some cases, transgender and gender nonconforming students may feel more supported and
safe if other students are aware of their gender identity. In these cases, school staff should work
closely with the student, families and other staff members on a plan to inform and educate the
student’s peers. It may also be appropriate to engage external resources to assist with
educational efforts.

A list of additional resources and information can be found at the end of this document,
including contact information for Outright Vermont (a local support organization) and the
Vermont Human Rights Commission, which investigates claims of discrimination under
Vermont’s anti-discrimination laws.

Official Records
For grades 9-12, the transcripts of all students must be permanently maintained; academic
records may be permanently maintained. See State Board of Education Rule 2113.

To the extent that the school is not legally required to use a student’s legal name or sex assigned
at birth on school records and other documents, the school should use the name and gender
preferred by the student. This may require the school to maintain two sets of records (one with
the student’s legal name and sex assigned at birth kept separate from routine school records) to
avoid inadvertent disclosure.
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With respect to student medical records, school nurses and other licensed professionals need
accurate and reliable information in order to ensure that the student receives appropriate care
and to enable them to coordinate care with other health providers or licensed professionals, as
well as to file health insurance claims with other organizations such as Medicaid. Nurses are
required to accurately document clinical information relating to a patient and are also required
to keep patient health records confidential. In the case of a transgender student, a school nurse
should use the student’s chosen/preferred name, and should use the student’s birth name only
when necessary to ensure the student receives appropriate care and to enable the school nurse
to coordinate care for the student with other health care providers or licensed professionals, as
well as to file health insurance claims.

Under FERPA, students who are 18 and older or parents of students under 18 may request a
change to the student’s name and gender in educational records based on a claim that such
records are incorrect, misleading or a violation of privacy. A student’s permanent pupil record
should be changed to reflect a change in legal name or gender only upon receipt of
documentation that such legal name and/or gender have been changed pursuant to applicable
law.

For a legal change of gender, the student must provide a birth certificate indicating the
student’s legal gender. 18 V.S.A. § 5112 (2011).

In all cases, in order to ensure that records accurately reflect circumstances in effect at the time
each record was made, that record can be cross-referenced, and in order to maintain the
confidentiality of the student’s transgender status to the extent possible, the former name
and/or gender will be maintained in archived data in the AOE’s central database.

Names/Pronouns

Students should be addressed by school staff by the name and pronoun corresponding to their
gender identity. Students are not required to obtain a court ordered name and/or gender
change or to change their pupil personnel records as a prerequisite to being addressed by the
name and pronoun that corresponds to their gender identity. To the extent possible and
consistent with these guidelines, school personnel should make efforts to maintain the
confidentiality of the student’s transgender status. For those students who undergo gender
transition while attending the same school, it is important to develop a plan for initiating use of
the preferred name and pronouns consistent with the student’s gender identity. The plan can
also include when and how this is communicated to students and their parents, staff and other
individuals within the school community (i.e., substitute teachers, bus drivers, athletic coaches,
etc.)

Within the school or school district when a transgender or gender nonconforming student new
to a school is using a chosen/preferred name and gender identity, their birth name and assigned
sex should be kept confidential by school and district staff. If a student has previously been
known at school or in school records by his or her birth name, the school administrator should
direct school personnel to use the student’s chosen/preferred name and not the student’s birth
name. To ensure consistency among teachers, school administrators, substitute teachers and
other staff, every effort should be made to immediately update student education records (for
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example, attendance records, report cards, Individualized Education Programs, etc.) with the
student’s chosen/preferred name and appropriate gender markers and not circulate records
with the student’s birth name and assigned sex.

Student IDs should be issued in the name that reflects a student’s gender identity.

Sports and Physical Education

Transgender and gender nonconforming students are to be provided the same opportunities to
participate in physical education as are all other students. Generally, students should be
permitted to participate in physical education and sports in accordance with the student’s
gender identity. Participation in competitive athletic activities and sports will be resolved on a
case-by-case basis. Schools should refer to the Vermont Principal’s Association
Activities/Athletics Policies: Article 1 Section 2.

Restroom and Locker Room Accessibility

The use of restrooms and locker rooms by transgender students requires schools to consider
numerous factors, including, but not limited to: the transgender student’s preference; protecting
student privacy; maximizing social integration of the transgender student; minimizing
stigmatization of the student; ensuring equal opportunity to participate; the student’s age; and
protecting the safety of the students involved.

A transgender student should not be required to use a locker room or restroom that conflicts
with the student’s gender identity.

Schools may consider including gender neutral restrooms into the design of new construction
and/or building renovation.

Gender Segregation in Other Areas

As a general rule, in any other circumstances where students are separated by gender in school
activities (i.e. overnight field trips), students should be permitted to participate in accordance
with their gender identity. Activities that may involve the need for accommodations to address
student privacy concerns will be addressed on a case-by-case basis considering the factors set
forth above.

AOE gratefully acknowledges the assistance of Outright and GLAD in the creation of these best
practices.

Legal References

Title V, Section B, 504 of the Rehabilitation Act of 1973, 29 U.S.C. §794 et seq.;
Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d;

Family Educational Rights and Privacy Act; 20 U.S.C. §1232g;

Public Accommodations Act, 9 V.S.A. §§4500 et seq.;

Education, Classifications and Definitions, 16 V.S.A. §11(26);(30)(A);(32);

Sample resources from Vermont and other states:

Best Practices for School Regarding Page 6 of 9 %
Transgender and Gender Nonconforming Students
(Revised: February 23, 2017)


http://www.vpaonline.org/cms/lib6/VT08001199/Centricity/Domain/11/VPAPOLICIESupdated3-26-15.pdf
http://www.vpaonline.org/cms/lib6/VT08001199/Centricity/Domain/11/VPAPOLICIESupdated3-26-15.pdf

e Outright Vermont: www.outrightvt.org

e The Vermont Human Rights Commission: http://hrc.vermont.gov/
e GLAD: http://www.glad.org/

California

California School Board Association, Policy Brief: Providing a Safe, Nondiscriminatory School
Environment for Transgender and Gender-Nonconforming Students
http://www.csba.org/~/media/E68E16A652D34EADA2BFDCD9668B1C8F.ashx

District of Columbia
http://dcps.dc.gov/publication/dcps-transgender-and-gender-non-conforming-policy-guidance

New York
http://www.p12.nysed.gov/dignityact/documents/Transg GNCGuidanceFINAL.pdf

The Human Rights Campaign, in collaboration with the ACLU, the NEA, Genderspectrum
and NCLR

http://hrc-assets.s3-website-us-east-1.amazonaws.com//files/assets/resources/Schools-In-
Transition.pdf
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Frequently Asked Questions

1. What happens when a student transitions at school and requests that school
personnel not share information with the parent(s)?
School personnel should analyze each situation using a student-centered or student-
focused approach. If the student feels more supported and safe in transitioning at
school and does not want this information shared with the parent (or guardian), school
personnel should honor the student’s request. Transgender and gender nonconforming
students may not have talked to their families about their gender identity for reasons
including safety concerns or a lack of acceptance. In order for a school to provide
information legally required to be shared with parents, may require the school to
maintain two sets of records. The student may request that all correspondence between
the school and the home use only the student’s legal name and assigned sex. School
personnel should discuss with the student first before discussing the student’s gender
identity with the student’s parent or guardian and how written communication with the
parent’s or guardian will refer to the student (preferred/chosen name and/or preferred
pronouns or legal name).

2. How have other schools handled the privacy of transgender and gender
nonconforming students?
In a case involving a student in Massachusetts, parents of a transgender male-to-female
elementary school student requested that only the school principal and the school nurse
be aware that the student was assigned the sex of male at birth. After a discussion with
the school principal, the parents agreed that the student’s teacher, the school secretary,
and the district superintendent would also be informed. In this situation, the school
principal kept the student’s birth certificate in a separate, locked file that only the
principal could access, and put a note in the student’s other file saying that the principal
had viewed the student’s birth certificate. In another situation, where a biological male
came to school after April vacation as a girl, the school principal and guidance
counselor, in collaboration with the student and her parents, developed a plan for
communicating information regarding the student’s transition to staff, parents, and
students. The plan included who was going to say what to whom, and when the
communication would take place.¢

3. Will all bathrooms and locker rooms require modifications to accommodate
transgender and gender nonconforming students?
Not necessarily. Any student may desire additional privacy in using a bathroom or
locker room. A transgender or gender nonconforming student may request additional

privacy within a locker room or other changing room. Similarly, other students may

6 Guidance for Massachusetts Public Schools, Creating a Safe and Supportive School Environment:
Nondiscrimination on the Basis of Gender Identity, Massachusetts Department of Elementary and Secondary
Education, 2012.
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request additional privacy in changing clothes in a locker room or changing area used
by a transgender or gender nonconforming student. These situations must be handled
with concern for the privacy concerns of all involved. In using a student-centered
approach, the transgender or gender nonconforming student may request a separate
space, or may not. In any event, a transgender or gender nonconforming student must
not be forced to use a separate space or use a space inconsistent with their asserted
gender identity. Schools may provide a single stall with a door or curtain to provide
privacy for any student who desires extra privacy within a common locker room or

changing area (or bathroom).
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