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'a. Introduction

Informed by the experience of t ravel l ing Canadians, and by recent advice proffered by tr :vel  insurance

special ists such as the author of the present memorandum (Cappon: Travel Insurance: The Urgent Need For

lmproved Regulat ion -  A Memorandum and Submission to the Canadian Counci l  of  Insurance Regulators,

March 2OI4l,  insurance regulators have been exercising di l igence in re-examining travel insurance processes

and problems. For this they meri t  plaudits from consumers and the industry.

Simi lar ly,  the Travel Health Insurance Associat ion (THIA's) advice to Canadians to take the process of t ravel

insurance very  ser ious ly  i s  we l l founded.

In the case of Ontar io,  current regulat ions have sought to reduce the tendency of insurers arbi trar i ly to void

contracts of t ravel lers through "warrant ies".  Revised regulat ions no longer permit  this type of f ree

interpretat ion.

Despite recent efforts of regulators, however,  i t  must be conceded that ser ious problems regarding travel

insurance contract voidabi l i ty remain; and this is the focus of this br ief  to provincial  regulators.

The key to fairness and eff ic iency in the travel medical  insurance industry may be summarised as fol lows:

THE CRITICAL ELEMENT IN ANY REGULATION OF MEDICAL TRAVEL INSURANCE IS THE IMPERATIVE OF

RECIPROCITY BETWEEN INSURERS AND CLIENTS. EQUIVALENT ACCOUNTABILITY MUST APPLY TO THE

ACCURACY, COMPLETENESS, AND TRANSPARENCY OF INFORMATION PROVIDED BY BOTH CUSTOMERS AND

TRAVEL INSURANCE COMPAN IES.

The considerable breadth of the voidabi l i ty problem may be captured anecdotal ly through two surveys. A

recent formal survey by THtA(1) indicated "IhatL8yo of respondents have inadvertent ly provided inaccurate

health information on travel health insurance forms." The inaccuracies would have been suff ic ient to void

the i r  insurance c la ims. "

The present author has carr ied out informal surveys among part ic ipants at conferences at which he has been

invi ted as expert  speaker.  Among a cumulat ive total  of  hundreds of at tendees, the major i ty made errors

suff ic ient to disbar them from coverage by insurer pract ices under current regulatory frameworks.

This br ief  is intended to indicate to regulators several  balanced solut ions. Preserving fairness for the

insurance providers whi le providing a f ight ing chance for consumers armed with a mechanism to contest

un fa i r  c la im den ia ls .
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2. Background

2.L Responsibi l i ty and consequences of error

The Travel Health Insurance Associat ion (THIA) 's advice to Canadians to take the purchase of t ravel insurance

very  ser ious ly  i s  we l l founded.  .  Ev ident  i s  an  ind iv idua l t rave l  insurance hea l th  survey  commiss ioned by

THIA(1) indicat ing that"1.8%o of respondents have inaccurately provided health information on travel health

insurance forms"- something that can void an insurance pol icy.

The f inal  word rests with the insurance provider who has the sole discret ion to determine whether there are

grounds to declare the contract nul l  and void; Their  customers may have purchased the insurance with the

utmost good fai th and due di l igence. Yet,  through no faul t  of  their  own, ran afoul of  a part icular insurer 's

unclear interpretat ion of what const i tutes a "mater ial  misrepresentat ion,, .

The penalty for even a tr iv ial  non-el igibi l i ty related misrepresentat ion or inaccuracy with most (but not al l )

insurers can be as i f  no coverage was purchased. The consumer wi l l  l ikely be responsible for paying their

own med ica l  b i l l s .

2.2 Insurance Regulat ions: Misrepresentat ion/Non-Disclosure -  Duty to Disclose

Are Ontar io 's current insurance regulat ions governing contract voidabi l i ty by insurers a fai led f ix for a former

simi lar issue? Government formerly sought to reign in insurers'  capacity to freely void their  customers
'pol icy contracts? l t 's my understanding that pert inent regulat ions in the current context of  the Insurance

Act (Ontar io) were enacted as a solut ion whereby "warrant ies" were formerly ut i l ized by some insurers to

such an extent that even tr iv ial  breaches lead insurers to declare pol icy contracts void. The revised

regulat ions no longer permit ted thistype of f ree interpretat ion. Instead, i t  replaced i twith language

conf ining the voidabi l i ty of  a contract to statements made by the appl icant,  which were "mater ial , ,  to the

contract.

Have we gone ful l  c i rc le where pol icy contracts are once again freely voided but now based on the insurers

free interpretat ion of a "mater ial  fact"?
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2.3 Vagaries of the Post-Claim Underwri t ing Process

Consumers need to be more cognizant of the uncertain nature of the Post-Claim Undenvri t ing process under

wh ich  most  ind iv idua l t rave l  po l i c ies  a re  purchased.

Insurance providers have downloaded the ini t ia l  responsibi l i ty of  underwri t ing onto their  customers. l t 's a

Do-l t-Yourself  (DlY) process. Based on the information provided by the insurer,  i t 's the customer who wi l l

in i t ia l ly determine i f  thev are el igible for coveraee (not the insurer) and often at what pr ice.

Essent ial ly,  issuance of a pol icy/cert i f icate is l imited, denot ing approval of  the consumers'  r ight to pay

premiums; Whether or not insurance coverage has been in force wi l l  be determined in the unl ikely event a

c la im is  submi t ted .

Furthermore, certain pol icy contracts may be unfair ly voided based on the insured not report ing a "change

of  hea l th "  over  a  s ing le  t r ip  o r  annua l  t r ip  p lan  over  a  one year  te rm.



Travel Insurance: The Urgent Need For lmproved Regulation Governing Contract Voidabil ity May 2015 Page l6

3. Key Considerations

3.1 The disclosure conundrum

Sect ion 308 (1)of the Ontar io Insurance Act st ipulates, in part ,  that appl icants must disclose "every fact

within the person's knowledge that is mater ial" .  Under the typical  appl icat ion process, this is a technical

impossibi l i ty.  Appl icants '  capacity for disclosure is r ig idly conf ined by the format preferred by insurers.

Of ten ,  c l ien ts  p lead:  " l jus t  want  to  be  up  f ron t  and te l l the  insurer  every th ing  I  know honest ly  about  my

health".  The harsh real i ty -  as this consultant regretful ly must convey to sincere consumers -  is that they can

only do so on the st i f led terms offered by the part icular insurer.  This natural ly induces anxiety.

In most cases, they must check "Yes/No" boxes or respond to formulated quest ions or decipher complex

po l icy  language.  On the  app l ica t ion ,  any  nar ra t i ve  added by  the  app l ican t  to  p rov ide  fu l l  and  comple te

disclosure or to further clar i fy an issue typical ly results in the appl icat ion being rejected out of hand by the

insurance prov ider .

3.2 The nature of fact

The Insurance Act fai ls to def ine a "mater ial"  fact,  s imply that the matter is a quest ion of fact " to be

determined by  the  cour ts " .  Where  does  tha t  leave consumers? In  lega l  l imbo.

3.3 Precariousness of resolut ion

Non-l i t igated resolut ion of a consumer's r ight to coverage is precariously lef t  balancing on a pin head.

3.4 f nsurers de facto arbiters of "fact"

I t  fol lows that Insurance providers are then able to create at wi l l  their  own customized versions of what

const i tutes a "mater ial  fact".  The end result  is that insurers may essent ial ly contract themselves out of

responsibi l i ty for their  c l ients ' inaccuracies. Pol icy wordings may vary referencing misrepresentat ion/non-

d isc losure  and may inc lude breach ing  any  or  a l lo f  the  fo l low ing  scenar ios :

Any inaccuracies, erroneous, incorrect,  incomplete statements or representat ions

(these typical ly go beyond el igibi l i ty requirements);

Charge a  h igher  p remium than was pa id ;

Where the insurer 's decision would have been "di f ferent".
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3.5 Uni lateral  determinat ion of outcomes

Cer ta in  po l i cy  cont rac ts  may open ly  asser t  tha t  the  insurer  has  the  un i la te ra lo r  a rb i t ra ry  r igh t  to  dec la re  the

contract nul l  and void for breach of a mater ial  misrepresentat ion. With other contracts,  i t  may be assumed

but they are si lent on this signi f icant issue.

3 .6  Unba lancedaccountab i l i t ies

Both the Insurance Act 's regulat ions and pol icy wording make the potent ial ly false presumption that a non-

d i s c l o s u r e o f a m a t e r i a l f a c t i s u n i q u e l y t h e f a u l t o f t h e a p p l i c a n t .  I n s u r e r s a r e d e f a c t o c o n t r a c t e d o u t o f

responsibi l i ty for having provided the pre-requisi te information required for consumers to avoid the

arbi trary rescission of pol ic ies. Depending on the ethics of the insurer and the qual i ty of the product,  the

consumer  may have been prov ided w i th  t ransparent ,  comprehens ive  and c lear  in fo rmat ion  wh i le  the i r

competi tors may have provided ambiguous, vague, misleading or information that is open to broad

interpretat ion.

I t  i s  l i ke ly  tha t  such compan ies  are  ab le  to  se l l  the i r  insurance more  cheap ly ,  thereby  ga in ing  a  s t rong

competi t ive advantage over those f i rms which deal fair ly with their  c l ients.  In travel insurance, therefore,

cynical  insurance f i rms are procuring an advantage over i ts ethical ly sensit ive competi tors.

There is a disincent ive against t ransparency to otherwise reputable insurance providers who would normal ly

supply requisi te information to cl ients at t ime of sale. But these companies would expect to pay out higher

claims, which in turn necessitate higher premiums charged. This puts them at a dist inct competi t ive

disadvantage as their  competi tors,  operat ing with infer ior ethical  standards, are able to offer lower

premiums,  ga in  inc reased marke t  share  -  wh i le  cont inu ing  to  deny  more  c la ims.

In  th is  contex tua l  imba lance,  insurers  may no t  be  mot iva ted  to  p rov ide  t ransparent  in fo rmat ion .  C la ims can

be -  and are  -  den ied  on  f r i vo lous  c r i te r ia  wh ich  the  app l ican t  and the i r  doc tor  may have deemed c l in ica l l y

insignif icant or based on minor pre-exist ing condit ions. Remedial  legislat ion would address this inequitable

and regressive imbalance. Insurance providers whose documentat ion was i l l -def ined, ambiguous and

subject to broad interpretation would be disallowed from voiding their customers' contracts.



Travel Insurance: The urgent Need For lmproved Regulation Governing contract Voidabil ity May 2015 Page l8

4. Current Status

post claim underwri t ten insurance and Incidental  Sales Products, distr ibuted through an al ternat ive

channe l ,  a re  now proposed as  prov id ing  many canad ian  consumers  access  to  insurance tha t  wou ld

o therw ise  be  unava i lab le  to  them.  Th is  p rocedure  may indeed o f fe r  add i t iona l  op t ions .

However,  based on the foregoing analysis,  our assumption is that this incidental  process for sale of t ravel

insurance w i l l  lead  to  inc reased f requency  o f  c la im den ia ls .  Many insurance prov iders  w i l l  sw i tch  to  the

alternat ive method since i t  reduces underwri t ing costs.  But they wi l l  retain abi l i ty to manage the claims

process. And in that process, regulators must insure that,  whi le bad behaviour does not prof i t ,  c laims are not

den ied  in  ins tances  in  wh ich  the  c l ien t  has  ac ted  in  good fa i th  and w i th  due d i l igence.

Let us place the debate on post Claim Underwri t ten Insurance in context and then give i t  a more accurate

epithet:  "Do-i t -Yourself"  Underwri t ing.

In  November  200g,  cc lR and c tsRo issued a  jo in t  paper  en t i t led  " lnc identa l  se l l ing  o f  Insurance Repor t " '

The disingenuousness of segments of the industry was i l lustrated by the fact -  highl ighted in the report  -  that

the  insurance indus t ry  s imp ly  den ied  tha t  "Pos t  C la im Underwr i t ing"  ex is ted  in  Canada '  From our

perspect ive, i t  was al ive and is st i l l  f lour ishing in Canada. The fol lowing information is a quote from that

report :

, ,The debate generated around post claim underwri t ing is of s igni f icant concern to the ISIWG and is an

interest ing example of these complexi t ies. l t  is the understanding of some stakeholders that the consumer's

el igibi l i ty for coverage is val idated at the t ime of the claim - a pract ice known as "Post-Claim underwri t ing" '

yes, but are they val idated at the t ime of appl icat ion by the insurers? The insurance industry states that this

prac t ice  does  no t  ex is t  in  canada and tha t  app l i ca t ions  are  immedia te ly  underwr i t ten  i f  e l ig ib i l i t y  ques t ions

are answereo correct ly.  Meanwhi le insurers apply a-pract ice known as "claim invest igat ion" where they

va l ida te  the  d i f fe ren t  e lements  o f  a  c la im,  inc lud ing  the  va l id i ty  o f  the  answers  prov ided to  the  e l ig ib i l i t y

quest ions. This pract ice sometimes reveals that el ig ibi l i ty quest ions should have been answered di f ferent ly

at the t ime of appl icat ion and that the proper answers would have ini t iated a more extensive underwri t ing

process. lnsurers then have an opportunity,  depending on the si tuat ion, to void the contract and'  at  the

same t ime,  the  c la im" .

The insurance industry 's argument as advanced is purely dr iven by semantics. The insurer general ly does

NOTdo in te rac t ive  underwr i t ing .  In  the  case o f  t rave l insurance,  i t ' s the  consumerwho has to  dec ide  w i th

the  e l ig ib i l i t y  responses  whether  they  are  e l ig ib le .  There  is  no  doub le-check ing  by  the  insurer  to  va l ida te
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their  customer's responses and typical ly no secondary underwri t ing is offered. Moreover,  insurers may void

pol ic ies for not only misanswered "El igibi l i ty" issues but also responses of a more tr iv ial  nature (non-

el igibi l i ty issues).  The real i ty is very straight forward. The process by which the insurance industry is

describing as not a "Post-Claim Underwri t ing" system is unarguably a Do-l t -Yourself  (DlY) underwri t ing

process. Based on the information provided by the insurer,  i t  is the customer who wi l l  in i t ia l ly determine i f

they are el igible for coverage and i f  so at what pr ice.

Cal l  the process what you wi l l .  The nomenclature of Do-l t -Yourself  (DlY) -  rather than Post-Claim

Underwri t ing or Point of  Claim Underwri t ing -  is much closer to the real i ty that consumers face'  (See

appendix:  "At a glance: the do-i t -yourself  underwri t ing process") By whatever name, the process entai ls al l

the usual potent ial  r isks of untrained individuals performing tasks for which they receive l i t t le or no training.

Stat ist ics on just how many medical c laims are denied ranked by demographic groups is unavai lable to the

pub l ic .

From our own observat ions and considerable experience, we would put that f igure at a signi f icant ly higher

number than the 18% quoted in the THIA survey for those appl icants who inadvertent ly provided inaccurate

health information of their  Health Insurance Forms - thereby potent ial ly voiding their  pol ic ies. I  have

categorized ambiguous, misleading, i l l -def ined medical quest ions with the highest l ikel ihood of leading to a

cont rac t  be ing  vo ided under  the  fo l low ing  ques t ion  c lass i f i ca t ions :

a)  T ime Warp

b) Tip Of The lceberg

c)  The Numbers  Game

d)  Your  Guess  ls  As  Good As  Mine

e) Catch Al l

f )  Back To Bir th
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5. Policy Options And Recommendations

The cr i t ical  element in any regulat ion of medical  t ravel insurance is the imperat ive of reciproci ty

between insurers and cl ients:  equivalent accountabi l i ty must apply to the accuracy,

completeness, and transparency of information imparted by both customers and travel insurance

providers.

ln our br ief  to CCIR, in the sect ion on opt ions and recommendations" (Cappon, 2Ot4),  we observed that that

insurers must be governed by equivalent standards of disclosure of "mater ial  facts" as those that apply to

cl ients.  In the case of insurers, this means that quest ions and interpretat ions of pol ic ies must be suff ic ient lv

clear as to el ic i t  accurate responses from honest appl icants.

The revisions to the insurance legislat ion proposed in this sect ion wi l l ,  i f  implemented, accomplish the key

goal of  reciproci ty.  They wi l l  ensure pari ty and fairness of the insurance contract with respect to dut ies of

both part ies to disclose facts mater ials to the pol icy.

The issues of "mater ial i ty" is central  to the proposed revisions. Legislators should amend relevant sect ions of

the Act such that whatever is designated in the Act as being a "mater ial"  to the contract would apply equal ly

to both part ies. Thus, the insurer would be in a posit ion to void the contract i f  mater ial  facts were breached

by the insured. Conversely,  i f  the insurer fai led to provide the mater ial facts to the cl ient then the insurers

would be barred from rendering the contract inval id.

Append ix  2  ou t l ines  the  key  po in ts  o f  the  cur ren t  insurance ac t  (Ontar io )  per ta in ing  to  d isc losure  in  t rave l

insurance cont rac ts .  l t  i s  these po in ts  tha t  requ i re  mod i f i ca t ion .

When the language contained in current legislat ion is augmented or subst i tuted by the fol lowing

wording (as edited into appropriate legal terms),  the amended legislat ion wi l l  have ful ly achieved

the reciprocal nature of the contract that has become'exigent.

5.1 Misrepresentat ion and Non-disclosure

Dutv to disclose: an insurer shal l  disclose to the insured every fact within the insurer 's knowledge that is
mater ia l  to  the  insurance.

Non-disclosure bv insurer:  i f  an insurer fai ls to disclose or misrepresents a fact mater ial  to the insurance, i t

may no t  render  the  cont rac t  inva l id  as  aga ins t  insured .

R igh ts  o f  the  insured:  any  fac t  o r  omiss ion  o f  the  insurer  resu l t ing  in  imper fec t  compl iance w i th  any
provisions of this Act does not render a contract voidable
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Mater ial i tv,  how decided: the quest ion of mater ial i ty in a contract includes any fact,  error,  omission,

inaccuracy, mlsstatement,  incorrect or incomplete statements or representat ions where disclosure of the

mater ial  fact would have inf luenced the judgment of a reasonable insurer or insured ei ther with respect to

-Sett ing the premiums payable for that part icular pol icy; or

-Determining accePtable r isk; or

- D e t e r m i n i n g t h e e x t e n t o f c o v e r a g e w h i c h w o u | d b e i n s u r e d

5.2 More Expl ic i t  Warning Labels

In our earl ier br ief  (Cappon, 2014, sect ion 8.7),  we recommended more expl ic i t  warning labels relat ing to

mater ial  misrepresentat ion and condit ions of voiding of contracts by insurers. Please see Appendix |  (At a

Glance etc. .)  for detai ls regarding information that insurers should be required to provide as components of

warn ings .

In  summary ,  these de ta i led  no t ices  to  c l ien ts  shou ld  be  consp icuous ly  documented by  insurers  th rough

several  means:

a )

b)

c )

Marke t ing  mater ia l ;

Pol icy contract;

"Acknowledge and Consent Declarat ion" signed by the insured'

5.3 Mandate Col lect ion And Publ ishing Of Data On Claim Denials

Our  p rev ious  br ie f  to  CCIR (Cappon,2014)  recommended the  mandat ing  o f  co l lec t ion  and pub l ica t ion  o f

claim denial  data, part icular ly with the DIY underwri t ing process, by which coverage is only val idated at the

t ime o f  c la im.  consumers  wou ld  be  in  a  more  favourab le  pos i t ion  to  de termine the  po ten t ia l fo r  c la ims

being honoured i f ,  pr ior to purchase, insureds were provided audited data from insurers.

S ince  my or ig ina l  repor t  in  March  2014,  the  Trave l  Hea l th  Insurance Assoc ia t ion  (THIA)  has  pub l ished what

some cou ld  cons ider  dub ious  s ta t i s t i cs  on  ind iv idua l  c la im den ia ls .

THIA appears to be relying on a survey commissioned of KPMG which could be chari tably character ised as

f lawed in i ts methodology and sub-opt imal in i ts interpretat ion by some in the industry.  One could

reasonably have expected that a business founded on actuarial  science would present a more factual report .

A major f inding indicated that the vast major i ty (95.3%l of canadians who purchased travel health had their

c la ims pa id .
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Among the methodological deficiencies of the analysis:

l t  is based on a "nat ional onl ine survey of 1. ,007 Canadians conducted September

11,h- l-2th, 2O].4" .  There is the possibi l i ty of  select ion bias: how were the 1,007

selected ?

Why are  there  no  independent  aud i ted  s ta tements  o f  c la im den ia l  by  the  insurers  o r

-a t  min imum -  ma jor  insurers?

In  the  TH|A-commiss ioned s tudy ,  d id  the  5% repor t ing  den ia l  inc lude those

Canad ians  who had the i r  c la ims den ied  due to  non-e l ig ib i l i t y?  Th is  da tum is  o f

cr i t ical  s igni f icance: even though voiding is one of the pr imary reasons for c laim

den ia ls ,  somet imes insurers  may no t  inc lude these in  the i r  den ia l  s ta ts  on  the

spurious grounds these pol ic ies in effect "did not exist"  and were retroact ively

resc inded (vo ided) .

In the survey, categorizat ion by demographics (age bands) would be essent ial '

Sen io rs  wou ld  be  expec ted  to  have a  much h igher  den ia l  ra te  due to  a  more  complex

purchase process and typical ly more pre-exist ing medical  condit ions.

ca tegor iza t ion  o f  med ica l  insurance f rom Tr ip  Cance l la t ion ,  baggage,  e tc .

Strat i f icat ion of c laim denials based on:

percentage of voided pol ic ies by age groups (for non-el igibi l i ty or change of health

reasons);

percentage of c laim denied for customers ' fai lure to meet pre-exist ing stabi l i ty

requirements;

Other  reasons .

The s tudy  ind ica tes  tha t  S138 mi l l ion  was pa id  in  c la ims to  103,000 t rave l le rs  =  S1,339.80  per  c la im.  We

would  need to  segment  the  number  o f  c la ims den ied  by  demograph ic  g roup and the  va lue  o f  those c la ims.

Insurers  may pay  smal l  c la ims bu t  la rger  ones  may be  more  prob lemat ic .

F ina l l y ,  as  ind ica ted  in  th is  b r ie f ,  my in fo rmal  da ta  ind ica te  tha t  a  much h igher  p ropor t ion  than the  18%

admitted by the survey made inadvertent inaccurate responses.

Interpretat ion of the survey by THIA:

One must ask whether THIA has been responsible in i ts publ ic interpretat ion of the survey results '
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After release of the study, president of THIA at the t ime was quoted in a major Toronto newspaper ( ' )  as

stat ing lhat:  " !4To fals i f ied the appl icat ion";  and yet apparent ly only "half  did so to get a cheaper rate".  So

what was the motivat ion for the balance of the 7% who also fals i f ied their  documents? Are they

pathological  l iars?

This same art ic le quoted the President as saying of those consumers who had their  c laims denied " ly ing is a

strong word.. . let 's say they're intent ional ly making a mistake".

l f  th is comment is accurately reported, i t  would be construed as facet ious, f l ippant and derogatory to travel

insurance honest customers.

The sal ient observat ion on data col lect ion was made in the previous br ief  (Cappon 2014, sect ion 8.7)) and i t

bears repeat ing here: "certain insurers may prefer not to col lect data on the prevalence of c laim denials

based on the issues raised in this monograph. The reasons are: not being expl ic i t ly aware absolves them of

an ethical  responsibi l i ty to al ter prAct ice; al ter ing pract ice towards fair  and ethical  approaches may not be

seen as advantages for unethical  f i rms; publ ic relat ions problems that may ensue."

The mandat ing  o f  co l lec t ing  and pub l ic ly  re leas ing  accura te  and comparab le  da ta  on  t rave l insurance c la im

denials is fundamental  to industry publ ic accountabi l i ty and to a properly reciprocal relat ionship between

c l ien ts  and insurers .  l t  i s  our  s t rong recommendat ion  tha t  insurance regu la to rs  in  Canada mandate  co l lec t ion

and publ icat ion of such data, including strat i f icat ion of these data by demographic group and region, as wel l

as  insurance f i rm.
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6. Conclusion

In our previous brief to CCIR (Travel Insurance: The Urgent Need for tmproved

Regulat ion -  A Memorandum and Submission to the Canadian Counci l  of  Insurance

Regufators, March 20141, we offered options that would eventuate in a more balanced
process for the underwrit ing of travel insurance - one that would be advantageous

both to consumers and to the industry.

The current br ief ,  in response to developments s ince our in i t ia l  submission, and to

efforts by regulators, brings the issue of "post-claim underwritten" insurance

products into sharper focus. We have shown that:

-  Post-claim underwri t ten insurance products, whi le carrying some advantages, wi l l  undermine sales

o f  t rad i t iona l  p roduc ts ,  as  an  un in tended consequence

- Insurers may wel l  escape underwri t ing costs whi le st i l l  benef i t ing from claims prof i ts

- Under the claims process respect ing these products, many honest consumers wi l l  cont inue being

innocent  v ic t ims o f  den ied  c la ims

- Most signi f icant ly,  remedial  legislat ion of the type expressed in this br ief  would address this

inequitable and regressive imbalance. The thrust of  regulat ion must be that insurance providers

whose documenta t ion  is  i l l -de f ined,  ambiguous or  sub jec t  to  b road in te rpre ta t ion  wou ld  be  den ied

abi l i ty to void customers'  pol icy contracts.  Through the rebalancing suggested here, both the

indus t ry  and i t s  c l ien ts  can f lour ish .
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8. Appendix I

At A Glance: The Do{t-Yourself (DlY) Underwrit ing Process

Potential clients must be made aware of the consequences, as follows, of the

uncertain nature of the Post-Glaim Underwrit ing process (DlY), under which most

individual travel policies are marketed.

Insurance providers have downloaded the ini t ia l  responsibi l i ty of  underwri t ing onto their
customers. l t 's a Do-l t -Yourself  (DlY) system. Based on the information provided by the insurer,
i t 's the customer who wi l l  in i t ia l lv determine i f  they met al l  the el igibi l i ty requirements for
coverage and, i f  so, typical ly at what pr ice.

The transparency of the insurance product,  the information provided by insurers may be
comprehens ive  and c lear  and conc ise  or  may be  ambiguous,  vague,  i l l -de f ined,  leng thy  and
mis lead ing ;

By  a l l  means,  consu l t  your  doc tor  fo r  ass is tance in  comple t ing  the  app l ica t ion  (and poss ib ly  a
lawyer where required) but be aware that your physicians'  advice may not be accepted by the
claims examiner;

Know that s imply because you have a pol icy in hand doesn't  guarantee the r ight to coverage
unt i l  a claim is f i led and approved in this context,  at  c laim t ime, a consumer is vulnerable as
pol icy contract can be readi ly inval idated. This may occur i rrespect ive that the qual i ty of
support ing customer information provided by the insurer pr ior to the consummation of the
contract.  An "accurate response" by the insured may be open to a wide range of conceivable
inte rpretat io ns.

The insurance prov ider  w i l l  in i t ia l l y  typ ica l l y  " tuck  away"  the  app l ica t ion  in to  " the i r  back
pocket " .  On ly  i f  and  when a  c la im is  f i led ,  w i l l the  insurer  very  c lose ly  examine the  accuracy  o f
the  c la imant 's  fac tua l  d isc losures :

Based on  cur ren t  insurance regu la t ions  and typ ica l  po l i cy  word ing ,  i t  w i l l  be  the  insurance
provider who has sole discret ion to determine whether there are grounds to declare the
contract nul l  and void; Their  customers may have purchased the insurance with the utmost fai th
a n d d u e d i l i g e n c e .  Y e t , t h r o u g h n o f a u l t o f t h e i r o w n , r a n a f o u l o f a p a r t i c u l a r i n s u r e r ' s u n c l e a r
interpretat ion of what const i tutes a "mater ial  misrepresentat ion".

g) The penalty for even a tr iv ial  non-el igibi l i ty misrepresentat ion or inaccuracy with many (but not
al l )  insurers can be as i f  no coverage was purchased. The consumer wi l l  l ikely be responsible for
pay ing  the i r  own med ica l  b i l l s ;

Note :  Th is  i s  an  expans ion  o f  my recommendat ion  f rom my or ig ina l  submiss ion  advocat ing  under  8 .7  more
expl ic i t  warning labels.  l f  the foregoing language was incorporated with the appropriate legal language in

a )

b )

c)

d )

e )

f)
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"Acknowledgement and Consent Declarat ion",  i t  would go a long way to raise the awareness of the
consumers  to  the i r  ex t reme vu lnerab i l i t y  to  the  po ten t ia l  o f  a  c la im den ia l .

9. Appendix l l

Insurance Ac t ,  R .S.O.  1990,  c .1 .8

9.1 Duty to disclose

308. (1) an appl icant for insurance on the person's own behalf  of  and on behalf  of  each person to be
insured,  and each person to  be  insured,  sha l l  d isc lose  to  the  insurer  in  any  app l ica t ion ,  on  a  med ica l

examinat ion, i f  any, and in any wri t ten statements or answers furnished as evidence of insurabi l i ty,  every
fac t  w i th in  the  person 's  knowledge tha t  i s  mater ia l to  the  insurance and is  no t  so  d isc losed bv  the  o ther .

R.S.O.1990,C. t .8 ,S .308(1) .

9.2 Fai lure to disclose, general

(a) subject to sect ion 309 and 312, fai lure to disclose or a misrepresentat ion of such a fact renders a

cont rac t  vo idab le  by  the  insurer .  R .S.O.  j ,99O,c . l .g ,S .3Og(2) .

( l  bel ieve the sect ion below also pertains to travel insurance)

9.3 Materiality, how decided

T h e q u e s t i o n o f  m a t e r i a l i t y i n a c o n t r a c t o f  i n s u r a n c e i s a q u e s t i o n o f  f a c t f o r t h e  j u r y , o r f o r t h e c o u r t i f

there is no jury,  and no admission, term, condit ion, st ipulat ion, warranty or proviso to the contrary

conta ined in  the  app l ica t ion  or  p roposa l fo r  insurance,  o r  in  the  ins t rument  o f  con t rac t ,  o r  in  any  agreement

or  document  re la t ing  there to ,  has  any  fo rce  or  va l id i ty .R.s .o .L99o,c . l .g ,s  .124(6) .


