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6. On March 6, 2020, the Corporation approved Petitioner’s application for Housing
Credits. On July 9, 2020, Petitioner was invited to credit underwriting.

7. Under Rule 67-48.028(1), if an applicant cannot complete its development by the
end of the year in which the preliminary allocation of Housing Credits is issued, such applicant
must enter into a “carryover allocation agreement™ with the Corporation by December 31 of the
year in which in the preliminary allocation is issued. The carryover allocation may (under Section
42 of the Internal Revenue Code) allow the applicant until the end of the second year following
the year in which in the carryover allocation is issued to place the development in service. Rule
67-48.028 (2) requires an applicant to have a tax basis in a Housing Credit development that
exceeds 10% of the reasonably expected basis within 6 months of the date the Corporation issues
the carryover allocation agreement (the “10% test”), unless extended as provided in the carryover
allocation agreement, otherwise the Housing Credits will be deemed returned to the Corporation.!

8. In the Petitioner’s case, the Corporation mandated in the carryover allocation
agreement that (a) the Petitioner satisfy the 10% test no later than April 30, 2021, which deadline
was extended (after Petitioner paid the required fee to the Corporation) to October 26, 2021, and
(b) the Petitioner place the Development in service no later than December 31, 2022 (collectively,
the “Deadlines”). Petitioner must close on its construction and Housing Credit financing to acquire
the land and commencement construction in order to meet the 10% test; delays thereto imperil the
Development’s placed-in-service deadline. As explained more fully below, there is uncertainty as

to whether or not the Development will meet the Deadlines.

'While sec. 5(b) of the Petitioner’s carryover agreement requires at least 10% of such basis, Petitioner notes sec.
42(h)(1)(E) of the Internal Revenue Code and 67-48.028(2) F.A.C. requires more than 10% of such reasonably
expected basis.
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9. After being invited into credit underwriting, the Petitioner has proceeded apace in
preparation for closing in order to satisfy the 10% test, but due to unforeseen events, delays have
occurred beyond the control the Petitioner that make meeting the Deadlines questionable.

10. Before the Application was submitted, the Petitioner learned the Development site
had two small wetlands to address, but Petitioner was assured by its environmental consultant,
Vanasse Hangen Brustlin, Inc. (“VHB”), that the wetlands were small enough to allow a simple
purchase of wetland mitigation credits from a mitigation bank, and that such credits (specifically,
herbaceous credits) were obtainable within the timeframes to start construction as planned. The
Petitioner accounted for the cost of the herbaceous mitigation credits in the Development’s budget.

11.  To mitigate the impact construction would have on the wetlands, and pursuant to
the Florida Water Resources Protection Act, F.S. Ch. 373 (the “Florida Wetlands Act”), Petitioner
needed to complete two steps: (1) obtain herbaceous credits from a mitigation bank, and (2) obtain
an Environmental Resource Permit (“ERP”). VHB found a mitigation bank to purchase
herbaceous wetland mitigation credits from the Alafia River Wetland Mitigation Bank
(“ARWMD?”). VHB timely engaged ARWMD, and on September 4, 2020, VHB obtained a
reservation agreement for the credits. On January 4, 2021, Petitioner’s engineers (High Point
Engineering) submitted Petitioner’s application to Southwest Florida Water Management District
(“SWFWMD”) for the Development’s ERP. However, in an unexpected turn of events, on
February 3, 2021, SWFWMD sent a Request for Additional Information ( the “RAI”, a relevant
portion of which is attached hereto as Exhibit A) to the Petitioner’s engineers informing them
that ARWMD “does not have herbaceous credits available”. See Exhibit A sec. 12 on pp. 4-5.
Petitioner and VHB confirmed that ASWMD did not have the active permit necessary to sell

herbaceous mitigation credits, and they confirmed that no other mitigation bank in the Alafia Basin
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had permits to sell herbaceous mitigation credits. Because no herbaceous credits are available,
building permits cannot be issued by the appropriate authority (City of Mulberry, Polk County)
until the wetlands mitigation plan is approved and the ERP is obtained.

12. The unexpected lack of credits from ARWMD forced the Petitioner to start anew
with respect to the wetlands issue, resulting in lost time. In response to the RAL, from February to
April of this year, VHB engaged the SWFWMD to propose alternative routes to mitigate the
wetlands, which included mitigating “out of basin™ (i.e., outside the vicinity of the Development)
or mitigating with a similar type of credits, but those solutions were not acceptable to SWFWMD.
VHB and Petitioner reached out to the land seller” for additional land to create a herbaceous new
wetland. After several months of negotiations and engineering, on August 9, 2021, and in response
to the RAI, Petitioner’s engineers submitted to SWFWMD a mitigation plan, which plan requires
the land seller to grant a perpetual conservation easement on the parcel land adjoining the
Development site. In connection therewith, Petitioner has obtained a written agreement from the
seller permitting the easement. SWFWMD’s review and approval process of the ERP can take
30 to 90 more days after the RAI response delivered on August 9, 2021. Once SWFWMD has
officially agreed on the mitigation plan, further surveying, designing and contracting will be
required.

13. Despite the progress with SWFWMD, Petitioner, concerned about the timeline,
proceeded on a dual track and contacted ARWMB again in June 2021. ARWMD expects to have
its permit to sell herbaceous credits by the end of August 2021 or end of October of 2021.
Petitioner may opt to pursue this path if it looks faster than the mitigation plan involving the

creation of the conservation area requested by SWFWMD.

2 The “land seller”, or “seller” is the current owner of land upon which the Development will be constructed.
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14.  Given the delays arising from the foregoing, and given the potential of the
pandemic to disrupt the Development’s construction schedule (the current schedule exceeds 14
months), the Petitioner is concerned there is insufficient time to meet the placed in service deadline
of December 31, 2022 even if the Petitioner satisfies the 10% test by October 26, 2021. In addition,
the equity investor has expressed concerns to the Petitioner and has asked Petitioner to consider
exchanging 2020 Housing Credits for subsequent credits. The equity investor may be unwilling
to close its investment in the Development if there is any chance that it may not receive credits as
expected. Without the approval of the credit swap, the tax credit investor may not participate in

the transaction, resulting in the inability of the Petitioner to construct the Development.

15. As discussed above, the delays were caused by circumstances outside the

Petitioner’s control.

L6, As set forth below, Petitioner seeks to return its 2020 Housing Credit Allocation
now, rather than wait for the last calendar quarter of the year the Development must be placed in
service as required under the 2019 QAP. The Petitioner requests from the Corporation an

immediate allocation of new 2021 Housing Credits with a later required placed in service date.

IT. The requested waivers and variance will not adversely affect the Development. A
denial of this Petition would, however, (a) result in substantial economic hardship to the Petitioner,

(b) deprive Polk County of essential affordable housing units, and (c) violate principles of fairness.

18.  Section 42(m) of the Internal Revenue Code requires each state allocating agency
to adopt an allocation plan for the allocation and distribution of federal low income housing tax
credits. The Corporation, as the allocating agency for the State of Florida, must distribute housing

credits to applicants pursuant to its qualified plan.
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19. The Corporation’s 2019 Qualified Allocation Plan (Section I1.K) permits the return
of Housing Credits after the end of the last calendar quarter of the year in which it was otherwise

required to be placed in service pursuant to Section 42 of the Internal Revenue Code:

...where a Development has not been placed in service by the date
required pursuant to Section 42 of the IRC, or it is apparent that a Development
will not be placed in service by the date required pursuant to Section 42 of the IRC,
and such failure is due to circumstances beyond the Applicant’s control, and the
Applicant has returned its Housing Credit Allocation in the last calendar quarter
of the year in which it was otherwise required to be placed in service pursuant
to Section 42 of the IRC, the Corporation may reserve allocation in an amount not
to exceed the amount of Housing Credits returned, and may issue a Carryover
Allocation Agreement allocating such Housing Credits to the Applicant for either
the current year or the year after the year in which the Development was otherwise
required to be placed in service....

2019 QAP at Section II. K (emphasis added)’.

20. The applicable Rules for which waivers are requested are implementing, among
other sections of Florida Housing Finance Corporation Act (the “Act™)*, which governs Florida’s
Housing Credits Program. See Section 420.5099, Fla. Stat. (2021). The Act designates
the Corporation as the State of Florida's housing credit agency within the meaning of
Section 42(h)(8)(A) of the Internal Revenue Code of 1986. As the designated agency, the
Corporation is responsible for and is authorized to establish procedures for the allocation
and distribution of low-income housing tax credits ("Allocation Procedures™) pursuant to
Sections 420.5099(1) and (2) of the Act. Accordingly, the Rules subject to Petitioner’s

waiver requests are implementing, among other sections of the Act, the statutory

3 The 2020 QAP differs in that it requires an applicant to return credits after the second calendar quarter of the year a
development is to be placed in service. See QAP IL.K (2020).
4 The Act is set forth in Sections 420.501 through 420.55 of the Florida Statutes (2021).
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authorization for the Corporation's establishment of Allocation Procedures for the Housing

Credits Program. See Sections 420.5099 (1) and (2), Fla. Stat. (2021).

21.  The requested waivers will ensure the availability of Housing Credits that

will otherwise be lost as a consequence of development delays described herein.

22, The facts set forth in Sections 9 through 14 of this Petition demonstrate
hardship and other unforeseen circumstances, which justify Petitioner’s request for the
waiver.

23.  As demonstrated above, the requested waivers serve the purposes of Section
420.5099 and the Act, as a whole, because one of their primary goals is to facilitate the
availability of decent, safe and sanitary housing in the State of Florida to low-income

persons and households by ensuring:

. the maximum use of available tax credits in order to
encourage development of low-income housing in the state,
taking into consideration the timeliness of the application, the
location of the proposed housing project, the relative need in
the area for low- income housing and the availability of such
housing, the economic feasibility of the project, and the ability
of the applicant to proceed to completion of the project in the
calendar year for which the credit is sought.

§ 420.5099(2), Fla. Stat. (2021).

24.  Further, by granting the requested waivers, FHFC would recognize
principles of fundamental fairness in the development of affordable rental housing. This
recognition would promote participation by experienced developer entities, such as
Housing Trust Group, LLC, in meeting the purposes of the Act, regardless of the possible
delays from factors outside of its control. In addition, grant of the requested waivers will
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permit the development of much needed housing for low-income and very low-income tenants.
Finally, grant of the request to waiver will enable Petitioner to utilize (and not lose) its significant

investment in due diligence expenses that cannot be recouped if the requested waiver is not

granted.

25. The requested waivers will not adversely affect the Development or the
Corporation.

26.  Should the Corporation require additional information, Petitioner is available

to answer questions and to provide all information necessary for consideration of this its

Petition for Waiver.

WHEREFORE, Petitioner HTG Oak Villas, LLC, respectfully requests that the

Corporation:
A. Grant the Petition and all the relief requested therein;
B. Waive the Qualified Allocation Plan's prohibition from returning Housing

Credit Allocations prior to the last calendar quarter of 2022;

(&3 Allow the immediate return of Petitioner‘s 2020 Housing Credit Allocation;

D. Immediately allocate 2021 Housing Credits (or 2022 Housing Credits if 2021
Housing Credits are not available) to Petitioner via a new carryover agreement, with a
later placed in service date and in the amount equal to the amount of its 2020 Housing
Credit Allocation;

E. Through a new carryover agreement, extend the existing deadline to satisfy the

10% test and extend the other deadlines in the existing carryover agreement to such
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The following comment(s), although not required by District rule, is(are) provided for your consideration
and information:

35. Please note that additional information may be required based on the information provided in
response to the questions above, to assure that the proposed project does not cause or contribute to
any adverse on-site/off-site water quantity or quality impacts. [Rule 62-330.301(1), F.A.C/]



SAV STAD, LLP
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Unit 8
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