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1. Introduction
Please provide a brief outline of the desk research and expert consultations, and describe any
difficulties or specific situations encountered during the research. This outline should include:
e Sources consulted
e Number of individual consultations
e Breakdown of consultations:
» Professional group
» Gender
» Method of conducting the interview (e.g. face to face)

The desk research went through three stages — research on consumer law, environmental law and the
possible links between the two, including case law research. The main sources used for the desk
research were the relevant legal acts, their legal commentaries and related case law accessed through
a database of published court decisions. The difficulties during the desk research were mostly related
to the lack of case law to show how the relevant legal provisions are applied in practice.

The preliminary findings from the desk research were discussed with relevant stakeholders through a
series of consultations. Additionally, phone calls with representatives of several consumer protection
associations were held to informally confirm certain findings from the desk research. Overall, the
consulted stakeholders confirmed the findings of the desk research, including the lack of relevant
court cases, adding their own perspectives on the reasons thereof.

A total of five individual consultations with stakeholders were held.

In the category of representative of a relevant department of public administration or a representative
of a state-based non-judicial body, two consultations were held: one with a public official from the
Ministry of Environment and Water (MEW) (MuHucmepcmeo Ha okonHama cpeda u eodume, MOCB)
responsible for environmental policies and control, and one with a representative of the Commission
for Consumer Protection (CCP) (Komucus 3a 3awuma nompebumenume, K3M) responsible for
supervising the market. Both consultations took place face to face.




In the category of representative of relevant CSOs dealing with consumer and/or environmental rights,
one consultation was held with a senior representative for Bulgaria of one of the leading international
environmental non-governmental organisations. This consultation took place online.

In the category of a legal practitioner experienced in litigation in consumer/environmental cases, one
consultation was held with a lawyer with experience in high-profile environmental cases. The
consultation took place face to face.

In the category of a representative of a business responsible for sustainability/environmental impact,
one consultation was held with a public relations manager of one of the biggest companies from the
food industry.

A detailed breakdown of the consultations is provided in the table below.

Table 1: Breakdown of consultations

Method of
Category Profile conducting the
consultation

Representative of the Ministry of

Representative of a relevant Environment and Water (MEW), Face to face

department of public responsible for environmental

administration or a representative policies and control

of a state-based non-judicial body Representative of the Commission

relevant to the field of the for Consumer Protection (CCP),
Face to face

research responsible for supervising the

market
Representative of the senior

Representative of relevant CSOs ]
management of the Bulgarian branch

dealing with consumer and/or ) ] ) Online
) ) of an international environmental
environmental rights o
organisations
Legal practitioner experienced in Lawyer with experience in high-
litigation in profile environmental collective Face to face
consumer/environmental cases claims

Representative of business, for ] ) )
. Senior representative of the public
example, responsible for ] )
S ) relations department of a large food Online
sustainability/environmental )

. production company

impact




2. Scope of consumer protection laws and environmental laws

This section should provide assessment of the scope and potential interlinks between consumer
protection and environment protection laws, in particular as regards empowering consumers to
influence the behaviour of business to become more environmentally sustainable). It should cover the
following:

1) What kind of claims (ex. judicial or non-judicial, civil, administrative) can be submitted under
existing consumer protection or environmental laws to enforce:

a) access to reliable information regarding a product and its environmental impact;

b) consumers’ right to be provided with sustainable and affordable choices when purchasing a
product or service (for example to have the possibility to buy products in environmentally
friendly packaging, or to be able to choose a product that is affordable and sustainable,
confirmed by verifiable labels, etc.).

According to Bulgarian law, claims concerning access to reliable information regarding a product can
be submitted under consumer law. The Consumer Protection Act (CPA) (3akoH 30 3awuma Ha
nompebumenume)! regulates the rights of consumers and the legal remedies for their protection. The
CPA contains no provisions specifically concerning the right to reliable information regarding a product
and its environmental impact. Nevertheless, there are more general provisions on the right to
information, which, in some specific cases, can apply in relation to environmental issues.

One option for submitting a claim related to access to information about a product is the set of rules
governing the obligation of traders to provide information about the composition of a product and its
packaging. The information on the composition of the product should be complete and accurate,
which is explicitly stated in the CPA.? This information must be written on the label of the product.
Additionally, the law authorises the government to adopt separate regulations on the requirements
for particular groups of goods and their labelling.® Based on these provisions, consumers can submit
complaints before the Commission for Consumer Protection (CCP) (Komucusa 3a 3awuma Ha
nompebumenume, K3M) in case the provided information about a product is not accurate. However,
such a complaint can address environmental matters only in relation to certain products, for which
there is a special requirement for traders to provide environment-related information. There are such
special requirements, for example, concerning energy labelling and luminaries. However, as noted by
the consulted stakeholders, there have been virtually no cases of access to information complaints
relating specifically to the impact of a product or its packaging on the environment.

Unlike the right of consumers to information about a product, which is explicitly enshrined in the law,
their right to be provided with sustainable and affordable choices when purchasing a product or
service is not. According to some of the consulted stakeholders,* if the facts of the case allow it, a
consumer may seek the protection of their rights through the general prohibition of unfair commercial

1 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022.

2 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 4.

3 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 12.

4 Consultation with a representative of the Commission for Consumer Protection.



https://www.lex.bg/laws/ldoc/2135513678
https://www.lex.bg/laws/ldoc/2135513678
https://www.lex.bg/laws/ldoc/2135513678

practices.” According to the law, a commercial practice is unfair if it contravenes the requirement of
good faith and professional competence and substantially alters or is likely to alter the economic
behaviour of the average consumer.® A type of unfair commercial practice is the misleading
commercial practice. The misleading commercial practice is one which provides false information or
misleads or is likely to mislead the average consumer in any way, including by its overall presentation.’
Thus, if a consumer chooses a product misled by its false presentation, e.g., in terms of its
sustainability, they may seek protection of their legal interest by submitting a complaint for unfair
commercial practices. However, as also noted by the consulted stakeholders, the potential application
of this option in environmental cases, including greenwashing, could not be confirmed in practice as
no such cases have been brought so far before the Commission for Consumer Protection (CCP)
(Komucus 3a 3awuma Ha nompebumenume, K3M) or the court.

(Representative of the Commission for Consumer Protection): “Unfortunately, the Bulgarian
consumer does not have an explicit right which can ensure that they will be provided with
sustainable choices and even more — sustainable choices which are also affordable. So, the
only path they can seek is through unfair commercial practices but it must meet certain
conditions and it really depends on the case.”

The competent authority in cases of access to information or unfair commercial practices is the
Commission for Consumer Protection (CCP) (Komucus 3a 3awjuma Ha nompebumenume, K3IM), which
is a quasi-judicial body.

In addition to the procedure before the Commission for Consumer Protection (CCP) (Komucus 3a
3awuma Ha nompebumenume, K3), consumers also have the option of filing a civil claim to the court.
Such claims are not specifically governed by the Consumer Protection Act (CPA) (3akoH 3a 3aujuma
Ha nompebumenume) but are admissible under the general rules of civil law. There is no explicit legal
provision specifying to which competent authority the consumer should turn first, so consumers are
free to choose to which body to refer their case. In case the consumer decides to refer the matter to
the Commission for Consumer Protection, this does not preclude their right to refer the same matter
to the court. The procedure before the Commission for Consumer Protection is an administrative
procedure and the one before the court is a civil judicial procedure. Although there is no prohibition
on filing civil claims for access to information and unfair commercial practices, there are no such
lawsuits before the courts, and these provisions are mainly used for contract cancellation claims (most
often in relation to loans or telecommunication service contracts).

2) Whatare the material and procedural requirements for enforcing consumer/environmental rights?
For example: what are the requirements for proving the existence of harm/damage? Is it possible
to submit claims “in the general interest” without reference to individual damage? Is it necessary
to challenge a particular administrative decision, etc.

5 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 68c.

6 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 68c, Par. (1).

7 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 68d, Par. (1).
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According to Bulgarian law, one of the main consumers' rights is the right to access judicial and non-
judicial procedures for resolving consumer disputes.® Consumer legislation provides consumers with
the possibility to defend their rights if they were violated both through judicial and non-judicial dispute
resolution procedures. In order to use these procedures, the consumer does not need to have suffered
damage, it is sufficient that their rights under consumer law have been violated.’

The main non-judicial remedy available to consumers when their rights are infringed is to lodge a
complaint, signal or suggestion to the supervisory body — the Commission for Consumer Protection
(CCP) (Komucus 3a 3awuma Ha nompebumenume, K3M).2° Complaints can be submitted by both
individual consumers and consumers’ organisations. When submitting a complaint before the
Commission for Consumer Protection, the consumers must state their grievances, their claims and the
evidence at their disposal.'* With the complaint, the applicant can request, among other things,
additional information about a product, reduction of the price, or refund, but cannot claim
compensation for damages.

If the violation referred to in the complaint is among the legal grounds for imposing compulsory
administrative measures or administrative sanctions, the Commission can issue an individual
administrative act (for imposing a compulsory measure) and/or administrative penal order (for

imposing a sanction).?

When the Commission issues an administrative penal order, such an order can
be appealed before the court.® If the order is not appealed it becomes enforceable seven days after
it has been issued. The order has an administrative character and includes only information about the

established violation and the amount of the imposed sanction.

The consumer can also seek compensation for damages suffered as a result of violations of consumer
legislation. The procedure for claiming compensation is a civil judicial procedure and takes place only
in court.

The proceedings before the Commission for Consumer Protection are not a mandatory prerequisite
for bringing a compensation claim before the court. Consumers can choose to seek compensation for
damages either after obtaining a decision from the Commission or without going through the quasi-
judicial procedure before the Commission and directly filing a claim to the court. If the case is brought
before the court after obtaining a decision from the Commission for Consumer Protection, the
consumer can benefit from the advantage of referring to the facts already established by the

8 Bulgaria, Consumer Protection Act (3akoH 30 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 1, Par. (2), p. 5.

9 Bulgaria, Consumer Protection Act (3akoH 30 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 178, Par. (1).

10 Bulgaria, Consumer Protection Act (3akoH 3a 3auwuma Ha nompebumesaume), 9 December 2005, last amended 11 March
2022, Art. 178.

11 Bulgaria, Consumer Protection Act (3akoH 3a 3auwuma Ha nompebumesaume), 9 December 2005, last amended 11 March
2022, Art. 178, Par. (3), pp. 4 and 6.

12 Bulgaria, Consumer Protection Act (3axoH 30 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 165, Par. (4), p. 6.

13 Bulgaria, Consumer Protection Act (3axoH 30 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 233, Par. (3).

14 Bulgaria, Contracts and Obligations Act (3akoH 3a 3advmiceHuasma u dozosopume), 5 December 1990, last amended 27
April 2021, Art. 45.
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Commission as evidence in the proceedings before the court. In the procedure before the Commission,
itis enough for the consumer to claim that the trader has violated the consumer protection legislation
and the trader is the one who should prove the opposite. Depending on the complexity of the case,
the Commission can issue its decision with or without conducting an investigation. If the Commission
decides to conduct an investigation it has the competence to demand from the trader to produce
certain documents necessary for completing the investigation. In the proceedings before the court,
on the other hand, the general rules on evidence in civil proceedings apply and each party should
prove the facts, on which their claims are based. Thus, if a consumer seeks compensation for damages
as a result of a violation of the consumer protection legislation, they can use the facts already
established in the proceedings before the Commission where the procedural rules and the rules on
evidence are more favourable for the consumers.**

The enforcement of environmental rights is not nearly as structured as the consumers’ ones since
environmental rights are not regulated in a single piece of legislation. The ways of implementing the
three main pillars of the environmental rights framework — access to information, public participation
in environmental matters and access to justice — are described below.

The first group of rights, related to access to information, give the citizens the opportunity to obtain
information on environmental issues. The implementation of these rights is described in the
subsection on the application of the Aarhus Convention as regards access to information in
environmental matters below.

The second group of rights, related to citizens' participation in environmental matters, are laid down
in the Environmental Protection Act (3akoH 3a onassaHe Ha okonHama cpeda)'® and in the general

t.Y” However, the

legal framework concerning citizens' participation in the state and local governmen
specific procedures and measures to ensure the participation of citizens in environmental protection
matters are often criticised as not sufficiently effective. Thus, for example, the operation of
consultative mechanisms (councils, online platforms, etc.) is not sufficiently regulated. The lack of
clear criteria and procedures for selecting civil society representatives as members of advisory councils
allows the chairs of these councils to select the members themselves, which contradicts the principles
of representation, transparency and accountability.'® The lack of obligation for authorities to give
feedback on proposals received from citizens makes it impossible to assess which proposals have been
considered and which have been rejected and for what reason.’® The lack of a consistent legal
framework governing the dialogue between the government and the citizens on environmental issues
(interaction between the public administration and civil society organisations, procedures for
conducting public deliberations, access to standardised information on ongoing and upcoming

15 Consultation with a representative of the Commission for Consumer Protection.

16 Bulgaria, Environmental Protection Act (3akoH 3a onasseaHe Ha okosHama cpeda), 25 September 2002, last amended 7
June 2022.

17 Bulgaria, Direct Participation of Citizens in State Power and Local Self-Government Act (3akoH 30 npakomo yyacmue Ha
2paxcdaHume 8 0bpHasHaAMa 8aacm u mecmHomo camoyrnpasnerHue), 12 June 2009, last amended 22 February 2022.

18 Executive Environment Agency (2019), Recommendations for introducing concrete measures in Bulgaria to improve citizen
participation in environmental protection ([Ipernopvku 3a 8beexcdaHe Ha KOHKpPemHuU MepKu 8 bvazapus 3a nodobpsAsaHe
2paxc0aHcKoMo y4acmue 8 ona3seaHemo Ha okosHama cpeda), 10 September 2019.

19 Consultation with a representative of the senior management of the Bulgarian branch of an international environmental
organisation.
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deliberations, timetables for draft regulations, etc.) is another obstacle to the implementation of
environmental rights from the second pillar.?°

The rules on enforcing the rights from the third pillar, which concerns access to justice on
environmental matters, are also laid down in different legal acts. The citizens can seek access to justice
on environmental matters under administrative legislation or civil legislation (when damage is
caused).

The Environmental Protection Act (3axkoH 3a onassaHe Ha okonHama cpeda) includes a general
provision that everyone who intentionally causes damages by polluting or harming the environment
is obligated to compensate them.?! In addition to compensation for damages, the applicant can also
bring an action for the discontinuation of the violation and for the removal of the effects of pollution.??
The claim can be submitted only by the “affected person”, i.e., only by the person(s) who suffered the
damage. The applicant should prove the existence of pollution and the damage suffered, but they do
not need to prove the violation of a certain legal provision or administrative decision. The
Environmental Protection Act does not provide any specific procedural rules, which means that the
claims are filed and the cases are heard according to the general procedural rules for tort cases.
According to Bulgarian tort law, the applicant is the one who should prove the existence of harm
(damage). There are no rules envisaging a reversed burden of proof in environment-related cases.?

Some of the legal acts regulating specific environmental issues such as the Clean Air Act (3akoH 3a
yucmomama Ha ammocgepHusa 6b30yx)** and the Water Act (3akoH 3a sodume)® also allow for
submitting claims for compensation of damages resulting from violations of their provisions. As in the
case of the general provision in the Environmental Protection Act, these laws also do not provide any
specific procedural rules, which means that the cases are heard according to the general rules on tort

cases and the applicant is the one who should prove the damage.

A specific mechanism for involving the public in enforcing environmental rights is laid down in the
Environmental Protection Act (3akoH 30 onaseaHe Ha okosnHama cpeda). This mechanism enables
individuals and environmental organisations to supervise compliance with the law and participate in
the procedure for imposing penalties for violations. In Bulgaria, the procedure for imposing
administrative penalties is divided into two main phases. During the first phase, the supervising
authority formally establishes the violation by producing a specific document called a ‘report for the
establishment of administrative violation’ (akm 3a ycmaHosssaHe Ha QOMUHUCMPAMUBHO
HapyweHue). Based on this document, during the second phase, the sanctioning authority imposes
the penalty by issuing an administrative penal order. As a rule, both the supervising authority and the

20 Executive Environment Agency (2019), Recommendations for introducing concrete measures in Bulgaria to improve citizen
participation in environmental protection (/Tpernopbku 3a 8beex0aHe Ha KOHKPeMHU MepPKU 8 bbazapus 3a nodobpsasaHe
2paX#OaHCKOMO y4acmue 8 0Na38aHemMo Ha okosHama cpeda), 10 September 2019.

21 Bulgaria, Environmental Protection Act (3axoH 3a onassaHe Ha okoaHama cpeda), 25 September 2002, last amended 7
June 2022, Art. 170.

22 Bulgaria, Environmental Protection Act (3axoH 3a onassaHe Ha okosHama cpeda), 25 September 2002, last amended 7
June 2022, Art. 171.

23 Bulgaria, Contracts and Obligations Act (3akoH 30 3a0bmeHuama u dozosopume), 5 December 1990, last amended 27
April 2021, Art. 45.

24 Bulgaria, Clean Air Act (3akoH 30 yucmomama Ha ammocgepHus 8b30yx), 28 May 1996, last amended 11 March 2022.

25 Bulgaria, Water Act (3akoH 3a sodume), 27 July 1999, last amended 11 March 2022.
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sanctioning authority are public bodies. By way of exception, the Environmental Protection Act (3akoH
30 ona3saHe HA OKosnHama cpeda) enables representatives of the public and of non-governmental
environmental organisations, designated by the Minister of Environment and Water, to draw up
reports for establishing administrative violations under the Environmental Protection Act.?® Based on
these acts, the Minister of Environment and Water can issue administrative penal orders and impose
sanctions on those who committed the violation. Thus, by giving the opportunity to representatives
of the public to issue reports for the establishment of an administrative offence, the law provides
them with three main functions: to establish the administrative offence, to identify the offender and
to refer the case to the sanctioning administrative authority.

More options are available to persons whose environmental rights have been violated as a result of a
legal act or decision issued by a public authority. According to the Administrative Procedure Code
(AdmuHucmpamusHonpouyecyaneH Kodekc)?’ citizens can challenge certain administrative acts or
administrative decisions issued by public authorities if such acts violate a legal provision or their legal
interest. Citizens can choose whether to approach the court or the competent administrative
authority (the superior authority of the authority which issued the decision). The procedures laid down
in the Administrative Procedure Code do not specifically refer to violations of environmental rights,
but the different legal acts in the area of environmental protection®® contain various mandatory
administrative requirements addressing the citizens, the legal entities and the public authorities,
which can serve as grounds for such administrative appeals. Environmental NGOs often use this
mechanism to challenge certain administrative decisions related to the environment.?® One exemplary
case in this respect is the case of Greenpeace Bulgaria challenging a permit issued by the Executive
Environment Agency (EEA) (M3nbaHumenHa azeHyus no okonHa cpeda, NAOC), which increased the
amount of waste that can be incinerated at the Bobov Dol thermo-electric power plant (TPP “Bobov
dol”).2° However, after several twists and turns, in this specific case, the Supreme Administrative Court
(SAC) (BvpxoseH admuHucmpamuseH cb0, BAC) finally validated the original permit and the case
turned out to be unsuccessful for Greenpeace Bulgaria.’’ The case passed through several court
instances before it reached its final decision. The challenged permit, which was issued in May 2018,
changed the description of the fuel that the thermo-electric power plant was allowed to incinerate
from 95.5 % coal and 0.5 % waste to 80 % coal, 19.5 % biomass and 0.5 % waste. The new permit was
first challenged before the Administrative Court — Kyustendil (ACK) (AOmuHucmpamueeH cv0 —
KrocmeHoun, ACK) (AgmuHucTpaTtuseH cbg KiocteHgmn), which found the appeal inadmissible on the
grounds that the appealed permit was not a new one but was only amending an already issued permit
and as such was not subject to appeal. This court decision was appealed before the Supreme

26 Bulgaria, Environmental Protection Act (3akoH 3a onassaHe Ha okoaHama cpeda), 25 September 2002, last amended 7
June 2022, Art. 169.

27 Bulgaria, Administrative Procedure Code (AdmuHucmpamusHonpouecyaneH kodekc), 30 April 2006, last amended 19
February 2021.

28 For example, see Bulgaria, Clean Air Act (3ax0oH 30 Yucmomama Ha ammocgepHus 8b30yx), 28 May 1996, last amended
11 March 2022; Water Act (3akoH 3a sodume), 27 July 1999, last amended 11 March 2022; and others.

29 Consultation with a representative of the senior management of the Bulgarian branch of an international environmental
organisations.

30 Greenpeace Bulgaria (2019), 'The temporary permit for waste incineration at TTP Bobov Dol quietly became permanent’
(‘Tuxomvakom epemeHHOMO paspewiumesHo 3a us2apaHe Ha omnadvyu Ha TEL] ,,60608 0041” ce npesbpHA 8 MOCMOAHHO’),
press release, 23 April 2019.

31 Greenpeace Bulgaria (2022), “TPP "Bobov Dol" can burn as much as it wants, and those affected have no right to an opinion’
('TELL ,,60608 0on” mMoxce Oa u32aps KOAKOMO OM KAKBOMO MOUCKA, d 3acezHamume HAMAm paso HA MHeHue’), press
release, 12 April 2022.
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Administrative Court (SAC) (BvpxoseH admuHucmpamuseH cbd, BAC), which ruled that the challenged
permit could be appealed because the change it provided was substantial. Thus, the case was sent
back to the first-instance court for reconsideration. In January 2021, the Administrative Court —
Kyustendil (ACK) (AdmuHucmpamuseH cvd — KiocmeHdun, ACK) issued a decision repealing the
challenged permit on the grounds that it was issued without a preliminary environmental impact
assessment. The thermo-electric power plant appealed this decision, the appeal was successful and
the case was sent again to the first-instance court but to a different judge. In July 2021, the new judge,
to whom the case was assigned, issued a decision in the opposite direction and ruled that there was
no violation since, according to his judgment, biomass burning was not polluting the air and there was
no need to assess its effect on nature and human health. This decision was in turn unsuccessfully
appealed by Greenpeace Bulgaria and in its final decision on the case, the Supreme Administrative
Court (SAC) (BvpxoseH aomuHucmpamuseH cb0, BAC) agreed with the last decision of the first-
instance court that the change of the incinerated fuel did not require an assessment of the impact on
human health and nature. However, this decision was issued with a dissenting opinion of one of the
judges, according to whom such an assessment should have been be carried out, taking into account
the simultaneous combustion of coal, biomass and waste. The two opposite decisions of the first-
instance court and the inability of the judges from the Supreme Administrative Court (SAC) (BbpxoseH
aomuHucmpamueeH cb0, BAC) to reach a unanimous could indicate that the one reason for losing the
case was the interpretation of the relevant law.

There are no special rules on the burden of proof when challenging administrative acts or decisions
on environmental matters. According to the general procedural rules, the public authority and the
persons for whom the challenged administrative decision is favourable should prove the facts, on
which the decision is based, and the fulfilment of the legal requirements for its issuance.?? In practice,
however, it is often difficult for citizens to prove the violation of their legal interest if such interest
is only related to the environment and no personal harm was caused. Thus, for example, in 2014,
the environmental organisation For the Earth (3a 3emama) appealed against the construction permit
issued for the building of South Stream pipeline. The court, however, dismissed the application on the
ground of lack of legal interest noting that the applicant, although meeting the Aarhus Convention's
definition of ‘the public concerned’, was not a directly interested party, which were only the
contracting authority, the construction company and the owners of the properties on which the
construction was taking place.?* Although this case does not represent a dominant trend in the
interpretation of requests under the Aarhus Convention, as there have been successful cases as well,
it is indicative of the conflicting interpretation of the concept of ‘legal interest’.

In theory, the constitutional provision proclaiming the “right to a healthy and favourable environment

corresponding to established standards and norms”*

should be a sufficient legal ground for any
individual or organisation to challenge an administrative act or decision before the court (including

decisions affecting the activities of companies that harm the environment). However, the lack of court

32 Bulgaria, Administrative Procedure Code (AdmuHucmpamusHonpouecyaneH kodekc), 30 April 2006, last amended 19
February 2021, Art. 170.

33 Consultation with a representative of the Ministry of Environment and Water.

34 Bulgaria, Supreme Administrative Court (BbvpxoseH admuHucmpamuseH cbv0), Ruling No 13216 on administrative case No
13777/2014 (PeweHue No 13216 o admuHucmpamusHo deso Ne 13777/2014), 11 May 2014.

35 Bulgaria, Constitution of Republic of Bulgaria (KoHcmumyuus Ha Penybauka bvneapus), 13 July 1991, last amended 18
December 2015, Art. 55.

10
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cases, in which the approach of referring directly to the constitutional provision has been used, makes
it difficult to conclude whether the courts would accept a direct reference to the Constitution as a
sufficient legal justification for filing such a claim.

Another option for seeking compensation for damages caused by public authorities is the Liability of
the State and Municipalities for Damages Act (3akoH 3a omezosopHocmma Ha Ovpxasama u
obwuHume 3a spedu).2® The procedure is a judicial procedure and the claims are filed to the court.
There are no special provisions reversing the burden of proof and the damage should be proven by
the applicant. This option is often the preferred procedural way for citizens to address environmental
issues arising from acts and decisions of public authorities.*” Thus, for example, under these legal
provisions the Municipality of Botevgrad was sentenced to pay compensation for damages to the
owners of a land plot, which was contaminated by the adjacent landfill for municipal waste.® At the
same time, the lack of provisions reversing the burden of proof prevents the use of this mechanism
for certain cases of environmental pollution like air pollution due to the inability of applicants to
produce convincing evidence that the damage they have suffered is a direct and proximate
consequence of the pollution.?® Such lack of evidence is due to different factors but mainly to the
financial difficulty to provide technical expert assessment of the damages. Moreover, even if such an
assessment is done, it often concludes that the damage caused is a result of many factors and not just
of the pollution caused by the defendant, which means that the applicant cannot receive any
compensation because the damage is no longer considered direct damage.*° So far in Bulgaria there
have been two court decisions in such air pollution cases, both illustrating this problem. In both cases,
Clean Air Group vs. Sofia Municipality*! and Association for European Integration and Human Rights
Foundation vs. Plovdiv Municipality*? the applicants decided not to claim compensation at all, but only
to request measures to stop the pollution.

Bulgarian law does not provide for claims in the general interest (actio popularis). The Bulgarian legal
system follows an interest-based model. The rules that only persons having a legal interest may bring
claims before the court are general rules and apply to all areas of law, with no specific exceptions
provided for environmental matters. Usually, the legal interest principle is interpreted strictly rather
than broadly, which narrows the range of persons entitled to file a claim.*® As illustrated by the
unsuccessful appeal against the construction permit granted for the building of the South Stream
pipeline, the range of persons considered by courts to have a legal interest is often extremely narrow

36 Bulgaria, Liability of the State and Municipalities for Damages Act (3akoH 30 omzosopHocmma Ha Ovbpxasama u
obwuHume 3a epedu), 5 August 1988, last amended 29 November 2019.

37 Consultations with lawyer with experience in high-profile environmental collective claims.

38 Bulgaria, Supreme Administrative Court (BvpxoseH admuHucmpamuseH cv0), Decision No 429 on administrative case No
1789/2015 (PeweHue No 429 no admuHucmpamueHo deso Ne 1789/2015), 14 January 2016.

39 Gospodinov, D. (2018), The right to clean air — community and national dimensions. Options for judicial protection in
Bulgaria ([lpasomo Ha 4Yucm 8v30yx — 0OWHOCMHO U HAUUOHA/IHO U3MepeHue. BbamoxHocmu 3a cbOebHa 3aujuma 8
bwvazapus), 1 May 2018.

40 Consultation with lawyer with experience in high-profile environmental collective claims.

41 Bulgaria, Sofia City Court (Cogpulicku epadcku cbd), Decision No 266455 on civil case No 6614/2017 ((PeweHue No 266455
1o 2paxoaHcko desno Ne 6614/2017), ECLI:BG:DC:110:2021:20170106614.001, 8 November 2021.

42 Bulgaria, Supreme Court of Cassation (BvpxogeH KacayuoHeH cbd), Decision No 60155/2021 on cassation case No
2584/2017 (PeweHue Ne 60155 rio kacauuoHHo desao No 2584/2017), 22 July 2021.

43 Gospodinov, D. (2018), The right to clean air — community and national dimensions. Options for judicial protection in
Bulgaria ([Tpasomo Ha 4Yucm 6b30yx — 06WHOCMHO U HAUUOHA/IHO U3MepeHue. Bb3mMoxHocmu 3a cbOebHa 3auuma 8
bvazapus), 1 May 2018.
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(in this case, the contracting authority, the construction company and the owners of the properties

on which the construction is taking place).**

(Representative of the Ministry of Environment and Water): “Environmental legislation does
not envisage any special procedural rules for environmental cases different from the general
ones, which also applies to the burden of proof and the requirement to prove a legal interest.”

3) Based on your findings, what main intersections or gaps can you identify regarding the links
between consumer rights and protection of environment, that is to what extent current consumer
law can serve as a tool to enforce environment protection, and which elements of the legal
framework should be improved;

The main gap regarding the link between consumer protection rights and the protection of the
environment is the lack of explicit legal provisions providing for such a link. The law does not explicitly
provide the consumers with environment-related rights and in case they want to use some of the
available remedies to enforce the sustainable behaviour of the business, they should search for

complicated legal justification, which is often unsuccessful.*®

Therefore the elements of the right of
consumers to request and receive information should be improved to explicitly include more

environment-related information.

In consumer legislation, there is a lack of legally binding requirements for traders to provide
information regarding their environmental impact. There is also a gap concerning the greenwashing
commercial practices of the traders. Keeping in mind that greenwashing is an increasingly common
practice, consumers would benefit from an explicit legal prohibition of such practices and/or a less
complicated civil procedure for its establishment and for claiming compensation for damages (for
example by reversing the burden of proof).

In the current environmental legislation, there are no rules regulating the collective claims (of
consumers or other interested parties) concerning the environment.

4) What is the practical application of the Aarhus Convention as regards access to information in
environmental matters?

The main law related to the application of the Aarhus Convention regarding access to information on
environmental matters is the Environmental Protection Act (3akoH 3a onassaHe Ha OKosaHama
cpeda).”® It provides the legal framework regarding access to public information specifically on
environmental matters. The other relevant law is the Access to Public Information Act (3axoH 3a
docmvn 0o obwecmeseHa uHgopmayus).r’ It provides the general legal rules on access to public
information and applies only when there is no special provision in the Environmental Protection Act.

44 Bulgaria, Supreme Administrative Court (BbvpxoeeH admuHucmpamusgeH cb0), Ruling No 13216 on administrative case No
13777/2014 (PeweHue No 13216 o admuHucmpamusHo deso Ne 13777/2014), 11 May 2014.

45 Consultation with a representative of the Commission for Consumer Protection.

46 Bulgaria, Environmental Protection Act (30koH 30 ona3zsaHe Ha okoaHama cpeda) 25 September 2002, last amended 7
June 2022.

47 Bulgaria, Access to Public Information Act (3axoH 30 docmwbn do obwecmeeHa uHgpopmauyus), 7 July 2002, last amended
26 February 2019.
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The Environmental Protection Act fully transposes the definition of “information on environmental
matters” envisaged in the Convention and states that “every person has the right to access
information on environmental matters without the need to justify their interest”.*® The right to
request information is limited to public authorities and it is not possible to request information directly
from business entities. However, the information requested from public authorities can concern third
parties broadly defined as ‘any natural or legal person providing public services relating to the
environment and carrying out this activity under the control of the authorities which collect and
process environmental information’. In such cases, the public authority must request the information
from the third party and provide it to the person that have requested it.

Information related to environmental matters should be provided within 14 days of the date on which
the applicant was informed of the competent authority’s decision to grant access to the information
requested.*® According to the general rules on access to public information, the information can be
provided in various forms: review of the information by the applicant, provision of hard copy,
electronic provision and oral response.>®

Access to public information on environmental matters can be denied under certain specific
conditions explicitly listed in the law, for example when the information is classified as state or official
secret or when the information is subject to intellectual property rights.>* One of the grounds for not
providing environmental information is when the information is a trade secret. This particular ground
is sometimes criticised for being too broad and thus allowing businesses to deny access to information

based on their own subjective evaluation of what constitutes a trade secret.>?

The decisions to grant or deny access to information are subject to judicial review. They can be
appealed before the administrative court and the fee of BGN 10 (approximately €5) makes the
procedure affordable for citizens. It is important to note that, since 2019, as a result of an amendment
to the Access to Public Information Act, the administrative courts’ decisions are not subject to further
judicial review (cassation appeal). According to the official Bulgarian report on the implementation of
the Aarhus Convention compiled by the Ministry of Environment and Water (MEW) (MuHucmepcmeso
Ha oKonHama cpeda u sodume, MOCB) the change was done to accelerate the procedure for providing
environmental information.>® However, the environmental CSOs disagree with such a justification and

48 Bulgaria, Environmental Protection Act (3axoH 3a onassaHe Ha okoaHama cpeda), 25 September 2002, last amended 7
June 2022, Art. 17.

49 Bulgaria, Access to Public Information Act (3axoH 30 docmbi do obwecmeeHa uHgopmauus), 7 July 2002, last amended
26 February 2019, Art. 20, Par. (2).

50 Bulgaria, Access to Public Information Act (3axoH 3a docmwn do obwecmseHa uHgpopmayus), 7 July 2002, last amended
26 February 2019, Art. 26.

51 Bulgaria, Environmental Protection Act (3axoH 3a onassaHe Ha okoaHama cpeda), 25 September 2002, last amended 7
June 2022, Art. 20.

52 Consultation with a representative of the senior management of the Bulgarian branch of an international environmental
organisations.

53 Ministry of Environment and Water (MuHucmepcmeo Ha okonHama cpeda u eodume) (2020), Aarhus Convention
implementation report in accordance with Decision IV/4 (ECE/MP.PP/2011/2/Add.1), 2 December 2020. The final version of
the report is not available online and was obtained by request. For a draft version of the report, see the website of the
Ministry of Environment and Water.
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claim that the new rule violates the right of access to justice on environmental matters.>* The
amendment was included in a communication to the Aarhus Convention Compliance Committee of
the United Nations submitted in October 2018 by the environmental organisation For the Earth (3a
3emama). In January 2019, the Committee assessed the complaint as admissible and the case is
currently pending further investigation.>®

(Representative of the senior management of the Bulgarian branch of an international
environmental organisation): “We are trying to raise awareness. We really think that such a
provision violates the right to access to justice and a very good example of this is the fact that
very often people from small cities, where it is common to have different influences from
certain people (which are often well known to the citizens), can suffer that their second and
last instance is the local district court. The fact that people know that their case will not have
access to cassation at the Supreme Administrative Court might even have a “freezing effect”
for them and prevent them from filing a request for access to public information.”

(Representative of the Ministry of Environment and Water): “Yes, | am aware of the wishes
of NGOs and the reasons behind them. However, | am part of the public administration. A
change of law is a political decision and it does not depend on me. Whether | think it was a
good decision? | cannot say with certainty. However, | can share that for sure this decision
made the whole procedure, from requesting access to public information to receiving it, much
faster.”

According to the law, there is a wide range of public and private bodies obliged to provide access to
public information related to the environment, including individuals and legal entities providing
environment-related public services under the control of the public authorities listed in the same

law.%®

The Executive Environment Agency (EEA) (M3nbaHumenHa azeHyus no okosaHa cpeda, MAOC) provides
access to publicinformation through its website. The information includes reports, monitoring results,
licences, registers, etc.”” The EEA manages the National Environmental Monitoring System, which
provides updated information on the status of environmental components and the factors affecting
them. The monitoring performed by the EEA includes monitoring of the air, water, land and soils,
forests and protected areas, biodiversity, noise and non-ionizing and ionizing radiation. The EEA
publishes an annual report on the protection of the environment, which includes, among other things,
recommendations for addressing the problems identified during the preceding year.”® As an
administrative authority with environmental competencies the EEA is responsible for issuing permits
for certain activities that could affect the environment.>® Environmental organisations can submit

54 Consultation with a representative of the senior management of the Bulgarian branch of an international environmental
organisations.

55 Aarhus Convention Compliance Committee (2018), Case ACCC/C/2018/161 Bulgaria.

56 Bulgaria, Environmental Protection Act (3axkoH 30 onassaHe Ha okosaHama cpeda), 25 September 2002, last amended 7
June 2022, Art. 21.

57 For more information, see the website of the Executive Environment Agency.

58 For example, see Executive Environment Agency (2022), National report on the state and protection of the environment
in the Republic of Bulgaria (HauuoHasneH 0oknad 30 cbcmosHUemMo U 0rnas3eaHemo Ha okosaHama cpeda 8 Pernybauka
bwvazapus), 15 June 2022.

59 For more information about the issued permits, see the website of the Executive Environment Agency.
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proposals and opinions to the EEA but they are not binding and the Agency is not obliged to undertake
any measures in response to them.®°

The Ministry of Environment and Water (MEW) (MuHucmepcmeo Ha okonHama cpeda u sooume,
MOCB) has introduced a one-stop shop for providing access to public information. All requests for
access to information are submitted in one place and then forwarded to the relevant administrative
authority. The head of each administrative structure is required to compile annual reports with
information about the number of received applications, the number of refusals and the grounds for
the refusals.®!

In practice, the detailed rules and procedures for requesting, reviewing and granting access to public
information are laid down in internal rules of different public authorities.®?

A common problem related to the provision of public information concerns the cases, in which the
public authorities do not have the requested information and need to collect it from third parties, e.g.,
their contractors. In many such cases, public officials are not precise in their requests for information
and, as a result, the third parties (individuals or legal entities) provide unnecessary or inaccurate
information.®®

The provision of access to information on environmental matters is also affected by the general
problems of the access to public information procedure. In this regard, in 2020, the National
Association of the Secretaries of Municipalities in the Republic of Bulgaria (NASMRB) (HayuoHanHa
acoyuayus Ha cekpemapume Ha obujuHu 8 Penybauka bvaezapus, HACOPE) published a statement
summarising the main challenges faced by municipalities in relation to the processing of public
information requests.®* According to the statement, there was a significant increase in the number of
requests for access to public information submitted to municipalities. Some of the problems
mentioned in the statement include unprecise requests (that could be overcome by introducing a
mandatory requirement for applicants to specifically indicate the type of information requested, e.g.,
a document, an administrative act, etc.), requests for information about historical data covering long
periods of time, insufficient human and financial resources, etc. The statement also criticises the
abolition of the cassation appeal in access to public information cases noting that “this will lead to a
diverse case law of administrative courts on the application of the Access to Public Information Act
and, respectively, to different application of the law in the respective regions of these courts.”

Although there is no publicly available statistical data on the number of applications for access to
information on environmental matters and their outcome, there are a number of court cases that

60 Consultation with a representative of the senior management of the Bulgarian branch of an international environmental
organisations.

61 Bulgaria, Access to Public Information Act (3axoH 3a docmwn do obwecmseHa uHgpopmayus), 7 July 2002, last amended
26 February 2019, Art. 15, Par. (2).

62 See for example the rules and procedures for access to public information of the Ministry of Environment and Water
published on the website of the ministry.

63 Consultation with a representative of the senior management of the Bulgarian branch of an international environmental
organisations.

64 Bulgaria, National Association of the Secretaries of Municipalities in the Republic of Bulgaria (HayuoHanHa acoyuayus Ha
cekpemapume Ha obuwyuHU 8 Penybauka bvnzapusa) (2020), Application of the Access to Public Information Act (/TpusoxceHue
Ha 3akoHa 3a docmwbn 0o obuiecmaeHa uHgopmayus), 7 July 2020.
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have gained media publicity and reveal some problematic areas in the application of the Aarhus
Convention.

e Rosen Bosev against the Executive Environment Agency. In August 2019, Rosen Bosev, a journalist,
requested information from the Executive Environment Agency (EEA) (M3nbaHumenHa azeHyus
no okonHa cpeda, MAOC) about waste imports by private businesses. Specifically, he requested a
list of businesses that have imported waste products to Bulgaria, their country of origin and the
type of waste imported, in relation to EU environmental regulations. The Executive Environment
Agency rejected the request on the grounds that the requested information was classified
according to the provisions of the Waste Management Act (3akoH 3a ynpaeneHue Ha
omnadwvyume) related to waste import permissions.®® The agency’s decision was appealed and
revoked by the court on the grounds that the requested information matched the definition of
public information concerning environmental matters. The court noted that waste imports could
have a crucial environmental impact in the sense of Article 5 of the Environmental Protection Act
and as such should be considered as a piece of information falling within the scope of the
definition of public information. The court revoked the decision for denying access to information
and sent the case back to the Executive Environment Agency with instructions to provide access
to the requested information.®®

o World Wildlife Fund Bulgaria against Pirin National Park Directorate. In 2015, the Bulgarian branch
of World Wildlife Fund (WWF) requested information regarding the management of Pirin National
Park, specifically related to the contracts signed with third parties for developing a management
plan. The director of Pirin National Park rejected the request on the grounds of a lack of consent
from a third party — the contractor Proles Engineering Ltd (lposec unmceHepuHe O0/). The court
revoked the rejection and ordered the director of Pirin National Park to grant access to the
requested information. The court noted that the refusal of the contractor to consent was
unfounded, as their interests were not affected, and that there was prevailing public interest,
which was not properly considered by the administrative authority. The court's decision was not
appealed and came into force. In May 2016, the director of Pirin National Park provided the
requested information. The case was exemplary for how the court solved the conflict between the
interest of a third party (not to reveal information that can potentially be harmful to their image)
and the public interest.®’

e For the Earth and Greenpeace Bulgaria against the Ministry of Environment and Water. The
environmental organisations For the Earth (3a 3emama) and Greenpeace Bulgaria requested the
official communication between the Ministry of Environment and Water (MEW) (MuHucmepcmeo
Ha okonHama cpeda u sodume, MOCB) and the Bobov Dol thermo-electric power plant. The
ministry forwarded the request to the thermo-electric power plant, which refused to provide the
information on the grounds that part of it was a trade secret. The application for access to public

65 Bulgaria, Waste Management Act (3akoH 3a ynpasaeHue Ha omnadsyume), 13 July 2012, last amended 5 March 2021, Art.
48, Par. (7).

66 Bulgaria, Sofia City Administrative Court (AOmuHucmpamuseH cv0 — Cogpus-2pad), Decision No 138 on administrative case
No 18892/2019 (PeweHue No 138 o admuHucmpamusHo deso Ne 10892/2019), 8 January 2020.

67 Bulgaria, Administrative court Blagoevgrad (AdmuHucmpamuseH cb0 — briazoesepad), Decision No 639 on administrative
case No 8/2016 (PeweHue No 639 no admuHucmpamusHo deso Ne 8/2016), 6 April 2016.
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information was thus rejected and the two organisations appeal the rejection before the court.
The Supreme Administrative Court (SAC) (BbpxoseH admuHucmpamuseH cb0, BAC) ordered the
ministry to grant access to the requested information noting that the official communication
between the Ministry of Environment and Water and the thermo-electric power plant constituted
information with regard to environmental matters, and as such the public should have access to
it. This case gained public attention and after the requested documents were released, it became
evident that the amount of waste burned at the power plant was dangerously large and hazardous
for the environment and public health.®®

e For the Earth against the Ministry of Environment and Water. The environmental association For
the Earth (3a 3emama) requested the Ministry of Environment and Water (MEW)
(MuHucmepcmeo Ha okonHama cpeda u sodume, MOCB) to provide a copy of a report on the
reduction of emissions of harmful substances from large combustion plants, related to a warning
of the European Commission to Bulgaria for non-compliance with the ceilings on emissions of
sulphur, nitrogen oxide and fine particulate matter. The minister refused to grant access on the
grounds that the requested report was of a preparatory nature and had no independent
significance, which is one of the grounds for refusal under the general access to public information
legislation. A three-member panel of the Supreme Administrative Court (SAC) (BvbpxoseH
admuHucmpamuseeH cb9, BAC) upheld the minister’s decision.®® The decision of the three-member
panel was appealed before a five-member panel of the Supreme Administrative Court, which
revoked both the decision of the first instance and the rejection of the minister. The court held
that the requested information constituted environmental information within the meaning of
both the Aarhus Convention and the Environmental Protection Act. The requested information
was related to emissions and other harmful effects on the environment and was later used to
bring a claim against the Municipality of Sofia. According to the court, the provision of the general
access to public information law, which allowed access to preparatory documents to be denied,
did not apply to information concerning environmental matters and in particular concerning
emissions of harmful substances.”

3. Possibilities for collective claims by consumers or representations of
collective interests
This section should address the following:

1) Does the legal framework and practice on collective/representative action allow claims beyond
consumer matters, including related to the environment?

The national legal framework envisages the possibility of bringing collective and representative claims
both within and beyond the scope of consumer matters. The Consumer Protection Act (3akoH 3a
3awuma Ha nompebumenume), which is the main piece of legislation governing consumer rights and

68 Bulgaria, Supreme Administrative Court (BbvpxoseH admuHucmpamueeH cv0), Decision No 11951 on administrative case
No 7396/2014 (PeweHue No 11951 no admuHucmpamueHo deso Ne 7396/2014), 9 October 2014.

69 Bulgaria, Supreme Administrative Court (BvpxoseH admuHucmpamueeH cbv0), Decision No 3421 on administrative case No
14648/2013 (PeweHue Ne 3421 no admuHucmpamusHo desao Ne 14648/2013), 11 March 2014.

70 Bulgaria, Supreme Administrative Court (BbvpxoseH admuHucmpamueeH cv0), Decision No 11951 on administrative case
No 7396/2014 (PeweHue Ne 11951 no admuHucmpamusHo deso Ne 7396/2014), 9 October 2014.
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remedies for their protection, provides for the possibility of bringing collective claims.” Such claims
seek to enjoin or prohibit acts or commercial practices that are in breach of the collective interests of
the consumers. The law lays down two cumulative prerequisites for there to be a violation of the
collective interest of the consumers.”? The first one is that the committed act must harm the collective
interest of the consumers. There is no legal definition of “collective interest of the consumers”, which
means that matters related to the environment are not explicitly excluded. The second prerequisite is
that the act or omission, in which the infringement consists, should contravene one of the legal
provisions exhaustively listed in the law. This list of provisions includes both general consumer
protection rules from the Consumer Protection Act and rules from other laws. None of them, however,
is specifically related to the environment.

Although matters related to the environment (including “greenwashing”) are not explicitly listed as
possible grounds for seeking collective redress under the provisions of the Consumer Protection Act,
some of these provisions could be used for such purpose. Such provisions are, for example, the
provisions prohibiting the implementation of unfair commercial practices. According to the Consumer
Protection Act, unfair commercial practices are prohibited’® and can be a reason for bringing collective
claim.”® According to the same law, an unfair commercial practice can also be a misleading one. The
law states that “a commercial practice is misleading where it contains false information and is
therefore deceptive or where it misleads or is likely to mislead the average consumer in any way,
including through its overall presentation, even if the presented information is factually accurate [...]
and results or is likely to result in the making of a commercial decision which the consumer would not

have made without the use of the commercial practice.””®

In this regard, it is possible for the citizens to seek collective consumer protection in cases where the
trader’s advertising strategy is (aimed at) misleading the consumer. The Competition Protection Act
(3akoH 3a 3awuma Ha KoHKypeHuusma)’® prohibits misleading and unauthorised comparative
advertising and gives a legal definition of “misleading advertising”. Misleading advertising is any
advertising that in any way, including the matter of its presentation, deceives or is likely to deceive
the persons to whom it is addressed or communicated and is therefore likely to influence their
economic behaviour or, for those reasons, harms or is likely to harm a competitor.”” The assessment
of whether an advertisement is misleading is based on its effect — whether it has influenced the
economic behaviour of its addressees or whether it has caused damage to a competitor. The two
effects are alternatively stated, which means that for the purpose of collective redress it is sufficient
for the applicant to focus only on the first effect, namely the effect on the economic behaviour of the

71 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022.

72 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 186, Par. (2).

73 Bulgaria, Consumer Protection Act (3axoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 68c

74 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, Art. 186.

75 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumesaume), 9 December 2005, last amended 11 March
2022, Art. 68e, Par. (1).

76 Bulgaria, Competition Protection Act (3axoH 3a 3awuma Ha koHKypeHuuama), 28 November 2008, last amended 26
February 2021.

77 Bulgaria, Competition Protection Act (3axoH 3a 3awuma Ha koHKypeHuuama), 28 November 2008, last amended 26
February 2021, Art. 33.
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addressees. The Competition Protection Act does not define “economic behaviour”. Such a definition
can be extracted from the Consumer Protection Act, which defines the “substantial modification of
the economic behaviour of consumers” as “the use of a commercial practice which significantly
impairs the consumer's ability to make an informed decision, resulting in a commercial decision which
the consumer would not have made without the use of that commercial practice”.”® Therefore
misleading advertising falls within the scope of unfair commercial practices and if it harms or might
harm the collective interests of consumers it can be the subject of a collective/representative claim.

Although it is theoretically possible to seek a remedy for environment-related matters through the
provisions of unfair commercial practices, it should be noted that there are no legal provisions
specifically defining “greenwashing” or any other environment-related practices as unfair commercial
practices. There are also no court cases confirming that these rules can be effectively used to file
collective/representative claims in relation to environmental matters. As confirmed by the consulted
stakeholders, in practice, collective claims under the Consumer Protection Act (3akoH 3a 3awjuma Ha
nompebumenume) are filed only for unfair clauses in contracts with consumers, mainly in contracts
for loans, insurance services and telecommunications services.”®

Claims which do not fall within the scope of the special rules on collective consumer protection can
be filed through the general procedure for filing collective claims, laid down in the Civil Procedure
Code (MpaxdaHcku npouecyaneH kodekc).2® The Civil Procedure Code envisages two categories of
collective claims: claims for establishing the harmful act or omission, its unlawfulness and the guilt,
and claims for discontinuing the violation, remedying its consequences on the harmed collective
interest and/or compensating the damages caused to that interest.®! Representative claims under the
Consumer Protection Act can seek only discontinuation or prohibition of a harmful practice and/or
compensation for damages.

The subject matter of collective claims under the Civil Procedure Code is broadly defined as the
protection of a collective interest against damage or threat of damage. The law does not define the
term “collective interest”, but only states that a collective claim may be brought on behalf of persons
injured by an infringement where, according to the nature of the infringement, their circle cannot be
determined precisely but is identifiable.®? Thus, instead of determining the nature of the protected
collective interest, the law is rather based on the capacity of the violation to affect an indefinite
number of persons. Similar to other laws, the Civil Procedure Code also provides no possibility for
claims in “general interest”.

Unlike the option under the Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume),
which is not used to file complaints related to the environment, collective complaints under the Civil
Procedure Code (MpaxcdaHcku npoyecyaneH Kodekc) are filed, albeit rarely, on environmental matters.

78 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenume), 9 December 2005, last amended 11 March
2022, transitional and final provisions, § 15, p. 25.

79 Consultations with lawyer with experience in high-profile environmental collective claims.

80 Bulgaria, Civil Procedure Code ([paxdaHcku npouecyaneH kodekc), 20 July 2007, last amended 5 August 2022.

81 Bulgaria, Civil Procedure Code ([paxdaHcku npouecyaneH kodekc), 20 July 2007, last amended 5 August 2022, Art. 379,
Par. (3).

82 Bulgaria, Civil Procedure Code ([paxdaHcku npouecyasneH kodekc), 20 July 2007, last amended 5 August 2022, Art. 379,
Par. (1).
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(Lawyer with experience in high-profile environmental collective claims): “In Bulgaria, to my
knowledge, there are only two successful big cases based on collective claims regarding the
environment and one of them is ours.”

The most exemplary case based on a collective claim on environmental matters is the case of Clean
Air Group vs. Sofia Municipality. In May 2017, a group of citizens and NGOs united under the name
Clean Air Group (Mpyna 3a yucm 8b30yx) filed a collective claim against Sofia Municipality (CmonuyHa
obwuHa) as the main contributor to air pollution in Sofia. According to the Clean Air Group, Sofia
Municipality, through its actions and omissions, has allowed excessive emission of fine particulate
matter (PM 2.5 and 10), which has put people’s health at risk. On 9 November 2021, the court came
up with a decision which ordered Sofia municipality to undertake a series of measures to improve the
quality of air including, among others, introducing incentives to use alternative non-polluting heating
methods, conducting an assessment of the measures taken so far in the transport sector, conducting
analysis of the opportunities to construct condominium parking in residential and commercial areas
and increase available buffer parking (to reduce parking in dirt areas), building a comprehensive
interconnected bicycle network to allow easy and safe travel between neighbourhoods, conducting
analysis of the opportunities to build parks and/or green walls in areas with excess pollution, etc.®
The decision is not final, because it was appealed and the proceedings before the court of second
instance are still pending.

The fees for filing collective claims are a well-known obstacle for citizens to participate in such
procedures.?* The fee in civil proceedings in Bulgaria is 4 % of the value of the claim. Since in cases of
environmental issues applicants are very likely to claim damages of a large value and the value of the
collective claim is calculated as the total of all claims, the applicants can often be unable to afford the
costs of a court procedure.

According to some of the consulted stakeholders,®> another obstacle for citizens wishing to participate
in collective proceedings is the fact that it is hard to seek compensation for individual damages from
legal entities through collective claims.

(Lawyer with experience in high-profile environmental collective claims): “The procedural
legal framework for collective claims does not allow claiming compensation for personal harm
(injury) and cannot be used for such purposes. It can be used only for claiming compensation
for the damaged collective interest. Compensation must be awarded jointly to the injured
parties and must serve to remedy the effects of the infringement or to create conditions for
such infringement not to be committed again. In Bulgaria, there is no class action for damages
for personal injuries, in which the awarded compensation is subsequently distributed among
the injured parties. That is why in our case we did not make any claims for individual damages.
Usually, in cases like ours, the court orders reparation for damages caused to the collective. In

83 Bulgaria, Sofia City Court (Cogulicku e2padcku cv0), Decision No 266455 on civil case No 6614/2017 (PeweHue No 266455
1o 2paxoaHcko desno Ne 6614/2017), ECLI:BG:DC:110:2021:20170106614.001, 8 November 2021.

84 Consultations with a representative of the senior management of the Bulgarian branch of an international environmental
organisations.

85 Consultation with lawyer with experience in high-profile environmental collective claims
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our case, it ordered purchases of respiratory masks, construction of a bicycle lane across the
city, etc.”

An illustrative case of the impossibility of seeking compensation for individual damages through a
collective claim is the case of a group of individuals against Sofia Municipality concerning the excessive
noise caused by a tram track in the centre of Sofia. In this case, which was filed in 2017, the applicants
claimed the removal or, if this was not possible, the relocation of the tram track and compensation
for the damages suffered from the noise. In its decision, delivered in August 2022, the court accepted
the applicants’ arguments and ordered the relocation of the tram track within one year. At the same
time, the court dismissed the compensation claims noting that these claims were for individual
damages rather than for collective harm and as such should be filed separately according to the
general rules for individual claims.®

2) Who can represent consumers in such litigation (CSOs, institutions etc.)?

In litigations under the Consumer Protection Act (3akoH 3a 3awuma Ha nompebumenaume), the
consumers may be represented by consumer protection associations, the Commission for Consumer
Protection (CCP) (Komucusa 3a 3awjuma Ha nompebumenume, K3MM), which is the national supervisory
authority on consumer rights, or a qualified organisation of an EU Member State on the territory of
which the consequences of the infringement of the collective interest of consumers have occurred.®’
According to the law, a “qualified organisation” means any organisation established in accordance
with the requirements of the national law of a Member State of the European Union for the protection
of the collective interests of consumers which has a legal interest in bringing an action for the
injunction or prohibition of acts or commercial practices contrary to the collective interests of
consumers.® There is no requirement for such organisations to be active for a certain period of time
(unless such a requirement exists in the Member State where the organisation is established), but the
court is authorised to assess, on a case-by-case basis, whether the scope of activities of the particular
organisation makes it eligible to file the particular claim. The Commission for Consumer Protection
usually chooses what claims to pursue based on an analysis of the complaints lodged before the
Commission by consumers during the previous year. Thus, if the consumers do not file enough claims
on environment-related matters, it is unlikely that the Commission will proactively file claims for such
violations.®?

In litigations under the Civil Procedure Code (Ipax0aHcku npoyecyaneH kodekc) the persons affected

by the violation can be represented by “an organisation for the protection of injured persons or of the

injured collective interest, or for the protection against such violations”.*®

86 Bulgaria, Sofia City Court (Cogputicku 2padcku cvd), Decision No 262691 on civil case No 8867/2017 (PeweHue No 262691
no epaxcdaHcko deso Ne 8867/2017), ECLI:BG:DC:110:2022:20170108867.001, 15 August 2022.

87 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumesaume), 9 December 2005, last amended 11 March
2022, Art. 165, Par. (3), p. 3, Art. 186 par. (1), and Art. 186a.

88 Bulgaria, Consumer Protection Act (3akoH 3a 3awuma Ha nompebumesaume), 9 December 2005, last amended 11 March
2022, Transitional and Concluding Provisions, § 13, p. 22.

89 Consultation with a representative of the Commission for Consumer Protection.

90 Bulgaria, Civil Procedure Code ([paxcdaHcku npouecyaneH kodekc), 20 July 2007, last amended 5 August 2022, Art. 379.
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3) What is the state of transposition of Directive 2020/1828 of 25 November 2020 on representative
actions for the protection of the collective interests of consumers?

In June 2022, the Ministry of Economy and Industry (MEI) (MuHucmepcmeo Ha ukoHomukama u
uHoycmpusma, MUE) officially announced that it has developed a Draft Representative Claims Act
(3akoHonpoekm 3a npedcmasumenHume uckose).’! According to the government’s action plan for
2022 for implementing measures resulting from Bulgaria’s EU membership, the development of the
draft is a measure for transposing Directive 2020/1828.%?

(Representative of the Commission for Consumer Protection): “I was there in the Ministry a
few days ago when we discussed the Draft Representative Claims Act and | can tell there are
uncertainties around some provisions and that is why it is not published yet. Another reason
for its delay is the fact that in the beginning, it was not clear which ministry should be
responsible for the act — the Ministry of Economy or the Ministry of Justice — since some
changes to the Civil Procedure Code might be needed as well.”

Due to the unstable political situation in Bulgaria after the dissolution of parliament in August 2022,
both the Draft Representative Claims Act and the expected amendments to the Consumer Protection
Act (3akoH 3a 3awuma Ha nompebumenume) for transposing Directive 2019/2161 were put on hold.
Nevertheless, on 1 November 2022, the government submitted to the newly elected parliament the
Draft Representative Claims for the Protection of Consumers’ Collective Interests Act (3akoHonpoekm
3a npedcmasumesHUMe UCKOBe 30 3auUma Ha KosekmueHume uHmepecu Ha nompebumenume).”
The main purpose of the proposed act, as defined in its explanatory report, is to transpose properly

Directive 2020/1828. The discussions on the draft have not yet begun.®*

4. Due diligence and reporting obligation

This section should address the following:

1) Are there national due diligence laws in your country? If YES: can it be applied in the area of
consumer protection as relevant for the protection of the environment?

In Bulgaria, there are no national due diligence laws. There are individual due diligence provisions,
which apply only in specific cases. For example, the Commercial Act (Tbpzaoecku 3akoH) provides for a
due diligence procedure in connection with reorganisations of commercial companies (mergers,
acquisitions, divisions, etc.).”> Most of the legal provisions governing this procedure are binding and

91 Bulgaria, Ministry of Economy and Industry (MuHucmepcmeo Ha ukoHomukama u uHoycmpuama) (2022), ‘Deputy Prime
Minister Ninova: Collective claims for compensations will be free for consumers’ (‘Buuenpemuepvm HuHosa:
KosnekmusHume uckose 3a obe3wemeHus we ca besnaamHu 3a nompebumenume’), press release, 27 June 2022.

92 Bulgaria, Council of Ministers (MuHucmepcku cbeem) (2022), Action Plan for 2022 with measures resulting from the
Republic of Bulgaria's EU membership (1101 30 delicmeue 3a 2022 2. ¢ Mepkume, Npou3muydawiu om Ya1eHcmseomo Ha
Penybauka bvneapus 8 Esponelickus cbro3), 20 January 2022.

93 Bulgaria, National Assembly (HapodHo cvbpaHue), Draft Representative Claims for the Protection of Consumers’ Collective
Interests Act (3akoHonpoekm 3a npedcmasumesnHUmMe UCKO8e 3d 3aUWUMA HA KOAEKMUBHUME UHMmMepecu Ha
nompebumeaume), 1 November 2022.

9 For regularly updated information on the progress of the bill, see the website of the parliament.

95 Bulgaria, Commercial Act (Topeoscku 3akoH), 18 June 1991, last amended 29 March 2022, Art. 262n and Art. 262m.
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require mandatory provision of documents and performance of audits before the reorganisation
contract is concluded. However, the law does not require any of these documents to contain
information related to environmental protection and even if the parties agree on the presentation of
such documents they are usually disclosed only to the partners and/or shareholders of the involved
companies.®®

2) Canyou identify examples of application of provisions regarding non-financial reporting to enforce
consumer rights in your country, such as in respect to Directive 2014/95/EU (Non-Financial

Reporting Directive — NFRD) - for example similar to the case submitted by Client Earth against
supermarket groups —Ahold Delhaize (Notification to the Dutch Authority for the Financial Markets
(clientearth.org); We are taking action against a global supermarket giant on plastics |

ClientEarth).

The general reporting obligations of companies are regulated in the Accounting Act (3akoH 3a

cyemosodcmsomo).”’

The law regulates two main types of reporting obligations which cover non-
financial information, including the one that concerns the environmental compliance and impact of

the reporting entity. Both obligations are a consequence of the transposition of Directive 2014/95/EU.

The first reporting obligation is regulated as part of the annual report on the activities of companies.
The law requires such reports to provide information on key non-financial performance indicators
relevant to the company’s commercial activities, including issues related to the protection of the
environment.”® The preparation of annual activity reports is mandatory for all commercial companies.

The second reporting obligation concerning non-financial information requires all commercial
companies to present a non-financial statement, which must include, inter alia, information to the
extent necessary for understanding the company’s development, performance, position and impact
of its activity relating to environmental matters.? In line with the provisions of Directive 2014/95/EU,
the obligation for presenting a non-financial statement applies only to large companies which are
public-interest entities exceeding the criterion of the average number of 500 employees.!%

No cases were identified, in which the provisions regarding non-financial reporting were used to
enforce consumer rights in respect of Directive 2014/95/EU.

One atypical option that can potentially be used for enforcing environmental rights is the procedure
for filing claims against unjustified actions or inactions on the part of public authorities. The procedure
is laid down in the Administrative Procedure Code (AOmuHucmpamugHonpouecyaneH Kodekc) and
entitles individuals to file claims to the court requesting the termination of actions of public authorities
or public officials that are not based on an administrative act or the law, or the performance of actions
that the public authorities or public officials are obliged to perform.'®® Notwithstanding that this

96 Bulgaria, Commercial Act (Tbpzoscku 3akoH), 18 June 1991, last amended 29 March 2022, Art. 262H.

97 Bulgaria, Accounting Act (3akoH 3a cvemosodcmeomo), 8 December 2015, last amended 5 March 2021.

98 Bulgaria, Accounting Act (3akoH 3a cvemosodcmeomo), 8 December 2015, last amended 5 March 2021, Art. 39, Par. (2).
99 Bulgaria, Accounting Act (3akoH 3a cvemosodcmeomo), 8 December 2015, last amended 5 March 2021, Art. 48.

100 Buylgaria, Accounting Act (3axoH 3a cuemosodcmeomo), 8 December 2015, last amended 5 March 2021, Art. 41.

101 Bulgaria, Administrative Procedure Code (AdmuHucmpamusHonpouecyaseH kodekc), 30 April 2006, last amended 19
February 2021, Chapter XV.
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mechanism could in theory be used for filing claims on environmental matters, this is not done in
practice. Moreover, according to some legal practitioners, such claims would hardly be successful due
to the legal interest principle, which narrows down the range of eligible applicants only to persons
who can prove they have a personal interest in the termination or performance of the respective
action.%?

5. Conclusions and ways forward

This section should include brief summary of findings and proposals how to improve environmental
protection through consumers’ rights, and how to improve enforcement of consumers’ rights in this
context.

What can be done on national level? What could be done at EU level?
Please include:

- Short summary of findings

In Bulgaria, there is a lack of clearly defined remedy in the legislation that allows consumers to
influence the sustainable behaviour of the business. One possible way to fill this gap is to provide the
citizens with more consumer rights, in particular the right to information about the environmental
impact of certain goods and services. Consumers would thus be able to make sustainable choices and
traders would be predisposed to behave more sustainably.

The lack of publicly available documents concerning the transposition of Directive 2020/1828 is an
obstacle to a more detailed and critical analysis of the upcoming legislation in the field of
representative claims of consumers. Nevertheless, the drafting of the new legal provisions was
considerably delayed and Bulgaria will most likely fail to transpose Directive 2020/1828 within the
envisaged deadline of 25 December 2022.

- Overarching observations and assessments

There are no legal provisions explicitly linking consumer rights and environmental protection. The lack
of court cases, in which the legal provisions on consumer rights are used to address environmental
matters further prevents the analysis of such a link.

The review of the activities of the main Bulgarian consumer organisations and the consultations
conducted showed that exercising supervision over and/or encouraging the sustainable behaviour of
the business is not a priority on the agenda of national consumer organisations.

- Best promising practices

One promising practice identified in the course of the research is the practice of some companies,
whose business activity includes packaging small goods for daily use, of placing QR codes that allow

102 Gospodinov, D. (2018), The right to clean air — community and national dimensions. Options for judicial protection in
Bulgaria ([Tpasomo Ha 4Yucm 6b30yx — 06WHOCMHO U HAUUOHA/IHO U3MepeHue. Bb3mMoxHocmu 3a cbOebHa 3auuma 8
bvazapus), 1 May 2018.
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the consumer to receive more detailed information regarding the product’s environmental impact
(such as how much water or energy is used in its entire life cycle). Such QR codes are placed on small
packages which do not have enough space for a lot of additional information. The information
accessible through the QR codes is provided by the companies themselves and there are no specific
rules or procedures for its verification.!%®

Another good practice is the practice of auditing companies to verify the information on environment-
related activities presented by the audited businesses, especially when the audited business has
publicly advertised certain achievements in the area of environmental protection. The consequence
of findings about fake information in such cases is that such findings are reflected in the audit
report.1%4

A promising practice is also the practice of some companies to educate consumers on environmental
language to enable them to make sustainable choices. For example, when words such as “recyclable”,
“ecoplastic”, etc., are used the company explains the exact meaning of such words in their business.'®

(Representative of a large food production company): “"Sometimes we package products for
countries that do not have a good recycling system in place, so our company policy is to raise
awareness of the importance of recycling also for countries where recycling is not so well
known.”

Some consumer rights associations are trying to educate consumers on how to make sustainable
choices. For example, the European Consumer Centre Bulgaria (Esponelicku nompebumerscku
yeHmMuwvp bvneapus) created a section on its website dedicated to the different ways of becoming an

“eco-consumer”.1%

A promising practice related to advertising is the inclusion of environmental matters in the National
Ethical Standards for Advertising and Commercial Communication in Bulgaria (HayuoHanHu emuyHu
npasuna 3a peknama U mbp208cKa KOMyHUKauyua 6 Penybauka bvnzapus).’®” The standards were
developed in 2009 by the National Council for Self-Regulation (NCSR) (HayuoHaneH cveem 3a
camopezynayus, HCP), which is an independent non-governmental body for self-regulation in
advertising and commercial communication in Bulgaria. The document provides a special rule on
environmental behaviour, which states that marketing communication should not violate the law and
the commonly accepted standards of responsible behaviour towards the environment.'® In 2020, the
standards were updated and a new more detailed section on environmental statements in marketing
communication was added. It includes definitions of environment-specific terms such as
environmental impact, life cycle and waste, and provides rules on honest and truthful presentation,

103 Consultation with a representative of a large food production company.

104 Consultation with a representative of a large food production company.

105 For example, see the sustainability module on the website of Nestle Bulgaria.

106 European Consumer Centre Bulgaria (Esponelicku nompebumescku yeHmbvp bvazapus) How to become an eco-consumer
(Kak ce cmasa eko nompebumen), 21 April 2021.

107 Bulgaria, National Council for Self-Regulation (HayuoHaneH cbeem 3a camopeaynayua) (2009), National Ethical Standards
for Advertising and Commercial Communication in Bulgaria, 25 September 2009, last updated 25 June 2020.

108 Bulgaria, National Council for Self-Regulation (HayuoHaneH cbeem 3a camopeaynayua) (2009), National Ethical Standards
for Advertising and Commercial Communication in Bulgaria, 25 September 2009, last updated 25 June 2020, Art. 21.
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scientific research, superiority and comparative statements, product life cycle, components and
elements, signs and symbols, and waste handling. The ethical standards are binding for the members
of the National Council for Self-Regulation, which includes, among others, the three biggest
advertising and communication associations in Bulgaria.'® For enforcing compliance with ethical
standards, the National Council for Self-Regulation has established an ethics committee, which
accepts and handles complaints from individuals and legal entities. The decisions of the ethics
committee are binding for the members of the National Council for Self-Regulation. Non-members
who have violated the standards are invited to voluntarily discontinue the violation. Since the inclusion
of environmental matters in the standards in 2020, however, no complaints on such matters have
been submitted to the ethics committee.'*°

With regard to promising practices implemented by public authorities, few such practices were
identified, mostly related to access to information. One such practice is the maintenance of a national
catalogue of environmental information sources. The catalogue is maintained by the Executive
Environment Agency (EEA) (M3nbaHumenHa aeeHyua no okosaHa cpeda, MAOC) and contains data on
where and what environmental information is stored in Bulgaria, in what format and what is the access

to it.11!

The Ministry of Environment and Water (MEW) (MuHucmepcmeo Ha okonHama cpeda u sooume,
MOCB) coordinates a network of green lines for reporting cases of environmental pollution. The
Ministry also publishes monthly updates on the reports received through the green lines and the

measures undertaken in response to these reports.!?

There are also various initiatives of public authorities awarding different labels and certificates for
environmentally responsible businesses. One such initiative is the annual competition for receiving an
eco-label for sustainable buildings organised by Sofia Municipality. The competition includes three
categories: large shopping centres (shopping malls), large retail food chains and universities on the
territory of Sofia Municipality. The initiative aims to promote the use of renewable sources, energy
efficiency, reduction of greenhouse gas emissions and stimulation of the introduction of
environmentally friendly solutions in the construction, renovation and use of buildings. By nominating
and rewarding best practices, building owners are incentivised to innovate in the sustainable design
of buildings and their surrounding areas, and in the efficient use of resources within them. The eco-
labels for sustainable buildings are awarded on the basis of a set of pre-defined criteria divided into
three categories: economic, environmental and social. The criteria include, among others,
management and monitoring of water consumption, energy efficiency, roof and facade landscaping,
air purification systems, recycling, waste management, awareness and training activities for
employees, etc. The eco-label is for public prestige only and does not guarantee any additional rights.
Compliance with the criteria after the award of the label is not done either.!?

109 Bylgaria, National Council for Self-Regulation (HayuoHaneH cbeem 3a camopezynayus) (2009), National Ethical Standards
for Advertising and Commercial Communication in Bulgaria, 25 September 2009, last updated 25 June 2020, Chapter D.

110 For more information about the complaint procedure, see the website of the National Council for Self-Regulation.

111 For more information about the catalogue, see the website of the Executive Environment Agency.

112 For more information about the green lines and the monthly updates, see the website of the Ministry of Environment
and Water.

113 For more information about the EU Ecolabel certification and a full list of awarded licenses and products in Bulgaria, see
the website of the Ministry of Environment and Water.
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Another authority that applies strict and reliable criteria when providing an eco-label is the Ministry
of Environment and Water (MES) (MuHucmepcmeo Ha okoanHama cpeda u sooume, MOCB), which is
responsible for assigning the EU Ecolabel. However, the number of Ecolabel licenses awarded in
Bulgaria is one of the lowest in the EU.11

- Suggestions for improvements stemming from the research and opinions of experts

One of the main obstacles restricting access to justice in environmental matters is the legal interest
principle, which applies to most categories of claims and narrows down the range of eligible
applicants. This obstacle can be overcome by introducing, through a legislative amendment or an
interpretative decision of a competent judicial body, a precise yet broad definition of legal interest in
environmental cases that would enable persons beyond the narrow circle of those directly related to
the case to file claims and seek the protection of their rights.

According to the stakeholders consulted, in regard to the high state fees for filing environmental
collective claims, it may be suggested to consider exempting applicants in such cases from paying the
fee in advance. This approach has been applied in other areas of law, such as labour law, where the
applicants are exempt from paying the fee in advance and only owe it if the court rules in favour of
the opposing party.

(Lawyer with experience in high-profile environmental collective claims): “It will be very
helpful if there is a special rule for environmental cases, similar to the one in labour law, where
the applicant can pay the fee after the case. Because | can tell from my own practice that in
environmental cases such fees are often unaffordable for the ordinary citizen. That is why in
collective claims the applicants often claim very low damages.”

Some experts suggest that in relation to the consumers’ right to information about a product, it may
be recommended to introduce a legal requirement for traders to specifically provide more information

about the product’s environmental impact.'®

Regarding greenwashing practices, it may be recommended to add greenwashing as a special form of
unfair commercial practice related to the environmental impact of a product. In addition to that, there
is a need for certain improvements in advertising, specifically related to the environmental impact of
a product or a trader.!'® More awareness about greenwashing is also needed, including on the part of
civil society organisations and especially consumer rights associations, which should educate
consumers on what is greenwashing and how it can be noticed.

(Representative of the Commission for Consumer Protection): “I do not know why but the
Bulgarian consumer does not seem to care that much about the so-called “greenwashing”. |
have not heard of any signals from consumers concerning greenwashing practices and | can

114 For more information about the competition, see the website of Sofia Municipality.
115 Consultation with a representative of the Commission for Consumer Protection.
116 Consultation with a representative of the Commission for Consumer Protection.
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imagine there are many such cases. Probably the reason is that the consumers are not aware

”n

of “greenwashing”.

More attention should be paid to advertising on social media, especially hidden advertising, e.g., by
influencers. Since this is a relatively new phenomenon, it often remains outside the scope of the
application of the general rules on advertising. At the same time, social media advertising increasingly
impacts consumers and their choices. The National Ethical Standards for Advertising and Commercial
Communication in Bulgaria (HauuoHanHu emuyHU npasunaa 3a peknama U muvpao8cKa KOMYHUKAUUA
8 Penybnuka bvneapus), developed by the National Council for Self-Regulation (NCSR) (HayuoHaneH
cveem 3a camopezynayus, HCP), explicitly notes the responsibility to comply with these standards
includes also the so-called influencers, bloggers, vloggers, affiliate networks, data analysers and ad
technology companies, as well as those responsible for preparing algorithms and the usage of artificial
intelligence for marketing communication.*” One possible measure to prevent misleading hidden
advertising, already discussed in other European countries, is to introduce an obligation for labelling
social media advertising.

Finally, some legislative changes may also lead to improved protection of environmental rights
including, among others, transposing Directive 2020/1828 in Bulgarian legislation and reconsidering
the abolition of second instance appeal in cases concerning access to public information.

117 Bulgaria, National Council for Self-Regulation (HayuoHaneH cbeem 3a camopeaynayua) (2009), National Ethical Standards
for Advertising and Commercial Communication in Bulgaria, 25 September 2009, last updated 25 June 2020.
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