




























































































































































































































































































































































































































































































































































































































































































































































































































































shorter period (not to be less than four 
months), the data that subparagraph c 
requires shall have been gathered over at 
least that shorter period. 

[3] If the monitoring data would relate 
exclusively to ozone and would not have 
been required under this chapter as in 
effect prior to May 7, 1981, the department 
may waive the otherwise applicable 
requirements of this subparagraph to the 
extent that the applicant shows that the 
monitoring data would be unrepresentative 
of air quality over a full year. 

(f) The owner or operator of a proposed stationary 
source or modification of volatile organic 
compounds who satisfies all conditions of 
40 CFR, part 51, appendix S, section IV may 
provide postapproved monitoring data for ozone 
in lieu of providing preconstruction data as 
required under paragraph 1. 

(2) Postconstruction monitoring. The owner or operator 
of a major stationary source or major modification 
shall, after construction of the stationary source or 
modification, conduct such ambient monitoring as the 
department determines is necessary to determine the 
effect emissions from the stationary source or 
modification may have, or are having, on air quality 
in any area. 

(3) Operations of monitoring stations. The owner or 
operator of a major stationary source or major 
modification shall meet the requirements of 40 CFR, 
part 58, appendix B during the operation of 
monitoring stations for purposes of satisfying 
subdivision g. 

h. Source information. The owner or operator of a proposed 
major stationary source or major modification shall submit 
all information necessary to perform any analysis to make 
any determination required under this article. Such 
information must include: 

(1) A description of the nature, location, design 
capacity, and typical operating schedule of the 
proposed source or modification, including 
specifications and drawings showing the design and 
plant layout e£ 

(2) A detailed schedule for construction of the source or 
modification. 
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"(3) A detailed description as to what system of 
continuous emission reduction is planned by the 
source or modification, emission estimates, and any 
other information necessary to determine that best 
available control technology as specified in the 
"North Dakota Guidelines for Determining Best 
Available Technology'' (North Dakota state department 
of health and consolidated laboratories, division of 
environmental engineering). This document is 
incorporated by reference. 

(4) The air quality impact of the source or modification, 
including meteorological and topographical data 
necessary to estimate such impact. 

(5) Information on the air quality impacts and the nature 
and extent of general commercial, residential, 
industrial, and other growth which has occurred since 
the baseline date in the area the source or 
modification would affect. 

i. Additional impact analyses. 

(1) The owner or operator shall provide an analysis of 
the impairment to visibility, (in accordance with 
chapter 33-15-19) soils and vegetation, and wildlife 
that would occur as a result of the source or 
modification and general commercial, residential, 
industrial, and other growth associated with the 
source or modification. .A.a asseesmea~ elf aa 

aa~~e~~a~ea aave~se ~m~ae~ ea se~~s aaa 
ve~e~a~~ea ~a ~fie v~e~a~~y elf ~fie se~~ee e~ 
mea~lf~ea~~ea sfia~~ a~se 5e ~ae~~aea~ 91f 
~a~~~e~~a~ eeaee~a a~e elflfee~s ~fia~ we~~a 
fiave s~~a~lf~eaa~ eemme~e~a~ e~ ~ee~ea~~eaa~ 
va~~e The owner or operator need not provide an 

analysis on vegetation or wildlife having no 
significant commercial or recreational value except 
for endangered and threatened species as identified 
by the United States fish and wildlife service. 

(2) The owner or operator shall provide an analysis of 
the air quality impact projected for the area as a 
result of general commercial, residential, 
industrial, and other growth associated with the 
source or modification. 

j. Sources impacting federal class I areas 
requirements. 

additional 

(1) Notice to the environmental protection agency. The 
department shall transmit to the administrator of the 
United States environmental protection agency through 
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the United States environmental protection agency 
region VIII regional administrator a copy of each 
permit application relating to a major stationary 
source or major modification received by the 
department and provide notice to the administrator of 
every action related to the consideration of such 
permit. 

(2) Notice to federal land managers. 'f'f\e ae~a~~Me!'\~ 
s~a~~ ~~ev~ee !'le~~ee ei ~f\e ~e~M~~ 
a~~~~ea~~e!'\; a ee~y ei ~f\e ~~e~~M~!'\a~y 
ae~e~H\~:1'\a~~e!'\ ~e~~~ea M!'\ae~ BMBBee~~e!'\ 5; 
a!'la a!'ly ma~e~~a~s Msea ~!'\ mak~!'\~ ~f\a~ 

ae~e~H\~:1'\a~~e!'\ ~e ~}\e ieae~a~ ~a!'\a Ma!'\a~e~ 

a!'\a ~f\e ieae~a~ eii~e~a~ e:ka~~ee w~~f\ a~~ee~ 
~es~e!'\s~s~~~~y ie~ Ma!'\a~eme!'\~ ei a!'ly ~a!'\as 
w~~f\~a a €~ass i a~ea wf\~ef\ may se aiiee~ee 
sy eH\~BB~e!'\6 i~eM ~}\e ~~e~esea BeM~ee~ 'f'}\e 
ae~a~~mea~ BRa~~ ~~ev~ee BMe~ !'\e~~ee 
~~em~~~y ai~e~ ~eee~V~!'\~ ~f\e a~~~~ea~~e!'\~ 

The department shall provide written notice of any 
permit application for a proposed major stationary 
source or major modification, the emissions from 
which may affect a class I area, to the federal land 
manager and the federal official charged with direct 
responsibility for management of any lands within any 
such area. Such notification must include a copy of 
all information relevant to the permit application 
and must be given within thirty days of receipt and 
at least sixty days prior to any public hearing on 
the application for a permit to construct . Such 
notification must include an analysis of the proposed 
source's anticipated impacts on visibility in the 
federal class I area. The department shall a l so 
provide the federal land manager and such federal 
officials with a copy of the prelim i nary 
determination required under subsection 5 and shall 
make available to them any materials used in making 
that determination, promptly after the department 
makes such determination. Finally, the department 
shall also notify all affected federal land managers 
within thirty days of receipt of any advance 
notification of any such permit application . 

(3) Denial impact on air quality-related values . A 
federal land manager may present to the department, 
after reviewing the department's prel i minary 
determination required under subsection 5, a 
demonstration that the emission from an applicab l e 
source will have an adverse impact on the air 
quality-related values (including visibility) of 
federal mandatory class I lands, notwithstanding that 
the change in air quality resulting from emissions 
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from such source or modification will not cause or 
contribute to concentrations which exceed the maximum 
allowable increases for a class I area. If the 
department concurs with such demonstration, the 
permit sfiaii may not be issued. 

(4) Class I variances. 

(a) The owner or operator of a proposed source may 
demonstrate to the federal land manager that the 
emissions from such source or modification will 
have no adverse impact on the air 
quality-related values of any such lands 
(including visibility), notwithstanding that t-he 
change in air quality resulting from emissions 
from such source or modification will cause or 
contribute to concentrations which exceed the 
maximum allowable increases for a class I area. 
If the federal land manager concurs with such 
demonstration and the manager so certifies to 
the department, the department may issue the 
permit pursuant to the requirements of 
subparagraph b; provided, that the applicable 
requirements of this chapter are otherwise met. 

(b) In the case of a permit issued pursuant to 
subparagraph a, such source or modification 
shall comply with such emission limitations 
under such permit as may be necessary to assure 
that emissions of sulfur dioxide and particulate 
matter will not exceed the following maximum 
allowable increases over the baseline 
concentration for such contaminants: 

Particulate matter: 
Annual geometric mean 
24-hour maximum 

Sulfur dioxide: 
Annual arithmetic mean 
24-hour maximum 
3-hour maximum 

Maximum allowable 
increase (micrograms 

per cubic meter) 

19 
37 

15 
91 

325 

(5) Sulfur dioxide variance by governor with federal land 
manager 1 s concurrence. The owner or operator of a 
proposed source or modification which cannot be 
approved under paragraph 4 may demonstrate to the 
governor, that the source or modification cannot be 
constructed by reason of any maximum allowable 
increase for sulfur dioxide for periods of 
twenty-four hours or less applicable to any class I 
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area and, in the case of federal mandatory class I 
areas, that ~ variance under this clause would not 
adversely affect the air quality-related values of 
the area (including visibility). The governor, after 
consideration of the federal land manager's 
recommendation (if any) and subject to the federal 
land manager's concurrence, may, after notice and 
public hearing, grant a variance from such maximum 
allowable increase. If such variance is granted, the 
department shall issue a permit to such source or 
modification pursuant to the requirements of 
paragraph 7; provided, that the applicable 
requirements of this chapter are otherwise met. 

(6) Variance by the governor with the president's 
concurrence. In any case where the governor 
recommends a variance under this subdivision in which 
the federal land manager does not concur, the 
recommendations of the governor and the federal land 
manager eAa~~ must be transmitted to the president. 
The presiden_t __ may approve the governor's 
recommendation if the president finds that such 
variance is in the national interest. If such a 
variance is approved, the department shall issue a 
permit pursuant to the requirements of paragraph 7; 
provided, that the applicable requirements of this 
chapter are otherwise met. 

(7) Emission limitations for presidential or 
gubernatorial variance. In the case of a permit 
issued pursuant to paragraph 5 or 6, the source or 
modification shall comply with emission limitations 
under such permit as may be necessary to assure that 
emissions of sulfur dioxide from such source or 
modification will not (during any day on which the 
otherwise applicable maximum allowable increases are 
exceeded) cause or contribute to concentrations which 
exceed the following maximum allowable increases over 
the baseline concentration and to assure that such 
emissions will not cause or otherwise contribute to 
concentrations which exceed the otherwise applicable 
maximum allowable increases for periods of exposure 
of twenty-four hours or less for more than eighteen 
days, not necessarily consecutive, during any annual 
period: 

415 



Maximum allowable increase 

(micrograms per cubic meter) 

Period of 
exposure 

24-hour maximum 
3-hour maximum 

Low Terrain High Terrain 
areas areas 

36 62 
130 221 

k. Proposed redesignations. Where an owner or operator 
applies for permission to construct pursuant to this 
chapter and the proposed source or modification would 
impact on an area which has previously been proposed for 
redesignation to a more stringent class by the department, 
an Indian governing body, or another state (or the state 
or Indian governing body has announced such 
consideration), approval sfta~~ may not be granted until 
the proposed redesignation has been acted upon. However, 
approval sfta~~ must be granted if, in the department's 
judgment, the proposed source would not violate the 
increments that would be applicable if the redesignation 
is approved. The department shall withhold approval under 
this subdivision only so long as another state or Indian 
governing body is actively and expeditiously proceeding 
toward redesignation. 

Where an owner or operator has applied for permission to 
construct pursuant to this chapter and whose application 
has been deemed complete by the department prior to the 
public announcement of a proposed redesignation of an area 
to a more stringent class and where such facility would 
impact on the area proposed for redesignation, the 
.application shall be processed considering the 
classification of the area which existed at the time the 
application was deemed complete. 

5. Public participation. 

a. Within thirty days after receipt of an application to 
construct a source or modification subject to this 
chapter, or any addition to such application, the 
department shall advise the applicant. as to the 
completeness of the application or of any deficiency in 
the application or information submitted. In the event of 
such a deficiency, the date of receipt of the application, 
for the purpose of this chapter, shall be the date on 
which all required information to form a complete 
application is received by the department. 
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b. Within one year after receipt of a completed application, 
the department shall: 

( 1) Make a preliminary 
should be approved, 
disapproved pursuant 
chapter. 

determination whether the source 
approved with conditions, or 
to the requirements of this 

(2) Make available in at least one location in each 
region in which the proposed source or modification 
would be constructed, a copy of all materials 
submitted by the applicant, a copy of the 
department•s preliminary determination and a copy or 
summary of other materials, if any, considered by the 
department in making a preliminary determination. 

(3) Notify the public, by prominent advertisement in 
newspapers of general circulation in each region in 
which the proposed source or modification would be 
constructed, of the application, the preliminary 
determination, the degree of increment consumption 
that is expected from the source or modification, and 
the opportunity for comment at a public hearing as 
well as written public comment on the information 
submitted by the owner or operator and the 
department•s preliminary determination on the 
approvability of the source. 

(4) Send a copy of the notice required in paragraph 3 to 
the applicant, the United States environmental 
protection agency administrator, and to officials and 
agencies having cognizance over the locations where 
the source or modification will be situated as 
follows: local air pollution control agencies, the 
chief executive of the city and county where the 
source or modification would be located; any 
comprehensive regional land use planning agency; and 
any state, federal land manager, or Indian governing 
body whose lands may be significantly affected by 
emissions from the source or modification. 

(5) P~ev:i:Eie el'l'e~~'t:lf\~~Y ie~ a Hold a public hearing 
whenever, on the basis of written requests, a 
significant degree of public interest exists or at 
its discretion when issues involved in the permit 
decision need to be clarified. A public hearing; ~e 
would be held during the public comment period; for 
interested persons (including representatives of the 
United States environmental protection agency 
administrator) to appear and submit written or oral 
comments on the air quality impact of the source or 
modification, alternatives to the source or 
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modification, the control technology required and 
other appropriate considerations. 

(6) Consider all public comments submitted in writing 
within a time specified in the public notice required 
in paragraph 3 and all comments received at any 
public hearing conducted pursuant to paragraph 5 in 
making its final decision on the approvability of the 
application. No later than ten days after the close 
of the public comment period the applicant may submit 
a written response to any comments submitted by the 
public. The department shall consider the 
applicant's response in making its final decision. 
All comments efia~~ must be made available for public 
inspection in the same locations where the department 
made available preconstruction information relating 
to the source or modification. 

(7) Make a final determination whether the source should 
be approved, approved with conditions, or disapproved 
pursuant to the requirements of this chapter. 

(8) Notify the applicant in writing of the department's 
final determination. The notification efia~~ must be 
made available for public inspection in the same 
locations where the department made available 
preconstruction information and public comments 
relating to the source or modification. 

6. Source obligation. 

a. Any owner or operator who constructs or operates a 
stationary source or modification not in accordance with 
the application, submitted pursuant to subsection 4 or 
with the terms of any permit to construct; or any owner or 
operator of a stationary source or modification subject to 
this chapter who commences construction after the 
effective date of this chapter without applying for and 
receiving a permit to construct hereunder, shall be 
subject to enforcement action under North Dakota Century 
Code section 23-25-10. 

b. A permit to construct shall become invalid if construction 
is not commenced within eighteen months after receipt of 
such permit, if construction is discontinued for a period 
of eighteen months or more, or if construction is not 
completed within a reasonable time. The department may 
extend the eighteen-month period upon a satisfactory 
showing that an extension is justified. This provision 
does not apply to the time period between construction of 
the approved phases of a phased construction project; each 
phase must commence construction within eighteen months of 
the projected and approved commencement date. In cases of 
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major construction projects involving long lead times and 
substantial financial commitments, the department may 
provide by a condition to the permit, a time period 
greater than eighteen months when such time extension is 
supported by sufficient documentation by the applicant. 

c. A permit to construct s~aii does not relieve any owner or 
operator of the responsibility to comply fully with the 
applicable provisions of the state implementation plan and 
any other requirements under local, state, or federal law. 

d. At such time that a particular source or modification 
becomes a major stationary source or modification solely 
by virtue of a relaxation in any enforceable limit which 
was established after May 7, 1980, on the capacity of the 
source or modification otherwise to emit an air 
contaminant, such as a restriction on hours of operation, 
then the requirements of subdivisions c, e, f, g, h, i, 
and j 7 a:aa k ei s1::tesee~:i:e:a 4;- and the requirements of 
s1::tesee~:i:e:a subsections 5;- and ~fie ~e~1::t:i:~e~e:a~s ei 

s1::t8see~:i:e:a 6 sha 11 apply to the source or modi fi cation 
as though construction had not yet commenced on the source 
or modification. 

7. Innovative control technology. 

a. 

b. 

An owner or operator of 
or major modification 
writing to approve 
technology. 

a proposed major stationary source 
may request the department in 

a system of innovative control 

The department shall, with the consent of the ~eve~:ae~ 
~g_ov~e_r_n_o_r_s __ o_f __ ~a~l~l~a_f~f~e_c_t_e_d ___ st_a~t~e __ s, determine that the 
source or modification may employ a system of innovative 
control technology, if: 

(1) The proposed control system would not cause or 
·contribute to an unreasonable risk to public health, 
welfare, or safety in its operation or function. 

(2) The owner or operator agrees to achieve a level of 
continuous emissions reduction equivalent to that 
which would have been required under paragraph 2 of 
subdivision c of subsection 4 by a date specified by 
the department. Such date sfiaii may not be later 
than four years from the time of startup or seven 
years from permit issuance. 

(3) The source or modification would meet the 
requirements of subdivisions c and e of subsection 4 
based on the emissions rate that the stationary 
source employing the system of innovative control 
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technology would be required to meet on the date 
specified by the department. 

(4) The source or modification would not before the date 
specified by the department: 

(a) Cause or contribute to a violation of an 
applicable ambient air quality standard; or 

(b) Impact any class I area; or 

(c) Impact any area where an applicable increment is 
known to be violated. 

(5) All other applicable requirements including those for 
public participation have been met. 

c. The department shall withdraw any approval to employ a 
system of innovative control technology made under this 
section, if: 

(1) The proposed system fails by the specified date to 
achieve the required continuous emissions reduction 
rate; 

(2) The proposed system fails before the specified date 
so as to contribute to an unreasonable risk to public 
health, welfare, or safety; or 

(3) The department decides at any time that the proposed 
system is unlikely to achieve the required level of 
control or to protect the public health, welfare, or 
safety. 

d. If a source or modification fails to meet the required 
level of continuous emission reduction within the 
specified time period or the approval is withdrawn in 
accordance with·subdivision c, the department may allow 
the source or modification up to an additional three years 
to meet the requirement for the application of best 
available control technology through use of a demonstrated 
system of control. 

History: Amendeq effective July 1, 1982; October 1, 1987. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 

33-15-15-02. Reclassification. 

1. Reclassification of areas. All areas (except as otherwise 
provided under S1::!5Ei:i:v:i:s:i:e:a subdivisions c and d of 
subsection 2 of section 33-15-15-01) sfia~~ must be designated 
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either class I, class II, or class III. Any designation other 
than class II efiaB: :Be is subject to the redesignation 
procedures of this section. Redesignation (except as 
otherwise precluded by subdivision d ore of subsection 2 of 
section 33-15-15-01) is subject to approval by the 
administrator of the United States environmental protection 
agency. 

a. Reclassification by petition. 

(1) Filing of petition. After twenty percent of the 
qualified electors in any county, as determined by 
the vote cast for the office of governor at the last 
preceding gubernatorial election, shall petition the 
department to reclassify any area within such county 
to class I, class II, or class III, the department 
shall hold a hearing and take such other action as 
specified in subsection 3. The department shall 
reclassify the area proposed in the petition for 
reclassification only if such reclassification is 
substantially supported by the hearing record. 

(2) Contents of petition. The petition for petitioning 
the department to reclassify any area to either 
class I, class II, or class III as specified in 
subdivision b of subsection 2 of section 33-15-15-01 
efiaii must contain a legal description of the area 
which the petition is to affect; an explanation of 
the meaning and purpose of the petition and 
reclassification; a statement to the effect that 
those persons signing the petition desire the 
described area to be reclassified to either class I, 
class II, or class III and such statement efiaii must 
specify which class; a list of those persons--or 
person circulating such petition, which persons 
efiaii must be designated "Committee of Petitioners"; 
an affidavit to be attached to each petition and 
sworn to under oath before a notary public by the 
person circulating each petition attesting to the 
fact that the person circulated such petition and 
that each of the signatures to such petition is the 
genuine signature of the person whose name it 
purports to be, and that each such person is a 
qualified elector in the county in which the petition 
was circulated; all petitions• signatures efiaB: must 
be numbered and dated by month, day, and year, and 
the name efiaii must be written with residence 
address and post-office address including the county 
of residence followed by state of North Dakota. 

b. Reclassification upon department•s own motion. At such 
time as the department may determine, it may hold a public 
hearing and take such other action as specified in 
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·subsection 2 in order to reclassify any area of this state 
to class I, class II, or class III. The department shall 
reclassify the area proposed for reclassification only if 
such reclassification is substantially supported by the 
hearing record. 

2. Procedures for reclassification. 

a. The department may reclassify any area of this state, 
including any federally owned lands, but excluding lands 
within the exterior boundaries of any Indian reservations, 
to either class I or class II pursuant to subdivisions a 
and b of subsection 1, provided that: 

(1) At least one public hearing is held in or near the 
area affected and this public hearing is held in 
accordance with the procedures established in 
subsection 3. 

(2) Other states, Indian governing bodies, and federal 
land managers whose lands may be affected by the 
proposed redesignation are notified at least thirty 
days prior to the public hearing. 

(3) A discussion of the reasons for the proposed 
redesignation including a satisfactory description 
and analysis of the health, environmental, economic, 
social, and energy effects of the proposed 
redesignation is prepared and made available for 
public inspection at least thirty days prior to the 
hearing and the notice announcing the hearing 
contains appropriate notification of the availability 
of such discussion. 

(4) Prior to the issuance of notice respecting the 
redesignation of any area that includes any federal 
lands, the state shall provide written notice to the 
appropriate federal land manager and afford adequate 
opportunity (but not in excess of sixty days) to 
confer with the state respecting the redesignation 
and to submit written comments and recommendations 
with respect to such redesignation. In redesignating 
any area with respect to which any federal land 
manager has submitted written comments and 
recommendations, the state shall publish a list of 
any inconsistency between such redesignation and such 
comments and recommendations and an explanation of 
such inconsistency (together with the reasons for 
making such redesignation against the recommendation 
of the federal land manager). 

(5) The proposed redesignation is based on the record of 
the state's hearing, which must reflect the basis for 
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the proposed redesignation, including considerat i on 
of: 

(a) Growth anticipated in the area. 

(b) The social, environmental, health, energy, and 
economic effects of such redesignation upon the 
area being proposed for redesignation and upon 
other areas and states. 

(c) Any impacts of such proposed redesignation upon 
regional or national interests . Anticipated 
growth shall include growth resulting both 
directly and indirectly from proposed 
development. 

(6) The redesignation is proposed after consultation with 
the elected leadership of local and other substate 
general purpose governments in the area covered by 
the proposed redesignation. 

b. The department may reclassify any area of this state, 
including any federally owned lands but excluding lands 
within the exterior boundaries of any Indian reservations , 
other than an area referred to in subdivision e of 
subsection 2 of section 33-15-15-01 or an area established 
as class I under subdivision d of subsection 2 of section 
33-15-15-01 to class III if: 

(1) Such redesignation would meet the requ i rements of 
subdivision a. 

(2) Such redesignation has been specifically approved by 
the governor of the state, after consultation with 
the appropriate committees of the legislative 
assembly if it is in session or with the leadership 
of the legislative assembly if it is not in session 
and if general purpose units of local government 
representing a majority of the residents of the area 
so redesignated enact legislation or pass r esolut i ons 
concurring the state's redesignation. 

(3) Such redesignation will not cause, or contribute to, 
a concentration of any air contaminant which would 
exceed any maximum allowable increase permitted under 
the classification of any other area, or any 
applicable ambient air quality standard. 

(4) Prior to any public hearing on redesignation of any 
area, there sfiaii must be available insofar as i s 
practicable for pub~inspection, any specific plans 
for any new major stationary source or ma j or 
modification which may be permitted to be constructed 
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and operated only if the area in question is 
redesignated as class III. 

3. Reclassification hearings. 

a. Any hearing required by subsection 2 shall be held only 
after reasonable notice, which shall be considered to 
include, at least thirty days prior to the date of such 
hearing: 

(1) Notice given to the public by prominent advertisement 
in the region affected announcing the date, time, and 
place of such hearing. 

(2) Availability of each proposed plan or rev1s1on for 
public inspection in at least one location in each 
region to which it will apply, and the availability 
of each compliance schedule for public inspection in 
at least one location in the region in which the 
affected source is located. 

(3) Notification to the administrator of the United 
States environmental protection agency (through the 
appropriate regional office). 

(4) Notification to each local air pollution control 
agency in each region to which the plan, schedule, or 
r.evision will apply. , · 

(5) In the case of an interstate region, notification to 
any other states included, in whole or in part, in 
the region. 

(6) Notification to any states, Indian governing bodies, 
and federal land managers whose lands may be affected 
by the proposed redesignation. 

b. The department shall prepare and retain for inspection a 
record of each hearing. The record saa~~ must contain, 
as a minimum, a list of witnesses together with the text 
of each presentation. 

c. Any hearing held pursuant to the prov1s1ons of this 
subsection saa~~ must be held only for the purpose of 
considering such reclassification as has been noticed 
under the provisions of subsection 2, and consideration of 
reclassification to other classes not so noticed shall not 
be allowed. 

d. Any hearing held pursuant to these provisions may be 
continued for such purposes and for such periods of time 
as the department may determine. 
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4. Time limitation. Notwithstanding any other regulation herein , 
the department shall rule upon any proposed reclassification 
within eighteen months of the official public notification of 
such proposed redesignation by the department. 

History: Amended effective July 1, 1982; October 1, 1987. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-16-01. General provisions. 

1. For the purpose of this chapter, an odor will be considered 
objectionable when a department certified inspector or at 
least thirty percent of a randomly selected group of persons~ 
or an odor panel exposed to the odor would deem that odor 
objectionable if the odor were present in their place of 
residence. 

2. For the purpose of this chapter, an 11 odor concentration unit 11 

means the maximum number of standard ette:!:e fee~ units of 
odor-free air :aeeaea ~e a:!: :l:tt~e eaefl. ette:!:e fee~ -f ~8-: 3~ 

:l::!:~e~s r diluting a standard unit of eaet-:!:fe~etts odorous 
air so that a department certified inspector or at least fifty 
percent of an odor pane 1 Eiees :ae~ can st i 11 detect a:ay an 
odor in the Ei:!::l:tt~e diluted mixture. 

3. For the purpose of this chapter, a department certif i ed 
inspector is any person who has successfully completed an odor 
certification course and demonstrated the ability to 
distinguish various samples and concentrations. 

History: Amended effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NOCC 23-25-03 

33-15-16-04. Method of measurement. A Barnebey-Cheney 
Scentometer properly maintained or other instrumental method, as 
approved by the department may be used in the determinat i on of t he 
intensity of an odor. 

Procedures for obtaining ambient air samples containing odorous 
air contaminants and presenting such samples to the odor panel for tests 
shall be accomplished according to A.S .T.M. Method 0-1391-57 or other 
method as approved by the department. An odor panel shall consist of a 
minimum of five persons. 

Se:l:ee~:!:e:a ef eae~ ~a:ae:l: ~e~:ee~s sfl.a:l::l: fe:l::l:ew ~fl.e 

~tt:!:Eie:l::!::aes se~ fe~~fl. :!::a llSe:l:ee~:!:e:a a:aa ~~a:!::a:!::a~ ef Jtta~es 
fet- Se:ase~y Eva:l:tta~:!:e:a ef ~fl.e ~:a~e:as:!:~y a:aa Bfl.at-ae~e~ ef 
B:!:ese:l: Exfl.atts~ 9Eie~sll 7 Y:a:!:~ea S~a~es P-:H-:S-: Ptte:l::!:ea~:!:e:a Ne-: 
999-AP-3~-: 
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A Ba~aeeey-Sfieaey Seea~eme~e~ s~~~ae~y ea~~e~a~ea e~ 
e~fie~ ~as~~~mea~a~ me~fiea; as a~~~evea ey ~fie ae~a~~mea~ may 
ee ~sea ~a ~fie ae~e~m~aa~~eH e~ ~fie ~R~eas~~y ei aR eae~~ 

History: Amended effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-16-05. Method of training. Selection of the department 
certified inspectors or odor panel members must follow the 11 North Dakota 
state department of health and consolidated laboratories odor 
certification guideline 11 (North Dakota state department of health and 
consolidated laboratories, division of environmental engineering). 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

STAFF COMMENT: Chapters 33-15-18, 33-15-19, and 33-15-20 contain all 
new material but are not underscored so as to improve readability. 

Section 
33-15-18-01 
33-15-18-02 
33-15-18-03 

33-15-18-01. 

CHAPTER 33-15-18 
STACK HEIGHTS 

General Provisions 
Good Engineering Practice Demonstrations 
Exemptions 

General provisions. 

1. The degree of emission limitation required of any source for 
control of any air contaminant must not be affected by so much 
of any source 1 s stack height that exceeds good engineering 
practice or by any other dispersion technique, except as 
provided in section 33-15-18-03. 

2. Definitions. As used in this chapter, all terms not defined 
herein shall have the meaning given them in section 
33-15-01-04 or in North Dakota Century Code chapter 23-25. 

a. 11A stack in existence 11 means that the owner or operator 
had (1) begun, or caused to begin, a continuous program of 
physical onsite construction of the stack; or (2) entered 
into binding agreements or contractual obligations, which 
could not be canceled or modified without substantial loss 
to the owner or operator, to undertake a program of 
construction of the stack to be completed in a reasonable 
time. 
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b. (1) "Dispersion technique" means any technique which 
attempts to affect the concentration of a pollutant 
in the ambierit air by: 

(a) Using that portion of a stack which exceeds good 
engineering practice stack height; 

(b) Varying the rate of emission of a pollutant 
according to atmospheric conditions or ambient 
concentrations of that pollutant; or 

(c) Increasing final exhaust gas plume rise by 
manipulating source process parameters, exhaust 
gas parameters, stack parameters, or combining 
exhaust gases from several existing stacks into 
one stack; or other selective handling of 
exhaust gas streams so as to increase the 
exhaust gas plume rise. 

(2) The preceding sentence does not include: 

(a) The reheating of a gas stream, following use of 
a pollution control system, for the purpose of 
returning the gas to the temperature at which it 
was originally discharged from the facility 
generating the gas stream; 

(b) The merging of exhaust gas streams where: 

[1] The source owner or operator demonstrates 
that the facility was originally designed 
and constructed with such merged gas 
streams; 

[2] After July 8, 1985, such merging is part of 
a change in operation at the facility that 
includes the installation of pollution 
controls and is accompanied by a net 
reduction in the allowable emissions of a 
pollutant. This exclusion from the 
definition of "dispersion techniques" shall 
apply only to the emission limitation for 
the pollutant affected by such change in 
operation; or 

[3] Before July 8, 1985, such merging was part 
of a change in operation at the facility 
that included the installation of emissions 
control equipment or was carried out for 
sound economic or engineering reasons. 
Where there was an increase in the emission 
limitation or, in the event that no 
emission limitation was in existence prior 
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to the merging, an increase in the quantity 
of pollutants actually emitted prior to the 
merging, the reviewing agency shall presume 
that merging was significantly motivated by 
an intent to gain emissions credit for 
greater dispersion. Absent a demonstration 
by the source owner or operator that 
merging was not significantly motivated by 
such intent, the reviewing agency shall 
deny credit for the effects of such merging 
in calculating the allowable emissions for 
the source. 

(c) Smoke management in prescribed agricultural or 
silvicultural burning programs; 

(d) Episodic restrictions on residential woodburning 
and open burning; or 

(e) Techniques under subparagraph c of paragraph 1 
which increase final exhaust gas plume rise 
where the resulting allowable emissions of 
sulfur dioxide from the facility do not exceed 
five thousand tons per year. 

c. "Excessive concentration" is defined for the purpose of 
determining good engineering practice stack height under 
paragraph 3 of subdivision d and means: 

(1) For sources seeking credit for stack height exceeding 
that established under paragraph 2 of subdivision d, 
a maximum ground-level concentration due to emissions 
from a stack due in whole or in part to downwash, 
wakes, and eddy effects produced by nearby structures 
or nearby terrain features which individually is at 
least forty percent in excess of the maximum 
concentration experienced in the absence of such 
downwash, wakes, or eddy effects and which 
contributes to a total concentration due to emissions 
from all sources that is greater than an ambient air 
quality standard. For sources subject to chapter 
33-15-15, prevention of significant deterioration of 
air quality, an excessive concentration alternatively 
means a maximum ground-level concentration due to 
emissions from a stack due in whole or in part to 
downwash, wakes, or eddy effects produced by nearby 
structures or nearby terrain features which 
individually is at least forty percent in excess of 
the maximum concentration experienced in the absence 
of such downwash, wakes, or eddy effects and greater 
than a prevention of significant deterioration 
increment. The allowable emission rate to be used in 
making demonstrations under this part must be 
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prescribed by the new source performance standard 
that is appli.cable to the source category unless the 
owner or cip·erator demonstrates that this emission 
rate is infeasible. Where such demonstrations are 
approved by the department, an alternative emission 
rate must be established in consultation with the 
source owner or operator; 

(2) For sources seeking credit after October 11, 1983, 
for increases in existing stack heights up to the 
heights established under paragraph 2 of 
subdivision d, either (i) a maximum ground-level 
concentration due in whole or part to downwash, 
wakes, or eddy effects as provided in paragraph 1, 
except that the emission rate specified by the 
department (or, in the absence of such a limit, the 
actual emission rate) shall be used; or (ii) the 
actual presence of a local nuisance caused by the 
existing stack, as determined by the department; and 

(3) For sources· seeking credit after January 12, 1979, 
for a stack height determined under paragraph 2 of 
subdivision d where the department requires the use 
of a field study or fluid model to verify good 
engineering practice stack height, for sources 
seeking stack height credit after November 9, 1984, 
based on the aerodynamic influence of cooling towers, 
and for sources seeking stack height credit after 
December 31, 1970, based on the aerodynamic influence 
of structures not adequately represented by the 
equations in paragraph 2 of subdivision d, a maximum 
ground-level concentration due in whole or in part to 
downwash, wakes, or eddy effects that is at least 
forty percent in excess of the maximum concentration 
experience in the absence of such downwash, wakes, or 
eddy effects. 

d. "Good· engineering practice 11 (GEP) stack height means the 
greater of: 

(1) Sixty-five meters [213.25 feet], measured from the 
ground-level elevation at the base of the stack; 

(2) (a) For stacks in existence on January 12, 1979, and 
for which the owner or operator had obtained all 
applicable permits or approvals required by 
article 33-15, air pollution control, 

H
9 

= 2.5H, 

provided the owner or operator produces evidence 
that this equation was actually relied on in 
establishing an emission limitation. 
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(b) For all other stacks, 

Hg = H + 1. 5L, 

where: 

Hg = good engineering practice stack height, 
measured from the ground-level elevation at the 
base of the stack, 

H = height of nearby structures measured from 
the ground-level elevation at the base of the 
stack, 

L = lesser dimension, height or projected width, 
of nearby structures, 

provided that the department may require the use 
of a field study or fluid model to verify good 
engineering practice stack height for the 
source; or 

(3) The height demonstrated by a fluid model or a field 
study approved by the environmental protection 
agency, state or local control agency, which ensures 
that the emissions from a stack do not result in 
excessive concentrations of any air contaminant as a 
result of atmospheric downwash, wakes, or eddy 
effects created by the source itself, nearby 
structures or nearby terrain features. 

e. 11 Nearby 11 as used in subdivision d is defined for a 
specific structure or terrain feature and: 

(1) For purposes of applying the formulae provided in 
paragraph 2 of subdivision d means that distance up 
to five times the lesser of the height or the width 
dimension of a structure, but not greater than 0.8 
kilometers [1/2 mile]; and 

(2) For conducting demonstrations under paragraph 3 of 
subdivision d means not greater than 0.8 kilometers 
[1/2 mile], except that the portion of a terrain 
feature may be considered to be nearby which falls 
within a distance of up to ten times the maximum 
height (Ht) of the feature not to exceed two miles 
[3.22 kilometers] if such feature achieves a height 
(Ht) 0.8 kilometers [1/2 mile] from the stack that is 
at least forty percent of the good engineering 
practice stack height determined by the formulae 
provided in subparagraph b of paragraph 2 of 
subdivision d or twenty-six meters [85.30 feet], 
whichever is greater, as measured from the 
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ground-level elevation at the base of the stack. The 
height of,~the structure or terrain feature is 
measured from the ground-level elevation at the base 
of the stack. 

f. 11 Stack11 means any point in a source designed to emit 
solids, liquids, or gases into the air, including a pipe 
or duct but not including flares. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-18-02. Good engineering practice demonstrations. Before a 
new or revised emission limitation is approved that is based on a good 
engineering practice stack height that exceeds the height allowed by 
paragraph a or b of subdivision d of subsection 2 of section 
33-15-18-01, the department shall notify the public of the availability 
of the demonstration study and must provide opportunity for public 
hearing on it. In no event may the department prohibit any increase in 
stack height or restrict the stack height of any source. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-18-03. Exemptions. The prov1s1ons of this chapter do not 
apply to stack heights in existence, or dispersion techniques 
implemented on or before December 31, 1970, except where pollutants are 
being emitted from such stacks or using such dispersion techniques by 
sources which were constructed, or reconstructed, or for which major 
modifications, were carried out after December 31, 1970. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

Section 
33-15-19-01 
33-15-19-02 

33-15-19-03 

CHAPTER 33-15-19 
VISIBILITY PROTECTION 

General Provisions 
Review of New Major Stationary Sources and 

Major Modifications 
Visibility Monitoring 
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33-15-19-01. General provisions. 

1. Applicability. The provisions of this chapter apply to the 
owner or operator of a major stationary source or major 
modification, as defined in section 33-15-15-01, whose 
construction or modification is commenced after August 12, 
1985. The standards shall be applied in conjunction with the 
procedures set forth in chapters 33-15-12, 33-15-14, and 
33-15-15. 

2. Definitions. As used in this chapter, all terms not defined 
herein shall have the meaning given them in section 
33-15-01-04, 33-15-12-01, or 33-15-15-01 or in North Dakota 
Century Code chapter 23-25. 

a. "Adverse impact on visibility" means visibility impairment 
which interferes with the management, protection, 
preservation, or enjoyment of the visitor's visual 
experience of the federal class I area. This 
determination~ must be made on a case-by-case basis taking 
into account the geographic extent, intensity, duration, 
frequency, and time of visibility impairment, and how 
these factors correlate with times of visitor use of the 
federal class I area, and the frequency and timing of 
natural conditions that reduce visibility. 

b. "Natural conditions" include natu.rally occurring phenomena 
that reduce visibility as measured in terms of visual 
range, contrast, or coloration. 

c. "Visibility impairment" means any humanly perceptible 
change in visual range, contrast, or coloration from that 
which would have existed under natural conditions. 

History: Effective October 1, 1987. 
General Authority: NOCC 23-25-03, 28-32-02 
Law Implemented: NOCC 23-25-03 

33-15-19-02. 
modifications. 

Review of new major stationary sources and major 

1. Visibility impact analysis. The owner or operator of a major 
stationary source or major modification, subject to 
subsection 1 of section 33-15-19-01, shall demonstrate to the 
department that the actual emissions from the major stationary 
source or major modification, including fugitive emissions, 
will not cause or contribute to adverse impact on visibility 
within any federal class I area. The owner or operator of a 
proposed major stationary source or major modification shall 
submit all information necessary to support any analysis or 
determination made. The owner or operator of a proposed major 
stationary source or major modification, subject to the 
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requirements of this subsection, shall provide a visibility 
impact analysis of the visibility impact likely to occur as a 
result of general commercial, residential, industrial, and 
other growth associated with the source or major modification. 

2 . Visibility models. All estimates of visibility impact required 
under this section must be based on those models contained in 
11 Workbook for Estimating Visibility Impairment 11 

(EPA-450/4-80-031, November 1980). Equivalent models may be 
used subject to prior approval by the department. 

3. Notification of permit application. The department sha 11 
provide written notice of any permit application for a 
proposed major stationary source or major modification, the 
emissions from which may affect a class I area, to the federal 
land manager and the federal official charged with direct 
responsibility for management of any lands within any such 
area. Such notification must include a copy of all 
information relevant to the permit application and must be 
given within thirty days of receipt and at least sixty days 
prior to any public hearing on the application for a permit to 
construct. Such notification must include an analysis of the 
proposed source•s anticipated impacts on visibility in the 
federal class I area. The department shall also provide the 
federal land manager and such federal officials with a copy of 
the preliminary determination of anticipated impacts on 
visibility in any federal class I area, and shall make 
available to them any materials used in making that 
determination, promptly after the department makes such 
determination. The department shall also notify all affected 
federal land manager•s within thirty days of receipt of any 
advance notification of any such permit application . 

4. Federal land manager review. The department shall consider 
any analysis performed by the federal land manager, provided 
within thirty days of the notification required by 
subsection 3 of this section, that shows that a proposed new 
major stationary source or major modification may have an 
adverse impact on visibility in any federal class I area. 
Where the department finds that such an analysis does not 
demonstrate to the satisfaction of the department that an 
adverse impact on visibility will result in the federal 
class I area, the department will, in the notice of 
opportunity for public hearing on the permit application, 
either explain its decision or give notice as to where the 
explanation can be obtained. 

5. Permits. No source subject to this chapter may be issued a 
permit to construct if the department determines that an 
adverse impact on visibility in any federal class I area will 
occur because of the proposed source or major modification. 
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6. Public participation. Where a permit application has been 
filed for a source subject to the provisions of this chapter, 
the public must be given an opportunity for review of the 
permit application and the department's determination as 
described in subsection 5 of section 33-15-15-01. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-19-03. Visibility monitoring. The department may require 
monitoring of visibility in any federal class I area near the proposed 
new stationary source or major modification for such purposes and by 
such means as the department deems necessary and appropriate. This can 
include preconstruction, concurrent with construction, or 
postconstruction monitoring or any combination thereof. 

The department shall provide its proposed requirements for 
visibility monitoring by the owner or operator to the federal land 
manager prior to issuing a permit to construct. The department shall 
consider the federal land manager's comments on the proposed monitoring 
in any final determinations to be placed on a permit to construct or 
permit to operate, or both. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NOCC 23-25-03 

Section 
33-15-20-01 
33-15-20-02 
33-15-20-03 

33-15-20-04 

CHAPTER 33-15-20 
CONTROL OF EMISSIONS FROM OIL AND GAS 

PRODUCTION FACILITIES 

General Provisions 
Registration and Reporting Requirements 
Prevention of Significant Deterioration 

Applicability and Source Information 
Requirements 

Requirements for Control of Production 
Facility Emissions 

33-15-20-01. General provisions. 

1. Applicability. The provisions of this chapter apply to any oil 
or gas production facility which emits sulfur or sulfur 
compounds to the atmosphere. 
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2. Definitions. As used in this chapter, all terms not defined 
herein shall have the, meaning given them in section 
33-15-01-04 or in North Dakota Century Code chapter 23-25. 

a. "Casinghead gas" 
vapor, indigenous 
as an oil pool 
commission. 

means any gas or vapor, or both gas and 
to and produced from a pool classified 

by the North Dakota state industrial 

b. "Completion" means an oil well must be considered 
completed when the first oil is produced through wellhead 
equipment into lease tanks from the ultimate producing 
interval after casing has been run. A gas well must be 
considered complete when the well is capable of producing 
gas through wellhead equipment from the ultimate producing 
zone after casing has been run. A dry hole must be 
considered complete when all North Dakota state industrial 
commission provisions of plugging are complied with. 

c. "Condensate" means the liquid hydrocarbons recovered at 
the surface that result from condensation due to reduced 
pressure or temperature of petroleum hydrocarbons existing 
in a gaseous phase in the reservoir. 

d. "Cubic foot of gas" means that volume of gas contained in 
one cubic foot [28.32 liters] of space and computed at a 
pressure of fourteen and seven-tenths pounds per square 
inch [1,034 grams per square centimeter] absolute at a 
base temperature of sixty degrees Fahrenheit [15.5 degrees 
Celsius]. 

e. 11 Gas wel1 11 means a well producing gas or natural gas from 
a common source of gas supply as determined by the North 
Dakota state industrial commission. 

f. 11 Natura 1 gas or gas 11 means and includes a 11 natura 1 gas 
and all other fluid hydrocarbons not herein defined as 
oil. 

g. 11 0il 11 means and includes crude petroleum oil and other 
hydrocarbons regardless of specific gravity which are 
produced at the wellhead in liquid form and the liquid 
hydrocarbons known as distillate or condensate recovered 
or extracted from- gas, other than gas produced in 
association with oil and commonly known as casinghead gas. 

h. 110il well 11 means any well capable of producing oil or oil 
and casinghead gas from a . common source of supply as 
determined by the North Dakota state industrial 
commission. 
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i. 11 0perator11 means any person or persons who, duly 
authorized, is in charge of the development of a lease or 
the operation of a producing property. 

j. 11 0wner11 means the person who has the right to drill into 
and produce from a pool and to appropriate the oil or gas 
he produces. 

k. 11 Pool 11 means an underground reservoir containing a common 
accumulation of oil or gas or both; each zone of a 
structure which is completely separated from any other 
zone in the same structure is a pool. 

1. 11 Production facility 11 means all equipment, wells, flow 
lines, separators, treaters, tanks, flares, gathering 
lines, and auxiliary nontransportation-related equipment 
used in the production of oil and gas which are located on 
one or more contiguous or adjacent properties, and are 
under the control of the same person (or persons under 
common control). 

m. 11 Recomplete 11 means the subsequent completion of a well in 
a different pool from the pool in which it was originally 
completed. 

n. 11 Reservoir 11 means pool or common source of supply. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-20-02. Registration and reporting requirements. 

1. The owner or operator of any oil or gas well that is completed 
or recompleted on or after July 1, 1987, shall submit an oil 
and gas well registration form available from the department, 
and an analysis of any gas produced from the well. The 
registration form and gas analysis must be submitted to the 
department within ninety days of the completion or 
recompletion date of the well. The registration form must 
contain sufficient information to allow the department to 
determine if the oil or gas well and associated production 
facility is in compliance with all applicable sections of this 
chapter. 

2. The owner or operator of any oil or gas we~l that has been 
completed or recompleted prior to July 1, 1987, and emits ten 
tons per year or more of sulfur (all sulfur compounds 
expressed asS) from any associated production facility shall 
submit an oil and gas well registration form available from 
the department, and an analysis of any gas produced from the 
well. The registration form must contain sufficient 
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information to allow the department to determine if the oil or 
gas well and associated production facility is in compliance 
with all applicable sections of this chapter. The 
registration form and gas analysis must be submitted to the 
department by January 1, 1988. 

3. The owner or operator of any oil or gas well subject to this 
section shall inform the department of any change to the 
information contained on the registration form for a 
particular well and shall submit a new gas analysis if the 
composition or the volume of the gas produced from the well 
has changed from the previous analysis to cause an increase of 
ten tons per year or more of sulfur (all sulfur compounds 
expressed as S). 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-20-03. Prevention of significant deterioration applicability 
and source information requirements. 

1. Any oil or gas production facility that emits or has the 
potential to emit two hundred fifty tons per year or more of 
any air contaminant regulated under North Dakota Century Code 
chapter 23-25, as determined by the department, shall comply 
with the permitting requirements of chapter 33-15-15. 

2. To determine prevention of significant deterioration of air 
quality (PSD) applicability for sulfur dioxide, the following 
formula must be used: 

E = 0.00084 R T (% H2S) 

Where: E = sulfur dioxide emission rate (tons/yr). 

R = the average daily amount of gas burned, 
incinerated and/or flared (thousand cubic 
feet per day-MCFD) based upon a thirty-day 
period. The thirty-day period must be the 
last thirty operating days of a one hundred 
eighty-day period following the completion 
or recompletion of a well. In cases where 
the well is shut in for extended periods 
during the one hundred eighty-day period 
following completion or recompletion, a 
case-by-case determination of PSD can be 
requested of the department. 

T = days of operation per year (day/yr). 

% H2S = mole percent hydrogen sulfide content as 
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determined by the most recent gas analysis. 

The formula is derived as follows: 

1 0 f % H2 S 1 b-mole 64. 0 6 lb _502 
E = (Me f ) ( 0 0 c ) ( ) ( ) ( ) 

day r.tef 100 379.5 cf lb-mole 

(---~~:~~~~--) <2o~~nlb) 

E = 0.00084 (Mcf) (davs of operation)(% H S) 
day year 2 

Alternative methods of calculation may be used when approved 
by the department. Emissions from all onsite equipment at the 
production facility must be included in the total annual 
emission determination. 

3. The owner or operator of any oil or gas production facility 
subject to subsection 1 of this section shall provide 
information to demonstrate that emissions from the facility do 
not significantly contribute to exceeding the ambient air 
quality standards, as defined in chapter 33-15-02, or class I 
or class II increments, as defined in chapter 33-15-15; and 
shall address other requirements as specified in chapter 
33-15-15. The demonstration must be performed in accordance 
with the 11 North Dakota Guideline for Air Quality Modeling 
Analyses 11 available from the department or by actual 
monitoring. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 

33-15-20-04. 
emissions. 

Requirements for control of production facility 

1. Gases and vapors which are generated as wastes as the result 
of storage, oil exploration, development, production, 
refining, or processing operations and which contain hydrogen 
sulfide, must be incinerated, flared, or treated in an equally 
effective manner as approved by the department before being 
released to the ambient air. The emissions from all devices 
designed for incinerating, flaring, or treating waste gases 
and vapors shall comply with the requirements of subsection 4. 

2. Each flare must be equipped and operated with an automatic 
ignitor or a continuous burning pilot. 

3. The emissions from all treaters, separators, engines, flares, 
tanks, and other onsite equipment shall comply with the 
requirements of subsection 4. 
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4. The owner or operator of any oil or gas production facility 
shall install equipment necessary to ensure emissions comply 
with the ambient air quality standards of chapter 33-15-02, 
including, but not limited to, hydrogen sulfide and sulfur 
dioxide; the Class I and Class II increments for sulfur 
dioxide and particulate matter of chapter 33-15-15, if 
applicable; the odor concentration standard of chapter 
33-15-16; and any other applicable chapter of this article. 

History: Effective October 1, 1987. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 
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NOVEMBER 1987 

STAFF COMMENT: Chapter 33-09-03 contains all new material but is not 
underscored so as to improve readability. 

ARTICLE 33-09 

CERTIFICATE OF NEED FOR EXPANSION OF HOSPITAL FACILITIES 

Chapter 
33-09-01 
33-09-02 
33-09-03 

Certification of Need [Superseded] 
Certificate of Need Reviews [Superseded] 
Certificate of Need 

CHAPTER 33-09-01 
CERTIFICATION OF NEED 

[Superseded by Chapter 33-09-02] 

CHAPTER 33-09-02 
CERTIFICATE OF NEED REVIEWS 

[Superseded by Chapter 33-09-03] 
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Section 
33-09-03-01 
33-09-03-02 
33-09-03-03 
33-09-03-04 
33-09-03-05 

CHAPTER 33-09-03 
CERTIFICATE OF NEED 

Definitions 
Notification of Intent- Filing Fee 
Types of Review - Procedures 
Criteria for Review 
Certificate of Need Expiration 

33-09-03-01. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapter 23-17.2, 
unless otherwise indicated by the context. 

History: Effective November 1, 1987. 
General Authority: NDCC 23-01-03, 23-17.2-05 
Law Implemented: NDCC 23-17.2-02 

33-09-03-02. Notification of intent - Filing fee. 

1. Each applicant shall submit a notification of intent on forms 
prescribed by the health council. Each notification of intent 
must be accompanied by a filing fee of seventy-five dollars 
payable to the North Dakota state department of health and 
consolidated laboratories. 

2. The department, with concurrence of the health council, will 
determine purview. 

3. The department will notify the applicant of the purview 
determination or seek additional information necessary to the 
determination of purview within fifteen working days of the 
receipt of a notification of intent. When appropriate, 
application forms prescribed by the health council will be 
sent to the applicant by the department. 

4. Notifications of intent deemed subject to review will expire 
one year following the mailing of the notice of the purview 
determination. Fa i 1 ure by the app 1 i cant to comp 1 ete the 
application form and to provide sufficient information to 
satisfy requirements to deem the application complete, as 
specified in subdivision b of subsection 1 of section 
33-09-03-03, prior to the expiration of the notification of 
intent will cause both the notification of intent and the 
application to expire. 

History: Effective November 1, 1987. 
General Authority: NDCC 23-01-03, 23-17.2-05 
Law Implemented: NDCC 23-17. 2-09 

442 



33-09-03-03. Types of review - Procedures. 

1. Full review. A full review must be conducted of each proposal 
found subject under North Dakota Century Code section 
23-17.2-03, unless the proposal is found eligible for a 
special review under provisions of subsection 2 of this 
section. 

a . Completed applications must be submitted to the 
department. Each application must be accompanied by a fee 
payable to the North Dakota state department of health and 
consolidated laboratories as prescribed by North Dakota 
Century Code section 23-17.2-09. 

b. Applications received with appropriate fee will be 
reviewed for completeness by the department within fifteen 
working days of receipt. Submissions of requested 
additional information will be reviewed for completeness 
within fifteen working days of receipt. The department 
must deem the application complete or request necessary 
additional information from the applicant by the fifteenth 
working day. No information may be required of an 
applicant which is not reasonably related to criteria 
specified in section 33-09-03-04 and necessary to perform 
review of the application. 

c . Written notice that an application has been deemed 
complete will be provided to the applicant and must be 
published in one or more newspapers of general circulat ion 
within the affected service area. The notice must 
include: 

(1) The name and address of the applicant, 
description of the proposal and its estimated 

and a 
costs. 

(2) The proposed schedule for review . 

(3) The time and manner by which affected persons may 

(4) 

request an informal local hearing to provide 
additional information concerning the application. 

The date of notice 
publication or fourteen 
which the application 
comes first. 

shall be the date of earliest 
days following the date on 
is deemed complete, whichever 

d. The department will have ninety days from the date of 
notice of completeness to conduct a review of the 
application based on criteria specified in section 
33-09-03-04. The ninety-day-review period may be extended 
with concurrence of the applicant and the department . 
Recommendations of the department will be communicated to 
the applicant and to the health council . 
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e. The health council may, at its option for the purpose of 
simultaneous consideration of like applications, delay 
consideration of certain applications. In such 
circumstances, the health council shall specify to the 
applicant a date certain by which the application will be 
considered. In no case will the health council cause 
consideration of any application to be delayed more than 
one hundred eighty days without the consent of the 
applicant. 

f. The health council will, except in cases described in 
subdivision e of subsection 1 of section 33-09-03-03, make 
its determination at the next scheduled meeting following 
completion of the department's review. The department 
will cause the determination and the basis for the 
determination to be communicated to the applicant in 
writing. This communication will be made within five 
working days of the date of determination. Written notice 
of the determination must be published in one or more 
newspapers of general circulation within the affected 
service area. The notice must include: 

(1) The name and address of the applicant and a 
description of the proposal and its proposed costs. 

(2) The determination of the health council. 

(3) the time and manner by which affected persons may 
request a hearing conducted under North Dakota 
Century Code chapters 28-32 and 23-17.2 for 
reconsideration of the health council's 
determination. 

(4) The manner in which additional information concerning 
the application or the reconsideration process may be 
obtained. 

(5) Affected persons will have a minimum of fifteen days 
to respond following earliest publication of the 
notice. 

2. Special review. The department may issue, but not deny, 
certificates of need for proposals which qualify. Special 
reviews will be conducted based on information obtained 
through the notification of intent form and any supplemental 
information required by the department to verify qualification 
under the following circumstances: 

a. Emergency or circumstances beyond the control of the 
applicant. 
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b. Elimination or prevention of imminent safety hazards as 
defined by federal,' state, or local fire, building, or 
life safety codes, rules, or regulations. 

c. Compliance with state licensure, accreditation, or federal 
certification standards required to continue reimbursement 
under title XVIII or title XIX of the Social Security Act. 

d. Cost overruns experienced in implementation of a proposal 
which exceed by ten percent or more the capital 
expenditure approved and specified in any certificate of 
need and which are not precipitated by a change in the 
scope of the project. 

e. Projects mandated by state law, with need established 
through the legislative process as indicated by the 
appropriation of funds for implementation. 

History: Effective November 1, 1987. 
General Authority: NDCC 23-01-03, 23-17.2-05 
Law Implemented: NDCC 23-17.2-05 

33-09-03-04. Criteria for review. The health council wi 11 base 
its consideration of each application subject to full review on the 
department's review of the proposal and on the record of administrative 
proceedings held on the application. The review criteria for 
consideration of applications include the following: 

1. The relationship of the proposal to the state health plan. 

2. The need that the population served or to be served has for 
the services proposed to be offered or expanded. 

3. The corporate or institutional need for implementation of the 
proposal. 

4. The availability of less costly or more effective alternative 
resources for providing the services to be offered, expanded, 
reduced, or relocated. 

5. Consideration of alternative uses for resources proposed to be 
used in implementing the proposal. 

6. The contribution of the proposed service or facility in 
meeting the health-related needs of persons or groups which 
have traditionally experienced difficulty in obtaining equal 
access to health services. 

7. The effect of implementing the proposal on competition in the 
affected service area including any probable favorable 
influence on the price or quality of services offered. 
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8. The demonstration of availability of resources including 
plant, personnel, appropriate ancillary or support services, 
and funds for acquisition and operation sufficient to 
reasonably ensure compliance with applicable state licensing 
and federal certification requirements upon implementation of 
the proposal. 

9. The probable impact of implementation on the cost of services 
to be offered, and on the overall cost of health care to North 
Dakotans. 

10. Special innovations . in the financing of health services that 
may favorably influence the price of services proposed. 

11. Special innovations in the delivery of health services that 
may improve patient access or patient outcome. 

12. Special circumstances or needs of health professional training 
programs or schools and health research programs located in 
the affected service area. 

History: Effective November 1, 1987. 
General Authority: NDCC 23-01-03, 23-17.2-05 
Law Implemented: NDCC 23-17.2-05 

33-09-03-05. Certificate of need expiration. Each certificate of 
need is valid for a period of one year from the date of determination. 
One extension of one hundred eighty days may be granted by the 
department upon request of the applicant. Failure by the applicant to 
obligate funds for i~plementation of the proposal within the designated 
time will render the certificate of need null and void. However, time 
spent in a reconsideration action or a court appeal will not count 
toward the expiration of a certificate of need. 

History: Effective November 1, 1987. 
General Authority: NDCC 23-01-03, 23-17.2-05 
Law Implemented: NDCC 23-17.2-05 
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