










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































systems, placement and compaction of fill materials, and 
te,egetation the .. fi na 1 graded and revegetated fi 11. The 
registered professional engineer shall provide a certified 
report to the commission within two weeks after each 
inspection that the disposal area has been constructed as 
specified in the design approved by the commission. The 
report must include appearances of instability,· structural 
weakness, and other hazardous conditions. 

b. The certified report on the drainage system and protective 
filters must include color photographs taken during and 
after construction but before the underdrains are covered 
with excess spoil. If the underdrain system is 
constructed in phases, each phase must be certified 
separately. 

c. Where excess durable rock spoil is placed in single or 
multiple lifts such that the underdrain system is 
constructed simultaneously with the excess spoil placement 
by the natural segregation of dumped materials, color 
photographs must be taken of the underdrain as the 
underdrain system is being formed. 

d. The photographs accompanying each certified report must be 
taken in adequate size and number with enough terrain or 
other physical features of the site shown to provide a 
relative scale to the photographs and to specifically and 
clearly identify the site. 

e. A copy of the report shaTr must be retained at the 
minesite. 

f. This requirement 
determines that the 
necessary. 

may be waived if the commission 
iuspectiou ±s- inspections are not 

13. An Provide an underdrain system, if required by subsection 19 
of North Dakota Century Code section 38-14.1-24, shaTr he that 
is protected by an adequate filter and snarr be designed and 
constructed using standard geotechnical engineering methods. 
Underdrains sna±± must consist of nondegradable, 
non-toxic-forming rock such as natural sand and gravel, 
sandstone, limestone, or other durable rock that will not 
slake in water and will be free of coal, clay, or shale. 

14. The Ensure the foundation and abutments of the disposal area 
sna±± be are stable under all conditions of construction and 
operation-. -Sufficient foundation investigation and laboratory 
testing o-f foandation materials "Sh-aH must be performed ±n 
order to determine the design requirements for stability of 
the foundation. Where the slope of the disposal area exceeds 
1v:5h (twenty percent), the existing ground sna±± must be 
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plowed, stepped, or keyed in a manner which increases the 
stability of the disposal area. 

+37 15. The Construct the outslope of the disposal area~ to not 
exceed 1v:2h (fifty percent) or such a lesser slope~ may ~ 
required by the commission. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-19-02. Performance standards Waste materials 
Permanent disposal of coal wastes. 

1. All coal processing waste and waste materials from coal 
utilization processes and coal conversion facilities that are 
to be permanently disposed of within a surface c-o-ar mining and 
reclamation operations permit area and that are required to be 
permitted ±n accordance w±ttt under the solid waste management 
rules of the North Dakota state--department of health ~ 
and consolidated laboratories must be disposed of~ set rorth 
by according to those rules and ±n accordance w±ttt ttre 
pro~isions o-f this chapter. 

a. When C"'O"rl processing wastes are t-o b-e permanently disposed 
o-f within the permit ~ ttre The permittee or operator 
shall file application for and design the disposal site a·s 
required by the *orth Dakota state department of health 
and consolidated laboratories and ~ concurrently 
submit a copy of such the application to the commission . 

b. The permittee or operator shall also submit to the 
commission a permit rev1s1on that will incorporate the 
disposal activities into the operations and reclamat i on 
p 1 an -£-err the per mil area within wh-i-ch ttre disposal w±l-r 
uectn:" . The commission 'Stra±-1- wi 11 not approve the per mit 
rev1s1on until the *orth Dakota state department of health 
and consolidated laboratories issues a solid waste permit 
-£-err permanent disposal o-f C"'O"rl processing wastes . 

2 . A±-1- C"'O"rl processing waste. a-sh and otheT wa-st-e materials 'from 
C"'O"rl utilizatiou ptocesses and C"'O"rl convetsion facilities that 
are permanently disposed o-f within a surface C"'O"rl mining and 
rechunation operations permit area 'Stra±-1- Waste materials 
covered by this section must be placed only in excavated pit 
areas approved by the commission. Prior to the disposal, the 
operator must shall demonstrate, using hydrologic, 
geotechnical, physic~nd chemical analyses, that disposal 
of these materials will not: 

a. Adversely affect ground water quality and flow; 
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b. Create public health hazards; and 

c. Cause instability in the disposal areas. 

3. All permanent coal processing waste disposal facilities must 
be designed using current, prudent engineering practices and 
meet any design criteria established by the commission. A 
qualified registered professional engineer, experienced in the 
design of similar earth and waste structures, shall certify 
the design of the disposal facility. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-19-03. Performance standards - Waste materials 
Temporary disposal of 
approve the temporary 
than excavated pits if 

coal processing wastes. The commission may 
disposal of coal processing wastes in areas other 
the operator demonstrates that: 

1. All surface drainage from the area above the tempotaty 

disposal site will be diverted as required by the commission. 

2. Measures will be taken to minimize surface erosion at the 
disposal site. 

3. All water discharged from the disposal site will comply with 
chapter 69-05.2-16. 

4. No toxic mine drainage from the disposal site will degrade 
surface or ground water. 

5. The disposal site will not create health hazards. 

6. Coal processing waste fires can be extinguished in an approved 
manner. 

7. The coal processing waste will be compacted to prevent 
spontaneous combustion. 

8. Fugitive dust from the disposal site can be controlled. 

9. The coal processing waste will be permanently disposed of in a 
timely manner in accordance with section 69-05.2-19-02. 

10. The tcmpotaty disposal site will be restored in accordance 
with this article. 

11. Dams and embankments constructed 
processing waste as a temporary 
compliance with chapter 69-05.2-20. 

500 
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12. All temporary coal processing waste disposal facilities are 
designed using current, prudent engineering practices and meet 
any design criteria established by the commission. A 
qualified registered professional engineer, experienced in the 
design of similar earth and waste structures, shall certify 
the design of the disposal facility. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-19-04. Performance standards - Waste materials - Disposal 
of noncoal wastes. 

1. All noncoal waste materials that are disposed of within a 
surface earl mining ~ reclamation operations permit area and 
that are required to be permitted ±n accordance rith under 
solid waste management rules of the North Dakota state 
department of health sha±T and consolidated laboratories must 
be disposed of as set £erth ±n according to those rules and ±n 
accordance rith ttre pro<;Jisions o-f this chapter. Before the 
comJIIcnccmcut o-f disposal operations begin, the commission 
sna±± must be advised of plans to develop or modify a noncoal 
waste disposal site located within a surface earl mining ~ 
reclamation operations permit area . 

2 . Noncoal wastes including-, bttt not limited t-o-. grease, 
lubricants, paints, flammable liquids, garbage, abandoned 
m1n1ng machinery, lumber, and other combustibles generated 
during surface mining acti~ities and noncoal waste materials 
from othe-r activities conducted outside the permit area, such 
as municipal wastes, sna±± must be placed and stored in a 
controlled manner in a designated approved portion of the 
permit area approved by ttre commission . Placement and storage 
sha±T must ensure that leachate and surface runoff do not 
degrade-surface or ground water, fires are prevented, and that 
the area remains stable and suitable for reclamation and 
revegetation compatible with the natural surroundings. 

3 . F-irm± disposal o-f noncoal wastes sha±± be ±n 'd designated 
disposal rit-e ±n ttre permit 'dr"e"d'7 Disposal sites sha±± must 
be designed and constructed with appropriate water barriers on 
the bottom and sides o-f ttre designated rite. Wastes sh'dH: 
must be routinely compacted and covered to prevent combustion 
and windborne waste. When the disposal is completed, two feet 
[60.96 centimeters] of cover or~ a greater thickness as 
may be required by the commission. sna±±- must be placed over 
the site, slopes stabilized, suitable plant growth material 
respread and revegetation accomplished ±n accordance rith 
chapter 69 05.2 22. Operation o-f the disposal rit-e sha±T be 
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conducted in accordance. Site operation must comply with all 
local and state requirements. 

4. At no time~ may any solid waste material be deposited at 
embankment or impoundment si-tes, nor sh<rl:± may any excavation 
for solid waste disposal be located within eight feet [2.44 
meters] of any coal outcrop or coal storage area. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-20-01. Performance standards Dams and embankments 
constructed of or impounding coal processing waste General 
requirements. Dams and embankments constructed of or impounding coal 
processing waste as a temporary disposal method "StraH b-e in accordance 
must comply with this chapter and permanent disposal of such the waste 
sha-3:± b-e in accordance must comply with section 69-05.2-19-02. Waste 
S'h-a-H: may not be used in ttre construction o-f to construct the dams and 
embankments unless it has been demonstrated to the commission that the 
stability of such a the structure conforms to the requirements of 
subsection 1 of section 69-05.2-20-03. It sna±± must also be 
demonstrated that the use of waste material will not have a detrimental 
effect on downstream water quality or the environment due to toxic 
seepage through the dam or embankment. All demonstrations -straH must be 
submitted t-o arrd: approved by the commission. Prior to comm1ssion 
approval a£ such a structure, the state engineer "StraH will have an 
opportunity to review the plans and design of stteh the structures. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-25 

69-05.2-20-02. Performance standards Dams and embankments 
constructed of or impounding coal processing waste - Site preparation. 
Before coal processing waste is placed at a dam or embankment site: 

1. All vegetative material -straH must be cleared from the site, 
and suitable plant growth material "StraH be removed and 
stockpiled in accordance W'±th ttre requirements o-f according to 
this article; and 

2. Surface drainage that may cause erosion to the embankment area 
or the embankment features, whether during construction or 
after completion, sna±± must be diverted away from the 
embankment by diversion ditches that comply with the 
requirements of section 69-05.2-16-06. Adequate outlets for 
discharge from these diversions 'S'ha±± b-e in accordance must 
comply with section 69-05.2-16-10. Diversions that are 
designed to dhrett carry drainage from the upstream area away 
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from the impoundment area ~ and runoff from the surface of 
the impoundment facility must be designed to carry the peak 
runoff from a one hundred-year, twenty four hour six-hour 
precipitation event. The diversion~ must be maintained 
to prevent blockage, and the discharge ~be -±n accordance 
must comply with section 69-05 .2-16-10. Sediment control 
measures ~ must be provided at the discharge of each 
diversion ditch before entry into natural watercourses -±n 
accordance w±th according to chapter 69-05.2-16. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-24, 38-14.1-25 

69-05.2-20-03. Performance standards Dams and 
constructed of or impounding coal processing waste 
construction. 

embankments 
Design and 

1. The design of each dam and embankment constructed of coal 
processing waste or intended to impound such the waste ~ 
must comply with the requirements o-f subsections 9 through 21 
of section 69-05.2-16-09, modified as follows: 

a. The design freeboard between the lowest point on the 
embankment crest and the maximum water elevation ~ 
must be at least three feet [91 . 44 centimeters]. 

b . The dam and embankment ~ must have a minimum safety 
factor of 1.5 for the partial pool with steady seepage 
saturation conditions, and the seismic safety factor~ 
must be at least 1.2 . 

c. The dam or embankment foundation and abutments ~must 
be designed to be stable under all conditions --of 
construction and operation of the impoundment. Sufficient 
foundation investigations and laboratory testing ~ 
must be performed to determine the safety factors of the 
dam or embankment for all loading conditions appearing in 
subdivision band for all increments of construction. 

2. Spillways and outlet works~ must be designed to provide 
adequate protection against erosion and corrosion. Inlets 
~ must be protected against blockage. 

3. Dams or embankments constructed of or impounding waste 
materials~ must be designed so that at least ninety 
percent of the water stored during the design precipitation 
event will be removed within a ten-day period. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-25 

503 



69-05.2-21-01. Performance standards - Backfilling and grading -
Timing requirements. 

1. Area surface m1n1ng with thin overburden. Rough backfilling 
and grading straH must occur -±n accordance with according to 
the time schedule approved by the commission, on the basis of 
the materials submitted under subsection 3 of section 
69-05.2-09-11, wtr±etr straH specifically establish -±n stated 
increments ttte period between removal -o-f 'C'O'rl and completion 
-o-f backfilling and grading. 

2. Area surface mining. Rough backfilling and grading~ must 
be completed within one hundred eighty days following coal 
removal and ~ may not be more than four spoil ridges 
behind the pit being worked, the spoil from the active pit 
being considered the first ridge. The commission may grant 
additional time for rough backfilling and grading if the 
permittee can demonstrate, through a detailed written analysis 
under subsection 3 of section 69-05.2-09-11, that additional 
time is necessary. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-21-02. Performance standards- Backfilling and grading-
Grading requirements. 

1. All disturbed areas straH must be backfilled and graded ±n 
accordance with according to subsection 3 of North Dakota 
Century Code section 38-14.1-24 so that they support the 
approved postmining land use, except that the commission may 
approve a different contour or topography if: 

a. The different contour or topography is a lesser contour or 
topography consistent with the approximate original 
contour, with all highwalls, spoil piles, and depressions 
eliminated (unless small depressions are needed in order 
to retain moisture to assist vegetation or as otherwise 
authorized pursuant to North Dakota Century Code chapter 
38-14.1 or this article); 

b. The permittee affirmatively demonstrates in the permit 
application that the lesser contour or topography is 
necessary to better achieve the postmining land use; and 

c. All applicable performance standards of North Dakota 
Century Code section 38-14.1-24 and this article will be 
met. 

2. In order to conserve soil moisture, ensure stability, and 
control erosion on final graded slopes, cut-and-fill terraces 
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may be allowed, if approved by the commission and if the 
terraces are compatible with the approved postmining land use 
and are appropriate substitutes for construction of lower 
grades on the reclaimed lands. The terraces ~ must meet 
the following requirements: 

a. The width of the individual terrace bench~ must not 
exceed twenty feet [6.10 meters], unless specifically 
approved by the commission as necessary for stability, 
erosion control, or roads included in the approved 
postmining land use plan. 

b. The vertical distance between terraces sna±± must be as 
specified by the commission, t-o pre\1ent e.<cessive erosion 
and t-o provide long term stability. 

c . The slope of the terrace outslope sha±± may not exceed 
1v:2h (fifty percent). Highwalls sna±± may not be left as 
part of terraces. -

d. Culverts and underground rock drains ~ must be used on 
the terrace only when approved by the commission. 

3. Sma l l depress io ns may be constructed, if the depressions : 

a . Are approved by the commission to minimize erosion , 
conserve soil moisture, or promote vegetation; 

b. Do not restrict normal access over the area; 

c . Are not inappropriate substitutes for lower grades on the 
reclaimed lands; and 

d. Do not adversely affect the intended postmining land use. 

4. Disturbed areas must be backfilled and graded to minimize 
erosion and water pollution both on and off the site. 

5 . All final grading, ~ preparation o-f overburden before 
teplacement 
o-f suitable 
aTong th-e 
instability. 

o-f suitable p-1-mlt growth material, and placement 
plant growth material ~ placement must be done 
coutour t-o minimize subseqnenl erosion and 

f-f sm::tr grading, preparation. 'OT placement aTo1Tg 

th-e contour ±s hazardous t-o equipment operators, then grading, 
preparation, OT placement ±n a direction other than generally 
parallel t-o th-e contour nray b-e tl"S'e"d-:- m aH cases, grading, 
prepataliou, o-r placement ~ b-e co1tducted ±n a maJutet wh±eh 
minimizes conducted to minimize erosion and provides provide a 
mini mum s 1 i ppage surface for replacement o-f suitab 1 e p 1 ant 
growth material wh±eh w±1± minimize slippage replacement. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-21-03. Performance standards - Backfilling and grading -
Covering coal and toxic-forming materials. All exposed coal seams, and 
toxic-forming and combustible materials exposed, used, or produced 
during mining sha±T must be adequately covered with nontoxic and 
noncombustible materials, or treated, to control the impact on surface 
and ground water in accordance with chapter 69-05.2-16, to prevent 
sustained combustion, and to minimize adverse effects on plant growth 
and the approved postmining land use. 

History: Effective August 1, 1980; amended effective January 1, 1987~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-21-04. Performance standards -Backfilling and grading
Thin overburden. The provisions of this section apply only to those 
surface m1n1ng activities where the final thickness of all available 
spoil and waste materials over the permit area is less than 0.8 of the 
initial thickness of the overburden and the coal prior to coal removal. 
The final thickness is the product of the overburden thickness prior to 
coal remova 1 times the overburden swell factor. When tn±s the 
demonstration is made that thin overburden exists over the permit area, 
in addition to meeting ttte requi:temeuts 'O'f subdivision b of subsection 3 
of North Dakota Century Code section 38-14.1-24, the operator shall, at 
a minimum. llte"et ttre following standards: 

1. Transport, backfill, and grade, using all available spoil and 
suitable waste materials from the entire permit area, to 
attain the lowest practicable stable grade, to achieve a 
static safety factor of 1.3 to provide adequate drainage and 
long-term stability of the regraded areas, and to cover all 
toxic-forming materials. -

2. Eliminate highwalls by grading or backfilling to stable slopes 
not exceeding thirty-five percent, or~ lesser slopes as 
the commission may specify to reduce erosion, ~maintain the 
hydrologic balance, or~ achieve the approved postmining land 
use. 

3. Transport, backfill, grade, and revegetate ±n 
chapter 69 05.2 22, to achieve an ecologically 
compatible with the prevailing use in 
surrounding the permit area. 

accordance with 
sound land use 
unmined areas 

4. Transport, backfill, and grade, to ensure that impoundments 
are constructed only where: 
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a. It has been demonstrated to the commission that all 
requirements of chapter 69-05.2-16 have been met; and 

b. The impoundments have been approved by the commission as 
suitable for the approved postmining land use and ~ 
been £ottnn ~ meet the requirements of this article and 
all other applicable state laws and regulations. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14 . 1-24 

69-05 .2-21-05. Performance standards -Backfilling and grading -
Slippage and piping zones. The commission may require the operator to 
make £nTr use a£ current research findings and the best technology 
currently ava i lable to minimize ttre dcvelopment a£ subsurface piping in 
the overburden~ and slippage at the suitable plant growth material 
overburden material spoil interface~ eusure that the operator W'i-1-r 
achieve proper teclamatiou a--s required by th-±s article. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14 . 1-24 

69-05.2-21-06. Performance standards -Backfilling and grading -
Slope measurements. 

1. A£ter ttre disturbed area has been graded, ttre £±na± graded 
~ sh-zd-1 b-e measured at sufficieut locations t'O' provide a 
contour nnrp that w±H accurately show the postmining 
topography . The contour nrap sh-zd-1 be submitted C!'S requited by 
ttre commxss:xo11 for a determination that the gradiug 
requirements~ been lll"€"t pr±or ~The permittee shall submit 
a postmining contour map to the commission for approval before 
spreading suitable plant growth materials. Along with the 
contour map , the permittee shall specify the thickness of 
topsoil and subsoil intended to be respread over the graded 
area. 

2. The commission sh-zd-1 will approve or disapprove the postmining 
topography within thirty days and sh-zd-1 notify the permittee 
in writing of the decision-:- f-f the commission disappro"es the 
£±na± graded postminiug topography, the reasons sh-zd-1 be 
stated ±n the ~ritten notification ~the permittee along with 
reasons for any disapproval. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-21-07. Performance standards- Backfilling and grading
Stabilizing rills and gullies. When rills and gullies form in areas 
that have been regraded, the rills and gullies shaTr must be filled, 
graded, or otherwise stabilized as~ be required by the commission 
prior to respreading suitable plant growth material or when necessary to 
minimize erosion of the regraded spoil material. 

History: Effective August 1, 1980 ; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-01. Performance standards Revegetation - General 
requirements. The permittee shall establish a diverse, effective, and 
permanent vegetative cover of the same seasonal variety native to the 
area for all disturbed areas, except water areas, surface areas of 
roads, and other facilities that are approved as a part of the 
postmining land use, or shall plant species that will support the 
approved postmining land use. Species planted must be compatible with 
plant and animal species of the area, meet the requirements of 
applicable state and federal seed and introduced species laws, and must 
not be poisonous or noxious. The postmining vegetative cover sha±± must 
be capable of stabilizing the soil surface from erosion and sha±± will 
be considered of the same seasonal variety when it consists of a mixture 
of species of equal or superior utility for the approved postmining land 
use when compared to the utility of vegetation existing prior to mining 
during each season of the year. If the postmining land use is cropland, 
planting of the crops normally grown will meet this requirement. The 
commission may approve the substitution of introduced species only~ 
appropriate field trials have demonstrated that the introduced species 
are desirable and necessary to achieve the approved postmining land use. 
Lands that have been approved for postmining agricultural uses must be 
returned to productivity levels equal to or exceeding that of unmined 
agricultural lands in the surrounding area under equivalent management 
practices. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-02. Performance standards - Revegetation - Methods. 

1. All revegetation sha±± must be carried out in compliance 
accordance with the approved reclamation plan and carried out 
±n a mamter that encourages a pron1pt t~egetalitte 'C"O'I1"e''" and 
producthity le't!els compatible with the approt'l"ed :hmd tt'S'e. 

2. The permittee siTaH tt'S'e tcclutical publications 'V'r ttre results 
o-f laboratory and £±e±d test-s approved by the commission i:-o 
determine the varieties. species. seeding rates, and 'S'O"±l
amendntenl practices essential £or establishment and ~ 
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regeneration O"f vegetation. The commission ~ approve 
species selectiou and plautiug plaus. 

37 When the approved postmining land use is tame pastureland, the 
permittee shall seed or plant species of introduced grasses 
and legumes adapted to the local site conditions and capable 
of supporting grazing and occasional haying under proper 
management. 

~ 3. When the approved postmining land use is native grassland, the 
species of grasses, legumes, forbs, half-shrubs, or shrubs £or 
seediug seeded or plautiug planted and their pattern of 
distribution~ must be selected by the permittee to 
provide a diverse. effect i ve , and permanent vegetative cover 
wi th seasonal variety , succession, and regenerat i ve 
capabilities native to the area. 

57 4. Where When the approved postmining land use is woodland or 
fish ana--wildlife habitat where the vegetation type is 
woodland, the permittee shall plant woody species adapted for 
local site conditions and climate, in combination with a cover 
of grains, grasses, legumes, or forbs to provide a diverse, 
effective, and permanent vegetative cover with the seasonal 
variety, succession, and r egenerative capabil i ties native to 
the area. When plautiug W"''CTdy species and the C'"O"V'e'r o-f 
grains, grasses, legumes, and forbs, the permittee~ 
utilize ±-o-crl and rcgioual recommeudatious regardiug species 
compositiou, spaciug, and plautiug arraugemeut. Approval of 
species composition, minimum stocking, spacing and planting 
arrangements of trees, shrubs, half-shrubs, and ground cover 
will be based on local and regional recommendations fo l lowing 
consultation with the state game and f i sh department, state 
forester, and the soil conservation service. 

5 . When the approved postmining land use is shelterbelt, the 
permittee shall plant woody species adapted for local s i te 
conditions and climate. Understory vegetation must be 
controlled until it no longer interferes with the growth of 
woody species. The stocking of trees and shrubs must follow 
current standards and specifications developed by the soil 
conservation service for farmstead and field windbreaks in 
North Dakota or others approved by the commission. 

6. Where When fish and wildlife habitat is to be included in the 
postmin~ land use, the permittee shall consult with 
appropriate state wildlife and land management agencies and 
shall select those plant species that will fulfill the needs 
of wildlife for food and cover. Plant groupings and water 
resources ~ must be appropriately spaced and distributed. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
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Law Implemented: NDCC 38-14.1-24, 38-14.1-42 

69-05.2-22-03. Performance standards Revegetation - Use of 
introduced species. Iutroduced species nmy b-e substituted -for uathe 
species on±y ±£approved by the commission, ±f appropriate "f-±e-b:l trials 
have demoustrated t+trl the iutroduced species are desirable mtd 
uecessary t-o achieve the approved postmiuiug :hm-d 'U'S"e"'; ±f' the iutroduced 
species are uecessary t-o achieve a quick. temporary, and stabiliziug 
cover t+trl a-±ds ±n coutrolliug erosiou. mtd ±f' measures t-o establish 
permaueut vegetatiou are iucluded ±n the approved reclamatiou p±an-:
Iutroduced species nn:rst b-e compatible w-±th the p-l-ant mtd animal species 
o-f the regiou. nn:rst !l!'e'rl the requiremeuts o-f applicable 'Stat-e 'S'e"e"d 0'1." 

iutroduced species statutes. mtd nn:rst nut b-e poisouous 0'1." noxious. 

History: Effective August +. +9&&7 
General Authority: NB€€ 30 1~.1 03 
Law Implemented: NB€€ 30 1~.1 2~ 

Repealed effective May 1, 1990. 

69-05.2-22-04. Performance standards - Revegetation - Timing. 
Seeding and planting of disturbed areas sna±± must be conducted during 
the first normal period for favorable planting conditions after suitable 
plant growth materials have been spread . The normal period for 
favorable planting sna±± b-e is that planting time generally accepted 
locally for the type of plant materials selected. When necessary t-o 
coutrol erosion, a-1± disturbed aT"C"d'S wh±eh have b-een respread w-±th 
suitable p-l-ant growth material sha±± b-e seeded a-s coutemporaueously a-s 
practicable w-±th the completiou o-f respreadiug o-f suitable p-l-ant growth 
material, w-±th a tcmporaxy cover o-f~ grains, grasses, o-r legumes 
t:l1'tt±l- an adequate pcrmaueut vegetative C"OV'C'r ±s established. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-05. Performance standards - Revegetation -Mulching 
and other soil stabilizing practices. 

1. Suitable mttTch Mulching or other soil stabilizing practices 
sna±± must be used on all regraded and topsoiled areas to 
contro~osion, promote germination of seeds, or increase the 
moisture-retention capacity of the soil. The commission may, 
on a case-by-case basis, suspend the requirement for mulch if 
the permittee can demonstrate that alternative procedures will 
achieve the requirements of section 69-05.2-22-07 and do not 
cause or contribute to air or water pollution . 
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2. When required by the commission, mulches ~ must be 
mechanically or chemically anchored to the soil surface to 
assure effective protection of the soil and vegetation. 

3. Annual grasses and grains may be used alone, as ±n s±ttt 
mulch. or in conjunction with another mulch, when the 
commission determines that they will provide adequate soil 
erosion control and will later be replaced by species approved 
for the postmining land use. 

<r:- Chemical -so-i± stabilizers alone, V'r ±n combination w±th 
approprinte mulches, may b-e 'U'S'e'd conjuitction 
vegetati<:~e covers approved £-err the postmi1ti1tg hnd ttS"e"7 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14 . 1-24 

69-05.2-22-06. Performance standards - Revegetation - Grazing. 
Livestock grazing will not be allowed on revegetated land until the 
seedlings are established and can sustain managed grazing. ~No 
grazing will be permitted unless the grazing and stocking capacity is 
agreed to by the commission, the permittee, and the landowner or the 
governmental land managing agency having jurisdiction over the surface 
~ ~ on when the revegctatcd ±-and ±s rea-dy £-err livestock graz:iitg 
and the stocki1tg capacity o-f the re<:~egetated hnd. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1. 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14 . 1-24 

69-05.2-22-07. 
for success. 

Performance standards - Revegetation - Standards 

1. Success of revegetation ~ must be measured by using 
statistically valid techniques approved by the commission. 
Comparison of ground cover and productivity may be made on the 
basis of reference areas, through the use of standards in 
technical guides published by the United States department of 
agriculture, or through the use of other approved standards. 
If reference areas are used, the management of the reference 
area during the responsibility period required in subsection 2 
~ must be comparable to that required for the approved 
postmin~land use of the permit area. If standards are 
used, the standards they must be approved by the commission 
and the office of surface mining reclamation and enforcement, 
U~titcd States dcpartmc1tt o-f i1tterior. Approved standards are 
in Standards for Evaluation of Revegetation Success and 
Recommended Procedures for Pre- and Postmining Vegetation 
Assessments. 
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2. The period of responsibility under the performance bond 
requirements of section 69-05.2-12-09 ~will begin after 
the Tast year oT following augmented seeding, planting, 
fertilization, irrigation, or other work, except for cropland 
and prime farmland where the period of responsibility begins 
at the date of initial planting of the crop being grown or a 
precropland mixture of grasses and legumes, and~ must 
continue for not less than ten years. 

3. Vegetation establishment, for the purpose of the third stage 
bond release provided for in subdivision c of subsection 7 of 
North Dakota Century Code section 38-14.1-17, ~will be 
determined for each postmining land use according ~the 
following procedures: 

a. For native grassland~. tame pastureland, and fish and 
wildlife habitat where the-vegetation type is grassland, 
the ground cover on the permit area ~ must be equal to 
or greater than that of the approved reference area or 
standard with ninety percent statistical confidence. All 
species used in determining ground cover ~ must be 
perennial species seeded 'O't" planted pcasnant --;;:;- the 
apptoved teclamatioll p-l-an 'O't" other petennial species not 
detrimental to the approved postmining land use. 

b. For cropland, vegetation she±± will be considered 
established after the successful seeding of the crop being 
grown or a precropland mixture of grasses and legumes. 

c. For prime farmland, the productivity on the permit area 
she±± must be equal to or greater than that of the 
approved reference area or standard with ninety percent 
statistical confidence. 

d. For woodland, shelterbelts, and fish and wildlife habitat 
where the vegetation type is woodland, the gtound 'C'O'Ve'r 

she±± be snit able £'0'1" the po s tm in iug ±-and tts""e ~ she±± b-e 
adequate t-o coutt ol et osion the number of trees and shrubs 
must be egual to or greater than the approved standard. 
Understory growth must be centro ll ed. Erosion must be 
adequately controlled by mulch or site characteristics. 

e. For fish and wildlife habitat where the vegetation type is 
wetland, the basin must exhibit the capacity to hold water 
and support wetland vegetation. Ground cover of the 
contiguous areas must be adequate to control erosion. 

4. The success of revegetation on the permit area ~ at the 
time of final bond release must be determined for each 
postmining land use according to the following procedutes: 
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a. For native grassland 1!nt:l hmte pastureland, the following 
requirement must be achieved for the last two consecutive 
years of the responsibility period: 

b. 

(1) Ground cover and productivity of the permit area 
~ must be equal to or greater than, that of the 
approvea--reference area or standard with ninety 
percent statistical confidence 'for herbaceous 
oegetatiou 1!nd eighty percent statistical collfidence 
'for W'O"O"dy vegetation, the approved standard; and 

(2) The diversity Diversity, seasonality, and permanence 
of the vegetation of the permit area, determined £rom 
the majur species and groups, ~ must be 
equivalent to that of the approved standard . 

For tame pastureland, ground cover and productivity of the 
permit area must be equal to or greater than that of the 
approved standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

c. For cropland, crop production from the permit area sna±± 
must be equal to or greater than that of the approved 
reference area or standard with ninety percent statistical 
confidence for the last two consecutive gr owing seasons of 
the responsibility period . 

C7 d . For prime farmlands, crop production from the permit area 
sna±± must be equal to or greater than that of the 
approvea--reference area or standard with ninety percent 
statistical confidence for the last three consecutive 
growing seasons of the responsibility per i od. 

d7 e. For woodlands and fish and wildlife habitat where the 
vegetation type is woodland, the following requirements 
must be achieved during the last year of the 
responsibility period: 

(1) The stocking o-f W'O"O"dy plants~ meet the standards 
described ±n section 69 05 . 2 22 06. The number of 
woody plants established on the permit area sna±± 
must be equal to or greater than the stocking number 
or--live woody plants of the same life form of the 
approved standard with eighty ninety percent 
statistical confidence~ . Trees, shrubs, half-shrubs, 
root crowns. or root sprouts used in determining 
success of stocking must meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 
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f. 

(2) 

(c) At 1 east eighty percent of those counted must 
have been in place at least eight growing 
seasons. 

The ground cover sna±± must be equal to or greater 
than se11euty ninety percent of the ground cover of 
the approved standard with ninety percent statistical 
confidence and sna±± must be adequate to control 
erosion; and 

(3) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation on the permit area sna±± 
must be evaluated on the basis of the tesult wh±eh 
eott3:-d teasonably b-e e.<pected =±ng the Ie~egetation 

methods described 'in the reclamation pi-an species 
stocked and expected survival and reproduction rates. 

For shelterbelts, the following must be achieved during 
the last year of the responsibility period: 

P2 She lterbe lt density and vigor must be egual to or 
greater than that of the approved standard; and 

{22 Erosion must be adequately controlled. 

g. For fish and wildlife habitat, where the vegetation type 
is wetland, vegetation zones and dominant species must be 
equal to those of the approved standard the last year of 
the responsibility period. In addition, wetland 
permanence and water quality must meet approved standards. 

h. For fish and wildlife habitat, where the vegetation type 
is grassland, the following must be achieved during the 
last year of the responsibility period: 

(1) Ground cover must be equal to or greater than that of 
the approved standard with ninety percent statistical 
confidence and must be adequate to control erosion. 

(2) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation must meet the approved 
standard. 

e7 i. For previously mined areas that were not reclaimed to the 
requirements of this chapter, the ground cover of living 
plants sna±± may not be less than can be supported by the 
best availabl_e_so-n: plant growth material in the 
reaffected area, sha±T ~ be nor less than the ground 
cover existing before redisturbance, and sha±T he adequate 
ta. Adequate measures must be in place to control 
erosion, as detetmined and approved by the commission. 
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F-or opet at ions where tiTe extended IILlit:Ing 
'01'Te hundted 'd'CT"'e"S E-'19.59 hectates], 

p-hm ±s h-s-s tmm 
tiTe methods and 

standards tt'S"'e"d t-o determine ttre success o-f rettegetation 
1TI1!Y d if fe 1 -from th-o-s-e o-f t-IT±s s ub sec t i o 11 and sind± b-e 
approved by tiTe commission . 

57 ~ For areas to be developed for recreation, water areas, 
residential, or industrial and commercial uses within two 
years after the completion of grading or soil replacement, the 
ground cover of living plants on these areas sna±± may not be 
less than required to control erosion. H tiTe postiliing rand 
ttS"e ±s not implemented within two y-e-ars a-ft-er tegtading ±s 
complete, tiTe premining i-and tts"e or ottrer approved rand tt"S"e 

sind± be implemented and tiTe tequitements o-f t-IT±s section 
sind± be met -fur tiTe a p p l i c able rand ti"S""e""7 

67 5. The Throughout the li abil ity period the permittee shall: 

a . Maintain any necessary fences and use proper management 
practices; and 

b. Conduct periodic 
water prescribed 

measurements 
or approved 

of vegetation, soils, and 
by the commission, to 

idcutify couditions dating tiTe period o-f respousibility. 

r. F-or putposes o-f t-IT±s section. "hetbaceoas 0 " spec ~e s nte"'an"S 

grasses, grasslike plants, legumes, and Jioulegumiuous forbs , 

"woody plants" nrecnTS tt ees, sin ubs . half sht ubs , and WO"O"dv 
viues, and "grou1td cover" nrecnTS tiTe ctr"e""l! o-f grouJtd covered by 

vegetation and tiTe littet that ±s ptodaced natutallg onsite, 
expressed a-s a percentage o-f tiTe t-otcr.r "Z!"r"'e'1! -o-f measurement . 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-08. Performance standards - Revegetation -Tree and 
shrub stocking for woodlands . 

+--;- The stocking o-f hces. shtubs, half shtubs . and tiTe gtound 
'C"O"V"eT established on tiTe petmit ~ sind± utilize l-o-crl and 
regional recommendations regatding species composition, 
spacing. and planliug arrangement. 

~ The 'C"O"V"eT o-f ttees, shtabs, OT half slaabs established sind± 
be sufficient -fur adeqaate ttS"e o-f tiTe available gtowing space . 
5 t 0 C k iiI g , ±-:-e-:-;- th-e I I tlllib e 1 o-f st-ems per tnrit a-re-a-; riH b-e 
tt'S"'e"d to detetmine th-e degtee to wiT±ch: 'Sp1!"C"e ±s occupied by 

well dishibated, coantable hees, shtabs, OT half shtabs . 
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a-:- ~ crown o-r ro-ot- spt out: s over '01Te fu'Ot [ 3 0 . 46 
cent:imet:ets] ±n height sind± eotmt a-s '01Te toward meeting 
ttre stocking tequhement:s. wtrere ntult:iple rlents O'C"Cttt" 

'Olrl-y ttre tallest st-em w±H h-e counted. 

b7 f1t countable tre-e-; shtub, o-r half shrnb nte'<'l'n'$ '01Te that ean 
h-e U"S"e'd ±n calcnlatiug t+re degree '0"£ stocking umter t+re 
following ct iter ia :-

+++ The tre-e-; sl u: ub , o-r half sht ub stnrl:± h-e ±n p:l:-aee at 
l-ea-st ~ gtowing seasons, 

+£-+ The tre-e-; sltt ub , o-r ltal f sl tr nb 'S'h-alT h-e a±±ve and 
healthy, and 

+37 The tre-e o-r -sftt-ttho 'S'h-alT have at l-ea-st o 11 e t lr ir d '0"£ 
±t-s length ±n :1:-±ve ctown. 

History: Effective fltngnst +. ~ 
General Authority: NB€6 38 14.1 93 
Law Implemented: NB€6 38 14.1 24 

Repealed effective May 1, 1990. 

69-05.2-23-01. Performance standards 
Determining premining land use. 

Postmining land use -

1. The postmining land use must be compared to those uses the 
land previously supported under proper management unless the 
land has been previously mined and not reclaimed. In that 
case, the postmining land use stnrl:± must be judged on the 
basis of the highest and best use that can be achieved which 
is compatible with surrounding areas. 

2. If the premining use of the land was changed within five years 
of beginning of mining, the comparison of postmining use to 
premining use stnrl:± must also include the historic use of the 
land preceding mining-.-

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1, 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-24 
Law Implemented: NDCC 38-14.1-24 

69-05.2-23-02. Performance standards - Postmining land use - Land 
use categories. Land use is categorized as follows: 

1. Cropland. 

2. Tame pastureland. 
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3 . Native grassland. 

4. Woodland. 

5. Fish and wildlife habitat. 

6 . Developed water resources. 

7. Recreation . 

8. Residential. 

9. Industrial and commercial. 

10. Shelterbelts. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1. 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-24 
Law Implemented: NDCC 38-14.1-24 

69-05.2-25-01 . Performance standards - Alluvial valley floors -
Essential hydrologic functions. 

1. The essential hydrologic functions of alluvial valley floors 
not within an affected area stta±± must be preserved by 
maintaining ~ the geologic, hydrologic, and biologic 
characteristics that-support those functions . 

2. Surface coal mining and reclamation operations ~ must be 
conducted to reestablish, throughout the mining and 
reclamation process. the essential hydrologic functions of 
a lluvial valley floors within an affected area7 These 
functions sha±± b-e reestablished by reconstructing ~ the 
geologic, hydrologic, and biologic characteristics that 
support those functions. 

3 . The characteristics that support the essential hS~drologic 
functions o-f alluvial valleS' floors are those identified in 
section 69 05.2 09 15 69-05.2-09-16 and~ other geologic. 
hS~dr ologic. o-r biologic character is tics others i dent i fi ed 
during premining investigations or monitoring conducted during 
the surface C'O'rl mining and reclamation operation. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24 

69-05.2-25-02. Performance standards -Alluvial valley floors -
Protection of agricultural uses. Surface coal m1n1ng and reclamation 
operations stta±± must be conducted to ensure that the agricultural 
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utility and the level of productivity of alluvial valley floors in 
affected areas are reestablishedr 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
.Law Implemented: NDCC 38-14.1-21, 38-14.1-24 

69-05.2-25-03. Performance standards -Alluvial valley floors -
Monitoring. 

1. An environmental monitoring system sna±± must be installed, 
maintained, and operated by the permittee -on- all alluvial 
Va 11 ey flOOrS during SUI face ~ ntining -and reclamation 
operations and continued until all bonds are released ±n 
accordance w±th Nt:rrth Dakota Century €-otte section 36 14.1 17. 
The monitoring system ~ must provide sufficient 
information to allow the commission~determine that: 

a. The agricultural 
valley floor not 
preserved. 

utility 
within 

and production of the alluvial 
the affected area is being 

b. The potential agricultural utility and production on the 
alluvial valley floor within the affected area has been 
reestablished. 

c. The important characteristics supporting 
hydrologic functions of an alluvial valley 
affected area have been reestablished~ 

the essential 
floor in the 
mining. 

d. The important characteristics supporting the essential 
hydrologic functions of an alluvial valley floor in areas 
not affected are preserved during and after mining. 

2. Monitoring ~must be performed at adequate frequencies, to 
indicate long-term trends that could affect agricultural use 
of the alluvial valley floors. 

3. Monitoring sna±T must be performed during operations, to 
identify characteristics of the alluvial valley floor not 
identified in the permit application and to evaluate the 
importance of all characteristics. 

4. All monitoring data collected and analyses thereof~ must 
be submitted to the commission according to the timetable 
approved in the permit application. Hydrologic monitoring and 
reporting, at a rninimttm. shall comply with the reqttil:ements O'f 
sections 69-05.2-16-05 and 69-05.2-16-14. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24, 38-14.1-27 
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69-05.2-25-04. Performance standards - Alluvial valley floors -
Protection of farming and water supplies. 

1. If environmental monitoring shows that a surface~ mining 
operation is interrupting, discontinuing, or precluding 
farming on alluvial valley floors, the operation~ must 
cease until remedial measures are taken by the operator. The 
remedial measures ~ must be approved by the commission 
prior to the resumption of mining . 

2 . If environmental monitoring shows that the surface ~ mining 
operation is causing material damage to water that supplies 
alluvial valley floors, the mining operations~ operation 
must cease until remedial measures are taken by the operator 
or permittee. The remedial measures~ b-e approved by the 
commissioit p-r±ar tv the resumptiolt o-f mittiltg operatioJtS. 
Commission approval of the remedial measures is required 
before mining may be resumed. 

3. The provisions a-T paragraphs Paragraphs 1 and 2 of 
subdivision e of subsection 3 of North Dakota Century Code 
section 38-14 . 1-21 ~ do not apply to~ lands wh±eh 
were identified in a reclamation plan approved by the 
commission prior to July 1, 1979, for any surface C"''rl mining 
1!!'1Td teclamation operation that, in the year preceding July 1, 
1979: 

a. Produced coal in commercial quantities and was located 
within or adjacent to an alluvial valley floor; or 

b. Obtai ned specific permit approva 1 by the connnission to 
conduct sutfacc ~ mining 1!!'1Td teclamation operations 
within an alluvial valley floor. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24, 38-14.1-28 

69-05.2-26-02. Performance standards Prime farmland - Soil 
removal. For all prime farmlands to be mined, in addition to meeting 
the tequhements a-T satisfying subdivisions a and b of subsection 6 of 
North Dakota Century Code section 38-14 .1 -24 and the applicable 
requirements of section 69-05.2-15-02, the operator or permittee shall 
ensure that the minimum thickness of soil and soil material to be 
removed for use in reconstruction of prime farmland soils~ be is 
sufficient to meet the soil replacement requirements of section 
69-05.2-26-04 . 

History: Effective August 1, 1980; amended effective J0ne 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-26-03. Performance standards Prime farmland - Soil 
stockpiling. If stockpiling o-f. so-±± materials is approved by ~ 
commission in lieu of immediate redistribution, the prime farmland 
topsoil and subsoil must be stockpiled separately from each other. 
Stockpiles must be protected ±n accordance w±th ~ reqnitements o-f 
according to section 69-05.2-15-03. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-26-04. Performance standards Prime farmland - Soil 
replacement. In addition to meeting the applicable requirements of 
section 69-05.2-15-04, the operator shall replace soil materials on 
areas to be reconstructed as prime farmland according to the following: 

1. The suitable plant growth materials~ must be respread 
over areas that have a landscape configuration similar to that 
which existed in the prime farmland areas prior to mining. 

2. The minimum thickness of suitable plant growth material to be 
reconstructed for prime farmland sna±± must be forty-eight 
inches [1.22 meters], or a thickness which is equal to the 
depth of the original soil profile up to a subsurface horizon 
which inhibits root penetration, whichever is shallower. The 
commission~ will specify a thickness greater than forty
eight inches [!~meters] wherever necessary to restore 
productive capacity due to uniquely favorable soil horizons at 
greater depths. Soil horizons ~ he are considered as 
inhibiting root penetration if their densities, chemical 
properties, or water supplying capacities restrict or prevent 
penetration by roots of plants common to the vicinity of the 
permit area and have little or no beneficial effect on soil 
productive capacity. 

3. Replace the suitable plant growth materials in a manner that 
avoids excessive compaction. 

4. Replace the subsoil materials specified in section 
69-05.2-26-02 to the thickness needed to meet the requirements 
of subsection 2. 

5. Replace the topsoil materials specified in section 
69-05.2-26-02 as the final surface soil layer. The thickness 
of the topsoil layer~ must be the approximate average of 
the materials saved. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-26-05. Performance standards Prime farmland 
Revegetation. The following revegetation requirements sna±± must be met 
for areas being returned to prime farmland after mining: 

1 . Following soil replacement, the operator shall establish a 
vegetative cover capable of stabilizing the soil surface w±th 
respect t-o eros101t. All vegetation sha±T be -in compliance 
revegetation must comply with the plan approved by the 
commission and be carried out in a manner that encourages 
prompt vegetative-cover and recovery of productive capacity . 
The timing and mulching provisions of sections 69-05 . 2-22-04 
and 69-05.2-22-05 sha±T must be met. 

2 . Measurement of success in prime farmland revegetation will be 
determined in accordance with section 69-05.2-22-07. 

History: Effective August 1. 1980; amended effect i ve May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-26-06. Performance standards Prime farmland 
Exemptions. The provisions o-f th-i-s This chapter do does not apply to : 

1. Lands on which surface coal mining and reclamation operat i ons 
are conducted pursuant t-o under any permit i s sued pr±o-r t-o 
before July 1, 1979. 

2. Lands on which surface coal mining and reclamation operations 
are conducted pursuant t-o under any renewal or revision of a 
permit issued pr±o-r t-o before-July 1, 1979 . 

3 . Lands included i n any exist i ng surface coal m1n1ng operat i ons 
for which a permit was issued for all or any part thereof 
pr±o-r t-o before July 1, 1979; provided, that: 

a . 5tteh The lands are part of a single continuous surface 
~ m1n1ng operation began begun under a permit issued 
before July 1, 1979 . 

b. The permittee had a legal right to mine the lands pr±o-r t-o 
before July 1, 1979, through ownership, contract, or lease 
but not including an option to buy, lease, or contract . 

c. The lands contain part of a continuous recoverable coal 
seam that was being mined in a single continuous m1n1ng 
operation began begun under a permit issued prior to July 
1, 1979. 

4 . For the purposes of this section, a surface coal mining 
operation is presumed to consist only of a single continuous 
m1n1ng pit under permit pr±o-r t-o before J uly 1, 1979 , but may 
include noncontiguous parcels if the operator · can prove by 
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clear and convincing evidence that, pr±ar to before July 1, 
1979, the noncontiguous parcels were part of a single 
permitted operation. Clear and convincing evidence includes, 
but ±s m:rt limited to. contracts, leases, deeds, or other 
legal documents, excluding options, that specifically treat 
physically separate parcels as one surface coal mining 
operation. 

History: Effective June 1, 1983; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-27-01. Research plots. Any agency or authorized 
organization wishing to establish experimental or evaluation plots of 
any kind on mined land prior to the release of bond must shall obtain 
the written approval of the commission and the operator.~ndowner 
approval need be obtained only if the anticipated life of the plot will 
extend beyond the time at which bond release for the permit area is 
sought. Applicants shall state the objectives sought, the methods 
proposed to be used, the amount of land required, and duration of the 
proposed research. The applicant must shall also agree to submit a 
yearly progress report and a final report to both the commission and the 
operator. Once the experimental work has ended, the acreage must be 
returned to acceptable state reclamation requirements. The operator is 
to assume the costs of bringing the land used for experimental plots to 
a condition that will meet the reclamation requirements, unless the 
operator obtains written assurance from the agency or organization of 
that agency's or organization's entity's intent and ability to reclaim. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-24 

69-05.2-27-02. Variances for experimental surface coal mining and 
reclamation practices. 

1. In order to encourage advances in surface mining and 
reclamation practices, or to allow postmining land use for 
industrial, commercial, residential, or public use (including 
recreational facilities), on an experimental basis where the 
postmining land use proposed requires an experimental practice 
to demonstrate feasibility, the commission may, with the 
approval of the director of the office of surface mining 
reclamation and enforcement, United StaLes department o"f ttre 
interior. authorize variances in individual cases on an 
e.<per imental b-a:s±s from the ent~iromnental protection 
performance standards of North Dakota Century Code section 
38-14.1-24. 

2. Variances sha±T will 
experimental practices. 

not be authorized for other than 
For the purpose of this section, 
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3. 

11 experimental practice 11 means the use of alternative surface 
coal mining and reclamation operation practices for 
experimental or research purposes. 

No person shall engage in or maintain any experimental 
practice, unless that practice has first been approved in a 
permit. 

4 . Each person who desires to conduct an experimental practice 
shall submit a permit or rev1s1on application to the 
commission and to the director of the office of surface mi ning 
reclamation and enforcement for approval. The permit 
application sha±T must contain appropriate descriptions, maps, 
~ plans. and data which show: 

a. The nature of the experimental practice, including a 
descri[2tion of the 12erformance standards for which the 
variances are reguested, the duration of the ex12erimental 
12ractice, and any s12ecial monitoring which will be 
conducted. 

b . How use of the experimental practice: 

(1) Encourages advances in mining and reclamation 
technology; or 

(2) Allows a postmining land use for industrial, 
commercial, residential, or public use (including 
recreational facilities), on an experimental basis, 
when the results are not otherwise attainable under 
the environmental protection performance standards . 

c . That the surface mining ~ reclamation operations 
proposed for using an experimental practice are not larger 
nor more numerous than necessary to determine the 
effectiveness and economic feasibility of the e .ocperimental 
practice. 

d. That the experimental practice : 

(1) Is potentially more or at least as environmental ly 
protective, during and after the proposed surface 
mining mTd reclamation operations, as tho-s-e would be 
required under the environmental protection 
performance standards. 

(2) Will not reduce the protection afforded public health 
and safety below that provided by the envitownental 
protection performance standards. 

e. That the permit applicant will conduct special monitoring 
with respect to the experimental practice during and after 
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the operations involved. 
must: 

The monitoring program sna±± 

(1) Ensure the collection ann~ analysis, and reporting of 
sufficient and reliable data to enable the commission 
and the director of the office of surface mining 
reclamation and enforcement to make adequate 
comparisons with other sur face 'C"'"trl mining ann 
reclamation operations employing similar experimental 
practices. 

(2) Include requirements designed to identify, as soon as 
possible, potential risks to the environment and 
public health and safety from the use of the 
e.<perimenl:al practice. 

5. Each application sna±± ~ furth must specify the 
environmental protection performance standards which will be 
implemented in the event the objective of the experimental 
practice is a failure. 

6. All experimental practices for which variances are sought 
sna±± must be specifically identified through newspaper 
advertisements by the permit applicant and the written 
notifications by the commission required by North Dakota 
Century Code section 38-14.1-18. 

7. No permit authorizing an experimental practice sna±± will b~ 
issued unless the commission first finds, in writing, upon the 
basis of both a complete application filed in accordance with 
the requirements of this section and the comments of the 
director of the office of surface mining reclamation and 
enforcement that: 

a. The e.<per ±mental practice meets a-H: o-f the requirements of 
subdivisions b through e of subsection 4. 

b. The expcri•nenl:al practice is based on a clearly defined 
set of objectives which can reasonably be expected to be 
achieved. 

c. The e.<perimental practice has been specifically approved, 
in writing, by the director of the office of surface 
mining reclamation and enforcement, based on the 
director x s findings th-at a-H: o-f the requh:ements o-f 
subdivisions a through e o-f subsection "' w±l± b-e met. 

d. The permit contains conditions which specifically: 

(1) Limit the experimental practice authorized to that 
granted by the commission and the director of the 
office of surface mining reclamation and enforcement. 
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(2) Impose enforceable alternative environmental 
protection requirements. 

(3) Require the person to condoct conducting the periodic 
monitoring, recording, and reporting program ~ 
furth ±n t+re application, w±ttt SttCtt to include 
additional requirements as the commission or the 
director of the office of surface mining reclamation 
and enforcement may require. 

8 . Each permit which authorizes the use of an experimental 
practice 'SinrH will be reviewed ±n ±t-s entirety at least every 
three two and--one-half years by the commission, or at least 
once prior to the middle of the permit term. After review, 
the commission~ will, with the consent of the director of 
the office of surface--m1n1ng reclamation and enforcement, 
require by order, supported by wr i tten findings, any 
reasonable revision or modification of the permit provisions 
necessary to ensore that t+re operations involved a-re condocted 
to protect -fttl±y t+re environment and poblic health and safety. 
Copies of commission written findings will be sent to the 
permittee. Any person who is or may be adversely affected by 
the order ~ hcrv-e has the opportunity for a hearing as 
provided £-o-r ±n review under North Dakota Century Code section 
sections 38-14.1-30 and 38-14.1-35. 

9. Experimental practices granting variances from the special 
environmental standards of chapter 69-05 . 2-26 , applicable to 
prime farmlands, will be approved only after consultation with 
the United States soil conservation service. 

10 . Revisions or modifications to an experimental practice will be 
processed in accordance with section 69-05.2-11-02. Any 
rev1s1ons which propose significant alterations to the 
experimental practice are subject to the notice, hearing, and 
procedural requirements contained in subdivision a of 
subsection 5 of section 69-05 . 2-11-02 and concurrence by the 
director of the office of surface mining reclamation and 
enforcement. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-28-01. Inspection and enforcement 
Requests for inspections. 

Citizen reqoests 

1. A citizen person may request an inspection of a surface coal 
mining and reclamation operation by fornishing to ttre 
commission filing a signed, written statement, or making an 
oral report followed by filing a signed, written statement, 
ghing which gives the commission reason to believe that any 
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requirement of North Dakota Century Code chapter 38-14.1, oT 
this article, or any.permit condition, has not been complied 
with, and setting -forth a including the person's telephone 
number and address where tire citizen ecm b-e contacted. 

2. The identity of any person supplying information to the 
commission relating to a possible violation or imminent danger 
or harm s-haH will remain confidential w-ith: tire commission, if 
requested by that person, unless that person elects to 
accompany the inspector on the inspection, or unless 
disclosure is required by a court oT competent juxisdiction. 

3. H an inspection ±s conducted as a: tesult oT information 
pto11ided t-o tire commissioH by a citizen. tire citizeu s-haH i:re 
notified as :fa-r -±n adt~ance as practicable when tire inspection 
±s t-o 'O"C'Cttr and s-haH i:re allowed t-o accompan:y tire inspectot 
dut ing tire inspect ion. 

4. 

a-:- 5ttch person The commission will notify the person of when 
the inspection is to occur as far in advance of the 
inspection as possible. The person may accompany the 
inspector on the inspection. The person has a right of 
entry to, upon..!. and through the sutface eo-a-:1- mining and 
teclamation operation a:b-ottt wtriclt that petson supplied 
infotmation, but only ±f th-at pctsou ±s in the presence of 
and ±sunder the control, direction, and supervision of 
the inspector wn±re on the m±rre ptopext:y. 

Within ten days of the inspection, or, if there is no 
inspection, within fifteen days of receipt of the citizen's 
person's written statement, the commission shaH- wi 11 send 
the citizen person the following by certified rna i 1 : 

a. If an inspection was made, a description of the 
enforcement action taken, which may consist of copies of 
the inspection report and all notices of violation and 
cessation orders issued as a result of the inspection, or, 
an explanation of why no enforcement action was taken. 

b. If no inspection was conducted, an explanation of the 
reason. 

c. An explanation of the citizeurs person's right, if any, to 
informal review of the action or inaction of the 
commission. 

5. The commission s-haH will give copies of all materials in 
subsection 4 within the--time limits specified in that 
subsection to the permittee or operator alleged to be in 
violation, except that the name of the citizen shaH- will be 
removed unless disclosure o-£ tire citizeurs idenl:it:y is 
permitted under subsection 2. 
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History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NQCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-27, 38-14 . 1-28 

69-05.2-28-02. Inspection and 
not to inspect or enforce - Review of 
inspections. 

enforcement - Review of decision 
adequacy and completeness of 

1. Any person who is or may be adversely affected by a surface 
coal m1n1ng and reclamation operation may ask the commiss i on 
to Levie~ informally review a decision not to inspect or take 
appropriate enforcement action with respect to any violation 
alleged by that person in a reqaest T-trr inspection fil i ng 
under section 69-05 .2-28-01 . 

a. The request nrr rcvie~ sna±± must be in writing and sna±± 
include a statement of how the person is or may be 
adversely affected and why the decision merits review . 

b. The request nrr review must be made within thirty days of 
the date the ~erson received the mater i als required by 
subsection 4 of section 69-05 . 2-28-01 were received by the 
citizcu. 

2. The commission shu±± will conduct the rev i ew and~ in f orm 
the citizen person, in writing, of the results o-f the Levie~ 
within thirty days of the commission's receipt of the request 
£rom the citizen. The permittee or operator alleged to be in 
violation ~ will also be given a copy of the results o-f 
the revic~, except that the name of the citizen ~ ~erson 
will not be disclosed unless confidentiality ha s been waived. 

3. Informal review under this section ~does not affect any 
right to formal review under North Dakota Century Code section 
38-14 . 1-30, or to a citizen's suit under North Dakota Century 
Code section 38-14.1-40. 

4 . Any person who is or may be adversely af fected by a sur f ace 
coal mining and reclamation operation may notify the 
commission in writing of any alleged failure on the part of 
the commission to make adequate and complete or periodic 
inspections. 

a. The notification ~ must include sufficient information 
to create a reasonable belief that the requirements nrr 
inspections are not being complied with and to demonstrate 
that the person is or may be adversely affected. 

b. The commission~ will, within fifteen days of rece i pt 
of the notification, determine whether the requirements 
nrr inspections are- being complied with, and if not, sna±± 
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will immediately order an inspection to remedy the 
noncompliance. 

c. The commission ~ ~ will furnish the complainant 
with a written statement of the reasons for Stteh the 
determination and the any actions, ±r any, taken to remedy 
the noncompliance. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-28-03. Inspection and enforcement - Cessation order -
Affirmative relief - Modification - Vacation - Termination. 

1. If a cessation ordered under subdivision a of subsection 1 of 
North Dakota Century Code section 38-14.1-28 will not 
completely abate the imminent danger or harm ±n the mest 
e.<peditiot:ls mannet physically as quickly as possible, the 
commission or its authorized representative~ will impose 
affirmative obligations on the operator or permittee---to whom 
±t ±s isst:1ed to abate the condition, practice, or violation. 
The cessation order sna±± will specify the t±me hy wh±eh 
timetable for abatement ~ b-e accomplished, inclt:1ding 
interim steps, ±f appropriate, and inclClding the t±me £o-r 
accomplishment o-f any interim steps. The cessation order may 
also require. among~ things, the use of existing or 
additional personnel and equipment. 

2. Reclamation operations and~ related activities intended 
to protect pt:1blic health and safety and the eutJironment ~ 
must continue dt1ring the period o-f any while a cessation order 
issued hy the commission -err ±t-s at:1thoriz:ed representative 
purst:lant to N-orth Dakota Centt:lty 6-crde section 30 1lt.1 20, is 
in force unless otherwise provided in the order. 

3. The commission or its authorized representative may modify, 
terminate, or vacate a cessation order for good cause, and may 
extend the "time for abatement if the failure to abate within 
the t±me pte~Jionsly set was not caused by lack of diligence on 
the part o-f by the permittee or operator to whom ±t was 
isst:led. 

4. The commission or its authorized representative shaT± will 
terminate a cessation order, by written notice to the 
permittee -err operator to whom the o-rd-e-r was issCled, when ±t 
ha-s b-een deteunined tiTat all conditions, practices, or 
violations listed in the order have b-een are abated. 

5. Termination of a cessation order she±± does not affect the 
commission's right o-f the cornmissiou to assess civil penalties 
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for the violation, condition, or practice for which the 
cessation order was issued. 

6. Surface coal m1n1ng and reclamation operations conducted 
without a valid permit constitute a condition or practice 
which causes or can reasonably be expected to cause 
significant imminent environmental harm to land, air, or water 
resources, unless the operations are an integral, 
uninterrupted extension of previously permitted operations, 
and the person conducting them has filed a timely and complete 
permit application. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-04. Inspection and enforcement - Cessation order -
Informal minesite hearing. 

1. A notice of violation which requires cessation of mining 
either expressly or by necessary implication or any cessation 
order issued pnrsnant t-o under subsection 1 of North Dakota 
Century Code section 38-14.1-28 sha±± will expire within 
thirty days of actual notice to the operator or permittee 
unless an informal public minesite hearing is held within that 
time. An informal public minesite hearing will be 
automatically scheduled by the commission and w±rr be held 
within thirty days of the issuance of the cessation order 
unless the hearing is waived, in writing, by the operator or 
permit tee. 

2 . The informal public minesite hearing sha±± will be held at or 
reasonably close to the minesite in order to-allow viewings of 
the site during the coarse oT the hearing, or at any other 
location acceptable to the commission and the operator or 
permittee t-o whom the notice oT violation o-r cessation order 
W"a'S issued. 

3. A notice of violation or cessation order~ will not expire 
as provided in subsection 1, if the condition,--pfactice, or 
violation in question has been abated or if the informal 
public minesite hearing has been waived. 

4. The commission ~ will give as much advance notice as is 
practicable of the time,---place, and subject matter of the 
informal public minesite hearing to: 

a. The operator or permittee t-o whom the notice oT violation 
o-r cessation order W'a"S issned; and 

b. Any person who filed a report which led to the issuance of 
that notice of violation or cessation order. 
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5. The commission sha±± will post notice of the hearing in the 
commission its offices------and sha±± publish notice, where 
practicable, in the official county newspaper of each county 
wherein where the stu face 'C'O'a"i- mining operation is 1 oca ted and 
in other--daily newspapers of general circulation in the area 
of the mine. 

6. The requhements O"f An informal public minesite hearing is not 
a formal hearing under North Dakota Century Code section 
38-14.1-30-. relating t-o formal hearings, stnrl:± not govern 
informal public minesite hearings. :An informal public 
ndnesile. The hearing stnrl:± wi 11 be conducted by a 
representative of the commission other--than the person who 
initiated the notice of violation or cessation order, who may 
accept oral or written arguments and any other relevant 
information from any person attending. 

7. Within five days after 
minesite hearing, the 
representative sha±± will 
of violation or cessation 
sha±± will be sent to~ 

the close of the informal public 
commission or its authorized 

affirm, modify, or vacate the notice 
order in writing. The decision 

a-:- The operator o-r permittee t-o whom the notice O"f ~iolation 

o-r cessation 'O'r'Cl-er W1l"S issued, and 

b-:- -Any per s 011 who :f±l-ed a r e p or t wtr±eh :l:-c-d t-o the issuance O"f 

the notice O"f violation o-r cessation order. the persons 
identified in subsection 4. 

8. Procedures of this section regarding informal public minesite 
hearings stnrl:± do not affect the right of any operator or 
permittee to a-rormal hearing under North Dakota Century Code 
section 38-14.1-30. A request for a formal hearing pursumrt 
t-o N'O'rlh Dakota Centur~ €-o-d-e section 38 14.1 30 must be made 
within the time prescribed in that section ±n order to 
preserve the right to formal administrative review of the 
notice O"f t~iolation or cessation order. However, there sha±± 
b-e is no right to request review of a decision O"f the 
comnrissio11 commission 1 s decision on an informal public 
minesite hearfng. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-05. Inspection and enforcement - Notice of violation -
Remedial measures - Modification - Vacation - Termination. 

1. A notice of violation issued pursua11t t-o under subdivision b 
of subsection 1 of North Dakota Century---Code section 
38-14.1-28 may include any remedial action required, including 
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interim steps, if appropriate, and including the time for 
accomplishment of any interim steps. 

2 . The commission or its authorized representative may modify, 
vacate, or terminate a notice of violation for good cause. 

3. The commission or its authorized representative sha±± will 
terminate a notice of violation by written notice to the 
permittee OT Operator to whom ±t W'd"'S issued, When tt iTa-s been 
determined that all violations listed in the notice o-f 
violation h-av-e b-e-en are abated. 

4 . Termination of a notice of violation sha±± does not affect the 
commission 1 s right o-f th-e commission to assess-civil penalties 
for the violation for which the notice o-f violation was 
issued . 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-06. Inspection and enforcement - Notice of violation -
Extension of abatement period. The commission or its authorized 
representative may extend the time set for abatement or for 
accomplishment of an interim step, if the failure to meet the time 
previously set was not caused by lack of diligence on the part of the 
permittee or operator to whom ±t W'd"'S issued. The total time for 
abatement nm:i-eT a notice o-f violation. including rl± extensions. sha±± 
may not exceed ninety days from the date of issuance. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-07. Inspection and enforcement- Cessation order or 
notice of violation- Inability to comply. 

1. No Inability to comply will not be considered grounds for 
vacating a cessation order or notice of violation issued by 

th-e commission OT ±t-s authorized representative 1TI1!y b-e ~acated 
because o-f inability to comply by th-e operator OT permittee to 
whom the O"l"'der OT notice W'd"'S issued. 

2. Inability to comply may not be considered in determining 
whether a pattern of violations exists. 

3 . Unless caused by lack of diligence, inability to comply may be 
considered only in mitigation of the amount of civil penalty 
and of the duration of th-e suspension o-f a permit suspension. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28, 38-14.1-30, 38-14.1-32 

69-05.2-28-08. Inspection and enforcement Suspension or 
revocation of permits - Pattern of violations. 

1. The commission may determine that a pattern of violations 
exists or has existed, based on two or more inspections by the 
commission o-f the peunit a:re-a within any twelve-month period, 
after considering the circumstances, including: 

a. The number of violations, cited on more 
of the same or related requirements 
Century Code chapter 38-14.1, this 
conditions of the permit; 

than one occasion, 
of North Dakota 
article, or the 

b. The number of violations, ·cited on more than one occasion, 
of different requirements of North Dakota Century Code 
chapter 38-14.1, this article, or the conditions of the 
permit; or 

c. The extent to which the violations were isolated 
departures from lawful conduct. 

2. The commission ~ will determine that a pattern of 
violations exists, if the ~mission it finds that there were 
violations of the same or related requirements of North Dakota 
Century Code chapter 38-14.1, this article, or the permit 
conditions o-f the permit during three or more inspections by 
the connnission o-f the permit a:re-a within any twe 1 ve-month 
period. 

3. Violations by any person or operator conducting surface coal 
mining operations on behalf of the permittee ~ will be 
attributed to the permittee, unless the permittee establishes 
t-o the satisfaction o-f the commission that the violations were 
acts of deliberate sabotage. 

4. Whenever a permittee fails to abate a violation within the 
abatement period set or subsequently extended, the commission 
will review the permittee•s history of violations to determine 
if a pattern of violations exists under this section, and 
issue an order to show cause as appropriate under 
subdivision c of subsection 1 of North Dakota Century Code 
section 38-14.1-28. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 
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69-05.2-28-09. Inspection and enforcement Suspension or 
revocation of permits -- Orders to show cause. 

1. The commission may decline to issue an order to show cause, or 
may vacate an outstanding order to show cause, if the 
commission finds that, taking into account exceptional factors 
present ±n the particular ~. it would be demonstrably 
unjust to issue or to fail to vacate the order to show cause . 
The basis for this finding~ must be fully explained and 
documented in the records of the case. 

2. Following the public hearing on an 
provided :fo-r ±n subsection r o-f N-o-rth 
section 38 1~.1 30, the commission 
suspending a permjt. 

order to show cause 
Dakota Century e,±e 
may issue an order 

a . The order for perm i t suspension may be for a fixed term or 
:fo-r an indefinite term and may include conditions for 
reinstatement o-f the permit . 

b. A permit may be reinstated upon completion of a fixed 
term, provided the permittee demonstrates compliance with 
the any conditions for reinstatement th8t nave been 
imposed. If the permittee - has not complied with the 
conditions :fo-r reinstatement, the commission may extend 
the suspension for an additional fixed term, suspend the 
permit indefinitely, or institute proceedings for the 
revocation o-f th-e permit . 

c. If a permit has been indefinitely suspended, the permittee 
may request reinstatement o-f the permit at any time. The 
commission may reinstate the permit, provided the 
permittee demonstrates compliance with the any conditions 
for reinstatement. ±f -any. -

d . The commission may, at any time and on its own motion, 
reinstate a permit that has been indefinitely suspended, 
or, institute proceedings for revocation o-f the permit. 

e. The Permit suspension o-f a permit shall not result in 
forfeiture o-f th-e performance bond forfeiture unless the 
permit is subsequently revoked. 

f. Reclamation operations, except as specified by the 
commission, ~must continue during the t±me o-f a 
permit suspension.- howe"er. However, all surface c--o-a± 
mining operations within the permit area ~ must cease 
until the permit is reinstated. 

3. If proceedings for permit revocation o-f the permit are 
instituted, the commission~ will issue an order to show 
cause why the permit should not be revoked ±n accordance w-ith 
the provisions o-f under subdivision c of subsection 1 of North 
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Dakota Century Code section 38-14.1-28. An opportunity for a 
hearing on the order to show cause sha±T will be provided 
pursuant t-o the pto~:~isions o-f under subsection 2 of North 
Dakota Century Code section 38-14.1~ 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28, 38-14.1-30 

69-05.2-28-10. Inspection and enforcement - Minesite hearing on 
requests for temporary relief. A minesite hearing sha±T will be held on 
all requests for temporary relief filed pursuant t-o under subsection 4 
of North Dakota Century Code section 38-14.1-30 before Stteh relief may 
be granted by ttre connnission. Temporary relief sha±T will not be 
granted by the commission if the provisions of subdivisions b and c of 
subsection 4 of North Dakota Century Code section 38-14.1-30 have not 
been met. If the commission and all parties agree, the hearing may be 
held at a location other than at the minesite. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-30 

69-05.2-28-11. Inspection and enforcement 
monitoring - Filing requirements. 

Inspections and 

1. Copies of all records, reports, inspection materials, or 
information required by subsection 5 of North Dakota Century 
Code section 38-14.1-27 that~ prepared by the commission 
sha±T, operator. or permittee must be timely promptly filed 
by the commission preparer in the office o-f ttre county auditor 
o-f the county ±n wh-±ctt auditor 1 s office where the surface eo-a± 
mining operations occur. 

2. Copies o-f a±l- tecotds, tepotts, inspection matetials, '0'1' 

information tcquited by North Dakota Cenluty 6t:rcte section 
38 14.1 27 ttmt are ptepated by -an opetatot '0'1' petmitlee sha±T 
b-e timely :f±l-ed: by the opetatot '0'1' petmittce ±n ttre office o-f 
the county auditor o-f the county ±n wh-±ctt the sat face eo-a± 
mining opctations occut. Copies of all records, reports, 
inspection materials, or information obtained by the 
commission will be made immediately available to the public 
until at least five years after final bond release, except for 
information exempt from disclosure under subsection 3 of North 
Dakota Century Code section 38-14.1-13. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-27 
Law Implemented: NDCC 38-14.1-27 
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69-05.2-28-12. Inspection and enforcement Determination of 
amount of civil penalty - Factors. In determining the amount of any 
civil penalty assessed by the commission under the provisions c-f 
subsection 1 of North Dakota Century Code section 38-14 . 1-32, the 
commission ~will consider the following factors: 

1. History of previous violation s. The commission~ may 
assess a civil penalty of up to three thousand five hundred 
dol l ars per day based on the history of previous violations by 
the operator or permittee at the particular surface ~ 
mining operation. 

a. A violation ~ n-ot b-e considered ±f the notice c-f 
violation ur cessation 'O"t"de-r ±s the subject c-f pending 
administrative ur judicial review, ur ±f the t-i-me t-o 
request 'S"tt'Ch review or t-o appeal any administrative -or 
judicial decision n= n-ot yet e .<pired. If a violation is 
under review or if the time for review has not yet 
expired, the violation will not be considered . 

b . No violation for which the notice of violation or 
cessation order has been vacated~ b-e is considered. 

c. Each violation ~ be is considered without regard t o 
whether it led to a civil penalty. 

2. Seriousness c-f the violation. The commission ~may assess 
a civil penalty of up to three thousand five hundred dollars 
per day based on the seriousness of the violation, including 
any irreparable harm to the environment and any hazard to the 
public health or safety c-f tiTe public . -in determining tiTe 

amount c-f the civ±± penalt:y based on the seriousness c-f the 
violation. the. The commission~ will consider: 

a. The probability of the occurrence of the event which a 
violated standard is designed to prevent . 

b. The extent of the potential or actual damage, in terms of 
area and impact on the public or environment. 

c. The extent to which enforcement is obstructed by the 
violation . 

d. The actual or potential duration of the damage or the 
impact on the public or the environment. 

3. Negligence. The commission~ may assess a civil pena l ty 
of up to three thousand dollars per day based on the degree of 
fault of the operator or permittee t-o whom the notice c-f 
violation U"r cessation 'O"t"de-r w= issued in causing or failing 
to correct the violation, condition, or practice which led to 
the notice c-f violation or cessation order, either through act 
or omission. 
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a. A violation which occurs through no negligence, or, an 
inadvertent violation that was unavoidable by the exercise 
of reasonable care, ~ ~ not be considered . 

b. A civil penalty of up to one thousand five hundred dollars 
per day may be assessed for a violation wh±ch ±s caused by 
negligence, or the failure of an operator or permittee to 
prevent the occurrence of any violation of his permit or 
any requirement of North Dakota Century Code chapter 
38-14 . 1 or this article, due to indifference, lack of 
diligence, or lack of reasonable care, or the failure to 
abate any such the violation due to indifference, lack of 
diligence, or lack of reasonable care, sna±± be assessed 
a e±v±± peualty 'O"f ttp t-o one thousaud five huudred dollars 
pe-r day;- depeudiug on the degree 'O"f uegligeuce . 

c. A civil penalty of up to three thousand dollars per day 
may be assessed for a violation which occurs through a 
greater degree of fault than negligence, or through 
reckless, knowing, or intentional conduct, ~ be 
assessed a e±v±± peualty 'O"f ttp t-o ttn-ee t!tousaud dollars 
pe-r day dcpeudiug on the degree 'O"f £-au-1-t. 

4 . Good faith in attempting to achieve compliance. The 
commission may deduct up to one thousand dollars per day from 
the total civil penalty assessed based on the demonstrated 
good faith of the operator or permittee charged in attempting 
to achieve rapid compliance after notification of the 
violation. 

a. 11 Rapid compliance 11 means that the operator or permittee t-o 
wh-am the uotice 'O"f violatiou or cessatiou orcl-e-r w= issued 
took extraordinary measures to abate the violation in the 
shortest possible time and that abatement was achieved 
before the time set for abatement . 

b . No deduction sna±± will be made for normal compliance, 
which is abatement of the violation within the time set 
for abatement. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14 . 1-32 

69-05.2-28-13. Inspection and enforcement Civil penalty -
Assessment of separate violations for each day. Whenever a violation 
coutaiued -in a uotice 'O"f violatiou or cessation 'O"rder has not been 
abated within the abatcmcut period set -in the Iwlice or orcl-e-r, a civil 
penalty of not less than seven hundred fifty dollars~ will be 
assessed for each day duriug wh±ch such of the failure coutiuues, except 
that if the operator or permittee t-o wh-am the uotice or orcl-e-r w= issued 
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initiates review proceedings with respect to the violation, the 
abatement period~ will be extended as follows: 

1. If suspension of the abatement requirements of the notice or 
order is ordered in a temporary relief proceeding under 
subsection 4 of North Dakota Century Code section 38-14.1-30, 
after a determination that the operator or permittee to whom 
the notice OT O"'"'der wa-s issaed will suffer irreparable loss or 
damage from the application of the requirements, the period 
permitted for abatement sna±± will not end until the date on 
which the commission issues a fi~order w±th respect to the 
~iolation ±n qaeslion; and 

2. If the operator or permittee to whom the notice OT O"'"'der mrs 
issaed initiates review proceedings under North Dakota Century 
Code section 38-14.1-35 with respect to the violation, in 
which the obligations to abate are suspended by the court, the 
daily assessment of a penalty sna±± will not be made for any 
period before entry of a final order by the court. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-30, 38-14.1-32, 38-14.1-35 

69-05.2-28-14. Inspection and enforcement Civil penalty -
Escrow account and bond procedure . 

1 . Upon receipt of a timely request for a formal hearing by an 
operator or permittee parsaant to under subsection 1 of North 
Dakota Century Code section 38-14.1-30, the commission sna±± 
will inform the operator or permittee, by certified mail, of 
the proposed amount of any civil penalty which may be assessed 
by the commission . 

2. The operator or permittee shall then either pay the amount of 
the proposed penalty in full within thirty days and withdraw 
the operator's OT permittee's request for a formal hearing, 
forward the amount of the proposed penalty to the commiss i on 
within thirty days t o be held in escrow pending a final 
commission decision on the violation and the amount of the 
penalty, or post a bond within thirty days with the commission 
payable to the state a£ North Dakota in the amount of the 
proposed penalty pending a final commission decision on the 
violation and the amount of the penalty. 

3 . If the operator or permittee requests jadicial review of a 
final commission decision a£ the commission parsaant to under 
North Dakota Century Code section 38-14 . 1-35, the amount of 
the proposed penalty sna±± must continue to be held in escrow, 
or the bond~ must rem~in full force and effect, until 
completion of jadic~review . 
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4. Except as provided in subsection 5, if the operator or 
permittee does not request jndicial review of a final 
commission decision 'O".f the commission pnrsnant t-o under North 
Dakota Century Code section 38-14.1-35, the --rollowing 
procedures are applicable ~: 

a. If the amount of the proposed penalty had been forwarded 
to the commission to be held in escrow, the escrow snarr 
must end and the escrowed funds snarr ~ transferred to 
the commission in payment of the penalty; or 

b. If a bond has been posted, the operator or permittee shall 
pay the amount of the penalty ±n £ttrr within thirty days 
after the assessment 'O".f the peualt~ by the commission is 
mailed or the bond shall be forfeited. 

5. If the final commission decision 'O".f the commission, or of the 
court on jadicial review, results in a reduction or an 
elimination of the amount of the proposed penalty, the 
commission sna±± will either refund to the operator or 
permittee assessed-all or part of the escrowed amount, with 
interest at the legal rate from the date of payment into 
escrow to the date of refund, or release all or part of the 
bond. 

6. If the operator or permittee had previously forwarded the 
amount of the proposed penalty to the commission to be held in 
escrow and if the final decision of the commission results in 
an increase in the amount of the penalty, the operator or 
permittee shall pay the difference t-o the commission within 
thirty days after the assessment 'O".f the penalty by the 
commissioit is mailed, unless judicial review is requested. 

7. If the operator or permittee has failed to file a timely 
request for a formal hearing pnrsaant to under subsection 1 of 
North Dakota Century Code section 38-14.1-30, the amount of 
the any civil penalty assessed. ±f any. ~ will be 
incorporated in a final order of the commission as provided in 
subdivision b of subsection 1 of North Dakota Century Code 
section 38-14.1-29. The order~ will require the operator 
or permittee to pay the civil penalty-;;;essed within thirty 
days after the order is mailed. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-29, 38-14.1-30 

69-05.2-28-15. Inspection and enforcement Surface owner 
interference. The surface owner is prohibited from interfering with 
reclamation procedures as long as such the procedures form a part of a 
commission-approved recl~mation plan. 
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History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-29-01. Small operator assistance - Responsibilities of 
the commission. The commission srra±± will: 

1. Review requests 
operators. 

for assistance and determine qualified 

2. Develop and maintain a list of qualified laboratories pursuant 
tu th-e requirements o-f as required by 30 CFR 795.17 795.10 and 
pay laboratories them for services rendered. 

3. Conduct periodic onsite evaluations of the~ operator 
assistance program activities with the appropriate 'S1T1"d"i-:t 
operator participating operators. 

4 . Participate in data coordination with the office of surface 
mining reclamation and enforcement, United States department 
o-f the interior. ±n d-ata coordination activities w-ith the 
United States geological survey, United States environmental 
protection agency, and other appropriate agencies or 
institutions. 

5. Ensure that applicable equal 
provisions are included within 
procurement documents . 

opportunity in 
any in contract 

employment 
or other 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1 -03, 38-14 . 1-37 

69-05.2-29-02. Small operator assistance - Program services. To 
the extent possible with available funds, the commission sha±± will for 
qualified small operators who request assistance: 

1 . Select and pay a qualified laboratory to : 

a. Determine 
consequences 
on and off 
according to 

for the operator the probable hydrologic 
of the mining and reclamation operations both 
the proposed permit area ±n accordance w-ith 

section 69-05.2-29-06. 

b. Prepare a statement of the results of test borings or core 
samplings ±n accordance w-ith according to section 
69-05 . 2-29-06. 

2. Collect and provide general hydrologic information on the 
basin or subbasin areas within which the anticipated m1n1ng 
will occur. The information provided srra±± will be limited to 
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that required to relate the basin or subbasin hydrology to the 
hydrology of the proposed permit area. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-03. Small operator assistance Eligibility for 
assistance. An applicant is eligible for assistance if the applicant: 

1. Intends to apply for a permit patsaant t-o under North Dakota 
Century Code chapter 38-14.1. 

2. Establishes that the probable total actual and attributed 
production o-f ttre applicant for each year of the permit will 
not exceed one hundred thousand tons [90718.47 metric tons]. 
Production from the following opetations ~ will be 
attributed to the permittee: 

a. A 11 coa 1 produced by 
entirely by the applicant 
ownership, direction of 
manner what:soeoct, by the 

operations beneficially owned 
or controlled, by reason of 
the management or in any other 

applicant. 

b. The pro rata share, based upon percentage of beneficial 
ownership, of coal produced by operations in which the 
applicant owns more than a five percent interest. 

c. All coal produced by persons who own more than five 
percent of the applicant or who, directly or indirectlyi 
control the applicant by reason of stock ownership, 
direction of the managementi or in any other manner 
wltatsoevet. 

d. The pro rata share of coal produced by operations owned or 
controlled by the person who owns or controls the 
applicant. 

e. Al-l coal produced by operations owned by members of the 
applicant's family or relatives unless it is established 
that there is no direct or indirect business relationship 
between or among them. 

3. Is not restricted in any manner from receiving a permit. 

4. Does not organize or reorganize the applicant's company solely 
for the purpose of obtaining assistance under the small 
operator assistance program. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 
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69-05.2 -29-04. Sma ll operat or assistance- Filing for assistance. 
Each applicant for the small operator assistance program shall submit 
th-e f o llo14ing i nformation to the commission: 

1. A statement of intent to file a permit application. 

2 . The names and addresses of: 

a . The potential permit applicant . 

b . The po t ential operator if different from the applicant. 

3 . A schedule of the estimated total coal production o£ ~ from 
the proposed permit are a and all other locations from which 
production is attributed to the applicant under section 
69-05.2 - 29 - 03. Th-e sche dule shaH include Include for each 
location: 

4. 

a. The name under which coal is or will be mined . 

b. The permit number. 

c. The actual coal production for the year preceding the 
application for assistance and that portion of the 
production attr i buted to the applicant . 

d. The estimated coal production for each year of the 
propo sed permit and that portion attributed to the 
applicant. 

A description of: 

a. The n• e lhod o£ surface coal mining operation propo sed. 

b . The anticipated starting and termination dates of mining 
operations . 

c . The number of acres [hectares] of land to be affected by 
the proposed mining . 

d . A genera l statement on the probable depth and thickness of 
the coal resource . including a determination of reserves 
in the permi t area and how they were calculated. 

5. A topographic map of 1:24,000 scale or larger or other 
topographic map o£ e quiv a l e nt deta il which clearly shows : 

a. The are a o£ ~ to be affected and the natural drainage 
above and below th-e affe cted area it. 

b. The names of property owners within and adjacent to the 
area to be affected and o£ adjacent Tand-s . 
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c. The location of existing structures and developed water 
sources within and -adjacent to the area to be affected am:t 
o-f adjacent :hmd-s. 

d. The location of existing and proposed test boring or core 
samplings. 

e. The location and extent of known 111orking o-f any abandoned 
underground mines. 

6. Copies of documents which show that: 

a. The applicant has a legal right to enter and commence 
mining within the permit area. 

b. A legal right of entry has been obtained for the 
commission and laboratory personnel to inspect the lands 
to be mined and adjacent lands which may be affected to 
collect environmental data or install necessary 
instruments. 

History: Effective August 1, 1980: amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-05. Small operator assistance - Application approval -
Notice of denial. 

1. If the commission finds the applicant eligible, and it does 
not have information readily available which would preclude 
issuance of a mining permit t-o the applicant fur mining -in the 
area proposed, it sttaTr will: 

a. Determine the minimum data requirements necessary to meet 
the provisions of section 69-05.2-29-06. 

b. Select the services of one or more qualified laboratories 
to perform the required work. A copy of the contract or 
other appropriate work order and the final approved report 
~will be provided to the applicant. 

2. The commission ~will inform the applicant in writing if 
the application is denied and shall state the reasons for 
denial. 

3. The granting of assistance under this part sna±r will not be a 
factor in commission decisions by the commission on a 
subsequent permit application. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 
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69-05.2-29-06. Small operator assistance - Data requirements. 

1. The commission ~ will determine the 
collection requirements for--e ach applicant 
app 1 i cants t-o meet the mi11 i mnm r equh eme11 t s To-r 
~ ~- Data collection and analysis 
concurrently with the development of mining 
plans by the operator. The data requirements 
on: 

minimum data 
or group of 
the collectio11 

may proceed 
and reclamation 
will be based 

a . The extent of currently available hydrologic and core 
analysis data for the applicable area provided by the 
commission. 

b . The data collection and analysis guidelines developed and 
provided by the commiss i on . 

2. A determination of the probable hydrologic consequences of the 
mining and reclamation operations, both onsite and offsite, 
shall be made by a qualified laboratory . The data for this 
determination shall include the following specific pr ovisio11s : 

a . 

b . 

The existing and pro j ected surface and ground water 
seasonal flow regime, inc l uding water l eve 1 and wate r 
table evaluations . The commission sh-ai-1- will spec i fy 
duration and return fr equencies t o be used in th e 
determination . 

The existing 
and ground 
measurements 
solids, pH, 
and other 
commission. 

and projected season al quality of the sur f ace 
water reg i me. This sha±± must include 

and estimates of dissolved and suspended 
iron, manganese, surface and channel erosion , 
water quality parameters specified by the 

3 . A statement of the result of test bor i ngs or core samplings 
from the proposed permit area wtrich ~ i11cl ude including : 

a. Logs from any drill holes including ident i fication of each 
stratum and water level penetrated. 

b . The coal seam thickness and its chemical ana l ysis 
including sulfur content . 

c . The chemic al analysis of potentially toxic or 
toxic-forming sections of the overburden, and the chemical 
analysis of the stratum lying immediately underneath the 
coal to be mined . 

4 . The statement by a qua lified la boratory under subsection 3 may 
be wai ved by the comm i ssion by a written determination that 
such the requirements are unnecessary with respect to the 
specific-permit application. 

543 



5. Data collected under the small operator assistance program 
shafT will be made available to all interested persons, except 
information related to the chemical and physical properties of 
coal. Information regarding the mineral or elemental content 
of the coal which is potentially toxic in the environment 
shafT will be made available. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-07. Small operator assistance- Assistance funding. 

1. Funds authorized for the small operator assistance program 
sha±± may not be used to cover state administrative costs or 
the costs of test boring or core sampling. 

2. The commission shafT will, to the extent practicable, 
establish a formula for allocating funds among eligible small 
operators if available funds are ress than those reqoized ~ 
pzovide the sczviccs pozsoant ~ ttri-s chapter insufficient. 
This formula shafT will include such factors as the 
applicant 1 s: 

a. Anticipated date of filing a permit application. 

b. Anticipated date for commencing mining. 

c. Performance history. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-08. Small operator assistance- Applicant liability. 

1. The applicant shall reimburse the commission for the cost of 
the laboratory services pezfotmed putsuaat ~ ttri-s chapter if 
the applicant: 

a. Submits false information. 

b. Fails to submit a permit application within one year £rom 
the date oT zcccipt oT after receiving the approved 
laboratory report. 

c. Fails to mine after obtaining a permit. 

d. H the cosnmission £-imts ttrat the applicautrs actual -and 
atLL±butcd annual ptodoction oT earl c.<cceds Produces over 
one hundred thousand tons [90718.47 metric tons] during 
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any year of m1n1ng under the permit for which the 
assistance is provided. 

e. Sells, transfers, or assigns the permit to another person 
and the transferee 1 s total actual and attributed 
production exceeds the one hundred thousand-ton [90718 . 47 
metric-ton] annual production limit during any 
consecutive twelve-month period of the remaining permit 
term. Under this subdivision, the applicant and succes sor 
are jointly and severally obl i gated to reimburse t he 
commission. 

2. The commission may waive the reimbursement obligation if it 
finds that the applicant at all times acted in good faith. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority : NDCC 38-14.1-03 
Law Implemented: NDCC 38-14 . 1-03, 38-14 . 1-37 

69-05 .2-30-01. Off-permit use of other minerals. Any operator, 
V'r permittee proposing t-o relliOIIe and utilize any solid, noncoal natural 
resources £rom the petmil a-re-a should submit a p-h!n t-o the commission 
fur approval. including at a minimum th-e following information Sol i d, 
noncoal mineral resources found in the permit area may be used for 
nondetrimented purposes outside the permit area after obtain i ng 
commission approval . Each operator or permittee shall submit a plan and 
map show i ng : 

1. Name and address of the applicant. 

2. Identification o-f the othe-r minerals t-o b-e removed and 
utilized ±n llOildehimental mallllel. Permit number. 

3. A nrap showing the location o-f th-e otiTer minerals t-o be remo11ed 
and identification o-f the permit number. 

4-:- The method t-o be tl'S"C'd t-o r eiiiOve and transport the othe-r 
minerals . Mineral identification, estimated volume, locat i on 
before and after removal, proposed use, and method of 
transport. 

57 4. Any impact the removal will have on the reclamation potential 
of the area. 

&7 5. A description 
othe-r minerals 
permanent. 

location 
Whether 

o-f the proposed nse o-f the 
the use is temporary or 

=r. 6 . Chemical and physical characteristics o-f the othe-r minerals 
that the commission may require for mater i al other than sand , 
grave 1 , and porce 1 an ite. 
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&7 7. The name and address of the owner or owners of record of the 
other minerals, as well as proof, consisting of certified 
copies of the relevant lease agreements, of the operator's 
legal right to remove the 'O'ttreT' minetals them. 

97 8. A statement identifying all applicable statutory requirements 
and how the applicant plans to comply with t1te-s-e requitements 
them. 

+e-:- ~ estimate o-f the volnme o-f 'O'ttreT' minerals ptoposed t-o ~ 
temoced. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-31-01. Training of blasters. 

1. Persons seeking to become certified as 
training including-. hut not limited t-o. 
of blasting operations and state and 
the storage, transportation, and 
Coursework must provide training in 
applications of: 

a. Explosives, including: 

blasters shall receive 
the technical aspects 
federal laws governing 
use of explosives. 
and discuss practical 

(1) Selection of the type of explosives to be used. 

(2) Determination of the properties of explosives which 
will produce desired results at an acceptable level 
of risk. 

(3) Handling, transportation, and storage. 

b. Blast designs, including: 

(1) Geological and topographic considerations. 

(2) Design of a blasthole, with critical dimensions. 

(3) Pattern design, 
blastholes. 

(4) Field applications. 

field layout, and timing of 

c. Loading blastholes, including priming and boostering. 

d. Initiation systems and blasting machines. 

e. Blasting vibrations, airblast, and flyrock, including: 
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· (1) Monitoring techniques. 

(2) Methods to control adverse effects. 

f. Secondary blasting applications. 

g. Current state and federal laws and rules applicable to the 
use of explosives. 

h. Blast records. 

i . Schedules . 

j. Preblasting surveys, including: 

(1) Availability. 

(2) Coverage. 

(3) Use of in-blast design. 

k. Blast-plan requirements. 

l . Certification and train i ng . 

m. Signs, warning signals, and site control . 

n. Unpredictable hazards, including : 

(1) Lightning. 

(2) Stray currents . 

(3) Radio waves. 

(4) Misfires. 

2 . Persons who are not certified and who are assigned to a 
blasting crew or assist in the use of explosives shall receive 
direction and on-the-job training from a blaster. 

3 . Training courses must be given by competent, experienced 
persons at a frequency not to exceed one every three months. 
Courses developed and taught by coal mining industry personnel 
may be approved by the commission for the training c£ persons 
seeking to become certified blasters. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14 . 1-24 
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69-05.2-31-02. Examination of blasters. The commission sha±T 
will ensure that candidates for blaster certification are examined by 
reviewing and verifying: 

1. The competence of persons directly responsible for the use of 
explosives in surface coal mining operations through a written 
examination in technical aspects of blasting and state and 
federal laws and rules governing the storage, use, and 
transportation of explosives including, at a minimtxm, the 
topics set forth in subsection 1 of section 69-05.2-31-01; and 

2. The practical field experience of the candidates as necessary 
to qualify a person to accept the responsibility for blasting 
operations in surface coal mining operations. Such experience 
must demonstrate that the candidate possesses practical 
knowledge of blasting techniques, understands the hazards 
involved in the use of explosives, and otherwise has exhibited 
a pattern of conduct consistent with the acceptance of 
responsibility for blasting operations. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-31-03. Certification of blasters. 

1. Candidates for blaster certification 
satisfactory must will be certified for 
years. 

examined and 
a period of 

found 
three 

2. Recertification is authorized following either reexamination 
or a demonstration of satisfactory participation in a 
blaster-related refresher course during the term of the 
certification, except that a candidate whose certificate has 
been suspended or revoked may only be recertified following 
reexamination. 

3. No blaster may be recertified two consecutive times unless, 
upon the second application, the applicant successfully passes 
the examination required in section 69-05.2-31-02. 

4. Certified blasters shall take every reasonable precaution to 
protect their certificates from loss, theft, or unauthorized 
duplication. Any such occurrence must be reported immediately 
to the commission. 

5. The conditions for maintaining certification include: 

a. Presentation of the blaster's certificate to the 
commission or its authorized representative upon request. 

b. Blaster's certificates may not be assigned or transferred. 
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c. Blasters may not delegate their responsibility to any 
individual who is not a certified blaster. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-31-04. Training, examination, and certification of 
blasters - Enforcement. 

1. The commission may, and upon a finding of willful misconduct, 
shall, will suspend or revoke the certification of a blaster 
during the term of the certification or take any other 
necessary action for any of the following reasons: 

a. Noncompliance with any order of the commission. 

b. Unlawful use in the work place of, or current addiction 
to, alcohol, narcotics, or other dangerous drugs. 

c. Violation of any prov1s1on of the state or federal 
explosives laws or rules. 

d. Providing false information or a misrepresentation to 
obtain certification. 

2. Notice and opportunity for hearing must be given prior to the 
suspension or revocation unless it is not practicable, in 
which case notice and hearing must be provided as soon as 
practicable after the suspension, revocation, or other adverse 
action. 

3. Upon notice of a revocation, the blaster shall immediately 
surrender the revoked certificate to the commission. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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TITLE 75 

Department of Human Services 
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MAY 1990 

STAFF COMMENT: Chapter 75-02-05.1 contains all new material but is not 
underscored so as to improve readability. 

AGENCY SYNOPSIS: Chapter 75-02-05 . 1 was adopted by the Department of 
Human Services as an interim final rule effective October 1, 1989. 

Federal law (42 U.S.C. § 1396r(h)) requires that each state establish 
certain specified remedies as part of the enforcement process associated 
with nursing facility surveys. Those remedies are required to be 
established by statute or regulation, and to be effective not later than 
October 1, 1989 . Accordingly, the department made a finding that 
emergency rulemaking was necessary because a delay in rulemaking was 
likely to cause a loss of revenues appropriated to support a duty 
imposed by law upon the department. 

The proposed rules are based on the requirements of 42 U.S.C. § 1396r(h) 
for the creation of an enforcement process to be applied upon a finding 
that a nursing facility no longer meets the requirements of 42 U.S.C. § 
1396r(b) (requirements relating to provision of services), 42 U.S.C. § 
1396r(c) (requirements relating to residents• rights), or 42 U.S.C . § 
1396r(d) (requirements relating to administration and other matters), or 
rules, regulations, or policies adopted to implement those statutory 
requirements. 

The proposed rules classify violations in terms of severity. The rules 
also classify violations in terms of the efforts made by the facility to 
ameliorate the deficiency or any adverse outcome to residents because of 
the deficiency. The department is obliged to impose incrementally more 
severe sanctions with respect to violations that are repeated, 
uncorrected, pervasive, or present a threat to the health, safety, or 
welfare of the residents. The department is obliged to consider eight 
factors in determining the sanction to be imposed. Ten different 
sanctions are available, including four (the most severe) specifically 
required by federal law. 
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The Department of Health and Consolidated Laboratories, as the survey 
agency, undertakes the survey of .. the faci 1 i ty. If defi ci enci es are 
found, the survey agency determines if it will recommend the imposition 
of a sanction. That recommendation is conveyed to the Director of the 
Division of Medical Services of the Department of Human Services. If a 
violation is found that immediately jeopardizes the health or safety of 
one or more residents, the survey agency 1 s recommendation must be 
transmitted to the director within two working days. 

The director must issue a written order identifying violations and 
sanctions imposed. The facility may request reconsideration. If the 
facility is dissatisfied with the decision, on a timely request for 
reconsideration, it may appeal and secure an administrative hearing in 
review of the decision to impose a sanction. A final decision made by 
the department on such an appeal may be in turn appealed to the North 
Dakota District Court pursuant to the provisions of North Dakota Century 
Code chapter 28-32. 

Section 
75-02-05.1-01 
75-02-05.1-02 
75-02-05.1-03 
75-02-05.1-04 
75-02-05.1-05 
75-02-05.1-06 
75-02-05.1-07 
75-02-05.1-08 

75-02-05.1-09 

75-02-05.1-10 
75-02-05.1-11 
75-02-05.1-12 
75-02-05.1-13 

CHAPTER 75-02-05.1 
NURSING HOME SANCTIONS 

Purpose 
Authority and Objective 
Definitions 
Provision of Sanctions 
Survey Agency Recommendations 
Imposition of Sanctions 
Scope of Sanctions 
Determination of Amount of Civil Money 

Penalties 
Prohibition on Submission of Claims 

Through Other Providers 
Order and Notice of Order 
Request for Reconsideration 
Appeals 
Application 

75-02-05.1-01. Purpose. This chapter is intended to conform 
North Dakota law to the requirements of 42 U.S.C. 1396r(h) by the 
creation of an enforcement process to be applied upon a finding, on the 
basis of a standard, extended, or partial extended survey of a nursing 
facility, or otherwise, that a nursing facility no longer meets the 
requirements of 42 U.S.C. 1396r(b) (requirements relating to provision 
of services), 42 U.S.C. 1396r(c) (requirements relating to residents• 
rights), or 42 U.S.C. 1396r(d) (requirements relating to administration 
and other matters), or of rules, regulations, or policies adopted to 
implement those requirements. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 
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75-02-05.1-02. Authority and objective. The department of human 
serv i ces is authorized by North Dakota Century Code section 50-24.1-04 
to adopt such rules as are necessary to qualify for any federal funds 
available through the medical assistance program . The provision of an 
enforcement process to address deficiencies in nursing facilities is 
made a condition for approval of a state plan for medical ass i stance by 
42 U. S.C. 1396r(h)(2)(8). No federal funds will be obtained pursuant to 
North Dakota Century Code chapter 50-24.1 in the event that the North 
Dakota state plan for medical assistance is not approved. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24 . 1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-03. Definitions. 

1. 11 Class A violation 11 refers to a condition of participat i on 
(level A requirement) or, in the case of an intermediate care 
facility, a standard found out of compliance that immediately 
jeopardizes the health or safety of one or more residents. 

2. 11 Class 8 violation 11 refers to a condition of participat i on 
(level A requirement) or, i n the case of an intermediate care 
facility, a standard found out of compliance that has the 
potential for caus i ng a direct and substantial threat to the 
health , safety , welfare, or rights of one or more residents, 
or unauthorized removal of a posted notice of sanction . 

3. 11 Class C violation 11 refers to a standard or element (leve l 8 
requirement) found to be or to have been out of compliance on 
consecutive surveys or visits, or failure to inform a caller 
inquir i ng about the availability of beds in the facil i ty of 
the violations that are the subject of an order impo si ng 
sanctions . 

4 . 11 Director 11 means the director of the 
services of the department of human 
director 1 s designee. 

division of med i cal 
services, or the 

5. 11 Facility 11 or 11 nursing facility 11 means an institution (or a 
distinct part of an institution) which: 

a. Is primarily engaged in providing to residents: 

(1) Skilled nursing care and related services for 
residents who require medical or nursing care; 

(2) Intermediate care facility nursing care and related 
services for residents who require medical or nursing 
care; 

555 



b. 

(3) Rehabilitation services for the rehabilitation of 
injured, disabled, or sick persons; or 

(4) On a regular basis, health-related care and services 
to individuals who because of their mental or 
physical condition require care and services (above 
the level of basic care) that can be made available 
to them only through institutional facilities; 

Is required to have in effect a transfer agreement 
(meeting the requirements of 42 U.S.C. 1395x(1)) with one 
or more hospitals having agreements in effect under 42 
U.S.C. 1395cc; and 

c. Is required to meet the requirements for a nursing 
facility described in 42 U.S.C. 1396r(b), (c), and (d). 

6. 11 Initial deficiency 11 means the first occurrence of a violation 
recorded by the survey agency, including violations found 
during a standard survey, during an extended survey, in 
response to a complaint investigation visit, or otherwise. 
Initial deficiencies may include violations that occurred at a 
time prior to the date of the survey or visit even if those 
violations no longer exist at the time of the survey or visit. 

7. 11 Repeat deficiency 11 means a violation which is substantially 
similar to a violation cited within the thirty-six preceding 
months. 

8. "Secretary" means the secretary of the United States 
department of health and human services. 

9. "Subsequent deficiency 11 means a new violation, related to a 
situation or problem which produced an initial deficiency, 
which causes that situation or problem to continue, and which 
is identified by a surveyor on a resurvey or revisit. 

10. "Survey agency" means the department 
consolidated laboratories. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

of health and 

75-02-05.1-04. Provision of sanctions. The department of human 
services may impose any sanction described in section 75-02-05.1-07 if 
it is found that a nursing facility no longer meets a requirement of 42 
U.S.C. 1396r(b), (c), or (d), and it is further found that the 
facility 1 s deficiencies: 

1. Immediately jeopardize the health or safety of its residents, 
in which case the director shall immediately recommend the 
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appointment of a receiver, as provided for in North Dakota 
Century Code chapter 23-16.1, and as specified in subsection 9 
of section 75-02-05.1-07, or terminate the facility•s 
participation in the medical assistance program, and may 
provide, in addition, for one or more of the other sanctions 
described in section 75-02-05.1-07; or 

2 . Do not immediately jeopardize the health or safety of its 
residents, in which case the department may: 

a. Terminate the facility•s participation under the state 
plan; 

b. Provide for one or more of the remedies described in 
section 75-02-05.1-07; or 

c. Do both . 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-05. Survey agency recommendations . The survey agency 
may recommend the imposition of sanctions based on a determination that 
a nursing facility no longer meets the requirements of 42 U.S.C. 
1396r(b), (c), or (d), or of rules, regulations, or policies adopted to 
implement those requirements. If the survey agency determines that the 
facility no longer meets those requirements, the survey agency may 
commence the procedure for imposition of sanctions. 

1. If a class A violation is determined, within two working days 
of that determination, the survey agency shall prepare and 
transmit to the director a recommendation for the imposition 
of a sanction . 

2. If a class B or class C violation is determined, within ten 
calendar days of that determination, the survey agency shall 
prepare and transmit to the director a recommendation for the 
imposition of a sanction. 

3. The survey agency•s recommendation may specify a sanction, the 
factors which support the imposition of that sanction, and the 
factors which would support the termination of that sanction. 
The survey agency may support the recommendation with 
information secured during a survey, or otherwise. 

4. The director shall consider the recommendation of the survey 
agency in rendering a determination under section 
75-02-05.1-06. If the director preliminarily determines to 
impose no sanction, or to impose a sanction different than 
that recommended by the survey agency, the director shall 
first so inform the survey agency. The survey agency may then 
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supplement the information furnished with its recommendation, 
and the director shall consider supplemental information 
furnished by the survey agency in rendering a determination 
under section 75-02-05.1-06. 

5. If the facility asserts that the conditions or circumstances 
giving rise to the sanction have been corrected, the facility 
may declare its assertions in writing to the survey agency and 
to the director. The survey agency shall review the facility 
and shall promptly transmit to the director its 
recommendations concerning the termination of the sanction. 
If the survey agency recommends termination of the sanction, 
that recommendation must specify the date upon which the 
conditions or circumstances giving rise to the sanction appear 
to have been corrected. 

History: Effective October 1, 1989. 
General Authority: NOCC 50-24.1-04 
Law Implemented: NOCC 42 USC 1396r(h) 

75-02-05.1-06. Imposition of sanctions. 

1. The determination of appropriate sanctions must be at the 
discretion of the director, except that the appointment of a 
receiver must be as provided in North Dakota Century Code 
chapter 23-16.1. The director shall provide for the 
imposition of incrementally more severe sanctions for 
violations that are repeated, uncorrected, pervasive, or 
present a threat to the health, safety, or welfare of the 
residents. 

2. The following factors must be considered in determining the 
sanction to be imposed: 

a. Seriousness of the violation; 

b. Extent of the violation; 

c. History of prior violations; 

d. Prior imposition of sanctions; 

e. Prior provision of provider information and training; 

f. Willingness of facility management to adhere to program 
rules; 

g. Agreement to make restitution to residents, the medical 
assistance program, or other third party payers; and 

h. Actions taken or recommended by peer groups or licensing 
boards. 
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3. A sanction, once imposed, must continue until the facility has 
demonstrated that the conditions or circumstances giving rise 
to the sanction have been corrected. 

4. When a facility has been subjected to a sanction imposed by 
the secretary, under authority of 42 U.S.C. 1396r(h)(3), (4), 
or (5), the provisions of 42 U.S.C. 1396r(h)(6) must govern 
the imposition of a sanction by the director. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-07. Scope of sanctions. The following sanctions may 
be imposed upon a finding that a nursing facility no longer meets the 
requirements of 42 U.S.C. 1396r(b), (c), or (d): 

1. Preparation, by the facility, of a directed plan of correction 
which is subject to the approval of the director. 

2. Transfer to a closed-end provider agreement not to exceed 
twelve months. 

3. Mandatory attendance at provider information sessions. 

4. One hundred percent review of the facility 1 s claims prior to 
payment. 

5. Denial of payment with respect to any individual admitted to 
the nursing facility after receipt of the order. Denial of 
payment may not provide a basis for discharge or transfer of 
the individual. 

6. 

7. 

A ban on 
temporarily 
theraupeutic 
thereafter. 

the admission 
absent from 
leave, on 

of residents except those who were 
the facility, on hospital or 

the date of receipt of the order or 

Denial of 
the order. 
discharge, 
facility . 

payment for any service furnished after receipt of 
Denial of payment may not provide a basis for 

transfer, or denial of service to a resident of the 

. 8. A civil money penalty, not exceeding one hundred fifty dollars 
per licensed facility bed, assessed, with interest at the 
legal rate, up to a maximum of ten thousand dollars, for each 
day the violation existed or continues to exist. 

9. The appointment of a receiver to oversee the operation of the 
facility and to assure the health and safety of the facility•s 
residents, where there is a need for temporary management 
while: 
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a. There is an orderly closure of the facility; or 

b. Improvements are made in order to bring the facility into 
compliance with the requirements of 42 U.S.C. 1396r(b), 
(c), and (d). 

10. In the case of an emergency, closure of the facility or 
transfer of facility residents to other facilities, or both. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-08. Determination of amount of civil money penalties. 
A facility which has been subjected to the imposition of a sanction 
under subsection 8 of section 75-02-05.1-07 is liable to the state for 
each day the violation existed or continues to exist. A violation must 
be presumed to continue to exist from the time it is found until the 
director finds it to have been corrected. The amount of the civil money 
penalty must be determined as follows: 

1. For each class A violation, not more than fifty dollars per 
licensed facility bed; 

2. For each class B violation, not more than twenty-five dollars 
per licensed facility bed; 

3. For each class C violation, not more than ten dollars per 
licensed facility bed; 

4. For each subsequent finding of a violation, one and one-half 
times the penalty imposed for the initial violation; and 

5. For each repeat violation, not more than three times the 
amount otherwise provided for under subsection 1, 2, or 3. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-09. Prohibition on submission of claims through other 
providers. No facility which is subject to a suspension or termination 
from participation or to any limitation or denial of payment shall 
submit claims for payment, either directly or through any clinic, group, 
corporation, or other association, to the division of medical services 
or any fiscal agent for any services or supplies provided under the 
medical services program except for any services or supplies provided 
prior to the effective date of imposition of the remedy. The submission 
of any claim in violation of this section may subject the provider 
submitting the claim to sanctions under this chapter or chapter 
75-02-05. 
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History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-10. Order and notice of order. 

1. Upon a determination that the circumstances make the 
imposition of a sanction appropriate, the director shall issue 
a written order identifying the violations and the sanction 
imposed. If the violations are of a nature to require the 
imposition of an incrementally more severe sanction, the order 
must identify the reasons therefor. A copy of the order must 
be sent by registered or certified mail, return receipt 
requested, to the facility, the facility's owner, the 
facility's administrator, or head of the facility's governing 
board; or hand delivered to the facility's owner, the 
facility's administrator, or the head of the facility's 
governing board. A copy of the order must be furnished to the 
survey agency. The order may specify the terms or conditions 
under which the sanction will be terminated. The order must 
also advise the facility of the right to seek reconsideration. 

2. When a facility has been subjected to a sanction, the director 
may notify, as appropriate, applicable professional licensing 
agencies, boards of registration or licensure, and federal, 
state, or county agencies of the circumstances and the 
sanctions imposed. 

3. When a facility has been subjected to a sanction, the director 
shall notify the long-term care ombudsman and the county 
social service board of each county within seventy-five miles 
[120.7 kilometers] of the location of the facility. Each 
county social service board so notified shall post, in a 
prominent place within its office, the name and location of 
the facility and the sanction. The posting must remain in 
place for the entire period of any sanction other than closure 
or termination from the program and for the first ninety days 
of a closure or termination. 

4. When a facility has been subjected to a sanction, the facility 
shall place notices of the sanction, supplied by the 
department, at all facility entrances and exits. In the event 
a sanction was imposed under subsection 6, 9, or 10 of section 
75-02-05.1-07, the facility shall inform every person 
inquiring by telephone about the availability of beds in the 
facility of the violations and the sanctions imposed. 
Unauthorized removal of a posted notice, or failure to so 
inform a telephone caller, is a class 8 violation. The 
director may also require the facility to purchase space in 
the print media to achieve the public dissemination of 
information concerning any sanction. 
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History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1~04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-11. Request for reconsideration. 

1. Within fifteen days after receipt of the order, the facility 
may request reconsideration by the director. Within fifteen 
days after receipt of a request for reconsideration, the 
director shall grant or deny the request for reconsideration 
and may suspend the imposition of any sanction except one 
imposed under subsection 9 or 10 of section 75-02-05.1-07, 
pending a decision on reconsideration. 

2. A request for reconsideration must, in any event, be denied 
unless it identifies, with specificity, each disputed 
violation and states the factual basis for its contention that 
the violation was erroneously determined. The correction of 
the factors which led to the determination of a violation may 
not be asserted as a basis for a request for reconsideration. 

3. If the director denies the request for reconsideration, the 
director shall notify the facility in writing of that 
decision. If the denial was for any reason other than a 
failure of the request to conform to the requirements of 
subsection 2, the notice must advise the facility of the right 
to appeal. 

4. If the director determines to undertake reconsideration, the 
decision on reconsideration must be rendered within forty days 
after the issuance of the order. The notice of decision on 
reconsideration must advise the facility of the right of 
appeal. 

5. If the facility fails to file a timely request for 
reconsideration which conforms to the requirements of 
subsection 2, the order is final in all respects, and no 
further administrative or judicial review is available. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-12. Appeals. 

1. A facility dissatisfied with a decision on a timely request 
for reconsideration, which conforms to the requirements of 
subsection 2 of section 75-02-05.1-11, may appeal. An appeal 
may be perfected by mailing or delivering the information, 
described in subdivisions a through d, to the appeals referee 
supervisor, department of human services, state capitol, 
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Bismarck, North Dakota, so that the mailed or delivered 
material arrives at the office of the appeals referee 
supervisor on or before 5:00 p.m. on the thirty-first day 
after the date of the determination of the director made with 
respect to a request for reconsideration. An appeal under 
this section is perfected only if accompanied by written 
documents including all of the following information: 

a. A copy of the notice received from the director advising 
of the director•s decision on the request for 
reconsideration; 

b. A statement of each disputed violation and the reason or 
basis in fact for the dispute; 

c. The authority in statute or rule upon which the appeal ing 
party relies for each disputed item; and 

d. The name, address, and telephone number of the person upon 
whom all notices will be served regarding the appeal . 

2. The appeal must be considered as provided for in chapter 
75-01-03. The dispositive issue must be whether the violation 
occurred, not whether the violation has been corrected. 

History: Effective October 1, 1989. 
General Authority:. NDCC 50-24.1-04 
Law Implemented: NOCC 42 USC 1396r(h) 

75-02-05.1-13. Application. This chapter must be applied on or 
after October 1, 1989. An appeal may not suspend or delay the 
imposition of a remedy under this chapter. All civil penalties received 

/ pursuant to this chapter must be paid into a special fund of the 
department of human services for the cost of implementation of this 
chapter, to be applied to the protection of the health or property of 
residents or patients of facilities that the director or the secretary 
finds in violation, including payment for the costs for relocation of 
patients, maintenance of temporary management to operate a facility 
pending correction of a violation or closure of the facility, and for 
reimbursement to residents and patients for personal funds lost due to a 
cited violation. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

STAFF COMMENT: Article 75-06 contains all new material but is not 
underscored so as to improve readability. 
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ARTICLE 75-06 

VOLUNTARY ADMISSION TO PUBLIC TREATMENT FACILITIES 

Chapter 
75-06-01 
75-06-02 

Section 
75-06-01-01 
75-06-01-02 
75-06-01-03 
75-06-01-04 
75-06-01-05 
75-06-01-06 
75-06-01-07 

Voluntary Admission to State Hospital 
Voluntary Admission to Other Public Treatment 

Facilities 

CHAPTER 75-06-01 
VOLUNTARY ADMISSION TO STATE HOSPITAL 

Definitions 
Standards for Voluntary Admission 
Where Application Made 
Application Content 
Application Procedures 
Emergency 
Nonemergency Walk-ins 

75-06-01-01. Definitions. The terms used throughout this article 
have the same meaning as in North Dakota Century Code chapter 25-03.1, 
except: 

1. 11 Emergency services 11 means a service that is available at all 
times to handle crisis situations. 

2. 11 Licensure standards" means the human service center licensure 
standards promulgated in article 75-05. 

3. 11 Regional human service center 11 means a facility which was 
established in accordance with the provisions of North Dakota 
Century Code section 50-06-05.3. 

4. "State hospital" means the state hospital at Jamestown, North 
Dakota. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-02-03, 25-03.1-04 

75-06-01-02. Standards for voluntary admission. A request for 
voluntary admission to the state hospital must be made to a regional 
human service center and may be made by or on behalf of any person who 
is mentally ill, chemically dependent, or who exhibits demonstrable 
symptoms of mental illness or chemical dependency. A determination that 
inpatient care and treatment is necessary will be made primarily upon 
the basis of medical necessity. A judgment that admission to the state 
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hospital is medically necessary will be based upon the presence of 
symptoms of psychiatric illness and other factors which include, but are 
not limited to, the following: 

1. Suicidal acts, gestures, or intent. 

2. Homicidal intent or dangerousness to others. 

3. Medical emergencies which would include postconvulsive 
confusional states, amnestic states, delirious episodes, and 
acute life-threatening drug toxicities, including alcohol 
intoxication. 

4. Aggressive, irrational, out-of-control behavior. 

5. Unmanageable psychotic, schizophrenic, toxic, or depressed 
states . 

6. Organic brain syndromes regardless of etiology. 

7. Self-destructive, compulsive behavior where outpatient 
treatment has failed and the patient is unable to function 
with less restrictive means of treatment. 

8. Any other condition, symptom, or behavior related to mental 
illness or chemical dependency which, in the judgment of a 
physician or psychiatrist, necessitates inpatient treatment, 
because such condition, symptom, or behavior cannot be 
tolerated by the patient or the community . 

History: Effective May 1, 1990. 
General Authority: NOCC 25-02-03, 25-03.1-04 
Law Implemented: NOCC 25-02-03, 25-03.1-04 

75-06-01-03. Where application made. An application for 
voluntary admission to the state hospital must be made to the regional 
human service center in the region containing the county of residence of 
the applicant, or in any region in which the applicant is present. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NOCC 25-02-03, 25-03.1-04 

565 



75-06-01-04. Application content. An application for voluntary 
admission to the state hospital must be documented on forms provided by 
the department, and must elicit such information as the department deems 
necessary to determine the appropriateness of inpatient care and 
treatment. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-02-03, 25-03.1-04 

75-06-01-05. Application procedures. 

1. An application for voluntary admission to the state hospital 
must be processed in a reasonably prompt manner utilizing the 
intake, admission, and client referral procedures contained in 
chapter 75-05-04. 

2. If an emergency exists threatening the life or health of an 
applicant or any other person, the emergency service 
procedures contained in chapter 75-05-03 must be utilized or a 
direct referral to the state hospital may be made. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-03.1-04 

75-06-01-06. Emergency. If an emergency exists which threatens 
the life or health of the applicant or any other person, an application 
for voluntary admission may be made directly to the state hospital, 
which shall cause an immediate examination of the applicant and do one 
of the following: 

1. Admit the applicant for inpatient care and treatment if the 
standards for voluntary admission contained in section 
75-06-01-02 are met; or 

2. Refer the applicant to a less restrictive treatment program or 
facility, if appropriate. 

History: Effective May 1, 1990. 
General Authority: NOCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-03.1-04 
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75-06-01-07. Nonemergency walk-ins. If, in the judgment of a 
state hospital physician or psychiatrist, an application for admission 
by a walk-in applicant is not an emergency, the applicant must be 
referred to the appropriate human service center for intake. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-03.1-04 

CHAPTER 75-06-02 
VOLUNTARY ADMISSION TO OTHER PUBLIC TREATMENT FACILITIES 

Section 
75-06-02-01 
75-06-02-02 

Application Standards for Voluntary Admission 
Application Procedures 

75-06-02-01. Application standards for voluntary admission. An 
application for admission to a public treatment facility, other than the 
state hospital, may be made by or on behalf of any person who is 
mentally ill or chemically dependent or who has demonstrable symptoms of 
mental illness or chemical dependency. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-03.1-04, 50-06-05.2 
Law Implemented: NDCC 25-03.1-04, 50-06-05.2 

75-06-02-02. Application procedures. 

1. An application for voluntary admission to a public treatment 
facility, other than the state hospital, must be processed by 
the human service center utilizing the intake, admission, and 
client referral procedures contained in the human service 
center licensure standards, chapter 75-05-04. 

2. If an emergency exists, threatening the life or health of the 
applicant or any other person, the emergency service 
procedures contained in chapter 75-05-03 must be utilized. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-03.1-04, 50-06-05.2 
Law Implemented: NDCC 25-03.1-04, 50-06-05.2 
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I 

JUNE 1990 

AGENCY SYNOPSIS: Federal law (42 U.S.C. Section 1396a(a)(13)(A)) 
requires, as a condition of approval of a state plan for Medical 
Assistance, that nursing home rates be set in a manner which the state 
finds, and makes assurances satisfactory to the Secretary of Health and 
Human Services, are reasonable and adequate to meet the costs which mu5t 
be incurred by efficiently and economically operated facilities in order 
to provide care and services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. North 
Dakota law (North Dakota Century Code section 50-24.4-02) grants 
ratesetting authority to the Department of Human Services, with respect 
to all residents of North Dakota nursing homes, which qualify as vendors 
of Medical Assistance. The North Dakota law was required to be 
implemented on January 1, 1990. 

In order to comply with this requirement, the Department of Human 
Services commenced emergency rulemaking by adopting proposed amendments 
to North Dakota Administrative Code chapter 75-02-06, 11 Ratesetting for 
Nursing Home Care 11

, as an interim final rule effective January 1, 1~90. 

The department made a finding that emergency rulemaking was necessary 
because a delay in rulemaking was likely to cause a loss of revenues 
appropriated to support a duty imposed by law upon the department. 

The proposed amendments were based on the ratesetting requirements of 42 
U.S.C. Section 1396a(a)(13)(A) and North Dakota Century Code section 
50-24.4-02, in particular, and on North Dakota Century Code chapter 
50-24.4, in general. The provisions of North Dakota Administrative Code 
chapter 75-02-06, without amendment, would have required the 
establishment of rates which would not have taken into consideration 
certain costs which are ordinarily incurred in the provision of services 
to private-pay residents. The regulations in existence prior to 
January 1, 1990, also provided certain limitations on the accumulation 
of capital by nursing _ facilities. The amendments allow the 
establishment of rates which are more consonant with a ratesetting 
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process applicable to all rate payers, and which consider all 
resident-generated revenues received by the nursing facility. The final 
rule adopted, after consideration of all written and oral submissions 
respecting the interim final rule, is substantially similar to the 
interim final rule. 

The amendments recognize that North Dakota Century Code chapter 50-24.4 
is a complex and detailed statute, which substantially limits the 
options and choices available to the department in establishing rates. 
The amendments could not merely repeat or paraphrase the text of the 
statute which is implemented and received the Attorney General 1 s 
approval as to legality. Therefore, these rules must be read in 
conjunction with the prov1s1ons of North Dakota Century Code chapter 
50-24.4 in order for a user to develop a complete understanding of 
ratesetting practice. For the convenience of users, the department has 
also developed and published a 11 Rate Setting Manual for Nursing 
Facilities 11

, which combines the content of North Dakota Administrative 
Code chapter 75-02-06 and North Dakota Century Code chapter 50-24.4. 
This manual is intended to advise and guide the agency and the public 
concerning activities of the agency which are otherwise prescribed by 
rule or statute. 

North Dakota Administrative Code chapter 75-02-06 contains 25 sections. 
They are: 

Section 75-02-06-01 Definitions: Defines 35 
chapter. Numerous definitions are deleted to avoid 
conflict with 17 definitions found in North Dakota 
50-24.4-01. 

terms used in the 
duplication of or 

Century Code section 

Section 75-02-06-02 Financial Reporting Requirements: Describes 
ratesetting financial reports which the facility must submit for 

purposes, and provides for an audit of those reports. 

Section 75-02-06-02.1 
fundamental principles 
resident-related costs. 

General Cost 
involved 

Principles: Sets 
in establishing 

forth four 
reasonable 

Section 75-02-06-02.2 Direct Care Costs: Identifies and describes 
appropriate therapy and nursing costs for inclusion in the rate as 
direct care costs. 

Section 75-02-06-02.3 - Other Direct Care Costs: 
of costs, related to direct care, for inclusion in 
direct care costs. 

Identifies five types 
the rate as other 

Section 75-02-06-02.4 - Indirect Care Costs: Identifies seven types of 
indirect care costs for inclusion in the rate as indirect care costs. 

Section 75-02-06-02.5 Property Costs: Identifies property-related 
costs and other passthrough costs which may be included in the rate. 
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Section 75-02-06-02.6 Cost Allocations: Requires direct costing of 
allowable costs whenever possible, and provides an allocation 
methodology for facilities which cannot direct cost. 

Section 75-02-06-03 Depreciation: Provides a method for allocating 
the capital costs of depreciable assets over the useful life of the 
assets. The resultant depreciation amounts are treated as costs in the 
fiscal periods to which they are allocated. 

Section 75-02-06-04 -Interest Expense: Provides for the allowance of 
reasonable interest as a cost, and sets forth requirements relating to 
interest expense. 

Section 75-02-06-04.1 Funded Depreciation : 
accumulate funds to replace depreciating assets. 

Allows a facility to 

Section 75-02-06-05 Compensation: Limits compensation for top 
management personnel to an amount equal to the 11 highest market-driven 
compensation of an administrator employed by a freestanding facility 11

• 

Section 75-02-06-06 Return on Investment: No amendment to this 
section was made. 

Section 75-02-06-06.1- Home Office Costs : Provides for the recognit t on 
of properly allocable costs of home offices of chain organizations. 

Section 75-02-06-07 - Related Organization: Limits the allowable costs 
of services for facilities and supplies, furnished to a provider by a 
related organization, to the lower of the cost to the related 
organization or the price of comparable services, facilities, or 
supplies purchased elsewhere primarily in the local market. 

Section 75-02-06-08 Ren t al Expense Paid to a Related Organization: 
With respect to facilities leased from a related organization, limits 
the allowable rental costs to allowable costs of ownership. 

Section 75-02-06-09 Taxes: Treats required taxes as an allowable 
cost, and requires the facility to take advantage of exemptions to 
taxes. Treats special assessments as capital investments. 

Section 75-02-06-10- Bad Debts: Allows the cost of bad debts, prov i ded 
the facility makes a significant effort to collect bad debts and has an 
aggressive policy of avoiding bad debt expense. 

Section 75-02-06-11 Startup Costs: Allows startup costs, incurred 
prior to commencement of operations, as a part of the capital costs of a 
facility. 

Section 75-02-06-12 Offsets 
which must be subtracted from 
allowable. 

to Costs: 
related 
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Section 75-02-06-12.1 Nonallowable Costs: Lists 29 costs which are 
properly not includable in establishing the rate for care. 

Section 75-02-06-14 Resident Days: Identifies those days of service 
for which the facility may charge a resident. 

Section 75-02-06-16 Rate Determinations: Describes the method by 
which rates are set, provides limitations on rates, describes adjustment 
factors and rate adjustments, provides for rate payments, describes a 
method for setting rates for partial years, and establishes a mechanism 
for one-time adjustments to rates when necessary to meet certification 
standards, for unforeseeable expenses, and for certain changes in 
historical operating costs. 

Section 75-02-06-17 - Classifications: Requires resident classification 
reviews and describes the requirements for each classification. 

Section 75-02-06-18 Reviewer Criteria: Sets standards for the 
certification of nurses to do resident classification reviews. 

These rules implement statutory requirements that rates be equalized for 
private-paying residents and residents whose care is paid for through 
the Medicaid program. They also implement statutory requirements that 
the facility be paid for services in an amount which relates directly to 
the care needs of the residents. This later requirement is usually 
referred to as 11 case-mix reimbursement 11

• 

75-02-06-01. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. 11 Accrual basis 11 means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Actual rate 11 means the facility rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. 11 Adjustment factors" means indices used to adjust reported 
costs for inflation or deflation based on forecasts for the 
rate year. 

4. "Admission" means any time a resident is admitted to the 
facility from an outside location, including readmission 
resulting from a resident being hospitalized. 

5. "Allowable cost" means 
appropriate adjustments 
regulations. 

the faci 1 ity • s 
as required by 

actual 
medical 

cost after 
assistance 

5-'7 .1l.frad debts" l1t'e'a1TS tiTc:rse amonnts considered t'O' be llltcollectible 
from acconnls and :rrotes recei11ahle. 
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"'r.- "Chatit~ allowances" I1Te'l!1TS th-e reductions -in charges ~by 
th-e pt ov idet. o-f set vices because o-f patient indigence . 

6. 11 Chain organization 11 means a group of two or more health care 
facilities which are owned, leased, or, through any other 
device, controlled by one business entity. This includes not 
only proprietary chains, but also chains operated by various 
religio us and other charitable organizations. A chain 
organization may also include business organizations which are 
engaged in other activit i es not directly related to health 
care . 

7. 11 Community contribution 11 means contributions to c1v1c 
org anizations and sponsorship of community activities . It 
does not include donations to charities . 

8. 11 Cost category 11 means the c l ass ification or group ing of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determinat io n of rates. 

57 9. 11 Cost center 11 means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
or type of activity into which functions of a facility are 
divided fo r purposes of cost assignment and allocations . 

6-:- ..u..eo-st findiug" ntealTS ttre process o-f aual~zing th-e~ derived 
£-rom ttre accounts otdiuatily kept by th-e provider t-o ascettaiu 
c-orl-s o-f ttre various types o-f services teudeted , ±t ±s ttre 
detetminatiou o-f tiTe-s-e c-orl-s by the allocation o-f dhect c-orl-s 
-and proration O'"f indirect costs . 

:r-:- "Courtesy allowauce" llted1'tS a teductiou -in charges -in ttre :form 

o-f allowauces t-o physiciaus , cletg~, -and others -for services 
received £-rom ttre ptovidet . 

B-:- "Consumet pr±ee -inde?c ECP!l" nreans th-e economic indicator 
selected by ttre North Dakota office o-f mauagement -and budget 
a-s th-e ~ -for fotecastiug changes -in C"O"S'l-s within the state 
o-f North Dakota . 

97 "Bail~ ro-om~ meaus , when applied t-o ttre charge t-o ptivate 
pay patients, ttre rat-e wh-±eh iucludes rl± ±te1lts O"'' setvxces 
futuished a-s a part o-f ttre rat-e pa-id -for 1nedical assistauce 
eligible patients, whether O"'' not a particular ±+em O"'' setvice 
±s regarded by a facilit~ a-s special O"'' aucillaty . 

10. 11 Cost report 11 means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

11. 11 0epartment 11 means the department of human services. 
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++-:- 12. "Depreciation" means an allocation of the cost of an asset 
over its estimated useful life. 

13. 11 Desk audit rate" means the rate established by the department 
based upon a review of the cost report submission prior to an 
actual audit of the cost report. 

14. "Direct costing" means identification of actual costs directly 
to a facility or cost category without use of any means of 
allocation. 

15. "Direct care costs" means the cost category for allowable 
nursing and therapy costs. 

16. "Employment benefits" means fringe benefits and payroll taxes . 

17. "E stabli shed rate" means the rate paid for services. 

-tr7 18. "Facility" means a skilled nursing O"r intermediate nursing 
=re facility O"r a distinct pcrrt o-f a hospital prooiding 
skilled O"r intermediate nursing =re not owned or administered 
by state government . It does not mean an intermediate care 
facility for the mentally retarded . 

~ 19 . "Fair market value" means 
sold i n the open market in a 
unrelated parties. 

value at which an asset could be 
transaction between informed, 

+4-:-- "Fringe benefits" 11t'e'C!1TS ~ uousalary employee benefits, 
including, btrt tTOt limited t-cr; self employment lFICA) ta.<es, 
u1temployment i11surance, workmen's compensation, pensions, 
bonuses, health and i-±f-e i11surance premiums, and accrued 
compensation for absences. 

-l-5--7 "Generally accepted accounting principles" 
accounting principles appro~ed by ttre American iustitate o-f 
certified public accountants. 

+fr:- "IIi s t or ic a 1 ~ 11t'e'C!1TS t-h-o-s-e C'O"S't-s r e p or t e d on the ecrrl 

statement wh±ett were incurred and recorded ±n the facility's 
accounting tecords. 

+-T-7- "Interest" = ttre ecrrl incurred w±th the ttS"e o-f borrowed 
funds. 

+&-:- "Patient ~ meaJts, for ecrrl determination purposes, ~days 
for wh±ett ttre facility h-a-s received payment. Hospital days-; 

therapeutic days-; and reserved b-ed days mtrSt b-e included. Ttre 
day o-f admission w±l-r be counted, btrt tTOt ttre day o-f 
discharge. Ttre day o-f de-ath shcrl-1- b-e counted. 

574 



+9-:- ~ pet iod" ~ mt amtttal pet iod beginning a-fter the end 
o-f -a tepott · petiod -and conlintting ttnt-±1- -a sttbseqttenl r-at-e 
period -±s b-egttn rlt-er -a subseqnenl report period. 

20. "Freestanding facility" means a nursing facility which does 
not share basic services with a hospital-based provider. 

21. "Highest market driven compensation" means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility . 

22. ;•Indirect care costs" means the cost category for allowable 
administration, plant, housekeeping, medical records, 
chaplain, pharmacy, and dietary, exclusive of food costs. 

23. "In-house resident day" for nursing facilities means a day 
that a resident was actually residing in the facility and was 
not on therapeutic leave or in the hospital. "In-house 
resident day" for hospitals means an inpatient day. 

24. "Limit rate" means the rate established as the maximum 
allowable rate for a cost category. 

25 . "Lobbyist" means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
decisions made by the legislative council, and is required to 
register as a lobbyist. 

26. "Medical assistance program" means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

27. "Medical records costs" means costs associ a ted with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

28. "Other direct care costs" means the cost category for 
allowable activities, social services, laundry, and food 
costs. 

29. "Private room" means a room which is equipped for use by only 
one resident. 

30. "Property costs" means the cost category for allowable real 
property costs and other costs which are passed through. 

31. "Provider" means the organization or individual who has 
executed the provider agreement with the department. 
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re-:- 32. 11 Reasonable resident-related cost 11 means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost conscious buyer pays for 
a given item or services. 

r+:- 33. 11 Related organization 11 means an organization which a provider 
is, to a significant extent, associated with, affiliated with, 
able to control, or controlled by, and which furnishes 
services, facilities, or supplies to the provider. Control 
exists where an individual or an organization has the power, 
directly or indirectly, significantly to influence or direct 
the policies of an organization or facility provider. 

~ "Report period" ITI'e"atTS a period beginning '01T the first day o-f 
1!lTY' l1t'0'11'th and ending '01T the hst day o-f the twelfth sab;sequent 
month. 

34. 11 Resident day 11 in a nursing facility means all days for which 
service is provided or for which payment is ordinarily sought, 
including hospital, leave, and hold days. The day of 
admission will be counted. The day of death will be counted, 
but not the day of discharge. 11 Resident day 11 in a hospital 
means all inpatient days for which payment is ordinarily 
sought. 

35. 11 Standardized resident day 11 means a resident day times the 
classification weight for the resident. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ €FR Part~ 

75-02-06-02. Financial reporting requirements. 

1. Records. 

a. The facility shall maintain on the premises the required 
census records and financial information which will be 
sufficient to provide for a proper audit or review. For 
any cost being claimed on the annaal cost report, 
sufficient data must be available as of the audit date to 
fully support the report item. The accounting system mtt'St 
b-e double entry. 

b. Where several facilities are associated with a group and 
their accounting and reports are centrally prepared, added 
information must be submitted, for those items known to be 
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lacking support at the reporting facility, with the atntual 
cost report or must be provided to the local facility 
prior to the audit or review of the facility. Accounting 
or financial information regarding related organizations 
must be readily available to substantiate cost. Home 
office cost reporting and cost allocation must be in 
conformance with HCFA-15 paragraphs 2150 and 2153. 

c. Each provider shall maintain, for a period of not less 
than five years following the date of submission of the 
cost report form to the state agency, financial and 
statistical records of the period covered by such cost 
report which are accurate and in sufficient detail to 
substantiate the cost data reported. Each provider shall 
make such records available upon reasonable demand to 
representatives of the department or to the secretary of 
health and human services or representatives of the 
secretary. 

2. Accounting and reporting requirements. 

a . The accrual basis of accounting must be used for cost 
report i ng purposes . A facility may maintain its 
accounting records on a cash basis during the year, but 
adjustments must be made to reflect proper accrual 
accounting procedures at year end and when subsequently 
reported ±n the annual C"''rl statement . Generally acce pted 
accounting principles will prevail unless alternative 
treatment is specified ±n th-i-s chapter provided in 
ratesetting procedures. 

b. To properly facilitate auditing, the accounting system 
should shall be maintained in such a manner that cost 
accounts--wlll be grouped by cost center and be readily 
traceable to the cost report. 

c. The method for annual reporting of costs for reimbursement 
ratesetting purposes shall be prescribed by the 
department. A cost report, for the report year, 
satisfying all departmental reporting requirements must be 
filed with the management services division, provider 
audit unit, on forms prescribed by the department, on or 
before the 1-arl dey t:rf the tiri:rd lltO'TTttt fo 11 owing the end 
t:rf the report period. The mailing t:rf C"''rl reports by 
registered ln1ri:±-; return receipt requested. w±H ensure 
documentation t:rf the filing d-at-e-:- m the event a facility 
£riTs t-o r±Te the required C"''rl report 'On OT before the 
du-e d-at-e-; the medical services division shall. ror the 
subsequent rate period. certify a rate e-qtrCt}- t-o eighty 
percent 0"[ the rate established ror services provided 'On 

the f-a-st dey t:rf the report period. Reinstatement t:rf the 
rate sh-a-H O"eettr ttp'On the first t:rf the lltO'TTttt beg it tit it tg 
after receipt t:rf the required C"''rl report . but ±s not 
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retroacti~e. October first of each year. The report must 
include: 

(1) A complete statement of fees and charges for 
private-pay residents for the report year. 

(2) A statement of ownership for the facility, including 
the name, address, and proportion of ownership of 
each owner. 

(a) If a privately held or closely held corporation 
or partnership has an ownership interest in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the corporation or partnership who 
have an ownership interest of five percent or 
more, except that any owner whose compensation 
or portion of compensation is claimed in the 
facility 1 s cost report must be identified 
regardless of the proportion of ownership 
interest. 

(b) If a publicly held corporation has an ownership 
interest of fifteen percent or more in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the publicly held corporation who have 
an ownership interest of ten percent or more. 

(3) Supplemental information reconciling the costs on the 
financial statements with costs on the cost report. 

(4) A provider organization which operates more than one 
nursing facility may provide a consolidated audit 
report. 

(5) Information requested by the department, pursuant to 
subdivision d of subsection 1 of North Dakota Century 
Code section 50-24.4-23, must be furnished by 
financial statements, together with supplemental 
information which reconciles costs on the financial 
statement with costs on the cost report. 

(6) The audited report provided pursuant to subdivision a 
of subsection 1 of North Dakota Century Code section 
50-24.4-23 must be for the facility•s fiscal year. 

d. In the event a facility fails to file the required cost 
report on or before the due date, the medical services 
division may certify a rate equal to eighty percent of the 
established rate in effect for services provided after the 
due date. Reinstatement of the rate shall occur upon the 
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first of the month beginning after receipt of the required 
cost report, but is not retroactive. 

d7 e. The facility shall make all adjustments, allocations, and 
projections necessary to arrive at allowable costs. 

e7 f. Costs reported must include total costs and be adjusted to 
allowable costs. Adjustments required by the provider 
audit unit, to attain allowable cost, though not meeting 
the medicaid state agency or the state medicaid 
investigative group criteria of fraud or abuse on their 
initial identification, could, if repeated on future cost 
filings, be considered as possible fraud or abuse. The 
provider audit unit will forward all such items ident i fied 
to the appropriate medicaid investigative group. 

-f-7 Any facility required by medicare t-o submit a medicare 
ecrst report ttring the step down method 'S'Inrl± submit a 'C'O'P'Y 

o-f the medicare ecrst report with the annaal ecrst report 
reqaired by th±s section . I-f the medicare ecrst report 
cooers a period other than the report period, the facility 
straH provide a statement o-f eo-st-s reported on a medicare 
ecrst report Torm prepared ttring eo-st-s ror the report 
period. 

g-;- 'fhe facility straH submit a 'C'O'P'Y o-f the facilities' 
fiuaucial statement together w-±ttt supplemeulal information 
wh-ieh reconciles eo-st-s on the financial statement with 
eo-st-s on the ecrst r ep or t . 

3. Auditing. 

a-;- E-aetr facility 'S'Inrl± prot~ide the department w-±ttt a 'C"''P'Y o-f 
±t-s a1mual financial statements as pari o-f ±t-s ammal ecrst 

report. 

b7 The department will perform an audit of at least the 
latest available report year of each facility at least 
once every six years and retain all audit-related 
documents, including cost reports, working papers, and 
internal reports on rate calculations which are utilized 
and generated by audit staff in performance of audits and 
in establishing rates. Audits will meet generally 
accepted governmental audit standards. 

4 . Penalties ror -frattd and incorrect filings. Any person who ha-s 
committed a crime, including, but not limited ~ fraud , 
making a frl-5-e statement. OT misrepresentation oT a material 
£aet ±n an application r e imbur semen t, 
coJtviction, b-e fined o-r imprisoned -±n accotdance with the 
prot~isions o-f~ U.S.C. +3%tt and North Dakota Centurg €-ode 
~~Claims on previously adjusted costs. If a facil i ty 
claims, as allowable costs, costs which have been previously 
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adjusted, the department may determine that the report is a 
false report. Previously adjusted costs which are being 
appealed must be identified as unallowable costs. The 
provider may indicate that the costs are under appeal and not 
claimed under protest to protect a claim should the appeal be 
successful. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T ~ ase 1396h, ~ 
€FR Part ~ Snbpzu t e 

75-02-06-02.1. General cost principles. 

1. For ratesetting purposes, a cost must satisfy the following 
criteria: 

a. The cost is ordinary, necessary, and related to resident 
care. 

b. The cost is what a prudent and cost-conscious business 
person would pay for the specific good or service in the 
open market in an arm's-length transaction. 

c. The cost is for goods or services actually provided in the 
facility. 

2. The cost effects of transactions which circumvent this chapter 
are not allowable under the principle that the substance of 
the transaction prevails over form. 

3. Costs that are incurred due to management inefficiency, 
unnecessary care, unnecessary facilities, agreements not to 
compete, or activities not commonly accepted in the nursing 
facility industry are not allowable. 

4. Reasonable resident-related costs will be determined in 
accordance with the ratesetting procedures of this chapter, 
instructions issued by the department, and health care 
financing administration manual 15 (HCFA-15). If conflicts 
occur between this chapter, the ratesetting manual, or 
instructions issued by the department and HCFA-15, this 
chapter, the ratesetting manual, or instructions issued by the 
department will prevail. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NOCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-02.2. Direct care costs. Direct care costs include only 
those costs identified in this section. 

1. Therapies. 

a. Salary and employment benefits for speech, occupational, 
and physical therapists, or for personnel, who are not 
reported in subsection 2, performing therapy under the 
direction of a licensed therapist. 

b . The cost of noncapitalized therapy equipment or supplies 
used to directly provide therapy, not including office 
supplies. 

c. Training which is required to maintain licensure, 
certification, or professional standards, and the related 
travel costs. 

2. Nursing. 

a . Salary and employment benefits for the director of 
nursing, nursing supervisors, in-service trainers for 
nursing staff, registered nurses, licensed practical 
nurses, quality assurance personnel, nurse aid~s. 
orderlies, and ward clerks. 

b. Routine nursing care supplies which are : 

(1) Items that are furnished routinely and relatively 
uniformly to all residents; e.g., gowns, water 
pitchers, basins, bedpans, etc. 

(2) Items stocked at nursing stations or on the floor in 
gross supply and distributed or utilized individually 
in small quantities; e.g . , alcohol, applicators, 
cotton balls, incontinent supplies, bandaids, 
antacids, asp1r1ns, nonlegend drugs ordinarily kept 
on hand, suppositories, tongue depressors, shampoo, 
deodorants, mouthwashes, kleenex, toothpaste, denture 
cleaner, etc. 

(3) Items utilized by individual residents which are 
reusable, vary by the needs of an individual, and are 
expected to be available in the facility, e.g., ice 
bags, bedrails, canes, crutches, walkers, traction 
equipment, other durable medical equipment and 
wheelchairs, except for motorized, heavy-duty, 
specialized wheelchairs purchased at a cost in excess 
of one thousand dollars, and wheelchairs other than 
the type normally provided by the facility. 

(4) Items which come within the definitions set forth in 
the personal needs guidelines of the guidelines for 
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routine drugs, supplies, and equipment for nursing 
facilities as issued by the medical services 
division. 

c. Training which is required to maintain licensure, 
certification, or professional standards requirements, and 
the related travel costs. 

d. Routine hair care, including grooming, shampooing, and 
cutting. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-0~.3. Other direct care costs. Other direct care costs 
include only those costs identified in this section. 

1. The cost of consumable food products. 

2. Dietary supplements, including supplements used for tube 
feedings such as elemental high nitrogen diet. 

3. Laundry costs: 

a. Salary and employment benefits for a director of laundry, 
laundry aides, seamstresses, and other people who gather, 
transport, sort, and clean linen and clothing. 

b. The cost of laundry supplies such as detergents, 
softeners, and linens, but not including office supplies. 

c. Contracted services for laundry. 

4. Social service costs: Salary and employment benefits or 
consultant fees for social workers or social worker designees. 

5. Activities costs: 

a. Salary and employment benefits for an activities director 
and activities aides. 

b. The cost of leisure and recreational activities and 
supplies including games, ceramics, pets, out-of-house 
activities, and noncapitalized exercise equipment, but not 
including office supplies. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-02.4. Indirect care costs. Indirect care costs include 
all costs specifically identified in this section. Indirect care costs 
must be included in total, without direct or indirect allocation to 
other cost categories unless specifically provided for elsewhere. 

1. Administration: Direct costs for administering the overall 
activities of the facility include, but are not limited to: 

a . Salary and employment benefits for administrators, except 
that in a facility of sixty or fewer beds, part of an 
administrator's salary may be allocated to other cost 
categories provided adequate records identifying the hours 
and services provided are maintained by the facility. 

b . Salary and employment benefits for assistant 
administrators, top management personnel, accounting 
personnel, clerical personnel, admitting personnel, data 
processing personnel, purchasing, receiving, and store 
personnel, medical director, security personnel, and of 
all personnel not designated in other cost categories . 

c . Board of directors' fees and related travel expenses. 

d. Security services. 

e. Supplies except as specifically provided for in the direct 
care, other direct care, and other cost centers of the 
indirect care cost category. 

f. Insurance, except insurance included as a fringe benefit . 

g. Telephone and telegraph. 

h. Postage and freight. 

i. Membership dues and subscriptions. 

j. Professional fees for services such as legal, accounting, 
and data processing . 

k. Central or home office costs including property costs 
except as provided for in section 75-02-06-06.1. 

l. Advertising and personnel recruitment costs. 

m. Management consultants and fees. 

n. Bad debts and collection fees as provided for in section 
75-02-06-10. 

o. Business meetings, conventions, association meetings, and 
seminars. 
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p. Travel, except as necessary for training programs for 
personnel required to maintain licensure, certification, 
or professional standards requirements. 

g. Training, except for training for personnel which is 
required to maintain licensure, certification, or 
professional standards requirements. 

r. Business office functions. 

s. Any costs which cannot be specifically classified to other 
cost categories. 

2. Chaplain: 

a. Salary and employment benefits for all personnel assigned 
to meet the spiritual needs of the residents. 

b. Supplies and other expenses related to meeting the 
spiritual needs of the residents. 

3. Pharmacy: Compensation for pharmacy consultants. 

4. Plant operations: 

a. Salary and employment benefits for a director of plant 
operations, engineers, carpenters, electricians, plumbers, 
caretakers, and all other personnel performing tasks 
related to maintenance or general plant. 

b. The cost of heating and cooling, electricity, water, sewer 
and garbage, and cable television. 

c. Repairs and maintenance contracts and purchased services. 

d. Supplies necessary for repairs and maintenance of the 
facility, including hardware, building materials and 
tools, other maintenance-related supplies, and 
noncapitalized equipment not included elsewhere. 

e. Motor vehicle operating expenses. 

5. Housekeeping: 

a. Salary and employment benefits for a director of 
housekeeping, housekeepers, and other cleaning personnel. 

b. Cost of cleaning supplies such as soaps, waxes, polishes, 
household paper products such as hand towels and toilet 
paper, and noncapitalized cleaning equipment. 

c. Contracted services for housekeeping. 
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6. Dietary: 

a. Salary and employment benefits for a director of dietary, 
nutritionists, dieticians, cooks, and kitchen personnel 
involved in the preparation and delivery of food. 

b . The cost of dietary supplies and utensils including 
dietary paper products, silverware, and noncapitalized 
kitchen and dining equipment . 

7. Medical records : Salary and employment benefits for medical 
records' personnel performing maintenance . 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-02 . 5 . Property costs. Property-related costs and other 
passthrough costs include only those costs identified in this section: 

1. Depreciation. 

2 . Interest expense on capital and working capital debt. 

3. Property taxes including special assessments as provided for 
in section 75-02-06-09. 

4 . Lease and rental costs. 

5. Startup costs. 

6. Reasonable legal expenses which are: 

a. Incurred or as a result of a successful challenge to a 
decision by a governmental agency , made on or after 
January 1, 1990, regarding a rate year beginning on or 
after January 1, 1990; 

b. Related to legal services furnished on or after January 1, 
1990; and 

c. In the case of a partially successful cha llen ge, not in 
excess of an amount determined by developing a ratio of 
total amounts claimed successfully to total amounts 
claimed in the partially successful challenge and apply ing 
that ratio to the total legal expenses paid. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-02.6. Cost allocations. 

1. Direct costing of allowable costs will be used whenever 
possible. For facilities which cannot direct cost, the 
following allocation methods are to be used: 

a. For nursing facilities that are combined with a hospital 
or have more than one license (including basic care), the 
following allocation methods must be used: 

(1) Nursing salaries which cannot be reported based on 
actual costs are to be allocated using time studies. 
Time studies must be conducted at least semiannually 
for a two-week period or quarterly for a one-week 
period. The time study must represent a typical 
period of time when employees are performing normal 
work activities in each of their assigned areas of 
responsibilities. Allocation percentages based on 
the time studies are to be used starting with the 
next pay period following completion of the time 
study or averaged for the report year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies 
are not completed, nursing salaries will be allocated 
based on revenues for resident services. 

(2) Salaries for a director of nursing or nursing 
supervisors which cannot be reported based on actual 
costs or time studies must be allocated based on 
nursing salaries or full-time equivalents (FTEs) of 
nursing staff. 

(3) Staff development or in-service trainer salaries must 
be allocated based on salaries. 

(4) Other nursing costs must be allocated based on 
resident days. 

(5) Therapy costs other than therapy salaries must be 
allocated based on the ratio of therapy salaries in 
the nursing facility to total therapy salaries. 

(6) Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

(7) Laundry costs must be allocated on the basis of 
pounds of laundry. 

(8) Activity costs must be allocated based on in-house 
resident days. 

(9) Social service costs must be allocated based on 
resident days. 

586 



(10) Housekeeping costs must be allocated based on usable 
square footage. 

(11) Plant operation costs must be allocated based on 
usable square footage. 

(12) Medical records costs must be allocated based on the 
number of admissions or discharges and deaths . 

(13) Pharmacy costs must be allocated based on in-house 
resident days . 

(14) Administration costs must be allocated on the basis 
of the percentage of total cost, excluding property, 
administration, and chaplain, in each facility. 

(15) Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center will then be 
allocated using the methodologies set forth in this 
section for that particular cost center . 

(16) Chaplain costs must be allocated based on the 
percentage of total costs, excluding property, 
administration, and chaplain . 

(17) Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division . The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility . The 
facility must also provide a rationale for the proposed 
allocation method . Based on the information provided, the 
department will determine the allocation method that will 
be used to report costs. 

c. Malpractice and professional liability insurance and 
therapy salaries must be direct costed. 

2 . For nursing facilities that cannot directly identify salaries 
and employment benefits to a cost category, the following cost 
allocation methods must be used: 

a . Salaries must be allocated using time studies . Time 
studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period. The time study 
must represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies are to be used 
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starting with the next pay period following completion of 
time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed, salaries and employment benefits will be 
allocated entirely to the indirect care costs, if any of 
the employee's job duties are included in this cost 
category. Otherwise, salaries and employment benefits 
will be other direct care costs. 

b. Employment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. Nursing facilities which operate or are associated with 
nonresident-related activities, i.e., apartment complexes, 
shall allocate administration costs as follows: 

a. If the costs of the nonresident-related activities exceed 
five percent of total nursing facility costs, exclusive of 
property, administration, and chaplain costs, 
administration costs must be allocated on the basis of the 
percentage of total cost, excluding property, 
administration, and chaplain. 

b. If the costs of the nonresident-related activities are 
less than five percent of total nursing facility costs, 
exclusive of property, administration, and chaplain costs, 
administration costs must be allocated to each such 
activity based on the percent gross revenues for the 
activity is of total gross revenues; provided, however, 
that the allocation will not be based on a percentage 
exceeding two percent for each activity. 

c. If the provider can document, to the satisfaction of the 
department, that none of the nursing facility resources or 
services are used in connection with the 
nonresident-related activities, no allocation need be 
made. 

d. The provisions of this subsection do not apply to the 
activities of hospital and basic care facilities 
associated with a nursing facility. 

History: Effective January 1, 1990. 
General Authority: NOCC 50-24.1-04, 50-24.4-02 
Law Implemented: NOCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-03. Depreciation. 

1. The Ratesetting principles o-f teimbatsement for ptol1idet C"''S'"t"S 
require that payment for services should include depreciation 
on all depreciable type assets that are used to provide 
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necessary services t"O medical assistance recipients. This 
includes assets that may have been fully (or partially) 
depreciated on the books of the provider, but are in use at 
the time the provider enters the program . The useful lives of 
such assets are considered not to have ended and depreciation 
calculated on the revised extended useful life is allowable . 
Likewise, a depreciation allowance is permitted on assets that 
are used in a normal standby or emergency capacity . If any 
depreciated per sonal property asset is sold or disposed of for 
an amount different than its undepreciated value, the 
difference represents an incorrect allocation of the cost of 
the asset to ~· the facility and must be included as an 
adjustment ±n a gain or loss on the cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation, including 
depreciation options made available for income tax 
purposes, are unacceptable. The method and procedure for 
computing depreciation must be applied on a basis 
consistent from year to year and detailed schedules of 
individual assets shall be mainta i ned . If the books of 
account reflect depreciation different than that submitted 
on the cost report, a reconciliation must be prepared by 
the facility. 

b . Th-e useful r±f-e o-f 1S depreciable =rl ±s determined -in 
the -1-±ght o-f the provider's e.<per~ence and the general 
nature o-f the =rl and other pertinent dat-a-:- Providers 
shall project a useful life at least as long as the useful 
life guidelines published by the American hospital 
association. A longer useful 1-±fe nnry ~ ttS"ed-:- Wh-en the 
useful r±f-e selected differs significant}~ -from tiTat 
established by the guidelines, the deviation nn:rst be mrs-e-d 
on couviucing reasons supported by adequate documentation. 
Th-e depzecialion options tn"a"d-e available for income t-a-x 
purposes, offer e d tnTd-er tiTe 'd'S"S"et 

depreciation ratTg"e s~stem. nnry not be 1l"S'e"d for purposes o-f 
reimbursement . A composite useful -1-i:-fe nnry ~ 1l"S'e"d for 'd 

eT-ass or grottp o-f assets The provider may choose to use a 
composite useful life of ten years for all equipment and 
four years for vehicles. With the exception of assets 
purchased prior to July 1, 1989, all assets must be 
depreciated using the same methodology. 

3. Acquisitions. 

a. If a depreciable asset or special assessment has, at the 
time of its acquisition, an estimated useful -1-i:-fe o-f rl 

~ two years and a historical cost of at least one 
thousand dollars, its -cost must be capitalized and 
depreciated over the estimated useful life of the asset. 
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Cost during the construction of an asset, such as 
architectural, consulting and legal fees, interest, etc., 
should be capitalized as a part of the cost of the asset. 

b. All repair ~ or maintenance costs in excess of five 
thousand dollars per project on equipment or buildings 
must be capitalized and depreciated over the remaining 
useful life of the equipment or building repaired or 
maintained, or one-half of the original estimated useful 
life, whichever is greater . 

4. Proper records will provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable 
patient related resident-related cost. Tagging of major 
equipment items is not mandatory, but alternate records must 
exist to satisfy audit verification of the existence and 
location of the asset s . 

5 . &zrs±s £or depreciation. 

'!!r. Depreciable ~ nray TT'O't- e.<ceed the ±-ower o-f:-

+++ Current reproduction ~ -l-es-s straight line 
depreciatiott over the i-±fe o-f the ~ t-o the t-±nte 
o-f purchase, 

~ h±r market va-1-tte at t-±nte o-f pur chase, 

+-3-t fn the ccrs-e o-f a t 1 a de itt , the = o-f the b-o-ok V'!rl:tte 
o-f the trade itt p-1-= the =it ~ o-r 

-f.'t-t fn the C'd'S'e o-f ass e t s wh±clt have ~ p 1 e v io as 1 y 
'O'WTTe"d by a Ito s p it a 1 , OT fa c il it y , 'd'tTd £or wh±clt SttCtt 
hospital o-r facility h= 1 eceived payment, £or 
services provided t-o recipieuts 'CTf benefits tt't1"der 
t-±t-1-e *Vf-H Hiedicar e l o-r *Ht H1edicaid l o-f the 
Social Security Act. at a rate wh±clt reflects 
depreciation e.<pense concerning tho-s-e assets, the 
allowable acquisition C"O"St o-f SttCtt assets t-o the 
£±rst owner on or a-fter d-u-1-y i-th +9-&4-:-

b7 For purposes of this chapter, donated assets may be 
recorded and depreciated based on their fair market value. 
In the case where the provider's records do not contain 
the fair market value of the donated asset, as of the date 
of the donation, an appraisal must be made. The appraisal 
will be made by a recognized appraisal expert and will be 
accepted for depreciation purposes . The facility may 
elect to forego depreciation on donated assets thereby 
negating the need for a fair market value determination. 
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C7 6. Purchase of a facility and its depreciable assets as an 
ongoing operation . 

+++a. Determination of the cost basis of a facility and its 
depreciable assets of an ongoing operation depends on 
whether or not the transaction is a bona fide sale. 
Should the issue arise, the purchaser has the burden of 
proving that the transaction was a bona fide sale. 
Purchases where the buyer and seller are related 
organizations are not bona fide. The cost basis of a 
facility and its depreciable assets acquired as an ongoing 
operation is limited to the lowest of the following: 

~ill Current reproduction cost of the assets, depreciated 
on a straight-line basis over its useful life to the 
time of the sale; 

~ ~ Price paid by the purchaser (actual cost); 

+e7 {12 Fair market value of the facility or asset at the 
time of the sale; 

+d+ {il In a sale not bona fide, the seller's cost basis, 
less accumulated depreciation; or 

+e+ ~ With respect to sales made on or after July 18, 1984, 
the seller's cost basis less accumulated 
depreciation, plus recaptured depreciation. 

(6) In the case of assets which have been previously 
owned by a hospital, or facility, and for which such 
hospital or facility has received payment, for 
services provided to recipients of benefits under 
title XVIII (medicare) or XIX (medicaid) of the 
Social Security Act, at a rate which reflects 
depreciation expense concerning those assets, the 
allowable acquisition cost of such assets to the 
first owner on or after July 18, 1984. 

+r+ b. The seller shall always use the sale price in computing 
the gain or loss on the disposition of assets. 

+37 c. Appraisal guidelines. To properly provide for costs or 
valuations of fixed assets, an appraisal will be required 
if the provider: 

~ill Has no historical cost records or has incomplete 
records of depreciable fixed assets; or 

~ ~ Prior to July 18, 1984, purchases a facility without 
designation of purchase price for the classification 
of assets acquired. Prior to having an appraisal 
made, the provider must inform the state that it 
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intends to have the appraisal made. At this time the 
provider shall also set forth the reasons for the 
appraisal and will make available to the department 
the agreement between the provider and the appraiser. 
The appraisal agreement should contain the appraisal 
date, the estimated date of completion, the scope of 
the appraisal, and the statement that the appraisal 
will conform to the current medicare regulation on 
principles of reimbursement for provider cost~ 

+e+ {12 Limitation. With respect to purchases occurring 
before July 18, 1984, the department will recognize 
appraised value not to exceed cost basis for tax 
purposes. In all cases of major change, proper 
authority for expenditure shall be obtained. 

7. For rate years beginning on or after January 1, 1990, the 
department will recognize for depreciation purposes the 
difference of the actual purchase price of building and 
equipment for nonrelated party purchases finalized before 
July 1, 1987, and the cost basis established at the time of 
purchase. The department will continue to use the useful life 
and the cost basis established at the time the purchases were 
made in determining the basis of depreciation for a facility 
purchased as an ongoing operation on or after July 1, 1987. 
No adjustments will be allowed for any depreciable costs that 
exceeded the basis in effect for rate periods prior to 
January 1, 1990. 

67 8. Recapture of depreciation. 

a. At any time that the operators of a facility sell an 
asset, or otherwise remove that asset from service in or 
to the facility, any depreciation costs asserted after 
June 1, 1984, with respect to that asset, are subject to 
recapture to the extent that the sale or disposal price 
exceeds the undepreciated value. If the department 
determines that a sale or disposal was made to a related 
party, or if a facility terminates participation as a 
provider of services in the medicaid program, any 
depreciation costs asserted after June 1, 1984, with 
respect to that asset or facility, are subject to 
recapture to the extent that the fair market value of the 
asset or facility exceeds the depreciated value. 

b. The seller and the purchaser may, by agreement, determine 
which shall pay the recaptured depreciation. If the 
parties to the sale do not inform the department of their 
agreement, the department will offset the amount of 
depreciation to be recaptured against any amounts owed, or 
to be owed, by the department to the seller and buyer. 
The department will first exercise the offset against the 
seller, and shall only exercise the offset against the 
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buyer to the extent that the seller has failed to repay 
the amount of the recaptured depreciation. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ eFR ~ ~ 
Subpart 6 

75-02-06-04 . Interest expense. 

1. Geuetal. 

~ To be allowable under the program, interest must be: 

+++ a. Supported by evidence of an agreement that funds were 
borrowed and that payment of interest and repayment of the 
funds are required; 

+r+ b . Identifiable in the provider's accounting records; 

+a7 c. Related to the reporting period in which the costs are 
incurred; 

+4+ d. Necessary and proper for the operation, maintenance, or 
acquisition of the provider's facilities as set rartn ±n 
IICFA 15 paragraphs ~ and ~; 

+5+ e. Unrelated to funds borrowed to purchase assets in excess 
of ecrst or -f-a-±r market~ the depreciable cost basis 
established at the time of purchase and recognized under 
the provisions of section 75-02-06-03; and 

+tr+ f. When representative of borrowing for the purpose of making 
capital expenditures for assets that were owned by any 
other hospital or facility on or after July 18, 1984, 
limited to that amount of interest cost which such 
hospital or facility may have reported, for medicaid 
ratesetting purposes, had the asset undergone neither 
refinancing nor a change of ownership. 

07 2. In such cases where it was necessary to issue bonds for 
financing, any bond premium or discount shall be amortized 
over the life of the bond issue. 

~ 3. Interest paid by the provider to partners, stockholders, or 
related organizations of the provider is not allowable as a 
cost. Where the owner loans funds to a facility, the funds 
are considered capital, rather than borrowed funds. 

3--7 Interest on restricted g±ft-s w±t± b-e healed ±n a mallller 
consistelll rith IICFA 15. Section 600-:-
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4. If a f acili ty i ncur s in terest expen se because of l ate payme nts 
by patients for res ide nt serv i ces and charges t+re patients a 
se r vi ce charge or in terest f or late payments, such income must 
be offset against i nterest expense. If no interest exp ense is 
in curred by t he f ac i lity because of l ate payments by patieuts 
f or r esi dent service s, i nterest charges pa i d by t+re patieuts 
mus t be offse t against admin istrative expense . 

5 . fuuded depreciation . 

a-:- funding o-f depreciation ±s t+re practice o-f setting ~ 
cash or other liquid assets. ±n a rand separate £rom t+re 
geueral -ftrm:i-s o-f t+re provider , t-o be~ £or replacement 
o-f t+re assets depreciated . or £or other capital purposes . 
The deposits a-reo ±n effect, m-a-tte £rom t+re ca-sh generated 
by t+re llOllcaslt expense depreciation . 

b-:- Deposits t-o t+re funded depreciation account 1!n:"e' generally 
±n an amount 'E"qt1"d"l- t-o t+re depr ec ia t ion e .<pense char ged t-o 
C"0"St-s e-ach yecn:-:- fu -crrci-e'r t-o qUal i fy 'for rl± p r 0 v is i01 IS 

o-f funded depreciation. t+re minimum deposits, exclusi11e o-f 
interest income tu t+re accoaJtt , tn"tt"S't b-e f±fty per ceut o-f 
t+re depreciatiou e ApeJtsed that yecn:-:- Deposits ±n excess 
o-f a ccumulated depreciation 1!n:"e' allowable . howe ver , t+re 
interest income genera ted by t+re "c .<h a" deposits w±H be 
coJtsidered = a reductiou o-f allowable interest e .<pense . 
Th-i-s provision ±s recommettded a-s a nte"a1TS o-f conserving 
-ftrm:i-s £or t+re replacemettt o-f depreciable assets anrl 
purchase o-f capital assets . ft ±s expected that t+re -ftrm:i-s 
w±H b-e invested t-o earn revenues . The revenues generated 

by th-±s iuoestmettt w±H n-ot be cottsidered = a reduction 
o-f allooe~able interest e.<pense ±f t+re earned interest o-r 
other ittcome on t+re in vestmettt remains ±n t+re funded 
depreciatioJt accouJtt. 

C"7 HoJttldy or atmual deposits represeJttiJtg depreciat i oJt tn"tt"S't 
be ±n t+re futtded depreciatiott account £or s-±x months or 
l1tV'rE' t-o be cousidered a-s va±-±d fundittg transactions . 
Deposits o-f f-e-s-s than 'S"±:-< rnott tits 1!n:"e' n-ot eligible £or t+re 
benefits o-f a futtded depreciation accouttt. lloweoer . ±f 
deposits ittoested before t+re six moJtth period remain ±n 
t+re account a-fter t+re si .. < mouth period, t+re investment 
inc orne £or t+re ent he period w±H n-ot reduce t+re a l lowable 
interest e.<peused ±n that period . !f-ot-af- fuuded 
depreciation ±n e .. <cess o-f accumulated depreciation on 
p a tient relat e d assets w±-rr be cottsidercd = ordinar y 
inoestmettts and the income therefrom w±H be ~ t-o 
offs e t inlet est e.<pense . 

d-:- \H thdrawals £or the acquisitiott o-f capital assets , t+re 
paymeut o-f mortgage principal on the-s-e assets and £or 
other capital e.<peuditures 1!n:"e' on a first in , first out 
basis . \H thdrawals £or geueral operating purposes or £or 
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-h:nm-5 t-o the general fund ~ nra-de on a last in , first out 
bas is. .. Stteh i:-o'dn-s rm:rst meet the "necessary 'dnd proper " 
requirements fur need 'V"f the ~ Interest p-a-iU £rom the 
general fund t-o the funded depreciation account on the 
iv'dn ±s 'dTt allowable eo-st. except 'd'S mentioned -±n 
s ub d iv is ion e;- where the de p o s i t h-a-s not b-een -±n the fund 
fur the six month period , the interest p-a-iU on the iv'dn ±s 
not 'dTt a 11 ow ab 1 e ea-st-:- bcrans nra-de t-o the g e 1 1 e r al fund JltdY 

not be nra-de fur a per io d 'Or t-erm wh±ett ±s 101 1g e r th'dn 
three years. Documentation on prevailing interest rat-es 
'dt the t-ime 'V"f the iv'dn shaH be 111a it 1 t a it 1e d on fi±-e-7 Ttre 
necessary mTd proper requirements s-et -forth -±n JICFA 15 
par ag r apl1s ~ mTd ~ w±H -app±-y t-o rl± hYan-s m-ade-:-

e-:- 'fh-e pro~ider JltdY u-s-e the fund-s -±n the funded deprecia tion 
account fur purposes O"'ther th'dn the improvement , 
replacement, 'Or e.<pansion 'V"f facilities 'Or equipment 
related t-o patient e'dr'e7 However , allowable interest 
e .<penses fur the period 'V"f withdrawal w±H be 1 educed t-o 
adjust fur offsets not nm-d-e -±n prio-r yea-rs fur earnings 
applicable t-o SttCtt funds. Fo-r e.<ample , ±f' the pro~ider 
withdraws fund-s eqmrl- t-o two years' deposits , ttri1Tg the 
last in , first out method , any eauungs applicable t-o 
the-s-e deposits during the two year period are applied 'd'S a 
reduction 'V"f interest e.<pense incurred during the per i od 
'V"f withdrawal . When funded depreciation accounts are u-s-ed 
fur capital mTd noncapital purchases , the t-ota± inte r est 
income w±H be offset . 

f-7- When Jlt01TeY ±s borrowed t-o fund depreciation, interest p-a-iU 
by the pro~ider on the Jlt01TeY borrowed fur th±s purpose ±s 
not 'dTt allowable ea-st-:-

g-:- Funded depreciation ±s t-o be u-s-ed b-oth fur the replaceme nt 
'V"f e .<isting assets 'dnd fur e.<pansion . Ttte-s-e fund-s rm:rst be 
u-s-ed fur a±± capital outlays -±n e.<cess 'V"f otTe thousand 
dollars e.<cept w-ith regard t-o tho-se assets purchased 
e .<clusively w-ith donated funds , 'dnd ca1mot be 1 estr ict e d 
fur a specific "Or future purpose . e .. <ample , 

restricting the account i:"' funding depreciation fur 
"building" wotrl-d negate the intent 0-f funding depreciation 
'd'S defined by th±s section. 

h-:- When capital purchases ~ nra-de w-ith borrowed fund-s rather 
th'dn Tttnd-s £rom the funded depreciation account , the 
entire interest income fur funded depreciation w±H be 
offset ttp t-o the entire interest expense. Rep aymen t of 
ope r at i ng l oans must be made wi thi n th ree ye ar s of the 
borrowing. 

6. For the purposes of th i s section , 11 nec es sary 11 mea ns that 
the i ntere st is i ncurred on a l oan made t o satisfy a 
f i nancial need of the fac ili ty and , f or a purpos e 
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reasonably related to resident care, and 11 proper 11 means 
that the intere~t is incurred at a rate not in excess of 
what a prudent borrower would be obliged 
arm's-length transaction. 

to pay in an 

7. Interest must be paid to a lender that is not related to 
the borrower except for funds borrowed in accordance with 
section 75-02-06-04.1. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)~ 
~ erR Part -~M-T-; s ubp at t e 

75-02-06-04.1. Funded depreciation. 

1. Funding of depreciation is the practice of placing funds, 
including nonborrowed bond reserve and sinking funds, in a 
segregated account for the acquisition of depreciable assets 
used in rendering resident care or for other capital purposes 
related to resident care. Other capital purposes include 
capital debt liquidation, such as principal payments for bonds 
and mortgages. 

2. All prov1s1ons of this subsection must be met in order to 
qualify as funding of depreciation. If the provisions are not 
met, income earned on investments will be offset to interest 
expense. 

a. The action to fund depreciation must be approved by the 
appropriate managing body of the facility. 

b. The fund or funds must be clearly designated in the 
facility's records as funded depreciation accounts. 

c. The total market value of the funded depreciation fund, 
including loans made pursuant to subsection 5, must be 
available, unless contractually committed as provided in 
subsection 8 or 9, on an as-needed basis for the 
acquisition of the facility's depreciable assets used to 
render resident care, or for other capital purposes 
related to resident care. Loans made from funded 
depreciation must be available. 

d. Income earned on investments in the fund must be deposited 
in and become part of the funded depreciation account. 

e. Deposits to the funded depreciation account must remain 
for six months or more to be considered as funded 
depreciation. Deposits of less than six months are not 
eligible for the benefits of the funded depreciation 
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account. Investment income earned prior to elapse of the 
six-month period will not be offset unless the deposits 
are actually withdrawn. 

f. Funded depreciation may not be restricted for a specific 
or future purpose. 

g. When a provider invests or transfers the assets of the 
fund to a home office of a chain organization, or the 
motherhouse or governing body of a religious order or to 
other related parties, these assets are considered to be 
the facility 1 s funds and are subject to all provisions of 
this section . 

3. Total funded depreciation from deposits in excess of 
accumulated depreciation on resident-related assets will be 
considered as ordinary investments and the income therefrom 
will be used to offset interest expense. 

4. Withdrawals for the acquisition of capital assets, the payment 
of mortgage principal on these assets, and for other capital 
expenditures are on a first-in, first-out basis. Withdrawals 
for general operating purposes or for loans to the general 
fund are made on a last-in, first-out basis. 

5. The facility may borrow from funded depreciation to obtain 
working capital for normal operating expenses used for 
resident care. In addition, the facility may borrow from 
funded depreciation accounts of related nursing and hospital 
facilities if the funded depreciation accounts of the related 
facilities are maintained in accordance with HCFA-15, 
section 226. The interest incurred by the general fund is 
allowable provided the loans are necessary and proper, and 
provided the funds withdrawn have met the six-month funding 
requirement. If the funds withdrawn do not meet the six-month 
funding requirement, interest paid on the loan is not an 
allowable cost . 

6. Interest paid by the general fund to the funded depreciation 
account is not an allowable cost if the facility borrows the 
funds to acquire depreciable assets. The facility is expected 
to use funded depreciation for that purpose. 

7 . Deposits of funds into the funded depreciation account must be 
first applied to reduce loans outstanding from the funded 
depreciation account to the general fund. Until such loans, 
including related-party loans, are repaid in full, funds 
deposited in the funded depreciation account will be 
considered as repayments on the loans and any subsequent 
interest expense of the general fund to the extent of the 
repaid loans is not allowable. 
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8. Available funded depreciation must be withdrawn and used 
before resorting to borrowing for the acquisition of 
depreciable assets or other capital purposes. Because it is 
frequently difficult to time a bond offering or other 
borrowing to coincide with the exhaustion of available funded 
depreciation, it is sufficient if available funded 
depreciation is contractually committed to and expended during 
the course of construction. 

9. Funds are considered available unless committed, by virtue of 
contractual arrangements, to the acquisition of depreciable 
assets used to render resident care, or to other capital 
purposes. Borrowing for a purpose intended by funded 
depreciation is unnecessary to the extent funded depreciation 
is available. Thus, interest expense for borrowing up to the 
amount of available funded depreciation is not an a l lowable 
cost. 

10 . When funded depreciation is used by the facility for other 
than the acquisition of depreciable assets, other capital 
purposes related to resident care, or loans to the general 
fund for current operating costs, the income earned on these 
funds while on deposit in the funded account will be adjusted 
in the report year the withdrawal was made. The ad j ustment 
will include all offsets not made in prior reporting periods 
for earnings applicable to these funds. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-05. Compensation. Compensation may b-e included ±n 
allowable pr ov icier C'O"St-s O"tTl-y t-o the e.<lent ttnrt ±t represents 
reasonable remuneration f-o-r managerial, administrati~e. professional, 'O'r 

otiTer services related t-o the operation o-f the facility and tendered -in 
comtection w±th patient~ Services wh±ch ~not related either t-o 
direct 'O'r indirect patient c-are ~ pr imat ily accomplished f-o-r the 
purpose o-f mauagiug or improving the owltet 1 s financial investment and 
~not allowable. &at-a necessary t-o establish the tendering o-f patient 
c-are nnrst iliclude the hours, types, and valuatioli ha-s-i-s o-f the W'O'rlc 
performed. 

1. Reasoliableliess requires ttnrt the compensation allo10ance b-e 
=eh an amoulit = 'IV'O'tt±-d otdiliatily b-e pa-i-d f-o-r comparable 
ser~ices by comparable ilistituliolis depeliding up-on the £a-ct-s 
and circumstances o-f ecreh ~ Reasonableness aTs-0' reqaires 
ttnrt functions performed be necessary -±n that-, had the 
setoices not been tendered, an institution 'IV'O'tt±-d have had t-o 
employ another pcrsolt t-o pexform t+rem-:- =fhe settrices nnrst be 
perlineiil t-o 
iiistitution. 
compensation. 

the operatioii and S'Otl'n'd coiiduct 
=fhe facility sha-1± demolislrate reasonableiiess o-f 

=fhe department may tr'S"e' internal xeveJttle sexvice 
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guidelines a-s th-e bas-i-s £o-r determining reasonableness 
Compensation for top management personnel, which is allocated 
or directly assigned to a facility, will be limited to the 
highest market-driven compensation of an administrator 
employed by a freestanding facility during the base year as 
indexed forward. 

2. Items which are considered compensation mm includable -±n the 
t-est £o-r reasonable compensation receil"led by any person 
identified -±n sabsectiou 3 include, but are not lim i ted to, 
the following: 

a. Salary amounts paid for managerial, admin i strat i ve , 
professional , and other services . 

b. Amounts paid by the iustitatiou facility for the personal 
benefits of the person, e.g., housing allowance , flat-rate 
automobile allowance. 

c. The cost of assets and services which the person receives 
from the iustitation facility . 

d. Deferred compensation (pension and annuities). 

e. Supplies and services for the personal use of the person . 

f. The cost of a domest i c or other employee who works in the 
home of the person. 

g. Life and health insurance premiums paid for the person. 

3. Persons compensation 
sabsection iuclade, bttt are rrot limited to:-

'8'-:- The provider's administrator. 

Jr.- 1'\ny person who h= an interest -±n the facility a-s a~ 
ptoprietor, partner, corporate stockholder, -err organizer 

o-f a nonprofit corporation. 

c-:- 1'\ny person who occapies any position en th-e ptol?ider's 
gol?etuing ~ OT group, howel?et constitated . 

d-:- flm:y person who ±sa bondholder OT creditor, OT an officer 
-±n a corporate bondholder OT creditor, t-o whom OT wh-ich 
the ptol?idet ±s obligated to pay -±n excess o-f £±ve 
thousand dollars. 

e-:- 1'\ny pet sou who has an owner ship inter est ±1T7 OT ±s an 
officer o-f-; any related organization . 

. £--;- Any person within th-e th±rd degree o-f relationship to any 

pet sou identified -±n subd i 17 is ions a t!ti oagh e-;-
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~ Ttte department w±H establish -a i-im±t on allowable 
administrator compensation . fuT administrator I espons ible 'for 
-a facility o-f Te-s-s tiTan seventy five b-et! capacity shaH b-e 
subject t-o '01Te limit . Ttte department shaH ~ -an 
additional amount 'for e-ach additional b-et! ±n establishing 
limits 'for -an administrator responsible 'for -a facility o-f -a 
bed capacity o-f seventy five 'VT larger. m establishing 
limits, the department shaH consider the salaries prid t-o 
administrators o-f N-orth Dakota facilities operated 'OT managed 
by otgauizations wh-±eh opezate or manage at ~ tooent:v 
nursing facilities, whetever located. Any limits imple1nented 
±n section 75 92 96 16 w±H a-l-so app-ly t-o compensation. 
Reasonable compensation for a person with a least five percent 
ownership, persons on the governing board, or any person 
related within the third degree of kinship to top management 
personnel must be considered an allowable cost if services are 
actually performed and required to be performed. The amount 
to be allowed must be an amount determined by the department 
to be equal to the amount normally required to be paid for the 
same services if provided by a nonrelated employee. 
Reason ableness also requires that functions performed be 
necessary in that, had the services not been rendered, the 
facility would have to employ another person to perform them. 

History: Effective September 1, 1980 ; amended effective July 1, 1981; 
December 1, 1983; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24 . 4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T 
~ erR P-art ~ Subpart 6 

75-02-06-06.1. Home office costs. 

1 . Home offices of chain organizations vary greatly in size, 
number of locations, staff, mode of operations, and services 
furnished to their member facilities. Although the home 
office of a chain is normally not a provider in itself, it may · 
furnish central administration or other services such as 
centralized accounting, purchasing, personnel, or management 
services . To the extent that the home office furnishes 
services related to resident care to a facility, the 
reasonable resident-related costs, not to exceed actual costs 
of such services, are includable in the facility•s cost report 
and are includable as part of the facility•s rate. 

2. Where the home office makes a loan to or borrows money from 
one of the components of a chain organization, the interest 
paid is not an allowable cost and interest income is not used 
to offset interest expense . 

3. Home office costs incurred for expansion of a chain 
organization must be directly allocated to the appropriate 

600 



component of the chain. The costs of abandoned plans are not 
allowable. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04. 50-24 . 4-02 
Law Implemented: NDCC 50-24 . 4; 42 USC 1396a(a)(13) 

75-02-06-07. Related organization. 

~ Costs applicable to services, facil i ties, and supplies 
furnished to a provider by a related organization may not 
exceed the lower of the cost to the related organization or 
the price of comparable services, facilities, or supplies 
purchased elsewhere primarily in the local market . Providers 
shall identify such related organizations and costs in the 
cost report. ftn appropriate statement o-f 'C"Orl mnf allocations 
sh1rl-l be submitted rittt tiTe annual 'C"Orl report. For 'C"Orl 

reporting purposes, management fee-s W"'±TT be considered -a-s 
administrative costs. 

2:-:- A clnri:n organization consists o-f a gro-ttp o-f two 'OT 1ltOTe health 
=re facilities wh±eh are owned, leased, 'OT through any -crthe-1.
device controlled by one business entity. Th-i-s includes n'Ot 

01Tl-y proprietary chains bttt rlso chains operated by various 
religious and ot+re-r charitable organizations. 

3-:- Home offices o-f clnri:n organizations v-ary greatly -in rire-;
Jtumber o-f locations, staff, t1tO'de o-f operations, and services 
furnished t-o tiTe±r member facilities. Although tiTe lnnTre 
office o-f a: clTa±n ±s normally not a provider -in itself. ±t may 

furnish t-o tiTe individual provider, central administration 'OT 

-crthe-1.- services st:teh '!f'S centzalized accounting, purchasing, 
personnel, o-r mauagemeut services . enTy the ITome officers 
actual 'C"Orl o-f providing st:teh services ±s includable -in tiTe 
provider's allowable eo-st-s tind-e-r tiTe program. -ftny services 
provided by tiTe hom-e office wh±eh are a:-1-s-o included -in 
reported eo-st-s a:-s payments t-o a:n outside provider W"'±TT be 
considered a: duplication o-f eo-st-s mnf not be allowed. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24 . 4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ eFR Pa:rt ~ 
Subpart 6 

75-02-06-08. Rental expense paid to a related organization. 

~ A provider may lease a facility from a related organization 
within the meaning of the ratesetting principles o-f 
reimbursement. In such case, the rent paid to the lessor by 
the provider is not allowable as cost unless the rent paid is 
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less than the allowable costs of ownership. The provider, 
however, may~clude allowable costs of ownership of the 
facility. These costs are depreciation, interest on the 
mortgage, and real estate taxes. 

Z:7 m ~ tv b-e cousidered an allowable co-st-;- the ho11te office 
eorl mttst b-e dit ec lly r ela led tv ttro-s-e set vices performed £'OT 

iudividual providers mTd relate tv palieul =re-:- l'\n 
appropriate siTa-re o-f iudhect C'O"S't-s w±i± rlso b-e considered . 
Documentation = tv ~ or services provided mttst b-e 
available tv substantiate 'C"'"St-:-

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987: January 1, 1990. 
General Authority: NOCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 
~ €FR Part ~ Subpart e 

b-:-

75-02-06-09. Taxes. 

1. Genet al. 

~ Taxes assessed against the provider, in accordance with the 
levying enactments of the several states and lower levels of 
government and for which the provider is liable for payment, 
are allowable costs . 'fzor..c e.<pense may not include fines, 
peualties, or tho-se ~ listed -in subsection Z:7 

2. Whenever exemptions to taxes are legall y available the 
provider is to take advantage of them. If the provide r does 
not take advantage of available exemptions, the expense 
incurred for such taxes is not recognized as an allowable 
C'O"S't-s cost under the program. 

X:-;- The following la.<es , wh±eh are le~ied on providers , are not 

allowable = C'O"S't-s~ 
a-7 Federal income mTd e .<cess pt ofit ta.<es, including ~ 

interest or penalties p<!r"irl thereon. 

b-:- Sterl-e or To-ca-r income and e..<cess pxofit ta..<es . 

±n conltection w-ith financing, refinancing , or 
refunding operation , 'S'tt'Ch a-s ~ ±n tiTe issuance o-f 
bouds, properly transfers , issuance or tr ansfet s o-f 
stocks. etc-:- Generally. ttTese C'O"S't-s are either amortized 
over the T±fe o-f the securities or depreciated over the 
T±fe o-f the asset. 'fhcy are not-; however , recognized a-s 
t-<rx e..<peiise. 

e.<emptions are available tv the provider. 
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e-;- Special assessments on -hm-d wh-i-ch represent capital 
improveJAenls, 'S'tt'e'h a-s- sewers, water, and pavement, 1'ft"tt"S"t- be 
capitalized and may he depreciated ~ the±r useful T±fe7 

£-7- ~ on property wh-i-ch ±s not ttS'e'd -±n ttre provisio1r o-f 
coveted services. 

!J7 Taxes, 'S'tt'e'h a-s~ taxes, levied against ttre patient and 
collected and remitted by the provider . 

lr.- Self employmeut (FICA) ~ applicable t-o iudiv idual 
proprietors, patliters, members 'O'f a jo-int venture, e-+:e-:-

3. Special assessments in excess of one thousand dollars, which 
are paid in a lump sum, must be capitalized and depreciated . 
Special assessments not paid in a lump sum may be expensed as 
billed by the taxing authority. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T 
£rZ; erR Pa-rt ~ Subpart 6 

75-02-06-10 . Bad debts. fra-d debts, charity, and coat tesy 
allowauces nray not he iucluded -±n allowable costs. 

1. Bad debts for charges incurred on or after January 1, 1990 , 
and fees paid for the collection of those bad debts, are 
allowable provided all the requirements of this subsection are 
met : 

a. The bad debt results from nonpayment of the payment rate 
or part of the payment rate. 

b. The facility documents that reasonable collect i on ef forts 
have been made, the debt was uncollectible, and there is 
no likelihood of future recovery. Reasonable collection 
efforts include pursuing all avenues of collection 
available to the facility, including liens and judgments. 
In instances where the bad debt is owed by a person 
determined to have made a disqualifying transfer or 
assignment of property for the purpose of securing 
eligibility for medical assistance benefits, the facility 
shall document that it has made all reasonable efforts to 
secure payment from the transferee, including the bringing 
of an action for a transfer in fraud of creditors . 

c . The collection fee does not exceed the amount of the bad 
debt. 
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d. The bad debt does not result from the facility's failure 
to comply with federal and state laws, state rules, and 
federal regulations. 

e. The bad debt does not result from nonpayment of a private 
room rate in excess of the established rate or charges for 
special services which are not included in the established 
rate. 

f. The facility has an aggressive policy of avoiding bad debt 
expense which will limit potential bad debts. The 
facility shall document that the facility has taken action 
to limit bad debts for individuals who refuse to make 
payment. In no instances may allowable bad debt expense 
exceed one hundred twenty days of resident care for any 
one individual. 

2. Finance charges on bad debts which are allowed in subsection 1 
are allowable if the finance charges have been offset as 
interest income in prior years. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 
~ €FR flart:-~ Subpart 6 

75-02-06-11. Startup costs. In the first stages of operation, a 
new institution facility incurs certain costs in developing its ability 
to care for patients residents prior to admission o-f patients. Staff is 
obtained, organized, and other operating costs are incurred during this 
time of preparation which cannot be allocated to patient resident care 
during that period because there are no patients residents receiving 
services. Therefore, ±t ±s proper ttrat 'S't%'eh actual costs, commonly 
referred to as startup costs. Such costs are commonly referred to as 
startup costs. Actual allowable startup costs may be considered as 
deferred charges under the program and allocated over a number of 
periods which benefit from such costs. Where a pro~ider facility has 
properly capitalized startup costs as a deferred charge, amortization o-f 
'S't%'eh the startup costs will be recognized as allowable costs depreciated 
amorttzed over sixty consecutive months starting with the month in which 
the first patient resident is admitted fur heatment. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 
~ €FR flart:- ~ Subpart 6 

75-02-06-12. Adjustment to 'C"'"St and 'C"'"St limitation. Reasonable 
patient :telated 'C"'"'S't"S' wrl± b-e dete:tmined ±n acco:r:dance w-ith health ~ 
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fillallcing administratiou manual +5 (JICFA 15) -and instructions issued by 
the depattment. Any conflict between the pLovxsxon o-f IICFA 15 -and 
insh actions issued by the depai tmcnt w±l-1- b-e conholled by the 
inshuctiollS issued by the depaLtment Offsets to cost . 

1. Iucome t-o offset eo-st-:-

87 Several items of income t-o the home, whether in cash or in any 
other form, will be considered as offsets against various 
costs as recorded in the books of the facility. Any income 
which is received by the h-vTrte £o-r Leimbutsements o-f C"''St 

facility, with the exception of the~ da±±y established 
rate, income from payments made under the Job Training 
Partnership Act, and income from charges to private pay 
pat iett t s £o-r eare -it-ems wh-±clt <n-e ittc 1 udc d -±n the t-±t-1-e *HE 
rate residents for private rooms or special services, will be 
offset against costs. Any Leimbutsement rrot listed below, 
wh-±clt m<'l'Y b-e c 1 ass if ie d a-s an o ffs c t , nn:rst b-e 'S'hown a-s =cit on 
the C"''St IepoLt -and C"CTSt-s Ieduced accotdingly. -I-t-ems o-f 

ill come , whet he I -±n ~ "VT -±n any other -fo-rnr. t-o offset C"''St 

include. bttt ~ rrot limited t-o-; the following mTd-; -±n the 
~ that income e.<Ceeds costs, nn:rst b-e offset t-o 1!d± C"CTSt-s 

on the ~ o-f petceutagc o-f t-otrl Lemaining nonoffset C"CTSt-s 

up to the total of the appropriate actual cost . If actual 
costs are not identifiable, income will be offset up to the 
total of costs described in this section. If costs relating 
to income are reported in more than one cost category, the 
income must be offset in the ratio of the costs in each cost 
category . These sources of income include, but are not 
l i mited to: 

+-H a . 11 Activities income 11
• Income from the 

department and the gift shop will be offset 
costs. 

activities 
to activity 

-E--r+ "Confections income" Al± iltC 0 Ill e from the S'l!"l-e o-f 

P"V'P" can d 9 , "VT ottrer it ems . 

-t-37 b . 11 0ietary income 11
• Amounts received from or on behalf of 

employees, guests, or other uoupatients nonresidents for 
lunches, meals, or snacks will be offset to dietary costs. 

~ c . 11 0rugs or supp 1 i es i ncome 11
• Amounts received from 

employees, doctors, or others not admitted as patieuts 
residents will be offset to nursing supplies. 

+57 d . 11 Insurance recoveries income 11
• Any amount received from 

insurance for a loss incurred shall be offset against 
~ tepottcd -±n the cunent ~ the appropriate cost 
category, regardless of when the cost was incurred, if the 
facility did not adjust the basis for depreciable assets. 
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+-&+ e. "Interest or investment income". Interest received on 
in~:~estment investments, except amounts allowable as- earned 
on funded depreciation or from earnings on ltoncommingled 
gifts where the identity remains intact, shall be offset to int~e-r_e_s~t--e_x_p_e_n_s_e-.--~--~------~~~--~~--~--~~~ 

f-!H- f. 11 Laundry income". A 11 amounts received for services 
rendered to or on behalf of employees, doctors, or others 
will be offset to laundry costs. 

+&+ .9._:_ "Private duty nurse reimbnrsemenl: income". MI-
reintbnrsement Income received for the providing of a 
private duty nurse will be offset to nursing salaries. 

+97 "Pntchase discounts". ;Ad:± discounts t eceh ed £rom 
,enders on pnrcltases inclnded ±n costs. 

"Rebates and :r:efattds income". 
e.ocp ens e "O"r c-o-st ±tents l1tttSt be 
appropriate eost7 

A:motmts recei,ed on 
offset against the 

+-l+t h. "Rentals of nnrsing hv1ITe facility space income". :Any 
revenues Income received from outside sources for the use 
of nnrsing hv1ITe facility space and equipment will be 
offset to property costs. 

++£+ i. "Telegraph and telephone income". MI- revennes Income 
received from patients residents, guests, or employees 
will be offset to indirect costs. Income from emergency 
answering services need not be offset. 

+4-5-t ;Ad:± l:herap:y and oth-er professional services revenne 
nnless services tendered t-o medical assistance 
program eligible patients and ontpal:ienl:s are 
identified and tevenne £rom th-o-se services offset t-o 
the related eost7 

j. "Therapy income". Income from medicare part B and 

k. 

outpatient services will be offset to therapy costs. If 
therapy income is not identified by source, all therapy 
income will be offset. 

"Vending income". Income from the sale of beverages, 
candy, or other items will be offset to the cost of the 
vending items or, if the cost is not identified, all 
vending income will be offset to administrative costs. 

1. "Bad debt recovery". Income for bad debts which have been 
previously claimed shall be offset to administrative costs 
in the year of recovery. 

m. "Other cost-related income". Miscellaneous income, 
including amounts generated through the sale of a 
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previously expensed or depreciated item, e.g. , supplies or 
equipment, must be offset to the cost category where the 
item was expensed or depreciated. 

b7 2. Payments to a provider by its vendor will ordinarily be 
considered treated as purchase discounts, allowances, refunds, 
or rebates in determining allowable costs tmd-er the program 
even though these payments may be treated as 11 contributions 11 

or 11 unrestricted grants 11 by the provider and the vendor . 
However, such payments may represent a true donation or grant . 
Examples include, but are not limited to, when : (1) they are 
made by a vendor in response to building or other fundraising 
campaigns in which communitywide contributions are solicited ; 
or (2) t+rey -are ±n addition t-o discounts , refunds. or rebates, 
wh±eh lnrve b-een customarily allowed tmd-er arrangements between 
tiTe pro~ider anti tiTe ~endor, +3-t the volume or value of 
purchases is so nominal that no relationship to the 
contribution can be inferred~ +# the contributor ±s not 
engaged ±n business w±th tiTe pro~ider or a facility related t-o 
the pro~ider . The provider must provide verification, 
satisfactory to the department, to support a claim that a 
payment represents a true donation. 

C7 3. Where an owner or other official of a prov ider directly 
receives from a vendor monetary payments or goods or services 
for the owner's or official's own personal use as a resu l t of 
the provider's purchases from the vendor, the value of such 
payments, goods, or services constitutes a type of refund or 
rebate and must be applied as a reduction of the provide r 's 
costs for goods or services purchased from the vendor . 

d7 4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances , 
refunds, and rebates must be credited to the costs of the 
provider in accordance with the instructions above. These 
should not be treated as income of the central purchas i ng 
function or used to reduce the administrative costs of that 
function. Such administrative costs are, however , properly 
allocable to the facilities serviced by the central purcha si ng 
function. 

e-7 5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

+++ "Purchase discounts" include ca-sh discounts, trade, 
and quantity discounts . .11£a-sh discount" ±s £or 
prepaSJing or payiug within a certain t-ime o-f receipt 
0'£ iuvoice. "Trade discount" ±sa reduction o-f eo-st 
granted cer lain customers. "Quantity discounts" are 
reductions o-f priee because o-f the rlre o-f the order . 
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pursuant t-o N-o-rth Dakota Century €-o-de section 44 98 94 and t+re 
facility supports t+re travel C"'"S't-s rittt sufficient 
documentation t-o establish t-h-at t+re purpose o-f ttre travel ±s 
related t-o patient c-are-:-

6-:- The ~ tnri:d t-o members o-f a L=rd o-f directors £01:' meetings 
at tended shaH be alloNed ±n mt amount m:rt t-o exceed th-e 
compeusatiou ~ per day-; 

council, pursuant t-o N-o-rth 
54 35 19 , p±tts travel at ~ 

alloNed pursuant t-o N-o-rth 

t-o members o-f th-e legislative 
Century e-o-de section Dakota 

r<rt-e m:rt t-o e..<ceed th-e maximum 
Dakota Century e-o-de sections 

44 98 94 and 54 96 99 . Normally, nu lltVT'e tinm tNelve meetings 
per fiscal ye-a-r wrl± be considered reasonable . No additional 
compensation wrl± be allowed £01:' service o-f employees on ttre 
~o-f directors . 

7--:- itl± ~ ~>~ithin th-e definition o-f deferred compensation and 
pension~ set 'fo-rth ±n IICFA 15 sections 2149.1 and 2142 . 1, 
respectively . shaH be considered ±n th-e determination o-f 
alloNable costs . provisions 
disctimiuate ±n ~o-f certain employees, 'S'tt'C'h a-s employees 
who aT"e officers. stockholders, supervisors, '01:" highly pa±d 
personnel . fn "V'Y"1±e-r t-o be co11sidered mt alloNable t:'O'St-; the 
payment reported nnrst be11efit a±± eligible employees and be 
~ on ttre =me payment structure . A p-hm approved by ttre 
United States department o-f i-a-b-or =nondiscriminatory wrl± be 
treated = acceptable trn'tl-eT ttr±s subsection. 

History: Effective September 1, 1980; amended effectiveJ December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990. 
General Author ity: NOCC 50-24 . 1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T 
£rr eFR P<nt ~ Subpart e 

75 - 02-06-12.1. Nonallowable costs. Nonallowable costs include, 
but are not limited to: 

1. Costs described as nonallowable under North Dakota Century 
Code section 50-24.4-07. 

2. Interest charges on fines or penalties, bank overdraft 
charges, and late payment charges. 

3. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campa i gns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies . Where the breakdown of dues charged 
to a facility is not provided, the entire cost is 
nonallowable. 

610 



4. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., Lions, 
Chamber of Commerce, or Kiwanis , in excess of fifteen hundred 
dollars per cost reporting period. 

5. Home office costs which would be nonallowable if incurred by a 
facility. 

6. Stockholder servicing costs, including, but not limited to, 
annual meetings, annual reports and newsletters, accounting 
and legal fees for consolidating statements for security 
exchange commission proposes, stock transfer agent fees, and 
stockholder and investment analysis. 

7 . Corporate costs which are not related to resident care, 
including reorganization costs, costs associated with 
acquisition of capital stock, and costs relating to the 
issuance and sale of capital stock or other securities. 

8. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes, 
located in resident accommodations, excluding common areas, 
which are furnished solely for the personal comfort of the 
residents. 

9. Fundraising costs, including salaries, advertising , 
promotional, or publicity costs incurred for such a purpose . 

10. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care. 

11. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility. 

12. Costs which are incurred by the provider 1 s subcontractors, or 
by the lessor of property which the provider leases, and which 
become an element in the subcontractor 1 s or lessor 1 s charge to 
the provider, if such costs would not have been allowable had 
they been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property; 
provided, however, that no provider shall have a particular 
item of cost disallowed under this subsection if that cost 
arises out of a transaction which was completed before 
July 18, 1984. 
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13. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises. 

14. Depreciation expense for facility assets which are not related 
to resident care. 

15. Nonnursing facility operations and associated administrative 
costs. 

16. Direct costs or any amount claimed to medicare for medicare 
utilization review costs. 

17. All costs for services paid directly by the department to an 
outside provider. 

18. Travel costs involving the use of vehicles not exclusively 
used by the facility are allowable only within the limits of 
this subsection. 

19. 

a. Vehicle travel costs may not exceed the amount established 
by the internal revenue service. 

b. The facility shall support vehicle travel costs with 
sufficient documentation to establish that the purpose of 
the travel is related to resident care. 

c. The facility shall document all costs associated with a 
vehicle not exclusively used by the facility. 

Travel costs other than vehicle-related costs are allowable 
provided they are supported, reasonable, and related to 
resident care. 

20. The fees paid to members of a board of directors for meetings 
attended must be allowed in an. amount not to exceed the 
compensation paid, per day, to members of the legislative 
council, pursuant to North Dakota Century Code section 
54-35-10. No additional compensation will be allowed for 
service of employees on the board of directors. Travel costs 
associated with meetings of boards of directors are allowable 
to the extent such meetings are held in a location where the 
organization has a nursing facility. 

21. The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that benefits all 
eligible employees. 

22. Premiums for top management personnel life insurance policies, 
except that such premiums must be allowed if the policy is 
included within a group policy provided for all employees, or 
if such a policy is required as a condition of mortgage or 
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loan and the mortgagee or lending institution is listed as the 
beneficiary. 

23. Personal expenses of owners and employees, such as vacations, 
boats, airplanes, personal travel or vehicles, and 
entertainment. 

24. Costs which are not adequately documented. Adequate 
documentation includes written documentation, date of 
purchase, vendor name, listing of items or services purchased, 
cost of items purchased, account number to which the cost is 
posted, and a breakdown of any allocation of costs between 
accounts or facilities. 

25. The following taxes : 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon. 

b. State or local income and excess profit taxes. 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc . Generally, these costs are either amortized over the 
life of the securities or depreciated over the life of the 
asset. They are not, however , recognized as tax expense. 

d. Taxes such as real estate and sales tax for which 
exemptions are available to the provider . 

e . Taxes on property which is not used in the provision of 
covered services. 

f . Taxes, such as sales taxes, levied against the residents 
and collected and remitted by the provider. 

g. Self-employment (FICA) taxes applicable to individual 
proprietors, partners, members of a joint venture , etc. 

26. The unvested portton of a facility•s accrual for sick or 
annual leave. 

27. The cost, including depreciation, of equipment which was 
purchased with funds received from a local or state agency, 
exclusive of any federal funds. 

28. Hair care, other than routine hair care, when requested by a 
resident. 

29. The direct costs of operating a pharmacy. 

History: Effective January 1, 1990. 
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General Authority: NDCC 50-24 . 1-04. 50-24 . 4-02 
Law Implemented: NDCC 50-24 .4; 42 USC 1396a(a)(13) 

75-02-06-13. Cost allocation and classification. 

+:- Where services o-f ttre ~arious C'O'St centers are jointly tt'S"e'd by 

any combinatiou o-f facilities 0'1." -in ttre event thrl services 
are provided wh±ett result -in C'O'St-s tiTat are not includable -in 
allowable costs. ttre followiug C'O'St allocation methods llltt"S't b-e 
ttS"e'd-:- fn 'C"d"S"e'S where !ltO"r'e 'l1nm one iii e tIro d o-f a 11 o c a t i o 11 ±s 
available withiu 0'1." mlt'O'lTg C'O'St centers. the department 'SiTa±± 
lnnre discretiou t'C7 app±y the method which, -in ±t-s opiuion , 
r e fl e c t s the lltO"St r e as o 1 r ab 1 e C'O'St b-=-ed np-on the dat-a 
a~ailable ~the +±me o-f audit . 

~ Uursing salaries llltt"S't b-e reported on actual costs. ettre-r 
nursiug service C'O'St-s llltt"S't b-e allocated on patieut days-:-

l:r.- D ie t a r y C'O'St-s llltt"S't be a 11 o cat e d on the mrs±s o-f !1l"e"d±-s 
served t'C7 patients. 

C'7 II o as eke e p in g C'O'St-s llltt"S't be a 11 o c a t e d on the mrs±s o-f 

patieut ~ 0'1." on usable square footage. 

d-:- baundry and -l-inen C'O'St-s llltt"S't be allocated on the mrs±s o-f 
patieut da-y-s 0'1." on pouuds Ekilogramsl o-f laundry tt 
records are maitrlaitted t'C7 reflect a stttdy wh±ett ±s 
performed~ regular iutervals on an ougoiug basis. 

P±ant operatiou C'O'St-s 

available bed ~ 0'1." 

footage o-f space . 

llltt"S't be a 11 ocate d on the bas±s o-f 
on the bas±s o-f usable square 

£7 Property C'O'St-s must be allocated on t+re bas±s o-f available 
bed ~ 0'1." on the Uas±s o-f usable square footage o-f 
space . 

g-:- Adm iu is tr a t i o u C'O'St-s llltt"S't be a 11 o c a ted on the bas±s o-f 
percentage o-f t-ota-l- eo-st-. -other 'l1nm administratiou, -in 
~ facility . 

fn facilities 
services, medical 
crf admissions . 

combiuing hospital and uursiug tTonte 
record C'O'St-s must be allocated by number 

2--:- H certaiu C'O'St-s withiu a particular C'O'St ceuter c-an be 
directly identified w±th ttre uursiug trome-; then they are not 

subject t'C7 allocation procedures a-s previously outliued . The 
remainiug C'O'St-s withiu tiTat C'O'St center must b-e allocated 
accordiug t'C7 C'O'St allocatiou methods a-s described previously. 
E.<cept £-o-r medicaid adjustmeuts not cousidered by medicare, 
ttre C'O'St-s allocated by the methods provided by th±s section 
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sha-H ~ ~ C"'"St-s wirich are 
medicate xeport. The medicaid 
adjusted t-o recognize adjustments 

nursing home 
rrle may 

by medicare . 

C"'"St-s on the 
be subsequently 

3--7 Allocation proceduxes fou-r nursing h-onte-s combined w-ith a 
hospital and facilities w-ith dttrl licenses w±H: be tho-s-e s-et 
-f-cn:-th ±n th±s chap t er . 

~ E.~cept w-ith 
through t-ime 

respect 
studies 

t-o 
or 

employee C"'"St-s directly allocated 
similar allocation methods , the 

proposed allocation o-f C"'"St-s identified ±n th±s subsection 
nrtt'S't be approved by the department's medical set\.ices division 
pri-o-r t-o the submission o-f a budget or C1:1"St report trS"e"d t-o 
establish a rat-e-:- An approved allocation method may b-e trS"e"d 
by the facility obtaining approval .;rn fiscal periods 
subsequent t-o the period w-ith respect t-o wirich the approval 
wa-s received unless the approval ±s withdra1111 or the 
allocation method ±s altered ±n any material respect. 

a-:- Employee C"'"St-s related t-o employees who w-o-rk ±n area-s fou-r 

wirich t+te-re ±s m-or-e than '01Te C1:1"St c e 11 t e r . 

office C"'"St-s related t-o home office services 
allocated t-o a benefiting C1:1"St 

admiuislration. 
center 

allocated between patient related 
noll patient related costs. 

d-:- &c:rst-s allocated between services provided at lltO"re than '01Te 

l-evel- o-f care wh-e-re the provider furnishes c-a-re at 
different levels under sepaxate provider numbers. 
Repealed effective January 1, 1990. 

History: Effective September h +9-&6-;- amended effective du±y h +9-8-h
Decembet h ~ September h +9&7-:-
General Authority: NB€€ so 24.1 o~ 
law Implemented: ~ B5€ 1396a(a)(13), ~erR Part~ Subpaxt e 

75-02-06-14. Patient census Resident days. 

1. A patient resident day is any day that the facility ha-s 
received remuneration for which service is ·provided or for 
which payment is ordinarily sought for the available bed. The 
amount of remuneration has no bearing on whether a day should 
be counted or not . Examples of days that must be included ±n 
census , providing they JnMre b-een p-a-±d £-or-; are hospital days 
and therapeutic leave days. Hospital stay days i n excess of 
fifteen consecutive days are not billable to the department 
and are not counted as resident days . 
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2. A da-rly census record nm-st be prepared l!1Td maintained by the 
facility t-o a-H-ow -f-or proper 'dttd-±t o-f the census d-at-a Adequate 
census records must be prepared and maintained on a daily 
basis by the facility to allow for proper audit of the census 
data . The daily census records must include: 

a . Identification of the resident . 

b . Entries for all days. Entries are not to be made just by 
exception. 

c . Identif i cation of type of day, i . e., hospital, in-house. 

d . Identification of the resident's classification . 

e . Monthly totals by resident, by classifications for all 
residents, and by type of day. 

History: Ef f ective September 1, 1980; amended effective December 1, 
1983 ; September 1, 1987; January 1, 1990 . 
General Authority: NOCC 50-24 . 1-04 , 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13), ~ €FR Part~ 
Subpart 6 

75-02-06-15. Nursing care. Routine uursing 'C'a'r"e' services are 
tho-se services included by the provider -in -a da-rly services charge 
usually referred t-o -as the ro-om l!1Td b-o-ard charge. Ttre following t-ypes 
o-f -±t-ern-s and services -in addition t-o ro-om dietary and medical social 
services nm-st be considered t-o be routine -f-or purposes o-f medicaid co-st 
reporting even though ttrey nray be considered ancillary by the facility:-

~ A±± general nursing ser~ices including hut tTOt limited t-o 
administration o-f o.<ygen l!1Td related medication. h-and feeding, 
incoutinencSJ eare-; t-r-ay service, enemas, ete-:-

H-enrs wh±ch -are furnished routinely 
t-o a±± patients, e-:-g-:--; patients' 
basins, bedpans, ete-:-

l!1Td relatively 
gowns, W"22ter 

uniformly 
pitchers. 

3-:- H-enrs s t o c ked -at nu r s in g s t a t i o 11 s "V"r on the fi'O'OT -in gT'O'S'S 

supply l!1Td dish ibuted "V"r utilized indio idually -in 'S1'II"C!d± 
quantities, e-:-g-:--; alcohol, applicators, cotton balls, 
bandaids, antacids, aspirins, +--and other nonlegended drttg-s 

ordinarily kept on hand), suppositories, tongue depressors, 
p-a1J"e'r tissues, de odorants, mo a thwashes, kleenex, toothpaste, 
deuture cleaner, ete-:-

4-:- H-enrs wh±ch -are utilized by individual patients wh±ch -are 
reusable and e.<pected t-o be available -in the facility, e-:-g-:--; 

±ee bergs-; bedrails, canes, crutches, walkets, wheelchairs, 
traction equipment. and other durable medical equipment. 
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5-:- H-em-s which, wh-iTe not listed above, C'a1lte withiu the 
defiuitions s-et -forlh: ±n the personal ne-eds gnidelines o-f the 
Gnideliues 'fo-r Rontine Btngs, Snpplies, 'd11rl Eqnipmeut 'fo-r 
Skilled tinrsing 'd11rl Intermediate €-are facilities as issned by 

the medical set v ices d iv is ion 'fo-r 'BnY ±tents wh-±eh may not have 
been coveted ±n the ab-ove but may C"'11te within the definitions 
s-et -forlh: ±n the personal needs gnidelines . 

6-:- Special dietary snpplements tt"S"e"d 'fo-r tub-e feeding OT O"l"rl 
feeding 'S"ttCh as elemeutal·h-±gh Hittogen d-i-et-; even ±f written 
'ZrS -a: ptescriplion Tt:-em by a physiciau. 

7--:- Lanudty services coHsideted necessary 'fo-r the ptopet care 'd11rl 
appearance o-f the patieut. Repealed effective January 1, 
1990. 

History: Effective September h ~ amended effective December h 
+9-&.3-:- S e p t e mb e t h -t-'78-T-:-
General Authority: NB€6 so 24.1 04 
law Implemented: ~ H5€ 1396aEa>El3>, ~erR Part~ Snbpatt e 

75-02-06-16. Reimbnrsement Rate determinations. 

1. Ttre method o-f determining the teimbntsement rate per day wrl± 
b-e throngh the U"S"e o-f the ptospecti\1e tatesetting system . Ttre 
system teqnites that- the~ b-e established dnting the rate 
period ±n wh-±eh ±t wrl± b-e effective w±th retroactive 
adjustment t-o the beginnillg o-f the rat-e period. Each cost 
category actual rate is calculated using the allowable 
historical operating costs and adjustment factors provided for 
in subsection 4 divided by standardized resident 1 s days for 
the direct care cost category and resident 1 s days for other 
direct care, indirect care, and property cost categories. The 
actual rate as calculated is compared to the limit rate for 
each cost category to determine the lesser of the actual rate 
or the limit rate. The lesser rate for direct care is then 
multiplied t imes the weight for each classification in 
subsection 5 of section 75-02-06-17 to establ i sh the direct 
care rate for that classification. The lesser of the actual 
rate or the limit rate for other direct care, indirect care, 
and property costs, and the adjustments provided for in 
subsections 2 and 3 are then added to the di rect care rate for 
each classification to arrive at the established rate for a 
given classification. 

2. Ttre determination o-f 1f prospective ~'fo-r a±± accommodations 
begins w±th the aetna} c-o-st o-f the facility's opetatious 'fo-r 
the report period. 6nee the reasonable patient related eo-st-s 
-fram the report period are determined , adjustments and 
limitations are applied t-o the historical c-o-st t-o determine 
the prospective rate7 

617 



historical 'C'O'St-s combined w±th the adjustments mTd 
limitations t-a-ke -±nt'O consideratiou the economic conditions 
mTd trends during the~ period. 6-orl-s wh±eh 'dre incurred 
t-o nre-et certification standards 'SiTa-H b-e allowable mTd 
included ±n the determination o-f the rat-e-:- Rate adjustments 
t-o provide appropriate compensation nray b-e requested wtrere 
~ unforeseeable e.<penses are incurred. Stteh requests nray 

be =de t-o the dit ector o-f medical set vices, who 'SiTa-H 
determine ±f the e.<pense -i-s patient related mTd beyond the 
conlt ol o-f thtrse 1 esponsible -fooT the management o-f the 
facilities. The following adjustment methods w±l± be tt"S"e"d:-

87 Property 'C'O'St-s w±l± be i11cluded ±n the rat-e rl the 
historical amouJtt unless adjusted -in accordance w±th tiTe-s-e 

r ales. 

b-:- 'fhe othe-r 'C'O'St-s o-f t+re fac i 1 i t y w±l± be p 1 o j e c ted ba-se-U 
up-on the historical ecrst p±trs the annual percent o-f 
increase, ±f ~ ±n t+re consumer pr±ee inde.<. 

For a facility with an acutal rate below the limit rate for 
indirect care costs, an amount equal to se venty percent times 
the difference between the actual rate, exclusive of inflation 
indices, and the limit rate. exclusive of current inflation 
indices, up to a maximum of one dollar and eighty-five cents 
will be included as part of the indirect care cost rate. 

~ 3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by the nursing facilities. These 
statistics may be used to establish reasonable ceiling 
limitations and incentives for efficiency and economy 
based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of cost of comparable facilities 
and services and may be applied as ceilings on the overall 
costs of providing services or on specific areas of 
operations. It shall be the option of the department to 
implement the ceilings so mentioned at any time based upon 
the . information available and under guidelines required 
within the regulations of title XIX. 

b. At =h t-±me = federal regulations establish -a ceiling on 
medicare rat-e-s -fooT skilled nursing facilities, ttrat 
ceiling sha±± a±-s-o be considered ttre maximum -fooT t-±t±e *f* 
pagment The department will review, on an ongoing basis, 
aggregate payments to nursing facilities to determine that 
payments do not exceed an amount that can reasonably be 
estimated would have been paid for those services under 
medicare payment principles. If aggregate payments to 
nursing facilities exceed estimated payments under 
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medicare, the department may make adjustments to rates to 
establish the upper limitations so that aggregate payments 
do not exceed an amount that can be estimated would have 
been paid under medicare payment principles. 

c. Limits. All facilities except those facilities described 
in North Dakota Century Code section 50-24 . 4-13 will be 
used to establish a limit rate for the direct care, other 
direct care, and indirect care cost categories. This 
limit rate will be established using allowable historical 
operating costs for the report year ended June 30, 1988, 
and adjustment factors for the rate year as set forth in 
subsection 4 . These limit rates may not be rebased prior 
to the rate periods beginning January 1, 1993. The 
department will review economic trends and factors 
affecting nursing facilities to determine when rebasing of 
the limits will occur . 

(1) The limit rate for each of the cost categories will 
be established using the median rate for the 
appropriate cost category plus a fixed percentage of 
the median rate. The fixed percentage is to be 
determined as follows: 

(a) Historical costs for June 30, 1988, as adjusted, 
will be used to set rates for all facilities in 
the direct care, other direct care, and indirect 
care cost categories. 

(b) The rates for each cost category will be ranked 
from low to high. The ninetieth percentile 
ranking will be determined for the direct care 
and other direct care cost categories, and the 
seventy-fifth percentile ranking will be 
determined for the indirect care cost category. 

(c) The fixed percentage will be determined by 
subtracting the median rate from the percentile 
ranking rate and dividing the difference by the 
median rate . 

(d) The fixed percentage established under 
subparagraph c of this paragraph will be used to 
determine limits if and when rebasing of the 
limit year occurs . 

(2) A facility who has an actual rate that exceeds the 
limit rate for a cost category will receive the limit 
rate. 

(3) For the rate years beginning January 1, 1990, and 
ending December 31, 1992, a facility whose actual 
rate exceeds the limit rate for a cost category will 
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receive a percentage of the difference between the 
actual rate and the limit rate as follows: 

{a} For the rate year beginning January 1' 1990, 
forty-five ~ercent of the difference will be 
included in the facility's rate. 

( b} For the rate year beginning January 1! 1991, 
forty-five Qercent of the difference wi 11 be 
included in the facility's rate. 

(c) For the rate year beginning January 1, 1992, 
twenty-five percent of the difference will be 
included in the facility's rate. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a. The de~artment will utilize an independent economic 
forecast method of ~redicting the factors to be used to 
adjust historical allowable costs. Where possible, 
adjustment factors specific to North Dakota will be used 
to establish the adjustment for each rate year. If 
specific North Dakota data is not available, 
regional-s~ecific or national data will be used to 
establish adjustment factors for each rate year. 
Individual adjustment factors for the cost components 
included in this subdivision will be calculated for each 
rate year. 

(12 Salaries. 

(22 EmQloyment benefits. 

P2 Food. 

( 4 2 Utilities. 

(52 Drugs and nursing supplies. 

(62 Other costs. 

An adjustment factor will be separately calculated for 
direct care, other direct care, and indirect care costs 
based on the forecasted increase or decrease in the cost 
components for the eighteen months from the end of the 
report year to the end of the next rate year. 

b. The same methodology will be used to adjust the previous 
year's established limit rates for direct care! other 
direct care, and indirect care costs. 

5. Rate adjustments. 
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a . Desk audit rate. 

(1) The cost report will be reviewed taking into 
consideration the prior year 1 s adjustments. The 
facility will be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made. The department will review the 
information and make adjustments which are determined 
to be appropriate. 

(2) The desk audit rate will be effective January first 
of each rate year and will continue in effect until a 
final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in North Dakota Century Code 
section 50-24.4-19 . 

(4) No reconsideration will be given by the department 
for the desk rate unless the facility has been 
notified that the desk rate is the final rate. 

b . Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate will become the final rate. 

(2) The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of five cents 
per day or an aggregate of one thousand dollars for 
the facility, whichever is less, that are found 
during a field audit or are reported by the facility 
within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate in the second month following receipt of 
notification by the department of the final rate and 
is not retroactive except as provided for in 
subparagraph c of paragraph 4 of subdivision b of 
this subsection. 

(4) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures will be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
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and resulting in a change of at least five cents 
per day will result in a change to the final 
rate. The change will be applied retroactively 
as provided for in this section. 

(b) Adjustments, errors, or omissions in excess of 
one thousand dollars for the facility found 
later than twelve months after the establishment 
of the final rate will be included as an 
adjustment in the report year that the 
adjustment, error, or omission was found. 

c. Adjustment of the total payment rate. The final rate as 
established will be retroactive to January first of the 
rate year, except with respect to rates paid by 
private-paying residents. Rates paid by private-pay 
residents must be retroactively adjusted and the 
difference refunded to the resident, if the desk audit 
rate exceeds the final rate by at least twenty-five cents 
per day. 

57 6. Rate payments. 

a. The rate as established shall be considered as payment for 
all accommodations and includes all items designated as 
routinely provided £or each rever~ care. No payments 
may be solicited or received from the patient resident or 
any other person to supplement the rate as established. 

b. The rate as established shall on±y be paid ±f the pri~ate 
pay patients 7 r-at-es by the department only if the rate 
charged to private-pay residents for semiprivate 
accommodations e-qu-a±- o-r e.'Cceed equals the established rate 
£or medical seroices patients. The rate b-e-±rtg charged 
pri~ate pay patients at the time the services W"eT"e 

provided W'±tt go\lern. fn etr.S'eS whe-J:-e private pay patients 
are not cltar g ed a thr.H:y rate-; the thr.H:y cltar g e W'±tt be 
compated by dhiding the t-ot-:rl: pri~al::e pay charges £or 
each l1t01l'i:tr by the pr hate pay census £or em::h month. If 
at any time the facility discounts the private pay rate 
for those periods of time that the patient resident is not 
in the facility, the discounted rate will be the maximum 
chargeab 1 e to ntedical ser \l ices patients. H the 
discounting polic:y creates a sitaation ±n wh±eh the 
prhate rate ±s ~ i:tren -aH medical assistance patients 
sftcr1± be afforded a discount ±n the amount ~ the 
difference bebteen the discounted pr hale rate and the 
established medical assistance rate the department for the 
same service, i.e., hospital or leave days. 

c. If the medical assistance reimbarsement established rate 
exceeds the private paytnent pay rate £or a par Licular 
rever ~ eare, on any given date, the facility shall 
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immediately report that fact to the department and charge 
the department at the lower rate. If payments were 
received at the higher rate, the facility shall, within 
thirty days, refund the overpayment. The refund will be 
the difference between the private pay established rate 
and medical assistauce rate the rate charged the 
private-pay resident times the number of medical 
assistance patieut resident days paid during the period i n 
which the medical assistauce reimbursemeut establ i shed 
rate exceeded the private pay rate charged to private-pay 
residents, plus interest calculated at two percent over 
the Bank of North Dakota prime rate on any amount not 
repaid within thirty days. The refund provision will also 
apply to all duplicate billings involving the department . 
Interest charges on these refunds are not allowable costs . 

d. Peer groupings, limitations, or adjustments which are 
based upon data received from or relating to more than one 
pro<ider facility will be effective for a rate period . 
Any change in the data used to establish peer groupings, 
limitations, or adjustments will not be used to change 
such peer groupings, limitations, or adjustments during 
the rate period, except with respect to the specific 
facility or facilities to which the data change relates . 

67 7. Partial year. 

a. For facil i ties changing ownership during the rate period , 
the rate established for the previous owner will be 
retained. The rate for the next rate period follow i ng the 
change in ownership will be established as follows: 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, a 
cost report for the period will be used. 

(2) For a facility with less than four months of 
operations under the new ownership during the report 
year, the rate established for the previous owner 
will be indexed forward using the adjustment factors 
as set forth in subsection 4. 

b. For e.<istiug facilities addiug L-etts-; the reimbursemeul 
rat-e fur the new bed-s w±H b-e the "S"d11te 'd'S fur the otiTe-r 
similarly liceused bed-s ±n the facility. For an existing 
facility with a capacity increase and for a new facility, 
the department will establish an interim rate equal to one 
hundred ten percent of the sixtieth percentile of the 
direct care, other direct care, and indirect care rates 
not to exceed the limit rate, plus an amount calculated 
using paragraph 3 of subdivision c of subsection 3 of this 
section, plus the property rate . The property rate wi l l 
be calculated using projected property costs and 
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certificate of need projected census. The interim rate 
will be in effect for no less than four months and no more 
than fifteen months. Costs for the period in which the 
interim rate is effective will be used to establish a 
final rate. which will be limited to the lesser of the 
interim or actual rate. If the final rate for direct 
care, other direct care, and indirect care costs is less 
than the interim rate for those costs, a retroactive 
adjustment as provided for in subsection 5 will be made. 
No retroactive adjustments will be made for property 
costs. For the rate period following submission of any 
partial year cost report by a facility, census used to 
establish rates for property and indirect care costs will 
be the greater of actual census or certificate of need 
projected census. 

C. N-ew facilities w±l-1- submit. £err departmental appro~al, a 
proposed budget £err operations £err the period, at ±-e-a-st 
three months bttt ~ l1tO'r'e than fifteen mouths ±n duration, 
wh±eh end-s on d-ttrre tIt it t ie tIt . The rate est ab 1 i shed ba-sett 
ttp'01t the ap p r o \1 e d budget sha±±- b-e fimtt 1!ln'd sha±±- co 11 t in u e 
±n effect unt-i± the beginning o-f the rate period next 
following a-ft-e-r the end o-f the report period wh±eh 
coincides w-ith the end o-f the budget period For a facility 
with renovations or replacements in excess of one hundred 
thousand dollars, and excluding capacity increases, the 
rate established will be the direct care, other care 
direct, and indirect care rates based on the last report 
year, plus a property rate calculated based on projected 
property costs and census from the last report year. The 
projected property rate will be effective at the time the 
project is completed and placed into service . 

d. For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

7--:- Adjustments and tecoJtsidetalion ptocedutes. 

a-:- Rat-e adjustments nray b-e llt'a"de t-o correct errors 
sabsequently determined 1!ln'd sha±±- a-l-so b-e retroactive t-o 
the beginning o-f the facility's rate period. 

Jr.- 1m ad j us t men t nn:rst b-e rm!rCi-e £err a fa c il it y wiT±ett ha-s 
terminated participation ±n the program 1!ln'd tre.-s disposed 
o-f ~ depreciable assets or wh±eh IT= changed ownership. 
fn th±s C'a'S'e the regulations pertaining t-o ga-in-s 1!ln'd 
losses on disposable assets w±l-1- b-e effective. 

624 



e-:- fJmy requests £'O'r reconsideration o-f the r-at-e lll'tt'St be fiTed 
w-±ttr the medical services division £'O'r adminisltative 
consideration oqithin thitt~ days o-f the d-ate o-f the nrt-e 
Jtotification. 

8. One-time adjustments. 

a . Adjustments to meet ce r tification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet certification standards. The survey 
conducted by the state department of health and 
consolidated laboratories must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that will be 
increased to correct the deficiencies cited in the 
survey process. 

(2) The facility must submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health and consolidated laboratories . 
The request must contain the following information : 

(a) A statement that costs or staff numbers have not 
been reduced for the report year immediately 
preceding the state department of health and 
consolidated laboratories' certification survey. 

(b) The number of new staff or addit i onal staff 
hours and the associated costs that will be 
required to meet the certification standards . 

(c) A detailed list and implementation of any other 
costs necessary to meet survey standards. 

(3) The department will review the subm i tted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate . 

(4) Any additional funds provided must be used in 
acc ordance with the facility's written request to the 
department and are subject to audit. If the 
department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

b. Adjustments for unforeseeable expenses . 
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(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet major unforeseeable expenses. Such 
expenses must be resident related and must be beyond 
the control of those responsible for the management 
of the facility. 

(2) The facility must submit a written request containing 
the following information to the medical services 
division within sixty days after first incurring the 
unforeseeable expense: 

(3) 

(4) 

(5) 

(a) An explanation as to why the facility believes 
the expense was unforeseeable. 

(b) An explanation as to why the facility's 
management believes the expense was beyond the 
managerial control of the facility. 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

The department will base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends. 

The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. 

Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility's 
request to the department and are subject to audit. 
If the department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
that the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 

626 



(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document that based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day . 

(b) The facility shall document that all available 
resources, including efficiency incentives, if 
used to increase nursing hours, are not 
sufficient to meet the minimum standards. 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
m1n1mum standard if the adjustment is rece i ved. 
The plan must include the number and type of 
staff to be added to the current staff and the 
projected cost for salary and fringe benefits 
for the additional staff. 

(3) The adjustment will be calculated based on the costs 
necessary to increase nursing hours to the m1n1mum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase will be divided by standardized resident 
days and the amount calculated will be added to the 
actual rate. This rate will then be subject to any 
rate limitations that may apply. 

(4) If the facility fails to implement the pl an to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment will be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the actual cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement will be made. 

History: Effective September 1, 1980; amended effect i ve July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ eFR Part~ 
Subpatt e 

75-02-06-17. Appeals . A ptovidet dissatisfied w±th the rate 
established tr1T'Cter tiri:s chaplet lln!Y appeal. An appeal lln!Y be petfected 
by mailing or deliveting the infounation described ±n subsections + 
thtough 5 t-o the appeals refetee supetvisot, depatbnent o-f htrntan 
services, rlrl-e capitoL Bismatck, N-orth Dakota, 'SO tiTat the 1nailed or 
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delhered material anives rl th-e office o-f th-e appeals referee 
supervisor on -or before five p-:-nr.- on th-e thh l:l! first day a-f-t:-er th-e dat-e 
o-f th-e determination o-f th-e medical ser~ices division lll"a"d-e w±th respect 
t"Cr 1! reqaest for reconsideration. A.n appeal ttm:i'er th±s section ±s 
perfected '01rly -±r accompanied by writl:en documents including crl:± th-e 
following information:-

+:- A C'OP'Y o-f th-e letl:er recehed -f-rom th-e medical services 
division ad~ising o-f that di"isiours decision on th-e reqaest 
for reconsideration. 

t;- A statement O"f e-a:ch dispu Led ±t-ent and th-e reason -or lrcrs±s for 
th-e dispate. 

3-:- A computation and th-e dollar amount wh±ch reflects th-e 
appealing partyrs cla-im a-s t-cr th-e correct computation and 
dollar amount for e-a:ch disputed ±+em-:-

~ !ftre authority ±n statute -or rttl-e ttp"On wh±ch th-e appealing 
party relies for each disputed ±tem7 

5-;- !ftre name-; address, and telephone number o-f th-e person ttp"On 

whom crl:± notices w±H b-e ser"ed regarding th-e appeal. 

Classifications. 

1. Any resident, except respite care residents, occupying a 
licensed nursing facility bed must have a resident 
classification review. 

2. Residents will be classified in one of sixteen classes based 
on a resident classification review. If no resident 
classification review is performed for a resident, except for 
respite care residents, the resident must be classified as 
special care B for purposes of determining standardized 
resident days. Residents, except for respite care residents, 
who have not been classified must be billed at the reduced 
physical functioning A established rate. Respite care 
residents who are not classified will be given a weight of one 
and five-tenths when determining standardized resident days. 

3. Reviews must be conducted as follows: 

a. The facility will review the resident within the first 
seven days after any admission or return from a hospital 
stay. 

b. The facility will review the resident after twenty-five 
days, but within thirty days after any admission or return 
from a hospital stay. 

c. The facility will review each resident twice each year. 
The reviews will be conducted six months apart and will be 
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done according to a schedule established by the department 
for each report ye ar. 

d. The seven-day reviews will take precedence over the 
thirty-day reviews and biannual reviews, and thirty-day 
reviews will take precedence over the biannual reviews. 
For example, if resident A was admitted on June first and 
the annual medicaid review was on June third, resident A 
would not be included in the June third rev i ew . On the 
other hand, if the annual medicaid review was on July 
third, resident A would be included, even though he or she 
had just had a thirty-day facility review on June 
thirtieth. 

4. The resident classification review is to be completed based on 
the following criteria: 

a . Assign point values for a resident 1 s activities of daily 
living in the areas of: 

(1) Eating the process of getting food by any means 
into the body . 

(2) Transfer - the process of moving between positions. 

(3) Toileting - all processes involved with toileting . 

b. Determine each resident 1 s clinical group using the 
following hierarachy of criteria: 

(1) Heavy rehabilitation to qualify, a res ident must 
require and receive restorative physical or 
occupational therapy five times per week for a 
minimum of two and one-half hours per week or 
requires and is receiving intensive bowel or bladder 
retraining. Residents rece1v1ng therapy which is 
separately reimbursable by a third party cannot be 
included in this group. 

(2) Special care to qualify for spec i al care, a 
resident must not qualify as heavy rehabilitation and 
must have an activity of daily living score of five 
or more and one or more of the following conditions 
or treatments: 

(a) Stage 4 decubitus . 

(b) Comatose. 

(c) Suctioning. 

(d) Nasal gastric feeding. 
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(e) Parenteral feeding. 

(f) Quadriplegia. 

(g) Multiple sclerosis. 

(h) Ventilator dependent. 

(3) Clinically complex to qualify for clinically 
complex, a resident must not qualify as special care 
and must have one or more conditions or treatments 
characteristic of special care with an activity of 
daily living score of three or four; or must not 
qualify for special care and must have one or more of 
the following conditions or treatments: 

(a) Dehydration. 

(b) Internal bleeding. 

(c) Stasis ulcer. 

(d) Terminally ill. 

(e) Daily oxygen. 

(f) Wound care. 

(g) Chemotherapy. 

(h) Transfusion. 

(i) Dialysis. 

(j) Daily respiratory care. 

(k) Cerebral palsy. 

(1) Urinary tract infection. 

(m) Hemiplegia. 

(4) Special behavioral needs to qualify for special 
behavioral needs, a resident must not qualify for 
clinically complex and must have one of the following 
conditions: 

(a) Verbal disruption - level 4+. 

(b) Physical aggression - level 4+. 

(c) Disruptive. infantile, or socially inappropriate 
- level 4+. 
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(d) Hallucinations- level 2+ . 

(5) Reduced physical functioning - a resident who does 
not qualify for special behavior will be classified 
as reduced physical functioning. For a resident who 
has a level 4+ rating for general behavior, one point 
will be added to the activity of daily living score 
assigned in subdivision a of subsection 4. 

5. Based on the resident classification review, each resident 
will be classified into a case-mix class with a corresponding 
case-mix weight as follows: 

a . Heavy rehabilitation A; case-mix weight: 1. 91 . 

b. Heavy rehabilitation B; case-mix weight: 2.24. 

c. Special care A; case-mix weight: 2.45 . 

d. Special care B; case-mix weight: 2.67. 

e. Clinically complex A; case-mix weight : 1.17 . 

f. Clinicall y complex B; case-mix weight: 1.81. 

g. Clin ic ally complex C; case-mix weight : 2.12. 

h. Clinically complex D; case-mix weight : 2.63. 

i. Spec i al behavioral needs A; case-mix weight: 1.16. 

j. Special behavioral needs B; case-mix weight: 1.48. 

k. Special behavioral needs C; case-mix weight: 1. 90. 

1. Reduced physical functioning A; case-mix weight: 1.00. 

m. Reduced physical function i ng B; case-mix weight : 1.29. 

n. Reduced physical functioning C; case-mix weight : 1.48 . 

o. Reduced physical functioning D; case-mix weight: 1. 72. 

p. Reduced physical functioning E; case-mix weight: 2.21 . 

6. The classification is effective the date the review is 
completed in all cases except for the admission review . The 
admission review is effective the date of admission . 

History: Effective September 1, 1987; amended effective January 1, 
1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24 .4; 42 USC 1396a(a)(13)7 ~erR ~~7.253 
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75-02-06-18. Application. !fh±s cltaptet sh-aH he applied, ±n rat-e 
periods beginning on and ~ October h +9-6-h ±n ttre establishment and 
detetJninatiou 'V"f teimbatsement re:t-e-s £or crl± natsing facilities 
participating 'd"S pto~idets 'V"f intetmediate c-are 'Or skilled natsing c-are 
thxoagh ttre tnedicaid pxogxam. Reviewer criteria. 

1. The resident classification review form must be completed by a 
licensed practical nurse or registered nurse who is qualified 
by experience, has demonstrated competency in nursing, has 
successfully completed a training program approved by the 
department, and is certified by the department. 

2. If a facility does not employ a sufficient number of 
registered nurses to provide the required number of reviewers, 
a substitution of no more than two licensed practical nurses 
may be made. 

3. The department may decertify any certified nurse for 
incompetency or neglect in completing resident classification 
review. 

4. The maximum number of reviewers a facility may use during each 
review period is: 

a. Facilities of one hundred beds or less- two reviewers. 

b. Facilities of more than one hundred beds - two reviewers 
plus one additional reviewer for each fifty beds or part 
thereof by which the facility exceeds one hundred beds. 

5. Information may not be used for the review unless it is 
documented, readily available to the review nurse, and 
properly includable in the resident's medical record or is in 
the resident's medical record. 

6. The facilitywide reviews must be conducted during the second 
full week (Sunday through Saturday) of the month scheduled. 

7. A reviewer must use the following qualifiers when completing 
the resident classification review: 

a. Time period - the time period to be used is the past seven 
days except when reviewing behaviors. The time period for 
behaviors is the last fourteen days. 

b. Frequency - number of times the questioned action occurs. 

c. Documentation specific medical record documentation 
which is required must be in the resident's medical 
record, or readily available to the review nurse, and 
properly includable in the resident's medical record. 
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History: Effective September 1, 1987; amended effective June 1, 1988i 
January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T ~ eFR ~ 
Subpart € 
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TITLE 79 

Oi 1 seed Council 
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JUNE 1990 

79-02-01-01. Scope. This article is promulgated pursuant to 
North Dakota Century Code chapter 4-10.2 and North Dakota Century Code 
section 28-32-02. This article applies to all sunflowers, safflower, 
rapeseed or canola, crambe, and flax grown in North Dakota or sold to a 
designated handler and shall be applied in conjunction with North Dakota 
Century Code chapter 4-10.2. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-01 

79-02-01-02. Operations of council. All official functions of 
the sunflower oilseed council shall be subject to North Dakota Century 
Code chapter 28-32. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-07 

79-02-02-01. Definitions. Unless otherwise defined, or made 
inappropriate by context, all words used in this chapter shall have that 
meaning given to them under North Dakota Century Code chapter 4-10.2. 
"Designated handler" includes, for the purposes of the assessment and 
reporting required by North Dakota Century Code chapter 4-10.2 , a grower 
selling the grower's unharvested sunflowers, safflower, rapeseed or 
canola, crambe, or flax, or delivering the grower's sunflowers, 
safflower, rapeseed or canola, crambe, or flax from the farm on which 
they are produced to any storage facility, packaging shed, or processing 
plant located outside the state. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
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Law Implemented: NDCC 4-10.2-02 

79-02-02-02. Purpose of sunflowe:c oilseed tax. The purpose of 
the sunflowe:c oilseed tax is to promote and provide better methods of 
production, development, processing, and marketing of sunflowers~ 
safflower, rapeseed or canola, crambe, and flax so that persons involved 
in ti-re sunflowe:c indushy these industries and North Dakota are 
benefited. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-01 

79-02-02-03. Reports Form and content. Every designated 
handler shall, within fifteen days after the end of each calendar 
quarter, file a quarterly sunflower oilseed promotion report including 
the remittance of assessment fees for that quarter, with the council in 
the form and containing the information as prescribed by the council. 
Calendar quarters shall end on March thirty-first, June thirtieth, 
September thirtieth, and December thirty-first of each year. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-08 

79-02-02-04. Sunflowe:c Oilseed tax refund. Any grower desiring a 
refund of the grower 1 s sunflower, safflower, rapeseed or canola, crambe, 
or flax assessment shall make application by personal letter to the 
chairman of the sunflower oilseed council. The application or request 
for refund shall be made within sixty days following the assessment or 
final settlement. Upon receipt of the grower 1 s personal letter of 
application or request for refund, the council shall send to the grower 
a refund application blank which must be returned by the grower within 
sixty days from the date of mailing the refund application blank. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-09 
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TITLE 92 

Workers Compensation Bureau 

639 



640 



JUNE 1990 

92-01-02-02.1 . Temporary partial disability benefits . If, after 
a compensable injury, a claimant cannot return to full-time employment, 
or returns to work at a wage less than that earned at the time of the 
claimant 1 s first or recurrent disability as defined in North Dakota 
Century Code section 65-05-09, the claimant is eligible f or a temporary 
partial disability benefit. Pursuant to North Dakota Century Code 
section 65-05-10, the temporary partial disability rate is to be f ixed 
by the bureau. 

For claims of temporary partial disability benefits asserted 
against the fund when the partial loss of earning power occurred prior 
to July 1, 1989, benefits wi ll be calculated in the following manner: 

1 . The temporary partial disability rate will be equal to the 
percentage obtained by dividing the claimant 1 s postinjury 
wages by the claimant 1 s prelnJury wages . Postinjury wages 
means those wages actually earned after the first or recurrent 
disability as defined in this section . Preinjury wages means 
the claimant 1 s wages earned at the time of the first or 
recurrent disabi l ity as defined in this sect i on. 

2. The claimant will receive the above calculated percentage of 
the weekly temporary total disability benefits as determ i ned 
by North Dakota Century Code section 65-05-09 . 

3 . Dependency allowance as defined in North Dakota Century Code 
section 65-05-09 will be paid at the same temporary part i al 
disability percentage as calculated in subsection 1. 

4. If, after the injury, the claimant earns ninety percent of the 
claimant 1 s earn i ngs at the time of the first or recurrent 
disability as defined in this section , no benefits will be 
~ 
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5. A claimant may earn up to ten percent of the claimant 1 s wages 
earned at the time of the first or recurrent disability with 
no reduction in temporary total disability benefits; however, 
all wages earned after the injury, from the employer of injury 
or any other employer, must be reported to the bureau to 
determine whether a reduction applies. 

6. If the claimant 1 s failure to report wages earned after the 
injury results in an overpayment of benefits, such overpayment 
must be refunded to the bureau at a rate set by the bureau, or 
be deducted from future payable benefits. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

92-01-02-02.2. Additional twenty-five percent rehabilitation 
allowance benefit payment. Eligibility for the additional twenty-five 
percent rehabilitation allowance will be determined when either of th~ 
following conditions are met: 

1. A claimant who maintains a second domicile during such time 
the claimant is participating in a formalized rehabilitatiOn 
training program shall be granted an additional twenty-fi~e 
percent weekly rehabilitation allowance while in training. 
Maintenance of a second domicile tequires the ownership and 
upkeep of the claimant 1 s primary home, and ownership, lease, 
or rental of a second residence, while in training. 

2. If a claimant elects to commute to and from school on a daily 
basis rather than maintain a second domicile, the claimant 
shall be granted an additional twenty-five percent weekly 
rehabilitation allowance, provided: 

a. The distance from the claimant 1 s residence to the school 
or training institution equals or exceeds thirty miles; 
and 

b. The training program requires the claimant 1 s regular 
attendance on a daily (five days per week) basis. 

The additional twenty-five percent weekly rehabilitation allowance is to 
be calculated as a percentage of the claimant 1 s present weekly lost-time 
benefit rate, including dependency allowance payments. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-05.1-06.1 
Law Implemented: NDCC 65-05.1-06.1 

92-01-02-11. Attorneys. Any party shall have 
represented by an attorney at any stage in the proceedings 
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claim. Attorney 1 s fees for the claimant only will be paid by the bureau 
-front t+re t-±nte a e:hrim ±s deuied o-r reduced lm"d at a rate set by the 
bureau according to North Dakota Century Code section 65-02-08. The 
bureau may deny attorney 1 s fees upon a finding that a claim o-r appeal is 
frivolous . The attorney shall file a notice of legal representation 
prior to or together with the attorney 1 s first communication with the 
bureau. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65 13 05 65-10-03 
Law Implemented: NDCC 65-02-08, 65-10-03, 65 13 13 

92-01-02-11.1. Fees. Fees for legal services provided by 
claimants 1 attorneys and legal assistants working under the direction of 
claimants 1 attorneys will be paid subject to the following: 

1. Attorneys must be paid at the rate of seventy dollars per hour / 
for actual and reasonable time. 

2. Legal assistants acting under the supervision of claimants 1 

attorneys must be paid at the rate of forty dollars per hour 
for actual and reasonable time. A 11 legal assistant 11 means any 
person with a bachelor 1 s degree, in a legal assistant or 
paralegal program, from an accredited college or university, 
or a legal assistant certified as such by the national 
association of legal assistants . 

3. Subject only to subsections 5 and 6, total fees paid by the 
bureau for all legal services in connection with a claim may 
not exceed the following: 

a. No fees may be paid prior to constructive denia l of a 
claim, issuance of a pretermination notice informing a 
claimant that the bureau intends to discontinue or suspend 
benefits, or issuance of an administrative order, except 
as otherwise provided by this section. 

b. The sum of three hundred fifty dollars , plus reasonable 
costs incurred, for legal services following issuance of a 
pretermination notice, if an administrative order 
discontinuing or suspending benefits is not subsequently 
issued. 

c. The sum of seven hundred dollars, plus reasonable costs 
incurred, for legal services in connection with an offer 
by the bureau to make a lump sum settlement pursuant to 
North Dakota Century Code section 65-05-25. 

d . The sum of seven hundred dollars, plus reasonable costs 
incurred, for legal services in connection with a 
rehabilitation plan after the bureau has notified the 
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claimant to identify a rehabilitation plan under North 
Dakota Century Code section 65-05.1-04. 

e. The total sum of fifteen hundred dollars, plus reasonable 
costs incurred, following constructive denial of a claim, 
or issuance of an administrative order under North Dakota 
Century Code chapter 28-32 reducing or denying benefits, 
for services provided if the dispute is resolved before an 
evidentiary hearing or deposition is scheduled by the 
bureau. 

f. The total sum of three thousand dollars, plus reasonable 
costs incurred, if the dispute is resolved after an 
evidentiary hearing or deposition is scheduled by the 
bureau or following such hearing or deposition. 

g. The total sum of five thousand dollars, plus reasonable 
costs incurred, if the claimant prevails following a 
district court appeal. 

h. The total sum of six thousand dollars, plus reasonable 
costs incurred, if the claimant prevails following an 
appeal to the North Dakota supreme court. 

4. The maximum fees specified in subdivisions e, f, g, and h of 
subsection 3 include all fees paid by the bureau ~o one or 
more attorneys representing the claimant in connection with 
the same claim at all stages in the proceedings, including 
those fees paid according to subdivisions b, c, and d of 
subsection 3. A 11 claim 11 includes all matters affecting rights 
of a claimant in connection with one or more work injuries 
that are or reasonably could be included in a single 
administrative order or application for benefits. 

5. Upon application of the claimant's attorney and a finding by 
the bureau that a claim has clear and substantial merit and 
that the legal or factual issues involved in the dispute are 
unusually complex, the bureau may approve payment of 
reasonable fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3. If the bureau approves 
payment of fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3, the bureau shall set a 
new maximum fee, which may not be exceeded. Upon application 
of the claimant's attorney to the appellate court and a 
finding by the court that the claim had clear and substantial 
merit, and that the legal or factual issues involved in the 
appeal were unusually complex, the court may approve payment 
of reasonable fees in excess of the maximum fee provided by 
subdivisions g and h of subsection 3. All applications for 
additional fees in excess of the maximum fees must contain a 
concise statement of the reasons for the request, including a 
summary of the factual or legal issues, or both, justifying 
such request, and an explanation concerning why the issues are 
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6 . 

unusually complex. Factors that must be considered in 
determining whether the factual or legal issues are unusually 
complex include: 

a. The extent of the prehearing and posthearing discovery; 

b. The number of depositions; 

c. The number of legal or factual issues in dispute; and 

d. Whether the legal issues or relevant statutes have been 
previously interpreted by the North Dakota supreme court. 

If the bureau has awarded benefits, and the employer requests 
a rehearing, the bureau may, in its discretion, pay the 
claimant•s attorney fees and costs in connection with the 
rehearing. Total fees paid pursuant to this section may not 
exceed the sum of fifteen hundred dollars . 

7. All time must be recorded in increments of no more than six 
minutes (one-tenth of an hour). Contemporaneous time records 
must be kept and made available to the bureau, upon request 
made at any time within two years of the date recorded. 

8. 11 Minimum 11 billings in increments greater than six minutes 
(one-tenth of an hour) are not permitted . 

9. Monthly fee statements and a final statement upon resolution 
of the matter must be submitted to the bureau on forms 
provided by the bureau for that purpose, or on other forms 
acceptable to the bureau. All statements must show the name 
of the claimant, claim number, date of the statement, date of 
each service or charge, itemization and a reasonable 
description of each service or charge, time and amount billed 
for each item, and total time and amounts billed. No fees for 
services provided more than ninety days before the date of the 
billing will be paid except for those approved i n the sole 
discretion of the bureau . 

10. The following costs wi 11 be reimbursed: 

a. Actual postage . 

b . Actual to 11 charges for long-distance telephone calls. 

c. Copying charges, at twenty cents per page. 

d. Mileage and other expenses for reasonable and necessary 
travel. Mileage and other travel expenses, including per 
diem, must be paid in the amounts that are paid state 
officials as provided by North Dakota Century Code 
sections 44-08-04 and 54-06-09. Out-of-state travel 
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expenses may be reimbursed only if approval for such 
travel is given, in advance, by the bureau. 

e. Other reasonable and necessary costs, not to exceed one 
hundred dollars. Other costs in excess of one hundred 
dollars may be reimbursed only upon agreement, in advance, 
by the bureau. Costs for typing and clerical or office 
services will not be reimbursed. 

An attorney who accepts compensation from the bureau for services 
pursuant to North Dakota Century Code section 65-08-02 and this section 
agrees to binding fee arbitration of all disputes relating to payment or 
denial of fees. 

Fees for reporters must be: The sum of twenty-five dollars per 
hour, for appearance at hearing or other proceeding; plus, two dollars 
and fifty cents per page for transcription and original transcript, and 
twenty cents per page for additional copies. The bureau shall also 
reimburse reporters for mileage and other expenses, for reasonable and 
necessary travel, in the amounts that are paid state officials as 
provided by North Dakota Century Code sections 44-08-04 and 54-06-09. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-10-03 
Law Implemented: NDCC 65-02-08, 65-10-03 

92-01-02-13. Transfer of coverage from selling employer to 
purchasing employer. 

1. The compensation coverage of an employer selling or 
transferring the employer•s business to another employer who 
continues to operate the same business may, at the discretion 
of the bureau, be transferred to the purchaser. Any premium 
unearned on the seller 1 s risk must be applied toward payment 
for the transferred coverage. 

2. The compensation coverage of an employer, who has operated a 
business as an individual owner (sole proprietorship), as a 
family operation, (sons, spouse, daughters), or as a 
partnership, selling or transferring the business within three 
months of the last actual payroll period expiration date to a 
corporation of which the employer, as an individual owner, 
family member or partner, continues to be an officer or 
shareholder, may be transferred to the purchasing corporation. 
Then the payroll for the three-month (or less) payroll period 
will be prorated on the basis of the maximum of three hundred 
dollars per month per employee for the period of time 
involved. If the salary paid is less than the maximum amount 
of three hundred dollars, the full amount is reportable, or if 
an employee ceased employment during the three-month period, 
the gross paid is to be reported up to three thousand six 
hundred dollars. 
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History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-14. Procedure for penalizing employers accounts for 
failure to make payroll reports. When an employer fails to make payroll 
reports, the underwriter shall: 

1. Set up an account (including an application listing one 
employee) for the purpose of assigning a number; 

2. Request a payroll report; and 

3. If the report is not provided, recommend to the director that 
a penalty be fixed by order in an amount not to exceed five 
hundred dollars . 

The underwriter is the person appointed by the director to head the 
department at the bureau which sets rates and collects employers• 
premiums . The bureau employs one head underwriter and two assistant 
underwriters. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-04-12 
Law Implemented: NOCC 65-04-12 

92-01-02-15. Altering payroll reporting periods for employers. 
The bureau, upon an employer 1 s request, may alter an employer•s payroll 
reporting period to conform with regular quarter endings (March 
thirty-first, June thirtieth, September thirtieth, December 
thirty-first) in cases where an employer•s payroll reporting period 
would not normally coincide with a quarter•s end. 

History: Effective June 1, 1990. 
General Authority: NOCC 65-02-08, 65-04-05 
Law Implemented: NOCC 65-04-05 

92-01-02-16. Expiration date change. If a riskholder requests a 
change of expiration date on the riskholder•s account, the following 
procedure will apply: The payroll will be prorated on a basis of the 
maximum of three hundred dollars per month per employee for the period 
of time involved. If the salary paid is less than the maximum amount of 
three hundred dollars per month, the full amount is reportable. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NOCC 65-04-01 
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92-01-02-17. Reporting payroll for period of noncompliance. If 
the noncompliance period of a new account is less than twelve months, 
the following procedure will apply: The payroll will be prorated on a 
basis of the maximum of three hundred dollars per month per employee for 
the period of time involved. If the salary paid is less than the amount 
of three hundred dollars per month, the full amount is reportable. If 
an employee ceased employment during the noncompliance period, the gross 
payroll of the employee is prorated over the period of noncompliance up 
to a maximum of three hundred dollars per month for the period of 
noncompliance. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-18. Experience rating system. The following system is 
established for the experience rating of risks of employers contributing 
to the fund: 

1. Basis for experience rating. A merit rating system must be 
applied at the termination of the twelve-month insurance 
period for all employers' accounts of the fund meeting the 
following qualifications: 

a. The account has completed two consecutive twelve-month 
insurance periods. 

b. The employer's account, excluding optional coverage, has 
developed an annual premium of twenty-five dollars or more 
on its last actual payroll. 

Employer's coverage shall not be eligible for merit rating. 
No minimum premium shall be eligible for merit rating. When 
computing merit rating discount, an employer may not pay less 
than the minimum premium for the highest classification rate 
of that employer for merit rating purposes. The date claims 
are accepted must be the controlling factor for the five 
succeeding years. 

2. Basic compensation allowance. The premium allowance is 
established by adding the total earned premium for each 
account based on the period within the first five of the six 
years immediately preceding the twelve-month insurance period 
times fifty percent of the accumulated earned premium for the 
stated five-year period, which equals the premium allowance 
for a stated twelve-month period. 

3. Merit rate discount. Percentage of merit rate discount is 
computed as follows: 
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a. The four-year premium and the current year 1 s base premium 
obtained from the current payroll report are added 
together. 

b. Take fifty percent of this total, which is the five-years 1 

premium, and arrive at the allowance. 

c. If the losses on the experience rating sheet exceed the 
allowance arrived at in subdivision b, the allowance 
figure is subtracted from the loss figure. 

d. This difference is divided by the allowance figure to 
obtain the percentage of difference. 

e. The percentage of difference is multiplied by forty 
percent. 

f. This figure is the percentage of merit rate charged to be 
applied on the current estimated portion of the payroll 
report. 

g . If the allowance figure exceeds the loss figure on the 
experience rating sheet, the loss figure is subtracted 
from the allowance figure. 

h. This difference is divided by the allowance figure to 
obtain the percentage of difference. 

i . This percentage of difference is multiplied by forty 
percent. 

j. This figure is the percentage of merit rate discount to be 
applied on the current estimated portion of the payroll 
report. 

4. Percentage charge or discount. In no instance may the 
employer 1 s base premium be added to, for charge, or subtracted 
from, for discount, by more than forty percent. For payroll 
periods ending July 31, 1989, and after, the percentage or 
merit rate may not change more than forty percent on an 
individual account. 

History: Effective June 1, 1990. 
General Authority: NOCC 65-02-08, 65-04-17 
Law Implemented: NOCC 65-04-17 

92-01-02-19. Employer relief after third-party recovery. Upon 
third-party recovery pursuant to North Dakota Century Code section 
65-01-09 in claims which have been assumed by the bureau and where the 
employer 1 s merit rating has been affected, relief will be given to the 
employer from the date of the actual recovery to the balance of the 
experience rating period. 

649 



11 Relief will be given 11 indicates that the amount of money 
recovered by the bureau in a third-party action will be deducted from 
the amount charged against the employer's merit rating. This may result 
in a decreased premium for that employer in the future. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-01-09, 65-04-17 

92-01-02-20. Classification of employments Premium rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications and 
premium rates contained in the 1989 edition of that publication 
entitled, 11 North Dakota Workers Compensation Bureau Rates and 
Classifications 11 which is hereby adopted by reference thereto and 
incorporated within this section as though set out in full herein. 

Premium rates must be adjusted annually as recommended by the 
bureau's actuaries based upon the criteria set forth in North Dakota 
Century Code section 65-04-01. 

The m1n1mum premium charge for all classifications will be 
twenty-five dollars per year except for the following volunteer 
classifications: 

Classification No. 

7710 Fire department, volunteer minimum will be 
fifty dollars 

7715 Civil defense volunteer disaster- minimum will 
be fifty dollars 

9830 Civil air patrol, volunteer - minimum will be 
one hundred ten dollars 

9385 Volunteer programs- minimum will be one hundred 
fifty dollars 

9840 Vocational training and work evaluation 
programs, volunteer minimum will be one 
hundred fifty dollars 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NDCC 65-04-01 

92-04-01-01. Definitions. As used in this article: 

1. 11 Alteration 11 means a structural modification of or a departure 
from an original or existing construction. 
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2. 11 A. S.M . E. Code 11 means the Boiler Pressure Vessel Construction 
Code of the American society of mechanical engineers of which 
sections I, II, IV, VIII (divisions I and II), and IX as of 
July 1, 1978, are hereby adopted by the bureau and 
incorporated by reference as a part of this article. A copy 
of the American Society of Mechanical Engineers Code is on 
file at the office of the bureau. The American Society of 
Mechanical Engineers Code may be obtained from the American 
society of mechanical engineers headquarters at 345 East 
Forty-seventh Street, New York City, New York 10017. 

2.1. 11 Apartments 11 means all multiple dwellings, which include 
condominiums. 

3. 11 Approved 11 means approved by the bureau. 

4. 11 Boiler 11 means a closed vessel in which water is heated, steam 
is generated, steam is superheated or any combination thereof, 
under pressure or vacuum for use externally to itself by the 
direct application of heat from the combustion of fuels or 
from electricity or nuclear energy. The term boiler includes 
fired units for heating or vaporizing liquids other than water 
where these units are separate from processing systems and are 
complete within themselves, as per North Dakota Century Code 
section 65-12-04. 

5. 11 Bureau 11 means the North Dakota workers compensation bureau . 

6. 11 Certificate of competency 11 means a certificate issued by a 
jurisdiction indicating that a person has passed an 
examination prescribed by the national board of boiler and 
pressure vessel inspectors. 

7. 11 Certificate inspection 11 means 
which is used by the chief boiler 
a certificate, as provided for 
section 65-12-06 may be issued . 

an inspection, the report of 
inspector to decide whether 
in North Dakota Century Code 

8. 11 Chief inspector 11 means the chief boiler inspector appointed 
by the bureau to serve in the capacity as stated by law. 

9. 11 Condemned boiler 11 means a boiler that has been inspected and 
declared unsafe or disqualified by legal requirements by an 
inspector qualified to take such action who has applied a 
stamping or marking designating its rejection. 

10. 11 Deputy inspector 11 means a boiler inspector or inspectors 
employed by the bureau to assist the chief inspector in making 
inspections of boilers. 

11. 11 Existing installations 11 includes any boiler constructed, 
installed, or placed in operation before July 1, 1973. 
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12. 11 External inspection 11 means an inspection made when a boiler 
is in operation. 

13. 11 Fusion welding 11 means a process of welding metals in a molten 
or molten and vaporous state, without the application of 
mechanical pressure or blows. Such welding may be 
accomplished by the oxyacetylene or oxyhydrogen flame or by 
the electric arc. Thermit welding is also classed as fusion. 

14. 11 High pressure, high temperature water boiler 11 means a water 
boiler operating at pressures exceeding one hundred sixty 
pounds per square inch gauge [1103.17 kilopascals] or 
temperatures exceeding two hundred fifty degrees Fahrenheit 
[121.16 degrees Celsius]. For practical purposes it shall be 
deemed the same as a power boiler. 

15. 11 Hot water supply boiler 11 means a fired boiler 
exclusively to supply hot water for purposes other than 
heating and shall include all service and domestic type 
heaters not otherwise exempt by North Dakota Century 
section 65-12-04.1. 

used 
space 
water 

Code 

16. 11 Inspector 11 means the chief boiler inspector or any deputy 
inspector or special inspector. 

17. 11 Internal inspection 11 means an inspection made when a boiler 
is shutdown and handholes or manholes are opened for 
inspection of the interior. 

18. 11 Low pressure and heating boiler 11 means a boiler operated at 
pressures not exceeding fifteen pounds per square inch gauge 
[1.03 kilopascals] for steam or at pressures not exceeding one 
hundred sixty pounds per square inch gauge [1103.17 
kilopascals] and temperatures not exceeding two hundred fifty 
degrees Fahrenheit [121.1 degrees Celsius], for water. 

19. 11 Major repair 11 shall be considered as a repair upon which the 
strength of a boiler would depend. Major repairs are those 
that are not of a routine nature as described in Chapter III 
of the National Board Inspection Code. Chapter III of the 
National Board Inspection Code, 1987 edition, is hereby 
adopted by the bureau and incorporated by reference as a part 
of this article. 

20. 11 Miniature boiler 11 means any boiler which does not exceed any 
of the following limits: 

a. Sixteen-inch [40.64-centimeter] inside diameter of shell. 

b. Twenty square feet [1.86 square meter] heating surface. 

c. Five cubic feet [.142 cubic meter] gross volume, exclusive 
of casing and insulation. 

652 



d. One hundred per square inch gauge [689.48 kilopascals] 
maximum allowable working pressure. 

21. 11 National board 11 means the national board of boiler and 
pressure vessel inspectors, 1055 Crupper Avenue, Columbus, 
Ohio 43229, whose membership is composed of the chief 
inspectors of government jurisdictions who are charged with 
the enforcement of the provisions of the American Society of 
Mechanical Engineers Code. 

22. 11 National Board Inspection Code 11 means the manual for boiler 
and pressure vessel inspectors supplied by the national board. 
Copies of this code may be obtained from the national board at 
1055 Crupper Avenue, Columbus, Ohio 43229 . 

23 . 11 New boiler installations 11 includes all boilers constructed, 
installed, or placed in operation after July 1, 1973. 

24 . 11 Nonstandard boiler 11 means a boiler that does not bear the 
state st-amp, the national board stamp, the American society of 
mechanical engineers stamp or the stamp of any state or 
political subdivision which has adopted a standard of 
construction equivalent to that required by this article . 

25. 11 0wner or user 11 means any person, firm, corporation, state, · or 
political subdivision owning or operating any boiler which is 
not specifically exempt under North Dakota Century Code 
section 65-12-04.1 within North Dakota. 

26. 11 Power boiler 11 means a closed vessel in which steam or 
vapor (to be used externally to itself) is generated 
pressure of more than fifteen pounds per square inch 
[1.03 kilopascals] by the direct application of heat. 

other 
at a 
gauge 

27 . 11 Reciprocal commission 11 means a commission issued by the 
bureau to persons who have passed a written examination 
prescribed by the national board and who hold a national board 
commission issued by the national board, or to persons who 
have passed the written examination prescribed by the national 
board and are employed by a self-insured corporation making 
their own inspections. 

28 . 11 Reinstalled boiler 11 means a boiler removed from its original 
setting and reerected at the same location or erected at a new 
location without change of ownership. 

29. 11 Repair 11 is a restoration of any damaged or impaired part to 
an effective and safe condition. 

30. 11 Secondhand boiler 11 means a boiler of which both the location 
and ownership have been changed after primary use. 

653 



31. 11 Service or domestic type water heater 11 means a fired water 
heater of either instantaneous or storage type, used for 
heating or combined heating and storage of hot water to be 
used for domestic or sanitary purposes, with temperatures not 
exceeding two hundred fifty degrees Fahrenheit [121.1 degrees 
Celsius], and a heat input not in excess of two hundred 
thousand British thermal units [2.11 x 10 to the 8th power 
joules] per hour, and pressure not to exceed one hundred sixty 
pounds per square inch [1103.17 kilopascals]. 

32. 11 Special inspector 11 means an inspector regularly employed by 
an insurance company authorized to insure against loss from 
explosion of boilers in this state or an inspector who has 
passed the national board examination and is employed by self
insured corporations. 

33. "Standard boiler" means a boiler which bears the stamp of 
North Dakota or of another state which has adopted a standard 
of construction equivalent to that required by this article or 
a boiler which bears the national board stamp or American 
society of mechanical engineers stamp. 

34. "State of North Dakota Boiler Construction Code 11 is used to 
designate the accepted reference for construction, 
installation, operation, and inspection of boilers and will be 
referred to as this article. Anything not amended or 
specifically covered in this article shall be considered the 
same as the American Society of Mechanical Engineers Code, as 
of July 1, 1978. 

35. "Steam traction engines" means boilers on wheels which are 
used solely for show at state fairs and other exhibitions in 
which the public is invited to attend. 

History: Amended effective October 1, 1980; August 1, 1987; June 1, 
1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

92-04-02-17. Reporting repairs to be made. 

1. The owner or person in charge of a boile~ or boiler repair 
shop making major repairs to a boiler shall notify the chief 
boiler inspector of each major repair or alteration to be made 
thereto, and the anticipated repair shall be approved before 
work is started; or 

2. If the boiler is insured or owned by a self-insured 
corporation, the special inspector may authorize the repair. 
After such repairs are made, they shall be subject to the 
approval of an inspector. 
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History: Amended effective June 1, 1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

92-04-02-18. Reports of welded repair or alterations. All major 
repairs made to boilers in North Dakota must be reported on the report 
of welded repair or alteration Form WC 2033 or national board Form R-1 
and th±s either form must be filled out completely . The completed form 
must be sent by the repair concern effecting the repair to the chief 
boiler inspector within thirty days of the completion of the repair or 
alteration . It must be signed by the inspector approving the repair or 
by the manufacturer or boiler repair concern effecting the repairs . 

Subject to the administrative procedures of the 
approval of the inspector, repairs of a routine nature 
prior approval or the requirement for the repair report 
The National Board Inspection Code must be used as a 
determining repairs of a routine nature. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

bureau and the 
may be given 
may be waived. 
guideline i n 

92-04-03-01.1 . Boiler inspection fees. The follow i ng will be 
charged for boiler inspections: 

1. High pressure boilers. 

a. Internal inspections . 

50 square feet or less of heating surface 
Over 50 square feet and not over 500 square feet 
Over 500 square feet and not over 4,000 

square feet 
Over 4,000 square feet of heating surface 

b . External inspections. 

50 square feet of heating surface or less; 
100 KW or less 
Over 50 square feet of heating surface, over 

100 KW 

2 . Low pressure boilers. 

a. Internal inspections . 

Without manway 
With manway 

b. External inspections. 
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Fee 

$25 . 00 
35 . 00 

45 . 00 
55 . 00 

$20 . 00 

25.00 

$25.00 
35 . 00 



Hot water heat and low pressure steam 
Hot water supply 
Additional boilers at same account for 

same day inspection. (Account= same 
owner, management firm, user, etc.) 

3. 11 Show11 boi 1 ers. 

Internal 
Extern a 1 
Hydrostatic test 
Ultrasonic survey 

$20.00 
10.00 

15.00 

$35.00 
30.00 
40.00 
40.00 

4. The charge cannot exceed one hundred eighty-five dollars per 
day plus expenses for inspections of boilers for the same 
account, per inspector. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-12-11 
Law Implemented: NOCC 65-12-11 

92-04-03-08. Safety appliances. 

1. No person shall remove, tamper with, or render inoperative any 
safety appliances prescribed by these rules except for the 
purpose of making repairs. The resetting of safety appliances 
shall not exceed the accepted working pressure of the unit. 

2. Repairs or adjustments made to safety or safety relief valves 
must be done by the manufacturer of the valve or an approved 
testing facility equipped to do same. The resetting of safety 
valves or safety relief valves shall not exceed the accepted 
working pressure for the unit. 

3. An approved testing facility must be one of the following: 

a. A facility holding a valid certificate of authorization 
and 11 VR" symbol stamp issued by the national board of 
boiler and pressure vessel inspectors. 

b. An electrical generating station owner or user 11 VR" 
program, the full equi va 1 ent of the national board 11 VR 11 

program, reviewed and accepted by the chief boiler 
inspector and a representative of the owner or user 1 s 
authorized inspection agency responsible for the inservice 
inspection of the owner or user 1 s boilers. 

c. An owner or user program for doing adjustments to set 
pressure or blowdown, or both, to boiler pressure relief 
valves owned by them, provided the adjusted settings or 
capacities, or both, and the date of the adjustments are 
recorded on a metal tag secured to the seal wire. All 
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external adjustments must be sealed showing the 
identification of the organization making the adjustments. 
The chief boiler inspector shall review the training, 
qualifications, and procedures used to implement this 
program. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

92-04-05-22. Pressure on nonstandard traction engines. All steam 
traction engines which are of nonstandard boiler construction shall be 
limited to a maximum allowable working pressure of one hundred twenty
five pounds per square inch [061 . 04 kilopascalsl , unless a thorough 
ultrasonic thickness survey, engineering analysis, and other 
inspections, approved by the chief boiler inspector, determine that a 
different pressure is appropriate. In no case may the maximum allowable 
working pressure be greater than that permitted by the original 
manufacturer. Boilers herein described shall not be subject to the age 
limits of section 92-04-05-03. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65 - 12-08 
Law Implemented: NDCC 65-12-08 
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TITLE 94 

Corrections and Rehabilitation, Department of 
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JUNE 1990 

STAFF COMMENT: Title 94 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
94-01-01 

Chapter 
94-02-01 
94-02-02 

94-02-03 

94-02-04 
94-02-05 

ARTICLE 94-01 

GENERAL ORGANIZATION 

Organization of Department [Reserved] 

CHAPTER 94-01-01 
ORGANIZATION OF DEPARTMENT 

[Reserved] 

ARTICLE 94-02 

JAILS 

Required Facilities 
Detention of Juveniles and Juvenile 

Detention Centers 
Facility Classification, Construction, 

and Renovation 
Admissions Procedures 
Supervision and Security 
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94-02-06 
94-02-07 
94-02-08 
94-02-09 
94-02-10 
94-02-11 
94-02-12 
94-02-13 
94-02-14 
94-02-15 

94-02-16 

94-02-17 
94-02-18 
94-02-19 

Section 
94-02-01-01 
94-02-01-02 
94-02-01-03 
94-02-01-04 
94-02-01-05 
94-02-01-06 
94-02-01-07 
94-02-01-08 
94-02-01-09 
94-02-01-10 
94-02-01-11 
94-02-01-12 

Inmate Health Care 
Safety, Sanitation, and Hygiene 
Food Service 
Telephone Calls and Visitation 
Mail 
Reading and Legal Materials 
Prisoner Exercise and Recreation 
Exercise of Religious Practices 
Grievance Procedure 
Cell Care- Jail Property- Prisoner 

Responsibility 
Prohibited Acts and Disciplinary 

Procedure 
Correctional Officer Training 
Inspections 
Application Procedure for Jail 

Classification and Inmate Categories 

CHAPTER 94-02-01 
REQUIRED FACILITIES 

Cell Size 
Day room 
Exercise Room 
Outdoor Recreation Area 
Educational and Counseling Program Space 
Visitation Area 
Intake/Booking Area 
Food Preparation Space 
Heating and Ventilation Systems 
Sanitary Facilities 
Firefighting and Fire Detection Equipment 
Recognized Standards 

94-02-01-01. Cell size. Every effort must be made to house each 
inmate in a single cell. Each inmate must be provided an adequate 
amount of cell space. Minimum cell size for shared cells in existing 
jails must, at a minimum, meet the requirements as set out in Campbell 
v. Cauthron, 623 F.2d 503, 507-8 (8th Cir. 1980). 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-01-02. Oayroom. All groups of inmates in grade 
grade two jails, as set out in North Dakota Century Code 
12-44.1-09, and juvenile detention centers authorized to 
juveniles for more than ninety-six hours shall have equal access 
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dayroom . If more than one group of inmates will have access to the same 
dayroom, then the dayroom must be separated from inmate cells or 
dormitories. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-03. Exercise room. All groups of inmates in grade one 
and grade two jails, as set out in North Dakota Century Code section 
12-44.1-09, and juvenile detention centers authorized to detain 
juveniles for more than ninety-six hours shall have equal access to an 
exercise room. The exercise room in a grade one jail must be separate 
from the dayroom. Inmate physical exercise in a grade two jail or 
juvenile detention center may be provided in a separate exercise room or 
in the dayroom. If more than one group of inmates will have access to 
the same exercise room, then the exercise room must be separated from 
inmate cells or dormitories. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-04. Outdoor recreation area. Grade one jails must have 
an adequate sized secure outdoor recreation area equally available to 
all classifications of inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-05. Educational and counseling program space. Grade one 
and grade two jails and juvenile detention centers authorized to detain 
juveniles for more than ninety-six hours must provide adequate and 
secure space for conducting educational and counseling programs for 
inmates which must be equally available to all classifications of 
inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

94-02-01-06. Visitation area. Each jail must have an adequate 
sized secure visitation room. Grade one jails must also have a separate 
adequate sized secure contact visitation area. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-01-07. Intake/booking area. Each jail must have a separate 
and secure intake/booking area. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-08. Food preparation space. When food is prepared in 
the jail, adequate space for food preparation must be provided. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-09. Heating 
have heating and ventilation 
comfort. 

and ventilation systems. Each jail must 
systems sufficient to maintain humane 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-01-10. Sanitary facilities. Toilets, showers, washbasins, 
and hot and cold running water must be accessible to all inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-01-11. Firefighting and fire detection equipment. 
Commercial-type firefighting and fire detection equipment, approved by 
the state fire marshal must be provided in accessible locations within 
the jail and must be regularly tested to assure operational condition. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

94-02-01-12. Recognized standards. The governing bodies of 
existing jails are encouraged to make every effort to substantially 
comply with model correctional facility standards such as those 
published by the American correctional association. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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CHAPTER 94-02-02 
DETENTION OF JUVENILES AND JUVENILE DETENTION CENTERS 

Section 
94-02-02-01 
94-02-02-02 
94-02-02-03 
94-02-02-04 
94-02-02-05 
94-02-02-06 
94-02-02-07 
94-02-02-08 
94-02-02-09 

Juvenile Detention Centers 
Liberal Construction 
Security Versus Jail Appearance 
Coeducational Programs 
School Study Assistance 
Administration 
Security 
Sleeping Rooms 
Other Standards 

94-02-02-01. Juvenile detention centers. Juvenile detention 
centers shall meet, at a minimum, the regulations contained herein. The 
director of the department of corrections and rehabilitation shall 
determine, for each juvenile detention facility in this state, whether 
county, city, or privately administered, the maximum number of hours or 
days that juveniles may be detained. In addition, the director of the 
department of corrections and rehabilitation may impose other conditions 
to the authorization for such facility, including, but not limited to, 
conditions pertaining to the operation, administration, and physical 
plant requirements of such facility . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-06, 12-44.1-24 

94-02-02-02. Liberal construction. The rules contained in this 
article must be construed liberally when applied to juveniles. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-02-03. Security versus jail appearance. 
centers must be secure but every effort must be made 
appearance of a jail . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

Juvenile detention 
to minimize the 

94-02-02-04. Coeducational programs. Coeducational programs and 
activities may be utilized in juvenile detention centers if adequate 
supervision may be maintained . 
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History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

94-02-02-05. School study assistance. A juvenile detained for 
more than ninety-six hours must be given reasonable assistance in 
obtaining educational materials and assignments necessary to keep the 
juvenile current in regular school studies. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

94-02-02-06. Administration. All juvenile detention centers must 
have an administrator appointed by the governing authority and a budget 
separate from adult corrections, detention, or jail facility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-04(3) 

94-02-02-07. Security. The facility must be secured in such a 
way that juveniles remain within the security perimeter and that access 
by the general public is denied without proper authorization. Sight and 
sound separation must be maintained between juvenile detainees and all 
persons not authorized to be present within the juvenile detention 
facility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-13 

94-02-02-08. Sleeping rooms. All sleeping rooms in detention 
facilities must have, at a minimum, access to all the following 
sanitation facilities: 

1. Toilet above floor level which is available for use without 
staff assistance twenty-four hours a day. 

2. Washbasin and drinking water. 

3. Hot and cold running water. 

4. A bed above floor level and storage space. 

5. Natural light. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
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Law Implemented: NDCC 12-44.1-14 

94-02-02-09. Other standards. Juvenile detention facility 
governing authorities and administrators are also required to follow all 
jail rules of article 94-02 except such rules as may by their provisions 
be specifically excluded from application to a juvenile detention 
center, to a juvenile detention center of a limited detention period 
authorization, or to a juvenile detention center which has been granted 
a variance pursuant to North Dakota Century Code section 12-44.1-26. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 

CHAPTER 94-02-03 
FACILITY CLASSIFICATION, CONSTRUCTION, AND RENOVATION 

Section 
94-02-03-01 
94-02-03-02 
94-02-03-03 

Construction or Renovation Plan Approval 
Plan Conformance to Applicable Model Standards 
Grade Classification 

94-02-03-01. Construction or renovation plan approval. Plans for 
the construction of a new facility or plans for the major renovation 
(estimated expenditure of more than ten thousand dollars) of an existing 
facility require approval from the office of the director of the 
department of corrections and rehabilitation prior to commencement of 
the project. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-03-02. Plan conformance to applicable model standards. 
Plans for the construction or major renovation of jails and juveni le 
detention centers must be substantially in accordance with model 
correctional facility standards such as those published by the American 
correctional association. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-03-03. Grade classification. The director of the 
department of corrections and rehabilitation shall determine the grade 
classification of each facility and shall determine how many groups of 
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inmates or detainees, as set out in North Dakota Century Code section 
12-44.1-09, may be housed in the facility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-06 

CHAPTER 94-02-04 
ADMISSIONS PROCEDURES 

Section 
94-02-04-01 
94-02-04-02 
94-02-04-03 
94-02-04-04 
94-02-04-05 
94-02-04-06 
94-02-04-07 
94-02-04-08 

Health Screening Data 
Health Examination and Treatment 
Communicable Disease Treatment 
Mental Illness- Supervision 
Individual File 
Clothing 
Communications Allowed 
Inmate Instructions 

94-02-04-01. Health screening data. Prior to admission or as 
soon thereafter as is reasonably possible, a correctional officer who is 
trained in American red cross basic first aid shall obtain receiving 
health screening data as required by the health care administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-04-02. Health examination and treatment. Prior to 
admission the inmate must be examined by a correctional officer for body 
vermin, cuts, bruises, other injuries, infectious diseases, and other 
visible health problems. These findings must be recorded and any health 
problems must be appropriately treated. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-04-03. Communicable disease treatment. Inmates known to 
have or suspected of having hepatitis, venereal disease, or other 
communicable diseases must be isolated from the remainder of the inmate 
population and suitable treatment must be obtained as soon as reasonably 
possible. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-04-04. Mental illness - Supervision. Inmates known to be 
mentally ill or persons who are held under the emergency prov1s1ons of 
the commitment law must be placed under close supervision. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-09, 12-44.1-13 

94-02-04-05. Individual file. An individual file on each inmate 
should be established at intake. The following m1n1mum iden t ification 
data and information should be recorded for each person detained in the 
facility: 

1. Name (and aliases if any). 

2. Address. 

3. Date of birth. 

4. Sex. 

5. Name, address, and phone number of person to be contacted in 
the event of emergency (parent or guardian if juvenil e). 

6. Time and date of admission to jail. 

7. Authority for admission. 

8 . Offense. 

9 . Name of delivering officer and arresting officer. 

10 . Apparent physical and emotional condition . 

11. Space for remarks. 

12. Date of release or transfer. 

13. Name of person recording the data. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-22 

94-02-04-06. Clothing. Jail clothing must be issued immediately 
upon admission, unless the correctional officer, in the officer 1 s 
discretion, determines that the inmate shall be permitted to wear the 
inmate 1 s own clothing. Possession of shoelaces, belts, scarves, ties, 
hard shoes or boots, keys, heavy chains, and large rings must be 
restricted where they could be a security problem or used to inflict 
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bodily harm. Personal property taken from the inmate must be listed on 
a personal receipt form made out in the name of the inmate. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-12, 12-44.1-14 

94-02-04-07. Communications allowed. Inmates must be allowed to 
contact an attorney, a family member, friend, next of kin, or bondsman 
upon completion of the admission's process. A sufficient number of 
attempts should be allowed to assure completion of a telephone call. 
Juvenile inmates must be allowed to complete at least two telephone 
calls. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-04-08. Inmate instructions. Upon admission, or as soon 
thereafter as is practicable, an inmate must be informed of visitation 
hours, mail procedures, what constitutes contraband, prohibited acts, 
disciplinary procedures, grievance procedures, health care procedures, 
and inmate cell care responsibility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-05 
SUPERVISION AND SECURITY 

Section 
94-02-05-01 
94-02-05-02 
94-02-05-03 
94-02-05-04 

Supervision by Correctional Officer 
Inmate's Right to Privacy 
Personal Observation of Inmates 
Written Jail Policy 

94-02-05-01. Supervision by correctional officer. No person may 
be detained without a correctional officer on duty capable of responding 
to the reasonable needs of the inmate. No inmate may be placed in a 
supervisory capacity over other inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-13 
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94-02-05-02. Inmate's right to privacy. Correctional officers 
may not be placed in positions of responsibility for the superv1s1on of 
inmates of the opposite sex in circumstances that can be described as an 
invasion of privacy. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-05-03. Personal observation of inmates. Each inmate must 
be personally observed by a correctional officer at least every sixty 
minutes on an irregular basis. Inmates who exhibit suicidal tendencies, 
who manifest emotional distress, or who have specialized medical 
problems such as severe intoxication must be personally observed by a 
correctional officer at more frequent intervals as their condition 
requires. Juvenile i nmates must be observed by a correctional officer 
every thirty minutes on an irregular basis . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-13 

94-02-05-04. Written jail policy. 
cover, at a minimum, the following areas: 

1 . Control and recovery of contraband. 

2. Visi tor and visitation control. 

3. Delivery of goods and supplies. 

4. Equipment maintenance. 

Written jail policy must 

5 . Prohibition of firearms in security perimeter. 

6. Search procedures. 

7. Escort of prisoners outside security areas . 

8. Escape prevention and action plans. 

9. Tool, medication, key, and weapon control procedures. 

10. Prisoner count procedure. 

11. Classification of prisoners . 

12. Lockup and disciplinary procedures. 

13 . Riot prevention and control procedures. 
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14. Fire evacuation procedures. 

15. Inmate's daily schedule which must include mealtimes, 
exercise, recreation, showers, visitation, telephone calls, 
sick call, and lights out. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 
Law Implemented: NDCC 12-44.1-09, 
12-44.1-20, 12-44.1-21 

12-44.1-24 
12-44.1-14, 12-44.1-15, 12-44.1-19, 

Section 
94-02-06-01 
94-02-06-02 
94-02-06-03 
94-02-06-04 
94-02-06-05 
94-02-06-06 
94-02-06-07 
94-02-06-08 
94-02-06-09 
94-02-06-10 
94-02-06-11 
94-02-06-12 
94-02-06-13 
94-02-06-14 
94-02-06-15 

94-02-06-16 
94-02-06-17 

CHAPTER 94-02-06 
INMATE HEALTH CARE 

Health Care Administration 
Medical Care Access 
Medical Staff Availability 
Medical Emergency Provision 
Special Medical Care 
First-Aid Kits 
Medical Records - Access 
Inactive Medical Records - Retention 
Health Appraisal Access 
Administration of Medical Treatment 
Notification of Illness or Death 
Detoxification Procedures 
Sick Call Procedures 
Medication 
Law Governing Practice of Medicine 

and Nursing 
Inmate Health Complaints 
Qualified Officer to be on Duty 

94-02-06-01. Health care administration. The jail administrator 
shall designate a licensed physician or registered nurse or county or 
state health authority which must be responsible for health care 
administration and development of policies or procedures. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-02. Medical care access. Inmates must have access to 
necessary emergency medical care, including, but not limited to, 
physical, psychiatric, and dental care. The cost of such medical care 
is subject to reimbursement from the inmate. Adequate staff, space, 
equipment, supplies, and materials must be provided if health care is 
delivered in the jail. Nonemergency physical, psychiatric, and dental 
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care must be provided to an inmate as directed by the health care 
administrator . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-03. Medical staff availability. A licensed physician or 
registered nurse must be available on call on a twenty-four-hour basis. 
Provisions made to notify a licensed physician or registered nurse on 
duty at a hospital may be sufficient. Jails in communities without a 
licensed physician or nurse must have arrangements made to provide 
health care to an inmate on the same basis as any resident of the 
community . That is, the inmate must be transported to an appropriate 
health care facility or a licensed physician or nurse must be brought to 
the jail. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-04. Medical emergency prov1s1on. The jail administrator 
shall adopt a written plan which provides for transportation to a 
medical facility in the event of a medical emergency. Emergency 
telephone numbers must be readily available to correctional officers . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-14 

94-02-06-05. Special medical care. Inmates with acute 
psychiatric or other illnesses who require necessary health care beyond 
the resources available in the jail must be transferred or committed to 
a facility where the necessary health care is available. The jail 
administrator shall ensure that security will be maintained . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-06. First-aid kits. First-aid kits must be available in 
the jail. The health care administrator shall approve the contents, 
locations, and procedure for the inspection of the kits . 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

673 



94-02-06-07. Medical records- Access. Access to medical records 
must be controlled by the health care administrator. The medical 
records file must be separate from the jail confinement records. 
Requests by the inmate, the inmate•s personal representative, or lawyer 
for medical attention and the disposition of such requests must be in 
writing and copies placed in the inmate 1 s personal medical file. Other 
licensed physicians or registered nurses may be provided access to the 
information contained in the inmate 1 s confinement record or personal 
medical file when written authorization by the inmate is obtained. When 
an inmate is transferred to another jail, summaries or copies of the 
inmate•s health records must be sent to the health care administrator of 
that jail. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-08. Inactive medical records Retention. Inactive 
personal medical records must be retained as permanent records for a 
period of ten years unless otherwise provided by law. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-09. Health appraisal access. An inmate detained in a 
grade one or grade two jail must be given a health appraisal by a 
licensed physician or registered nurse, or such other qualified person 
as authorized by the health care administrator, within fourteen days of 
admission, the nature and extent of which must be determined by the 
health care administrator. The health care administrator may require a 
health appraisal at an earlier date if the health care administrator, in 
the administrator 1 s discretion, determines that it is necessary. The 
health appraisal must include, at a minimum: 

1. Review of health screening. 

2. Collection of additional data to complete the medical, dental, 
psychiatric, and immunization histories. 

3. Recording of height, weight, pulse, blood pressure, and 
temperature. 

4. Laboratory or diagnostic tests and examinations as deemed 
appropriate by the health care administrator. 

5. Review of medical examination results. 

This rule does not require the inmate to participate in laboratory or 
diagnostic tests absent the existence of consent of the inmate, an 
emergency, or an order of a court of competent jurisdiction. Refusal of 
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an inmate to participate in the 
must be documented and placed 
the health care administrator 
presents a risk to the health 
inmate may be administratively 

health appraisal, in whole or in part, 
in the inmate 1 s medical records. Should 
determine that the inmate 1 s refusal 

or safety of other inmates or staff, the 
segregated from the inmate population 

until such time as the health care administrator determines that the 
risk no longer exists . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-10. Administration of medical treatment. The jail 
administrator is responsible for identifying the mechanism necessary to 
carry out the specific orders of the health care administrator relating 
to the inmate 1 s medical care . All treatment administered by 
correctional officers pursuant to specific orders must be documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-11. Notification of illness or death. The jail 
administrator shall make a good faith attempt to not i fy the next of kin 
or legal guardian of an inmate in case of serious illness, injury, or 
death. The county coroner must be notified in the event of an i nmate 1 s 
death. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 

94-02-06-12. Detoxification procedures. The health care 
administrator shall establish the procedures for detoxification when 
performed in the jail. When detoxification is not performed in the 
jail, it is to be conducted in a hospital or community detoxificat i on 
center. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-13. Sick call procedures. Sick call must be provided in 
grade one and grade two jails and juvenile detention centers at least 
once a week. The health care administrator shall establish sick call 
procedures. 

History: Effective June 1, 1990. 
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General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-14. Medication. No person other than a licensed 
physician may prescribe medication. A licensed physician must be 
responsible for matters of medical judgment. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-15. Law governing practice of medicine and nursing. The 
practice of medicine and nursing must be governed by North Dakota law 
and the accepted practice of the medical and nursing community. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-16. Inmate health complaints. Inmate health complaints 
must be received and documented daily and the health care administrator 
must be notified of the complaints. An inmate with a health complaint 
must be placed on the next sick call list. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-17. Qualified officer to be on duty. At least one 
correctional officer must be on duty at all times who has received 
American red cross basic first-aid training and basic cardiopulmonary 
resuscitation training. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

Section 
94-02-07-01 
94-02-07-02 
94-02-07-03 
94-02-07-04 
94-02-07-05 
94-02-07-06 

CHAPTER 94-02-07 
SAFETY, SANITATION, AND HYGIENE 

Bedding and Clothing 
Bedding Required 
Mattress Requirement 
Personal Hygiene Availability 
Hair Length 
Safety Code Compliance 
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94-02-07-07 Evacuation and Emergency Service Plans 

94-02-07-01. Bedding and clothing. Bedding and inmate clothing 
must be kept clean and laundered at least weekly . Pillows, blankets, 
and mattresses must be sanitized as often as jail usage and the 
promotion of inmate health require. Delousing materials and procedures 
must be approved by the health care administrator . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 

94-02-07-02. Bedding required. Inmates must be provided with a 
bed, mattress, pillow, and clean sheets, blanket, and pillowcase. 
Special circumstances may require inmate clothing or bedding be removed 
from an inmate 1 s cell. Such action must be documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-07-03. Mattress requirement. All mattresses must be of a 
nontoxic fire-retardant material approved by the state fire marshal. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-03 

94-02-07-04. Personal hygiene availability. Inmates detained for 
more than twenty-four hours must be provided personal hygiene items such 

as soap, towels, toothbrush, and toothpaste and access to a shower at 
designated intervals to be determined by the jail administrator. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-07-05. Hair length. The jail administrator may restrict an 
inmate 1 s hair length when necessary for identification, health, or 
safety purposes. However, an inmate 1 s hair length may not be restricted 
if it would violate a religious practice. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-07-06. Safety code compliance. The jail administrator 
shall ensure compliance with the most current edition of the Life Safety 
Code of the national fire protection association and the Portable Fire 
Extinguishers Code of the national fire protection association, 
incorporated. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

94-02-07-07. Evacuation and emergency service plans. The jail 
administrator shall provide written procedure specifying an entire 
evacuation plan in case of fire or other emergency which must include an 
accounting system to enable officers to readily determine the number of 
people inside the jail, the method for prompt evacuation of all inmates, 
and a plan for mass emergency medical services. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

Section 
94-02-08-01 
94-02-08-02 
94-02-08-03 
94-02-08-04 
94-02-08-05 
94-02-08-06 

CHAPTER 94-02-08 
FOOD SERVICE 

Dietary Allowance Requirement 
Special Diet Requirements 
Mealtimes 
Food Service Facilities 
Food Service Area Inspection 
Meal Service 

94-02-08-01. Dietary allowance requirement. All meals must meet 
or exceed the dietary allowance as stated in the recommended dietary 
allowances, national academy of sciences. The jail administrator shall 
document what was served at each meal. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-08-02. Special diet requirements. The jail administrator 
shall provide for, at a minimum: 

1. Special diets as approved by the health care administrator. 

2. Prohibitions of the use of food as a reward or disciplinary 
measure. 
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3. Special diets as required for adherence to religious beliefs. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-08-03. Mealtimes. Three meals, at least one of which must 
be a hot meal in grade one and grade two jails and juvenile detention 
centers, must be provided at regular mealtimes during each 
twenty-four-hour period with no more than fourteen hours between the 
evening meal and breakfast. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-08-04. Food service facilities. Food service facilities, 
equipment, and employees must meet all applicable health, safety, and 
sanitation laws and regulations. The jail administrator shall make a 
written request to the agency that inspects local restaurants to inspect 
the jail food service every three months. This inspection report must 
be on file in the jail administrator•s office. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

94-02-08-05. Food service area inspection. The jail 
administrator or the health care administrator shall make a daily 
inspection of all food service areas to ensure sanitary conditions. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-08-06. Meal service. Inmates in a grade one facility and 
juvenile detention centers authorized to detain juveniles for more than 
ninety-six hours must be served their meals in a dayroom or a dining 
hall. An inmate may be required to have the inmate•s meals served in 
the inmate 1 s living space area if the jail administrator has reasonable 
grounds to believe that the inmate presents a threat to jail security, 
order, or rehabilitation. Inmates in a grade two or grade three jail or 
a juvenile detention center authorized to detain juveniles for no more 
than ninety-six hours may have their meals served in their living space. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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Section 
94-02-09-01 

94-02-09-02 
94-02-09-03 
94-02-09-04 
94-02-09-05 
94-02-09-06 
94-02-09-07 

CHAPTER 94-02-09 
TELEPHONE CALLS AND VISITATION 

Telephone Calls- Lawyer, Doctor, 
or Clergyman 

Telephone Calls - Friends or Relatives 
Visitation Privileges 
Restrictions on Visitation Privileges 
Visiting Hours 
Visitors Subject to Search 
Contact Visitation 

94-02-09-01. Telephone calls - Lawyer, doctor, or clergyman. An 
inmate must be allowed to make telephone calls to the inmate•s lawyer, 
doctor, or clergyman at reasonable times. These calls may not be 
monitored. The tel.ephone number of a lawyer, doctor, or clergyman who 
has called an inmate must be obtained and the inmate must be permitted 
to return the call at a reasonable time. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-09-02. Telephone calls - Friends or relatives. An inmate 
must be allowed to send or receive telephone calls from persons other 
than the inmate•s lawyer, doctor, or clergyman within limitations set by 
the jail administrator. Long distance calls must be made collect. 
These calls may be monitored if the jail administrator has reasonable 
grounds to believe that the conversation will result in a threat to jail 
security, order, or rehabilitation. These reasonable grounds must be 
documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-09-03. Visitation privileges. Each inmate must be allowed 
visits from clergy, legal counsel, probation officers, legal custodian, 
inmate•s immediate family, and those individuals approved by the jail 
administrator. Juveniles who are not members of the inmate 1 s immediate 
family may be prohibited from visiting inmates. Upon an inmate•s 
request, legal counsel must be permitted to visit an inmate after 
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admission as soon as reasonably possible. All subsequent visits by 
legal counsel may be restricted to reasonable hours. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-14 

94-02-09-04. Restrictions on visitation privileges. Restrictions 
may be placed on who may visit an inmate whenever the jail administrator 
has reasonable grounds to believe the visitor presents a threat to jail 
security, order, or rehabilitation and those reasonable grounds are 
documented. Individuals who have previously been detained in the jail 
may be prohibited from visiting inmates who were detained with them. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 .1 -14 

94-02-09-05. Visiting hours. Visiting hours must be reasonably 
convenient but within such limitations as established by the jail 
administrator. Visiting hours must be posted in a conspicuous place. 
Clergy, legal counsel, and probation officers must be allowed to visit 
with an inmate in private at reasonable times other than regular 
visiting hours. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-09-06. Visitors subject to search. 
jail may be required to submit to a search 
belongings before entering the visitation area if 
so directs . Anything brought in by visitors 
inspected for contraband . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-14, 12-44.1-15 

Visitors entering the 
of their person and 
the jail administrator 
for inmates may be 

94-02-09-07. Contact visitation. Contact visitation between an 
inmate and clergy, legal counsel, and probation officers is mandatory . 
Contact visitation between an inmate in a grade one jail and family 
members is encouraged. If contact visitation with family members is 
provided, then all inmates must be treated equally and have the same 
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opportunity to have contact visitation unless reasonable grounds exist 
to deny contact visitation and such reasonable grounds are documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

Section 
94-02-10-01 
94-02-10-02 

CHAPTER 94-02-10 
MAIL 

Mail as Privileged Correspondence 
Mail as General Correspondence 

94-02-10-01. Mail as privileged correspondence. Privileged 
correspondence is mail between an inmate and any one of the following: 
attorneys; judges and clerks of federal, state, and local courts; 
president, vice president, and attorney general of the United States; 
any member of the Congress of the United States; the governor, 
lieutenant governor, and attorney general of any state; any member of 
the state legislative assembly; and any parole board member. 

1. Outgoing mail. Outgoing privileged correspondence may not be 
opened, inspected, or censored. Outgoing privileged 
correspondence initiated by an indigent inmate and which 
contains legal documents must be mailed without charge to the 
inmate. This extends only to first-class postage for legal 
mail and does not include registered, certified, or insured 
mail. Indigent inmates must also be provided free envelopes 
and writing materials for the mailing and drafting of legal 
documents. Indigent inmates must be provided a reasonable 
amount of stamps, envelopes, and writing materials for other 
privileged correspondence. 

2. Incoming mail. Incoming privileged correspondence must be 
treated as privileged only if the name and official status of 
the sender appears on the envelope. All incoming privileged 
correspondence may be opened and examined for cash, checks, 
money orders, or contraband, but only in the presence of the 
inmate to whom the communication is addressed. In cases where 
cash, checks, or money orders are found, they must be removed 
and credited to the inmate 1 s account. Where contraband is 
found, it must be removed and returned to the sender or 
retained with the inmate 1 s personal property. The jail 
administrator of each jail shall determine what constitutes 
contraband. In no case may the privileged correspondence be 
read or censored. 
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3 . Packages. Incoming packages from privileged correspondents 
must be inspected for contraband in the same manner as any 
other item of privileged correspondence. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-10-02. 
correspondence is 
correspondent. 

Mail as 
mail between 

general correspondence. General 
an inmate and a nonprivileged 

1. Outgoing rna i l. Outgoing general correspondence must be 
permitted; however, correspondence with inmates in other 
institutions may be restricted. Outgoing general 
correspondence may be read, censored, or rejected and returned 
to the inmate. A written and signed notice stating the reason 
the correspondence was censored or rejected and the appeal 
procedure must be given to the inmate. Within a reasonable 
time, the inmate may appeal this decision to the jail 
administrator or the administrator's designated 
representative. The reviewing authority on appeal may not be 
the same person who originally censored or rejected the 
correspondence. The reviewing authority shall document the 
findings and the disposition of the item. This documentation 
must be retained by the jail administrator and a copy must be 
given to the inmate. 

2. Incoming mail . Incoming general correspondence may be opened 
and examined for cash, checks, money orders, or contraband. 
In cases where cash, checks, or money orders are found, they 
must be removed and credited to the inmate's account. Where 
contraband is found, it must also be removed. Incoming 
general correspondence may be read, censored, or rejected and 
returned to the sender or retained with the inmate's personal 
belongings. A written and signed notice stating the reason 
the correspondence was censored or rejected and the appeal 
procedure must be given to the sender and the inmate to whom 
it was addressed. Within a reasonable time, the sender may 
appeal this decision to the jail administrator or the 
administrator's designated representative. The reviewing 
authority on appeal may not be the same person who originally 
censored or rejected the correspondence . The reviewing 
authority shall document the findings and the disposition of 
the item. This documentation must be retained by the jail 
administrator and a copy must be given to the sender. 

3. Packages. Each jail administrator shall provide inmates with 
a list of items which may be received in packages. All 
incoming packages must be inspected for contraband. Any item 
which is not on the approved list must be returned to the 
sender or placed with the inmate's personal property. 
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4. Publications. Inmates must be allowed to receive books, 
magazines, newspapers, and other printed materials that have 
been sent directly from the publisher. Items not sent 
directly from the publisher shall be allowed in the discretion 
of the jailer. Sexually explicit publications may be 
prohibited. 

5. Censorship or rejection of an inmate•s general correspondence 
must meet the following requirements: (a) the correctional 
officer must show that the censorship or rejection furthers 
security, order, or rehabilitation; and (b) the censorship or 
rejection of general correspondence must be no greater than is 
necessary or essential to security, order, or rehabilitation. 
These findings must be documented. 

6. In each case where it is necessary to remove any item from 
incoming mail, or censor or reject general correspondence, a 
written record must be made of such action. Such record must 
include: 

a. The inmate•s name and number. 

b. A description of the mail in question. 

c. A description of the action taken and the reason for such 
action. 

d. The disposition of the item involved. 

e. The signature of the acting officer. 

A copy of the record must be given to the inmate and to the 
sender. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-14 
Law Implemented: NDCC 12-44.1-14 

Section 
94-02-11-01 
94-02-11-02 
94-02-11-03 
94-02-11-04 

94-02-11-05 
94-02-11-06 

CHAPTER 94-02-11 
READING AND LEGAL MATERIALS 

Reading Materials 
Legal Materials Access 
Legal Materials- Private Access 
Reading Materials and Legal Materials -

Public Libraries or Donations 
Use of Law Library and Legal Materials 
Legal Materials Access - Restriction 
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94-02-11-01. Reading materials. The jail administrator shall 
provide reading materials to inmates. Reading materials may include the 
following: 

1. Recent newspapers. 

2 . Magazines. 

3 . Books. 

Reading materials may not be limited to religious materials . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-02. Legal materials access . The jail administrator of 
grade one and grade two jails shall allow inmates without legal counsel 
e i ther research assistance from a paralegal or law student intern or 
reasonable access to the following legal materials : 

1. A leading law dictionary. 

2. A basic book on criminal procedure . 

3. A basic book on legal research techniques. 

4. A basic treatise on criminal law . 

5 . Rules of the United States district court, and loca l distr i ct 
courts which have jurisdiction over the prisoners in the j a i l 
facility. 

6. Those chapters of the North Dakota Century Code which deal 
with criminal law and procedures . 

7. Photocopies 
Reporter. 

of requested cases from the Northwest 2nd 

8. A list of all legal representatives within the county . 

These legal materials may be provided from the legal l i brary of the 
state's attorney or county j udge. The library of the state's attorney 
or the county judge must be at least equivalent to any separate l i brary 
provided to the inmates. 

History: Effect i ve June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44 . 1-24 
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94-02-11-03. Legal materials - Private access. Inmates must be 
permitted to purchase or receive legal materials from sources approved 
by the jail administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-04. Reading materials and legal materials - Public 
libraries or donations. Reading materials and additional legal 
materials not listed in section 94-02-11-02 may be obtained by loan from 
public libraries or donations from the general public. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-05. Use of law library and legal materials. An inmate 
must be allowed to use the law library or bring legal materials to the 
inmate's cell for a reasonable period of time unless the jail 
administrator has reasonable grounds to believe that access to the law 
library or legal materials will present a threat to jail security, 
order, or rehabilitation. These reasonable grounds must be documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-06. Legal 
requests for legal materials 
the responsibility of the 
liability for the damage or 

materials access 
must be made on a 

inmate for the 
destruction of 

- Restriction. Inmate 
form which clearly states 

legal materials and the 
the legal materials. An 

inmate who damages any legal materials shall lose the privilege to 
obtain further legal materials for a period of time designated by the 
jail administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

Section 
94-02-12-01 
94-02-12-02 
94-02-12-03 

CHAPTER 94-02-12 
PRISONER EXERCISE AND RECREATION 

Indoor Exercise - Ninety-Six-Hour Detention 
Outdoor Exercise- Thirty Days' Detention 
Daily Recreation 
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94-02-12-01. Indoor exercise Ninety-six-hour detention. 
Inmates in grade one and grade two jails and juvenile detention centers 
who are detained for more than ninety-six hours must be provided a 
minimum of one hour daily physical exercise outside their cells. 
Physical exercise within the cell may be provided if the jail 
administrator has reasonable grounds to believe that the release of an 
inmate from the cell would jeopardize jail security. Such reasonable 
grounds must be documented. The exercise room must be separate from the 
dayroom in grade one jails. The exercise room may also be used as a 
dayroom in grade two jails and juvenile detention centers authorized to 
detain juveniles for more than ninety-six hours . 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-12-02. Outdoor exercise - Thirty days• detention. Inmates 
in grade one jails who are detained for more than thirty consecutive 
days and juveniles detained in a juvenile detention center or grade one 
jail for more than ninety-six hours must be provided a minimum of one 
hour daily physical exercise in a secure outdoor exercise area . 
Physical exercise within the living space or i ndoor exercise area may be 
provided if the jail adm i nistrator has reasonable grounds to believe 
that the release of an inmate to an outdoor area would jeopardize jail 
security . Such reasonable grounds must be documented. This one hour 
outdoor daily physical exercise may be in lieu of the physical exercise 
provided for in section 94-02-12-01. The jail administrator may require 
that inmates exercise outdoors when the jail administrator, in the 
administrator•s sound discretion, has determined that the weather is 
adequate . Jail administrators in all jail classifications are 
encouraged to provide for physical exercise in a secure outdoor exercise 
area for all inmates. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1 - 24 
Law Implemented: NDCC 12-44 . 1-24 

94-02-12-03. Daily recreation. Inmates must be allowed daily 
recreation. Jail administrators in grade one and grade two jails and 
juvenile detention centers authorized to detain juveniles for more than 
ninety-six hours shall provide for recreation in a dayroom. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 
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CHAPTER 94-02-13 
EXERCISE OF RELIGIOUS PRACTICES 

Section 
94-02-13-01 Freedom of Religion 

94-02-13-01. Freedom of religion. Inmates shall have the right 
to practice their religion within limitations necessary to maintain jail 
security and order. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

CHAPTER 94-02-14 
GRIEVANCE PROCEDURE 

Section 
94-02-14-01 
94-02-14-02 
94-02-14-03 
94-02-14-04 

Grievance Reporting Forms 
Grievance Filing Protected 
Grievance Investigation and Report 
Appeal 

94-02-14-01. Grievance reporting forms. The jail administrator 
shall provide forms on which an inmate may report a grievance. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-14-02. Grievance 
grievance may not be subject 
grievance. 

filing protected. 
to disciplinary 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

An inmate reporting a 
action for filing a 

94-02-14-03. Grievance investigation and report. A grievance 
which is determined not to be obviously trivial or frivolous by the 
correctional officer charged with the authority to receive and 
investigate grievances must be promptly investigated and the inmate must 
be allowed to orally present the grievance to the correctional officer. 
A written report, setting forth the results of the investigation and any 
recommendation for the disposition of the grievance, must be given to 
the inmate filing the grievance and must be filed in the jail records. 
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History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-14-04. Appeal. An inmate has the right to appeal the 
decision of the correctional officer within twenty-four hours of that 
decision to the jail administrator . If the jail administrator has been 
involved at a lower level of the grievance procedure, then the jail 
administrator shall designate the reviewing authority on appeal. The 
reviewing authority on appeal shall not be the same individual who 
initially reviewed the grievance as provided in section 94-02-14-03 . 
The reviewing authority shall document the findings and the disposit i on 
of the grievance and such documentation must be retained by the jail 
administrator . A copy must be given to the inmate. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-15 
CELL CARE - JAIL PROPERTY - PRISONER RESPONSIBILITY 

Section 
94-02-15-01 
94-02-15-02 
94-02-15-03 
94-02-15-04 

Cell Maintenance 
Property Destruction 
Work Requirements 
Work Requirements -Juvenile 

94-02-15-01. Cell maintenance. An inmate shall keep one 1 s cell 
clean and orderly. An inmate may be required to clean up any mess for 
which the inmate is responsible . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-15-02. Property destruction. Destruction of or damage to 
jail property or legal materials by an inmate may result in discip l inary 
action and referral to the state 1 s attorney for possible criminal 
prosecution. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-15-03. Work requirements. Convicted inmates may be 
required to perform work as directed by the jail administrator. 
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History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-15-04. Work requirements - Juvenile. An adjudicated or 
convicted juvenile inmate may be required to perform work provided: 

1. The work assignment does not conflict with educational 
programs; and 

2. The work is not prohibited by state and federal statutes and 
regulations pertaining to child labor. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

Section 
94-02-16-01 
94-02-16-02 
94-02-16-03 
94-02-16-04 
94-02-16-05 
94-02-16-06 
94-02-16-07 
94-02-16-08 
94-02-16-09 
94-02-16-10 
94-02-16-11 

CHAPTER 94-02-16 
PROHIBITED ACTS AND DISCIPLINARY PROCEDURE 

Rules of Conduct 
Disciplinary Action Procedures 
Jail Rules Violation - Report 
Investigation 
Disciplinary Hearing -Notice 
Administrative Action Prior to Hearing 
Hearings Officer 
Conduct of Hearing 
Report of Hearing 
Appeal by Inmate 
Segregation of Inmates 

94-02-16-01. Rules of conduct. The jail administrator shall 
establish written rules of inmate conduct specifying acts prohibited and 
the range of penalties that may be imposed. All disciplinary action of 
any kind must be documented and must be reviewed by the jail 
administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-02. Disciplinary action procedures. The jail 
administrator shall develop written procedures for disciplinary action 
implementing the rules of this chapter. Sections 94-02-16-04, 
94-02-16-05, 94-02-16-06, 94-02-16-07, 94-02-16-08, and 94-02-16-09 do 
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not apply to grade three jails. Jail administrators in grade three 
jails shall review all disciplinary action .. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-03. Jail rules violation - Report. A correctional 
officer who observes or has knowledge of a violation of the jail rules 
shall submit a written report of the incident to the jail administrator 
which must include the name of the inmate, the offense charged, a brief 
description of the circumstances surrounding the incident, the names of 
the complainants and any witnesses, the name of the correctional officer 
making the report and any immediate disciplinary action taken. The 
reporting officer may not be utilized in any investigatory or reviewing 
capacity. The responsibility of the reporting officer shall cease when 
the report is submitted unless the officer is required to clarify or 
supplement the report. The reporting officer may not be the hearings 
officer or member of the disciplinary hearings board as provided in 
section 94-02-16-07 or the reviewing officer on appeal as provided in 
section 94-02-16-10. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-04. Investigation. The jail administrator shall 
designate a correctional officer who shall review the disciplinary 
report, investigate the circumstances, and either dismiss the complaint 
against the inmate or proceed with further disciplinary action or 
disciplinary proceedings. The correctional officer shall submit a 
written report of the findings and actions to the jail administrator. 
The correctional officer may not be the hearings officer or member of 
the disciplinary hearings board as provided in section 94-02-16-07 or 
the reviewing officer on appeal as provided in section 94-02-16-10. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-05. Disciplinary hearing- Notice. An inmate violating 
a jail rule which could result in disciplinary action involving 
disciplinary segregation shall receive a disciplinary hearing and at 
least a twenty-four-hour notice of the charges prior to the disciplinary 
hearing. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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94-02-16-06. Administrative action prior to hearing. Emergency 
circumstances may require that an inmate/detainee be placed in 
administrative isolation for a violation of the facility rules prior to 
a disciplinary hearing. Such emergency and administrative action must 
be documented. A disciplinary hearing must follow such adminstrative 
action as soon as possible. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-16-07. Hearings officer. The jail administrator shall 
appoint a correctional officer who is responsible for conducting 
hearings involving jail rule violations or the jail administrator may 
appoint correctional officers to a disciplinary hearings board. The 
jail administrator may be the hearings officer or a member of the 
disciplinary hearings board if the administrator is not the reviewing 
officer on appeal as provided in section 94-02-16-10. The hearings 
officer or disciplinary hearings board shall receive copies of the 
reports required in sections 94-02-16-03 and 94-02-16-04. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-08. Conduct of hearing. An inmate has the right to 
appear at the inmate's disciplinary hearing and testify on the inmate's 
own behalf. The inmate must be allowed to call material witnesses and 
present documentary evidence in the inmate's defense if permitting the 
inmate to do so will not jeopardize security, order, or rehabilitation. 
The hearings officer or the disciplinary hearings board may, in its 
sound discretion, allow the inmate to cross-examine witnesses. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-09. Report of hearing. The hearings officer or the 
disciplinary hearings board shall make a written report including the 
findings and disposition to the jail administrator and the reviewing 
officer on appeal as provided in section 94-02-16-10. A copy of this 
report must be retained by the jail administrator. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-16-10. Appeal by inmate. An inmate has the right to make a 
written appeal of the decision of the hearings officer or disciplinary 
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hearings board within twenty-four hours of that decision to the jail 
administrator. If the jail administrator has been involved at a lower 
level of the disciplinary procedure, then the jail administrator shall 
designate an individual who has not been involved at a lower level of 
the disciplinary procedure as the reviewing authority on appeal. The 
reviewing authority shall make a determination, in writing, based on the 
written findings at the disciplinary hearing. Any disciplinary action 
recommended by the hearings officer or disciplinary hearings board may 
be reduced on appeal but not increased. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-11. Segregation of inmates. Inmates may be segregated 
from the remainder of the jail population without a disciplinary hearing 
if the segregation cell has the same accommodations as those provided to 
other inmates and the inmate is not deprived of privileges that are 
available to other inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-17 
CORRECTIONAL OFFICER TRAINING 

Section 
94-02-17-01 
94-02-17-02 

Orientation Training Program 
Correctional Officer Training Program 

94-02-17-01. Orientation training program. An orientation 
training program for correctional officers must provide for orientation 
training within ninety days of initial employment and annual inservice 
training. The orientation training program must be developed by the 
jail administrator to meet the particular needs of the jail. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NOCC 12-44.1-04 

94-02-17-02. Correctional officer training program. All full
time and part-time correctional officers and jail administrators shall 
satisfactorily complete a training program in accordance with North 
Dakota Century Code chapter 12-62 and the regulations adopted by the 
criminal justice training and statistics division. 

History: Effective June 1, 1990. 
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General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44.1-04 

CHAPTER 94-02-18 
INSPECTIONS 

Inspections 
Section 
94-02-18-01 
94-02-18-02 Access for Inspection 

94-02-18-01. Inspections. Inspections of jails must be made 
pursuant to North Dakota Century Code chapter 12-44.1 and this article. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-18-02. Access for 
the department of corrections and 
this state at any time without 
unnecessary delay, and may confer 

inspection. Agents of the director of 
rehabilitation may enter any jail in 
prior notice, must be admitted without 
privately with any employee or inmate. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-19 

Section 
94-02-19-01 
94-02-19-02 

APPLICATION PROCEDURE FOR JAIL CLASSIFICATION 
AND INMATE CATEGORIES 

Application for Jail Classification 
Notification of Classification 

94-02-19-01. Application for jail classification. The jail 
administrator of each jail shall submit an application for a grade 
classification which shall specify that the jail is to be considered for 
a grade one, grade two, or grade three jail, or a juvenile detention 
center and shall also specify the number of categories of inmates, as 
set out in North Dakota Century Code section 12-44.1-09, the jail will 
detain. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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94-02-19-02. Notification of classification. Within a reasonable 
period of time, the director of the department of corrections and 
rehabilitation shall notify the jail administrator of the approved jail 
classification and the approved number of categories of inmates that may 
be detained in the jail. The director of the department of corrections 
and rehabilitation shall also notify the jail administrator of the terms 
of any variances that have been granted. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
law Implemented: NDCC 12-44.1-24 
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TITLE 95 

Agricultural Products Utilization Commission 
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JUNE 1990 

STAFF COMMENT: Title 95 contains all new material but is not 
underscored so as to improve readability. 

ARTICLE 95-01 

GENERAL ADMINISTRATION 

Chapter 
95-01-01 Organization of Commission 

Section 
95-01-01-01 

95-01-01-01. 
commission. 

CHAPTER 95-01-01 
ORGANIZATION OF COMMISSION 

Organization of Agricultural Products Utilization 
Commission 

Organization of agricultural products utilization 

1. History and function. The agricultural products utilization 
commission was established by the legislative assembly in 
1979. Its functions include administering a fuel tax fund and 
a subsidy program for agriculturally derived alcohol-blended 
fuels. The commission is authorized by North Dakota Century 
Code chapter 4-14.1 to provide assistance to agriculturally 
related industry. · 
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2. Purpose of commission. The purpose of the commission is to 
provide assistance to research projects dealing with the 
development of new or exp?nded uses, or both, for North Dakota 
agricultural products; to develop the technical basis for more 
efficient systems for processing and marketing agricultural 
products and byproducts; and to promote efforts to increase 
productivity and provide added value to agricultural products. 

3. Commission membership. The commission consists of nine 
members as designated in North Dakota Century Code section 
4-14.1-03. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 

Chapter 
95-02-01 
95-02-02 
95-02-03 
95-02-04 

Section 

ARTICLE 95-02 

RESEARCH AND MARKETING GRANT PROGRAM 

Applicant Eligibility 
Evaluation and Funding Criteria 
Procedure of Grant Requests 
Supplemental Program Information 

CHAPTER 95-02-01 
APPLICANT ELIGIBILITY 

95-02-01-01 Applicant Eligibility 

95-02-01-01. Applicant eligibility. 

1. Preference will be given to the applicants: 

a. Whose industrial and nonfood production processes utilize 
agricultural products. 

b. Whose food, feed, and fiber products and uses are 
innovative and add to the value of agricultural products. 

2. Consideration will not be given to applications for: 

a. Research which does not clearly meet the commission's 
stated objectives. 
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b. Proposals which are aimed solely at business expansion or 
creation without regard to agricultural products 
utilization. 

c. Research that cannot reasonably be expected to result in a 
viable commercial application, or is or has been 
duplicated by other research efforts. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 

Section 
95-02-02-01 

CHAPTER 95-02-02 
EVALUATION AND FUNDING CRITERIA 

Evaluation and Funding Criteria 

95-02-02-01. Evaluation and funding criteria. 
evaluated upon a basis of one hundred possible points, 
following criteria. Up to ten points may be awarded 
based on the likelihood of each proposal's success: 

Proposals will be 
according to the 
by the commission 

1. Probability and extent of new wealth creation. Preference 
will be given to applications which demonstrate a high 
probability of job and wealth creation. While the commission 
does not make any specific requirements for jobs created per 
dollar granted, a close review will be made of 
return-on-investment. Up to thirty points may be awarded on 
this criterion. 

2. Credibility and merit. The commission will review each 
proposal as to its technical and commercial feasibility. 
Proposals which feature research that is innovative as well as 
commercially plausible will receive preference. A final 
criterion will focus on the relative competence and technical 
qualifications of project principals. Up to thirty points may 
be awarded on these criteria. 

3. Timeliness. Preference will be given to proposals 
demonstrating a high probability of rapid commercialization. 
Up to fifteen points may be awarded on this criterion. 

4. Matching funds. Priority will be given to projects which 
demonstrate a shared commitment for funding from other private 
or public sources, -or from the applicant. Matching funds may 
be in the form of cash or in-kind services, or both. Approved 
indirect costs may qualify as matching funds. Disbursement of 
funds will be contingent upon evidence that matching funds 
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have been allocated to the proposal. Up to ten points may be 
awarded on this criterion. 

5. Geographic consideration. Preference will be given to the 
proposals which center efforts on nonurban locales. When the 
proposal requires specific research which cannot possibly be 
carried out in rural North Dakota, consideration will be given 
to the ultimate development and commercialization of the 

results of the proposal, with the same rural preference. Up 
to five points may be awarded on this criterion. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 

CHAPTER 95-02-03 
PROCEDURE FOR GRANT REQUESTS 

Section 
95-02-03-01 Procedure for Grant Requests 

95-02-03-01. Procedure for grant requests. Applications are 
limited to twenty typed, single-spaced or double-spaced eight and 
one-half inch by eleven inch pages, including the application form and 
any attachments. Fifteen copies of the proposal must be delivered or 
mailed to the commission. Using the commission•s grant proposal form, 
applicants are required to include the following in their proposals: 

1. Application cover sheet, including names and addresses of 
applicant organization, principal contact, project title, fund 
request, and total project budget. 

2. Executive summary, limited to two pages, 
essential elements of the proposal, including 
funding request. 

summarizing the 
narrative and 

3. Project narrative, including: 

a. Description of the product or process which will result 
from the research. 

b. Description of the planned commercialization efforts, 
including market research to date by the applicant or 
others and potential market for product or process to be 
developed. 

c. Description of the research methodology to be employed 
including objectives, tasks, milestones, and research 
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site, and a schedule of planned activities and timeframe 
for completion. 

d. Summary of prior research done by the applicant or others 
and the development of the product or process to date. 

e. Explanation of how the technology 
benefit the applicant, the end-user of 
both. 

or innovation will 
the project, or 

f. Explanation of why this particular project is needed and 
how the project will further develop existing 
technologies. 

g. Explanation of patents or regulatory approval granted or 
expected to be granted as a result of successful outcome 
of research. 

h. Explanation of the estimated benefit of the project to one 
or more sectors of North Dakota agriculture, such as 
increased markets, new uses, or value added to 
agricultural products. 

i. Explanation of the estimated benefit of the project in 
terms of job creations and economic development. 

j. List of project cosponsors (including name of 
organization, address, telephone, key contact, and nature 
of participation). Letters of intent to participate must 
be attached. 

k. List of principal investigators and other members of the 
research team, including their respective expertise and 
responsibilities under the project. Resumes, limited to 
two pages, must be attached. 

1. Review of research. 

4. List and describe other funding sources. 

5. Project budget. Attach a detailed project budget including 
the following categories: 

a. Salaries, wages, and fringe benefits. 

b. Equipment. 

c. Materials and supplies. 

d. Travel. 

e. Publications costs. 
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f. Computer costs. 

g. All other direct and indirect costs. 

6. Include breakdowns of the planned expenditures by funding 
source: 

a. Agricultural 
request. 

b. Private funds. 

c. Federal funds. 

products utilization commission funds 

d. Other matching funds, identified by individual source. 

(Attach letters of commitment for matching funds to be 
provided contingent upon approval of this grant.) 

Supplementary attachments will be counted within the 
twenty-page proposal limitation. Promotional materials or 
materials not directly related to the proposals are 
discouraged. 

History: Effective June 1, 1990. 
General Authority: NOCC 28-32-02 
Law Implemented: NOCC 4-14.1-02 

Section 

CHAPTER 95-02-04 
SUPPLEMENTAL PROGRAM INFORMATION 

95-02-04-01 Supplemental Program Information 

95-02-04-01. Supplemental program information. 

1. Funding level. Proposals are not limited to a specific dollar 
amount. However, the commission•s grant moneys are finite. 
The commission reserves the right to increase or decrease the 
amount of requested funding based on its findings and on its 
level of available funds. Requests must be justified with 
respect to the scope of the research. 

2. Funding period. Up to one million dollars will be available 
for utilization and marketing research grants for the period 
ending June 30, 1991. Proposals may be submitted anytime 
within the biennium. Deadline dates for submission are: July 
first, October first, January first, and April first. Reviews 
and grants awards will be made on a quarterly basis. With 
respect to the funding criteria, multiyear research requests 
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will be accepted and funded, subject to annual review and 
funding renewal. 

3. Multiple proposals. Multiple proposals from the same 
applicant will be considered if each proposal covers 
distinctly different research projects. Proposals which have 
been submitted under other state grant programs may be 
considered simultaneously by the commission. 

Proposals which contain matching funds from other grant 
programs must demonstrate contingent approval from appropriate 
sources prior to release of funds by the commission. 

4. Evaluation process. Initial screening for completeness and 
eligibility of all proposals will be completed upon receipt by 
the commission staff. Should rev1s1ons or corrections be 
deemed necessary, the applicant may withdraw and resubmit 
without penalty or delay. 

Each proposal will be considered individually, and according 
to the stated criteria, by the entire commission. A decision 
to accept, modify, or deny each will then be made, by majority 
vote of at least a quorum of the commission. 

Should the process produce a funding level less than the 
amount requested in the proposal, the commission staff will 
confer with the applicant to determine whether the amount 
recommended would alter the project's feasibility. 

By law, no member of the commission may participate in, or 
vote on, a decision of the commission relating to an 
organization in which that individual has a direct personal 
financial interest. 

5. Grant administration and reporting. Successful applicants 
shall adhere to the conditions outlined in this article and 
North Dakota law. Following approval of the grant award, a 
formal grant contract will be executed between the 
agricultural products utilization commission and the grantee. 
This agreement will specify the agreed upon objectives, tasks 
to be performed, time line and budget, fund release schedule, 
and any other conditions specific to the individual proposal. 

Under the terms of all grant contracts, the grantee will be 
required to submit to the commission periodic interim reports 
outlining progress and both time line and budget compliance. 
In most cases, the entire grant amount will not be released at 
the time of the commission's decision. In such instances, 
funds release will be tied to the grant contract, and any 
insufficiencies with the contract may result in withholding of 
further funding. 
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Grantees will be required to submit a final written report 
describing the work performed and the results obtained, prior 
to final release of grant funds. This report must be 
supplemented by a financial report of all expenses actually 
incurred and income generated by the project. 

6. Audit. To protect the investment of the commission and of the 
people of North Dakota, all financial documents, books, 
receipts, orders, expenditures, electronic data and accounting 
procedures, and practices of the grantee are subject to 
examination by or for the commission at any time for three 
years following the completion of the project. 

7. Eligible uses of funds. Agricultural products utilization 
commission grant funds may be used to pay salaries, buy 
supplies, and cover day-to-day expenses of the project. 

8. Confidentiality. To the extent allowed under North Dakota 
law, the commission may limit the dissemination of information 
concerning a proposal, but in any event, does not assume any 
liability for inadvertent disclosure. 

9. Ownership. Subject to the policies, if any, of participating 
public programs and entities, rights to use products, 
processes, or services developed under this grant program will 
remain with the grantee. 

Subject to the same policies, the ownership and all rights to 
project outcomes may revert to the commission if the grantee 
or assignee fails to market the product, process, or service 
in accordance with individually negotiated funding contracts. 
In such cases, the commission may provide notice and the 
opportunity to others to assume control of research projects. 
In these cases, priority will be ~iven to any licensee under 
such property or others who benefit North Dakota commercially, 
with first priority being given to small firms in nonurban 
areas of the state. 

10. Royalty agreements. In certain cases, the commission may 
receive royalties on the sale or lease of any product, 
process, or service developed under a commission grant. 
Royalty agreements will be negotiated at the time of the grant 
award and will be structured so that the commission may 
recover at least a portion of its investment of public funds. 
Repaid funds will be used to make new investments in other 
agricultural products utilization research projects. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 
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TITLE 7 

Agriculture, Commissioner of 
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MAY 1990 

7-02-02-07. Identification of hives. A±T beekeepexs sha±T 
identify the±r h±ve-5- by one o-f ttre following:- +++ painting o-f 
beekeepet 's nam-e and addtess o-r ph-cme numbet on h-ive-7 o-r f£7 postinfi o-f 
beekeepex•s nam-e and addtess o-r ph-cme uumbet ±n apiaxy, o-r~ b:tanding 
o-f hives. !fhe commissionet may xecotd any b:taltds submitted t-a ttre 
connnissionex by a beekeepex fu-r identification puxposes Each beekeeper 
shall post the beekeeper's name, address, and phone number in each of 
the beekeeper's apiaries by placing a board or weatherproof placard 
bearing the information at or near the main entrance of the apiary. The 
board or placard may be placed on a beehive. The board or placard must 
be at least eight inches [203.2 millimeters] high by eleven inches 
[279.4 millimeters] long. The letters and numbers must be at least 
one-half inch [12.7 millimeters] high, must withstand weathering, and 
must be easily readable. Alternative sign or lettering dimensions must 
be approved in writing by the department. Failure to post each apiary 
or to maintain such posting will cause the apiary, all equipment, and 
bees to be deemed abandoned and subject to seizure by the state bee 
inspector. 

History: Effective July 1, 1983; amended effective May 1, 1990. 
General Authority: NDCC 4-12.2-02 
Law Implemented: NDCC 4-12.2-14 

7-02-02-10. Honeybee tracheal mite 
Inspection upon request. 

Statement of purpose -

1. The commissioner of agriculture recognizes that large numbers 
of bees belonging to migratory beekeepers from various states 
that come to North Dakota for the beekeeping season are 
infested with the honeybee tracheal mite, such infestation 
being apparently widespread. N-o chemicals cunently ex±st o-r 
~ been apptoved t-a conltol infestations o-f ttre honeybee 
txacheal nr.i:te-:- !fhe ~ del:timental effects o-f ttre txacheal 
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nt±te crre not currenllS' known, although research ±s continaiitg 
to detetmine tin7s'e effects. 

2. The state bee inspector may accept certificates of health from 
other states or countries that do not indicate information 
about whether the bees have been inspected for the honeybee 
tracheal mite or that the bees are free of infestation by the 
honeybee tracheal mite . The state inspector will not sample 
or inspect for the honeybee tracheal mite unless specifically 
requested by a beekeeper and the state bee inspector 
determines that it is necessary for the requesting beekeeper 1 s 
bees to be inspected for the mite before the return of those 
bees to another state or country. The cost of sampling for 
the honeybee tracheal mite is the responsibility of the 
requesting beekeeper. 

3. If the beekeeper requests inspection, and the apiaries are 
found to be mite infested, any certificates of health issued 
to the beekeeper must state on the certificate that the bees 
are known to be infested with the honeybee tracheal mite, 
unless the bees of the infested apiary have been destroyed or 
successfully treated with approved chemicals. However, no 
health certificates will be issued to the beekeeper pursuant 
to inspection if the destination country, state, or county of 
the beekeeper requires honeybee tracheal mite free 
certification. 

4. No beekeeper may use any chemical to control the honeybee 
tracheal mite unless the chemical has been approved by the 
United States environmental protection agency and the label 
instructions of the chemical are followed. 

History: Effective June 1, 1986; amended effective April 1, 1987_i_ 
May 1, 1990. 
General Authority: NDCC 4-12.1-02 
Law Implemented: NDCC 4-12.2-16, 4-12.2-18, 4-12.2-19, 4-12 . 2-21 

7-08-01-02. Definitions. In this chapter, unless the context or 
subject matter otherwise provides: 

1 . 11 Adequate fence 11 means 1 ega 1 fence as defined in North Dakota 
Century Code section 47-26-01. 

2. 11 Adjacent lands 11 means lands bordering the wetland. 

3 . "County assessment !1Te'mTS a l-o-c-rl United States 
department agt icul t ut e collsexvation set v ~ce 

representative crf a l-o-c-rl S'O'"rl cousett>atiou district , a 
teptesentative o-f ttre county 
district represeutative 'O'f 
depattment. 
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4r.- 11 Drainage 11 means vulnerable to destruction through artificial 
or natural process. 

5-:- 4. 11 Participant 11 means landowner participating in the program. 

fr.- 5. 11 Program 11 means the North Dakota state waterbank program. 

"1-:- 6. 11 State assessment team 11 means one representative 
representatives from the North Dakota department of 
agriculture, one representative -from the North Dakota game and 
fish department, one representative -from the North Dakota 
state engineer 1s staff, and one representative -from the United 
States department of agriculture 1 s soil conservation service~ 
and the United States fish and wildlife service . 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-01 

7-08-01-03. Cooperative agree1nent State assessment team. 

T7 The commissioner shall assemble a state assessment team and 
ha-\re a cooperative agreement signed by -HTe \1atious agencies 'S'"O 

that they may assist the commissioner in fulfilling the 
objectives of the program-;- The -st-ate assessment team shall, 
= directed by -HTe commissioner, make recommendations to the 
commissioner regarding the areas submitted for participation-;
'fhe -st-ate and assessment team siTa-1±, and develop management 
guidelines to be approved by the commissioner which must 
include technical and management practices and rates of 
payment and a standardized priority system for evaluating 
applications . 

r-:- The commissioner ~ assemble -HTe county assessn1ent t-e-ams 
and ha-\re a cooperative agreement signed w-±ttt -HTe various 
agencies so tiTrl- ttrey may assist -HTe commissionez and -HTe 
S'hrt-e assessment team ±n fulfilling the objectives o-f -HTe 
progtam. Ttre county assessment t-e-ams shall, = directed by 
-HTe commissioner. ITe±p prepare -HTe application, evaluate -HTe 
acreage [hectarage] offered, indicate the O"'"'d-er o-f priority 
fur -HTe county applications, and forward the county 
applications to the • • t 

COJHJII1SS:XOll€L S office w-±ttt appropriate 
commeiils. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-03, 61-31-05, 61-31-08, 61-31-10 

7-08-01-04. Procedure for participation in the program. 
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1. Applicat io ns for participation in the program are to be 
submitted to the local United States department of 
agriculture's soil conservation service representative who 
wi l l date and review the applications for compliance with 
approved application procedures and forward the applications 
to the county assessment team North Dakota department of 
agr i culture . 

2. Th-e county assessment team shall, = e.<peditiously = climatic 
conditions allow, investigate tiTe wetlands delineated and any 

offered adjacent :hm-d delineated ±n tiTe application. 

3-:- Th-e county assessment team 'S'h-a-H~ 

'B-:- Determine tiTe type 'O"f wetland . 

b-7- Determine whether -it ±s feasible and practical to dr-a-in 
tiTe wetland and tt sedimentation problems exist . 

~ Rat-e tiTe recreational and othe-r public values 'O"f tiTe 
wetland. 

d-:- Establish a wetland conservation and development p-l-an £-cn
ttre ~ tt -it ±s desired ey tiTe participant. 

<r:- Tw-ice a ye"d'l"'7 pri-o-r to February fifteenth or September 
fifteenth 'O"f e-aeh ~ tiTe county assessment team 'S'ha±T 
submit a written report to tiTe commissioner wh±ctt :l-i-st-s tiTe 
priority 'O"f tiTe applications ±n numerical OT"der utilizing a 
standardized priority system prepared ey tiTe st-at-e assessment 
team and approved by tiTe commissioner . 

5-:- \Hthin t-en days a-ft-er tiTe receipt 'O"f tiTe county assessment 
leam!s fiudiugs, coltclusions , and recommeudatious , tiTe 
commissioner 'S'h-a-H submit applications to tiTe st-at-e assessment 
team wh±ctt w±l-1- r e v ie w and T±st ±n p r io r it y rl± 'O"f tiTe 
applications submitted ey tiTe county assessment teams . Th-e 
st-at-e assessment team may change tiTe OT"der o-f priority 

established ey tiTe county assessment ~ 

fr.- 'fw±c-e a ye1!'r'7 pri-o-r to fiaT-eh r±rst or 0 c to be r r±rst 'O"f e-a'Ch 
ye1!'r'7 ttre The state assessment team sha 11 submit a written 
report 'O"f ±t-s findings , conclusions. and recommendations to 
the commissioner who will make the final determination of 
applications to be funded according to the commissioner's 
evaluation of the recommendations and available waterbank 
funds. 

7-:- \Hthin thirty days a+t-e-r receipt 'O"f tiTe st-at-e assessment 
teamrs findings, conclasious, and recommendatious, ttre 
commissioner -sha-H forward a signed contract to the successful 
applicants . 
coJtservation 

Copies w±l-1-
district, 
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department. th-e st-ate water commission. and the county water 
resource board. A letter of nonacceptance will be mailed to 
unsuccessful applicants. Unsuccessful applications w±rt he 
returned to th-e f-oea± s-o-±± conservation district office. 
Tttes-e may then be resubmitted to the commissioner local United 
States department of agriculture 1 s soil conservation service 
along with new applications prior to the next application 
deadline. Personal co11lacl w±rt he 1ln!d-e rittr eaetr successful 
applicant by a teptesentative appointed by the commissioltet . 

&7 3. Renewal of agreements can take place after a written proposal 
to do so is received from the participant prior to terminat i on 
of the contract. Such renewal will be subject to 
redetermination of payment rates. 

97 4. The acreage designated for participation must be documented on 
an agricultural stabilization and conservat i on service farm 
photo, descr i bed by linear measurements, and attached to the 
application or contract, or both . 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990 . 
General Authority: NOCC 61-31-01 
Law Implemented: NOCC 61-31-03, 61-31-05 

7-08-01-05 . Reassessment procedure. 

1. If an app 1 i cant h1!"S r easo11able gr ou11ds to believe h±s 
application w= unfairly de11ied is denied participation i n the 
program, he the applicant may request a reassessment of his 
application. The request must be made in writing to the 
commissioner. The reasons why the commissiouet's 
determination should be reversed l!ltt'"St be staled ±n writing. 

2. f-f-; ttp-on reevaluation 'O"f th-e ~ and county assessme11l 
team's ~ th-e The commissioner determines ttrrl the eTa-±m 
h1!"$ merit, the commissioner sh-aH may requeSt the State 
assessment team to reassess the application ±n question. The. 
Upon reassessment, the commissioner may, ttp-on reassessment. 
change the original determinat i on if ±n th-e commissioner's 
opinion the claim has merit and funds are available . 

History : Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NOCC 61-31-01 
Law Implemented: NOCC 61-31-03, 61-31-05 

7-08-01-07. Rate of payment. 
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+-:- The b-ase ~ o-f payment £or pat ticipation -±n the program 
shaH be comparable t"O the ~ ttS"e'd -±n the federal waterbank 
progLant. 

~ -A b-ase rate shaH be established £or effecting -a wetland 
consertJation -and detJelopment p-l-an £or adjacent lands. 

3-:- The b-ase rate shaH be increased £or allowing walking pnblic 
access t"O the program ±-and £or pcuposes specified -±n N-o-rth 
Dakota Century eo-de section 61 31 06. 

£r.- Payments "Str.!rH be ntade -±n accordance 'W"ittt the agreement 
between the commissioner -and the participant -and -±n accordance 
'W"ittt the management -and ~ o-f payment guidelines adopted by 
the -state assessment t-eem-;- Repealed effective May 1, 1990. 

History: Effective -Angust h +9-t¥h- amended effecthe February h +-9-e8-;

General Authority: NBBe 61 31 01 
Law Implemented: NB€€ 61 31 03. 61 31 os 

7-08-01-08. Acreage limitations and designations. 

1. Total acreage [hectarage] of adjacent land must be at least 
equal to qualifying wetland acreage [hectarage] included in 
the application but may not exceed four times the acreage 
[hectarage] of the wetlands. Wetlands previously drained may 
be offered if the participant will agree to restore such 
wetlands to levels which will qualify them under North Dakota 
Century Code section 6-31-03. 

2. Total acreage [hectarage] allowed for a participant in the 
program must be at least ten acres [4.05 hectares] and not 
more than one hundred sixty acres [64.75 hectares] unless 
otherwise approved by the commissioner upon consultation with 
the state assessment team. 

3. The acreage [hectarage] designated for participation must be 
described by metes and bounds or other legal description or 
method specifically delineating the acreage [hectarage] to be 
included in the program. 

4. Acreage [hectarage] selected for the program must have signs 
posted to indicate participation in the program and whether, 
where. -and £or w1nrt purpose walking public access is allowed 
on that acreage [hectarage]. The s±gns mttSt be posted by the 
participant. The commissioner 'Sinrl:-1- make s±gns atJailahle t"O 

the participant. 5-±gtts mttSt be p-a±d £or £rom program fnnds. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-03, 61-31-05 
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7-08-01-09. The waterbank agreement. 
must include the following: 

1. The number of years of participation. 

The waterbank agreement 

2. The present rate and conditions that vary the rate of payment. 

3. The incentive payments, if applicable. 

4. Duties of the parties to the waterbank agreement as prescribed 
in North Dakota Century Code sections 61-31-04 and 61-31-05. 

5. Signatures of the commissioner, and the landowner 'O'f tire 
designated ~ m"rd tire tenant '0"1."' operator 'O'f tire hnd-; ±£ 
tire operator ±s :rrot tire landowner participant. 

6. Whether or not the participant will allow the land to be open 
for emergency haying or grazing and conditions applicable to 
the allowance of emergency haying or grazing. 

7. A clause permitting access to the program lands for inspection 
by a representative of the commissioner. _ 

8. A copy of the waterbank program rules and the management 
guidelines. 

9. A statement that the participant agrees to manage wetland 
acreage and adjacent land in accordance with the waterbank 
agreement and management guidelines adopted by the state 
assessment team. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-03, 61-31-04, 61-31-05 

7-08-01-10. Drought emergency. 

+-:- If the governor or the United States department of agriculture 
declares a drought emergency, the grass cover on lands 
included in the program may be released to a qualified 
participant for haying or grazing with the authorization of 
and under the terms prescribed by the commissioner as provided 
in subsection 4 of North Dakota Century Code section 61-31-05. 

87 1. A written request to open program lands for haying or grazing 
must be submitted to the commissioner by the participant. 

b7 2. The release date must be determined by the commissioner of 
agriculture with the approval of the state game and fish 
commissioner. Under no circumstances shall emergency haying 
or grazing be allowed prior to July fifth. 
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c-:- 3. Notice of approval of the request to hay 
tract and the conditions to do so must 
participant. 

or graze a waterbank 
be mailed to the 

d7 4 . Conditions shall include, but are not limited to, the 
following: date on which entry can be made on the land and 
date by which all hay, machinery, or livestock must be removed 
from the tract; the amount and date by which, or how payment 
is to be submitted to the commissioner's office; the date on 
which the tract will be open to haying or grazing, or both. 
The payment for hay or grass may be deducted from the next 
waterbank payment, provided it is not the last year of the 
contract period. 

t-he event t-he participant d-o-e-s nut utilize th±s option t-o 
'VT gT"a"Z"e ±n a drought emergency. 'VT d-o-e-s nut qualify -for 

emergency haying or gxaziug. t-he commissioner nnry couduct a 
lottery. subject t-o t-he approval o-f t-he participant. t-o award 
haying 'VT grazing prhileges t-o qualified applicants -u-s±n-g t-he 
following procedure::-

'ftre commissioner siTaH g±ve published 
rand riH be- 'O""p"en t-o g r az iitg 'VT 

established w±th t-he approval o-f t-he 
commissioner. 

notice that program 
haying at dat-e-s 
rl1rl-e game and fi-sh 

commissiouet siTaH publish notice that written 
applications t-o participate ±n 
received by t-he commissioner's 

1!l"fte-r t-he d-at-e o-f -f-irr.rl- II 0 t iCe . 

t-he !otter y nn:rst b-e 
office within five days 

c-:- ~Jotice nmst run -for ~ cottsecutive days ±n a da-i±y 
newspaper o-f ge11eral circulation ±n t-he county where th-e 
majority o-f t-he program rand ±s situated and -for one day 

±n t-he official county newspaper. ±f t-he official 
11ewspaper ±s a weekly . Uotice nmst include t-he 
participa11t's nam-e and address, t-he Xe-gal- description o-f 

t-he program rand b-e-ing 'O""p"en f-or haying 'VT grazing, the 
pr±ee established by t-he commissioner on 'a pet acre ba-s±s 
-for the Ita y itt g 'VT g r az itt g , and t-he dat-e by wiriclt tray, 
machinery. 'VT livestock nn:rst be- removed -from the program 
-tan-cr. 

commissioJtet 
a-ft-er t-he d-at-e o-f -f-irr.rl- II 0 t iCe , the 

siTaH conduct a lottery among the qualified 
applicants and awa-rd haying 'VT grazing rights. 

~Jot ice o-f awa-rd o-f rights and co11ditions 
= o-f t-he program rand nn:rst be- mailed t-o 
qualified applicants . 

-for agr icul tar al 
t-he successful 

-£-7 Conditions -for agricultural =pursuant t-o the lottery 
nn:rst include whether t-he rand nnry be- haye1:l 'VT grazed, the 
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d-ate on wh-±eh ent-ry e!!n be mrcte on the pt o g I dill f-anth the 
d-ate by wh-±eh ~ ~ machine I y, '0'1:" equipment llltt5t be 
temoved -from the ptogtam hmth and 'liTe amount and d-ate by 

wh-±eh payment ±s t-o b-e remitted t-o the commissioner's 
office. 

9'7 A±± e.<penses incutted by the cotttlnissionet 's office ±n 
implementing the loltety w±H be teimbutsed -from the gro-s-s 

teceipts at the lottety. 

Jr.- Th-e net 1 e c e ip t s -from the 1 o t t e 1 y w±H be ttS"ed £or the 
program. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-05 

7-08-01-11. Violations. 

1. It is a violation of the waterbank agreement if :::the 
participant does not fulfill each and every term of the 
waterbank agreement established between the participant and 
the commissioner, including the management guidel i nes adopted 
by the state assessment team which are incorporated by 
reference into the waterbank agreement. 

2. If the commissioner determines a violation of the waterbank 
agreement has occurred, the commissionet -shaH notify the 
patlicipant by tegisteted '0'1:" cetlified nra-i± -at the 
patlicipant's post office addtess at tecotd. Th-e notice llltt5t 

specify the nalute at the violation and t-hat the affected 
pat"licipaut may-;- within fifteen d-ays at the date the notice ±s 
mailed , demand, ±n wtiting, 1!1: heating on the mallet . Bp-on 
teceipt at 1!1: demand £or heating, the commissionet 'Shcrl:-1- set 1!1: 

chrt-e £or the lte at it tg not Te-s-s trnm t-en d-ays 1!l:ft-er the de mat td 
±s teceived a hearing must be held in accordance with North 
Dakota Century Code chapter 28-32 . 

3. The penalties for violations detetmined a-s 1!1: tesult at heating 
'0'1:" £or violations whe-re the affected pat"licipant do-e-s not 
demand a heating must be imposed in accordance with 
subsection 5 of North Dakota Century Code sect i on 61-31-04. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-04 
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