
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































contained in or contacts the equipment or the 
gas being combusted in the flare. 

e. (1) Reference method 22 must be used to detecmine 
compliance of flares with the visible emission 
provisions of this section. 

(2) The presence of a flare pilot flame must be 
monitored using a thermocouple or any other 
equivalent device to detect the presence of a 
flame. 

( 3) The net heating value of the gas being 
combusted in a flare must be calculated using 
the following equation: 

N 

C. H. 
l=- l l 

where: 

Net heating value of the sample MJ/son; 
where the net enthalpy per mole of off
gas is based on combustion at twenty-five 
degrees Celsius and seven hundred sixty 
mm Hg, but the standard temperature for 
determining the volume corresponding to 
one mole is twenty degrees Celsius. 

K a Constant, 1. 74 X 10-7 (1/ppn) (g 
mole/scm) (MJ/kcal) where standard 
temperature for (g mole/scm) is twenty 
degrees Celsius. 

C· • 1 
Concentration of sample component i in 
ppm, as measured by reference method 18 
of appendix of chapter 33-15-12 and 

s. T.M. 02504-67 (reapproved 1977). 

Net heat of combustion of sample 
component i, kcal/g mole. The heats of 
combustion may be determined using 

02382-76 if published values are 
not available or cannot be calculated. 

(4> The actual exit velocity of a flare must be 
determined by dividing the volumetric flow 
rate (in units of standard temperature and 
pressure), as determined by reference method 
2, 2J, 2C, or 20, as appropriate, by the 
unobstructed (free) cross-section area of the 
flare tip. 
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The maximum permitted velocity, V for air-
assisted flares illust be determine~a~y the 
following equation: 

vmax = 8.76 + 0.7084 (HT) 

where: 

8V.ma~ • Maximum permitted Yelocity, m/sec 
70o a Constant. 

0. 70 84 a Cons tan t • 
H.r,. The net heating value as determined 

in paragraph 3. 

7. Recocdkeepi ng cequi re~aents. 

a. (1~ Each owner or operator subject to the 
provisions of this section shall comply with 
the recordkeeping requirements of this 
s ubs ect ion. 

( 2; ~n owner or operator of more than one process 
unit subject to the provisions of this section 
may comply with the reoordkeeping requirements 
for these process units in one recordkeeping 
system if the system identifies each reoord by 
each process unit. 

b. When each leak is detected as specified in 
subdivisions b, c, g, and h of subsection 3, the 
following requirements apply: 

(1) ~ weatherproof and readily visible 
identification, marked with the equitnent 
identification number, must be attached to the 
leaking equitnent. 

(2) The identification on a valYe may be removed 
a£ ter it has been monitored for two successive 
months as specified in paragraph 3 of 
subdivision g of subsection 3 and no leak has 
been detected during those two months. 

(~ The identification on equipnent, except on a 
valYe, may be removed after it has been 
repaired. 

c. When each leak is detected, as specified in 
subdivisions b, c, g, and h of subsection 3, the 
following information must be recorded in a log and 
shall be kept for two years in a readily accessible 
location: 
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(lJ The instrument and operator identification 
numbers and the equipuent identification 
number. 

( 2t The date the leak was detected and the dates 
of each attempt to repair the leak. 

(Jl Repair methods applied in each attempt to 
repair the leak. 

(~ "~bove ten thousand" if the maximum i nstrument 
reading measured by the methods specified in 
subdivision a of subsection 6 after each 
repair attempt is equal to or greater than ten 
toousand parts per million. 

(5) "Repair delayed" and the reason for the delay 
if a leak is not repaired within fifteen 
calendar days after discovery of the leak. 

(6i The signature of the owner or operator (or 
designate) whose decision it was that repair 
could not be effected wi toout a process 
shutdown. 

(7} The expected date of success£ ul repair of the 
leak if a leak is not repaired within fifteen 
calendar days. 

( 8} Dates of process unit shut downs that occur 
while the equipnent is unrepaired. 

(~ The date of success£ ul repair of the leak. 

d. The following information pertaining to the design 
requirements for closed-vent systems and control 
devices described in subdivision k of subsection 3 
must be recorded and kept in a readily accessible 
location: 

( 1) Detailed schematics, design s pe ci f icati ons, 
and piping and instrumentation diagrams. 

( 2J The dates and des cr i pti ons of any changes in 
the design specifications. 

(3) ~ description of the parameter or parameters 
monitored, as required in paragraph 5 of 
subdi vision k of subsection 3, to ensure that 
control devices are operated and maintained in 
conformance with their design and an 
explanation of why that parameter (or 
parameters) was selected for the monitoring. 
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( 4~ Periods when the closed-~Jent systems and 
control devices required in subdivisions b, c , 
d, e, and i of subsection 3 are not operated 
as designed, including periods 'ftlhen a flare 
pilot 1 ight does not have a flame. 

( 5) Dates of startups and shutdowns of the closed
vent systems and control devices required in 
subdivisions b, c, d, e, and i of subsection 
3. 

e. The following information pertaining to all 
equitnent subject to the requirements in subsection 
3 m us t be r e cor de d i n a 1 og that i s kept i n a 
readily accessible location: 

(lt 1> list of identification numbers for equitnent 
subject to the requirements of this section. 

(~ (a) fl list of identification nl.lillbers for 
equitnent that the owner or operator 
elects to designate for no detectable 
emissions, as indicated by an instrument 
reading of less than five hi.Uldr ed parts 
per million above background, under the 
pr ovi si ons of paragraph 5 of s ubd i vision 
b, paragraph 9 of subdivision c, and 
paragraph 6 of subdivision g of 
subsection 3 • 

(b) · The designation of this equipuent as 
subject to the requirements of paragraph 
5 of subdivision b, paragraph 9 of 
subdivision c, and paragraph 6 of 
subdivision g of subsection 3 must be 
signed by the owner or operator. 

(3) 1> list of equil:J1lent identification nl.lillbers for 
pressure relief devices required to canply 
with paragraph l of subdivision d of 
subsection 3. 

( 4) (a) The dates of each compliance test 
required in paragraph 5 of subdivision b, 
paragraph 9 of subdivision c, and 
paragraph 6 of subdivision g of 
subsection 3. 

(b) The background level measured during each 
canpli ance test. 

(c) The maximum instrument reading measured 
at the equil:J1lent during each canpliance 
test. 
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(5~ ~list of identification numbers for equiEXUent 
in vacuum s er vi ce • 

f. The following information pertaining to all valves 
subject to the requirements of paragraphs 7 and 8 
of subdi Yi si on g of subsection 3 must be recorded 
in a log that is kept in a readily accessible 
location: 

(l) 1> list of identification numbers for valves 
that are designated as unsafe to monitor, an 
explanation for each valve stating why the 
val Ye is unsafe to monitor , and the plan for 
monitoring each valve. 

(2l ~ list of identification numbers for valves 
that are designated as difficult to monitor, 
an explanation for each valve stating why the 
valve is difficult to monitor, and the planned 
schedule for monitoring each Yalve. 

g. The following information must be recorded for 
valves canplying with subdivision b of subsection 
4. 

( lt 1> schedule for monitoring. 

(~ The percent of valves found leaking during 
each monitoring period. 

h. The following information must be recorded in a log 
that is kept in a readily accessible location: 

( 1) Design criterion required in subparagraph e of 
paragraph 4 of subdivision b and paragraph 6 
of subdivision c of subsection 3 and an 
explanation of the design criterion; and 

(2) l>ny changes to this criterion and the reasons 
for the changes. 

i. The following information must be recorded in a log 
that is kept in a readily accessible location for 
use in determining exemptions as provided in the 
applicability subsection and other specific 
sections: 

(ll l>n analysis demonstrating the design capacity 
of the process unit. 

(~ ~n analysis demonstrating that equipnent is 
not in Yolatile hazardous air pollutant 
sec vice. 
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j. Information and data used to demonstrate that a 
piece of equifltlent is not in volatile hazacdous ai: 
pollutant service must be recorded in a log that i s 
kept in a readily accessible location. 

a. Report! ng requi r•ents. 

a. (1) }n owner or operator of any piece of equipment 
to which this section applies shall submit a 
statement in writing notifying the department 
that the requirements of subsections 3, 6, 7, 
and 8 are being implemented. 

(21 In the case of an existing source or a new 
source which has an i ni ti al start up date 
preceding the effective date, the statement is 
to be sut::mitted within ninety days of the 
effective date, unless a compliance schedule 
is granted under subsection 9 of section 33-
15-13-01, along with the information required 
under subsection 8 of section 33-15-13-Ql. If 
a compliance schedule is granted, the 
statement is to be submitted on a date 
scheduled by the de par tme nt. 

(3) In the case of new sources which did not have 
an i ni ti al startup date preceding the 
effective date, the statement must be 
submitted with the application for approval of 
construction, as described in subsection 6 of 
section 33-15-13-01. 

( 4i The statement is to contain the following 
i nf ormation for each source: 

(a) Equipment i denti f icat ion number and 
process unit identification. 

(b) Type of equipment (for example, a pump or 
pipeline valvet. 

(c) Percent by weight volatile hazardous air 
pollutant in the fluid at the equif1Uent. 

(d) Process fluid state at the equipment 
(gas/ vapor or 1 i quidt • 

(e) Met hod of oompl i ance with the standard 
(for example, "monthly leak detection and 
repair" or "equipped with dual mechanical 
seals"). 
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b. to report must be submitted to the department 
semiannually starting six months after the i niti al 
report required in subdivision a that incl udes the 
following information: 

(1) Process unit identification. 

(2) For each month during the semiannual reporting 
period. 

(a) Number of valves for which leaks were 
detected as described in paragraph 2 of 
subdivision g of subsection 3 and 
subdivision b of subsection 4. 

(b) Number of valves for which leaks were not 
repaired as required in paragraph 4 of 
subdivision g of subsection 3. 

(c) Number of pumps for which leaks were 
detected as described in paragraph 2 and 
subparagraph f of paragraph 4 of 
subdivision b of subsection 3. 

(d) Number of pumps for which leaks were not 
repaired as required in paragraph 3 and 
subparagraph f of paragraph 4 of 
subdivision b of subsection 3. 

(e• Number of compressors for which leaks 
were detected as described in paragraph 6 
of subdivision c of subsection 3. 

(f) Number of compressors for which 1 eaks 
were not repaired as required in 
paragraph 7 of subdivision c of 
subsection 3. 

(g) The facts that explain any delay of 
repairs and, where appropriate, why a 
process unit shut down was technical l y 
i nfe asi ble. 

(31 Oates of process unit shutdowns which occurred 
within the semiannual reporting period. 

(4t Revisions to items reported accocdi ng to 
subdivision a if changes have occurred since 
the initial report or subsequent revisions to 
the i ni ti al report. 

(Si The results of all performance testing to 
determine compliance with paragraph 5 of 
s ubdi vision b, paragraph 9 of subdi vision c, 
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paragraph 1 of subdivision d, paragraph 6 of 
subdivision g, paragraph 6 of subdivision k of 
subsection 31 and subsection 4 conducted within 
the semiannual reporting period. 

c. In the first report submitted as required in 
subdivision a, the report must include a reporting 
schedule stating the months that semiannual reports 
shall be submitted. Subsequent reports must be 
submitted according to that schedule, unless a 
revised schedule has been submitted in a previous 
semiannual report. 

d. lln owner oc operator electing to comply with the 
provisions of subsection 4 shall notify the 
department of the alternative standard selected 
ninety days before implementing either of the 
pro visions. 

e. lln application for approval of construction or 
modification, subdivision a of subsection 4 and 
subsection 6 of section 33-15-13-01, will not be 
required if: 

(lt The new source complies with the standard in 
subsection 3; 

(2i; The new source is not part of the construction 
of a process unit; and 

( 3} In the next semi annual report required by 
subdivision b, the information in paragraph 4 
of subdivision a is reported. 

Bistocy: Effective October 1, 1987; January 1, 1989. 
General Jutbority: NDCC 23-25-03 
.Law Iapl•ented: NDCC 23-2 S-O 3 
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~PPBMDIX 

The appendix references, as specified within chapter 33-15-13, 
are identical to those specified in appendix f. and appendix a, as 
amended, of Title 40, Code of Federal Regulations, Part 61 [40 
CFR 61] • 

r.ppendix f. - Compliance S~atus Information 

~ppendix B - Test Met hods 
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Section 
33-15-14-01 
33-15-14-02 
33-15-14-03 
33-15-14-04 
33-15-14-05 

CHAPTER 33-15-14 
DESIGNATED AIR CONTAMINANT SOURCES, 

PERMIT TO CONSTRUCT, PERMIT TO OPERATE 

Designated Air Contaminant Sources 
Permit to Construct 
Permit to Operate 
Permit Fees 
Common Provisions Applicable to Both Perm i t 

to Construct and Permit to Operate 

33-15-14-01. Designated air contaminant sources. Pursuant 
to subsection 1 of North Dakota Century Code section 23-25-04. 1 , 
stationary sources within the following source categories are 
designated as air contaminant sources capable of caus i ng or con
tributing to air pollution, either directly or indirectly. 

1. The following chemical process facilities: 

a • Ad i p i c a c i d • 

b. Ammonia. 

c. Ammonium nitrate. 

d. Carbon black. 

e. Charcoal. 

f. Chlorine. 

g. Chlor-alkali manufacturing. 

h. Detergent and soap. 

i. Explosives (trinitrotoluene and nitrocellulose ) . 

j. Hydrochloric acid. 

k. Hydrofluoric acid. 

1. Nitric acid. 

m. Paint and varnish manufacturing. 

n. Phosphoric acid. 

o. Phthalic anhydride. 
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p. Plastics manufactu~ing. 

q. Printing ink manufacturing. 

r. Sodium carbonate. 

s. Sulfur production and recovery. 

t. Sulfuric acid. 

u. Synthetic fibers. 

v. Synthetic rubber. 

w. Terephathalic acid. 

x. Alcohol. 

2. The following food and agricultural facilities: 

a. Agricultural drying and dehydrating operations. 

b. Ammonium nitrate. 

c. Cheese whey drying and processing. 

d. Coffee roasting. 

e. Cotton ginning. 

f. Feed, grain, and seed handling and processing. 

g. Fermentation processes. 

h. Fertilizers. 

i. Fishmeal processing. 

j. Meat smokehouses. 

k. Orchard heaters. 

1. Potato processing. 

m. Rendering plants. 

n. Starch manufacturing. 

o. Sugarbeet processing. 

3. The following metallurgical facilities: 

a. Primary metals facilities: 
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(1) Aluminum ore reduction. 

(2) Copper smelters. 

(3) Ferroalloy production. 

(4) Iron and steel mills. 

(5) Lead smelters. 

(6) Metallurgical coke manufacturing. 

(7) Zinc. 

b. Secondary metals facilities: 

(1) Aluminum operations. 

(2) Brass and bronze smelting. 

(3) Ferroalloys. 

(4) Ferrous foundries. 

(5) Gray iron foundries. 

(6) Lead smelting. 

(7) Magnesium smelting. 

(8) Nonferrous foundries. 

(9) Steel foundries. 

(10) Zinc processes. 

4. The following mineral products facilities: 

a. Asphalt roofing. 

b. Asphaltic concrete plants. 

c. Bricks and related clay refractories. 

d. Calcium carbide. 

e. Ceramic and clay processes. 

f. Clay and fly ash sintering. 

g. Coal cleaning. 

h. Coal drying. 
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i. Coal mining. 

j. Coal handling and processing. 

k. Concrete batching. 

1. Fiberglass manufacturing. 

m. Frit manufacturing. 

n. Glass manufacturing. 

o. Gypsum manufacturing. 

p. Leonardite mining, drying, and processing. 

q. Lime manufacturing. 

r. Mineral wool manufacturing. 

s. Paperboard manufacturing. 

t. Perlite manufacturing. 

u. Phosphate rock preparation. 

v. Portland cement manufacturing, bulk handling, and 
storage. 

w. Rock, stone, gravel, and sand quarrying and proces
sing. 

x. Uranium mining, milling, and enrichment. 

5. The following energy and fuel facilities: 

a. Coal gasification. 

b. Coal liquefaction 

c. Crude oil and natural gas production. 

d. Fossil fuel steam electric plants. 

e. Fuel conversion plants. 

f. Natural gas processing. 

g. Petroleum refining and petrochemical operations. 

h. Petroleum storage (storage tanks and bulk termi
nals). 

- G-4 -



6. The following wood pcocessing facilities: 

a. Plywood veneec and layout opecations. 

b. pulpboard manufacturing. 

c. Wood pulping. 

7. The following gaseous, liquid, and solid waste disposal 
facilities: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

i. 

j. 

k. 

1. 

m. 

a. The 

a. 

b. 

c. 

d. 

e. 

f. 

A£ te rburners. 

Automobile body incinerators. 

Conical burners. 

Flares. 

Gaseous and liquid organic compounds incinerators. 

Industrial waste incinerators. 

Open burning. 

Open pit incinerators. 

Pathological waste incinerators. 

Refuse incinerators. 

Scrap metal salvage incinerators. 

Sewage sludge incinerators. 

Wood waste incinerators. 

following miscellaneous facilities: 

Dry cleaning and laundry operations. 

Fuel burning equipment. 

Internal combustion engines. 

Surface coating operations. 

Wastewater treatment plants (including lagoons}. 

Water cooling towers and water cooling ponds. 

9. Any category of sources to which a federal standard of 
performance applies. 
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10. Any source ·.¥hich e~.its a contaminant subject to a na
tional emission standard foe hazacdous aic pollutants. 

11. Any source which is subject to ceview under federal 
significant detecioration of air quality cegulations. 

12. Any source which is determined by the department to have 
an emission which affects state ambient air quality 
standards. 

History: Amended effective October 1, 1987. 
General Authority: NDCC 28-32-01 
Law Implemented: NDCC 23-25-04.1 

33-15-14-02. Permit to construct. 

1. Permit to construct required. No construction, instal
lation, or establishment of a new stationary source 
within a source category designated in section 33-15-14-
01 may be commenced unless the owner or operator thereof 
shall file an application for, and receive, a permit to 
construct in accordance with this chapter. This 
requirement shall also apply to any source for which a 
federal standard of performance has been promulgated 
prior to such filing of an application for a permit to 
construct. A list of sources for which a federal 
standard has been promulgated, and the standards which 
apply to such sources, must be available at the depart
ment's offices. 

2. Application for permit to construct. 

a. Application for a permit to construct a new instal
lation or source must be made by the owner or 
operator thereof on forms furnished by the depart
ment. 

b. A separate application is required for each new 
installation or source subject to this chapter. 

c. Each application must be signed by the applicant, 
which signature shall constitute an agreement that 
the applicant will assume responsibility for the 
construction or operation of the new installation 
or source in accordance with this article and will 
notify the department, in writing, of the startup 
of operation of such source. 

3. Alterations to source. · 

a. The addition to or enlargement of or replacement of 
or major alteration in any stationary source, 
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a l r eady ex i st ing , which i s unde rtaken purs ua nt t o 
an appr oved compli a nce sc he dule f o r t he red Lt ct io n 
o f emiss i ons t herefrom, shall be e xe mpt fr om t he 
req u irements of this section. 

b. Any physical change in, or change in t he method of 
operation of, a stationary source already exist ing 
which increases or may increase the emission rate 
of any pollutant for which an ambient air qual ity 
standard has been promulgated under this artic l e or 
which results in the emission of any such polluta n t 
not previously emitted must be considered to be 
construction, installation, or estab li shme nt of a 
new source, except that: 

( 1 ) Routine maintenance, repair, and replaceme nt 
may not be considered a physical change. 

( 2) The following may not be cons i dered a change 
in the method of operation: 

(a) An i ncrease in the production rate, if 
such increase does not exceed t he 
operating design capacity of the sou rce. 

(b) An increase in the hours of operat i on. 

4. Sub•ission of plans - Deficiencies in application. As 
part of an application for a permit to construct, t h e 
d epartment may require the submission of plans, spec ifi 
cat ions, siting information, emission informat i on, d e
scriptions and drawings showing the design of the i n
sta l lation or source, the manner in which it wi ll be 
operated and controlled, the emissions expected f rom it, 
and the effects on ambient air quality. Any add i t iona l 
information, plans, specifications, evidence, or docu
mentation that the department may require must be f u r 
ni s hed upon request. Within twenty days of t he r ece ip t 
of the application, the department shall advise t he 
owner or operator of the proposed source o f any def i 
ciencies in the application. In the event o f a def i 
ciency, the date of receipt of the applicat i on i s the 
date upon which all requested information i s r e c e ive d . 

a. Determination of the effects on ambient a ir gua lity 
as rna be re ulred under this section must be based 
on the app lcab e regulrements specified in the 
"Guideline on Air Quality Models (Rev i sed ) " (Uni ted 
States Environmental Protection Agency, Off i ce of 
Air Quality Planning and Standards, Research 
Triangle Park, North Carolina 27711) as 
supplemented by the "North Dakota Guidel ine for Air 
Quality Modeling Analyses" (North Dakota state 
department of healt h and consolidated laborator i es, 
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division of environmental engineering). These 
documents are incorporated by reference. 

b. Where an air quality impact model specified in the 
documents incorporated by reference in subdivision 
a is inappropriate, the model may be modified or 
another model substituted provided: 

llL ~ny modified or nonguideline model must be 
subject to notice and opportunity for public 
comment under subsection b. -

llL The applicant must provide to the department 
adequate information to evaluate the 
applicability of the modified or nonguideline 
model. Such information must include, but is 
not limited to, methods like those outlined in 
the "Interim Procedures for Evaluating ~ir 
Quality Models (Revised)" (United States 
Environmental Protection ~qency, Office of ~ir 
Quality Planning and Standards, Research 
Triangle ?ark, North Carolina 27711). 

ilL Written approval from the department must be 
obtained for any modification or substitution. 

1!L Written approval from the United States 
environmental protection agency must be 
obtained for any modification or substitution 
prior to the granting of a permit under this 
chapter. 

5. Review of application- Standard for granting peraits to 
construct. The department shall review any plans, 
specifications, and other information submitted in ap
plication for a permit to construct and from such review 
shall, within thirty days of the receipt of the com
pleted application, make the following preliminary de
terminations: 

a. Whether the proposed project will be in accord with 
this article, including whether the operation of 
any new stationary source at the proposed location 
will re~~it ift efty cause or contribute to a 
violation of any applicable ambient air quality 
standard~ ee~ft! e~eeeded. ~ new stationary source 
will be considered to cause or contribute to a 
violation of an ambient air quality standard when 
such source would, at a minimum, exceed the 
following significance levels at any locality that 
does not or would not meet the applicable ambient 
standard: 
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Contaminant />veraging Time (hours 1 

;. nnua~ 24 8 3 l 
( t~sZm 1 (}.lg/m~ I ()..!g/m3 ) ()..!g /m3 ) ( ).lg/m~ ) 

1.0 5 25 25 
l.O 5 
l.O 25 

sao 2000 

b. Whether the proposed project will provide all known 
available and reasonable methods of emission control. 
Whenever a standard of performance is applicable to the 
source, compliance with this criterion will require 
provision for emission control which will, at least, 
satisfy such standards. 

6. Public participation - Pinal action on application. This 
subsection shall apply only to those affected facilities 
designated under chapters 33-15-12, 33-15-13, and 33-15-15 or 
for construction of other sources for which the actual 
emissions of any contaminant would be greater than fifty tons 
(45.36 metric tons] per year, one thousand pounds (453.59 
kilograms] per day, or one hundred pounds (45.36 kilograms] 
per hour, whichever is most restrictive or for which the 
department has determined to have a major impact on air 
quality or for which a request for a public comment period 
has been received from the public. The department shall: 

a. Within thirty days of the receipt of the completed 
application, make available in at least one location in 
the county or counties in which the proposed project is 
to be located, a copy of its preliminary determinat ions 
and copies of or a summary of the information considered 
in making such preliminary determinations. 

b. Publish notice to the public by prominent advertisement , 
within thirty days of the receipt of the completed 
application, in the region affected, of the opportunity 
for written comment on the preliminary determinations. 
The public notice must include the proposed location of 
the source. 

c. Within thirty days of the receipt of the completed 
application, deliver a copy of the notice to the 
applicant and to officials and agencies having 
cognizance over the locations where the source will be 
situated as follows: State and local air pollution 
control agencies, the chief executive of the city and 
county; any comprehensive regional land use planning 
agency; the regional administrator of the United States 
environmental protection agency; and any state, federal 
land manager, or Indian governing body whose lands will 
be significantly affected by the source's emissions. 
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d. Allow thirty days for public comment. 

e. Consider all public comments properly received, in 
making the final decision on the application. 

f. Allow the applicant to submit written responses to 
public comments received by the department, within ten 
days of the receipt of such comments. 

g. Take final action on the application within thirty days 
of the close of the public comment period. 

7. Denial of permit to construct. If, after review of all 
information received, including public comment with respect 
to any proposed project, the department makes the 
determination of any one of subdivision a or b of subsection 
5 in the negative, it shall deny the permit and notify the 
applicant, in writing, of the denial to issue a permit to 
construct. 

If a permit to construct is denied, the construction, 
installation, or establishment of the new stationary source 
shall be unlawful. No permit to construct or modify may be 
granted if such construction, or modification, or 
installation, will result in a violation of these regulations 
or in a violation of the ambient air quality standards. 

8. Issuance of permit to construct. If, after review of all 
information received, including public comment with respect 
to any proposed project, the department makes the 
determination of subdivision a or b of subsection 5 in the 
affirmative, the department shall issue a permit to 
construct. The permit may provide for conditions of 
operation as provided in subsection 9. 

9. Permit to construct - conditions. The department may impose 
any reasonable conditions upon a permit to construct, 
including conditions concerning: 

a. Sampling, testing, and monitoring of the facilities or 
the ambient air or both. 

b. Trial operation and performance testing. 

c. Prevention and abatement of nuisance conditions caused 
by operation of the facility. 

d. Recordkeeping and reporting. 

e. Compliance with applicable rules and regulations in 
accordance with a compliance schedule. 

The violation of any conditions so imposed may result in 
revocation or suspension of the permit or other appropriate 
enforcement action. 
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10 . Scope. 

a. The issuance of a permit to construct for any sou r ce 
does not affect the responsibility of an owner o r 
operator to comply with applicable portions of a cont rol 
strategy affecting the source. 

b. A permit to construct shall become invalid if con
struction is not commenced within eighteen months afte r 
receipt of such permit, if construction is discont inued 
for a period of eighteen months or more: or if 
construction is not completed within a reasonab l e 
time. The department may extend the eighteen-mont h 
period upon a satisfactory showing that an extens ion is 
justified. This provision does not apply to the time 
period between construction of the approved phases of a 
phased construction project: each phase must commence 
construction within eighteen months of the projected and 
approved commencement date. In cases of ma j or con
struction projects involving long lead times and 
substantial financial commitments, the department ma y 
provide by a condition to the permit a time period 
greater than eighteen months when such time extens i o n is 
supported by sufficient documentation by the applicant . 

11. Transfer of permit to construct. To ensure the respo ns ible 
owners or operators, or both, are identif i ed, the holder of a 
permit to construct may not transfer such permit without 
prior approval of the department. 

Bistory: Amended effective March 1, 1980: February 1, 1982: 
October 1, 1987 :June 1 , 1990. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-04.1, 23-25-04.2 

33-15-14-03. Pe~it to operate. 

1. Per.Bit to operate required. 

a. No person may operate or cause the routine operat ion of 
an installation or source designated in section 33- 15 -
14-01 without applying for and obtaining, i n acco r da nc e 
with this chapter, a permit to operate. Applicat ion for 
a permit to o~erate a new installation or source mu s t be 
made at least thirty days prior to startup o f routin e 
operation. 

b. No person may operate or cause the operation of an 
installation or source in violation of any permit to 
operate, any condition imposed upon a permit to ope rate 
or in violation of this article. 
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2. Application for permit to operate. 

a. Application for a pe~mit to operate mu st be made by the 
owner or operator thereof on forms f urnished by t he 
department. 

b. Each application for a permit to operate must be 
accompanied by such performance tests results, 
information, and records as may be required by the 
department to determine whether the requirements o f this 
article will be met. Such information may also be 
required by the department at any time when t he sou rce 
is being operated to determine compliance wit h thi s 
article. 

c. Each application must be signed by the applicant, which 
signature shall constitute an agreement that the 
applicant will assume responsibility for the opera tion 
of the installation or source in accordance with t his 
article. 

3. Standards for granting permits to operate. No permit to 
operate may be granted unless the applicant shows to the 
satisfaction of the department that the source i s i n 
compliance with this article. 

4. Performance testing. Before a permit to operate is g ran ted, 
the applicant, if required by the department, shall conduct 
performance tests in accordance with methods and proce dures 
requ i red by this article or methods and procedures appr oved 
by the department. Such tests must be made at the expens e of 
t he applicant. The department may monitor such tests and may 
also conduct performance tests. 

s. Action on applications. 

a. The department shall act within thirty days after 
receipt of an application for a permit to operate a new 
installation or source, and within thirty days after 
receipt of an application to operate an exist i ng 
installation or source, and shall notify the appl icant, 
in writing, of the approval, conditional appro va l , or 
denial of the application. 

b. The department shall set forth in any notice of deni al 
the reasons for denial. A denial must be wi t hou t 
prejudice to the applicant's right to a hear i ng before 
the department or for filing a further applicat i on afte r 
revisions are made to meet objections specified as 
reasons for the denial. 

6. Permit to operate - Conditions. The department may impos e 
any reasonable conditions upon a pe~.it to operate, i ncluding 
conditions concerning: 
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a. Sampli ng , t esting , a nd monito ri ng of t he facilities o ~ 
ambient air o r bot h . 

b. Trial operation and performance testing. 

c. Prevention and abatement of nuisance cond i t io ns c ause d 
by operation of the facility. 

d. Recordkeeping and reporting. 

e. Compliance with applicable rules and regul at i ons in 
accordance with a compliance schedule. 

7. Suspension or revocation of per.it to operate. 

a. The department may suspend or revoke a permit to ope rate 
for violation of this article and any permi t conditions. 

b. Suspension or revocation of a permit to operate sha ll 
become final ten days after serving notice on the ho lde r 
of the pe rmi t. 

c. A permit to operate which has been revoked purs uant to 
this article must be surrendered forthwit h to t he 
department. 

d. No person may operate or cause the operat i on of an 
i nstallation or source if the department den i es or 
revokes a permit to operate. 

8. Transfer of permit to operate. The holder of a penn it to 
operate may not transfer it without the pr i or approva l of the 
department. 

9. Renewal of permit to operate. 

a. Every permit to operate issued by t he depa rtme nt after 
february 9, 1976, shall become void upon t he t hir d 
anniversary of its issuance. Appl i cations for renewal 
of such permits must be submitted sixty days pr io r to 
such anniversary date. The departme nt s ha ll appr ove or 
disapprove such application within s i xty days. 

b. The department may amend permits iss ued prior to 
february 9, 1976, so as to provide for vo idance upon the 
third anniversary of its issuance. 

History: Amended effective february 1, 1982; October 1 , 198 7. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 23-25-04.1 
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ll-15-14-o 4. Perai t fees. 

1. Perait to construct. 

~ny construction, installation, or establishment of a new 
stationary source requiring a permit to construct under 
subsections 1 and 3 of section 33-15-14-02 is required to pay 
a permit to construct application prqcessing fee to the North 
Dakota state department of health and consolidated 
laboratories. ~ filing fee of one hundred fifty dollars plus 
an application processing fee based on actual processing 
costs, including computer data processing costs, incurred by 
the department for all sources which involve a major analysis 
the cost of which would exceed one hundred fifty dollars, as 
determined by the department. The fee must be paid on the 
following basis: 

a. The filing fee of one hundred fifty dollars must be 
submitted with the permit application. 

b. ~ record of all permits to construct application 
processing costs incurred must be maintained by the 
department . 

c. Upon request, the department will inform the applicant 
of the probable total processing fee and the billing 
schedule that will be utilized in processing the 
application. If the applicant chooses, the applicant 
may withdraw the application at this point without 
paying any processing fees. 

d. Following the end of the public comment period or the 
public hearing, or both, and after final determinatio ns 
on the application have been made, a final statement 
will be sent to the applicant containing the remaining 
actual processing costs incurred by the depar~~ent. 

2. Perait to operate. 

a. The owner or operator of each installation operating 
under a permit, except state-owned installations, shal l 
pay an annual permit fee based on the following table: 

Classification 

}1 < 15000 tons/year emissions 
~1 > 15000 tons/year emissions 
~2-

~1-3 
Other 
~mbient Monitor Site 
~ mbi ent H i-Vol Station 
Exempt 
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$1, 500 
1,100 

300 
100 
100 
400 
150 
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The fol lowing criteria is used in classifying sources: 

Al: A source that emits more than one hundred tons per 
year of any pollutant regardless of whether 
pollution controls are operating, and is sche duled 
to be inspected annually. 

A2: A source that emits less than one hundred tons per 
year of any pollutant but has the potential to emit 
more than one hundred tons per year without 
controls, and is scheduled to be inspected at least 
once every two years. 

Al-3: Same as Al except that the source is 
scheduled to be inspected at least once every 
three years. 

Other: As designated by the department. 

Exempt: As designated by the department. 

Ambient monitoring charges for sources operating both 
ambient air monitoring sites and hi-vol stations at the 
same site will be assessed a maximum of four hundred 
dollars per site. 

b. The following activities conducted by the department are 
not included in the annual costs and will be charged to 
affected sources based on the actual costs incurred by 
the department: 

(1) Observation of source or performance specification 
testing, or both. 

(2) Audits of source operated ambient air monitoring 
networks. 

An accounting of the actual costs incurred under this 
subdivision must accompany the notice of the annua l 
permit fee. 

c. All sources shall be classified taking into 
consideration the emissions from each installation, for 
the emissions of hydrocarbons, particulate matter, 
sulfur dioxide, carbon monoxide, and nitrogen oxides. 
In the case of botlers with heat inputs greater than or 
equal to 250 x 10 Btu/hr the fee must be assessed per 
boiler. The department shall determine the emission 
factors applicable to each permit or group of permits 
based on representative source tests, "AP-42, 
Compilation of Air Pollution Emission Factors" or other 
more reliable data. "Emission factor" as used in this 
section means the amount of an air contaminant emitte d 

- G-15 -



pee unit of time. The annual actual emissions shall Je 
based on the ~mission factor and the houcs of opecation 
pee year from th~ annual emission inventory ceport. 

d. A notice of the annual permit fee due must be sent to 
the permittee by the department. The fee is due sixty 
days following receipt of such notice. 

e. The classification of "Other" and "Exempt" must be 
designated by the department on a case-by-case basis. 

3. Any source that initiates operation under a permit to 
construct prior to receiving a permit to operate is subject 
to the fees outlined in subsection 2. 

History: Amended effective October 1, 1987. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 23-25-04.1 

33-15-14-05. Common prov1s1ons applicable to both permit to 
construct and permit to operate. 

1. Exemptions. A permit to construct and a permit to operate 
are not required for the following stationary sources: 

a. Maintenance, structural changes, or minor repair of 
process equipment, fuel burning equipment, control 
equipment, or incinerators which do not change capacity 
of such process equipment, fuel burning equipment, 
control equipment, or incinerators and which do not 
involve any change in the quality, nature, or quantity 
of emissions therefrom. 

b. Fossil fuel burning equipment, other than smokehouse 
generators, which meet all of the following criteria: 

(1) The aggregate heat input per unit does not exceed 
ten million British thermal units per hour. 

(2) The total aggregate heat input from all equipment 
does not exceed ten million British thermal units 
per hour. 

(3) The actual emissions, as defined in chaeter 33-15-15 
from all equipment do not exceed twenty-five tons 
[22.67 metric tons} per year of any air 
contaminant. 

c. Any single internal combustion engine with less than 
five hundred brake horsepower, or multiple engines with 
a combined brake horsepower rating less than five 
hundred brake horsepower. 
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d. Bench scale labo~ato~y equip~ent used exclusi vely Eo~ 
che~ical or physical analysis or expe~i~entati on . 

e. Portable brazing, soldering, or welding equip~ent. 

f. The following equipment: 

(1) Comfort air conditioners or comfort ventilating 
systems which are not designed and not intended to 
be used to remove emissions generated by or 
released from specific units or equipment. 

(2) Water cooling towers and water cooling ponds unless 
used for evaporative cooling of process water, o~ 
for evaporative cooling of water from barometric 
jets or barometric condensers or used in 
conjunction with an installation requiring a 
permit. 

(3) gquipment used exclusively for steam cleaning. 

( 4) Grain, m:tal, plastic, or mineral extrusion 
presses. 

(5) Porcelain enameling furnaces or porcelain enameling 
drying ovens. 

(6) Unheated solvent dispensing containers or unheated 
solvent rinsing containers of sixty gallons [227.12 
liters] capacity or less. 

(7) gquipment used for hydraulic or hydrostatic 
testing. 

g. The following equipment or any exhaust system or 
collector serving exclusively such equipment: 

(1) Blast cleaning equipment using a suspension of 
abrasive in water. 

(2) Bakery ovens where the products are edible and 
intended for human consumption. 

(3) Kilns for firing ceramic ware, heated exclusively 
by gaseous fuels, singly or in combinations, and 
electricity. 

(4) Confection cookers where the products are edible 
and intended for human consumption. 

(5) Drop hammers or hydraulic presses for forging or 
metal working. 
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(6) Die casting rT'achinas. 

(7) Photographic process aquipwent through which an 
iwage is reproduced upon waterial through the use 
of sensitized radiant energy. 

(8) Equipment for drilling, carving, Clltting, routing, 
turning, sawing, planing, spindle sanding, or disc 
sanding of wood or wood products, which is located 
within a facility that does not vent to the outside 
air. 

(9) Equipment for surface preparation of metals by use 
of aqueous solutions, except for acid solutions. 

(10) Equipment for washing or drying products fabricated 
from metal or glass; provided, that no volatile 
organic materials are used in the process and that 
no oil or solid fuel is burned. 

(11) Laundry dryers, extractors, or tumblers for fabrics 
cleaned with only water solutions of bleach or 
detergents. 

(12) Containers, reservoirs, or tanks used exclusively 
for electrolytic plating with, or electrolytic 
polishing of, or electrolytic stripping of the 
following metals: brass, bronze, cadmium, copper, 
iron, lead, nickel, tin, zinc, and precious metals. 

h. Natural draft hoods or natural draft ventilators. 

i. Containers, reservoirs, or tanks used exclusively for: 

(1) Dipping operations for coating objects with oils, 
waxes, or greases, where no organic solvents are 
used. 

(2) Dipping operations for applying coatings of natural 
or synthetic resins which contain no organic 
solvents. 

(3) Storage of butane, propane, or liquefied petroleum 
or natural gas. 

(4) Storage of lubricating oils. 

(5) Storage of petroleum liquids except those 
containers, reservoirs, or tanks subject to the 
requirements of chapter 33-15-12. 

j. Gaseous fuel-fired or electrically heated furnaces for 
heat treating glass or metals, the use of which does not 
involve molten materials. 
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k. Crucible Eurnaces, pot f urnaces, or i ndu ct io n Eur na ces , 
with a capacity of one thousand pounds (4 53.5 9 
kilogra1'T'.€f or less each, unless otherwise noted, in 
which no sweating or distilling is conducted, nor an y 
fluxing conducted utilizing chloride, fl uoride, or 
ammonium compounds, and from which only the following 
metals are poured or in which only the following meta l s 
are held in a molten state: 

(1) Aluminum or any alloy containing over fifty perce nt 
aluminum: provided, that no gaseous chlorine 
compounds, chlorine, aluminum chloride, or a luminum 
fluoride are used. 

( 2) Magnesium or any alloy containing over fifty 
percent magnesium. 

( 3) Lead or any alloy containing over fifty percent 
lead, in a furnace with a capacity of five hundred 
fifty pounds [249.48 kilogram~ or less. 

( 4) Tin or any alloy containing over fifty percent t i n. 

(5) Zinc or any alloy containing over fifty percent 
zinc. 

( 6) Copper. 

(7) Precious metals. 

1. Open burning activities within the scope of sect ion 3 3-
15-04-02. 

m. Flares used to indicate some danger to the publi c . 

n. Other sources of minor significance as determi ned by th e 
department. 

2. Performance and em iss ion testing. 

a. Emission tests or performance tests or both shall be 
conducted by the owner or operator of a facility a nd 
data reduced in accordance with the applicable 
procedure, limitations, standards, and test methods 
established by this article. Such tests must be 
conducted under the owner's or operator's permit t o 
construct or operate, and such permit is sub j ect t o the 
faithful completion of the test in accordance with t hi s 
article. 

b. All dates and periods of trial operation for the purpose 
of performance or emission testing pursuant to a pe rmit 
to construct, and all dates of perfo~.ance or emiss i on 
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t .: s t i n g p u r- s u a n t t o a p e !:"iT' i t t o o p e r- a t e , 11'. u s t be 
a ppr ov ed in ad va nc e by t he depar tl't'e n t. Tc i a l opecat ion 
s hall cease if t he de parti'T'ent determi nes, o n the bas is 
of the test res ults, t hat continued operat io n will 
result i n t he vio lat io n of t h is article. Upon 
completion of any test conducted under a permit t o 
construct, the department may order the cessation of t he 
operation of the tested equipment or facility until suc h 
time as a permit to operate has been issued by the 
department. 

c. Upon review of t he performance data resulting fr om a ny 
test, the department may require the installat ion of 
such additional control equipment as will b r i ng t he 
fac i lity i nto compliance with this article. 

d . Nothing i n t h is article may be constru ed to preve nt the 
department from conducting any test upon its own 
initiative, or fr om requiring the owner or operator to 
conduct any test at s uch time as the department ma y 
d etermi ne. 

3. Responsibility to comply. 

a. Possess ion of a permit to construct or a permi t to 
operate does not relieve any person of the re
sponsibil i ty to comply with this article. 

b. The exemption of any stationary source from the 
requirements of a permit to construct or a permi t t o 
operate by reason of inclusion in subsection 1 does not 
relieve the owner or operator of such source of the 
responsibility to comply with any other applicab l e 
portions of this article. 

4. Portable sources. Sources which are designed to be portable 
and which are operated at temporary j obsites across t he state 
11'ay not be considered a new source by virtue of locat ion 
changes. One application for a permit to operate any 
portable source may be filed in accordance with t h is ch apte~ 
and subsequent applications are not required for each 
temporary jobsite. The permit to operate i ssued by t h e 
department shall be conditioned by such specific req uirei'T'ents 
as the department deems appropriate to carry out t he 
provisions of sections 33- 15-0 1-07 and 33-15-01-15. 

5. Registration of exempted stationary sources. The department 
may require that the owner or operator of any stationar y 
source exempted under subsection l shall register the sour ce 
wi th the department within such time limits and on such forms 
as t he department may prescribe. 

6. Extensions of time. The department may extend any of t he 
time periods specified in subsections 4, 5, and 6 of sect ion 
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33-15-14-02 and subsection 5 of secti on 33-15-14-03 u pon 
notification of the appl icant by the department. 

7. Mendment of permits. The departm.ent may, when the public 
interest requires, modify any condition of a perm.it to 
operate or permit to construct. Modification shall be made 
only upon the department's own motion and the procedure 
shall, at a minimum, conform to any requirements of federal 
and state law. In the event that the modification would have 
a significant impact as defined in chapter 33-15-15 or be of 
concern to the public, the department will provide: 

a. Reasonable notice to the public, in the area to be 
affected, of the opportunity for comment on the proposed 
modification at a public hearing as well as written 
public comment. 

b. A minimum of a thirty-day period for written publ ic 
comment with a public hearing during that thirty-day 
period. 

c. Consideration by the department of all comments received 
i n its order for modification. 

The department may require the submission of such maps, 
plans, specifications, emission information, and compliance 
schedules as it deems necessary prior to the issuance of an 
order for modification. It is the intention of the 
department that this subsection shall apply only in those 
instances allowed by federal rules and regulations and only 
in those instances in which the granting of a variance 
pursuant to section 33-15-0l-06 and enforcement of existing 
permit conditions are manifestly inappropriate. 

History: Effective October 1, 1987; amended effect ive January 1, 
19 8 9 • June 1 , 1 9 9 0. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 23-2 5-04.1 
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~P'mR 33-15-15 
PRBV'Blfl'Iaf Cl S~QiiPI~lfl' IE'mRIO&'Tiaf CR ~IR ~~LITY 

Section 
3 3 -15 -15 -o 1 
3 3-15-15-02 

General Provisions 
Re classification 

ll-15-15-Q1. General provisions. 

l. Definitio•. For the purposes of this chapter : 

a. "~ctual emissions" means the actual rate of 
emissions of a contaminant from an emissions unit, 
as determined in accordance with paragraphs l 
through 3. 

(~ In general, actual emissions as of a 
particular date must equal the average rate, 
in tons per year, at which the unit actually 
emitted the contaminant during a tw~year 
period which precedes the par ti cul ar date and 
which is representative of normal source 
operation. The department may allow the use 
of a different time period upon a 
determination that it is more representative 
of normal source operation. ~ctual emissions 
must be calculated using the unit's actual 
operating hours, production rates, and types 
of materials processed, stored, or combusted 
during the selected time period. 

(lt The department may presume that source
specific allowable emissions for the unit are 
equivalent to the actual emissions of the 
unit. 

( 3t For any emissions unit which has not be gun 
normal operations on the particular date, 
actual emissions must equal the potential to 
emit of the unit on that date. 

b. "~llowable emissions" means the emission rate of a 
stationary source calculated using the maximum 
rated capacity of the source and the most stringent 
of the following: 

(U ~pplicable standards of performance or 
emission limitations as set forth in this 
article. 
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(~ The emission cate spec if ied as an enforceable 
permit condition. 

c. "Baseline area" means any intrastate area (and 
every part thereof) designated as attainment or 
unclassifiable under section 107 (d) (1f (D) or (B; 
of the Federal Clean ~ir ~ct [Pub. L. 95-95)Lin 
which the major source or major modification 
establishing the minor source baseline date would 
construct or would have an ~ir quality impact equal 
to or greater than one JJg/m (annual average) of 
the contaminant foe which the minor source baseline 
date is established. North Dakota is divided into 
two intrastate areas under section 107 (d)(~ (D) or 
(E) of the Federal Clean ~ir ~ct [Pub. L. 95-9514 
the Cass County portion of Region No. 130, the 
Metropolitan Fargo-Moorhead Interstate ~ir Qual i ty 
Control Region; and Region No. 172, the North 
Dakota Intrastate ~ir Quality Control Region (the 
remaining fifty-two counties). 

d. (1) "Baseline concentration• means that ambient 
concentration level which exists in the 
baseline area at the time of the applicable 
minor source baseline date. J. baseline 
concentration is determined foe each 
contaminant foe which a minor source baseline 
date is established and includes: 

(a) The actual emissions representative of 
sources in existence ef on the applicable 
minor source baseline date, except as 
provided in par age a ph 2; 

(bt The all ow able emissions of major 
stationary sources which commenced 
construction before ci at\1Se~y 67 i91-5-7 the 
major source baseline date but were not 
in operation by the applicable minor 
source baseline date. 

( lt The following will not be included in the 
baseline concentration and will affect the 
applicable maximum allowable increases: 

(a) ~ctual emissions fran any major 
stationary source on which construction 
commenced af tee ci at\1S~~Y 6., i91-5- the major 
source baseline date; and 

(bf ~ctual emissions increases and decreases 
at any stationary source occurring after 
the minor source baseline date. 
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e~ ~~+ A&~e~i~e ~~~eA me~~~ t~e e~~~ie~t ~~~e ~fte~ 
~~~~~t ~T i9~~T ~ ~~e~ t~e fi~~t eem~ete 
~~~~~~~ ~~ee~ t~~s ~~~e~ is s~~~ttee ~Y 
~ !ft't!~ e-t ~ t ~ ~ ~ efte~ 1 se11-r ee e-t !ft't!~ o-r 
mee~f~~~~~ ~~~~ te t~e -re~~~-r~~~ ef 
~~~~ ~11t"t~~ 

e. J.lL "Major source baseline date" means: 

l.!l.. In the case of particulate matter and 
sulfur dioxide, January 6, 1975; and 

.iJ2l_ In the case of nitrogen dioxide, 
February 8, 1988. 

J1L "Minor source baseline date" means the 
earliest date after the trigger date on which 
a major stationary source or a major 
modification subject to requirements of this 
chapter submits a complete application under 
the relevant regulations. The trigger date 
is: 

l.!l.. In the case of particulate matter and 
sulfur dioxide, ~ugust 7, 1977; and 

.iJ2l_ In the case of nitrogen dioxide, 
February 8, 1988. 

(ijf The baseline date is established for each 
contaminant for which increments or other 
equivalent measures have been established if: 

(a.t The area in which the proposed source or 
modification would construct is 
designated as attainment or 
unclassif iable under section 107 
(dJ (1f (D) or (E) of the Federal Clean .air 
~ct [Pub. L. 95-95] for the contaminant 
on the date of its canplete application 
under this chapter; and 

(bot In the case of a major stationary source, 
the contaminant would be emitted in 
significant amounts or, in the case of a 
major modification, there would be a 
significant net emissions increase of the 
contaminant. 

The department shall provide a list of 
baseline dates foe each contaminant foe each 
baseline area. 
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f. "Begin actual construction" means, in general, 
initiation of physical onsite constr uction 
activities on an emissions unit which ace of a 
permanent nature. Such activities include, but ace 
not limited to, installation of building supports 
and foundations, laying of underground pipewock, 
and construction of permanent storage structl.l.Ces. 
With respect to a change in method of operation, 
this term refers to those onsite activities, other 
than preparatory activities, which mark the 
i ni ti ati on of the change. 

g. "Best available control technology" means an 
emission limitation (including a visible emission 
standard) based on the maximum degree of reduction 
for each contaminant subject to c egul ati on under 
North Dakota Century Code chapter 23-25 which would 
be emitted from any proposed maj oc s tati onar y 
source or major modification which the department, 
on a case-by-case basis, taking into account 
energy, environmental, and economic impacts and 
other costs, determines is achievable for siJCh 
source or modification through application of 
production processes or available met hods, systems, 
and techniques including fuel cleaning or treatment 
or innovative fuel combustion techniques for 
control of such contaminant. In no event may 
application of "best available control technology" 
result in emissions of any contaminant which would 
exceed the emissions allowed by any applicable 
standards of performance under chapters 33-15-12 
and 33-15-13. If the department determines that 
technological or economic limitations on the 
application of measurement methodology to a 
particular emissions unit would make the imposition 
of an emission standard infeasible, a design, 
equipllent, work practice or operational standard, 
or combination thereof 1 may be prescribed instead 
to satisfy the requirement for the application of 
best available control technology. Such standard 
must 1 to the degree possible, set forth the 
emissions reduction achievable by implementation of 
such design, equipuent, woe k pcacti ce 1 or 
operation, and shall provide foe compliance by 
means which achieve equivalent results. 

h. "Camnence" as applied to construction of a major 
stationary source or major modification means that 
the owner or operator has obtai ned all necessary 
preconst.ruction permits and either has (1) begun, 
or caused to begin, a continuous program of actual 
onsite construction of the source, to be caupleted 
within a reasonable time~ or ( 3t entered into 
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oinding agreements or contractual obligations, 
which cannot be canceled or modified without 
substantial loss to the owner or operator, to 
undertake a program of construction of the source 
to be completed within a reasonable time. 

i. "Complete" means, in reference to an application 
for a permit, that the application contains all of 
the information necessary for processing the 
application. Designating an application complete 
for purposes of permit processing does not preclude 
the reviewing autoority frcm requesting or 
accepting any additional information. 

j . "Cons tr ucti on" means any physical change or change 
in the method of operation (including fabrication, 
erection, installation, demolition, or modification 
of an emissions unit) which would result in a 
change in actual emissions. 

k. "Emissions unit" means any part of a stationary 
source which emits or would have the potential to 
emit any air contaminant regulated under North 
Dakota Century Code chapter 23-2 5. 

1. "Enforceable" means all limitations and conditions 
which are enforceable by the department pursuant to 
this article and any applicable requirements within 
the North Dakota state implementation plan. 

m. "Facility, building, structure, or installation" 
means all of the air contaminant emitting 
activities which belong to the same industrial 
grouping, are located on one or more contiguous or 
adjacent properties, and are under the control of 
the same person (or persons under common 
contro]A. ~ir contaminant emitting activities 
shall be consi dec ed as part of the s arne industrial 
grouping if they belong to the same "major group" 
(i.e., which have the same tw~digit code) as 
described in the Standard Industrial Classification 
Manual, 1972, as amended by the 1977 Supplement 
(U.S. Goverruuent Printing Office stock numbers 
4101-0066 and 003-00S-Q0176-0, respectively). 

n. "Federal land manager" means, with respect to any 
lands in the United States, the secretary of the 
department with authority over such lands. 

o. "F ugi ti ve emissions" means toos e emissions which 
could not reasonably pass through a stack, chimney, 
vent, or other functionally equivalent opening. 
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p. "High terrain" means any area having an elevatLon 
nine hundred feet [ 271.32 meters] or more above the 
bas e o f the s tack o f a s o u.r ce • 

q. "Indian go ver ni ng body" means the go ver ni ng body of 
any tribe, band, or group of Indians subject to the 
jurisdiction of the United S~ates and recognized by 
the United S_tates as possessing power of self
government. 

r. •rndian reservation• means any federally recognized 
reservation established by treaty, agreement, 
executive order, or 1> ct of Congress. 

s. •tnnovative control technology• means any system of 
air pollution control that has not been adequately 
demonstrated in practice, but would have a 
substantial likelihood of achieving greater 
continuous emissions reduction than any control 
system in current practice o.r of achievi .ng at least 
comparable reductions at lower cost in terms of 
energy, economics, or nonair quality environmental 
impacts. 

t. •tow terrain• means any area other than high 
terrain. 

u. • Major modi f icati on• means any physical change in, 
or change in the method of operation of a maJor 
s tati onar y source that would result in a 
significant net emissions increase of any air 
contaminant subject to regulation under North 
Dakota Century Code chapter 23-25. 

(1t "ny net emissions increase that is significant 
for volatile organic compounds must be 
considered significant foe ozone. 

(lot " physical change or change in the met hod of 
operation does not include: 

(a) Routine mai ntenanoe, repair, and 
replacement. 

(b) Use of an alternate fuel or raw material 
by reason of any or dec under sections 
2(a) and (b) of the Energy Supply and 
Environmental Coordination 1> ct of 19 74 
(or any superseding legislation) or by 
reason of a natural gas curtailment plan 
pursuant to the Federal Power ~>ct. 

(c) Use of an alternate fuel or .raw material 
by a s tati ona.r y source which: 
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tll The source <Nas capable of 
accommodating before January 6, 
1975, unless such change <Nould be 
prohibited under any state 
enforceable permit condition which 
was established after January 6, 
1975, pursuant to this chapter or 
under regulations approved pursuant 
to North Dakota Cent ur y Code chapter 
23-25. 

[ 2) The source is approved to use under 
any permit issued under regulations 
approved pursuant to North Dakota 
Century Code chapter 23-2 5. 

(d) ~n increase in the hours of operation or 
in the production rate, unless such 
change would be prohibited under any 
enforceable permit condition which was 
established after January 6, 1975, 
pursuant to this chapter under 
regulations approved pursuant to North 
Dakota Century Code chapter 23-25. 

(e) ~ny change in ownership of a stationary 
source. 

(f) Ose of an alternative fuel bJ reason of 
an order or rule under section 12 5 of the 
Federal Clean 't> i r > ct [Pub. L. 95 -9 5 ] • 

(g) Ose of an alternative fuel at a steam 
generating unit to the extent that the 
fuel is generated from municipal solid 
waste. 

v. "Major stationary source" means: 

(lit ~ny of the f oll owing s tati onar y sources of air 
contaminants which emit, or have the potential 
to emit, one hundred tons [90,718.17 
kilograms 1 per year or more of any air 
contaminant regulated under North Dakota 
Century Code chapter 23-25: coal cleaning 
pl ants ( w i t h t her mal dr ye r s ) , k r af t pu 1 p 
mills, portland cement plants, primary zinc 
smelters, iron and steel mills, primary 
aluminum ore reduction plants, primary copper 
smelters, municipal incinerators capable of 
charging more than two hundred fifty tons 
[226, 796.19 kilograms] of refuse per day, 
hydrofluoric, sulfuric, and nitric acid 
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plants, petroleum refineries, lime plants, 
p hosphate cock processing plants, coke oven 
batteries, sulfur recovery plants, carbon 
black plants (furnace process•, primary le ad 
smelters, fuel conversion plants, sintering 
plants, secondary metal production facilities, 
chemical process plants, fossil-fuel boilers 
and fossil fuel-fired steam electric plants 
(or combinations thereof) of more than two 
hundred fifty million British thermal units 
per hoiU heat input, petroleum storage and 
transfer units with a total storage capacity 
exceeding three hundred toousand barrels, 
taconite ore processing facilities, glass 
fiber processing plants, and charcoal 
production f ac ili ties. 

(lt Notwithstanding the source sizes in paragraph 
l, such term also includes any stationary 
source which emits, or has the potential to 
emit, two hundred fifty tons [226,796.19 
ki 1 ogr ams) per ye ~ or more of any air 
contaminant regulated under North Dakota 
Cent~Uy Code chapter 23-25 or as outlined in 
p~agraph 3. 

(Jot ~ny physical change that would occur at a 
stationat'y source not otherwise qualifying 
under paragraph (J,t as a major station~y 
source, if the changes would constitute a 
major station~ y sow: ce by itself. 

( 4-t ~major source that is major for volatile 
organic compounds shall be considered major 
for ozone. 

(Sot The fugitive emissions of a station~y source 
may not be included in determining for any of 
the purposes of this subdivision whether it is 
a major stationary source unless the source 
belongs to one of the categories of stationary 
sources in paragraph 1 and any other 
stationary source category which as of jlugust 
7, 1980, is being regulated under section 111 
or 112 of the F e de r al C 1 e an jl i r > ct • 

w. "Necessart preoonstruction permits" means those 
permits required under this ar ti cl e. 

x. "Net emissions increase" means the· amount by which 
the sum of the following exceeds zero: 

(l,t 'l>ny increase in actual emissions fran a 
par ti cul ar physical change or change in the 
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;nethod of operation at a stationary source; 
and 

(Jot '/>ny other increases and decreases in actua l 
emissions at the source that are 
contemporaneous with the particular change and 
are otherwise creditable. 

(a ) 1- n i ncr ease or de cr ease i n act ua 1 
emissions is contemporaneous with the 
increase from the par ti cul ar change only 
if it occurs between: 

[ 11 The da t e f i ve ye ar s be f or e 
construction on the particular 
change commences; and 

[ 2 J L T he date t hat t he i ncr e as e f r om t he 
particular change occucs. 

(bot ,. n i ncr e as e or de cr e as e i n act u al 
emissions is creditable only if the 
department has not relied on it in 
issuing a permit for the souc oe under 
this article , which permit is in effect 
when the increase in actual emissions 
from the particular change occurs. 

(c) 1-n increase or decrease in actual 
emissions of sulfur dioxide.L. M 
particulate matter, or nitrogen oxides 
which occurs before the applicable minor 
source baseline date is creditable only 
if i t i s r e qui red to be co ns i de c e d i n 
calculating the amount of maximum 
allowable increases remaining available. 

(~ 1-n increase in actual emissions is 
creditable only to the extent that the 
new level of actual emissions exceeds the 
old level. 

(e) 1> decrease in actual emissions is 
creditable only to the extent that: 

[11 The old level of actual emissions or 
the old level of allowable 
emissions, whichever is lower, 
exceeds the new level of actual 
emissions; 

( 21 It is enforceable at and after the 
time that actual construction on the 
par ti cul ar change begins; and 
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[ 3] It has approximately the same 
qualitati ve significance Ear public 
health and welfare as t hat 
attributed to the i ncrease from the 
par ti cul ar change. 

(f.f ~n increase that results fran a physical 
change at a sow: oe occurs when the 
emissions unit on which construction 
occurred becomes operational and begins 
to emit a particular pollutant. .,.ny 
replacement unit that requires shakedown 
becanes operational only after a 
reasonable shakedown period, not to 
exceed one hundred eighty days. 

y. "P otenti a.l to emit" means the maxi mum capacity of a 
stationary sou.cce to emit an air contaminant under 
its physical and oper ati anal design. 1> ny physical 
or operational limitation on the capacity of the 
source to emit a pollutant, including air pollut i on 
control equif!Uent and restrictions on hours of 
operation oc on the type or amount of material 
combusted, stored, or processed, must be treated as 
part of its design if the limitation or the effect 
it would have on emissions is enforceable. 
S~condar y emissions do not count in determining the 
potential to emit of a stationary sour oe. 

z. "S~condary emissions" means emissions which occur 
as a result of the construction or operation of a 
major stationary source or major modification, but 
do not cane from the major stationary source or 
major modification itself. Secondary emissions 
must be specific, well-defined, quantifiable, and 
impact the same general areas as the major 
stationary source or major modification which 
causes the secondary emissions. Secondary 
emissions include emissions from any off site 
support facility which would not otherwise be 
co nstc ucted or increase its emissions except as a 
result of the construction or operation of the 
major stationary sou.cce or major modification. 
S_econdar y emissions do not include any emissions 
which cane directly fran a mobile source. 

aa. "Significant" means: 

(]ij In reference to a net emissions increase or 
the potential of a source to emit any of the 
following air contaminants, a rate of 
emissions that would equal or exceed any of 
the following rates: 
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!> ir Contaminant and Emissions Rate 

Carbon mono xi de: l 0 0 tons per year 
Nitrogen oxides: 40 tons pee year 
Sulfur dioxide: 40 tons per year 
Particulate matter: 25 tons per year 

of particulate matter emissions; 
15 tons per year of PM10 emissions 

0 zone : 4 0 tons per ye ar of volatile 
organic compounds 

Lead: 0. 6 ton per year 
~sbestos: 0.007 ton per year 
Beryllium: 0. 000 4 ton per year 
Mercury: 0.1 ton per year 
Vinyl chloride: l ton per year 
Fluor i des : 3 tons per ye ar 
Sulfuric acid mist: 7 tons per year 
Hydrogen sulfide (H2st: 10 tons per 

year 
Total reduced sulfur (including a2st: 

1 0 tons per ye ar 
Reduced sulfur compounds (including 

a2 S) : l 0 tons per year 

(lf In reference to a net emissions increase or 
the potential of a source to emit an air 
contaminant subject to regulation under North 
Dakota Century Code chapter 23-25 that 
paragraph 1 does not list, any emissions rate. 

(~ Notwithstanding paragraph 1, any emissions 
rate or any net emissions increase associated 
with a major stationary source or major 
modification, which would construct within ten 
kilaneters [ 6. 21 miles} of a class I area, and 
have an impact on sue~ area equal to or 
greater than one JJg/m (24-hour average.t • 

bb. "S_tationary source" means any building, structure, 
facility, or installation which emits or may emit 
any air contaminant regulated under North Dakota 
Century Code chapter 23-25. 

cc. "Total suspended particulate (TS~" means 
particulate matter as measured by the method 
described in ~ppendix B of 40 CFR SO. 

2. S_ignificant deterioration of air quality - l>.cea 
designation and deter i oration increment. 

a. The provisions of . this chapter apply to those 
counties or other functionally equivalent areas 
that are designated as attainment or unclassifiable 
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for any of the national ambient air quality 
standards. 

b. For purposes of this chapter, areas designated as 
class I, II, or III shall be limited to the 
following i ncr eases in contaminant co ncent ration 
over the baseline concentration: 

~rea Designations 

Pollutant 
Class~ 
(~g/m 

Class ).I I 
( ~g/m ~ 

Class 1I I 
(~g/m ·f 

Particulate matter: 
TS_?, ~nnual geometric 
mean 5 19 37 
TSP, 24- hour maxi mum 10 37 75 

Sul fw: dioxide: 
> nnual arithmetic mean 2 15 40 
24-hour maximum 5 91 182 
3-how: maximum 25 512 700 

Nitrogen dioxide: 
~nnual arithmetic mean 2. 5 25 50 

For any period other than an annual period, the 
applicable maximum allowable increase may be 
exceeded during one such period per year at any 
receptor site. 

~ny conflict between an applicable increment and an 
applicable ambient air quality standard shall be 
resolved in favor of the more stringent 1 imitation 
and the source shall be limited to such more 
stringent limitation. 

c. ~11 of the following areas which were in exlstence 
on ~ugust 7, 1977, are hereby designated class I 
areas and may not be redesignated: 

(lit The Theodore Roosevelt National Park - north 
and south units in Billings and McKenzie 
Counties, and the Theodore Roosevelt Elkhorn 
Ranch Site in Billings County. 

(lf The Lostwood National Wilderness ~rea in Bw:ke 
County. 

~11 other areas of the state are hereby designated 
class II areas. 
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d. The following areas :nay be redesignated only as 
class I or: !I: 

(lot ~n area which as of ~ugust 7, 1977, exceeds 
ten thousand acres (4,046.86 hectaresl ~i n size 
and is a national monument, a national 
primitive area, a national preserve, a 
n ati anal recreational area, a national wild 
and scenic river, a national wildlife refuge, 
a national lakesoore1 or seasoore. 

(2t ~ national park or national wilderness area 
established after ~ugust 7, 1977, which 
exceeds ten thousand acres (4, 046.86 hectares] 
in size. 

e. Exclusions from increment consumption: 

(1• The following concentrations shall be excluded 
in determining compliance with a maxi mum 
allowable increase in contaminant 
concentration: 

(a) Concentrations at t ri bu table to the 
increase in emissions from stationary 
sources which have converted frau the use 
of petroleum products, natural gas, or 
both, by reason of an order in effect 
under sections 2 (a) and (b) of the Energy 
Supply and Environmental Coordination ~ct 
of 19 7 4 (or any superseding le gi sl a tion) 
over the emissions from such sources 
before the effec.tive date of such order; 

(b) Concentrations attributable to the 
increase in emissions from sources which 
have converted from using natural gas by 
reason of natural gas curtailment plan in 
effect pursuant to the Federal Power ~ct 
over the emissions from such sources 
before the effective date of such plan; 

(c) Concentrations of particulate matter 
attributable to the increase in emissions 
frau construction or other temporary
emission-related activities of new or 
modified sources; 

(d) The increase in concentrations 
attributable to new sources outside the 
united States over the concentrations 
attributable to existing sources which 
are included in the baseline 
concentration; and 
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( e ) C once n t r at i o ns at t ri bu t a b 1 e t o t he 
temporacy increase in emissions of sulf ur 
d i ox i de .L o-r pa c t i c ul at e m at t e c ...L......2£. 
nitrogen oxides from stationacy sources 
which increases have been approved in 
advance by the department under an 
approved state implementation plan 
revision. 

· (lt No exclusion of such concentrations shall 
appl~e-sx_ more than five years after the 
effective date of the order to which 
subparagraph a or b of paragraph 1 refers, 
whichever is applicable. If both such order 
and plan ace applicable, no such exclusion 
applies more than five years after the later 
of such effective dates. 

( 3l For pur poses of excluding concentrations 
pursuant to subparagraph e of paragraph 1: 

(a.f The time over which the temporary 
emissions increase of sulfur dioxide.L M 
particulate matter, or nitrogen oxides 
would occur must be specified. Such 
time-s may not exceed two years in 
duration unless a longer time is approved 
by the administrator of the United S~ates 
environmental protection agency. 

{b) The time period for excluding certain 
co nt ri bu tio ns in accordance with 
subparagraph a is not renewable. 

{ot No emissions increase fran a stationary 
sour oe may: 

[ 1] Impact a class I a.c ea or an· a.c ea 
where an applicable increment is 
known to be violated; or 

[2)L Cause or contribute to the violation 
of any ambient air quality 
standards. 

(d) The emission levels from the stationary 
sources effected at the end of the time 
period specified in accordance with 
subparagraph a may not exceed those 
levels occurring from such sources before 
the temporary increases in emissions were 
approved. 
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f. The class I area increment limitations of the 
Theodore Roosevelt Elkhorn Ranch 3ite of the 
Theodore Roosevelt ~ational ?ark shall apply e1"l-iy 
to sources or modifications for which completa 
applications ~~·~ ~~ &e~~ ~ filed ~~ ~ after 
July 1, 1982. The impact of emissions from sources 
or modifications for which permits under this 
chapter have been issued or cauplete applications 
have already been filed will be counted against the 
i ncr em en ts af t e r J u1 y 1, 1 9 8 2 • 

g. ~ny applicant whose emissions will consume more 
than one-half of the available increment in another 
state may not be granted a permit in accordance 
with this chapter, unless approved by the 
department after consultation with the other state. 

3. Stack heights. The stack height foe any source subject 
to this chapter must meet the requirements of chapter 
33-15-18. 

4. Review of new aajoc stationary sources and aajoc 
modifications. 

a. ~pplicability. The requirements of this chapter 
shall apply to any major new stationary source oc 
modification which: 

Ha-sd not been issued a permit to construct or 
modify prior to March 1, 1978; 

Ha-sd not commenced construction prior to March 
19,-1979; or 

Has discontinued construction for a period of 
eighteen months or more and has not completed 
construction within a reasonable time. 

Review of these sources or modifications must be 
conducted in conjunction with the issuance of 
permits to construct pursuant to section 33-15-14-
02. 

b. Permits - general. 

(~ No source subject to this chapter may be 
constructed in any area unless: 

(a) ~permit has been issued for such 
proposed source in accordance with this 
chapter setting forth emission 
limitations or equipuent standards for 
such source which conform to the 
requirements of this chapter and any 
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conditions necessacy to ensure t hat the 
proposed source will meet such l imi t s oc 
atandacds; 

(b) The requirements of subdivis i on c through 
k, as applicable, have been met; and 

(c) The proposed permit has been subject to a 
review in accordance with this chapter, 
the required analysis has been conducted 
in accordance with the requirements of 
this chapter, and the procedures for 
public participation as defined in 
subsection 5 have been followed. 

(~ Provided that all necessary requirements of 
this acticle have been met, permits will be 
issued on a first-caue, first-served basis as 
determined by the completion date of the 
applications. 

c. Control technology review. 

(lit f. major stationary source or major 
modification shall meet all applicable 
emission limitations under the state 
implementation plan and all applicable 
emission standards and standards of 
performance of this article. 

(~ t- new major stationary source shall apply best 
available control technology for each air 
contaminant subject to regulation under North 
Dakota Century Code chapter 23-2 5 that it 
would have the potential to emit in 
significant amounts. 

( ~ 1> major mod if i cati.o n shall applj best 
a vail able control technology for each air 
contaminant subject to regulation under North 
Dakota Century Code chapter 23-2 5 for which i. t 
would result in a significant net emissions 
increase at the sow=oe. This requirement 
applies to each proposed emissions unit at 
which a net emissions increase in the air 
oontami nant would occur as a result of a 
physical change or change in the method of 
operation in the unit. 

(~ For phased construction projects, the 
determination of best available control 
technology must be reviewed and modified as 
appropriate at the latest reasonable time 
which occurs no later than eighteen months 
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prior to commencement of construction of each 
independent phase of the project. ~ t such 
time, the owner or opecato.c of the appl icable 
stationacy source may be required to 
demonstrate the adequacy of any previous 
determination of best available control 
technology for the sou.cce. 

d. Exemptions from impact analysis. 

{lit The requirements of subdivisions e, g, and i 
do not apply to a major stationary source or 
major modification with .cespect to a 
particular ai.c contaminant, if the allowable 
emissions from the sou.c ce, or the net 
emissions increase of that contaminant from 
the modification: 

{a) Would impact no class I area and no area 
where an applicable increment is known to 
be violated; and 

{b) Would be temporary. 

{2} The requirements of subdivisions e, g, and i 
as they relate to any maximum allowable 
increase for a class II area do not apply to a 
major modification at a stationary sou.cce that 
was in existence on March 1, 1978, if the net 
increase in allowable emissions of each air 
contaminant regulated under North Dakota 
Centw:y Code chapter 23-25 from the 
modification after the application of best 
available control technology would be less 
than fifty tons [45,359.24 kilograms] per 
year. 

{lt The depa.ctment may exempt a stationuy source 
or modification from the requirements of 
s ubdi vision g with respect to monitoring for a 
particular air contaminant if: 

{a) The emissions increase of the air 
contaminant from the new source or the 
net emissions increase of the air 
co nt ami nan t from the modi f i cation would 
cause, in any area, air quality impacts 
less than the following amounts: 

Carbon monoxide - 575 ~g/m3 , 8-hour 
avec age 

Nitrogen dioxide - 14 ~gjm3, annual 
average 

Particulate matter - 10 ~g/m3, TS~, 
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24-houc average; 10 ug/ m3, PM10 , 
24-hour average 

Sul.fuc dLoxide - 13 \.l g/ m3, 24-houc 
a vee age 

Ozone - No de m~nimus level 
Lead - 0.1 u g/m , J3mo nth a vee age 
Mercucy- 0. 25 ug/m , j4-oouc average 
Beryllium- 0.001 ug/, 1 24-oour average 
Fluorides - 0. 25 ug/m 1 j4-oour average 
Vinyl chloride - 15 ug/m 1 24-oour 

aver age 
Total reduced sulfuc- 10 ug/m3, 1-hour 

average 
Hyde ogen sulfide - 0. 2 ug/m3, 1- oo uc 

average 
Reduced sulfuc compounds- 10 ug/m3, 

1-oour average 

(b) The concentrations of the air contaminant 
in the area that the source or 
modification would effect are less than 
the concentrations listed in subparagraph 
a or the air contaminant is not listed in 
subparagraph a. 

(~ The requirements for best available control 
technology in subdivision c and the 
requi cements for air quality analyses in 
paragraph 1 of subdivision g do not apply to a 
particular stationary source or modification 
that was subject to this chapter if the owner 
or operator of the source oc modification 
submitted an application for a permit before 
r-tay 7, 1981, and the department subsequently 
determines the application as submitted before 
that date was complete. Instead, the 
requirements of subdivisions c and has in 
effect prior to May 7, 1981, apply to any such 
source or modification. 

(5t The requirements for air quality monitoring in 
subparagraphs b, c, and d of paragraph 1 of 
subdivision g do not apply to: 

(af 1- particular source or modification that 
was subject to this chapter as in effect 
prior to May 71 1981, if the owner or 
operator of the source or modification 
submit~ted an application for a permit 
under this chapter on or before June 8, 
1981, and the department subsequently 
determin~d that the application as 
submitted before that date was complete 
with respect to the requirements of this 
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chapter other than those in subparagraphs 
b, c, and d of paragraph 1 of subdivision 
g and with respect to the r equ i cements 
Eor such analyses in paragraph 2 of 
subdivision gas in effect prior to May 
7, 1981. Instead, the requirements of 
this chapter prior to May 7, 1981, shall 
apply to any source or modification. 

(b) 1- particular source or modification that 
was not subject to this chapter as in 
effect prior to May 7, 1981, if the owner 
or operator of the source or modification 
submit~ted an application for a permit 
under this chapter on or before June 8, 
1981, and the department subsequently 
determine~d that the application as 
submitted before that date was cauplete, 
except with respect to the requirements 
in subparagraphs b, c, and d of paragraph 
1 of subdi vision g. 

(6f The requirements of subdivisions c, e, f, g, 
h, i, and j and subsections 5 and 6 in their 
entirety do not apply to a particular major 
stationary source or major modification, if: 

(af The source or modification would be a 
major stationary source or major 
modification only if fugitive emissions, 
to the extent quantifiable, are 
considered in calculating the potential 
to emit of the s tati onar y source oc 
modification and the source does not 
belong to any of the stationary sources 
of air contaminants listed in subdivision 
u of subsection 1 and any other 
stationary source category which, as of 
~ugust 7, 1980, is being regulated undec 
Section 111 or 112 of the Federal Clean 
1- i r ,. ct [ Pub • L. 95 -9 5 1 • 

(~ The source is a portable stationarf 
source which has previously received a 
permit under this chapter and: 

[11 The owner or operator proposes to 
relocate the source and emissions of 
the source at the new location would 
be temporary. 

[21 The emissions frau the soucoe would 
not exceed its allowable emissions. 
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[ 3 J The emissions E rom the sou.c ce would 
impact no class ! acea and no a.cea 
where an applicable increment i s 
known to be viol a ted. 

[4] Reasonable notice is given to the 
department prior to the relocation 
identifying the proposed new 
1 o cation and the pro ba bl e d u.c a ti on 
of operation at the new location. 
Such notice shall be given to the 
department not less than ten days in 
advance of the proposed relocation 
Lmless a different time duration is 
pre vio usl y approved by the 
department. 

(c) With respect to a particular air 
contaminant, the owner or operator 
demonstrates that the source or 
modification is located in an area 
designated as nonattainment by the 
administrator of the United States 
environmental protection agency, as to 
that air contaminant, under this article. 

(dot The source or modification would be a 
nonprofit health or nonprofit educational 
institution, or a major modification 
would occur at such an institution, and 
the governor requests that it be exempt 
from such requirements. 

e. Sgurce impact analysis. The owner or operator of 
the proposed sou.c ce or modification shall 
demonstrate that allowable emission increases from 
the souroe or modification, in conjLmction with all 
other applicable emissions increases or reductions 
(including secondary emissions) from any other 
sources, will not cause or contribute to air 
pollution in violation of: 

(lit I ny ambient air quality standard in any area; 
or 

(~ Jny applicable maximum allowable increase over 
the baseline concentration in any area. 

f • J i r qua 1 i t y mode 1 s • 

(lit )11 estimates of ambient concentrations 
required under this section must be based on 
the applicable air quality models, data bases, 
and other requirements specified in the 
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"Guidelines on lair Juality Mode ls" (United 
S_tates Enviconmental Pcotection ~gency, OEEice 
of .air Juality Planning and 3tandar:ds, 
Reseacch Triangle ?ai: k, Noeth Carolina 2771.1·1 
~M as supplemented by the "North Dakota 
Guideline for ~ir Quality Modeling ~nalyses" 
(North 0 akot a state department of health and 
consolidated laboratories, division of 
environmental engineering) • These documents 
are incorporated by reference. 

(lf Where an air quality impact model specified in 
the documents incorporated by reference in 
paragraph 1 is inappropriate, the model may be 
modified or another model substituted 
provided: 

(a) ~ny modified or nonguideline model must 
be subjected to notice and opportunity 
for public comment under subsection 5. 

( ~ The a p pl i cant must pro vi de to the 
department adequate information to 
evaluate the applicability of the 
modified or nongui deli ne model. Such 
information must include, but not be 
limited to, methods like those outlined 
in the "Workbook for the Comparison of 
~ir Quality Models" (United S_tates 
environmental protection agency, office 
of air quality planning and standards, 
Research Triangle Park, North Carolina 
277ll,.f. 

(c) Written approval from the department must 
be obtained for any modification or 
substitution prior to an application 
being designated complete by the 
department. 

(d) Written approval from the United States 
environmental protection agency must be 
obtai ned for any modification or 
substitution prior to the granting of a 
permit under this chapter. 

g. ~ir quality analysis. 

(l;.t Preappl icati on analysis. 

(a~ 1' ny application for a permit under this 
section .must oontai n an analysis of 
ambient air quality in the area that the 
major stationary so\Uce or major 
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modification would affect foe each of t he 
following air contaminants: 

[l] For the source, each air contaminant 
that it would have the potential to 
emit in a significant amount; 

(2li. For the modification, each air 
contaminant f oc which it would 
result in a significant net 
emissions increase. 

(b) With respect to any such air contaminant 
for which no ambient air quality s tandac d 
exists, the analysis must contain such 
air quality monitoring data as the 
department determines is necessary to 
assess ambient air quality foe that air 
contaminant in any area that the 
emissions of that air contaminant would 
af feet. 

(c) With respect to any such air contaminant 
(other than nonmethane hydrocarbons) for 
which such a standard does exist, the 
analysis must contain continuous air 
quality monitoring data gathered for 
purposes of determining whether emissions 
of that air contaminant would cause or 
cant ri bute to a violation of the standard 
or any maxi mum all ow able i ncr ease • 

(dot In general, the continuous air quality 
monitoring data that -1~ M..!. required 
shall have been gathered over a period of 
at least one year and shall represent at 
least the year preceding receipt of the 
application except that if the department 
determines that a cauplete and adequate 
analysis can be accomplished with 
monitoring data gathered over a period 
soorter than one year (but not to be less 
than four months), the data that -i~ are 
required shall have been gathered over-at 
1 e as t that s oo r t e r per i od • 

(eot E'or . any application which be canes 
complete, except as to the requi cements 
of subparagraphs c and d, between June 8, 
1981, and February 9, 1982, the data that 
subparagraph c requires shall have been 
gathered over at least the period fran 
Fe be uary 9, 1981, to the date the 
application becomes otherwise complete, 
e xoe pt that: 
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[11 If the source oc modification would 
ha ve bee n m a j o r f or t hat a i c 
contaminant under this chapter as in 
effect prior to May 7, 1981, any 
monitoring data shall have been 
gathe.ced over at least the period 
required by tl'x>se rules. 

( 2P If the department determines that a 
complete and adequate analysis can 
be accanplished with monitoring data 
over a sl'x>rter period (not to be 
less than four month~ , the data 
that subpa.cagraph c requires shall 
have been gathered over at least 
t hat s ho r t e r pe .c i od • 

[3}l If the monitoring data would relate 
exclusively to ozone and would not 
have been .ce qui red under this 
chapter as in effect prior to May 7, 
1981, the department may waive the 
otherwise applicable requirements of 
this subparagraph to the extent that 
the applicant shows that the 
monitoring data would be 
un r e pc es en tat i ve of ai r qua 1 i t y o ve .c 
a full year. 

(f) The owner or operator of a proposed 
stationary source or modification of 
volatile organic compounds who satisfies 
all conditions of 40 CFR, part 51, 
appendix s, section IV may provide 
postapproved monitoring data for ozone in 
lieu of providing preconstruction data as 
required under paragraph 1. 

(Jot Postconstruction monitoring. The owner or 
operator of a major stationary source or major 
modification shall, after construction of the 
station a: y source or modification, conduct 
such ambient monitoring as the department 
determines is necessary to determine the 
effect emissions from the stationary source oc 
modification may have, oc a.ce having, on air 
quality in any area. 

(lt Operations of monitoring stations. The owner 
or operator of a major stationary source or 
major modification shall meet the requirements 
of 40 CFR, part 58, appendix B during the 
opec ati on of monitoring stations for puc poses 
of satisfying subdivision g. 
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h. Source information. The owner oc op:cator oE a 
proposed major stationa::~ source or major 
modification shall submit all information necessary 
to perform any analysis to make any determination 
required 1.1nder this ac ti cl e. Such information must 
include: 

(1t t- description of the natu.ce, location, design 
capacity, and typical operating schedule of 
the proposed source or modification, including 
specifications and drawings showing the design 
and plant layout. 

( lt t- detailed schedule for construction of the 
source or modification. 

(lt t- detailed description as to what system of 
continuous emission reduction is planned by 
the source or modification, emission 
estimates, and any other information necessary 
to determine that best available control 
technology as specified in the "North Dakota 
Guidelines for Determining Best >vailable 
Control Technology" (North Dakota state 
department of health and consolidated 
laboratories, division of environmental 
engineering). This document is incorporated 
by reference. 

(4+ The air quality impact of the source or 
modification, including meteorological and 
topographical data necessary to estimate such 
impact. 

(St Information on the air quality impacts and the 
nature and extent of general commercial, 
residential, industrial, and other growth 
which has occurred since the baseline date in 
the area the source or modification would 
affect. 

i • t- ddi ti onal impact analyses • 

(U The owner or operator shall provide an 
analysis of the impairment to visibility, (in 
accordance with chapter 33-15-19) soils and 
vegetation, and wildlife that would occur as a 
result of the source or modification and 
general commercial, r esi denti al, industrial, 
and other growth associated with the source or 
modification. The owner or operator need not 
provide an analysis on vegetation or wildlife 
having no significant commercial or 
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recreational value except foe endangered and 
threatened species as identified by the United 
S~ates Eish and wildlife service. 

(~ The owner or operator shall provide an 
analysis of the air quality impact projected 
for the area as a result of the general 
commercial, residential, industrial, and other 
growth associated with the source or 
modification. 

j. Sources impacting federal class I areas -
additional requirements. 

( lij Notice to the environmental protection 
agency. The department shall transmit to the 
administrator of the United States 
environmental protection agen-cy region VIII 
regional administrator a copy of each permit 
application relating to a major stationary 
source or major modification received by the 
department and provide notice to the 
administrator of every action related to the 
consideration of such permit. 

(~ Notice to federal land managers. The 
department shall provide written notice of any 
permit application for a proposed major 
stationary source or major modification, the 
emissions from which may affect a class I 
area, to the federal 1 and manager and the 
federal official charged with direct 
r esponsi bili ty for management of any 1 ands 
within any such area. Such notification must 
include a copy of all information relevant to 
the permit application and must be given 
within thirty days of receipt and at least 
sixty days prior to any public hearing on the 
application for a permit to construct. Such 
notification must include an analysis of the 
proposed source's anticipated impacts on 
visibility in the federal class I area. The 
department shall also provide the federal land 
manager and such federal officials with a copy 
of the preliminary determination required 
under subsection 5 and shall make available to 
them any materials used in making that 
determination, pranptly after the department 
makes such determination. Finally, the 
department shall also notify all affected 
federal land managers within thirty days of 
receipt of any advance notification of any 
such permit application. 
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( 3) Denial - impact on air quality-related 
values. ~ federal land manager may present to 
the department, after reviewing the 
department's preliminary determination 
required under subsection 5, a demonstration 
that the emission from an applicable source 
will have an adverse impact on the air 
quality-related values (including visibility) 
of federal mandatory class I lands, 
notwithstanding that the change in air quality 
resulting from emissions from such source or 
modification will not cause or contribute to 
concentrations which exceed the maximum 
allowable increases for a class I area. If 
the department concurs with such 
demonstration, the permit may not be issued. 

(4) Class I variances. 

(a) The owner or operator of a proposed 
source may demonstrate to the federal 
land manager that the emissions from such 
source or modification will have no 
adverse impact on the air quality-related 
values of any such lands (including 
visibility), notwithstanding that the 
change in air quality resulting from 
emissions from such source or 
modification will cause or contribute to 
concentrations which exceed the maximum 
allowable increases for a class I area. 
If the federal land manager concurs with 
such demonstration efte ~~e mefte~e~ 
eefteu~~ wi~ft ~~eft deaeft~~~e~ieft and the 
manager so certifies to the department, 
the department may issue the permit 
pursuant to the requirements of 
subparagraph b~ provided, that the 
applicable requirements of this chapter 
are otherwise met. 

(b) In the case of a permit issued pursuant 
to subparagraph a, such source or 
modification shall comply with such 
emission limitations under such permit as 
may be necessary to assure that emissions 
of sulfur dioxide~ efte particulate 
matter, and nitrogen oxides will not 
exceed the following maximum allowable 
increases over the minor source baseline 
concentration for such contaminants: 
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Particulate matter: 

Maximum allowable 
increase (micrograms 

per cubic meter ) 

TSP, ~nnual geometric mean 
TSP, 24-hour maximum 

19 
37 

Sulfur dioxide: 
~ nnual arithmetic mean 
24-hour maximum 
3-hour maximum 

Nitrogen dioxide: 
~nnual arithmetic mean 

15 
91 

325 

25 

(5) Sulfur dioxide variance by governor with 
federal land manager's concurrence. The owner 
or operator of a proposed source or 
modification which cannot be approved under 
paragraph 4 may demonstrate to the governor, 
that the source or modification cannot be 
constructed by reason of any maximum allowable 
increase for sulfur dioxide for periods of 
twenty-four hours or less applicable to any 
class I area and, in the case of federal 
mandatory class I areas, that a variance under 
this clause would not adversely affect the air 
quality-related values of the area (including 
visibility). The governor, after 
consideration of the federal land manager's 
recommendation (if any) and subject to the 
federal land manager's concurrence, may, after 
notice and public hearing, grant a variance 
from such maximum allowable increase. If such 
variance is granted, the department shall 
issue a permit to such source or modification 
pursuant to the requirements of paragraph 7; 
provided, that the applicable requirements of 
this chapter are otherwise met. 

(6) Variance by the governor with the president's 
concurrence. In any case where the governor 
recommends a variance under this subdivision 
in which the federal land manager does not 
concur, the recommendations of the governor 
and the federal land manager must be 
transmitted to the president. The president 
may approve the governor's recommendation if 
the president finds that such variance is in 
the national interest. If such a variance is 
approved, the department shall issue a permit 
pursuant to the requirements of paragraph 7; 
provided, that the applicable requirements of 
this chapter are otherwise met. 
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(7J Emission limitations for presidential or 
gubernatorial variances. In the case of a 
permit issued pursuant to paragraph 5 or 6, 
the source or modification shall comply with 
emission limitations under such permit as may 
be necessary to assure that emissions of 
sulfur dioxide from such source or 
modification will not (during any day on which 
the otherwise applicable maximum allowable 
increases are exceeded) cause or contribute to 
concentrations which exceed the following 
maximum allowable increases over the baseline 
concentration and to assure that such 
emissions will not cause or otherwise 
contribute to concentrations which exceed the 
otherwise applicable maximum allowable 
increases for periods of exposure of twenty
four hours or less for more than eighteen 
days, not necessarily consecutive, during any 
annual period: 

Maximum allowable increase 

(micrograms per cubic meter) 

Period of 
exposure 

24-hour maximum 
3-hour maximum 

Low Terrain 
areas 

36 
130 

High Terrain 
areas 

62 
221 

k. Proposed redesignations. Where an owner or 
operator applies for permission to construct 
pursuant to this chapter and the proposed source or 
modification would impact on an area which has 
previously been proposed for redesignation to a 
more stringent class by the department, an Indian 
governing body, or another state (or the state or 
Indian governing body has announced such 
consideration) , approval may not be granted until 
the proposed redesignation has been acted upon. 
However, approval must be granted if, in the 
department's judgment, the proposed source would 
not violate the increments that would be applicable 
if the redesignation is approved. The department 
shall withhold approval under this subdivision only 
so long as another state or Indian governing body 
is actively and expeditiously proceeding toward 

. redesignation. 
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Where an owner or operator has applied for 
permission to construct pursuant to this chapter 
and whose application has been deemed complete by 
the department prior to the public announcement of 
a proposed redesignation of an area to a more 
stringent class and where such facility would 
impact on the area proposed for redesignation, the 
application shall be processed considering the 
classification of the area which existed at the 
time the application was deemed complete. 

s. Public participation. 

a. Within thirty days after receipt of an application 
to construct a source or modification subject to 
this chapter, or any addition to such application, 
the department shall advise the applicant as to the 
completeness of the application or of any 
deficiency in the application or information 
submitted. In the event of such a deficiency, the 
date of receipt of the application, for the purpose 
of this chapter, shall be the date on which all 
required information to form a complete application 
is received by the department. 

b. Within one year after receipt of a completed 
application, the department shall: 

(1) Make a preliminary determination whether the 
source should be approved, approved with 
conditions, or disapproved pursuant to the 
requirements of this chapter. 

(2) Make available in at least one location in 
each region in which the proposed source or 
modification would be constructed, a copy of 
all materials submitted by the applicant, a 
copy of the department's preliminaxy 
determination1 and a copy or summary of other 
materials, if any, considered by the 
department in making a preliminary 
determination. 

(3) Notify the public, by prominent advertisement 
in newspapers of general circulation in each 
region in which the proposed source or 
modification would be constructed, of the 
application, the preliminary determination, 
the degree of increment consumption that is 
expected from the source or modification, and 
the opportunity for comment at a public 
hearing as well as written public comment on 
the information submitted by the owner or 
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operator and the department's preliminary 
determination on the approvability of t he 
source. 

(4) Send a copy of the notice required in 
paragraph 3 to the applicant, the United 
States environmental protection agency 
administrator, and to officials and agencies 
having cognizance over the locations where the 
source or modification will be situated as 
follows: local air pollution control 
agencies, the chief executive of the city and 
county where the source or modification would 
be located; any comprehensive regional land 
use planning agency; and any state, federal 
land manager, or Indian governing body whose 
lands may be significantly affected by 
emissions from the source or modification. 

(5) Hold a public hearing whenever, on the basis 
of written requests, a significant degree of 
public interest exists or at its discretion 
when issues involved in the permit decision 
need to be clarified. ~ public hearing would 
be held during the public comment period for 
interested persons (including representatives 
of the United States environmental protection 
agency administrator) to appear and submit 
written or oral comments on the air quality 
impact of the source or modification, 
alternatives to the source or modification, 
the control technology required and other 
appropriate considerations. 

(6) Consider all public comments submitted in 
writing within a time specified in the public 
notice required in paragraph 3 and all 
comments received at any public hearing 
conducted pursuant to paragraph 5 in making 
its final decision on the approvability of the 
application. No later than ten days after the 
close of the public comment period, the 
applicant may submit a written response to any 
comments submitted by the public. The 
department shall consider the applicant's 
response in making its final decision. ~11 
comments must be made available for public 
inspection in the same locations where the 
department made available preconstruction 
information relating to the source or 
modification. 

(7) Make a final determination whether the source 
should be approved, approved with conditions, 
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or disapproved pursuant to the requirements o f 
this chapter. 

(8) Notify the applicant in writing of the 
department's final determination. The 
notification must be made available for public 
inspection in the same locations where the 
department made available preconstruction 
information and public comments relating to 
the source or modification. 

6. Source obligation. 

a. .,.ny owner or operator who constructs or operates a 
stationary source or modification not in accordance 
with the application, submitted pursuant to 
subsection 4 or with the terms of any permit to 
construct; or any owner or operator of a stationary 
source or modification subject to this chapter who 
commences construction after the effective date of 
this chapter without applying for and receiving a 
permit to construct hereunder, shall be subject to 
enforcement action under North Dakota Century Code 
section 23-25-10. 

b. .,. permit to construct shall become invalid if 
construction is not commenced within eighteen 
months after receipt of such permit, if 
construction is discontinued for a period of 
eighteen months or more, or if construction is not 
completed within a reasonable time. The department 
may extend the eighteen-month period upon a 
satisfactory showing that an extension is 
justified. This provision does not apply to the 
time period between construction of the approved 
phases of a phased construction project; each phase 
must commence construction within eighteen months 
of the projected and approved commencement date. 
In cases of major construction projects involving 
long lead times and substantial financial 
commitments, the department may provide by a 
condition to the permit a time period greater than 
eighteen months when such time extension is 
supported by sufficient documentation by the 
applicant. 

c. .,. permit to construct does not relieve any owner or 
operator of the responsibility to comply fully with 
the applicable provisions of the state 
implementation plan and any other requirements 
under local, state, or federal law. 

d. .,.t such time that a particular source or 
modification becomes a major stationary source or 
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modification solely by virtue of a relaxation in 
any enforceable limit which was establ i shed after 
May 7, 1980, on the capacity of the source or 
modification otherwise to emit an air contaminant, 
such as a restriction on hours of operation, then 
the requirements of subdivisions c, e, f, g, h, i, 
and j and the requirements of subsections 5, 6, and 
7 shall apply to the source or modification as 
though construction had not yet commenced on the 
source or modification. 

7. Innovative control tecbnology. 

a. ~n owner or operator of a proposed major stationary 
source or major modification may request the 
department in writing to approve a system of 
innovative control technology. 

b. The department shall, with the consent of the 
governors of all affected states, determine that 
the source or modification may employ a system of 
innovative control technology, if: 

(1) The proposed control system would not cause or 
contribute to an unreasonable risk to public 
health, welfare, or safety in its operation or 
function. 

(2) The owner or operator agrees to achieve a 
level of continuous emissions reduction 
equivalent to that which would have been 
required under paragraph 2 of subdivision c of 
subsection 4 by a date specified by the 
department. Such date may not be later than 
four years from the time of startup or seven 
years from permit issuance. 

(3) The source or modification would meet the 
requirements of subdivisions c and e of 
subsection 4 based on the emissions rate that 
the stationary source employing the system of 
innovative control technology would be 
required to meet on the date specified by the 
department. 

(4) The source or modification would not before 
the date specified by the department: 

(a) Cause or contribute to a violation of an 
applicable ambient air quality standard; 
or 

(b) Impact any class I area; or 
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(c) Impact any area where an applicable 
increment is known to be violated. 

(5) ~11 other applicable requirements including 
those for public participation have been met. 

c. The department shall withdraw any approval to 
employ a system of innovative control technology 
made under this section, if: 

(l) The proposed system fails by the specified 
date to achieve the required continuous 
emissions reduction rate; 

(2) The proposed system fails before the specified 
date so as to contribute to an unreasonable 
risk to public health, welfare, or safety; or 

(3) The department decides at any time that the 
proposed system is unlikely to achieve the 
required level of control or to protect the 
public health, welfare, or safety. 

d. If a source or modification fails to meet the 
required level of continuous emission reduction 
within the specified time period or the approval is 
withdrawn in accordance with subdivision c, the 
department may allow the source or modification up 
to an additional three years to meet the 
requirement for the application of best available 
control technology through use of a demonstrated 
system of control. 

History: ~mended effective July 1, 1982; October l, 1987; 
January l, 1989; June 1, 1990. 
General Jutbority: NDCC 23-25-03 
Law Iapleaented: NDCC 23-25-03 

33-15-15-G2. Reclassification. 

l. R.cl.usiflcatlon of areas. ~11 areas (except as 
otherwise provided under subdivisions c and d of 
subsection 2 of section 33-15-15-01) must be designated 
either class I, class II, or class III. ~ny designation 
other than class II is subject to the redesignation 
procedures of this section. Redesignation (except as 
otherwise precluded by subdivision c or d of subsection 
2 of section 33-15-15-01) is subject to approval by the 
administrator of the United States environmental 
protection agency. 

a. Reclassification by petition. 
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(1) Filing of petition . .after twenty percent of 
the qualified electors in any county, as 
determined by the vote cast for the office of 
governor at the last preceding gubernatorial 
election, shall petition the department to 
reclassify any area within such county to 
class I, class II, or class III, the 
department shall hold a hearing and take such 
other action as specified in subsection 3. 
The department shall reclassify the area 
proposed in the petition for reclassificat i on 
only if such reclassification is substantially 
supported by the hearing record. 

(2) Contents of petition. The petition for 
petitioning the department to reclassify any 
area to either class I, class II, or class III 
as specified in subdivision b of subsection 2 
of section 33-15-15-01 must contain a legal 
description of the area which the petition is 
to affect; an explanation of the meaning and 
purpose of the petition and reclassification; 
a statement to the effect that those persons 
signing the petition desire the described area 
to be reclassified to either class I, class 
II, or class III and such statement must 
specify which class~ a list of those persons 
or person circulating such petition, which 
persons must be designated •committee of 
Petitioners•; an affidavit to be attached to 
each petition and sworn to under oath before a 
notary public by the person circulating each 
petition attesting to the fact that the person 
circulated such petition and that each of the 
signatures to such petition is the genuine 
signature of the person whose name it purports 
to be, and that each such person is a 
qualified elector in the county in which the 
petition was circulated; all petitions' 
signatures must be numbered and dated by 
month, day, and year, and the name must be 
written with residence address and post-office 
address including the county of residence 
followed by state of North Dakota. 

b. Reclassification upon department's own motion. .at 
such time as the department may determine, it may 
hold a public hearing and take such other action as 
specified in subsection 2 in order to reclass i fy 
any area of this state to class I, class II, or 
class III. The department shall reclassify the 
area proposed for reclassification only if such 
reclassification is substantially supported by the 
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hearing record. 

2. Procedures for reclassification. 

a. The department may reclassify any area of this 
state, including any federally ow ned lands, but 
excluding lands within the exterior boundaries of 
any Indian reservations, to either class I or class 
II pursuant to subdivisions a and b of subsection 
1, provided that: 

(l) ~t least one public hearing is held in or near 
the area affected and this public hearing is 
held in accordance with the procedures 
established in subsection 3. 

(2) Other states, Indian governing bodies, and 
federal land managers whose lands may be 
affected by the proposed redesignation are 
notified at least thirty days prior to the 
public hearing. 

(3) ~ discussion of the reasons for the proposed 
redesignation including a satisfactory 
description and analysis of the health, 
environmental, economic, social, and energy 
effects of the proposed redesignation is 
prepared and made available for public 
inspection at least thirty days prior to the 
hearing and the notice announcing the hearing 
contains appropriate notification of the 
availability of such discussion. 

(4) Prior to the issuance of notice respecting the 
redesignation of any area that includes any 
federal lands, the state shall provide written 
notice to the appropriate federal land manager 
and afford adequate opportunity (but not in 
excess of sixty days) to confer with the state 
respecting the redesignation and to submit 
written comments and recommendations with 
respect to such redesignation. In 
redesignating any area with respect to which 
any federal land manager has submitted written 
comments and recommendations, the state shall 
publish a list of any inconsistency between 
such redesignation and such comments and 
recommendations and an explanation of such 
inconsistency (together with the reasons for 
making such redesignation against the 
recommendation of the federal land manager). 

(5) The proposed redesignation is based on the 
record of the state's hearing, which must 
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reflect the basis for the proposed 
redesignation, including consideration of: 

(a) Growth anticipated in the area. 

(b) The social, environmental, health, 
energy, and economic effects of such 
redesignation upon the area being 
proposed for redesignation and upon other 
areas and states. 

(c) }ny impacts of such proposed 
redesignation upon regional or national 
interests. }nticipated growth shall 
include growth resulting both directly 
and indirectly from proposed development. 

(6) The redesignation is proposed after 
consultation with the elected leadership of 
local and other substate general purpose 
governments in the area covered by the 
proposed redesignation. 

b. The department may reclassify any area of this 
state, including any federally owned lands but 
excluding lands within the exterior boundaries of 
any Indian reservations, other than an area 
referred to in subdivision e of subsection 2 of 
section 33-15-15-01 or an area established as class 
I under subdivision d of subsection 2 of section 
33-15-15-01 to class III if: 

( 1) Such redesi gnat ion would meet the requirements 
of subdivision a. 

(2) Such redesignation has been specifically 
approved by the governor of the state, after 
consultation with the appropriate committees 
of the legislative assembly if it is in 
session or with the leadership of the 
legislative assembly if it is not in session, 
and if general purpose units of local 
government representing a majority of the 
residents of the area so redesignated enact 
legislation or pass resolutions concurring the 
state's redesignation. 

( 3) Such redesignation will not cause, or 
contribute to, a concentration of any air 
contaminant which would exceed any maximum 
allowable increase permitted under the 
classification of any other area, or any 
applicable ambient air quality standard. 
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(4) Prior to any public hearing on redesignation 
of any area, there must be available, insofar 
as is practicable for public inspection, any 
specific plans for any new major stationary 
source or major modification which may be 
permitted to be constructed and operated only 
if the area in question is redesignated as 
class III. 

3. Reclassification bearinga. 

a. }ny hearing required by subsection 2 shall be held 
only after reasonable notice, which shall be 
considered to include, at least thirty days prior 
to the date of such hearing: 

(1) Notice given to the public by prominent 
advertisement in the region affected 
announcing the date, time, and place of such 
hearing. 

(2) }vailability of each proposed plan or revision 
for public inspection in at least one location 
in each region to which it will apply, and the 
availability of each compliance schedule for 
public inspection in at least one location in 
the region in which the affected source is 
located. 

(3> Notification to the administrator of the 
United States environmental protection agency 
(through the appropriate regional office). 

(4) Notification to each local air pollution 
control agency in each region to which the 
plan, schedule, or revision will apply. 

( 5) In the case of an inters tate region, 
notification to any other states included, in 
whole or in part, in the region. 

(6) Notification to any states, Indian governing 
bodies, and federal land managers whose lands 
may be affected by the proposed redesignation. 

b. The department shall prepare and retain for 
inspection a record of each hearing. The record 
must contain, as a minimum, a list of witnesses 
together with the text of each presentation. 

c. }ny hearing held pursuant to the provisions of this 
subsection must be held only for the purpose of 
considering such reclassification as has been 
noticed under the provisions of subsection 2, and 
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consideration of reclassification to other classes 
not so noticed shall not be allowed. 

d • ~ n y he a.c i n g he 1 d pu r s ua n t to t he s e p r o vi s i o ns m a y 
be continued for such purposes and for such periods 
of time as the department may determine. 

4. Time limitation. Notwithstanding any other regulation 
herein, the department shall rule upon any pro~sed 
reclassification within eighteen months of the official 
public notification of such pro~sed redesignation by 
the department. 

History: ~mended effective July 1, 1982; October 1, 1987; 
January 1, 198 9. 
General ~utbority: NOCC 28-32-02 
Law Iapleaented: NOCC 23-25-03 
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CHAPTER 33-15-16 
RESTRICTION OF ODOROUS AIR CONTAMINANTS 

Section 
33-15-16-01 
33-15-16-02 
33-15-16-02.1 
33-15-16-03 
33-15-16-04 
33-15-16-04.1 
33-15-16-05 

33-15-16-01. 

General Provisions 
Emissions of Odorous Substances Restricted 
Emissions of Hydrogen Sulfide Restricted 
Regulation Restriction [Repealed] 
Method of Measurement 
Regulation Restriction 
Method of Selection and Training 

General provisions. 

1. For ttre pnxpose o-f th±s chapter' an: An odor will be considered 
objectionable when a department certified inspector or at 
least thirty percent of a randomly selected group of persons, 
or an odor panel exposed to the odor would deem that odor 
objectionable if the odor were present in their place of 
residence. 

2. For ttre pntpose o-f th±s chapter, an: An "odor concentration 
unit" means the maximum number of standard units of odor-free 
air diluting a standard unit of odorous air so that a 
department certified inspector or at least fifty percent of an 
odor panel can still detect an: that objectionable odor in the 
diluted mixture. 

3. For ttre pntpose o-f th±s cltaplex, a A department certified 
inspector is any person designated by the department who has 
successfully completed an: a department sponsored odor 
certification course and demonstrated the ability to 
distinguish various odorous samples and concentrations. In 
the case of hydrogen sulfide (H2S) complaints, the inspector 

will be competent with the hydrogen sulfide (H2S) detection 
equipment being used. 

4. An odor panel, if used, must consist of a m1n1mum of five 
persons who have successfully completed a department sponsored 
odor certification course and demonstrated the ability to 
distinguish various odorous samples and concentrations. 

5. Odor emissions in excess of the limits stated in section 
33-15-16-02 or 33-15-16-02.1, or both, will be addressed on a 
complaint basis. 

History: Amended effective October 1, 1987; June 1, 1990. 
General Authority: NDCC 23-25-03, sa 3S es 
Law Implemented: NDCC 23-25-03 
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33-15-16-02. Emissions of odorous substances restricted. No 
person may discharge into the ambient air any objectionable odorous air 
contaminant which is in excess of two odor concentration units outside 
the property boundary. 

General Authority: NDCC 23-25-03, 20 32 02 
Law Implemented: NDCC 23-25-03 

33-15-16-02.1. Emissions of hydrogen sulfide restricted. No 
person may discharge into the ambient air hydrogen sulfide (H2S) in 

concentrations that would be objectionable on land owned or leased by 
the complainant or in areas normally accessed by the general public. 
For the purpose of complaint resolution under this section, two samples 
with concentrations greater than 0.05 parts per million (50 parts per 
billion) sampled at least fifteen minutes apart within a sixty-minute 
period and measured in accordance with section 33-15-16-04 constitute a 
violation. 

History: Effective June 1, 1990. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 

33-15-16-03. Regulation restriction. Compliance w±th -the 
provisions 'O'f -t:h±s chapter do-e-s not operate d"S' a defense t-o any Te-gai
action wh±ctt ±s- i:ters-ed up-on the theor31 'O'f p11blic or pr hate nuisance. 
Repealed effective June 1, 1990. 

General Authority: NBee 23 25 03, 28 32 02 
Law Implemented: NB€6 23 25 03 

33-15-16-04. Method of measurement. A Barnebey-Cheney 
Scentometer properly maintained~ or other instrumental method, as 
approved by the department may, must be used in the determination of the 
intensity of an odor. In the case of hydrogen sulfide (H2S) emissions, 

an ambient air analyzer designed for monitoring hydrogen sulfide (H2~ 
must be the method used for determining the concentrations of emissions 
at the point of measurement, or other instrumental methods as approved 
by the department. 

Procedures far obtaining ambient -a±r samples containing odorons 
-a±r contandnants artd presenting 'S'ttdt samples t-o -the odor panel- far -t:e-sts 
sha-H:- be accomplished according t-o A.S.T.Pf. Hethod B 1391 57 or other 
method a-s approved by the de par lmen t . An odor panel- 'Sind± consist 'O'f a 
minimnm 'O'f five persons. 

History: Amended effective October 1, 1987; June 1, 1990. 
General Authority: NDCC 23-25-03, 28 32 02 
Law Implemented: NDCC 23-25-03 
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33-15-16-04.1. Regulation restriction. Compliance with the 
provisions of this chapter does not operate as a defense to any legal 
action which is based upon the theory of public or private nuisance. 

History: Effective June 1, 1990. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 

33-15..;16-05. Method of selection and training. Selection and 
training of the department certified inspectors or odor panel members 
must follow the "North Dakota state department of health and 
consolidated laboratories odor certification guideline 11 (North Dakota 
state department of health and consolidated laboratories, division of 
environmental engineering). 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 23-25-03, 20 32 ee 
Law Implemented: NDCC 23-25-03 
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Section 
33-15-20-01 
33-15-20-02 
33-15-20-03 

33-15-20-04 

CHAPTER 33-15-20 
CONTROL OF EMISSIONS FROM OIL AND GAS WELL 

PRODUCTION FACILITIES 

Gene~al P~ovisions 
Regist~ation and Repo~ting Requi~ements 
P~evention of Significant Dete~io~ation 

Applicability and Sou~ce Info~mation 
Requi~ements 

Requi~ements fo~ Cont~ol of P~oduction 
Facility Emissions 

33-15-20-01. General provisions. 

1. Applicability. The p~ovisions of this chapte~ apply to 
any oil o~ gas well p~oduction facility which emits 
sulfu~ or sulfur compounds to the atmosphe~e. 

2. Definitions. As used in this chapte~, all terms not 
defined herein shall have the meaning given them in 
section 33-15-01-04 or in No~th Dakota Century Code 
chapte~ 23-25. 

a. "Casinghead gas" means any gas o~ vapor, or both 
gas and vapor, indigenous to and p~oduced f~om a 
pool classified as an oil pool by the No~th Dakota 
state indust~ial commission. 

b. "Completion" means an oil well must be conside~ed 
completed when the fi~st oil is produced through 
wellhead equipment into lease tanks f~om the 
ultimate producing inte~val afte~ casing has been 
~un. A gas well must be conside~ed complete when 
the well is capable of p~oducing gas through 
wellhead equipment f~om the ultimate p~oducing zone 
after casing has been ~un. A dry hole ~1st be 
conside~ed complete when all No~th Dakota state 
indust~ial commission p~ovisions of plugging a~e 
complied with. 

c. "Condensate" means the liquid hyd~oca~bons 
~ecove~ed at the surface that ~esult f~om 
condensation due to ~educed p~essu~e o~ tempe~atu~e 
of pet~oleum hyd~oca~bons existing in a gaseous 
phase in the ~ese~voi~. 

d. "Cubic foot of gas" means that volume of gas 
contained in one cubic foot [28.32 lite~s] of space 
and computed at a p~essu~e of fou~teen and seven-
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tenths po~nds per square inch [1,034 gra~s per 
squace centimeter] absolute at a base tempe~at~re 
of sixty degrees fah~enheit [15.5 degre~s Celsi~s). 

e. "Gas well" means a well pcoducing gas or natural 
gas from a common sOL:rce of gas supply as 
determined by the North Dakota state industrial 
commission. 

f. "Natural gas or gas" means and includes all natural 
gas and all other fluid hydrocarbons not herein 
defined as oil. 

g. "Oil" means and includes crude petroleum oil and 
other hydrocarbons regardless of specific gravity 
which are produced at the wellhead in liquid fonn 
and the liquid hydrocarbons known as distillate or 
condensate recovered or extracted from gas, other 
than gas produced in association with oil and 
commonly known as casinghead gas. 

h. "Oil well" means any well capable of producing oil 
or oil and casinghead gas from a common source of 
supply as determined by the North Dakota state 
industrial commission. 

i. "Operator" means any person or persons who, duly 
authorized, is in charge of the development of a 
lease or the operation of a producing property. 

j. "Owner" means the person who has the right to drill 
into and produce from a pool and to appropriate the 
oil or gas he produces. 

k. "Pool" means an underground reservoir containing a 
common accumulation of oil or gas or both; each 
zone of a structure which is completely separated 
from any other zone in the same structure is a 
pool. 

1. "Production facility" means all equipment, wells, 
flow lines, separators, treaters, tanks, flares, 
gathering lines, and auxiliary nontransportation
related equipment used in the exploration, 
development, or subseguent production or handling 
of oil and gas from an oil or gas well or wells 
which are located on one or more contiguous or 
adjacent surface properties7 and are under the 
control of the same person (or persons under common 
control). 

m. "Recomplete" or "Recompletion" means the subsequent 
completion of a well in a different pool from the 
pool in which it was originally completed. 
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n. "Reservoir" means pool or com~on source of su~~ly. 

History: Effective October l, 1987; June 1, 1990. 
General Authority: NDCC 23-25-03 
Law Impleaented: NDCC 23-25-03 

33-15-20-02. Registration and reporting require•ents. 

1. The owner or operator of any oil or gas well that is 
completed or recompleted on or after July 1, 1987, shall 
submit an oil and gas well registration form available 
from the de~artment, and an analysis of any gas ~reduced 
from the well. The registration form and gas analysis 
must be submitted to the department within ninety days 
of the completion or recompletion eaee of the well. The 
registration form must contain sufficient information to 
allow the department to determine if the oil or gas well 
and associated production facility is in compliance with 
all applicable sections of this chapter. 

2. The owner or operator of any oil or gas well that has 
been completed or recompleted prior to July 1, 1987, and 
emits ten tons per year or more of sulfur (all sulfur 
compounds expressed as S) from any associated production 
facility shall submit an oil and gas well registration 
form available from the department, and an analysis of 
any gas produced from the well. The registration form 
must contain sufficient information to allow the 
department to determine if the oil or gas well and 
associated production facility is in compliance with all 
applicable sections of this chapter. The registration 
form and gas analysis must be submitted to the 
department by January 1, 1988. 

3. The owner or operator of any oil or gas well subject to 
this section shall inform the department of any change 
to the information contained on the registration fo~ 
for a particular well and shall submit a new gas 
analysis if the composition or the volume of the gas 
produced from the well has changed from the previous 
analysis to cause an increase of ten tons ~er year or 
more of sulfur (all sulfur compounds expressed asS). 

History: Effective October 1, 1987; June 1, 1990. 
General Authority: NDCC 23-25-03 
Law t.plemented: NDCC 23-25-03 

33-15-20-03. Prevention of significant deterioration 
applicability and source information requirements. 
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1. Any oil o~ gas well ~~eduction facility that e~its or 
has the · potential to emit two hundred fifty tons per 
year or mo~e of any ai~ contaminant regulated unde~ 
North Dakota Century Code cha~ter 23-25, as determined 
by the department, shall comply with the pennitting 
requirements of chapter 33-15-15. 

2. To determine prevention of significant deterioration of 
air quality (PSD) applicability for sulfur dioxide, the 
following formula must be used: 

Where: E =sulfur dioxide emission rate (tons/yr). 

R = the average daily amount of gas burned, 
incinerated and/or flared (thousand cubic 
feet per day-MCFD) based upon a thirty-day 
period. The thirty-day period must be the 
last thirty operating days of a one hundred 
eighty-day period following the completion 
or recompletion of a well. In cases where 
the well is shut in for extended periods 
during the one hundred eighty-day period 
following completion or recompletion, a 
case-by-case determination of PSD can be 
requested of the department. 

T =days of operation per year (days/yr). This 
number mpst be three hundred sixty-five 
unless there are verifiable physical 
limitations or a federally enforceable 
permit that limits the number of operating 
days. 

= mole percent hydrogen sulfide content 
as determined by the most recent gas 
analysis. 

The formula is derived as follows: 

E a (!iS£.) (1000 cf) (% H2S lb-mole 64 • 06 lb S02 
day Mcf 100 ) (379.5 cf) ( lb-mole ) 

days ton 
_y;;..;e;;;.,ja;...;r;..._) ( 2000 lb) 

E = 0.00084 (Mcf)(days of ope~ation)(% H
2
S) 

day year 
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A.lte!:"native rr.ethods of calcu lation rray be used '-¥hen 
approved by the d~pa~t~ent. E~issions fro~ all onsite 
equipment at the p~oduction facility ~ust be included in 
the total annual e~ission determination. 

3. The owner or operator of any oil or gas well production 
facility subject to subsection 1 of this section shall 
provide information to demonstrate that emissions from 
the facility do not significantly contribute to 
exceeding the ambient air quality standards, as defined 
in chapter 33-15-02, or Class I or Class II increments, 
as defined in chapter 33-15-15: and shall address other 
requirements as specified in chapter 33-15-15. ~~e 
ee~e~se~ae~e~ ~~se ee pe~£e~~ee ~~ aeee~ea~ee w~e~ e~e 
4 Ne~e~ Ba~eea 6~~de%~~e £e~ A~~ e~a%~ey Mede%~~~ 
A"a%yses 4 a¥a~%ae%e £~e~ e~e depa~e~e"e e~ ey aee~a% 
~e~~ee~~~~T 

History: Effective October 1, 1987 ; June 1, 1990. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 

33-15-20-04. Requirements for control of production facility 
emissions. 

%T Gases a"e ¥ape~s w~~e~ a~e ~e~e~aeee as wasees as e~e 
~es~%es e£ see~a~eT e~% exp%e~ae~e~T ee¥e%ep~e~eT 
p~ee~ee~e"T ~e£~"~~~7 e~ p~eeess~~~ epe~ae~e"s a"e w~~e~ 
ee~ea~" ~ye~e~e~ s~%£~ee7 ~~se ee ~"e~"e~aeed7 £%a~ed7 
e~ e~eaeee ~" a" e~~a%%y e££eee~•e ~a""e~ as app~e•ee er 
e~e eepa~e~e~e ee£e~e ee~~~ ~e%easee ee e~e a~b~e"e 
a~~T ~~e e~~ss~e"s £~e~ a%% ee•~ees ees~~"ee £e~ 
~"e~"e~ae~~~T £%a~~"~T e~ e~eae~"~ wasee ~ases a"e 
¥ape~s s~a%% ee~p%y w~e~ e~e ~e~~~~e~e"es e£ s~bseee~e~ 
4T 

3T1. The emissions from all treaters, separators, engines~ 
incinerators, flares, tanks, and other onsite equipment 
must comply with the requirements of subsection 45. 

2. Each flare used for treating gas containing hydrogen 
sulfide (H?S), must be equipped and operated with an 
automatic 1gnitor or a continuous burning pilotT which 
=must be maintained in good working order. This 
_isrequired even if the flare is used for emergency 
purposes only. A continuous burning pilot is 
re uired if this de artment determines that an automatic 
i nltion s stem is inef ective due to roductlon 
characteristics. The f are stack must be o sufficient 
height to allow for adequate dispersion of sulfur 
dioxide (S0 2) necessary to meet the requirements of this 
article. 
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3. Any volatile o r-gan i c co!T'pOL ~ nd gas o~ vapo~ r:- ay be 
s ub ject to c ont~o ls as spec i fied i n ch apter 33- 15- 07 . 

4. Routine inspections and !T'.aintenance of tanks, hatches, 
compressors, vent lines, pressure relief valves, packi ng 
elements, and couplings must be conducted to minimize 
emissions from eguipment used for gas containing 
hydro~en sulfide (HlS). Tank hatches must hold a 
positlve working pressure or must be repaired or 
replaced. 

4T5. The owner or operator of any oil or gas well production 
facility shall install equipment necessary to ensure 
that emissions comply with the ambient air quality 
standards of chapter 33-15-02, including, but not 
limited to, hydrogen sulfide and sulfur dioxide; the 
Class I and Class II increments for sulfur dioxide~ 
nitrogen dioxide, and particulate matter of chapter 33-
15-15, if applicable; the odor concentration s~a"ea~es 
limits of chapter 33-15-16; and any other applicable 
chapter of this article. For the purpose of this 
cha ter, com liance ·must be determined outside the 
surface boundary of the product1on acility. 

6. When a malfunction, the correction of a ~alfunction or 
maintenance at any oil and gas well eroduction facility 
occurs that can be expected to cause the emission of a i r 
contaminants in violation of this article for longer 
than twenty-four hours, the person responsible for s uch 
installation shall notify the department of such 
malfunction or maintenance as set forth in section 33-
lS-Ol-13. This subsection ertains onl to the re ortin 
o ma unctlons an malntenance and does not obviate the 
source's responsibility to comply with the remainder of 
thls chapter or article. 

7. The owner or operator of any oil and gas well product i on 
facllity completed prior to the effective date of the 
revisions to section 33-15-20-04 shall comply with the 
re uirements of this cha ter within six months of t he 
e ect1ve ate o these revisions. The owner or 
operator of any oil and gas well production facility 
completed after the effective date of the revisions to 
section 33-15-20-04 shall com 1 with the re uirements 
o thls chapter within ninety days of the completion of 
the well. 

History: Effective October 1, 1987; June 1, 1990. 
General Authority: NDCC 23-25-03 
Law Iaplemented: NDCC 23-25-03 
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33-19-01-01. Responsibility. It is the responsibility of any 
operator o-f ~ public water o-r wastewater treatment pl-ant person or 
persons operating a water treatment, water distribution, wastewater 
treatment, or wastewater collection facility or system to comply with 
ttre meaning o-f this chapter pursuant to North Dakota Century Code 
chapter 23-26. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 97(8) 23-26-07 

33-19-01-02. Definitions. The definitions 
Dakota Century Code section 23-26-02 shall be 
incorporated verbatim in this chapter. In addition, 
words and phrases shall have the meanings ascribed 
section: 

set forth in North 
considered to be 
the following terms 
to them in this 

1. 11 0irect responsible charge 11 means full and active saperns:ron 
performance of onsite operation of a water or wastewater 
treatment pl-ant facility or a water distribution or wastewater 
collection system and, where the operator, ±n ttre operator's 
normal daties, is r;qaired tv give responsible for technical 
ad~ice support of the facility or system and sa;::-vision tv 
others esnplolled ±n ~ lesser capacity provides direction to 
other operators, is responsible for shift operations, is 
responsible for the operation of a major segment of a facility 
or system, or is the sole person employed as the facility or 
system operator. 

2. 11 Municipality 11 means a city or other public body created by or 
pursuant to state law. 

3. "Population equivalent" £-or ~ wastewater treatment pl-ant o-r 

collection system 'SiTa-1± nrean the calcalated popalation wh±ch 
W'O'tt'hi normally contribate ttre 'S'a1lte amount o-f biochemical 
oxygen demand per tl-8y compated on ttre ~ o-f seventeen 
hundredths o-f a p-ound [77.11 grams] o-f five day twenty degree 
Celsias biochemical oxygen per capita per day-;- 11 0fficial 
census 11 means the census taken each decade or a special census 
taken by the United States bureau of census. 

4. "Hastewater collection system" lll'e1r1TS that portion o-f ~ 

wastewater syste1n ±n wh±ch wastewater ±s conveyed tv a 
treatment plant. 11 Person 11 means any individual, corporation, 
partnership, firm, association, trust, estate, public or 
private institution, group, agency, political subdivision of 
this state, any other state or political subdivision or agency 
thereof and any legal successor, representative agent, or 
agency of the foregoing. 
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5. "Population equivalent" for a wastewater treatment plant or 
collection system means the calculated population which would 
normally contribute the same amount of biochemical oxygen 
demand (B005) per day computed on the basis of seventeen 

hundredths of one pound [77.11 grams] of five-day 
twenty-degree Celsius [68-degree Fahrenheit] biochemical 
oxygen demand per capita per day. 

6. "Water treatment facilityl 1 means that portion of the water 
supply system which obtains and in some way alters the 
physical, chemical, or bacteriological quality of the water . 

7. "Water distribution system" means that portion of the water 
supply system which obtains, stores, and conveys water from 
the treatment facility or other supply point to the premises 
of the consumer. 

8. "Wastewater treatment faci 1 ity 11 means the system or group of 
process units used for the treatment of wastewater and for the 
treatment and disposal of solids removed from such wastes. 

9. "Wastewater collection system" means that portion of a 
wastewater system in which wastewater is conveyed to a 
treatment facility from the premises of a contributor. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 97(6) 23-26-07 

33-19-01-03. General. 

1. The official census t-tricen ~ decade, o-r a special census 
t-tricen by ttre United Slates buzeau t:rf census, shaH must be 
used to determine the population served by a water s~y o-r 

treatment facility, water distribution system and by a~ 
wastewater treatment pTant facility, or wastewater collection 
system if population equivalent data is not available. 

2. Plants rith sufficient population equivalent o-r sufficiently 
complicated pzocesses may be zaised t-o a classification ldghez 
than that indicated by population alone. The total number of 
people served on an annual average daily basis must be used to 
determine population served by a water treatment facility or a 
water distribution system if official census data is not 
available. 

3. Any pTant wh±ctr may h-2nre a combination t:rf healment pzocesses 
wh±ctr may be -in diffezent classes shaH be classified -in that 
pzocess wh±ctr Lequizes ttre highest numezical classification. 
Populat io n equivalent must be used to determine the population 
served by a wastewater treatment facility or a wastewater 
collection system. 
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4. An opeiatoi who has ditecl responsibility 'S'ha±l- hcthi a 
ceitificate that ±s eqtnrl- t-o or~ highei gra-cle nnmeiically 
than that wh±ch th-e p-l-an where th-e ope I at o I ±s en1p 1 o y e d ±s 
classified. Facilities with sufficient population equivalent 
or sufficiently complicated processes may be raised to a 
classification higher than that indicated by population census 
alone. 

5. Ceilification ±s available t-o rl± pTant or system opeiatois. 

6. 

7. 

Those opeiatois who are nat Ieqniied t-o be ceitified under th-e 
mandatoiy ceitificalion raw and who carr !ll'e"et th-e 
qnalifications £or cetlification -in a g-iven grade should g±ve 
seiious consideiation t-o applying £or ceilificatiou . Any 
facility which may have a combination of treatment process~ 
some of which may be in different facility classes, must be 
classified based on the treatment process which requires the 
highest numerical classification. 

An operator who has direct responsible charge shall hold a 
certificate that is equal to or of the next higher grade 
numerically than the classification of the facility where the 
operator is employed. 

Certification is available to a 11 facility or system 
operators. Those operators who are not required to be 
certified under the mandatory certification law and who can 
meet the qualifications for certification in a given grade 
should give serious consideration to applying for 
certification. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 97E6l 23-26-07 

33-19-01-04. Application for certification. 

1. Applications for certification must be filed with the state 
department of health and consolidated laboratories on 
application forms supplied by the department. Applications 
should must be filed with the department for review prior to 
the examination. The Iequiied T-ee 'S'ha±l- accompany eaclt 
application . Separate app li cations 'S'ha±l- must be submitted 
for each class of certificates. 

2. An appl i cation for certification remains valid for a period of 
six months from the date of submission by the applicant . A 
new application for certification must be submitted following 
expiration of the six-month period. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 97(6) 23-26-05, 23-26-07 
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33-19-01-05. Examinations. 

1. Written examinations ~ must normally be used in 
determining knowledge, ability, and judgment of the applicant. 
Oral examinations may be used in lieu of or in conjunction 
with the written examinations at the discretion of the 
department. 

2. Examinations ~ must be held at such places and times set 
by the department. ~vance notice ~ must be g±ven 
provided. At least one examination ~ session-must be held 
annually. Additional examinations examination sessions may be 
held at the discretion of the department. 

3. The certification fee is nonrefundable and must be received by 
the department at the time of application. Applicants will be 
notified of the results of the examinations. Papers and test 
material shall remain the property of the department. 
Applicants may, upon request, review the results with the 
department. 

4. Separate examinations will be prepared for each operator grade 
to ~ th-e b-a-s-±e differences ±n th-e dnlies o-f operators £or 
th-e different~ facility or system classifications. 

5. All examinations~ must be graded by personnel designated 
by the department. 

6. Applicants who fail to pass th-e an examination may repeat 
rewrite the examination at th-e ne:xt regnlarl:v schednled 
exa•ninalion, in the same category and classification level, 
once within one year from the date on which the failed 
examination was written. A new certification application and 
the required fee must be submitted to the department to 
rewrite an examination. 

7-:- Any applicant nmy retake th-e examination on-e t-im-e £or th-e 'S'aJII'e' 

gra:de withotlt payment o-f any additional Te-e-7 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 61 63 23-26-07 
Law Implemented: NDCC 23 26 a7E6l 23-26-07 

33-19-01-06. Fees for certification. 

1. Fees for certification, effective July 1, i-9-T+ 1990, are as 
follows: 

Grade I 
Grade II 
Grade III 
Grade IV 

~~ $10.00 
6-7-W 10.00 
6-:-tHJ- 10.00 

10.00 
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2. Fees for annual certificate renewals, effective July 1, 1990, 
are as follows: 

3. 

Grade I 
Grade II 
Grade III 
Grade IV 

The fee schedule for 
annual renewals may 
authorized by North 
necessary to make the 

v 2;--:-% $ 5. 00 
3-:-00 5.00 
~ 5.00 
5.00 

initial certification ±n a grade or for 
be revised by the department, as 
Dakota Century Code chapter 23-26 as 

program self-sustain i ng. 

4. Fees received from operators whose application for 
certif i cation has been rejected will be returned . 

History : Amended effective June 1, 1990. 
General Authority: NDCC 23 01 03 23-26-07 
Law Implemented: NDCC 23-26-06, 23-26-07 

33-19-01-07. Issuance of certificates. 

1. Upon satisfactorily meeting satisfactory compliance with the 
certification qualificat i ons and examination and fee 
requirements provided herein, the department wil l issue a 
suitable certificate to the applicant. The certificate wi ll 
indicate the operator certification grade, the class of ~ 
facility or system the applicant is qualified cert i fied to 
operate, the cert i ficate number , and date of issuance. 

2 . Ce r t i ficat e s siTaH exp ir e on th-e :f±r-st day o-f Apr-±1- o-f e-acit 
and ~ year at wh±ctt t-inte rl± certificates siTaH h-ave be-en 
renewed by payment o-f th-e applicable renewal -fee 'd"S set -forth 
±n section 33 19 01 06. Certificates wh±ctt h-ave be-en revoked 
-for a cause, invalidated , or replaced by otTe o-f higher grade 
are not renewable, except 'd"S notet:l ±n 'O'ttrer sections ±n ttri:s 
chapter. Annual renewal eard-s siTaH b1!: issued by th-e 
department. To maintain certification, all certified 
operators are required to earn cont i nuing education credits by 
attending training programs, sem i na r s , workshops , and schoo l s 
established or officially recognized by the department. 

a. The number of continuing education credits that can be 
earned by attending off i cially recognized train i ng 
programs, seminars, workshops, and schools must be 
established and regulated by the department wi th t he 
advice and assistance of the board of certif i cation. 

b. The number of continuing education credits to be earned 
within a three-year period of time must be establ i shed and 
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regulated by the department with the advice and assistance 
of the board of certification. 

Continuing education credit (CECs) requirements are as 
follows: 

Certification Grade I - 12 CECs 
Certification Grade II - 16 CECs 
Certification Grade III - 20 CECs 
Certification Grade IV - 24 CECs 

c. Training programs offered by other government agencies, 
educational institutions, and operator organizations may 
be used for the continuing education credit requirements 
at the discretion of the department. 

d. Former North Dakota operators who are no longer residents 
of the state and who no longer operate plants or systems 
within the boundaries of the state are not compelled to be 
active in the continuing education credit requirements. 
They may maintain valid North Dakota operator•s 
certificates by paying the required annual renewal fees. 
If they return to work as an operator in the state as a 
transient or permanent resident, the continuing education 
credit requirements are in effect. All certified North 
Dakota operators presently not living in the state (this 
includes military personnel) must earn the number of 
training credits commensurate with certification grade 
level during their first year upon returning to North 
Dakota. 

e. A certified operator not in compliance with the continuing 
education credit requirements, as determined by the 
department and reviewed by the board of certification, is 
subject to revocation or suspension of the operator•s 
certification. 

The department may revoke or suspend the certificate of an 
operator issued hereunder if it is found that the operator 
has practiced fraud or deception in obtaining the 
certificate or in the performance of the operator•s duty 
as an operator; or when it is found that reasonabie care, 
judgment, or the application of the operator 1 s knowledge 
or ability was not used in the performance of the 
operator 1 s duties; or when it is found that the operator 
is incompetent and unable properly to perform the 
operator 1 s duties as an operator. No certificate may be 
revoked or suspended except after a hearing before the 
chief, environmental health and engineering services, 
state department of health and consolidated laboratories, 
or the chief 1 s designated representative. If a 
certificate is suspended or revoked as herein provided, a 
new application for certification may be considered by the 
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department if, when, and after the conditions upon which 
suspension or revocation was based have been corrected and 
evidence of this fact has been satisfactorily submitted to 
the department. A new certificate may then be granted by 
the department. 

3. An opetatot who-s-e cettificate ±s invalidated becatlse o-f 
failllte to renew dtte to tetmination o-f employment o-r other 
teasons nnry -app-ly £or teneNal. The opetatot nnry be iss11ed a 
cettificate o-f ~ same classification ±f ~ teqtlest £or 
tenewal ±s teceived by the depattment within two year-s -a£t-er 
the exphation dat-e o-f the cet tificate mtd ~ delinq11ent -fees 
are pa-id-:- fail tlt e to renew £or lltV'r'e thlm two s tlC cess i, e year-s 
following exphation o-f ~ cet tificate w±l± teqllite 
teapplication. payment o-f ~ mtd teexamination befote 
teneNal ±s gtanted. Certificates expire annually on the first 
day of July or at a date one year after issuance. 
Certificates which have been revoked for a cause, invalidated, 
or replaced by one of higher grade are not renewable, except 
as noted in this chapter. Annual certificate renewal cards 
must be issued by the department upon receipt of the renewal 
fee as previously set forth. 

4. Cettified opetatots who desite to become cettified ±n a highet 
grade nm-st satisfactotily meet the q11alification mtd 
examination teq11hements o-f~ new grade and-; ttp"01t payment o-f 
~ ptopet £ee, a new cettificate shaTl be iss11ed. An 
operator whose certification is invalidated because of failure 
to renew may apply for renewal within one year following the 
certificate 1 s expiration date. The operator may be issued a 
certificate of the same category, grade, and classification if 
the request for renewal is received by the department within 
one year after the expiration date of the certificate, the 
continuing education requirements are satisfied, and all 
delinquent fees are paid. Failure to renew certification for 
a period of more than one year following expiration of the 
certificate will require requalification by reapplication, 
reexamination, and payment of examination fees before 
recertification is granted. 

5. Cet tificates shaTl teanain vai-±d a-s -l-ong a-s the opetatot ttS"e"S 

teasonable c-are-; jtldgment, mtd application o-f the opetatot's 
knoNledge ±n the petfotmance o-f the opetatot's dtlties. 
Cettificates nnry be tevoked a-s ptovided ±n chaptet 23 26. No 
cettificate w±l± be vai-±d ±f obtained thtollgh ftatld , deceit , 
miszepzesenlalion, or ~ submission a£ inaccuzale ti-rl1! or 
q11alifications. To become certified in a higher grade level 
of the same category, certified operators shall satisfy the 
qualifications, application, and examination requirements of 
the new grade and, upon receipt of the proper certification 
fee by the department, a new certificate for the new grade 
must be issued to the operator. 

- K-7 -



6. The department may ±sstte certificates, without examination, t-o 
any person holding a certificate £rom any other state, 
territory, possession o-f the United States or any country 
providing the requirements £or certification o-f operators 
under wh±eh the person's certificate was issued are eqtnl"l- t-o 
or higher tmm specified under th±s chapter £or a Hke 
certificate and providing further that reciprocal privileges 
are granted t-o certified operators -in ~ Dakota. 
Certificates remain valid as long as the operator exercises 
reasonable care and judgment in the application of duties and 
satisfies the continuing education and annual renewal 
requirements as previously set forth. Certificates may be 
revoked as provided in North Dakota Century Code chapter 
23-26. No certificate will be va 1 i d if obtai ned through 
fraud, deceit, misrepresentation, or the submission of false 
or inaccurate data, information, or qualifications. 

7. Certificates -in an appropriate classification may be issued 
without examination t-o qualifying operators a-s provided by 
~ Dakota Century &ode chapter 2:3 2:6. The department may 
issue certificates by reciprocity, without written 
examination, to any person holding a certificate from any 
other state, territory, possession of the United States of 
America, or any country providing that the requirements for 
certification of operators under which the operator's 
certificate was issued are equal to or higher than specified 
under this chapter for a like certificate and providing 
further that reciprocal privileges are granted to certified 
operators in North Dakota. 

8. A. restricted certificate o-f proper classificationshal±be 
issued without examination t-o operators o-f treatment works, 
collection systems, or dish ibution systems, including the 
person who was -in responsible charge on dtrly h ~ The 
governing b-ody; or owner, mttst certify 'SttCh person, -in 
writing, t-o the department. The certificates 'S'O issued riH 
be 'V'1rl-±d 'V1Tl-y £or that particular treatment p-l-ant or system 
and sha-H be marked "restricted". Certification certificates 

~~~~~~--~~~~~~~ 

in an appropriate grade and classification may be issued 
without examination to qualifying operators as provided by 
North Dakota Century Code chapter 23-26. 

9. A temporary restricted certificate operator's permit may be 
issued by the department upon application by the municipality 
facility or system owner on behalf of the operator where 
unusual circumstances may exist to warrant issuance. A 
temporary restricted certificate operator's permit will be 
Valid t:tnt±i- the operator llte'e't-s the m1n1mum requirements £or 
certification, at wh±eh t-ime the operator sha-H app-ly £or 
certification and write the "f±rst examination offered for one 
year from the date of issuance. When the operator satisfies 
the minimum grade level qualifications and requirements for 
certification, the operator shall submit an application for 
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certification to the department and write the appropriate 
category and class examination during the first examination 
session offered by the department following the date of 
application. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 97(8) 23-26-05, 23-26-07 

33-19-01-08. Water ~ treatment facility classifications. 
Classification ~ b-e generally ±n accordance with the following -four 
classes except that the department may make changes ±n classification ±n 
accordance with the JTe"e"d-s created by particular complexities o-f m-ry 
specific ~ or dish ibution system by reason o-f special features o-f 
design, or by reason o-f a source o-f supply wh±eh ±s particularly 
hazardous, or characteristics wh±eh make operation nrore difficult than 
normal, or a combination o-f SttCh conditions. Water treatment facilities 
must be classified in one of four classes. Classifications must be 
based on population served, design population, type of treatment 
facility, raw water quality and volume of water to be treated, and 
complexity of sludge handling units. Facilities may be classified one 
level higher than indicated solely by population at the discretion of 
the department if the facility has special design features or complex 
features or characteristics unusually difficult to operate, by reason of 
raw water unusually difficult to treat, by reason of volume of water 
treated, or by reason of a combination of such conditions or 
circumstances. 

1. Class I. 

a-:- :AH plants tTOt listed ±n other classes requiting chemical 
control o-f operation and designed t-o "S'tT"\I"'e a population o-f 
~ than fifteen thousand. Th±s riB include plants with 
facilities SttCh ~ ±ron and tnanganese removal by 
oxidation, zeolite softening, chlorination, fluoridation, 
aeration, or combinations o-f the-s-e processes. All water 
facilities using chemical treatment processes and designed 
to serve a population of less than five thousand persons. 
This will include water facilities utilizing chlorination, 
fluoridation, corrosion control, seguesting, or 
combinations of these processes or other processes that 
involve simple chemical addition and a minor degree of 
operational control. 

b-:- :AH pumping and distribution systems settling a population 
~ than fifteen thousand . 

2. Class II. 

a. :AH plants tt"S"±ng filtration or chemical softening 
processes requiring chemical and bacletiological control 
and designed to seT"V"e a population o-f ~ than one 
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thousand five hundred. Th±s includes facilities -for 
coagulation and sedimentation. All water facilities using 
chemical treatment processes and designed to serve a 
population of five thousand to f i fteen thousand persons. 
This will include water facilities utilizing chlorination, 
fluoridation, corrosion control, sequestering, or 
combinations of these processes or other processes that 
involve simple chemical addition and a moderate degree of 
operat i onal control . 

b . M-1- plants 'U"S'±ng chlorination requiting laboratory -for 
bacteriological control 'Of: operation and designed t-o 'S"eTV'e 

a population o£ t-ess titan fifteen thousand . All water 
plants using chemical softening processes and filtration 
requiring a moderate degree of operational contro l serving 
a population of less than one thousand persons. 

C. M-1- plants requiring chemical control 'Of: operation 
designed t-o 'S"eTV'e a population ±n eXCess 'Of: fifteen 
thousand. (Refer t-o subdivision a 'Of: subsection +-:-+ A 11 
water plants using coagulation, sedimentation, and 
filtration for clarification requiring a moderate degree 
of operational control serving a population of less than 
one thousand five hundred persons. 

d . M-1- pumping and distribution systems serv1ng betHeen 
fifteen thousand and fifty thousand population. All water 
plants using chemical oxidation of iron or manganese and 
filtration requiring a moderate degree of operational 
control serving a population of less than two thousand 
persons. 

3. Class III. 

a. plants 
processes requiring 
'Of: operation and 
five hundred and 

filtration and chemical softening 
chemical and bacteriological control 
designed t-o 'S"eTV'e betHeell one thousa11d 
fifteell thousa11d popnlation. Th±s 

inclndes facilities -for coagulation and sedimentation. 
All water facilities using chemical treatment processes 
and designed to serve a population of fifteen thousand 
persons or more. This will include water facilities 
utilizing chlorination, fluoridation, corrosion control, 
sequestering, or combinations of these processes or other 
processes that involve simple chemical addition and a high 
degree of operational control. 

b . M-1- plants 'U"S'±ng chlorination requiting laboratory -for 
bacteriological coultol 'Of: operation and designed t-o 'S"eTV'e 

a popnlation ±n excess 'Of: fifteen thonsand. All water 
plants using chemical softening processes and filtration 
requiring a high degree of operational control serving a 
population of one thousand to five thousand persons. 
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C. A!± pumping mTd distribution systems serving ±n excess o-f 
fifty thousand population. All water plants using 
coagulation, sedimentation, and filtration for 
clarification requ1r1ng a high degree of operational 
control serving a population of one thousand five hundred 
to ten thousand persons. 

d. All water plants using chemical oxidation of iron or 
manganese and filtration regu1r1ng a high degree of 
operational control serving a population of two thousand 
to fifteen thousand persons. 

4. Class IV. A!± plants =±ng filtration mTd chemical softening 
processes requiring chemical mTd bacteriological control o-f 
operation mTd designed t-o 'S"e'rV'e population ±n excess o-f 
fifteen thousand. Th-i-s includes facilities -f'VT coagulation 
mTd sedimentation. 

a . All water plants using chemical softening processes and 
filtration regu1r1ng a high degree of operational control 
serving a population of five thousand or more persons . 

b. All water plants using coagulation, sedimentation, and 
filtration for clarification requiring a high degree of 
operational control serving a population of ten thousand 
or more persons . 

c. All water plants using chemical oxidation 
manganese and filtration requ1r1ng a high 
operational control serving a population 
thousand or more persons. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 

of iron or 
degree of 

of fifteen 

Law Implemented: NDCC 23 26 as, 23 26 97(8) 23-26-03, 23-26-07 

33-19-01-08.1. Water distribution system classifications. Water 
distribution systems must be classified in one of four classes . 
Classifications must be based on population served, design population, 
type of distribution system, and the volume water to be handled. 
Systems may be classified one level higher than indicated solely by 
population at the discretion of the department by reason of the 
incorporation in the system of special design features or complex 
features or characteristics unusually difficult to operate, by reason of 
conditions of volume and flow, or by reason of a combination of such 
conditions and circumstances. 

1. Class I. All water distribution systems serving a population 
of less than one thousand five hundred persons. 

2. Class II . All water distribution systems serving a population 
of one thousand five hundred to fifteen thousand persons. 
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3. Class III . All water distribution systems serving a 
population of fifteen thousand to fifty thousand persons . 

4. Class IV. All water distribution systems serving a population 
of fifty thousand persons or more. 

History: Effective June 1, 1990. 
General Authority: NDCC 23-26-07 
Law Implemented: NDCC 23-26-03, 23-26-07 

33-19-01-09. ~ Wastewater treatment ~ facility 
classifications. Wastewater treatment plants~ facilities must be 
classified in one of four classes. 'HTe-se classifications ~ 
Cl assifications must be nnrd-e according t-o based on population served, 
desi gn population, type of treatment works, character and volume of 
wastes to be treated, and the use and nature of the water resources 
receiving the ~ faci 1 i ty effluent. Classifications ~ b-e ba-s-ed 
on the population served 'V'r £-or wh±ctt the~ ±s designed except that 
plants Facilities may be classified -in a grottp one level higher than 
indicated solely by populat i on at the discretion of the department by 

reason o-f the incorporation -in the~ o-f if the facility has special 
features o-f design 'V'r characteristics 1II'Ore' difficult t-o operate than 
ttSttliT design features or complex features or characteristics unusually 
difficult to operate, 'V'r by reason of a waste unusually difficult to 
treat, 'V'r by reason of conditions of flow~ or use by reason of the 
receiving Maters water quality classification requiring an unusually 
high degree of ~ operation facility operational control, or £-or 
combinations by reason of a combination of such conditions or 
circumstances . 

1. Class I. 

a-;- M± mechanical plants serving a population equivalent o-f 
Te-s-s than 01Te thousand five hundred persons and wa-ste 
stabilization lagoons serving a population equivalent o-f 
-1-e-s-s than t-en thousand persons. All wastewater 
stabilization ponds, land treatment facilities, wetlands 
treatment facilities, or other nonmechanical facilities 
requ1r1ng a minor degree of operational control serving a 
population equivalent of less than ten thousand persons . 

Jr.- M± MasteMater collection systems serving a population o-f 
l-ess than tMenty thousand persons. 

2. Class II. 

a . All mechanical plants facilities, mechanically aerated 
stabil ization ponds, oxidation ditches, or other plants 
facilities requiring a h±gh moderate degree of operational 
control serving a population equivalent of 01Te thousand 
five hundred t-o less than ten thousand persons. 
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b. All W'l!rS"!:-e wastewater stabilization lagoons '0'1" :1:-e-s-s 
complicated ponds, land treatment facilities, wetlands 
treatment facilities, or other nonmechanical facilities 
requiring a minor degree of operational control serving a 
population equivalent ±n excess of ten thousand persons or 
more. 

e-:- :AH wastewatex collection systems sexving a population ±n 
excess 'O'f tit en ty thousand pex sons. 

3. Class III. 

a. All mechanical facilities, mechanically aerated 
stabilization ponds, oxidation ditches, or other 
facilities requiring a h±gh moderate degree of operational 
and laboratory control serving a population equivalent ±n 
excess of ten thousand persons or more. 

b. All activated sludge plants facilities, trickling filter 
plants facilities, rotating biological contactor 
facilities, separate sludge digestion plants stabilization 
facilities, or other mechanical plants facilities 
requiring a high degree of operational and laboratory 
control serving a population equivalent of less than ten 
thousand to- forty thousand persons. 

4. Class IV. All activated sludge plants facilities, trickling 
filter plmtts facilities, rotating biological contactor 
facilities, separate sludge digestion plants stabilization 
facilities, or other mechanical plants facilities requiring a 
high degree of operational and laboratory control serving a 
population equivalent ±n excess 'O'f forty of ten thousand 
persons or more. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 95, 23 26 97(8) 23-26-03, 23-26-07 

33-19-01-09.1. Wastewater collection system classifications. 
Wastewater collection systems must be classified in one of four classes. 
Classifications must be based on population served, design population, 
type of collection system, and the character and volume of wastes to be 
handled. Systems may be classified one level higher than indicated 
solely by population at the discretion of the department by reason of 
the incorporation in the system of special design features or complex 
features or characteristics unusually difficult to operate, by reason of 
conditions of flow, or by reason of a combination of such conditions and 
circumstances. 

1. Class I. All wastewater collection systems serving a 
population of less than one thousand five hundred persons. 
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2. Class II. All wastewater collection systems serving a 
population of one thousand five hundred to fifteen thousand 
persons. 

3. Class III. All wastewater collection systems serving a 
population of fifteen thousand to fifty thousand persons. 

4. Class IV. All wastewater collection systems serving a 
population of fifty thousand persons or more. 

History: Effective June 1, 1990. 
General Authority: NDCC 23-26-07 
Law Implemented: NDCC 23-26-03, 23-26-07 

33-19-01-10. Change of classification. Classification of any 
treatment pTant facility or distribution or collection system may be 
changed at the discretion of the department by reason of changes in any 
condition or circumstance on which the original classification was 
predicated based. Btte The department shall provide notice of any sttch 
classification change -sh:a-H: b-e g±ven to the owner of the tteatment p:l:-an-t 
facility or system. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 01 03 23-26-07 
Law Implemented: NDCC 23 26 07(8) 23-26-03, 23-26-07 

33-19-01-11. Certification requirements. 

1. Operator certification is mandatory for all persons employed 
in the operation or maintenance of water treatment facilities, 
water distribution systems, wastewater treatment facilities, 
or wastewater collection systems as required by subsection 8 
of North Dakota Century Code section 23-26-07 and applicable 
federal laws and regulations. 

2. Four grades of operators for waterworks and waste water 
treatment facilities, water distribution systems, wastewater 
treatment plants facilities, and wastewater collection systems 
are hereby established. To qualify for certification in a 
given grade,. an applicant must nre-et satisfy the educational 
education and experience requirements, or their equivalents, 
for ~ particular of the grade for which the certification 
application is submitted. 

3. A 11 app 1 i cants must pass an: examination appropriate a 
certification examination, with a score of seventy percent or 
greater, as developed and administered by the department for 
the grade ±n class of facility or system for which the 
certification application is made submitted, except those 
operators qualifying for certification as specified in 
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subsections+ 8nd ~. oT North Dakota Century Code section 
23-26-05. 

4. The following operator grade level qualifications are intended 
to be compatible with and correspond to the facility or system 
classification of the same class level. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 81 83 23-26-07 
Law Implemented: NDCC 23 26 87(8) 23-26-05, 23-26-07 

33-19-01-12. Water p±ant treatment facility operator 
classifications qualifications. The following grade qualifications are 
intended to be as nearly compatible as possible to the corresponding 
plant or system classification. 

1. Grade I. 

a. Post high school education in the allied sciences and a 
m1n1mum one year of acceptable operation of water 
treatment facilities of Class I or higher; 

b. Completion of high school or equivalent, and a m1n1mum one 
year of acceptable operation of a water treatment prant 
facility of Class I or higher; or ------

b7 c. A combination of educational education qualifications and 
experience that will be satisfactory to the department. 
No substitute shall be permitted for minimum experience 
requirements unless an exception is granted under section 
33-19-01-07. 

2. Grade II. 

a. A four-year college degree in civil, san~tary, 
environmental, or chemical engineering or allied sc1ences 
and a minimum one year of acceptable operation of water 
treatment facilities of Class I or higher, one year of 
which must have been in a position of direct responsible 
charge; 

b. Two years post high school education in the allied 
sciences and a minimum two years of acceptable operation 
of water treatment facilities of Class I or higher, one 
year of which must have been in a position of direct 
responsible charge; 

c. Completion of high school or equivalent, and a minimum 
three years of acceptable operation of water treatment 
plants facilities of Class I or higher, one-year of which 
must have been in a position of direct responsible charge; 
or 
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b-:- d. A combination of edncatiomd education qualifications and 
experience that will be satisfactory to the department. 
No substitute shall be permitted for the minimum 
experience requirement, unless an exception is granted 
under section 33-19-01-07. 

3. Grade III. 

a. A four-year college degree in civil, sanitary, 
environmental, or chemical engineering or allied sciences 
and a minimum two years of acceptable operation of water 
treatment facilities of Class II or higher, one year of 
which must have been in a position of direct responsible 
charge; 

b. Two years post high school education in the allied 
sciences and a minimum three years of acceptable operation 
of water treatment facilities of Class II or higher, two 
years of which must have been in a position of direct 
responsible charge; 

c. Completion of high school or equivalent, and three a 
minimum five years of acceptable operation of water 
treatment plants facilities of Class II or higher, two 
years of which must have been in a position of major 
responsibility direct responsible charge; or 

b-:- d. A combination of edncational education qualifications and 
experience that will be satisfactory to the department. 
No substitute shall be permitted for the minimum 
experience requirement, unless an exception is granted 
under section 33-19-01-07. 

4. Grade IV. 

a. A four-year college degree in civil, sanitary, 
environmental, or chemical engineering or allied sciences 
and at reast a minimum three years of acceptable operation 
of water treatment plmtts facilities of Class III or 
higher, one year two years of which must have been in a 
position of major responsibility direct responsible 
charge; 

b. Two years of college ±n post high school education in 
civil, sanitary, environmental, or chemical engineering or 
allied sciences and at reast a minimum five years of 
acceptable operation of water treatment plmrts facilities 
of Class III or higher, two years of which must be in a 
position of major xesponsibility direct responsible 
charge; or 

c. Graduation from an accredited high school or equivalent 
with special training in chemistry andi bacteriology, and 
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hydraulics and at reast s±x a m1n1mum seven years of 
acceptable expetienee -in operation of water treatment 
facilities of Class III or higher tteatment plants, -fatn:-..1. 
three years of which must have been in a position of major 
~nsibilHy direct responsible charge; or 

d. A combination of educational qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under section 
33-19-01-07. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 61 63 23-26-07 
Law Implemented: NDCC 23 26 67(8) 23-26-07 

33-19-01-13. Water distribution system operator qualifications. 
!:fhe teqnitements far wat-er dist::tibntion systen• opetatots -in a g-iven 
eategoty are the "S'A1II'e "AS tho-s-e far heatment pi-ant opetatots, except 
tinrt- the expet ienee t eqnit emen t s are far the wat-er dish ibnt ion system 
-in the group~ eonsidetation instead of: the heatment plant. 

1. Grade I. 

a. Post high school education in the allied sciences or 
trades and a m1n1mum one year of acceptable operation of 
water distribution system of Class I or higher; 

b. Completion of high school or equivalent, and a m1n1mum one 
year of acceptable operation of a water distribution 
system of Class I or higher; or 

c. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for minimum experience 
requirements unless an exception is granted under section 
33-19-01-07. 

2. Grade II. 

a. A four-year college degree in civil, sanitary, mechanical, 
or environmental engineering or allied sciences and a 
minimum one year of acceptable operation of water 
distribution system of Class I or higher, one year of 
which must have been in a position of direct responsible 
charge; 

b. Two years post high school education in the a 11 i ed 
sciences or trades and a minimum two years of acceptable 
operation of water distribution systems of Class I or 
higher, one year of which must have been in a position of 
direct responsible charge; 
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c. Completion of high school or equivalent, and a m1n1mum 
three years of acceptable operation of water distribution 
systems of Class I or higher; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under section 
33-19-01-07. 

3. Grade III. 

a. A four-year college degree in civil, sanitary, mechanical, 
or environmental engineering or allied sciences and a 
minimum two years of acceptable operation of water 
distribution system of Class II or higher, one year of 
which must have been in a position of direct responsible 
charge; 

b. Two years post high school education in the allied 
sciences or trades and a minimum three years of acceptable 
operation of water distribution systems of Class II or 
higher, two years of which must have been in a position of 
direct responsible charge; 

c. Completion of high school or equivalent, and a m1n1mum 
five years of acceptable operation of water distribution 
systems of Class II or higher, two years of which must 
have been in a position of direct responsible charge; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under section 
33-19-01-07. 

4. Grade IV. 

a. A four-year college degree in civil, sanitary, mechanical, 
or environmental engineering or allied sciences and a 
minimum three years of acceptable operation of water 
distribution systems of Class III or higher, two years of 
which must have been in a position of direct responsible 
charge; 

b. Two years of post high school education in civil, 
sanitary, mechanical, or environmental engineering or 
allied sciences and trades and a minimum five years of 
acceptable operation of water distribution systems of 
Class III or higher, two years of which must be in a 
position of direct responsible charge; 
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c. Graduation from an accredited high school or equivalent 
with special training in pipeline construction, mechanical 
trades, and hydraulics and a minimum seven years of 
acceptable operation of water distribution systems of 
Class III or higher, three years of which must have been 
in a position of direct responsible charge; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under section 
33-19-01-07. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 01 03 23-26-07 
Law Implemented: NDCC 23 26 07ES> 23-26-07 

33-19-01-14. 
qualifications. 

1. Grade I. 

Wastewater treatment p±ant facility operator 

a. Post high school education in the allied sciences and a 
m1n1mum one year of acceptable operation of wastewater 
treatment facility of Class I or higher; 

b. Completion of high school or equivalent, and a m1n1mum one 
year of acceptable operation of a wastewater treatment 
p±ant facility of Class I or higher; or 

b7 c. A combination of educational education qualifications and 
experience that will be satisfactory to the department. 
No substitute shall be permitted for minimum experience 
requirement unless an exception is granted under section 
33-19-01-07. 

2. Grade II. 

a. A four-year college degree in civil, sanitary, 
environmental, or chemical engineering or allied sciences 
and a m1n1mum one year of acceptable operation of 
wastewater treatment facility of Class I or higher, one 
year of which must have been in a position of direct 
responsible charge; 

b. Two years post high school education in the allied 
sciences and a minimum two years of acceptable operation 
of wastewater treatment facility of Class I or higher, one 
year of which must have been in a position of direct 
responsible charge; 
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c. Completion of high school or equivalent, and a m1n1mum 
three years of acceptable operation of a wastewater 
treatment~ or facilities of Class I or higher; or 

b-:- d. A combination of educational education qualifications and 
experience that will be satisfactory to the department. 
No substitute shall be permitted for the minimum 
experience requirement unless an exception is granted 
under section 33-19-01-07. 

3 . Grade II I. 

a. A four-year college degree in civil, sanitary, 
environmental, or chemical engineering or allied sc1ences 
and a m1n1mum two years of acceptable operation of 
wastewater treatment facilities of Class II or higher, one 
year of which must have been in a position of direct 
responsible charge; 

b. Two years post high school education in the allied 
sciences and a minimum three years of acceptable operation 
of wastewater treatment facilities of Class II or higher, 
two years of which must have been in a position of direct 
responsible charge; 

c. Completion of high school or equivalent, 
minimum five years of acceptable operation of 
treatment plmxts facilities of Class II or 
years of which must have been in a position 
responsible charge; or 

and thre-e a 
wastewater 

higher, two 
of direct 

b-:- d. A combination of eda:cational education qualifications and 
experience that will be satisfactory to the department. 
No substitute shall be permitted for the minimum 
experience requirement unless an exception is granted 
under section 33-19-01-07. 

4. Grade IV. 

a. A four-year college degree in civil, sanitary, 
environmental, or chemical engineering or allied sciences 
or eqnivalent, and tt :1:-e-ast a minimum three years of 
acceptable operation of wastewater treatment plants ±n 
facilities of Class III or higher, one year two years of 
which must have been in a position of direct responsible 
charge; or 

b. G:x:adnation from -an acc:x:edited h±gh school or equhalent 
w-ith special t:x:aining ±n chemishy -and bacteriolog-y -and rl 
:1:-e-ast £ottr -yea:x:s' expe:x:ience ±n di:t:ect responsibilit-y '0£ 
ope:x:ation, or 'S"±x -yea:x:s' acceptable expe:t:ience ±n el-a-s-s 
HT or highe:x: wastewater t:x:eatment plants. Two years of 
post high school education in civil, sanitary, 
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environmental, or chemical engineering or allied sciences 
and a minimum five years of acceptable operation of 
wastewater treatment facilities of Class III or higher, 
two years of which must have been in a position of direct 
responsible charge; 

c. Graduation from an accredited high school or equivalent 
with special training in microbiology, chemistry, and 
hydraulics and a m1n1mum seven years of acceptable 
operation of wastewater treatment facilities of Class III 
or higher, three years of which must have been in a 
position of direct responsible charge; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under section 
33-19-01-07. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 81 83 23-26-07 
Law Implemented: NDCC 23 26 87(6) 23-26-07 

33-19-01-15. Wastewater collect ion system operator 
qualifications. The tequhements for wastewatet collection system 
opetatots in a given categoty are the same ~ those £or wastewatex 
txeatlnent p-lant- opexatots, except that the experience requixentents are 
£or the wastewatet collection system in the grottp" 'U1Td:er conside:tal:ion 
instead o-f the tteatlnent plant. 

1. Grade I. 

a. Post high school education in the allied sciences or 
trades and a m1n1mum one year of acceptable operation of 
wastewater collection system of Class I or higher; 

b. Completion of high school or equivalent, and a minimum one 
year of acceptable operation of a wastewater collection 
system of Class I or higher; or 

c. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for minimum experience 
requirements unless an exception is granted under section 
33-19-01-07. 

2. Grade II. 

a. A four-year college degree in civil, sanitary, mechanical, 
or environmental engineering or allied sciences and a 
minimum one year of acceptable operation of wastewater 
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collection system of Class I or higher, one year of which 
must have been in a position of direct responsible charge; 

b. Two years post high school education in the allied 
sciences or trades and a minimum two years of acceptable 
operation of wastewater collection system of Class I or 
higher, one year of which must have been in a position of 
direct responsible charge; 

c. Completion of high school or equivalent, and a minimum 
three years of acceptable operation of wastewater 
collection systems of Class I or higher; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute shall be permitted for the minimum experience 
requirement unless an exception is granted under section 
33-19-01-07. 

3. Grade III. 

a. A four-year college degree in civil, sanitary, mechanical, 
or environmental engineering or allied sciences and a 
minimum two years of acceptable operation of wastewater 
collection system of Class II or higher, one year of which 
must have been in a position of direct responsible charge; 

b. Two years post high school education in the allied 
sciences or trades and a minimum three years of acceptable 
operation of wastewater collection system of Class II or 
higher, two years of which must have been in a position of 
direct responsible charge; 

c. Completion of high school or equivalent, and a m1n1mum 
five years of acceptable operation of wastewater 
collection system of Class II or higher, two years of 
which must have been in a position of direct responsible 
charge; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under section 
33-19-01-07. 

4. Grade IV. 

a. A four-year college degree in civil, sanitary, mechanical, 
or environmental engineering or allied sciences and a 
m1n1mum three years of acceptable operation of wastewater 
collection systems of Class III or higher, two years of 
which must have been in a position of direct responsible 
charge; 
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b. Two years of post high school education in civil, 
sanitary, mechanical, or environmental engineering or 
allied sciences and trades and a minimum five years of 
acceptable operation of wastewater collection systems of 
Class III or higher, two years of which must have been in 
a position of direct responsible charge; 

c . Graduation from an accredited high school or equivalent 
with special training in pipeline construction, mechanical 
trades, and hydraulics and a m1n1mum seven years of 
acceptable operation of wastewater collection systems of 
Class III or higher, three years of which must have been 
in a position of direct responsible charge; or 

d. A combination of education qualifications and experience 
that will be satisfactory to the department. No 
substitute may be permitted for the minimum experience 
requirement, unless an exception is granted under sect i on 
33-19-01-07 . 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 97(8) 23-26-07 

33-19-01-16. Substitutions or equivalents. 
nmy be substituted £or experience mtd applicable 
substituted £or education as folloNs~ 

Applicable education 
expez:rence nmy b-e 

+-:- ene year o-f appropriate college wo-rk nmy be considered a'S 

equivalent to a maximam o-f two years 0'-f expeti:ence f-o-r one 
year o-f experience w-ith responsible charge). Where education 
±s substituted £or experience, i:t sind± not exceed 1!11 amount 
wiri:ch WO'ttl-d reduce the requirement o-f actual experience t"' 

yeaxs' actual expez:rence 
years £or 6:1-a-ss TV-:-

classification 'Or ~ ttmn two 
£or Classes H mtd HT mtd ttrre-e 

Education applied t"' experience requirement cannot a-:1-so be 
applied t"' education requirement. 

~ Satisfactory completion o-f ttre 'St-ate department o-f health's 
comprehensive classzoom mtd on the job lzaining couxse i:-s 
equivalent t"' mty one o-f ttre folloNing~ 

-. Tw-o years o-f trigh scltool. 

b-:- Tw-o years o-f acceptable experience. 

C"7 ene year o-f direct responsibility o-f operation. 

d-:- 6ne year o-f college (nonengineering). 
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5-:- Satisfactoty attendance and completion t:Tf the altHttal short 
coutse seminat -for opetatots 'S'h-al-1- be equivalent 'b:1 <!nty one t:Tf 
the following:-

a-:- One half yea-r t:Tf lri:gh s cho o 1 . 

b-:- One half yea-r t:Tf acceptable expex:ience. 

~ 6ne yea-r t:Tf acceptable opex:ating expetience may be considex:ed 
eqnhalent 'b:1 two ye-ars t:Tf lri:gh school. :An acceptable lri:gh 
school eqnivalency cettificate may be ttS'etl: 'b:1 sttbstitnte -for 
gtaduation -from lri:gh school. 

ene yea-r t:Tf responsible charge 'OT two yeats' experience 'in an 
impottant phase t:Tf opex:ation other than tesponsible chax:ge 
w±H be considex:ed -a-s equivalent 'b:1 a maximum t:Tf one yea-r t:Tf 
college. 

Experience applied 'b:1 educational x:equhement may n-ot- be 
applied t-o expex:ience requirement. 

In determining the qualifications of operators desiring to be 
certified, the following substitutions or equivalents may be used: 

1. One year of acceptable operating experience may be considered 
equivalent to one year of high school. 

2. Experience applied to the educational requirement may not also 
be applied to the experience requirement. 

3. An acceptable high school equivalency certificate may be used 
to substitute for graduation from high school. 

4. No substitutions or equivalents will be allowed in lieu of the 
minimum acceptable experience in the operation of water 
treatment, water distribution, wastewater treatment, and 
wastewater collection facilities or systems. 

5. The department may waive the experience requirements in an 
exceptional sitnation set of circumstances, with the advice 
and assistance of the board. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 23 91 93 23-26-07 
Law Implemented: NDCC 23 26 67(8) 23-26-07 
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STAFF COMMENT: Article 33-35 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
33-35-01 

Section 
33-35-01-01 
33-35-01-02 
33-35-01-03 
33-35-01-04 
33-35-01-05 

33-35-01-06 
33-35-01-07 
33-35-01-08 
33-35-01-09 
33-35-01-10 

33-35-01-11 
33-35-01-12 
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ARTICLE 33-35 

REVOLVING LOAN FUND 

State Water Pollution Control Revolving Fund 

CHAPTER 33-35-01 
STATE WATER POLLUTION CONTROL REVOLVING FUND 

Definitions 
Eligibility 
Refinancing 
Intended Use Plan 
Annual Public Hearing on Proposed Intended 

Use Plan 
Emergency Amendment of Intended Use Plan 
Project Priority List Removal Procedure 
Project Bypass Procedure 
Deadline for Application 
Reserve for Section 319 Nonpoint Source 

Management Projects 
Application Procedure 
Loan Agreement 
Release 
Loan Amendments 
Inspections 
Loan Default 
Financing Method 
Interest Rate Determination 
Amount of Financial Assistance 
Files and Records 
Reservation of Rights 

33-35-01-01. Definitions. 
following definitions apply: 

For the purpose of this chapter, the 
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1. 11 Act11 means the federal Water Pollution Control Act of 1972, 
Public Law 92-500, as amended by the Water Quality Act of 1987 
[Pub. L. 100-4; 33 U.S.C. 1251-1376]. 

2. 11 Bank of North Dakota 11 means the Bank of North Dakota as 
created by the North Dakota Century Code chapter 6-09. 

3. 11 Bond bank11 means the North Dakota municipal bond bank created 
by North Dakota Century Code chapter 6-09.4, or a public body 
and instrumentality of the state which succeeds to the powers, 
duties, and functions of the bond bank. 

4. 11 Construction 11 means the erection, acquisition, alteration, 
reconstruction, improvement, or extension of wastewater 
treatment works or section 319 projects, including preliminary 
planning to determine the economic feasibility, the 
engineering, architectural, legal, fiscal, and economic 
investigations and studies, surveys, designs, plans, 
procedures, and other similar action necessary in the building 
and inspection supervision of the construction of wastewater 
treatment works or section 319 projects. 

5. 11 Department 11 means the North Dakota state department of health 
and consolidated laboratories operating through the division 
of water supply and pollution control. 

6. 11 Director 11 means the director of the division of water supply 
and pollution control, North Dakota state department of health 
and consolidated laboratories. 

7. 11 Facility plan 11 means an engineering evaluation of present and 
future treatment needs, an evaluation of several treatment 
alternatives, and the selection and justification of a final 
treatment alternative. 

8. 11 Financial agent 11 means the North Dakota municipal bond bank 
or such other agent as the department selects. 

9. 11 Financial assistance 11 means the lending of funds from the 
state revolving fund by the department and its financial agent 
to a political subdivision through the purchase of its bond, 
note, warrant, or other evidence of indebtedness issued to 
finance or refinance all or part of the construction of 
wastewater treatment works or section 319 projects. Financial 
assistance also includes all other forms of eligible 
assistance under the Act. 

10. 11 Intended use plan 11 means a document prepared annually by the 
department on behalf of the state which provides assurances 
and specific proposals, including a list of potential projects 
eligible for assistance from the state revolving fund and a 
federal payment schedule. 
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11. 11 Political subdivision 11 means any municipality, intermunicipal 
or interstate agencies, or any other entity constituting a 
political subdivision under the laws of North Dakota. 

12. 11 Project cost 11 means the cost of construction of wastewater 
treatment works and the capitalized interest necessary for the 
construction financing. 

13. 11 Section 319 
undertaken in 
u.s.c. 1329] 
treatment, or 
quality. 

project 11 means a project authorized and 
conformance with section 319 of the Act [33 
that uses some form of land treatment, watershed 
best management practices to improve water 

14. 11 State revolving fund 11 means the state water pollution control 
revolving loan fund as established in North Dakota Century 
Code chapter 61-28.2. 

15. 11Wastewater treatment works 11 means a facility used for the 
disposal of pollutants which may include, but is not limited 
to, wastewater treatment facilities, infiltration or inflow 
correction, major sewer system rehabilitation, new collector 
sewers, new interceptors and appurtenances, combined sewer 
correction, and storm sewer projects. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-02. Eligibility. 

1. A political subdivision is eligible for financial assistance 
under the state revolving fund if its project is included in 
the current intended use plan. 

2. Loans may be made only to political subdivisions that: 

a. Demonstrate tangible financial capability to assure 
sufficient revenues to operate and maintain the facility 
for its useful life and to repay the loan. 

b. Establish an acceptable method of repayment of the loan. 

c. Agree to maintain financial records in accordance with 
governmental accounting standards and to conduct an annual 
audit of the facility•s financial records. 

d. Provide such assurances as are required by the Act and as 
reasonably requested by the department. 

e. Provide a department approved facility plan. 
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3. Financial assistance may be awarded for projects included in 
the intended use plan for the following activities: 

a. The financing or refinancing of construction or other 
assistance of publicly owned wastewater treatment works as 
defined in section 212 of the Act that appear on North 
Dakota's project priority list and included in the 
intended use plan. This includes planning, design, and 
construction of storm sewers after September 30, 1990; or 

b. Implementation of a nonpoint source pollution control 
management program under section 319 of the Act. 

c. Operation and maintenance manual preparation and operator 
startup training. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-03. Refinancing. Loans may be made to political 
subdivisions to refinance existing debt obligations if they were 
incurred and building was initiated after March 7, 1985, and if the 
debts were used to finance projects identified in the intended use plan. 
In addition, the projects must satisfy the statutory requirements 
contained in section 602(b)(6) of the Act. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-04. Intended use plan. The department will annually 
prepare a wastewater treatment works construction priority list 
according to the department's review and point award system currently 
used in the construction grants program. All proposed wastewater 
treatment works must be on the priority list in order to be funded under 
the state revolving fund program. It is not necessary for section 319 
projects to be on the priority list, but they must appear in the 
intended use plan. The priority list must also be incorporated into the 
annual intended use plan. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-05. Annual public hearing on proposed intended use plan. 
Upon tentative completion of the annual revision of the intended use 
plan, the department shall conduct a hearing to receive oral and written 
comments from the public on the proposed intended use plan. At least 
forty-five calendar days' notice must be given of the public hearing in 
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at least two newspapers of general circulation in different parts of the 
state. Written comments must be accepted during this period. After all 

comments are received, the department shall compile and adopt the final 
list at the hearing. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-06. Emergency amendment of intended use plan. The 
department may add a project to the intended use plan, by emergency 
amendment, if the proposed project will alleviate or mitigate a dire 
physical threat to the health and safety of persons or if the proposed 
project is necessary to take advantage of an unexpected economic 
development opportunity which will be lost unless action is taken. 
Economic opportunity considerations will not be the primary focus of any 
state ravolving fund project. The primary considerations in every 
project will be public health, water quality, and public safety issues. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-07. Project priority list removal procedure. The 
department may remove a project from the intended use plan if the 
project has been fully funded or the project is no longer eligible under 
the priority system or the political subdivision responsible for the 
project has expressed in writing no interest in the program. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-08. Project bypass procedure. The department may bypass 
the priority established for funding as follows: 

1. The political subdivision being bypassed provides to the state 
a written statement endorsing the bypass; or 

2. The political subdivision being bypassed fails to submit 
information within the timeframe required by written notice 
from the department. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 
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33-35-01-09. 
applications may 
subdivisions. 

Deadline 
be submitted 

for application. Project 
at any time by eligible 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

assistance 
political 

33-35-01-10. Reserve for section 319 nonpoint source management 
projects. The department may set aside a portion of the available funds 
for section 319 nonpoint source projects for the first six months of 
each fiscal year. The amount of the set-aside must be determined by the 
department. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-11. Application procedure. The application procedure 
will be designed by the department and approved by the environmental 
protection agency to include all necessary requirements as contained in 
the Act and applicable federal regulations, state laws, and rules. The 
application procedure will be contained in the state revolving fund 
procedures handbook. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-12. Loan agreement. 

1. The loan agreement will be a legally binding contract between 
the financial agent and the political subdivision. The 
agreement will contain general conditions and may, if 
necessary, contain special conditions. 

2. The general conditions of a loan agreement will include the 
requirements of laws, rules, and policies of the state of 
North Dakota. 

3. The special conditions of the loan agreement will relate to 
specific provisions unique for an individual project 
including, but not limited to, time schedules and performance 
requirements and such other requirements as are reasonably 
requested by the financial agent. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 
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33-35-01-13. Release. By its acceptance of the loan agreement, 
the political subdivision releases and discharges the department, its 
officers, agents (including its financial agent), and employees from all 
liabilities, obligations, and claims arising out of the project work 
under the loan agreement. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-14. Loan amendments. 
in writing according to the terms of 
including, but not limited to, an 
funds necessary to pay project costs 
amount in the loan agreement. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

The loan agreement may be amended 
the respective loan agreement 

amendment when the amount of loan 
are greater than the original 

33-35-01-15. Inspections. During the building of the project, 
the political subdivision shall provide inspection services sufficient 
to ensure that the project is constructed in accordance with approved 
plans and specifications. The department will conduct interim project 
inspections to determine compliance with approved plans and 
specifications and loan agreement, as appropriate. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-16. Loan default. The political subdivision must agree 
that upon default in the payments of principal and accrued interest on 
the loan or in the performance of any convenant or condition of the loan 
agreement, the department, through its . financial agent, may at its 
option, do one or more of the following: 

1. Declare immediately due and payable the entire principal 
amount then outstanding and the accrued interest; 

2. Incur and pay reasonable expenses, through the account of the 
political subdivision, for repair, maintenance, and operation 
of the facility, and other expenses necessary to cure the 
cause of default; or 
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3. Proceed to enforce payment of such interest or principle or 
other amount then due and payable pursuant to applicable 
provisions of law or loan agreement. 

History: Effective June 1, 1990. 
General Authority: NOCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-17. Financing method. 

1. A loan shall be made for a period of time not to exceed twenty 
years or the design life of the wastewater treatment works 
facility, whichever is shorter. 

2. Interest on the loan accrues and must be paid as provided in 
the loan agreement. 

3. All repayment schedules must be established by the terms and 
conditions of the loan agreement. The repayment by the 
political subdivision of the loan will begin within one year 
after the project is capable of operation or: 

a. For special 
sufficient to 
spread in the 
and 

assessment warrants, upon a date which is 
allow time for special assessments to be 
tax levy year for the political subdivision; 

b. For revenue bonds, at the time specified in the respective 
loan agreement which shall reasonably attempt to begin 
after the project is in full operation. 

In all cases, repayments must begin within one year after the 
project is capable of operation. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NOCC 61-28.2-01 

33-35-01-18. Interest rate determination. The interest rate on a 
loan will be determined by the department with consultation from the 
financial agent and must be based on the combined costs related to the 
total financial state revolving fund loan package. The interest rates 
on individual loans may vary, however, the rate will not exceed the 
interest rate generally available for a comparable financing at the time 
the rate is established. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 
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33-35-01-19. Amount of financial assistance. A political 
subdivision may apply for any amount of financial assistance. The 
department may award less than the amount requested in the application. 
In determining the financial assistance for each political subdivision, 
the department may consider the proposed construction and the proposed 
project costs of such activities, the resources available to the 
department within the state revolving fund, and the ability to carry out 
the proposed project, including the ability to repay the financial 
assistance. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-20. Files and records. All files and records pertaining 
to the project must be maintained by the political subdivision 
throughout the project and made accessible to the department and the 
environmental protection agency and their agents according to state and 
federal law. These files and records must be retained by the political 
subdivision for at least three years beyond the term of the loan. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 

33-35-01-21. Reservation of rights. 

1. Nothing in this chapter prohibits a political subdivision from 
requiring more assurances, guarantees, indemnity, or other 
contractual requirements from any party performing project 
work. 

2. Nothing in this chapter affects the department 1 s right to take 
remedial action, including, but not limited to, administrative 
enforcement action and actions for breach of contract against 
a political subdivision that fails to carry out its 
obligations under this chapter. Any remedial action 
contemplated by the department or its financial agent will be 
coordinated with the best interests of the state revolving 
fund. 

3. Review or approval of facility plans, design drawings and 
specifications, or other documents by or for the department, 
does not relieve the political subdivision of its 
responsibility to properly plan, design, build, and 
effectively operate and maintain the treatment works as 
required by state or federal law, permits, the loan agreement, 
and good management practices. The department is not 
responsible for increased costs resulting from defects in the 
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plans, design drawings and specifications, or other 
subagreement documents. 

History: Effective June 1, 1990. 
General Authority: NDCC 61-28.2-01 
Law Implemented: NDCC 61-28.2-01 
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