




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































&7 corieclion pzogram" llte"8tTS sapezvision, 
ptevention , mrd ltealmenl setv:tces ptovided t-o yott"th having, 
0'1' potentially having, conflicts w±th the bw mrd families 
expetiencing patent child conflict bttt- who ha-ve JT"Ot be-en 
adjt1dicated tllll t1ly 0'1' delinqtlenl by the jtlvenile cotltt. 

9-:- "Commtlnity cottection ptogtam" mean-s a ptogtaftl wh±eh co11sisls 
o-f ofottr majoT components:- stat-e youth atllhotily, afletcate, 
ptevenlion. mrd inletstale compact on jtlveniles. Th±s ptogram 
provides rehabilitative services t-o predelinqtlent, delinqtlent, 
mrd tllllt11y yotllh . 

+e-:- 9. 11 Community home counselor 11 means a person who provides care, 
supervision, and training for chronically mentally ±ri clients 
individuals with serious mental illnesses in a community 
residential care facility, assists residents in reorientation 
to the community, and is responsible for the upkeep and 
maintenance of the facility. 

++-:- 10. 11 Community living 
responsible for the 
and treatment in 
chr onica11y inenta11y 
mental illnesses. 

supervisor 11 means a professional who is 
planning and implementation of training 
a community residential care facility for 

±ri clients i ndi vi dua 1 s with serious 

11. 11 Community residential service 11 means a service £-or ttre 
chronically mentally ±ri that provides twenty fot1r hot1r 
stlperv:ts:toJt. seven d-ays a week-; ±n transitional living mrd 
long term care facilities wh±ch provide r"'""11t'i" board, mrd 
training ±n da-±1-y living skills. Th±s service 'lrl-s-o inclt1des 
stlpporlive living. wh±ch provides htmnm service center staff 
t-o be available twenty fotlr ITottrs ±n Stlppor live ezn:"e'7 9n an 
individt1al basis, the stlpporlive living program ean provide 
r"'""11t';" board, mrd training ±n da-±1-y living skills variety of 
residential options which may include transitional living, 
supported living, cr1s1s residential, in-home residential 
services, and other residential services to assist an 
individual in becoming successful and satisfied in their 
living environment. 

+&:- 12. 11 Community supportive care service 11 means a volt1nteer program 
the use of noncenter staff to assist ttre chronically mentally 
±rr person individuals with serious mental illnesses to remain 
in the community. 

13. 11 Crisis residential services 11 means temporary housing to 
provide crisis intervention, treatment, and other supportive 
services to achieve stabilization and crisis resolution. 

14. 11 0SM f-H III-R 11 means the tirird edition third edition-revised 
of the diagnostic and statistical manual of mental disorders 
of the American psychiatric association. 
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15. 11 0epartment 11 means the department of human services. 

+6-:- "Bevelopmental disabilities "C"aSe management" lll'e'an"S acthdties 
ptovided to pexsons w-ith developmental disabilities wh±ch w±H 
assist them ±n gaining access t-o needed social, medical, 
educational, vocational, tesidential, mtd other Set vices -in 
the COIIIJIIUliily. 

~ "Bevelopmental disabilities "C"aSe managet" lll'e'an"S a ptofessional 
-in the £±e±d o-f developmental disabilities who ptovides 
professional C"8'S'e coordination a-imed rl' 
necessatSI community and institutional 
developmentallSI disabled individuals, wh±ch 
cootdination o-f vocational, psychological, 

accessing the 
Setvices fur 

includes the 
mtd medical 

assessments t-o p-l-an fur individual needs, the establishment o-f 
indio idual set vice plans, placement o-f indio iduals w-ith 
apptoptiate setvice ptovidets, and monitoting and teoiewing 
services provided. 

+e-;- 16. 11 Diagnosis 11 means the process of identifying specific mental 
or physical disorders based on DSM rrt +Axes f. Tf. TTf. ~ 
V+ III-R and ICB 9CH ICD-9-CM. 

+9-:- 17. 11 Educational programs" means planned, time-limited educational 
programs such as child management or parenting courses. 

rir:- 18 . "Emergency services" means a service that is available at all 
times to handle crisis situations. 

19. "Extended care services" means services provided to 
individuals to maintain or promote social, emotional, and 
physical well-being through opportunities for socialization, 
work participation, education, and other self-enhancement 
activities . Extended care services include partial care, 
community residential services, work skills development, 
community supportive care services, seriously mentally ill 
case management and aftercare services, and psychosocial 
rehabilitation centers. 

20. "Extended servi ces 11 means a federally mandated [34 CFR 
part 363.50(a)(2)] component designed to provide 
employment-related, ongoing support for individuals in 
supported employment upon completion of training. This may 
include job development, replacement in the event job loss 
occurs, and, except for those individuals with serious mental 
illness, must include a m1n1mum of two onsite job skills 
training contacts per month and other support services as 
needed to maintain employment. It may also mean providing 
other support services at or away from the worksite. 

21. "Group counse 1 i ng 11 or "group therapy" means a form of 
treatment in which a group of clients, with similar problems, 
meet with a counselor or therapist to discuss difficulties, 
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provide support for each other, gain insight into problems, 
and develop better methods of meeting their problems. 

22 . 11 Human service center 11 means a facility which was established 
in accordance with the provisions of North Dakota Century Code 
section 50-06-05.3 . 

23. 11 Human serv i ce council 11 means a group appointed in accordance 
with the provisions of North Dakota Century Code sect i on 
50-06-05.3. 

24 . 11 ICD 9CH ICD-9-CM 11 means the 1990 international classification 
of diseases (ninth revision, seventh edition) clinical 
modification. 

25 . 11 Individual counseling 11 or 11 individual therapy 11 means a form 
of treatment in which a counselor or therapist works with a 
client on a one-to-one basis. 

26 . 11 Individual service plan (ISP) 11 means a document wlriett 
describes service tTe"eds trf the developmentally disabled person 
8nd the 'S"C'''pe' trf ser v :tees to b-e provided. The individual 
service phm-; ±n conjunction rith an individual program pi-an 
~prepared by each provider, provides a compzehensive pi-an 

trf C"a'r'e"7 Th±s comprehensive pi-an trf eare identifies the 
services to b-e provided, the persons wiTo wrll- provide 
services, the Hnte period trf service provision, 8nd ttre 
frequency trf the service that identifies the serv i ces to be 
provided to mental retardation-developmental disab i l i ties case 
management clients. 

27. 11 Individual treatment plan (ITP) 11 means a docume nt which 
describes an individual plan of treatment or service for each 
client, including a description of the client's problems, 
goals, and objectives for treatment and of indiv i duals 
responsible for developing and implementing the plan. The 
individual program pi-an trf a developmentally disabled person 
constitutes ~ per son's indio idual treatment p-l:arr. The 
yo-ath service pi-an trf a person committed to the stat-e yo-ath 
authority constitutes ~ person's individual treatment p-l:arr. 

28 . 11 Individual with a serious mental illness 11 means a chronical ly 
mentally ill ind i vi dual as defined in subsection 0.1 of North 
Da kota Century Code sec t ion 57-38-01. 

29. 11 Individua l ized wr i tten rehabilitation program (IWRP) 11 means a 
statement of the client's rehabilitat i on goal and a detai l ed 
outline of the program to be followed in achieving the goal . 
The individualized written rehabilitation program i s not a 
contract, but is rather a tool in the rehabil i tation process 
used for i nformation, planning, and assessment purposes . It 
requ i res participatory planning by the counselor and t he 
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client to establish communication and a mutual understanding 
of the goals and the objectives. 

29-:- "Intake" lll'e"an'S an initial contact w±th i:tre client intended -e-o 
define and e"alaate i:tre ptesenting pxoblem and I1I'C!I'ke 
disposition -£01:' appxopxiale sex"ices. 

3-67 "Intex state compact on juveniles" lll'e"an'S an adminish ati"e 
tesponsibility established puxsaanl -e-o North Dakota Cenlaty 
eatte chaptex ~ and i:tre statates 'O'f other slates, -e-o 
pxocide pxocedaxes -£01:' pxoleclion 'O'f jaceniles whet are on 
pxobation, paxole, or xanaway statns and are ±n need 'O'f 
placement, snpexcision, and xetuxn home sexvices. 

-5-t-;- 30. "Medication review" means prescription monitoring and 
consultation to a client regarding the client's use of 
medication performed by a psychiatrist or medical doctor, or 
by a registered nurse or a licensed practical nurse under the 
direction and supervision of a psychiatrist or medical doctox 
physician. 

31. "Mental retardation-developmental disabilities case 
management" means activities provided to eligible persons with 
mental retardation-developmental disabilities which will 
assist them in ga1n1ng access to needed social, medical, 
educational, vocational, residential, and other services in 
the community. 

32. "Mental retardation-developmental disabilities case manager" 
means a qualified mental retardation professional who is 
responsible for providing a single point of entry, program 
coordination, and monitoring and review for assigned clients. 

3£--:- 33. "Multidisciplinary team" means at least two clinical three 
staff members representing two different professions, 
disciplines, or services. At least one of the three must be a 
psychiatrist or psychologist. 

~ 34. "Outreach" means the process of reaching into a community 
systematically for the purposes of identifying persons in need 
of services, alerting and referring persons and their families 
to the availability of services, locating needed services, and 
enabling persons to enter and accept the service delivery 
system. 

~ 35. "Partial care" means sext~ices, pxovided ±nor b-as-ed at a humcm 
sexvice centex, -e-o individuals center or community-based 
rehabilitative services provided to mentally ill persons to 
maintain and promote social, emotional, and physical 
well-being through opportunities for socialization, therapy, 
work participation, education, and other self-enhancement 
activities. 
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3-57 36. 11 Program 11 means an organized wtitten system of services 
designed to meet the service needs of clients. 

36-7 37. 11 Progress notes 11 means 
record which describes 
progress in treatment. 

the 
the 

documentation in 
client's progress 

the client's 
or lack of 

3-1--:- 38 . 11 Psychiatric evaluation 11 means the assessment or evaluation of 
a client by a psychiatrist. 

3-8-:- 39 . 11 Psychiatrist 11 means a physician, with three years of approved 
residency training in psychiatry, who is American board of 
psychiatry and neurology eligible, and who is licensed to 
practice medicine in the state of North Dakota. 

3-9-:- 40. "Psychological evaluation" means the assessment or evaluation 
of a client by or under the supervision of a licensed 
psychologist. 

~ 41. "Psychologist" means a professional who holds a doctor's 
degree in psychology and who is licensed by the state of North 
Dakota or who qualifies as a psychologist under North Dakota 
Century Code section 43-32-30. 

42. "Psychosoci a 1 rehabi 1 i tat ion center11 means a faci 1 i ty whose 
staff provide socialization, social skill building, 
information and referral, and community awareness for the 
purpose of enhancing the ability of individuals with serious 
mental illnesses to live in the community. 

"rt-:- "Psychosocial zehabilitation setoices" 1ft"e"Zm"S sezvices p1ovided 
t-o indi.,idnals t-o maintain or ptomot:e social, emotional, and 
physical well being thzouyh opportunities for socialization, 
W'O"rlc pazticipaliou, education, and -ottrer self enhancement 
acthit:ies. Psychosocial tehabilitatiou set .,ices inclnde 
paztial etrr"e7 comma11ity zesidenlial sezvices, eanployment: 
services, conniiunity suppotlive ezrre progzam, and aftercate 
pzogzam. 

~ 43. "Qua 1 i ty assurance" means a facility wide onyoiuy object he 
and systematic seties o-f activities for wh-±eh monit:ot and 
e.,alnat:e an ongoing process which systematically monitors and 
evaluates the quality and appropriateness of client care and 
other agency services, pto.,ide provides a method problem 
identification, pto.,ide provides corrective action if needed , 
and mouitot monitors outcomes. 

~ 44. "Regional aging services coordinator" means a person ass i gned 
responsibility to plan, develop, implement, and assess 
programs under the Older Americans Act . 

44r. 45. "Regional de.,elopmeutal mental retardation-developmental 
disabilities program administrator" means a professiona l -in 
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the fiei-d 'O'f de\1elopmental disabilities wh-o ±s tesponsible £or 
the deqelopment, monitoting, and cootdination 'O'f set\1ices t-o 
develop11entally disabled indio ±duals 'O'f rl-1- ~ 
Specifically, th±s position ±s tesponsible t-o manage and 
sapetvise the C"a'S'e management system, anthotize payntents £or 
set vice pxogzams, pto\1ide technical assistance 
consultation -t-o service providets, assist -in the development 
'O'f tTeW ptollidet facilities and set\1ices, cootdinate the 
tegional deinstitutionaliz:ation p-l-an-; and monitot the 
effectheness 'O'f sen ices designated by the regi ona 1 director 
who is responsible for the overall management and 
administration of the mental retardation-developmental 
disab il ities case management system. 

~ 46. 11 Regional director 11 means the human service professional who 
i s appo i nted by the executive director of the department to be 
responsible for the overall management and administration of 
the human service center . 

47. 11 Regional intervention service 11 means a service unit within a 
human serv i ce center which provides crisis intervent i on and 
support serv i ces in a community's as an alternative to state 
hosp i tal admission . 

~ "Regional ombudsmaJt" 'B pet SOil assigned 
tesponsibility t-o p-l-an-; de11elop, and maintain the N-orth Dakota 
long term c-are ombadsman program. 

~ 48. 11 Regi ona 1 representative of county soci a 1 services programs 11 

means a person , designated by the regional director of the 
human service center, to whom is delegated the responsibility 
for supervising and assisting with county social serv i ce board 
programs as assigned . 

~ "Residential set vices pto\1ided 'B 

tNenty fout !tout per day basis, including r0"'11t and boatd, t-o 
ttnwe"d pI e g nan t W'01Ite1t wh-o 'Br't uu ab 1 e t-o I em a in ±n ttre-ir own 

~Tom-e-s and wh-o 'Br't ±n ~ 'O'f ins h act ion and counseling t-o 
eope w-ith the ptoblems associated w-ith tmW't'd ptegnancy. 

49 . 11 Res identia l treatment team 11 means multidisciplinary staff who 
make decisions regarding admissions, treatment, training, and 
disposition of clients in the community residential service. 

50 . 11 Ri sk management 11 means an ongoing process of systematically 
reviewing the activit i es which monitor and evaluate the 
qua li ty and appropriateness of clients', staff, and visitors' 
sa fety and protection. 

5-e-7 51. 11 Serv i ce record 11 means a comp i lation of those events and 
proce sses that describe and document the evaluation , care, 
treatment, and service of the cl i ent . 
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5+-:- 52. 11 Staff growth and development orientation and inservice 
training 11 means professional growth activities orientation of 
new employees and inservice training of staff provided or 
approved by the department, and approved professional growth 
activities o-f individual rl1!'ff persons seeking t"O advance 
the±r own cateet goa-l-s and professional expertise. 

53-:- "State yottth authority" ~an administrative function o-f 
the department authorized by No-rth Dakota Cenlaty €o-de chaplet 
rr--r+ t-o provide treatment and rehabilitation services t-o 
delinquent and am uly yottth and the-±r families when the yottth 
are counnitted t-o ±t by juvenile coat ts o-f No-rth Dakota . 

~53. 11 Supervision of county social services 11 means the activities 
of supervision, consultation, evaluation, licensure, 
certification of various county social service programs, 
program planning, implementation, monitoring, receiving and 
reviewing reports, generation of statistical reports, staff 
development, and inservice training of county social service 
board staff and board members. 

54. 11 Supported living services 11 means services which are provided 
to individuals with serious mental illnesses in their chosen 
environment to assist and enhance their abilities to be 
successful and satisfied in their living environment. 
Services may include assessment, education and training, 
monitoring, financial assistance, advocacy, or other supported 
activities. 

55. 11 Transitional living 11 means the prov1s1on of meals and 
lodging-related services to an individual in a 
twenty-four-hour per day community-based living environment 
established for individuals who do not need the protect ion 
offered in an institutional setting, but are not yet ready for 
independent living. 

56. 11 Utilization review 11 means a program designed to ensure 
optimal allocation use of financial and clinical center 
resources to determine if generally accepted guidelines fur 
setoice utilization and duration professionally recognized 
standards are being practiced for service utilization. 

57. 11 Vocational adjustment counseling 11 means assisting the 

58. 

individual and family to understand and accept any physical or 
mental limitations placed on activities because of a 
disability. This includes working with the client, teacher, 
trainer, and employer to help the client learn adaptive 
behavior or techniques to attain the vocational objective and 
function appropriately in the family and community. 

11 Vocational 
acquisition 
vocational, 

assessment (diagnosis and evaluation) 11 means 
and analysis of medical, psychological , 

educational, and social information to determine 
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the effect of a handicapping condition on preparing for or 
obtaining employment. This also includes the medical and 
psychological consultations, as well as consultations with 
social workers, teachers, and employers, on behalf of a 
specific client. 

59. "Vocational rehabilitation administrator" means the 
professional responsible for the overall management and 
implementation of all vocational rehabilitation services 
within a region. 

60. "Vocational rehabilitation counselor" means the professional 
who provides vocational counseling and guidance, placement 
services, and assists physically and mentally handicapped 
persons to become vocationally competent. 

61. ~ acthit~" llle'atTS thetapentic training ±n connnunity 
snroival and pte-vocational skills. but do-e-s not l'ft'e81'l: 

"developmental work activit~" a-s i:hat term ±s defined ±n 
section 75 84 81 81. "Work skills development" means a range 
of services designed to assess clients• vocational strengths 
and weaknesses, provide prevocational skills training, job 
exploration, and followup. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NOCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-02. Administration. 

1. The regional director shall have direct responsibility for the 
overall management and implementation of services and programs 
of the human service center and must be a full-time employee. 

2. The regional director shall employ personnel who shall meet 
applicable federal and state laws, applicable rules, and 
applicable court orders. The employed personnel shall meet 
the criteria for employment as set forth by state merit system 
standards and the central personnel division. All human 
service center employees are department employees. 

3. The regional director shall develop an organizational chart 
which reflects the line of authority of staff . 

.r.- The tegional ditectot 'S'hrll- de-velop and implement -a wtitten 
p-:1:-an £-or -t:ne essential setoices -t:ne cenlet ptooides. -t:he ~ 
and objectives o-f -t:ne setoices, S"hrff positions designated t-o 
ptoo ide -t:ne set vices, anthot it~ and tesponsibility 0"'£ 
positions. and cootdinatiou o-f -t:ne set-vices rith 'O'ther 
setoices o-f -t:he center. 
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5-;- 4. Where necessary, the regional director may contract for 
services with nonemployees with the petmissiott O"f the 
exec nt i\1 e dit ectoi O"f the depaitment according to the 
de~artment•s ~olicies. 

6-;- Ttre Iegional dhectoi -sh-a-1± employ or contiact with a 
psychiah is t to be the medical dh ectoi ±n accoi dance with the 
policies O"f the depai tment. Ttre medical dhectoi -sh-a-1± 
pi ov ide consnl tat ion, tieatment, and psychiah ic evalnations 
£or clients at the htmran seivice centei and -sh-a-1± piovide 
±npttt ±n piogiam planning and development O"f seivices. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-04. Fiscal management. 

1. The regional director shall designate a business manager who 
shall oversee the financial management of the center. Ttre 
bnsiness office -sh-a-1± ab-ide by the policies and procednies O"f 
the depai tment and by ~ and fedet al raws, I nles, and 
regulations. 

2. Ttre centei -sh-a-1± have a foimal system O"f inteinal contiol ±n 
the handling O"f the centei's fiscal affahs. The business 
manager, or the business manager•s delegate, shall: 

a. Pre~are the biennial budget; 

b. Collect data for ratesetting purposes; 

c. Maintain the de~artmental data collection systems; 

d. Close audit recommendations; 

e. Timely and accurately res~ond to information requests; 

f . Su~ervise all assets, inventories, and receivables under 
the control of the human service center; and 

g. Manage day-to-day business affairs of the human service 
center including collection and ~ayment of bills 
consistent with the departmental manuals. 

3-7 Ttre centei -sh-a-1± folloti mannals or have gnidelines £or the 
follot~ing :-

a-:- Dndget piepaiation and development, wlrieh ±s the Iesnlt O"f 
a team effoit, wlrieh inclndes active paiticipation O"f 
pi ofessional staff. 
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b7 Fee f'O'r' sezuices schedule, including rat-e-s mrd chazges, 
wh±eh ±s a11ailable 'h7 cmy pezson ttp'On zequest. 

c-:- Authozizations mrd approvals f'O'r' puzchasing supplies, 
sezuices, mrd equipment, mrd an equipment inuentoty 
conhol pzogzam. 

d-:- Fiscal zepozts whidt are pzepazed as needed or zequesl:ed. 

e7 Accounts teceiuable policies, ptocedutes, and tepotls. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-05. Personnel policies and procedures. M-1- petsounel 
employed at the human set vice center 'ShaH- airi:de by the pet somtel 
policies and ptocedures established by the depat l:ment and the cenhal 
peuounel ditfision. Repealed effective December 1, 1991. 

Hi story: Effec 1: he Nov ember +; +9-&T-;­

General Authority: NBee 56 66 65.2 
Law Implemented: N&ee 56 66 65.2 

75-05-01-06. 
inservice training. 

Staff gtowth and development orientation and 

1. There must be a written plan for the orientation and 
011 the job inservice training of all new employees. 

a. The orientation program must be initiated upon employment 
and completed within thirty working days. 

b. The orientation program must include policies and 
procedures of the department and operations of the human 
service center, and any other information deemed necessary 
by the regional director and the supervisor of the person 
being employed. 

2. Employees of the human service center shall attend inservice 
training programs at the human service center as it pertains 
to their program and clients. 

3. All on the job orientation training and inservice training 
must be documented. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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75-05-01-07. Quality assurance. 

1. The regional director shall appoint a committee or an 
individual who is responsible for coordinating and monitoring 
the activities for the quality assurance program at the human 
service center. 

2. The committee's or individual's functions shall be to develop 
a written quality assurance plan which 1lltJ'St include is updated 
at least every two years and shall provide for, as a minimum, 
the following components: 

a. Client and~ staff, and visitor safety and protection (risk 
management)7, including, at least: 

(1) Infection control; 

(2) Compliance with the life safety code of the national 
fire protection association applicable to buildings 
under the center's control; 

{3} Protection of clients• rights as reguired b~ section 
75-05-01-09; 

{4} Internal and external disaster controls; and 

{ 5} Management of episodes of aggressive and violent 
client behavior in facilities operated by the center . 

b. Specifications ~the Use of appropriate methods for the 
performance eva 1 uat ion and utilization of personne 1 . 

c. A system for credentialing and granting or withholding 
clinical staff privileges. 

d . A utilization review program to eusure assure quality 
client care, which reviews appropriateness of admissions, 
services provided, duration of service, and 
underutilization and overutilization of personnel and 
financial resources and outcome or followup studies. 

e. A plan for the review of individual treatment and ser~ice 
pTan$ services provided. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05 . 2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-08. Data collection. There 1lltJ'St be a data collectiou 
system wtr±ett pzovides statistics t-o comply w±ttt th-e policies o-f th-e 
deparlmeut and 'State and federal Taws-. rules, and regulations wtr±ett 1lltJ'St 
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'Show-; at a minimum, the nnmbex trf clients sexved, typ-e trf sexvices, and 
xeasous for texmination trf senices. The centers must comply with the 
requirements of the department's data collection system which includes, 
but is not limited to, data concerning the number of clients served and 
the types of services received. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-09. Disaster pT-an Emergency management. 

1. The regional director shall adopt and maintain a written 
disaster emergency management plan which must provide provides 
crisis counseling for disaster emergencies in the counties and 
eooxdination with the N-orth Dakota division trf emexgeney 
management within the center's catchment area. 

2. The regional director shall adopt and maintain a written 
disaslex emergency management plan wh±eh must pxovide for 
disaslex emexgencies within the human service center and other 
facilities which are operated by the center. 

3. The emergency management plan must be available on the 
premises and clients must be instructed in its implementation 
when appropriate. 

4. Evacuation drills at the human service center and other must 
be conducted and documented yearly. Evacuation drills at the 
residential facilities which are operated by the center must 
be conducted and documented at least every six months. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-01-10. Clients' rights. 

1. The persons responsible for intake admissions shall provide 
all human service center clients, and families or guardians, 
as appropriate, with a written statement regarding the 
exercise and protection of the clients' civil rights. This 
statement must include the assurance of civil rights for all 
clients of the human service center regardless of the clients' 
race, color, religion, national origin, sex, age, political 
beliefs, or handicap in accordance with title VI of the Civil 
Rights Act of 1964, section 504 of the Rehabilitation Act of 
1973, the Age Discrimination Act, the Americans with 
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Disabilities Act of 1990, and the North Dakota Human Rights 
Act (North Dakota Century Code chapter 14-02.4). 

2. The clients, and families or guardians, as appropriate, must 
receive written information concerning their rights under each 
program within the human service center from which the client 
is receiving services. 

3. Each client, and family or guardian, as appropriate, will 
receive written information describing: 

a. The conditions under which a decision, action, or inaction 
may be appealed; 

b. The method of filing the appea 1 ; 

c. The various steps in the appeal; and 

d. The assistance which can be furnished in the preparation 
and submission of the appeal. 

4. The human service center shall provide assistance in obtaining 
protective or advocacy services, if needed and appropriate. 

5. Clients' rights will not be limited unless the limitation is 
essential to protect the clients' safety, the safety of 
others, or is determined to be of therapeutic value. The 
restriction will b-e imp letne n ted and doccunented follow the 
limitations and restrictions of the patient's rights according 
t-o tiTe p o licies o£ tiTe d e partment to North Dakota Century Code 
section 25-03.1-41. 

6. This article may not be construed as creating, for the benefit 
of a client, or a client's family or guardian, any civil right 
or other right. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: 
Administrative Code 
Standards. 

Regarding proposed amendments 
Article 75-05 Human Service 

to North Dakota 
Center Licensure 

Section 75-05-02-02 Physical environment: Provides for handicapped 
parking and that all buildings under control of a human service center 
must meet m1n1mum requirements in accordance with the Americans With 
Disabilities Act of 1990. Public restrooms and public telephones must 
be accessible to persons with disabilities. One telecommunication 
device for the deaf must be available. Drinking units must comply with 
the 1986 American National Standards Institute standards. 
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Section 75-05-02-04 - Motor vehicles: Requires that a vehicle be usable 
by staff who require special equipment in the operation of a motor 
vehicle for purposes of conducting center business. 

75-05-02-02. Thexapentic Physical environment. The human service 
center shall establish and maintain an environment that enhances the 
positive self-image of clients and preserves their human dignity. 

1. There must be outside parking which must be well marked with 
lighting for safety. There must be designated handicapped 
parking space available for staff, clients, and public usage. 

2. The human service center and all buildings under the control 
of the center shall meet the minimum requirements of North 
Dakota Century Code section 48-02-19 and shall provide 
accessibility to services in accordance with the accessibility 
requirements of section 504 of the Rehabilitation Act of 1973, 
as amended, and in accordance with the Americans With 
Disabilities Act of 1990. 

3. Waiting room and reception areas must be comfortable in their 
design, location, and furnishings, and must accommodate the 
client 1 s and staff 1 s needs. 

a. Restxooms wh±ch 'l!'r'e handicapped Public restrooms must be 
accessible must be to persons with disabilities, and 
available for clients, visitors, and staff. 

b. fit telephone £'-or ~ etd-1-s must be a~ailable £'-or client 
ttse7 A public telephone must be available for client use. 
In addition, a telephone must be available for handicapped 
clients which must not exceed forty-eight inches [1219.20 
millimeters] at the highest working part and must include 
amplification. One telecommunication device for the deaf 
must be available for hearing handicapped. 

c. Drinking units must be accessible eit:hex by t-m, physical 
location 0'1" by t-m, availability o-f dxinkiug Cttp'S to 
persons with disabilities and must not present a hazard to 
visually impaired persons, according to 1986 American 
national standards institute standards section 4.15. 

4. Direct outside air ventilation must be provided to all rooms 
by forced ventilation, air-conditioning, or operable windows. 

5. All furnishings must be clean, in good repair, and appropriate 
to the age and handicap disabling condition of clients 0'1"..1. 

staff, and visitors. 

6. Offices and group therapy or counseling rooms must be 
appropriately decorated, and furniture and equipment must be 
in good usable repair and must meet the needs of the clients 
and staff. The offices and group therapy or counseling rooms 
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must have ample room and furniture must be fully accessible to 
accommodate the client, family members, and guardian. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-02-04. Motor vehicles. The human service center shall 
assure the availability of a motor vehicle accessible to and usable by 
staff with disabilities who require special equipment in the operation 
of a motor vehicle and who are required to conduct center bus i ness in a 
motor vehicle. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: 
Administrative Code 
Standards. 

Regarding proposed amendments 
Article 75-05 Human Service 

to North Dakota 
Center Licensure 

Section 75-05-03-01 Acute treatment services: Requires the human 
service center to define and provide general outpatient services and 
implement programs for vulnerable children, adolescents, adults, and 
families who have problems. The section also provides that the human 
service center have an addiction service. 

Sect i on 75-05-03-02 Emergency services: With respect to emergency 
services, a complete list of community resources is required to be 
available to emergency service personnel and information about available 
resources and treatment services must be given to individuals receiving 
emergency services. 

Section 75-05-03-03 Extended care services: Psychosocial 
rehabilitation services are redesignated as extended care services . 
Care includes individual and group therapy. Attendance and cris i s 
situations are required to be documented in a client•s record. Wi th 
respect to community residential services, a human service. center shal l 
provide at a minimum two of the following options as delineated in this 
section: (1) transitional living services; (2) supported living 
services; (3) work skills development; (4) case management and aftercare 
serv i ces for individuals with serious mental illnesses; (5) commun i ty 
supportive care services; and (6) psychological rehabilitation centers. 

Section 75-05-03-04 Medications: This section recognizes that 
medication orders may be written not only by a physician, but also by 
some other professional licensed by the state and permitted by such 
license to write medication orders. Physician s orders must be signed 
and a record of the administration of the medication kept. An 
assessment to detect tardive dyskinesia must be administered to al l 
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clients taking antipsychotic medication where required. Human service 
centers are to have written policies and procedures for 
self-administered medication programs and document training received by 
the client. 

Section 75-05-03-05 Medical services: Outreach is redefined as 
medical services. The medical director must be a psychiatrist who is to 
provide consultation, treatment, and psychiatric evaluation for clients. 
Psychiatric services are to be available at a minimum of 160 hours per 
month. 

Section 75-05-03-06 - Community consultation and education: Requires a 
written plan for providing information to the public and local agencies 
concerning human service center services. A human service center is 
also required to respond to requests for educational presentations and 
inservice training for public and private agencies and to provide 
technical assistance to communities in assessing mental health needs and 
services. 

Section 75-05-03-07 Psychological services: Requires the regional 
director to employ psychologists and describes psychological services. 

Section 75-05-03-08 Regional intervention service: Requires the 
administration of a regional intervention system to assess all persons 
who are considering voluntary admission to the State Hospital and refer 
them to community-based treatment when available. 

75-05-03-01. Acute treatment and eare services. 

1 . There !IIU"S't be -an actrt-e t rea tmen 1:: and eare ser lJ ice ±n the human 
service center Outpatient services. 

r-:- 'freal::ment modalities -Hrat !IIU"S't be offered t'O' clients include, 
~ 1!tt"e 1 imi led 1:-o-; the follo1dng :- indh idual counseling and 
psSJ clwther apy, grottp counseling and psycho tlter apg, family 
therapy, 1nar ital therapy, and cltemo I:: her apy . 

3-:- Pd± treatment provided !IIU"S't be documented ±n the client•s 
1 ecor d. 

+-:-- The xegional director shaH employ clinical 'S"t1tff t'O' provide 
the actrt-e treatment and eare service. 

5-:- :Ptettte txeabnent and eare ser 11 ices !IIU"S't be available t'O' clients 
during the day and on: designated evenings. 

6-7 When appr opt ia te, access t'O' actrt-e h ea tment and eare set 11 ices 
!IIU"S't be lll'a:de aoailable t'O' clients ±n settings outside the 
human Service center, "S'ttCh a-s the client•s home and outreach 
offices. 
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T-:- When appt opt ia le, set vices pt o v ided by -Hte 'd'C'ttt-e lt eatment mtd 
c-are set~ice ITitt'St be cootdinaled with other pthale mtd public 
agettcies. 

a. Each human service center will define and provide general 
outpatient services to vulnerable chi ldren, adolescents, 
adults, elderly, and families who have problems as 
outlined in the document entitled, 11 Essential Services and 
Functions Regional Human Service Centers , revised 
August 19, 1990 11

• 

b. Each human service center shall develop polic i es and 
procedures for implementation of each program prov i ded by 
the center. 

c. Outpatient services must be available to clients during 
the da~ and on designated evenings. 

d. A 11 significant client contacts and treatment provided 
must be documented in the c l ient's record. 

e. When appropriate, outpatient services provided by acute 
treatment service must be coordinated with other private 
and public agencies. 

2. Addiction service. The human service center shall have an 
addiction service which meets the requirements of artic l e 
33-08, chapters 33-08-01 through 33-08-08, article 75-05, and 
North Dakota Century Code section 23-01-03. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-02. Emergency services. 

1 . The human service center shall maintain or contract for a 
twenty-four-hour emergency service. As a m1n1mum, telephone 
or face-to-face contact must be part of this service . Al l 
contacts must be documented . 

2. Emergency service personnel must be trained to handle cr1s1s 
situations . Training must include, but not be limited to : 
suicide intervention; violent behavior of clients ; and cr i s i s 
telephone calls . This training must be documented . 

3. m situations wh-ere face to face Face-to-face cris i s 
counseling ±s must be provided, ±t must be in an environment 
which is conducive to treatment and control of the client in 
~ the event of suicide or violent behavior. 
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4. Wh-en appt opt iate, emez gency set vices per sotntel 'SindT be 
responsible £or notifying -Hre client's family trf -Hre emergency 
and trf -Hre arrangements nnrd-e £or delivery trf the service. A 
complete list of community resources must be available to 
emergency service personnel and updated on an annual basis. 

5. En1er gency sei vice pei somtel rnttst b-e £trl+y info I med and aware 
o-f aH- agencies and organizations wh±eh provide setvices and 
emeigency seivice t"O people, inclading hospitals, cleigy, 
inpatient PI OQI dillS, T-aw enfot cement per SOillte}, and ambulance 
Any individual rece1v1ng emergency services must be given 
information about available resources and treatment services. 

H additional seivices 
~ been deliveied, the 
avail able any h ea lment 

'dre needed a-ft-er emeigency seivices 
htrntan seivice centei 'SindT 1ll1!ke 
wh±eh ±s needed by the client and 

wh±eh the centei noimally piovides . 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-03. Psychosocial Iehabililation seivices 
serv i ces . 

1. Partial care. 

Extended care 

a. The regional director shall designate a person who shall 
cooidinate, administei, and supervise the partial care 
service. 

b-:- The pailial eare seivice rnttst b-e -a fall lime piogiam w±th 
-a minim am o-f thh ty pi ogi ammed tTours per ~ offei ed 
dating the day and designated evening hours. 

C7 b. Treatment and training modalities offered to clients must 
include, but are not limited to: individual coanseling 
and psychotheiapy therapy; group coanseling and 
psycltotheiapy therapy; daily living skills training; and 
prevocational skills training-r W"''rlc activity, vocational 
coaJtsel ing, occapa t ional the I apy , and h aining -in the 
appropiiale nse o-f leisaie +±me . 

d7 c. An evaluation of the client's progress in partial care 
must be documented in the client's record on at least a 
monthly basis OT wh-en -a significant Hre event occuis . 
Attendance must be documented as it occurs . Crisis 
situations will be documented in the client's record at 
the first opportunity following the crisis. 
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e7 !ftre c enl e r srnri± employ st-aff 'h7 earry Ottt the func lions 
O'f a partial eare program. 

2. Community residential services. 

a . The regional director shal l designate a commun i ty l i ving 
supervisor ~t~o--~s~up~e~r~v~,~·s~e~--t~h~e~~c~o~m~m~u~n~i~t~y--~r~e~s~i~d~e~n~t~i~a~l 
services. 

b-:- When ordered by the client's physician , special d±et-s nnrst 

be made available 'h7 a±± clients O'f the community 
residential service. 

C'7 !ftre commu11ity resideutial ser1.1ice facility nnrst :-

B-e physically iutegrated -int-o the 
inter iot and extet iot featut es that 
and compatible 'h7 oth-er residences 
neiyhbothood, 

Commuttity rittr 
are comparable 

±n the uearby 

+r+ B-e readily accessible 'h7 an outdoor tecteatioual 
~ 

Have bedrooms wh±ch 
accommodate one or two 
provided w±th a bed 

are out s ide r0"'11I"S and nnrst 
clients . Each client nnrst be 
appropriate £or h±s s±re and 

weight, a clean , comfottable mattress , beddiug 
appzoptiale £or weathet and climate , and futniluze , 

ptivate times. 

d-:- Ttre tt ans it ioual 1 iv iug env it omnent nnrst :-

+++ N-ot hou-s-e nrore ttnm e±ght c 1 iett t s , 

+r+ Have the ab il it y 'h7 hou-s-e both lltdTe and female 
clieuts , whi±e bring maintained 'h7 accommodat e 
privacy £or iudhiduals , 

+37 Have bedt ooms on or above grad-e ~ w±th a minimum 
O'f eighty square ~ ~ square meters] per' client 
£or multiple sleeping r0"'11I"S and at f-east one hundred 
squate ~ t--9-:-r9 sqaaze melezs] in single bedrooms 
uuless a \1atiance has been granted by the department , 
and 

f-ir+ Pt o vide at f-east one £ttH batltr 00111 £or ev-ery fottr 
clients. 

e7 'fhe st-aff O'f the community residential serv:rce 'S'lnrl± have 
the following duties and responsibilities :-
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+++ TITe client's individual treatment p-l-an sha-l-t include 
±np'trt ~ the community home COUnSelOt S a-s wef± a-s 
the t esident ial h ea t1nent t-e1!mr.-

for+ An activity schedule £or e-aclt client lll'tt'St b-e 
available to the community home counselots -and lll'tt'St 
b-e implemented d-a-i-ly -and posted wh-en approptiate . 

+3-t TITe community home counselor ±s tesponsible £or 
maintaining an inventoty o-f the client's petsonal 
effects . 

+-lrt Ttre coiinnuJtity liv iny supervisor ~ appoint a 
commu11ity home counselor wfTo ±s responsible £or food 
putchasing, food storage, -and sanitary conditions £or 
food preparation . 

f5+ Make arrangements~ that the privacy -and individual 
rights o-f the clients are not inft inged ttp'011 by other 
clients. 

of-: TITe ttansitional living facility ~ comply rith the 
morl recent provxsxons o-f chapter ~ "Lodging Rooming 
Ho as e s " o-f the Hofe safe t y 'C'O'de-:-

g-:- Glients ±n the community residential service lll'tt'St b-e 
allowed home- visits wh-en appropriate -and a-s documented ±n 
the client's individual treatment }rl-an-;-

h-:- TITe client ' s family nmy v±s-±t the community tesidential 
facility Jut ing visiting hours except a-s conh aindicated 
by the indio idual h eatment }rl-an-;-

3-:- Work evaluation , job training , ·-and placement . 

-. Work evaluation , job training , -and placement lll'tt'St b-e 
pro11ided to or arzanged £or clients detezmined to b-e ready 

£or -and ±n 2Te"e"d o-f strdt s e 1 v ices . 

offeted to clients Services 
l imited t"C7 :-- assessment o-f 
weakitesses I elated 

lll'tt'St inc 1 a de , but are not 
clients' shengths 

employmeJtt, "Vocational 
counseling , prevocational ttaining, job development , job 
placen•ent , -and follow up. 

C'7 MT c l ie nt s wfTo tn!rv-e been p l aced on a job lll'tt'St b-e p 1 o o ide.d 
followup services . 

~ Aflercaze serv2ces. 

t egional dhectoz ~ designate an aftezcare 
coordinator . 

1224 



b7 The afletcate cootdinalot straH maintain ef-o'S'e eout:act 
rith the North Dakota state hospital ±n whale vet fashion 

±s apptoptiate t-o s-erve the clients a-s part 0'£ the 
continuum 0'£ ~ 0'£ clients. 

57 Community suppottive eare setvices. 

regional director sfraH designate 1! community 
suppottive ~supervisor. 

b-:- The counnuJtity supportive ~ supezvisot i:s responsible 
-fo-r the tectuitment anti ttaining 0'£ a±T 
suppotlive categivets. 

COhlliiUltilg 

e-:- Connnnnity suppot live categivet s shaH meet monthly rith tr 

designated clinical st-a-ff petsou -fo-r ea-s-e cousnltaliou anti 
telated mattets . 

b. The human service center shall provide or contract for, as 
a minimum, two of the following options: 

(1) Transitional living services. 

(a) Transitional living service facilities must: 

[1] Comply with the provisions of the chapter 
entitled "Lodging Rooming Houses" of the 
1985 life safety code. The community 
living supervisor shall assure that the 
appropriate officials provide onsite review 
and documentation of review once every two 
years; 

[2] House no more than fourteen clients; 

[3] Have the ability to house both male and 
female clients while accommodating privacy 
for individuals; 

[4] Provide at l east one full bathroom for 
every four clients; and 

[5] Have bedrooms which are outside rooms, 
accommodate one or two clients, provide 
each client with a bed appropriate for his 
or her size and weight , with a clean and 
comfortable mattress, bedding appropriate 
for weather and climate , and provide other 
appropriate bedroom furn iture. 

(b) The staff of the transitional living service 
facility shall: 
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(c) 

[1] Assure that the client's individual 
treatment plan includes input from the 
community home counselors as well as the 
residential treatment team. 

[2] Maintain an inventory of the client's 
personal belongings when the client enters 
the transitional living facility. 

A brochure of client's rights according to 
section 75-05-01-10 must be given to all new 
residents of the transitional facility upon 
admission. 

(2) Supported living services. 

(a) The human service center shall develop policies 
and procedures that will include, at a minimum, 
assurance that all local building and fire 
safety codes are conformed to and safe and 
sanitary conditions are maintained. 

(b) Human service center staff shall develop 
policies and procedures to assure that 
supportive living services are being provided in 
the client's residence. 

(c) An evaluation of the client's progress in 
supportive living services must be documented in 
the client's record at least on a monthly basis. 

(3) Crisis residential services. 

(a) Human service center staff shall develop 
policies and procedures to assure that safe and 
effective crisis residential services are 
provided. 

(b) Documentation of the individual's progress shall 
occur daily. 

3. Work skills development. 

a. The human service center shall either provide or contract 
for: 

(1) Methods to assess the abilities of individuals with 
serious mental illnesses as related to employment; 

(2) Prevocational skills development; 

(3) Job exploration; and 
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(4) Followup. 

b. The client 1 s progress in work skills development must be 
documented at least monthly. 

4. Case management and aftercare services for individuals with 
serious mental illnesses. 

a. Case management must be available to all eligible 
individuals with serious mental illnesses throughout the 
human service center•s catchment area. 

b. Case management for individuals with serious mental 
illnesses will be identified on the client•~ individual 
treatment plan and will be documented in the progress 
notes when it occurs. 

c. Aftercare services will be made available to all 
individuals with serious mental illnesses in an inpatient 
facility who are returning to the region after discharge. 
The regional director shall designate one or more staff 
members to provide aftercare services. 

d. The human service center will, through case management 
services, assure that extended services are provided for 
individuals with serious mental illnesses who have 
completed the training and stabilization components of the 
supported employment program and continue to require 
ongoing support services to maintain competitive 
employment. 

5. Community supportive care services. The human service center 
shall provide or contract with a private, nonprofit group to 
provide a community supportive care program. This program 
must include: 

a. Designation of an individual to serve as the community 
supportive care supervisor. 

b. · Assignment of responsibility to the community supportive 
care supervisor for the recruitment, scheduling, and 
training of all community supportive caregivers. 

c. Provision of companionship services for individuals with 
serious mental illnesses who have been referred by a 
multidisciplinary team. These services may include , but 
are not limited to: transportation; assisting in meal 
preparation; leisure activities; and assisting in shopping 
for food, clothes, and other essential items by community 
supportive caregivers. 

6. Psychosocial rehabilitation centers. 
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a. The human service center shall provide or contract for the 
operation of a psychosocial rehabilitation center. 

b. The psychosocial rehabilitation center shall: 

(1) Provide evening and weekend activities; 

(2) Be open seven days a week; and 

(3) Provide a minimum of forty hours of programming a 
week. 

c. The psychosocial rehabilitation center shall have an 
advisory council composed of client members. 

d. The regional director shall appoint a human service center 
staff member as a liaison between the human service center 
and the psychosocial rehabilitation center. 

e. The psychosocial rehabilitation center sha 11 provide 
written monthly activity reports to the human service 
center. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-04. Medication review Medications. 

1. The human service center shall have written policies and 
procedures designed to ensure assure that all medications are 
administered safely and properly in accordance with state 
1 aws. 

2. Medication orders must be written only by ph:ysicians a 
physician or other professional licensed by law and permitted 
by such license to write medication orders and who are in 
direct care and treatment of clients. 

3-:- Administration o-f sned±cations ~ he ±n accordance w±ttt stat-e 
raws-:-

-It-:- 3. There ~ he maintained a record All prescribed medications 
must be recorded in the client 1 s record o-f medication 
administered and prescriptions written. 

4. When medications are prescribed and administered by human 
service center staff, the physician 1 s orders must be signed 
and a record of the administration kept. 

1228 



5. There must be a system of checking to detect unhealthy side 
effects or toxic reactions. 

6. Medication storage areas must be well lighted, safely secured, 
and maintained in accordance with the security requirements of 
federal, state, and local laws. 

7. Each client who receives medication medications prescribed at 
a human service center must be informed of the benefits, 
risks' side effects' and potential effects Tf medications are 
not accepted consequences of medication noncompliance. At a 
minimum, ttr±s infozmed couseut a record that such information 
was provided must be made in a progress note written by the 
person prescribing physician the medication. A signed 
informed consent statement by the client is acceptable in 
addition to the progress note, but not in lieu of the progress 
note. The progress note must include: 

a. A statement that a discussion regarding medications 
prescribed ~ g±ven has occurred. 

b. A statement Documentation 
tardive dyskinesia ~had. 
occurred, if that is a 
antipsychotic medication. 

that a specific discussion of 
Tf the medication ±s an has 
potential side effect of the 

C. A statement that the pezsou appeaLs 'h7 be not competeut 'h7 
uJtdexstand the discussion regaxding medications Tf that -±-s 
the etl"S"€'7 If the client, in the opinion of the physician, 
±s not competeut 'h7 person prescribing the medication, 
does not appear to understand the discussion and g±ves 
consent, the progress note in the client's service record 
must document discussions with the client's guardian, the 
client's family, or other responsible individuals. 

8. When clients o-f connnanity zesidentia1 sezvices are not capable 
o-f the competent self adminishation o-f medication, a 
self administzation pzogzam w±l-1- be designed. When a clieut 
h1rs zeceived tzaining ±n self medication, ttr±s w±l-1- be 
docameuted ±n the clieut's clinical zecozd. An assessment 
instrument to detect signs of tardive dyskinesia must be 
administered to all clients every six months or as medica l ly 
indicated to clients every six months or as medical ly 
indicated to clients on antipsychotic medications for which 
tardive dyskinesia is a potential side effect. 

9. Each human service center shall have written policies and 
procedures for self-administered medication programs . 
Documentation of training received must be entered in the 
client's record. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
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General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-05. Ontxeach. Medical services. The regional director 
shall employ or contract with a psychiatrist to be the medical director. 
The medical director should provide consultation, treatment, and 
psychiatric evaluations for clients at the human service center and 
shall provide input in program planning and development of services. 
Psychiatric services must be available at a minimum of one hundred sixty 
hours per month. 

r. !fhe onl:teach setoice 'Sind± assist the people who h-zn,-e ptoblems 
or handicaps -in obtaining tho-s-e setvices by making tefetrals 
~ Xoerl pxo~idexs or by developing programs ~ 1l!'ee"':- tho-s-e 
needs. 

t:- H sexoices are developed -in the ontreach ptogxam, the 
setoices 'Sind± 1l!'ee"':- the standards o-f chapters 75 as 83 -and 
75 es s~t. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-06. Consnltation. Community consultation and education. 
The human service center shall: 

1. !fhe hmrran sex vice cent: ex 'Sind± maintain a consnll:ation 
service. Maintain a written plan for providing information to 
the general public and local agencies regarding center 
services. 

2. A r±st o-f qnalified staff' who emt pxo,ide consnltation ~the 
oaxioas commnnit~ gxonps or agencies l!l'l:t'St be maintained. Have 
a systematic approach for informing clients and agencies abOUt 
center services and how to access those services. 

3. Respond to requests for educational presentations and 
inservice training for public and private agencies as staff 
time allows or refer the requests to other community 
resources. 

4. Provide technical assistance to communities in assessing 
mental health needs and service options. 

5. Document the number of hours, clients, and type of activity 
spent on community consultation and education. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
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General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-07. Community education Psychological services. 

1. The htrntan service center 'Sind± maintain a community education 
service The regional director shall employ one or more 
psychologists who meet the requirements of North Dakota 
Century Code chapter 43-32. 

2 . The genet al pub} ic lllttSt be informed o£ ttre set vices o£ ttre 
httm1nt service center. Psychological services include: 
psychological evaluations, psychological consultations , and 
psychotherapy services. 

3-:- The htrntan setvice ceuter 'Sind± document the numbez, type-; and 
t-ime spent on community educational services . 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-03-08 . Regional intervention service. 

1 . The regional director shall designate staff to coordi nate , 
administer, and supervise the regional intervent i on system. 

2. The regional intervention service must assess all individua l s 
who are under consideration for voluntary admission to the 
North Dakota state hospital. 

3. The regional intervention service must 
appropriate community-based treatment in 
hospital admission when available. 

History: Effective December 1, 1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: 
Administrative Code 
Standards. 

Regarding proposed amendments 
Article 75-05 Human Service 

refer clients to 
1 i eu of state 

to North Dakota 
Center Li censure 

Section 75-05-04-01 -Admission process: Redefines intake as admis s ion 
process. Requires a signed application for services to be completed at 
the t i me of admission and outlines the admission process. 

Section 75-05-04-02 -Admission: Repeals a section previously deal i ng 
with the admission process. 
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Section 75-05-04-03 - Individual treatment plans: Redefines treatment 
and service plans as individual treatment plans. 

Section 75-05-04-04 - Progress notes: Requires that progress notes must 
include the client's progress towards meeting the goals of the 
individual treatment plan. 

Section 75-05-04-05 - Individual treatment plan review: Requires review 
of individual treatment plans at least every six months except for 
chronic cases which must be reviewed at least every 12 months. 

Section 75-05-04-06 Completion of treatment or services: Redefines 
case closure as completion of treatment or service and requires a 
treatment or service completion statement to be entered in a client's 
progress notes. 

Section 75-05-04-08- Records maintenance: Client's record is available 
not only to the client but to any person designated by the client in 
writing. 

75-05-04-01. Intake Admission process. 

1. The regional director shall designate intake admission 
personnel who are responsible for the initial contact with the 
client individual and family to define and evaluate the 
presenting problems and make disposition for appropriate 
services. 

2. If, in the judgment of the intake admission personne 1, the 
contact which has been made is of an emergency nature, the 
intake admission personnel shall comply with emergency service 
procedures. 

3. If, in the judgment of the intake admission personnel, the 
contact which has been made is not of an emergency nature, the 
intake admission personnel shall determine if the treatment or 
services required by the client individual and family can be 
appropriately provided by the center. Upon such 
determination, the intake admission personnel shall assure an 
appointment is scheduled w±Ht an appropriate "St-a-ff •nembex. 

4. A signed application for services must be completed at the 
time of admission. 

5. The initial admission process must involve a face-to-face 
interview with the clients and include the following: 

a. Statement of the presenting problems. 

b. Social history to include, when appropriate, family 
background, developmental history, educational history, 
and employment. 
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c. Medical history to include any relevant findings of 
previous physical or psychiatric evaluations, a list of 
the client•s current medications and allergies, and 
additional evaluations as deemed necessary. If the client 
is being considered for community residential services, a 
physical examination must have been completed within the 
last three months. 

d. Signed release of information form from the client and 
client•s parent or guardian when deemed necessary . 

6. Upon completion of the admission process, a provisional 
diagnosis must be made and a treatme~t plan developed. 

7. Within ten working days from date of admission, which is the 
time when the client and the staff member first meet to begin 
the admission process, a case staffing must be held with a 
multidisciplinary team to confirm or revise the diagnosis and 
treatment plan, or reassign the client to an appropriate 
member of the professional staff. 

8. If the client is being referred for community residential 
services, the client shall, if possible, visit the residential 
facility. If arrangements can be made, an overnight stay must 
be considered. 

9. If the human service center cannot provide appropriate 
services, the professional staff person shall document, in 
writing in the individual 1 s admission file, the reasons why he 
or she is not provided services. A professional staff person 
will, with the individual 1 s approval, assist him or her in 
referral to appropriate services. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-02. Admission. 

+:- The initial admission process sind± involve a face to face 
intet\1iew w±th the client. The admission pzocess 1ft'ttS't include 
the following:-

Social history t-o 
problems, family 

include, when appropriate. 
background, developmental 

educational hisloty, and employment . 

ptesenting 
hisloty, 

b-:- Medical history t-o include any relevant findings o-f 
previous physical 'V'r psychiatric evaluations, a H-st o-f 
the client's current medications and allergies, and 
additional evaluations as deemed necessary. H the client 
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±s bring considered £or COIRIIillJtity residential ser1nces, a 
physical examination lllttSt have be-en completed within the 
hst three months. 

c-:- A psychological evalcation, rl appropriate. 

d-:- An addiction evalcation, rl appropriate . 

e-:- fir. vocational assessment, rl the client mrs been employed, 
and rl appropriate. 

£-;- Signed release o-f information £o-rm £rom the client and 
client's pareut: or gnardian wtren deemed necessary . 

t:- Bp-on completion o-f the admission process, a diagnosis lllttSt b-e 
lll'8'de and a treatment or service p-l-an developed. 

3-:- A ea-s-e staffing lllttSt be lTe:h:i w±th a 1ncltidisciplinary temn t-o 
coJtfitm or revise the diagnosis and the treatment or serv:rce 
p-l-an or reassign the client t-o an appropriate member o-f the 
professional st-aff L-a-sed on the client's needs. 

~ H the client ±s bring referred £or community residential 
services, the client shall, rl possible, ririt the residential 
facility. H arrangements can be ntad-e-;- an overnight 'Stay lllttSt 
be considered. 

httnnrn sezvice center 
sezoices, the professional st-aff 

cannot 
pezso11 

provide appropriate 
shaH doccment, ±rt 

Mriting, ±rt the client's admission fif-e-; the reasons why the 
client ±s not eligible. The professional st-aff person riH 
contact the client within seventy tMo hours and assist the 
client ±rt referral t-o appr opt iate set vices. Repea 1 ed 
effective December 1, 1991. 

History: Effective Uovember h ~ 
General Authority: NB€€ 59 96 95.2 
Law Implemented: NB€€ 59 96 95.2 

75-05-04-03 . Treatment and service Individual treatment plans. 

1. Each client who has been admitted for service to the human 
service center shall have an individcaliz:ed individual 
treatment or service plan that is based on the admission data 
and needs of the client . 

2. Overal l development and implementation of the individual 
treatment or service plan are the responsibility of the 
professional staff assigned the client. 

3. The individual treatment or service plan must be developed in 
accordance with the following time lines: 
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a. Clients whose preliminar~ diagnosis indicates a mental 
disorder (based on DSM rH o-r ICD 9ctt DSM III-R or 
ICD-9-CM classification) or alcohol and drttg abu-s-e 
psychoactive substance use disorder or individual and 
family dysfunction shall have an individualized individual 
treatment plan (ITP) developed within bent~ ten working 
days from the day date of case assigmnent admirn on. 

b. Clients who are eligible for vocational rehabilitation 
services shall have an individualized i ndividual written 
rehabilitation program (IWRP). 

Clients wh-o are admit ted -for strl-e youth 
services shaTt have a youth service p±an +¥5P+ 
within rirly working days o-f admission. 

author it~ 
developed 

d-:- Clients wh-o are admitted -for developmental disabilities 
sezvices shaTt have an individual sezvice pi-an ~ 
within thix t~ calendar days o-f ad1nission . H additional 
developmental disabilit~ serv:xces are provided by ttre 
center. an individual program pi-an +TPP7 nn:rst he developed 
within thir t~ calendar days-:-

4. The individual treatment o-r serv:xce plan shall contain the 
name of the client, problems of the client, service strategies 
to resolve problems, goals and planned outcomes, service 
strategies. expected achievement dat-es o-f go-al-s and outcomes , 
staff responsible for service strategies, and signature of the 
case manager. In the case of clients who are eligible for 
medical assistance benefits, and receiv i ng clinic service, 
there must be documentation of physician approval . 

5. The professional staff member assigned the cl i ent sha l l rev i ew 
the individual treatment o-r service plan wi th the client and 
shall document such review in the client•s record. 

fr.- Ttte treatment o-r service pi-an shaTt include, ±f' appropriate , 
involving ttre family and significant othets i:n ttre tzealment 
o-r service o-f ttre client . 

History: Effective November 1, 1987 ; amended ef fective December 1, 
1991. 
General Authority: NDCC 50-06-05 .2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-04. Progress notes. Progress notes must be entered i nto 
the c l ient's service record and must include, after each visit , the 
cli ent's progress towards meeting the goals of the i ndividua l treatment 
o-r service plan . Partial care activities must be documented in the 
individual cl i ent's serv i ce record at least monthly . Group therapy 
progress notes must be documented ,in the i ndividual client's serv i ce 
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record at least weekly. The date, signature, and title of the staff 
member making an entry must be included with each entry. 

History: Effective November 1, 1987; amended effective December 1, 
1991 . 
General Authority: NDCC 50-06-05 .2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-05. Treatment and setvice Individual treatment plan 
review. Individual treatment plans and youth setvice p±ans mast he 

reviewed and evaluated by the professional st-a-ff member assigned the 
client and tin!t st-a-ff member's supervisot rl t-e1!'St every s-±x months 
a-ft-eT the development 'V"f the individual lt eatment p-l-an and youth set vice 
p-i-an-:- H ±t ±s detetmined ttmt ll client w±l-1- receive long term 
services, the individual treatment p-l-an mast he teviewed and evaluated 
rl t-e1!'St eTerY twelve months by the C1!r'S"e manager and the ea-se manager's 
supervisor must be reviewed at least every six months, except for 
chronic cases which must be reviewed at least every twelve months. The 
individual written rehabilitation program must be reviewed and evaluated 
at least every twelve months by the vocational rehabilitation counselor 
and the counselor's supervisor. The individual program p-l-an mast he 
reviewed and evaluated rl t-e1!'St every twelve months by the ea-se manager 
and the 'C'a"S'e manager's supervisor client. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-06. ~ closure Completion of treatment or service. A 
C1!r'S"e closnre sunnuary mast he entered ±n the client's tecotd within 
fifteen working days following the client's completion 'V"f treatment 0'1' 

trailling 8"S outlined ±n the client!s record. The summary mast include a 
br±ef' statement 'V"f the presenting problems, ll summary 'V"f the course 'V"f 
treatment or tzaining, diagnosis or clinical impressions 1!'t' t-ime o-f 
closure, reason 'f0'1' closure, and an aftercare 0'1' followup p-l-an 0'1' 

refetral. Tf appropriate. ~ closure 'V"f vocational rehabilitation 
recotds sh8±± he subject to federal ~ 

1. A treatment or service completion statement must be entered in 
the client•s progress notes when clients have not received 
treatment in six months or when termination is mutually agreed 
upon by client and service provider, or when it has been 
determined by a multidisciplinary team that a client no longer 
needs treatment or that treatment is inappropriate. 

2. When the service completion statement has been finalized, the 
closure must be entered on the data collection system. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
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General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-04-08. Records maintenance. 

1. The regional director shall designate a staff person who is 
responsible for the safekeeping of each client 1 s record. 

2. All data and 
confidential. 

information in the client•s record is 

a. Records must be maintained in accordance with federal and 
state confidentiality requirements. 

b. Upon written request, the client•s record is available to 
the client, or to any person designated by the client, for 
review unless a legally sufficient basis for denying the 
client access to the record has been established. The 
center shall establish policies which encourage clients to 
seek professional assistance while undertaking a review of 
records, and which prevent the alteration of any record 
during a review. 

3. The human service center shall comply with department policies 
and procedures concerning records management. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

AGENCY SYNOPSIS: Regarding proposed amendments 
Administrative Code Article 75-05 Human Service 
Standards. 

to North Dakota 
Center Licensure 

Section 75-05-05-01 Mental retardation - Developmental disabilities 
program - Case management: Redefines the developmental disabilities 
program as mental retardation - Developmental disabilities program­
Case management. Provides for designation of a regional mental 
retardation-developmental disabilities program administrator. Requires 
that case management services be provided in accordance with chapter 
75-04-06 and outlines written procedures to be maintained. 

Section 75-05-05-02- Vocational rehabilitation: Provides that a report 
of at least 10% of the vocational rehabilitation client files must be 
available to the regional director . Further requires that all 
activities be conducted in compliance with 34 CFR part 361. 

Section 75-05-05-03 Supervision and 
services: Requires that a 11 reports of 
neglect in a region be reviewed for 
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Administrative Code chapter 75-03-19. Requires a regional 
representative of county social services programs to assure county 
access to a multidisciplinary child protection team and that child abuse 
and neglect information be entered into a data base. Specifies that the 
regional representative monitor all foster care placements for children 
in accordance with federal law. Requires that the representative review 
all foster care placements with the appropriate permanency planning 
committee and issue approvals for placements. Specifies other duties of 
the regional representative including providing for regular inservice 
training with respect to foster care and deletes certain other duties of 
the regional representative. Requires the regional representative to 
review each adult family foster care licensing study; to approve or deny 
a license and, where appropriate, revoke a license; and to provide 
technical assistance and interpretation of policies, procedures, rules, 
and law related to adult family foster care licensure standards. 

Section 75-05-05-04 Community correction program: Repeals this 
section relating to the community correction program. 

Section 75-05-05-05 -Aging services: Specifies federal law applicable 
to aging services. Requires community education in gerontology. 

Section 75-05-05-06 Long-term care ombudsman program: Repeals this 
section concerning the employment of a regional ombudsman for long-term 
care facilities and requirements of the ombudsman program and staff. 

75-05-05-01. Mental retardation- Developmental developmental 
disabilities program- Case management. 

+-:- H the htmran service center operates developmental disability 
programs subject t-o licensure ttnder chapter 75 64 61, the 
center nm-st be accredited by the accreditation council T-or 
developmentally disabled persons ttS"±1Tg the nm-st recent 
standards applicable at the tinre o-f survey by the council. 

27 The regional director ~ designate a regional developmental 
disabilities program administrator. 

htmran sezvice center ~ provide C'a"S"e management 
services t-o eligible developmentally disabled persons. 

"d7 There nrttst be written procedures t-o provide T-or 
oppox tun it ies T-or the indio idual 01:' the indh idual' s 
family t-o request a change o-f the person responsible T-or 
coordinating the individual's service p-1-an-:-

tr.- The average caseload o-f the developmental disabilities 
C"Z!"S'e management tnri:t nrttst be no greater tinm "S"±x-ty clients 
p-er C1t'S'e' managet. 

e-:- The developmental disabilities ease manager assigned t-o an 
individual w±H be responsible T-or coordinating the 
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individual's OVeLall indhidua1 seLvice p-1-an-;-
developmental disabilities C'd'S'e manageL:-

++-}- At tends t-o the tutaT spech am o-f the individual's 
need-s including, bttt not limited to. housing, family 
zelationships, social activities, education, finance, 
employment, health (including special health needs), 
xectealion, mobility, pLotective sezvxces, and 
zecozds, 

+r+ Locales, obtains , d1Td cooLdinales SeLvices a-s heeded 
by the indio ±dual, 

t-5-7 Secures relevant d1!ta -from ottrer agencxes ptoviding 
seLvices. t-o maintain a caLLent individual seLvice 

+itt Pzovides documentation concexning coordination o-f the 
indio idual set vice p-hrn-1-

+5+ Visits eaetr o-f ttre peLsons on the C"d'S'e manageL's 
caseload at the-ir residences and day pLogLams a-s 
Lequhed by depaLlment policies d1Td pLoceduLes, 

+67 Reviews the individual pLogLam p-i-an pLepaLed by eaetr 
pLovideL t-o assuLe that ttre Lesulting compLehensive 
p-l-an o-f care identifies seLvices t-o he pLovided. ttre 
service pzovidet, ttre t-±nte o-f sezvice provision , d1Td 
ttre fLequencg o-f ttre seLvice, 

~ Inletvenes, when necessarJI, to assuze implementation 
o-f the indio ±dual seL vice p-hrn-1-

-f-8-7 Requests, when necessazy, teview 'O"f ttre individual 
seLvice p-i-an by the individual's inleLagencg t-e-a1Tr1-

+9+ Requests, when 
PLOgLam p-l-an by 
t-e-a1Tr1- d1Td 

necessaLg, Leview o-f the individual 
ttre indio idual' s inleL disc ipl inar g 

-f-HH- Initiates ttre hansfeL o-f ttre individual t-o another 
SeL vice or agency, when Stteh h ansfeL ±s appr opt iate 
t-o nre-et the individual's needs. 

1. The regional director shall designate a regional mental 
retardation-developmental disabiliti es program administrator . 

2. The average caseload of the mental retardation-developmental 
disabilities case management unit must be no more than sixty 
clients per case manager. 

3. Mental retardation-developmental disabilities case management 
services will be provided in accordance with chapter 75-04-06. 
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4. The center will maintain written procedures to provide for: 

a. Client admission. 

b. Assignment of a mental retardation-developmental 
disabilities case manager. 

c. A client or a client•s legal representative to request a 
change in case manager. 

d. Development of an individual service plan. 

e. The completion of program reviews. 

f. A regional referral committee to coordinate adult 
referrals. 

g. A regional review team to review out-of-home placement 
options for children. 

h. Interregional transfers. 

i. Case closings. 

5. A human service center that operates programs subject to 
licensure under chapter 75-04-01 must maintain a current 
license from the division of developmental disabilities for 
those programs. Programs in compliance with chapter 75-04-01 
will not be subject to human service center licensure 
standards. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-02. Vocational rehabilitation. 

1. The regional director shall designate a full-time vocational 
rehabilitation administrator. 

2. The vocational rehabilitation administrator shall establish 
annual goals and objectives identifying, as a minimum, the 
following: 

a. Number of clients to be served and rehabilitated; 

b. Major regional initiatives in service delivery; and 

c. Job placement activities. 
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3. The vocational rehabilitation administrator shall follow the 
appeals procedures outlined in chapter 75-01-03 and shall 
inform all clients or potential clients of the client 
assistance program . 

4. Client files must be monitored to assure appropriateness of 
services using the status life guidelines. 

a. At least ten percent of the client files will be reviewed 
annually using the case review schedule . A report of the 
results and recommendations of the review w±rr must be 
submitted available to the regional director:;- ±f 
teqaested. 

b. Tttere mttst he a tecotded contact rith '0'1" on behalf o-£ the 
client within the past ninety days unless the previous 
tecozdiny explains why a contact ±s not necessazy All 
activities from referral status to closure will be 
conducted in compliance with federal regulations [34 CFR 
part 361]. 

5. The vocational rehabilitation administrator monitors the 
encun1btance obligation of funds and bills paid to ensute 
assure that obligations o-£ available funds are appropriately 
expended or canceled. 

History : Effective November 1, 1987; amended effective December 1, 
1991 . 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-03. Supervision and direction of county social services. 

1. The regional director shall designate a regiona l 
representative of county social setvice services programs. 

2. With respect to child protective services, the regiona l 
representative shall: 

a . Review all reports of suspected child abuse and neglect i n 
the region and determine if they are investigated in 
accordance with North Dakota Century Code chapter 50-25 . 1 
and depattment policy chapter 75-03-19; 

b. Determine if the investigative completion time frames and 
appropriate ch i ld protective services are prov i ded i n 
accordance with chapter 75-03-19; 

c . Provide technical assistance in child abuse and neglect 
services; 
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d. Provide final determinations of probable cause or no 
probable cause for all child abuse and neglect cases in 
the region; 

e-:- Ref"er aH:- clt±rd abus-e and Jle g 1 e c t 'C'a"S"e"S' where th-ere ±s a 
ptobable ed'ttS"e determination t-o the apptoptiate ja11enile 
COUI t, 

£7 e. Provide investigative services for reports of 
institutional child abuse or neglect in the region; 

g-:- f. Establish and cha±r aH:- count~ or malticoanty clt±rd 
ptotection t-eams -in the Iegion and assaie that they 11re"e't­
at- ~ monthly Assure county access to a 
multidisciplinary child protection term; 

g. Assure that child abuse and neglect information is entered 
into date base; 

h-:- Maintain a tegional To-g concetning aH:- clt±rd abus-e and 
neglect repotts and the disposition 'O'f tho-se Iepotts, and 

±-:- h. Provide or arrange for an 
services for counties for 
service board staff. 

orientation 
appropriate 

in children•s 
county social 

3. With respect to foster care services for children, the 
regional representative shall: 

a. Monitor all placements and review all court orders for 
compliance with the prov1s1ons of Pablic haw 96 272 
title I of the Adoption Assistance and Child Welfare Act 
of 1980 [Pub. L. 96-272, 42 U.S.C. 670 et seq.] and 
section 427 of title IV-B of the Social Security Act [42 
u.s.c. 627]; 

Chair each county or multicounty permanency 
committee in the region and assure they 
conformance with section 75-03-14-06; 

planning 
meet in 

c. Review all foster care placements and pending placements 
with the appropriate permanency planning committee; 

d. Issue approvals for group and residential foster care 
placements for the region; 

Jr.- e. Review a 11 foster care grievances in the region to 
determine if they are carried out in compliance with state 
law and policy; 

e7 f. Maintain a regional log of all children in foster care; 
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Approve and arrange for specialized foster 
payments ptogtam therapeutic and shelter 
service payments for all appropriate cases in 

c-are setvice 
foster care 
the region; 

h. Apptove aH- tefeuals f-or group or tesidential fostet c-are 
placements f-or the tegion and teview rith the petmanency 
planning committee, and Develop and supervise special 
projects in the region; 

e7 i. Conduct an annual licensing study of each group home or 
residential child care facility in the region and forward 
the study and recommendation to the department; 

~ ~ Review each family foster care licensing study conducted 
in the region and approve, and issue the license, or deny 
the license and provide appropriate notice to applicant; 

k. Where appropriate, revoke foster care licenses and provide 
notice to the licensee; 

r.-1. Provide technical 
policies, procedures, 
care services7~ 

assistance and 
rules..t and laws 

interpretation of 
related to foster 

m. Provide or arrange for regular inservice training related 
to foster care issues for county social workers, division 
of juvenile services staff, and private agencies. 

~ W±th tespect to homemaket home health a-±d setoices, the 
tegional teptesentative shaH-:-

1r.' Conduct 'Bn annual atteH:t on ttre cettification o-f e-aeh 
county homemaket home health a-±d setoice and 'S'e'1Td 'S'ttCh 
tepott to the depattment no Tater tinm Becembet 
thitty fitst o-f ttre ye-ar pteoious to the effective date o-f 
the license, 

b-:- Ptooide technical assistance to counties tegatding aspects 
'O'f the homemakez home health a-±d sezvices, 

e-:- Pto,ide arzange f-or tt aining to new homenraket 
supezvisoxs ±n ttre region, and 

d-:- Serve on the county intetoiewing p-an-e± f-or the selection 
o-f aH- new homemaket and home health a-ide-s ±n the tegion. 

57 4. With respect to early childhood services (day care services), 
the regional representative shall: 

a. Approve, deny, or revoke all early childhood home, group, 
and center license applications, as well as license 
applications for preschool educational facilities, and 
provide formal notification to all applicants; 
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b. Provide technical assistance regarding 
procedures, rules, and laws for early childhood 
in the region; and 

po 1 i ci e s, 
services 

c. Provide or arrange for inservice training for early 
childhood licensing staff regionwide. 

&7 5. With respect to unmarried minor parent services, the regional 
representative shall provide technical assistance for services 
to unmarried minor parents. 

r. W±ttt :r:espect t-o work incentive p:r:og:r:am +WTN+ se:r:\lices, the 
regional :r:ep:r:esentative straH provide technical assistance £'0'1." 
the work incentit~e p10og:r:am. 

8-:- W±ttt :r: espec t t-o hom-e and COiiillltmit~ based se10 vices (IICDS) £'0'1." 
aged and disabled, the 10egional :r:ep:r:esentative sh-a-3±:-

a-:- A10 r auge £'0'1." or conduct tJ: aining 10 elated t-o hom-e and 
commonit~ based se10vices, 

Jr.- Pto\lide technical assistance and inteiOp:r:etation 'V"f 
policies, p:r:ocedu:r:es, roles, and ~ related to home and 
conunullity based set vices, 

e-:- t1ouitor ser11ices p:r:ovided and :r:ei111bursemeuts clain1ed tr1'T'der 
the hom-e and coumrunity based set\lices p:r:ogtalft, 

d-:- Resolve compliance disctepancies se:r:vices and 
:r: eimbu:r: sements tr1'T'der the hom-e and collnnunity based set vices 
ptogram, and 

'e'7 Act on indio ±dual C"a'r'e phm-s submit led £'0'1." services to b-e 
p:r: o o ided tr1'T'der the medicaid t~aive10 pt ogr an1 £'0'1." aged and 
disabled. 

97 6. With respect to crippled children's services, the regional 
representative shall: 

a. Provide technical assistance to 
staff in the administration of 
services; and 

county social service 
crippled children's 

b. Provide 10egional supenision Cooperate and coordinate with 
the department's division of crippled children's services 
and the county social service boards for the provision of 
all crippled children field clinics. 

7. With respect to adult family foster care licensure services, 
the regional representative shall: 

a. Review each adult family foster care licensing study 
conducted in the region and approve and issue the license, 
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or deny the - license and provide appropriate notice to 
applicant; 

b. Where appropriate, revoke adult family foster care 
licenses and provide notice to the licensee; and 

c. Provide technical assistance and interpretation of 
policies, procedures, rules , and laws related to adult 
family foster care l icensure standards . 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-04. Community correction program. The tegional dhectot 
~ designate a petson who ±s tesponsible -for the community cottection 
ptogtam. wtr±eh llll%'St include the following fottr lll"a"j-oT components :­
Repealed effective December 1, 1991. 

+-:- State youth authot ity (SYA). 

a-:- Al-l- youth c omm i tl e d +o state youth au tho 1 it y sind-}- h-1n-e a 
'V"Zrl-±d ecmrt 0"1"d-er £rom the o 1 ig ina t in g j u v en il e ecmrt -a£ 
jut isdiclion . 

client managemeJtl set vices sind-}- include the 

following:-

+1-t The admission ptocess nrtiri' involve a face to face 
intetview w-ith the youth and the youth's family when 
possible . 

+rt The admission ptocess llll%'St include obtaining an 
apptoptiate telease '0£ infotmation form £rom the 
pateuts, guardian, or Tegzd- custodian . 

+57 Th-ere llll%'St b-e a diagnostic testing and evaluation 
ptocess -for a-l-1- youth committed +o state youth 

authot ity by ptofessional staff within snty days -a£ 
tefettal a-s nnry b-e necessaty . 

~ The diagnostic testing and evaluation pt·ocess nrtiri' 
include a tepott wtr±eh nrtiri' b-e sent +o the committing 
juvenile ecmrt within t-en days -a-fter the completion 
~the evaluation. 

Th-ere llll%'St b-e a wt i tten youth set vice 
the diagnostic testing and evaluation 

phm b-a-s-ed on 
ptocess and 

completed within snty wotking days -a£ admission . 
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ffr+ :rhe yottth service p-hm nnrst include a placement 
choice wh-±ch ±s ±n the i-el!-st restrictive environment 
appropriate "foT treatment or rehabilitation, the nmne 
'V"f the youth, C'd"S'e status, i-e-g-aT status, presenting 
ptoblents, lteatmenl p-hm goa-l-s 'd1Td objectives, 
treatment program ptogress during pc!I"S"t- quarter ~ 
include action or 'Step's taken, stat-e yottth authority 
wozker 1 s recolnmeudalions, 'd1Td appropriate signatures 
+o include supervisor. 

f-T+ The yottth set v ice p-hm nnrst b-e t e v ie wed rl i-e-a-st 
eTeTY three months, howe~et, th±s p-hm m-ay b-e 

reviewed 'd1Td revised to reflect the ongoing treatment 
'd1Td t ehab il it at ion n-e-e-cts 'V"f the you lh. 

+&+ A written quarterly report nnrst b-e 'S'ent to the 
committing C"'1lTt on the cattent status 'd1Td progress 
'V"f e1tCh yottth committed to st-ate youth authority. 

A writteu commuJtily placement agteement 
completed 'd1Td revised a-s necessary "foT 
committed to stat-e youth authority. 

signed release o-f infotmation form £rom the 
patents, guardian, or Te-g-a-1- custodian stnrH b-e 

included ±n the tefettal ptocess "foT rl± yottth 
committed to st-ate youth authot ily who need lt ealment 
or thetapy wh-±ch the htt!tnm setvice centet does not 
provide . 

e-:- The htt!tnm service center stnrH provide C'8"S'e' management 'd1Td 
ttealment or tehabililalion services to rl± youth 

committed to stat-e youth aulhotily. 

d-:- St-ate yottth a a ll 1 o 1 i l y stl!ff stnrH lll'd'ke rl i-e-a-st one 
face to face 'd1Td one additional contact e-v-ery month "foT 
e-aeh youth 'd1Td fa1nily tesiding within the regional setvice 
m:-ea 'd1Td one co nl act e1tCh month "foT e1tCh youth 'd1Td family 
tesiding outside the tegional service -are-a-:-

e-:- A "S"tl!te youth aut! tot i l y stl!ff pet s 011 stnrH ~ on the 
petntanency planning committee "foT rl± youth committed to 
st-ate youth aulhot ily 'd1Td to b-e placed ±n fostet t:"dr'e7 

-f-7 !fhere nnrst b-e doc amen l a l ion that rl± yottth h-ave be1:m 
infot tned 'V"f the-iT e-:hr±-l- 1 igh l s 'd1Td pt o v ided mt expl an at ion 
a-s to why out of home placement ±s ±n the youth's b-est 
interest . 

r. Documentation ±n the youth's C'8"S'e' £±1-e nnrst include 
correspondence t-o youth, parents, C"'1lTt o-f jurisdiction, 
'd1Td oth-er coordinating agencies a-s appropriate. 

1246 



t-:- Bpon 1eceipt o-f a 1equest £rom th-e -state indushial school, 
wtri:clt ±s -in compl iauce w-ith th-e ca11 eut in te1 agency conh act , 
community co11ection p1og1am st-a-ff w±H p1ovide afte1ca1e 
se1,ices to rlT youth wh-o are committed directly to the -state 
iudush ial school by th-e cou1 t. 

3--7 Bpon 1efe11al o-f rlT youth wh-o h-av-e-; '0'1." who are likely to 
h-av-e-; conflicts w-ith th-e hr-. commau±t:~ cotzection p1 og1 a111 
rl-aff 'Sintl± plo,ide '0'1." artange Tor th-e pxovision o-f 
supel,ision, counseling, and t1eatment. 

4-:- Commutti ty cor t ec l iott program rl-aff 'Sintl± complete a placement 
and in,estigatiou 1epo1t. and 'Sintl± p1ovide C'd"S'e management '0'1." 

supexvisiou, counseling, and treatment 
wh-o ±s 1efe11ed th1ough an iute1state 
state. 

se1vices 'for any youth 

compact £rom anothe1 

History: Effective Noven1be1 h ~ 
General Authority: NBe€ 50 06 05.2 
Law Implemented: NBe€ 50 06 05 . 2 

75-05-05-05. Aging services. The regional 
designate a regional aging services coordinator. The 
service coordinator, or a designee, shall: 

director 
regional 

shall 
aging 

1 . Develop a plan of advocacy for services to older persons i n 
the region. 

2. Conduct public hearings: 

a . Concerning the state plan on ag i ng ; and 

b. Concerning the state funding plan for title III of the 
Older Americans Act Comprehensive Service Amendments of 
1973 [Pub. L. 93-29, 42 U.S.C. 3021 et seq.]. 

3. Publish and distribute information to older persons. 

4. Provide and document technical assistance to service providers 
on : 

a . Senior organ i zations' development and operation; 

b . Program and service development and implementation; 

c . Resource development; 

d . Funding requests under title III of the Older Americans 
Act Comprehensive Service Amendments of 1973 [Pub. L. 
93-29 , 42 U.S . C. 3021 et seq . ] ; 

e . Title III audit resolution; and 
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8-7 

.cr.-

f. Senior center acqnisitiou, renovation. and constrnction. 
Program and service accessiblity. 

5. Review and evaluate title III funding requests and grant or 
contract revisions for fiscal and programmatic accuracy and 
compliance with grant application and contracting 
requirements. 

6. Conduct and document formal onsite fiscal and programmatic 
assessments of all title III funded service providers. 

!:f-7- ~!onitor tire service and fiscal performance. dat-a o-f eaclt 
t±H:-e Hr fnnded service provider. 

7. Provide financial and or arrange for program training for 
title III funded service providers as appropriate. 

8. Promote Provide or arrange for community education and 
training in areas of gerontology. 

+&-:- 9. Implement and eoalnal:e outcomes o-f selected federal and state 
aging program initiatives included in the state plan on aging 
and evaluate the results of such initiatives. 

History: Effective November 1, 1987; amended effective December 1, 
1991. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-05-05-06. Long-term care ombudsman program. The regional 
dhecl:or o-f tire lnmtan service center 'S'lnrl-t employ a regional ombudsman 
-ftrr long term care facilities designated by tire executive director o-f 
tire department: and maintain a 'S"hrff who 'S'lnrl-i:- Repealed effective 
December 1, 1991. 

+:- 9-arry O'tt'l:- tire responsibilities assigned by tire st-at-e long l:erm 
care ombudsman -±n accordance w-ith N-orth Dakota Gentnry &o-d-e 
chapter 59 19.1. 

2;-:- ¥±s-it eaclt long term care facility in tire region. 

3-;- m tire in,estigal:ion and resolution o-f complaints l1l'1!tCh!: by 'O'r 

on behalf o-f long term care facility residents:-

a-:- Follow departmental procedures established -ftrr tire 
statewide nniform reporting system. 

b-:- F±l-e a eopy o-f tire 'f-ind C1!"S'e' c los nr e r ep or t w-ith tire 
statewide nniform reporting system. 

c-:- Maintain a filing system -ftrr tire purpose o-f documenting 
pertinent in forma 1: ion cancer tdng tire 'CC!l"S'e"':" 
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Identify document 
tesidents, and where within 

issaes affecting long tetm eare 
the aathotity of the tegional 

ombadsman, aet on tho-s-e 1ssaes. 

5-:- Ptooide t-o the pablic, infotmation and edacation on long tei111 
eare issaes. 

6-:- Reczuit:; select, ltain, and cetlify connnunity t~olunteez 

ombadsmen, and ptooide technical assistance and sapetoision t-o 
tiTe1!t7 

History: Effective November h +9-8-T-:­
General Authority: NB€€ 59 96 95.2 
Law Implemented: NB€€ 59 96 95.2 
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JANUARY 1992 

75-02-06-01. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. 11Accrual basis" means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. "Actual rate" means the facility rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. "Adjustment factors" means indices used to adjust reported 
costs for inflation or deflation based on forecasts for the 
rate year. 

4. 11 Admission 11 means any time a resident is admitted to the 
facility from an outside location, including readmission 
resulting from a resident being hospitalized. 

5. 11 A 11 owabl e cost" means 
appropriate adjustments 
regulations. 

the facility•s actual 
as required by medical 

cost after 
assistance 

6. 11 Chain organization" means a group of two or more health care 
facilities which are owned, leased, or, through any other 
device, controlled by one business entity. This includes not 
only proprietary chains, but also chains operated by various 
religious and other charitable organizations. A chain 
organization may also include business organizations which are 
engaged in other activities not directly related to health 
care. 
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7. 11 Community contribution 11 means contributions to c1v1c 
organizations and sponsorship of community activities. It 
does not include donations to charities. 

8. 11 Cost category 11 means the classification or grouping of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determination of rates. 

9. 11 Cost center11 means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
or type of activity into which functions of a facility are 
divided for purposes of cost assignment and allocations. 

10. 11 Cost report 11 means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

11. 11 0epartment 11 means the department of human services. 

12. 11 0epreciation 11 means an allocation of the cost of an asset 
over its estimated useful life. 

13. 11 0esk audit rate11 means the rate established by the department 
based upon a review of the cost report submission prior to an 
actual audit of the cost report. 

14. 11 0irect costing 11 means identification of actual costs directly 
to a facility or cost category without use of any means of 
allocation. 

15. "Ditect C!t1:"'e costs" nte1m"S the "C'O"St categor31 £or allowable 
musing and therap31 costs. 

+&-:- 11 Employment benefits 11 means fringe benefits and payroll taxes. 

t-r-7 16. 11 Established rate 11 means the rate paid for services. 

+a-:- 17. 11 Facility11 means a nursing facility not owned or administered 
by state government. It does not mean an intermediate care 
facility for the mentally retarded. 

11 Fair market value 11 means 
sold in the open market in a 
unrelated parties. 

value at which an asset could be 
transaction between informed, 

~ 19. 11 Freestanding facility 11 means a nursing facility .which does 
not share basic services with a hospital-based provider. 

£+-:- 20. 11 Highest market driven compensation 11 means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility. 
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£-2-:- "Inditect eare costs" llte"2m'S the 'C'O"St category for allowable 
admiuist:t at ion, plant, hoasekeeping, medical records, 
chaplain, pharmacl', 'd1Td dietary, exclusive o-f -f'O"'"d costs. 

21. 11 Hospital leave day 11 means any day that a resident is not in 
the facility, but is in an acute care setting as an inpatient. 

s-:- 22. 11 In-house resident day 11 for nursing facilities means a day 
that a resident was actually residing in the facility and was 
not on therapeutic leave or in the hospital. "In-house 
resident day 11 for hospitals means an inpatient day. 

~ 23. "Limit rate" means the rate established as the maximum 
allowable rate for a cost category. 

25-:- 24. "Lobbyist" means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
decisions made by the legislative council, and is required to 
register as a lobbyist. 

2-&7 25. "Medical assistance program" means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

~ 26. "Medical records costs" means costs associated with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

Z!-&:- "Other ditect eare costs" llte"2m'S the 'C'O"St category for 
allowable activities, social setvices, laundry, 'd1Td fu'O'd 
costs. 

£-9-:- 27. "Private room" means a room which is equipped for use by only 
one resident. 

3-tr.- 28. "Property costs 11 means the cost category for allowable real 
property costs and other costs which are passed through. 

0+-:- 29. "Provider" means the organization or individual who has 
executed the provider agreement with the department. 

-3-2-:- 30. "Reasonable resident-related cost" means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost-conscious buyer pays for 
a given item or services. 
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-3-3-:- 31. 11 Related organization 11 means an organization which a provider 
is, to a significant extent, associated with, affiliated with, 
able to control, or controlled by, and which furnishes 
services, facilities, or supplies to the provider. Control 
exists where an individual or an organization has the power, 
directly or indirectly, significantly to influence or direct 
the policies of an organization or provider. 

32. 11 Resident 11 means a person who has been admitted to the 
facility, but not discharged. 

~ 33. 11 Resident day 11 in a nursing facility means all days for which 
service is provided or for which pay~ent is ordinarily sought, 
including hospital, leave, and nord and leave days. The day 
of admission will be counted. The day of death will be 
counted, but not the day of discharge. 11 Resident day 11 in a 
hospital means all inpatient days for which payment is 
ordinarily sought. 

34. 11 Significant capacity increase 11 means an increase of fifty 
percent or more in the number of licensed beds or an increase 
of twenty beds, whichever is greater; but does not mean such 
an increase by a facility which reduces the number of its 
licensed beds and thereafter relicenses those beds, and does 
not mean an increase in a nursing facility•s licensed capacity 
resulting from converting beds formerly licensed as basic care 
beds. 

35. 11 Standardized resident day 11 means a resident day times the 
classification weight for the resident. 

36. 11 Therapeutic leave day 11 means any day that a resident is not 
in the facility or in a hospital. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-02.2. Direct care costs. Direct care costs include only 
those costs identified in this section. 

1. Therapies: 

a. Salary and 
and physical 
reported in 
direction of 

employment benefits for speech, occupational, 
therapists, or for personnel, who are not 

subsection 2, performing therapy under the 
a licensed therapist. 

b. The cost of noncapitalized therapy equipment or supplies 
used to directly provide therapy, not including office 
supplies. 
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c. Training which is required to maintain licensure, 
certification, or professional standards, and the related 
travel costs. 

2. Nursing: 

a. Salary and employment benefits for the director of 
nursing, nursing supervisors, inservice trainers for 
nursing staff, registered nurses, licensed practical 
nurses, quality assurance personnel, nurse aides, 
orderlies, and ward clerks. 

b. Routine nursing care supplies wh±eh are~ 

+++ ~ including items that are furnished routinely 
and relatively uniformly to all residents; ~ 
gowns, wat-er pitchers, basins, bedpans, etc-:-

+t+ ~ items stocked at nursing stations or on the 
floor in gross supply and distributed or utilized 
i ndi vi dually in sma 11 quantities; ~ alcohoL 
applicators, cotton balls, incontinent supplies, 
bandaids, antacids, aspirins, nonlegend -drugs 
ordinarily kept on ham:l-; suppositories, tongne 
depressors, sha111poo, deodorants, mouthwashes, 
kleenex, toothpaste, denture cleaner, etc-:-

+37 ~ and items utilized by individual residents 
which are reusable, vary by the needs of an 
individual, and are expected to be available in the 
facility,~ ±ce ha-gs-; bedrails, canes, crutches, 
walkers, traction equipment, other durable medical 
eqnipment and wheelchairs, except for motorized, 
heavy-duty, specialized wheelchairs purchased at a 
cost in excess of one thousand dollars, and 
wheelchairs other than the type normally provided by 
the facility. 

~ Ti:-ewrs wh±eh eonre within i:iTe definitions set -forth ±n 
i:iTe personal !t'e"e1i-s guidelines 'O'f the guidelines £or 
routine drugs, supplies, 
facilities 8S issued by 
division. 

and eqnip111ent £or unrsing 
Jlledical set vices 

c. Training which is required to maintain licensure, 
certification, or professional standards requirements, and 
the related travel costs. 

d. Routine hair care, including grooming, shampooing, and 
cutting. 

History: Effective 
General Authority: 

January 1, 1990; amended effective January 1, 1992. 
NOCC 50-24.1-04, 50-24.4-02 

1254 



Law Implemented: NOCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-02.6. Cost allocations. 

1. Direct costing of allowable costs will be used whenever 
possible. For facilities which cannot direct cost, the 
following allocation methods are to be used: 

a. For nursing facilities that are combined with a hospital 
or have more than one license (including basic care), the 
following allocation methods must be used: 

(1) Nursing salaries which cannot be reported based on 
actual costs are to be allocated using time studies. 
Time studies must be conducted at least semiannually 
for a two-week period or quarterly for a one-week 
period. The time study must represent a typical 
period of time when employees are performing normal 
work activities in each of their assigned areas of 
responsibilities. Allocation percentages based on 
the time studies are to be used starting with the 
next pay period following completion of the time 
study or averaged for the report year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies 
are not completed, nursing salaries will be allocated 
based on revenues for resident services. 

(2) Salaries for a director of nursing or nursing 
supervisors which cannot be reported based on actual 
costs or time studies must be allocated based on 
nursing salaries or full-time equivalents (FTEs) of 
nursing staff. 

(3) Staff development or inservice trainer salaries must 
be allocated ~ on salaties to nursing and 
therapies based on the ratio of nursing and therapy 
salaries to total salaries, to non-long term care 
based on the ratio of non-long term care salaries to 
total salaries, and to administratien based on the 
ratio of total salaries less nursing salaries, 
therapy salaries, and non-long term care salaries to 
total salaries. 

(4) Other nursing costs must be allocated based on 
resident days. 

(5) Therapy costs, other than therapy salaries and 
purchased services, must be allocated based on the 
ratio of therapy salaries and purchased services in 
the nursing facility to total therapy salaries and 
purchased services. 
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(6) Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

(7) Laundry costs must be allocated on the basis of 
pounds of laundry. 

(8) Activity costs must be allocated based on in-house 
resident days. 

(9) Social service costs must be allocated based on 
resident days. 

(10) Housekeeping costs must be allocated based on usable 
weighted square footage. 

(11) Plant operation costs must be allocated based on 
usable weighted square footage. 

(12) Medical records costs must be allocated based on the 
number of admissions or discharges and deaths. 

(13) Pharmacy costs for consultants must be allocated 
based on in-house resident days. 

(14) Administration costs must be allocated on the basis 
of the percentage of total adjusted cost, excluding 
property, administration, and chaplain, in each 
facility. 

(15) Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center will then be 
allocated using the methodologies set forth in this 
section for that particular cost center. 

(16) Chaplain costs must be allocated based on the 
percentage of total costs, excluding property, 
administration, and chaplain. 

(17) Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division. The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility. The 
facility must also provide a rationale for the proposed 
allocation method. Based on the information provided, the 
department will determine the allocation method that will 
be used to report costs. 
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c. Malpractice and4 professional liability insurance and4 
therapy salaries, and purchased therapy services must be 
direct costed. 

d. The costs of operating a pharmacy must be included as 
non-long term care costs. 

e. For purposes of this subsection, "weighted square footage" 
means the allocation of the facility's total square 
footage, excluding common areas, identified first to a 
cost category and then allocated based on the allocation 
method described in this subsection for that cost 
category. 

2. For nursing facilities that cannot directly identify salaries 
and employment benefits to a cost category, the following cost 
allocation methods must be used: 

a. Salaries, excluding staff development and inservice 
trainer salaries, must be allocated using time studies. 
Time studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period; The time study 
must represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies are. to be used 
starting with the next pay period following completion of 
time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed, salaries and employment benefits will be 
allocated entirely to the indirect care costs, if any of 
the employee's job duties are included in this cost 
category. Otherwise, salaries and employment benefits 
will be other direct care costs. 

b. Staff development and inservice trainer salaries must be 
allocated to nursing and therapies based on the ratio of 
nursing and therapy salaries to total salaries and to 
administration based on the ratio of total salaries less 
nursing and therapy salaries to total salaries. 

c. Employment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. Nursing facilities which operate or are associated with 
nonresident-related activities, i.e., apartment complexes, 
shall allocate administration costs as follows: 

a. If the costs of the nonresident-related activities exceed 
five percent of total nursing facility cost, exclusive of 
property, administration, and chaplain costs, 
administration costs must be allocated on the basis of the 
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percentage of total cost, excluding property, 
administration, and chaplain. 

b. If the costs of the nonresident-related activities are 
less than five percent of total nursing facility costs, 
exclusive of property, administration, and chaplain costs, 
administration costs must be allocated to each such 
activity based on the percent gross revenues for the 
activity is of total gross revenues; provided, however, 
that the allocation will not be based on a percentage 
exceeding two percent for each activity. 

c. If the provider can document, to the sati~faction of the 
department, that none of the nursing facility resources or 
services are used in connection with the 
nonresident-related activities, no allocation need be 
made. 

d. The provisions of this subsection 
activities of hospital and basic 
associated with a nursing facility. 

do not apply to the 
care facilities 

History: Effective January 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-03. Depreciation. 

1. Ratesetting principles require that payment for services 
should include depreciation on all depreciable type assets 
that are used to provide necessary services. This includes 
assets that may have been fully (or partially) depreciated on 
the books of the provider, but are in use at the time the 
provider enters the program. The useful lives of such assets 
are considered not to have ended and depreciation calculated 
on the revised extended useful life is allowable. Likewise, a 
depreciation allowance is permitted on assets that are used in 
a normal standby or emergency capacity. If any depreciated 
personal property asset is sold or disposed of for an amount 
different than its undepreciated value, the difference 
represents an incorrect allocation of the cost of the asset to 
the facility and must be included as a gain or loss on the 
cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation, including 
depreciation options made available for income tax 
purposes, are unacceptable. The method and procedure for 
computing depreciation must be applied on a basis 
consistent from year to year and detailed schedules of 
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individual assets shall be maintained. If the books of 
account reflect depreciation different than that submitted 
on the cost report, a reconciliation must be prepared by 
the facility. 

b. Providers shall project a useful life at least as long as 
the useful life guidelines published by the American 
hospital association. The provider may choose to use a 
composite useful life of ten years for all equipment and 
four years for vehicles. With the exception of assets 
purchased prior to July 1, 1989, all assets must be 
depreciated using the same methodology. 

3. Acquisitions. 

a. If a depreciable asset or special assessment has, at the 
time of its acquisition, a historical cost of at least one 
thousand dollars, its cost must be capitalized and 
depreciated over the estimated useful life of the asset. 
Cost during the construction of an asset, such as 
architectural, consulting and legal fees, interest, etc., 
should be capitalized as a part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 

·capitalized and depreciated over the remaining useful life 
of the equipment or building repaired or maintained, or 
one-half of the original estimated useful life, whichever 
is greater. 

4. Proper records will provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable 
resident-related cost. Tagging of major equipment items is 
not mandatory, but alternate records must exist to satisfy 
audit verification of the existence and location of the 
assets. 

5. For purposes of this chapter, donated assets may be recorded 
and depreciated based on their fair market value. In the case 
where the provider's records do not contain the fair market 
value of the donated asset, as of the date of the donation, an 
appraisal must be made. The appraisal will be made by a 
recognized appraisal expert and will be accepted for 
depreciation purposes. The facility may elect to forego 
depreciation on donated assets thereby negating the need for a 
fair market value determination. 

6. Purchase of a facility and its depreciable assets as an 
ongoing operation. 

a. Determination of the cost basis 
depreciable assets of an ongoing 
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whether or not the transaction is a bona fide sale. 
Should the issue arise, the purchaser has the burden of 
proving that the transaction was a bona fide sale. 
Purchases where the buyer and seller are related 
organizations are not bona fide. The cost basis of a 
facility and its depreciable assets acquired as an ongoing 
operation is limited to the lowest of the following: 

(1) Current reproduction cost of the assets, depreciated 
on a straight-line basis over its useful life to the 
time of the sale; 

(2) Price paid by the purchaser (actual cost); 

(3) Fair market value of the facility or asset at the 
time of the sale; 

(4) In a sale not bona fide, the seller's cost basis, 
less accumulated depreciation; or 

(5) With respect to sales made on or after July 18, 1984, 
the seller's cost basis less accumulated 
depreciation, plus recaptured depreciation. 

(6) In the case of assets which have been previously 
owned by a hospital, or facility, and for which such 
hospital or facility has received payment, for 
services provided to recipients of benefits under 
title XVIII (medicare) or XIX (medicaid) of the 
Social Security Act, at a rate which reflects 
depreciation expense concerning those assets, the 
allowable acquisition cost of such assets to the 
first owner on or after July 18, 1984. 

b. The seller shall always use the sale price in computing 
the gain or loss on the disposition of assets. 

c. Appraisal guidelines. To properly provide for costs or 
valuations of fixed assets, an appraisal will be required 
if the provider: 

(1) Has no historical cost records or has incomplete 
records of depreciable fixed assets; or 

(2) Prior to July 18, 1984, purchases a facility without 
designation of purchase price for the classification 
of assets acquired. Prior to having an appraisal 
made, the provider must inform the state that it 
intends to have the appraisal made. At this time the 
provider shall also set forth the reasons for the 
appraisal and will make available to the department 
the agreement between the provider and the appraiser. 
The appraisal agreement should contain the appraisal 
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date, the estimated date of completion, the scope of 
the appraisal, and the statement that the appraisal 
will conform to the current medicare regulation on 
principles of reimbursement for provider cost. 

(3) Limitation. With respect to purchases occurring 
before July 18, 1984, the department will recognize 
appraised value not to exceed cost basis for tax 
purposes. In a 11 cases of major change, proper 
authority for expenditure shall be obtained. 

7. For rate years beginning on or after January 1, 1990, the 
department will recognize for depreciation purposes the 
difference of the actual purchase price of building and 
equipment for nonrelated party purchases finalized before 
July 1, 1987, and the cost basis established at the time of 
purchase. The department will continue to use the useful life 
and the cost basis established at the time the purchases were 
made in determining the basis of depreciation for a facility 
purchased as an ongoing operation on or after July 1, 1987. 
No adjustments will be allowed for any depreciable costs that 
exceeded the basis in effect for rate periods prior to 
January 1, 1990. 

8. Recapture of depreciation. 

a. At any time that the operators of a facility sell an 
asset, or otherwise remove that asset from service in or 
to the facility, any depreciation costs asserted after 
June 1, 1984, with respect to that asset, are subject to 
recapture to the extent that the -sa 1 e or di sposa 1 price 
exceeds the undepreciated value. If the department 
determines that a sale or disposal was made to a related 
party, or if a facility terminates participation as a 
provider of services in the medicaid program, any 
depreciation costs asserted after June 1, 1984, with 
respect to that asset or facility, are subject to 
recapture to the extent that the fair market value of the 
asset or facility exceeds the depreciated value. 

b. The seller and the purchaser may, by agreement, determine 
which shall pay the recaptured depreciation. If the 
par ties t"O the 'S'a'i-e do not inform the depar tnrent 'O'f the-ir 
agreement depreciation recapture amount is not paid in 
full · to the department within thirty days after the date 
of the sale, the department will offset the amount of 
depreciation to be recaptured against any amounts owed, or 
to be owed, by the department to the seller and buyer. 
The department will first exercise the offset against the 
seller, and shall only exercise the offset against the 
buyer to the extent that the seller has failed to repay 
the amount of the recaptured depreciation, plus interest. 
If the depreciation recapture amount is not paid in full 
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to the department within thirty days of the date of the 
sale, interest on the depreciation recapture amount from 
the date of sale is due to the department in addition· to 
the depreciation recapture amount. The interest accrues 
at the rate at which interest accrues against the state of 
North Dakota, under the Cash Management Improvement Act of 
1990, [Pub. L. 101-453; 31 U.S.C. 6501 et seq.] for 
refunds of federal medicaid funds received by the state, 
but not repaid to the federal agency, or six percent per 
annum, whichever is greater. Depreciation recapture 
amounts and interest payments made thereon to the 
department and the cost of borrowing for the purpose of 
repaying recaptured depreciation and interest on 
recaptured depreciation are not costs which are related to 
resident care. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; January 1, 
1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-12. Offsets to cost. 

1. Several items of income, whether in cash or in any other form, 
will be considered as offsets against various costs as 
recorded in the books of the facility. Any income which is 
received by the facility, with the exception of the 
established rate, income from payments made under the Job 
Training Partnership Act, and income from charges to private 
pay residents for private rooms or special services, will be 
offset up to the total of the appropriate actual cost. If 
actual costs are not identifiable, income will be offset up to 
the total of costs described in this section. If costs 
relating to income are reported in more than one cost 
category, the income must be offset in the ratio of the costs 
in each cost category. These sources of income include, but 
are not limited to: 

a. 11 Activities income 11
• Income from the 

department and the gift shop will be offset 
costs. 

activities 
to activity 

b. 11 Dietary income". Amounts received from or on behalf of 
employees, guests, or other nonresidents for lunches, 
meals, or snacks will be offset to dietary costs. 

c. "Drugs or supp 1 i es i ncome 11
• Amounts 

employees, doctors, or others not admitted 
will be offset to nursing supplies. 

1262 

received from 
as residents 



d. 11 Insurance recoveries income 11
• Any amount received from 

insurance for a loss incurred shall be offset against the 
appropriate cost category, regardless of when the cost was 
incurred, if the facility did not adjust the basis for 
depreciable assets. 

e. "Interest or investment income 11
• Interest received on 

investments, except amounts earned on funded depreciation 
or from earnings on gifts where the identity remains 
intact, shall be offset to interest expense. 

f. 11 Laundry income 11
• All amounts received for services 

rendered to or on behalf of employees, doctors, or others 
will be offset to laundry costs. 

g. 11 Private duty nurse 
providing of a private 
nursing salaries. 

income 11
• Income received for the 

duty nurse will be offset to 

h. 11 Rentals of facility space income 11
• Income received from 

outside sources for the use of facility space and 
equipment will be offset to property costs. 

i. "Telegraph and telephone income 11
• Income received from 

residents, guests, or employees will be offset to indirect 
costs. Income from emergency answering services need not 
be offset. 

j. "Therapy i ncome 11
• Income from medica10 e p-art B -and 

k. 

outpatient all therapy services will be offset to therapy 
costs. H thelOapy income ±s not identified by SO\llOCe, aH 
t:he10 apy income wi±t be offset:. 

11 Vending income 11
• Income from the sale of beverages, 

candy, or other items will be offset to the cost of the 
vending items or, if the cost is not identified, all 
vending income will be offset to administrative costs. 

1. "Bad debt recovery11
• Income for bad debts which have been 

previously claimed shall be offset to administrative costs 
in the year of recovery. 

m. 11 0ther cost-related income 11
• Miscellaneous income, 

including amounts generated through the sale of a 
previously expensed or depreciated item, e.g., supplies or 
equipment, must be offset to the cost category where the 
item was expensed or depreciated. 

2. Payments to a provider by its vendor will ordinarily be 
treated as purchase discounts, allowances, refunds, or rebates 
in determining allowable costs even though these payments may 

· be treated as 11 contri but i ons 11 or "unrestricted grants 11 by the 
provider and the vendor. However, such payments may represent 
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a true donation or grant. Examples include, but are not 
limited to, when: (1) they are made by a vendor in response to 
building or other fundraising campaigns in which communitywide 
contributions are solicited; or (2) the volume or value of 
purchases is so nominal that no relationship to the 
contribution can be inferred. The provider must provide 
verification, satisfactory to the department, to support a 
claim that a payment represents a true donation. 

3. Where an owner or other official of a provider directly 
receives from a vendor monetary payments or goods or services 
for the owner's or official's own personal use as a result of 
the provider's purchases from the vendor, the value of such 
payments, goods, or services constitutes a type of refund or 
rebate and must be applied as a reduction of the provider's 
costs for goods or services purchased from the vendor. 

4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances, 
refunds, and rebates must be credited to the costs of the 
provider in accordance with the instructions above. These 
should not be treated as income of the central purchasing 
function or used to reduce the administrative costs of that 
function. Such administrative costs are, however, properly 
allocable to the facilities serviced by the central purchasing 
function. 

5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990i 
January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-12.1. Nonallowable costs. Nonallowable costs include, 
but are not limited to: 

1. Costs described as nonallowable under North Dakota Century 
Code section 50-24.4-07. 

2. Interest charges on fines or penalties, bank overdraft 
charges, and late payment charges. 

3. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campaigns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies. Where the breakdown of dues charged 
to a facility is not provided, the entire cost is 
nonallowable. 
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4. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., Lions, 
Chamber of Commerce, or Kiwanis, in excess of fifteen hundred 
dollars per cost reporting period. 

5. Home office costs which would be nonallowable if incurred by a 
facility. 

6. Stockholder servicing costs, including, but not limited to, 
annual meetings, annual reports and newsletters, accounting 
and legal fees for consolidating statements for security 
exchange commission proposes, stock transfer agent fees, and 
stockholder and investment analysis. 

7. Corporate costs which are not related to resident care, 
including reorganization costs, costs associated with 
acquisition of capital stock, and costs relating to the 
issuance and sale of capital stock or other securities . 

8. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes , 
located in resident accommodations, excluding common areas, 
which are furnished solely for the personal comfort of the 
residents . 

9. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose . 

10. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care. 

11 . Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility. 

12. Costs which are incurred by the provider•s subcontractors, or 
by the lessor of property which the provider leases, and which 
become an element in the subcontractor•s or lessor•s charge to 
the provider, if such costs would not have been allowable had 
they been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property; 
provided, however, that no provider shall have a particular 
item of cost disallowed under this subsection if that cost 
arises out of a transaction which was completed before 
July 18, 1984. 
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13. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises. 

14. Depreciation expense for facility assets which are not related 
to resident care. 

15. Nonnursing facility operations and associated administrative 
costs. 

16. Direct costs or any amount claimed to medicare for medicare 
utilization review costs. 

17. All costs for services paid directly by the department to an 
outside provider. 

18. Travel costs involving the use of vehicles not exclusively 
used by the facility are allowable only within the limits of 
this subsection. 

19. 

a. Vehicle travel costs may not exceed the amount established 
by the internal revenue service. 

b. The facility shall support vehicle travel costs with 
sufficient documentation to establish that the purpose of 
the travel is related to resident care. 

c. The facility shall document all costs associated with a 
vehicle not exclusively used by the facility. 

Travel costs other 
provided they are 
resident care. 

than vehicle-related costs are allowable 
supported, reasonable, and related to 

20. The fees paid to members of a board of directors for meetings 
attended must be allowed in an amount not to exceed the 
compensation paid, per day, to members of the legislative 
council, pursuant to North Dakota Century Code section 
54-35-10. No additional compensation will be allowed for 
service of employees on the board of directors. Travel costs 
associated with meetings of boards of directors are allowable 
to the extent such meetings are held in a location where the 
organization has a nursing facility. 

21. The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that benefits all 
eligible employees. 

22. Premiums for top management personnel life insurance policies, 
except that such premiums must be allowed if the policy is 
included within a group policy provided for all employees, or 
if such a policy is required as a condition of mortgage or 
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loan and the mortgagee or lending institution is listed as the 
beneficiary. 

23. Personal expenses of owners and employees, such as vacations, 
boats, airplanes, personal travel or vehicles, and 
entertainment. 

24. Costs which are not adequately documented. Adequate 
documentation includes written documentation, date of 
purchase, vendor name, listing of items or services purchased, 
cost of items purchased, account number to which the cost is 
posted, and a breakdown of any allocation of costs between 
accounts or facilities. 

25. The following taxes: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon. 

b. State or local income and excess profit taxes . 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc. Generally, these costs are either amortized over the 
life of the securities or depreciated over the life of the 
asset. They are not, however, recognized as tax expense. 

d. Taxes such as real estate and sales tax for which 
exemptions are available to the provider. 

e . Taxes on property which is not used in the provision of 
covered services. 

f. Taxes, such as sales taxes, levied against the residents 
and collected and remitted by the provider. 

g. Self-employment (FICA) taxes applicable to individual 
proprietors, partners, members of a joint venture, etc. 

26. The unvested portion of a facility 1 s accrual for sick or 
annual leave. 

27. The cost, including depreciation, of equipment which was 
purchased with funds received from a local or state agency, 
exclusive of any federal funds. 

28 . Hair care, other than routine hair care, when requested by a 
resident. 

29. The direct C"CTSt-s o-f opetating a phatmacy cost of education 
unless : 
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a. The education was provided by an accredited academic or 
technical educational facility; 

b. The expenses were for materials, books, or tuition; 

c. The employee was enrolled in a course of study intended to 
prepare the employee for a position at the facility, and 
is in that position; and 

d. The facility claims the cost of the education at a rate 
which does not exceed one dollar per hour of work 
performed by the employee in the position for which the 
employee received education at the facility 1 s expense, 
provided that the amount claimed per employee may not 
exceed two thousand dollars per year, or an aggregate of 
eight thousand dollars, and in any event may not exceed 
the cost to the facility of the employee•s education. 

History: Effective January 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-16. Rate determinations. 

1. Each cost category actual rate is calculated using the 
allowable historical operating costs and adjustment factors 
provided for in subsection 4 divided by standardized 
resident 1 s days for the direct care cost category and resident 
days for other direct care, indirect care, and property cost 
categories. The actual rate as calculated is compared to the 
limit rate for each cost category to determine the lesser of 
the actual rate or the limit rate. The lesser rate for direct 
care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care, indirect care, and property costs, and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. Incentives. For a facility with an acutal rate below the 
limit rate for indirect care costs, an amount equal to 
seventy percent times the difference between the actual 
rate, exclusive of inflation indices, and the limit rate, 
exclusive of cartent inflation indices for periods after 
the report year, up to a maximum of two dollars and sixty 
cents will be included as part of the indirect care cost 
rate. 

b. Operating margins. A facility will receive an operating 
margin of three percent based on the lesser of the actual 
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direct care and other direct care rates or the limit rate 
exclusive of current inflation indices. The three percent 
operating margin will then be added to the rate for the 
direct care and other direct care cost categories. 

3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by the nursing facilities. These 
statistics may be used to establish reasonable ceiling 
limitations and incentives for efficiency and economy 
based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of cost of comparable facilities 
and services and may be applied as ceilings on the overall 
costs of providing services or on specific areas of 
operations. It shall be the option of the department to 
implement the ceilings so mentioned at any time based upon 
the information available and under guidelines required 
within the regulations of title XIX. 

b. The department will review, on an ongoing basis, aggregate 
payments to nursing facilities to determine that payments 
do not exceed an amount that can reasonably be estimated 
would have been paid for those services under medicare 
payment principles. If aggregate payments to nursing 
facilities exceed estimated payments under medicare, the 
department may make adjustments to rates to establish the 
upper limitations so that aggregate payments do not exceed 
an amount that can be estimated would have been paid under 
medicare payment principles. 

c. Limits. All facilities except those facilities described 
in North Dakota Century Code section 50-24.4-13 will be 
used to establish a limit rate for the direct care, other 
direct care, and indirect care cost categories. This 
limit rate will be established using allowable historical 
operating costs for the report year ended dune~ +9&8 
base year, and adjustment factors for the rate year as set 
forth in subsection~ this subsection. The initial base 
year is the report year ended June 30, 1988. These limit 
rates may not be rebased prior to the rate periods 
beginning January 1, 1993. The department will review 
economic trends and factors affecting nursing facilities 
to determine when rebasing of the limits will occur. Base 
year costs may not be adjusted in any manner or for any 
reason not provided for in this subsection. 

(1) The limit rate for each of the cost categories will 
be established using the median rate for the 
appropriate cost category plus a fixed percentage of 
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the median rate. The fixed percentage is to be 
determined as follows: 

(a) Historical costs for June 30, 1988, as adjusted, 
will be used to set rates for all facilities in 
the direct care, other direct care, and indirect 
care cost categories. 

(b) The rates for each cost category will be ranked 
from low to high. The ninetieth percentile 
ranking will be determined for the direct care 
and other direct care cost categories, and the 
seventy-fifth percentile ranking will be 
determined for the indirect care cost category. 

(c) The fixed percentage will be determined by 
subtracting the median rate from the percentile 
ranking rate and dividing the difference by the 
median rate. 

(d) The fixed percentage established under 
subparagraph c of this paragraph will be used to 
determine limits if and when rebasing of the 
limit year occurs. 

(2) A facility who has an actual rate that exceeds the 
limit rate for a cost category will receive the limit 
rate. 

(3) For the rate years beginning January 1, 1990, and 
ending December 31, 1992, a facility whose actual 
rate exceeds the limit rate for a cost category will 
receive a percentage of the difference between the 
actual rate and the limit rate as follows: 

(a) For the rate year beginning January 1, 1990, 
forty-five percent of the difference will be 
included in the facility•s rate. 

(b) For the rate year beginning January 1' 1991, 
forty-five percent of the difference wi 11 be 
included in the facility 1 s rate. 

(c) For the rate year beginning January 1, 1992, 
twenty-five percent of the difference wi 11 be 
included in the facility 1 s rate. 

(4) The limit rates will be adjusted each year to reflect 
the latest available index of nursing facility costs, 
prepared by an independent economic forecaster, which 
is, to the extent reasonably possible, based on the 
actual historical increase or decrease in base year 
costs, and which is further adjusted to reflect the 
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forecasted increase or decrease in base year costs to 
the end of the rate year. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a. The department will utilize an independent economic 
forecast method of predicting the factors to be used to 
adjust historical allowable costs. Where possible, 
adjustment factors specific to North Dakota will be used 
to establish the adjustment for each rate year. If 
specific North Dakota data is not available, 
regional-specific or national data will be used to 
establish adjustment factors for each rate year. 
Individual adjustment factors for the cost components 
included in this subdivision will be calculated for each 
rate year. 

(1) Salaries. 

(2) Employment benefits. 

(3) Foods. 

(4) Utilities . 

(5) Drugs and nursing supplies. 

(6) Other costs. 

b. An adjustment factor will be separately calculated for 
direct care, other direct care, and indirect care costs 
based on the forecasted increase or decrease in the cost 
components for the eighteen months from the end of the 
report year to the end of the next rate year. 

b-:- BYe 'Sa1ll'e methodology riH be tl"S'e'1f t-o adjust the previous 
y eat ' s e s tab 1 is he d -1-±nri:t rate-s -for d it e c t e8'r'e'7 'Oth-er 
direct e8'r'e'7 'd1Td indirect eare costs. 

5. Rate adjustments . 

a. Desk audit rate. 

(1) The cost report will be reviewed taking into 
consideration the prior year•s adjustments. The 
facility will be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made . The department will review the 
information and make adjustments which are determined 
to be appropriate. 
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(2) The desk audit rate will be effective January first 
of each rate year and will continue in effect until a 
final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in North Dakota Century Code 
section 50-24.4-19. 

(4) No reconsideration will be given by the department 
for the desk rate unless the facility has been 
notified that the desk rate is the final rate. 

b. Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate will become the final rate. 

(2) The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of five cents 
per day or an aggregate of one thousand dollars for 
the facility, whichever is less, that are found 
during a field audit or are reported by the facility 
within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate ±n no later than the first day of the second 
month following receipt of notification by the 
department of the final rate and is not retroactive 
except as provided for in subdivision c of this 
subsection. 

(4) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures will be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
and resulting in a change of at least five cents 
per day will result in a change to the final 
rate. The change will be applied retroactively 
as provided for in this section. 

(b) Adjustments, errors, or omissions in excess of 
one thousand dollars for the facility found 
later than twelve months after the establishment 
of the final rate will be included as an 
adjustment in the report year that the 
adjustment, error, or omission was found. 
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c. Adjustment of the total payment rate. The final rate as 
established will be retroactive to January first of the 
rate year, except with respect to rates paid by 
private-paying residents. Rates paid by private-pay 
residents must be retroactively adjusted and the 
difference refunded to the resident, if the desk audit 
rate exceeds the final rate by at least twenty-five cents 
per day. 

6. Rate payments. 

a. The rate as established shall be considered as payment for 
all accommodations and includes all items designated as 
routinely provided. No payments may be solicited or 
received from the resident or any other person to 
supplement the rate as established. 

b. The rate as established shall be paid by the department 
only if the rate charged to private-pay residents for 
semiprivate accommodations equals the established rate. 
If at any time the facility discounts the private pay rate 
for those periods of time that the resident is not in the 
facility, the discounted rate will be the maximum 
chargeable to the department for the same service, i.e., 
hospital or leave days. 

c. If the established rate exceeds the private pay rate, on 
any given date, the facility shall immediately report that 
fact to the department and charge the department at the 
lower rate. If payments were received at the higher rate, 
the facility shall; within thirty days, refund the 
overpayment. The refund will be the difference between 
the established rate and the rate charged the private-pay 
resident times the number of medical assistance resident 
days paid during the period in which the established rate 
exceeded the rate charged to private-pay residents, plus 
interest calculated at two percent over the Bank of North 
Dakota prime rate on any amount not repaid within thirty 
days. The refund provision will also apply to all 
duplicate billings involving the department. Interest 
charges on these refunds are not allowable costs. 

d. Peer groupings, limitations, or adjustments which are 
based upon data received from or relating to more than one 
facility will be effective for a rate period. Any change 
in the data used to establish peer groupings, limitations, 
or adjustments will not be used to change such peer 
groupings, limitations, or adjustments during the rate 
period, except with respect to the specific facility or 
facilities to which the data change relates. 

7. Partial year. 
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a. For facilities changing ownership during the rate period, 
the rate established for the previous owner will be 
retained. The rate for the next rate period following the 
change in ownership will be established as follows: 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, a 
cost report for the period will be used. 

(2) For a facility with less than four months of 
operations under the new ownership during the report 
year, the rate established for the previous owner 
will be indexed forward using the adjustment factors 
as set forth in subsection 4. 

b. For an existing facilitJ w±t:h a: capacity incxease a:m:l £or 
a new facility, the department will establish a:n interim 
rat-e ~ ~ ette ht:mdted t-en pexcent o-f ttre six~iet:h 
pexcentile o-f ttre rates egua 1 to the 1 imit rates for 
direct care, other direct care, and indirect care rates 
rt'O't- ~ exceed ttre :H:m-it rat-e-. p-itts a:n amo tmt calc td a ted 
tt"S"ing paxagxaph ~ o-f subdivision e o-f subsection ~ o-f th±s 
sec~ion in effect for the rate year in which the facility 
begins operation, plus the property rate. The property 
rate will be calculated using projected property costs and 
certificate of need projected census. The interim rate 
will be in effect for no less than £our ten months and no 
more than fift:een eighteen months. Costs for the period 
in which the interim rate ±s rates are effective will be 
used to establish a: final ra:te rates, which will be 
limited to the lesser of the interim or actual ra:te rates. 
If the final rat-e rates for direct care, other direct 
care, and indirect care costs ±s are less than the interim 
ra:te rates for those costs, a retroactive adjustment as 
providea--for in subsection 5 will be made. No A 
retroactive adjustmeu~s adjustment to the property rate 
will be made £or to adjust projected property costs to 
actual property costs. For the rate period following 
submission of any partial year cost report by a facility, 
census used to establish rates for property and indirect 
care costs will be the greater of actual census or 
certificate of need projected census. 

(1) If the effective date of the interim rates is on or 
after the first day of March and on or before June 
thirtieth, the interim rates will be effective for 
the remainder of that rate year and will continue 
through June thirtieth of the subsequent rate year. 
The facility must file an interim cost report for the 
period ending December thirty-first of the year in 
which the facility first provides services. The 
interim cost report is due March first and is used to 
establish actual rates which ·will be effective July 
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first of the subsequent rate year. The partial year 
rates established based on the interim cost report 
will include applicable incentives, margins, 
phase-ins, and adjustment factors and will not be 
subject to any cost settle-up. The cost reports for 
the report year ending June thirtieth of the current 
and subsequent rate years will be used to determine 
the final rates for the period that the interim rates 
were in effect. 

(2) If the effective date of the interim rates is on or 
after July first and on or before December 
thirty-first, the interim rates will remain in effect 
through the end of the subsequent rate year. The 
facility must file a cost report for the partial 
report year ending June thirtieth of the subsequent 
rate year. This cost report will be used to 
establish the rates for the next subsequent rate 
year. The facility must file an interim cost report 
for the period July first through December 
thirty-first of the subsequent rate year. The 
interim cost report is due on March first and is 
used, along with the report year cost report, to 
determine the final rates for the period that the 
interim rates were in effect. 

(3) If the effective date of the interim rate is on or 
after January first and on or before February 
twenty-ninth, the interim rates will remain in effect 
through the end of the rate year in which the interim 
rates become effective. The facility must file a 
cost report for the period ending June thirtieth of 
the current rate year. This cost report will be used 
to establish the rates for the subsequent rate year. 
The facility must file an interim cost report for the 
period July first through December thirty-first of 
the current rate year. The interim cost report is 
due on March first and is used, along with the report 
year cost report, to determine the final rates for 
the period that the interim rates were in effect. 
The final rates will be limited to the lesser of the 
limit rates for the current rate year or the actual 
rates. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollars, and exclttdiug without a 
significant capacity iucteases increase, the rai:-e rates 
established w±rr be the for direct care, other~ direct 
care, and indirect care-rates~ based on the last report 
year, plus a property rate calculated based on projected 
property costs and census from the last report year, must 
be applied to all licensed beds. The projected property 
rate will be effective at the time the project is 
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completed and placed into service. The property rate for 
the subsequent rate year will be based on projected 
property costs and census imputed based on actual census 
on all licensed beds existing before the renovation, plus 
ninety-five percent occupancy of the increase in licensed 
bed capacity, rather than on property costs actually 
incurred in the report year. 

d. For a facility with a significant capacity increase, the 
rates established for direct care, other direct care, and 
indirect care, based on the last report year, must be 
applied to all licensed beds. An interim property rate 
will be established based on projected property costs and 
projected census. The interim property rate will be 
effective from the first day of the month beginning after 
the date in which the increase in licensed beds is issued 
by the department of health and consolidated laboratories 
through the end of the rate year. The facility must file 
an interim property cost report following the rate year. 
The interim cost report is due March first and is used to 
determine the final rate for property and to establish the 
amount for a retroactive cost settle-up. The final rate 
for property is limited to the lesser of the interim 
property rate or a rate based upon actual property costs. 
The property rate for the subsequent rate year will be 
based on projected property costs and census imputed as 
ninety-five percent of licensed beds, rather than on 
property costs actually incurred during the report year, 
and will not be subject to retroactive cost settle-up. 

e. For a facility which has no significant capacity increase 
and no renovations or replacements in excess of one 
hundred thousand dollars, the rates based on the report 
year will be applied throughout the rate year for all 
licensed beds. 

f. For a facility with a capacity increase occurring on or 
after January 1, 1990, but before July 1, 1991, and for a 
facility with a capacity increase which is not a 
significant capacity increase, occurring on or after 
July 1, 1991, but before January 1, 1992, a settle-up for 
property costs will be made. The settle-up will be based 
on property costs, actually incurred after the capacity 
increase was available for use, as reported in the cost 
report for the report year in which the costs were 
incurred. No settle-up will be made for costs incurred 
after December 31, 1991. Settle-up will occur within 
sixty days after both the cost report and a request for 
settle-up are received by the department. Any settle-up 
made before audit is subject to audit. The department may 
determine and make a settle-up after audit. 
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d7 ~ For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

8 . One-time adjustments. 

a . Adjustments to meet certification standards. 

(1) The department may provide for an increase i n the 
established rate for additional costs that are 
incurred to meet certification standards. The survey 
conducted by the state department of health and 
consolidated laboratories must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that wi ll be 
increased to correct the deficiencies cited i n the 
survey process. 

(2) The facility must submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health and consolidated laborator i es . 
The request must contain the fo l lowing information: 

(a) A statement that costs or staff numbers have not 
been reduced for the report year immediate ly 
preceding the state department of health and 
consolidated laboratories 1 certification survey . 

(b) The number of new staff or addit i onal staff 
hours and the associated costs that will be 
required to meet the certification standards . 

(c) A detailed list and implementation of any other 
costs necessary to meet survey standards. 

(3) The department will review the submitted information 
and may request additional documentat i on or conduct 
onsite visits . If an increase i n costs is approved , 
the established rate will be adjusted upward not to 
exceed the limit rate . 

(4) Any additional funds provided must be used 
accordance with the facility 1 s written request to 
department and are subject to audit. If 
department determines that the funds were 
utilized for the intended purpose, an adjustment 
be made in accordance with subsection 5. 
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b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet major unforeseeable expenses. Such 
expenses must be resident related and must be beyond 
the control of those responsible for the management 
of the facility. 

(2) The facility must submit a written request containing 
the following information to the medical services 
division within sixty days after first incurring the 
unforeseeable expense: 

(a) An explanation as to why the facility believes 
the expense was unforeseeable. 

(b) An explanation as to why the 
management believes the expense was 
managerial control of the facility. 

facility's 
beyond the 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

(3) The department will base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends. 

(4) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. 

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility's 
request to the department and are subject to audit. 
If the department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
that the facility cannot meet the minimum standards 
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through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document that based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day. 

(b) The facility shall document that all available 
resources, including efficiency incentives, if 
used to increase nursing hours, are not 
sufficient to meet the minimum standards. 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
m1n1mum standard if the adjustment is received. 
The plan must include the number and type of 
staff to be added to the current staff and the 
projected cost for salary and fringe benefits 
for the additional staff. 

(3) The adjustment will be calculated based on the costs 
necessary to increase nursing hours to the m1n1mum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase will be divided by standardized resident 
days and the amount calculated will be added to the 
actual rate . This rate will then be subject to any 
rate limitations that may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment will be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the actual cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement will be made. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990; 
April 1, 1991; January 1, 1992. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24 .4; 42 USC 1396a(a)(13) 
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TITLE 81 

Tax Commissioner 
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NOVEMBER 1991 

81-01.1-01-04. Audit requests - Enforcement. 

1. When the tax commissioner requests audit information be sent 
to the tax commissioner's office, such request must be in 
writing and the taxpayer has thirty days to respond. 

2. If, within thirty days, a taxpayer fails to respond, or fails 
to request and receive a written extension, the tax 
commissioner shall issue another written request, second 
notice, and allow the taxpayer thirty days to respond. If an 
extension has been granted, no second notice is required. 

3. If, within thirty days, the taxpayer fails to respond to the 
second notice, or fails to respond within the extension 
deadline, the tax commissioner shall issue a final notice. 
The final notice must inform the taxpayer that if the taxpayer 
fails to respond within thirty days, the tax commissioner may 
serve the taxpayer with a subpoena, issue a notice of 
determination based on the best information available, or, in 
the case of income tax, issue a nonreviewable determination. 
The notice must also specify that the taxpayer may, within 
thirty days after the final notice, request in writing that 
the tax commissioner issue a subpoena for the audit 
information. If the taxpayer requests a subpoena and the 
taxpayei ha-s signed -an extension o-f t-ime £OT making -an 
assessmettl, the tax commissioner shall issue the subpoena in 
lieu of issuing a notice of determination. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02, 57-01-11 

81-01.1-01-05. Time for completion of an audit. 
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1. The tax commissioner shall notify the taxpayer in writing if 
the tax commissioner is unable to complete a field or office 
audit within twelve months of the commencement of such audit. 
For purposes of this section, an office audit is commenced on 
the date the tax commissioner first makes written request for 
information. A field audit is commenced on the date the 
auditor begins the review of taxpayer•s records at the 
taxpayer 1 s place of business. 

2. If the tax commissioner issues a notice of determination later 
than twelve months after the commencement of a field or office 
audit, subsection 2 of section 81-01.1-01-09 applies. The 
twelve-month period is extended by any agreed upon extensions 
of time and by the time expended after the second notice 
provided for in section 81-01.1-01-04. 

3. Audits conducted by the multistate tax commission are not 
subject to the time deadlines set forth in subsection 1 or 2. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

81-01.1-01-13. Reaudit. 

1. Provided the statute of limitations remains open, the tax 
commissioner may reaudit years that were previously audited. 
Such reaudit is limited to issues and facts not previously 
audited. Documents previously supplied by the taxpayer may 
not be requested in future audits of the same year unless the 
taxpayer utilizes those documents as relevant to the new audit 
or the tax commissioner and taxpayer have otherwise agreed. 

2. The tax commissioner may not audit tax years previously 
audited if the purpose of ~ the reaudit is to examine 
issues which were assessed and-subsequently resolved in the 
previous audit. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NOCC 57-01-02 

81-01.1-02-02.1. 
granted. 

Complaint - Time for filing Extensions 

1. When a taxpayer is required to file an administrative 
complaint in response to a notice of reconsideration, the 
taxpayer shall file the complaint within thirty days of the 
notice. The taxpayer will be granted an automatic extension 
of thirty days to file a complaint, provided the taxpayer 
makes a request for extension within thirty days of the 
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notice. Further extensions are available at the discretion of 
the tax commissioner. 

2. When a representative of the tax commissioner files an 
administrative complaint pursuant to North Dakota Century Code 
section 57-39.2-15, ttre tmc commissioner srnrH fil-e the 
administrative complaint must be filed within nine months of 
the statement of grounds, plus mutually agreed extensions. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-05 

81-01.1-02-03. Notice of intent to proceed to hearing - Answer -
Time for filing. 

1. When a taxpayer files a complaint and requests a hearing, the 
tax commissioner must serve a notice of intent to proceed to 
hearing upon the taxpayer and upon a designated representative 
of the tax commissioner within thirty days from the date of 
service of the complaint. The designated representative of 
the tax commissioner must file an answer to the complaint 
within twenty days of receipt of the complaint and the notice 
o-f hearing. 

2. When a representative of the tax commissioner elects to file a 
complaint and requests a hearing, the tax commissioner must 
serve a notice of intent to proceed to hearing together with a 
copy of the complaint upon the taxpayer. The taxpayer must 
file an answer to the complaint within twenty days of service 
of the notice o-f hearing and complaint. 

History: Effective July 1, 1985; amended effective May 1, 1991_i 
November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-05, 57-01-02 

81-01.1-02-03.1. Rules governing administrative proceedings. The 
North Dakota Rules of Civil Procedure apply to all proceedings before 
the commissioner unless otherwise provided by a specific statute. 

History: Effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

81-01.1-02-04. Place of formal hearing. All formal hearings, 
regardless of the taxpayer's residence, must be held at the office of 
the tax commissioner or any other location in the State Capitol, 
Bismarck, North Dakota, as designated by the hearing officer. 
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History: Effective July 1, 1985; amended effective November 1, 1991. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

81-01.1-02-05. Appointment of hearing officer Powers. A 
taxpayer nray-; within thil:: ty days o-f '!:he filing o-f a con1plaint, reqaest 
ttrat '!:he i:-ax couuuissioner appoint an independent hearing officer. Bpon 
receipt o-f 'S't%C'h reqaest, '!:he tax commissioner straTi- appoint an 
independent hearing officer and straTi- SO' notify '!:he taxpayer and a 
representati~e o-f '!:he i:-ax couunissioner. H '!:he reqnest ±s nnrc:l-e a-ft-er 
thh ly days o-f '!:he filing o-f '!:he complaint, appointment o-f an 
independent hearing officer ±s discretionary w±th '!:he i:-ax commissioner. 

1. If a taxpayer requests an independent hearing officer within 
thirty days of the filing of a complaint, the tax commissioner 
shall appoint an independent hearing officer and shall notify 
the taxpayer and a representative of the tax commissioner. If 
no answer is filed, the tax commissioner may appoint an 
independent hearing officer or consider the matter a default 
matter and proceed accordingly. After the filing of a 
complaint, the service of a notice of intent to proceed to 
hearing, and the filing of an answer, the tax commissioner 
shall appoint an independent hearing officer no later than 
forty-five days before the hearing and shall notify the 
taxpayer and representative of the tax commissioner. 

2. A person appointed as a hearing officer may: 

+:- Ts-stte notice o-f hearing and specifications o-f issaes. 

t;- a. Issue subpoenas. 

57 b. Administer oaths. 

~ c. Regulate the course of the hearing to assure that it 
proceeds in an orderly fashion. 

57 d. Rule on offers of proof and receive relevant evidence. 

67 e. Elicit all facts necessary to clearly present the issues. 
The hearing officer may examine or cross-examine witnesses 
in order to develop and clarify the facts and issues. 

~ f. Exclude evidence which is cumulative or repetitious. 

&7 ~ Order or allow discovery proceedings and set and regulate 
time limits for obtaining and exchanging information. 

97 h. Hold appropriate conferences before or during hearing. A 
summary of the conference must be made by the hearing 
officer either in writing or orally as part of the hearing 
record. 
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+&7 i. Dispose of procedural matters and rule upon procedural 
motions. 

T+7 ~ Authorize any party to furnish and serve designated l at e 
filed exhibits within thirty days after the hearing is 
adjourned. 

+£7 k. Request or allow the filing of br i efs by the part i es and 
set a time limit during which the briefs must be filed . 

a7 f1l The hearing officer, at that officer 1 s discret i on, 
may extend the due date of the briefs for good cause . 
An extension must be requested and responded to i n 
writing. 

b7 L£2 Any party who does not file a brief on or before the 
init i al or extended due date forfeits the right to do 
so. 

+57 1. Allow any party to the proceedings to file proposed 
findings of fact, conclusions of law, and decision . The 
proposal must be filed with the tax commissioner wi thin a 
reasonable time after the date of the formal hear i ng . 

~ m. Grant or deny continuances or postponements . 

+57 n. Take any other action necessary to discharge the dut i es 
vested in the tax commissioner and the appointed hear i ng 
officer and which is consistent with the statutes and 
rules under which the tax commissioner operates. 

3. A person appointed as a hearing off i cer shall: 

a. Issue a notice of hear i ng and specification of i ssues . If 
the tax commissioner has already issued a specificat io n of 
issues, the hearing officer may amend it . 

+67 b. Issue pt o p osed recommended findings of f act and 
conclusions of law, and a recommended order . 

Hi story: Effective July 1, 1985; 
November 1, 1991 . 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 

amended effective May 1, 199li 

81-03-01 . 1-09. Requirement to report federal changes . 

1. The following prov1s1ons are applicable for purpo ses of 
i nterpreting subsection 1 of North Dakota Century Code sect io n 
57-38-34.4: 
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a. If a change or correction to federal taxable income or 
federal income tax liability is initiated by the United 
States internal revenue service, the change or correction 
must be reported to the commissioner even if it does not 
result in an underpayment or an overpayment of federal 
income tax. 

b. 11 Final determination 11 means a decision, action, or date 
from which no further action is taken by the taxpayer or 
the United States internal revenue service to resolve any 
dispute relating to the change or correction which was 
made to the taxpayer•s federal taxable income or federal 
income tax liability. A final determination has occurred 
if any of the following circumstances apply: 

(1) A taxpayer receives a notice or other correspondence 
from the United States internal revenue service which 
makes an adjustment to the taxpayer 1 s federal taxable 
income based on: 

(a) A mathematical or clerical error. 

(b) Any other change or correction where the 
taxpayer has paid or arranged to pay the 
underpayment of federal income tax, or where the 
United States internal revenue service has 
credited or refunded to the taxpayer an 
overpayment of federal income tax. A final 
determination does not occur, however, if a 
taxpayer pays the tax and then files a claim for 
credit or refund with the United States internal 
revenue service. 

(2) A taxpayer waives the restrictions on assessment and 
collection of all or any part of an underpayment of 
federal income tax by signing a federal form 870 or 
any other form prescribed for this purpose by the 
United States internal revenue service. A final 
determination does not occur with respect to any part 
of the underpayment which is not covered by the 
waiver. Where the signature of an authorized 
representative of the United States internal revenue 
service is required to execute this waiver, the date 
of final determination is when the taxpayer receives 
notice of the signing. A final determination does 
not occur, however, if a taxpayer pays the tax and 
then files a claim for credit or refund with the 
United States internal revenue service. 

(3) A taxpayer receives a federal statutory notice of 
deficiency and does not timely file a petition with 
the United States tax court for redetermination of 
the assessed underpayment of federal income tax. The 
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date of final determination is when the time period 
wi thin which to file the petit i on expires . A final 
determination does not occur, however, if a taxpayer 
pays the tax and then files a claim for credit or 
refund with the United States internal revenue 
service. 

(4) A closing agreement is executed pursuant to United 
States Internal Revenue Code section 7121 [26 U.S.C. 
7121]. The date of final determination is when the 
taxpayer receives notice of the signing of the 
closing agreement by an authorized representative of 
the United States commissioner of internal revenue. 

(5) A federal court of law issues a decision which i s not 
appealed or is not subject to appeal . 

(6) A federal court of law approves a voluntary agreement 
stipulating final disposition of a case. 

(7) If a taxpayer files a claim for credit or refund of 
all or any part of an underpayment of federal income 
tax, as described in paragraphs 1, 2, or 3 of this 
subdivision, a final determination has occurred i f 
any of the following circumstances apply: 

(a) The taxpayer receives notice of the disallowance 
of the claim for credit or refund from the 
United States internal revenue service and the 
taxpayer does not appeal the disallowance or 
file a suit for refund. 

(b) The taxpayer receives notice of the allowance of 
the claim for credit or refund from the United 
states internal revenue service. 

(c) Receipt of the refund from the United States 
internal revenue service , if no prior notice is 
received. 

(d) The provisions of paragraphs 4, 5, or 6 of th is 
subdivision apply. 

2. The following prov1s1ons are applicable for purposes of 
interpreting subsection 2 of North Dakota Century Code section 
57-38-34 . 4: 

a. If a taxpayer initiates the filing of the amended federa l 
i ncome tax return , the taxpayer must also file an amended 
state income tax return even if it does not result in 
payment of additional tax. 
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b. To request a credit or refund of tax, a taxpayer must file 
an amended state income tax return either within the time 
period prescribed in subsection 1 of North Dakota Century 
Code section 57-38-40 or within the ninety-day time period 
prescribed in subsection 2 of North Dakota Century Code 
section 57-38-34.4. 

History: Effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-34.4 

81-03-04-01. Corporation required to report and pay estimated 
tax, penalty, and interest - Refund of overpayment. 

1. Any corporation may elect to file a declaration of estimated 
income tax with the tax commissioner. 

2. A corporation shall file a declaration of estimated tax with 
the tax commissioner if: 

a. The corporation's previous year's state income tax 
liability exceeded five thousand dollars; and 

b. The corporation reasonably expects the 
income tax liability to be in excess of 
dollars. 

current state 
five thousand 

3. For the purpose of this section, tax liability is defined as 
the amount of North Dakota tax due computed after the 
application of allowable credits and before the application of 
estimated payments. 

4. When making the declaration, a corporation has the option of 
basing the estimation on the tax liability for the previous 
year or on an estimate of the liability for the current tax 
year. 

5. The declaration of estimated tax must be filed on or before 
the fifteenth day of the fourth month of the current corporate 
tax year. The original declaration may be amended by filing 
an amended declaration any time before the fifteenth day of 
the first month of the tax year following the current tax 
year. 

6. A corporation shall pay the estimated tax liability in four 
equal installments payable on the fifteenth day of the fourth, 
sixth, and ninth month of the current tax year and the 
fifteenth day of the first month of the following tax year. 
As an alternative to paying in quarterly installments, a 
corporation may pay the entire estimated amount on the 
fifteenth day of the fourth month of the current tax year. 
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7. For taxable years beginning after December 31, 1986, the 
prov1s1ons for recurring seasonal income as provided in 
section 6655(e) of the Internal Revenue Code ±s are recogn i zed 
for state income tax purposes. 

8 . For taxable years beginning after December 31, 1990, the 
provisions for the annualized or adjusted seasonal method of 
determining estimated income under section 6655 of the 
Internal Revenue Code are recognized for state income tax 
purposes. 

9. Penalty and interest apply in the following conditions : 

a . A corporation did not timely file a declaration of 
estimated tax. 

b. A corporation did not pay the estimated tax on or before 
the quarterly due date. 

c. The quarterly est imated payments were underpaid by more 
than ten percent of the actual tax liability for the 
current tax year divided by four. However, no penalty or 
i nterest will apply if the quarterly estimated payments 
equaled the previous year 1 s total tax divided by four. 

97 10. Interest is computed from the due date of the quarterly 
installment to the date of actual payment. Estimated tax 
payments , received as a resu l t of an amended declaration of 
estimated tax, will have interest computed from the date pa i d 
to the date due in the related quarters. 

+&7 11. If the tota l amount of estimated tax payments exceed the total 
amount of tax required to be pa i d for the current tax year , 
the overpayment will be refunded. Interest will be pa i d on 
any overpayment of tax if the overpayment is not refunded 
within sixty days after the due date of the income tax return 
or within sixty days after the date the income tax return was 
f i led, whichever comes later. 

T+7 12. a . If the total amount of estimated tax payments exceeds the 
anticipated tax l i ability for the tax year by more than 
five hundred do l lars, a quick refund may be requested . 
The request for refund must be filed on forms prov i ded by 
the tax commissioner. In addition, the request must be 
filed after the close of the tax year and before the 
original due date of the tax return . No interest wi l l be 
paid on a quick refund. 

b. If a quick refund of estimated i ncome tax results i n a 
corporation•s fa i lure to meet the requirements of North 
Dakota Century Code section 57-38-62, penalty and i nterest 
provisions will apply. 

1291 



History: Effective July 1, 1985; amended effective November 1, 1987~ 
November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-62 

81-03-04-02. Payments of estimated taxes by individuals, estates, 
and trusts. 

I. Except as otherwise provided, an individual, estate, or trust 
subject to section 6654 of the Internal Revenue Code, relating 
to failure to pay estimated income taxes, shall make payments 
of estimated state income tax. The £arm r±reu w±th ~ 
pa~ment o-f estimated incorne tax constitutes a declatatiou. 

2. Penalty and interest for failure to make payments of estimated 
state income tax must be waived by the tax commissioner in the 
following situations: 

a. When an individual derives over two-thirds of gross income 
from farming, files a federal income tax return by March 
first of the following tax year, and pays the federal tax 
in full by that same date, but does not make payments of 
estimated state income tax. The individual does not have 
to file a state income tax return or pay any state income 
tax due on or before March first of the following tax year 
to qualify for this waiver of penalty and interest. 

b. When an individual derives over two-thirds of gross income 
from farming, makes the one required estimated federal tax 
installment on January fifteenth of the following tax 
year, files a federal income tax return after March first 
of the following tax year, and pays the estimated state 
income tax due on January fifteenth of the following tax 
year. The first three payments due on April fifteenth, 
June fifteenth, and September fifteenth of the current tax 
year are not required to qualify for this waiver of 
penalty and interest. 

c. When an individual, estate, or trust utilizes the 
annualized income installment method as provided in 
section 6654 of the Internal Revenue Code, and makes the 
required estimated state income tax payment based thereon. 

d. When an individual, estate, or trust has a current year 
tax liability which exceeds the taxpayer•s withholding by 
less than two hundred dollars, and the taxpayer does not 
make payments of estimated state income tax. The two 
hundred dollar limitation applies per return. 

3. To determine tax liability for the immediately preceding year, 
married taxpayers who filed separate returns in the prior 
year, but who plan to file a joint return for the current 
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year, shall combine the tax liabilities reflected on their 
prior year returns. Joint estimated tax payments for the 
current year must equal or exceed one hundred percent of the 
couple's total tax liability for the prior year if the prior 
year test is applicable. 

History: Effective November 1, 1987; amended effective July 1, 1989; 
March 1, 1990; November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-45, 57-38-62, 57-38-63, 57-38-64 

81-03-05.4-01. Definitions. The following definitions are only 
applicable in computing a taxpayer's federal income tax deduction 
pursuant to subdivision c of subsection 1 of North Dakota Century Code 
section 57-38-01.3: 

1. "Apportionment factor" means a fraction, computed pursuant to 
North Dakota Century Code chapter 57-38 or, 57-38.1, or 57-59, 
used to divide business income of a multistate taxpayer among 
states. 

2. "Federal 11 means the United States. 

3. 11 Federal income tax deduction 11 means the adjustment provided 
for in subdivision c of subsection 1 of North Dakota Century 
Code section 57-38-01.3. 

4. 11 Feder a 1 income tax pa-:i:d 1 i abil ity 11 means the amount of 
federa 1 income tax t1nrt wa-s either pa-:i:d or a-aocc~rMu:ne~d~.z·-~e;_xc~l.!_!u~d~i~n~g 
any federal alternative minimum tax, computed under chapter 1 
of the Internal Revenue Code of 1986, as amended. 

5. 11 Federal income tax ratio 11 means North Dakota taxable income 
divided by income relating to federal income tax pa±d accrued. 

6. "Income relating to federal income tax paid" means total 
income less income relating to foreign tax credit. 

7. "Income relating to foreign tax credit 11 means income directly 
attributable to either the foreign tax credit or the 
possessions credit. 

8. 11 North Dakota taxable income" means income which has been 
apportioned to North Dakota pursuant to North Dakota Century 
Code chapters 57-38, 57-38.1, and 57-59; provided, however, 
that no adjustment should be made for the federal income tax 
deduction. 

9. 11 Taxpayer11 means a corporation that is required to file an 
income tax return in North Dakota. 
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10. 11 Total income 11 means the federal taxable income of those 
entities in the unitary group that are required to file a 
federal income tax return during the period in question, plus 
or minus the adjustments provided for in North Dakota Century 
Code section 57-38-01.3, with the exception of subdivisions c 
and f of subsection 1 of North Dakota Century Code section 
57-38-01.3. 

History: Effective July 1, 1989; amended effective May 1, 1991i 
November 1, 1991. 
General Authority: NDCC 57-38-57 
Law Implemented: NDCC 57-38-01.3 

81-03-05.4-03. Computation - Part I. Any taxpayer claiming a 
federal income tax deduction shall compute federal income tax pa±d 
liability on income which is taxable in North Dakota in the following 
manner: 

1. Consolidated federal income tax pa±d 
liability. 

2. Separate company pro forma federal 
income tax liability for all of the 
profit companies that are on the 
consolidated return and included in 
the unitary group. Use the method 
described in Internal Revenue Code 
section 1.1552-1(a)(2). 

3. Separate company pro forma federal 
income tax liability for all of the 
profit companies that are included 
on the consolidated return. 

4. Line 2 divided by line 3. 

5. Unitary companies' share of consolidated 
federal income tax pa±d liability 
(line 1 multiplied by line 4). 

6. Federal taxable income of the unitary 
companies which are included on the 
consolidated return. 

7. Amount of federal taxable income reported 
on line 6 that is not taxable in North 
Dakota. 

8. Federal taxable income attributable to 
North Dakota (line 6 minus line 7). 

9. Line 8 divided by line 6. 
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10. Consolidated federal income tax pa±n XXX 
liability on income which is taxable 
in North Dakota (line 5 multiplied by line 9). 

History: Effective July 1, 1989; amended effective May 1, 1991_i_ 
November 1, 1991. 
General Authority: NDCC 57-38-57 
Law Implemented: NDCC 57-38-01.3 

81-03-05.4-05. Additional provisions. 

1. If members of a unitary group filed more than one federal 
income tax return, subsections 1 through 10 in section 
81-03-05.4-03 must be repeated for each federal income tax 
return and the result totalled before application of the 
income tax ratio or apportionment factor in 81-03-05.4-04. 

2. A taxpayer may exclude subsections 1 through 4 in section 
81-03-05.4-03 when: 

a . A North Dakota return is filed using the combined report 
method and all corporations included in the federal 
consolidated return are included in the combined report. 

b. A corporation does not file a federal consolidated return. 

3. If federal alternative minimum tax is pa±n accrued and state 
alternative minimum tax is not, the federal minimum tax must 
be excluded from subsections 1 through 5 of section 
81-03-05.4-03 . 

~ H a taxpayet elects t-o compate ±t-s fedetal 111come t-ax 
deductio11 on the ca-sh basis, ±t ntttst do 'S'O' on the tetutll as 
otiginally filed. The ca-sh has+.; election ±s not a~ailable t-o 
a taxpayet that 'f±Te-s as a membet o-f a fedetal consolidated 
t e tarn. 

History: Effective May 1, 1991; amended effective November 1, 1991. 
General Authority: NDCC 57-38-57 
Law Implemented: NDCC 57-38-01 . 3 

STAFF COMMENT: Chapter 81-03-05.5 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 81-03-05.5 
DEDUCTION AND CREDIT FOR ALTERNATIVE MINIMUM INCOME TAX 

Section 
81-03-05 . 5-01 Credit for North Dakota Alternative 
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Minimum Tax 
81-03-05.5-02 Deduction for Federal Alternative 

Minimum Tax 

81-03-05.5-01. Credit for North Dakota alternative minimum tax. 
The following provisions are applicable for purposes of interpreting 
subsection 2 of North Dakota Century Code section 57-38-30: 

1. For purposes of this section, alternative minimum tax means 
North Dakota alternative minimum tax. 

2. To be eligible for a credit on its state income tax return for 
the years 1991, 1992, 1993, or 1994, a corporation must have 
paid state alternative minimum tax on its 1989 or 1990 tax 
return. 

3. The amount available for credit is equal to the state 
alternative minimum tax paid for the years 1989 and 1990, less 
any credit previously taken by the corporation. However, the 
amount of credit taken in any year may not exceed the 
corporation's income tax liability for that year. 

History: Effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-01.3, 57-38-30 

81-03-05.5-02. Deduction for federal alternative minimum tax. 
The following provisions are applicable for purposes of interpreting 
subdivision c of subsection 1 of North Dakota Century Code section 
57-38-01.3: 

1. Definitions. 
computing a 
deduction: 

The following definitions are 
taxpayer's federal alternative 

applicable in 
minimum tax 

a. "Apportionment factor" means a fraction, computed pursuant 
to North Dakota Century Code chapter 57-38, 57-38.1, or 
57-59, used to divide business income of a multistate 
taxpayer among states. 

b. "Disallowed federal alternative m1n1mum 
amount of federal alternative minimum tax 
taxpayer did not receive a state income 
pursuant to subdivision c of subsection 1 of 
Century Code section 57-38-01.3. 

c. "Federal" means the United States. 

tax" means the 
for which a 
tax deduction 
North Dakota 

d. "Federal alternative minimum tax" means the amount of 
federal alternative minimum tax computed under chapter 1 
of the Internal Revenue Code of 1986, as amended. 
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e. 11 Federal income tax ratio 11 means 
income divided by income relating to 
accrued. 

North Dakota taxable 
federa 1 income tax 

f. 11 State alternative m1n1mum tax deduction 11 means the amount 
of disallowed federal alternative m1n1mum tax which a 
taxpayer is allowed to claim as a deduction for purposes 
of determining North Dakota taxable income. 

g. 11 Taxpayer 11 means a corporation that is required to file an 
income tax return in North Dakota. 

2. Requirements to claim a state alternative m1n1mum tax 
deduction. A taxpayer is entitled to claim a state 
alternative minimum tax deduction for any federal alternative 
minimum tax accrued subsequent to December 31, 1986, if th~ 
following conditions are met: 

a . The taxpayer filed a North Dakota corporate income tax 
return for the same year in which the federal alternative 
minimum tax was accrued. 

b. The deduction is taken in a taxable year beginning after 
December 31, 1990. 

c. The deduction is taken in the same taxable year for which 
the taxpayer took a credit for federal alternative minimum 
tax . 

3. Computation of state alternative m1n1mum tax deduction. A 
deduction for alternative minimum tax must be computed in the 
following manner: 

a. Disallowed federal alternative minimum tax. xxx 

b. Separate company pro forma xxx 
income tax liability for all the 
profit companies that are on the 
consolidated return and included in 
the unitary group. Use the method 
described in Internal Revenue Code 
section 1.1552-1(a)(2). 

c. Separate company pro forma federal xxx 
income tax liability for all of the 
profit companies that are included 
on the consolidated return. 

d. Line b divided by line c. xxx 

e . Unitary companies 1 share of consolidated xxx 
disallowed federal alternative minimum tax 
(line a multiplied by line d). 
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f. Federal taxable income of the unitary 
companies which are included on the 
consolidated return. 

g. Amount of federal taxable income reported 
on line f that is not taxable in North 
Dakota. 

h. Federal taxable income attributable to 
North Dakota (line f minus line g). 

i. Line h divided by line f. 

j. Line multiplied by line e. 

k. The federal income tax ratio or the 
apportionment factor for the taxable 
year in which the federal alternative 
minimum tax was accrued, whichever 
is applicable. 

1. State alternative minimum tax deduction 
(line j multiplied by line k). 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

4. Limitation on amount of state alternative m1n1mum tax 
deduction. The amount claimed for a state alternative minimum 
tax deduction cannot exceed the taxpayer's North Dakota 
taxable income before any state net operating loss. Any 
excess deduction may be carried forward and used in a year 
which meets the requirements of subsection 2. 

5. Additional provisions. 

a. If members of a unitary group filed more than one federal 
income tax return, subdivisions a through j in subsection 
3 must be repeated for each federal income tax return and 
the result totaled before application of the income tax 
ratio or apportionment factor. 

b. A taxpayer may exclude subdivisions b through d in 
subsection 3 when: 

(1) A North Dakota return is filed using the combined 
report method and all corporations included in the 
federal consolidated return are included in the 
combined report. 

(2) A corporation does not file a federal consolidated 
return. 

History: Effective November 1, 1991. 
General Authority: NDCC 57-38-56 
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Law Implemented: NDCC 57-38-01.3, 57-38-30 

81-03-09-03. Business and nonbusiness income defined. Subsection 
1 of North Dakota Century Code section 57-38.1-01 and article IV(1)(a) 
of North Dakota Century Code section 57-59-01 define 11 business income 11 

as income arising from transactions and activity in the regular course 
of the taxpayer•s trade or business and includes income from tangible 
and intangible property if the acquisition, management, and· disposition 
of the property constitute integral parts of the taxpayer 1 s regular 
trade or business operations. In essence, all income which arises from 
the conduct of trade or business operations of a taxpayer is business 
income. For purposes of administration of North Dakota Century Code 
chapter 57-38.1, and North Dakota Century Code chapter 57-59, the income 
of the taxpayer is business income unless clearly classifiable as 
nonbusiness income. Nonbusiness income means all income other than 
business income. 

The classification of income by the labels occasionally used, such 
as manufacturing income, compensation for services, sales income, 
interest, dividends, rents, royalties, gains, operating income, 
nonoperating income, and so forth, is of no aid in determining whether 
income is business or nonbusiness income. Income of any type or class 
and from any source is business income if it arises from transactions 
and activity occurring in the regular course of a trade or business. 
Accordingly, the critical element in determining whether income is 
11 business income 11 or 11 nonbusiness income 11 is the identification of the 
transactions and activity which are the elements of a particular trade 
or business. In general, all transactions and activities of the 
taxpayer which are dependent upon or contribute to the operations of the 
taxpayer 1 s economic enterprise as a whole constitute the taxpayer•s 
trade or business and will be transactions and activity arising in the 
regular course of and will constitute integral parts of a trade or 
business. See section 81 93 99 as ro-r ln'O'r'e specific examples o-f ttre 
classification o-f income a-s business 'VT nonbusiness iucome, see sections 
81-03-09-04 and 81-03-09-08 for further explanation of a trade or 
business. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.1-01(1), 57-59-01 (art.IV(1)(a)) 

81-03-09-04. Two or more businesses of a single taxpayer . A 
taxpayer may have more than one 11 trade or business 11

• In such cases, it 
is necessary to determine the business income attributable to each 
separate trade or business. The income of each business is then 
apportioned by an apportionment formula which takes into consideration 
the instate and outstate factors which relate to the trade or business 
the income of which is being apportioned. 

Example:- The taxpayer ±s a couglomerate w±ttt ttn:-ee operating 
divisions. 9ne division ±s engaged ±n mauafactnting aerospace -±t-ents £-or 
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the federal government. Another division ±s engaged -in growing tobacco 
products. The ttr±rd dh is ion produces and disb: ibutes motion pic tares 
:for theaters and television. tradt division operates independentll', 
there ±s !TO strong central 111anagement. tradt division operates -in th±s 
'S't-ai:-e a-s weH a-s -in ~ states . :bt th±s 'C'a"S'e"Y tt ±s Ta-±r t-o c OJ&clude 
that the taxpa11er ±s engaged -in three separate "trades 'O'r basinesses". 
Accordingly, the amount c-f business income ath ibutable t-o the 
taxpayer • s tra-de 'O'r business acl:iv ities -in ttr±s ~ ±s determined by 
appll'iug an appropriate apportiowuenl: formula t-o the business income o-f 
e-ach business. 

The determination of whether the activities of the taxpayer 
constitute a single trade or business or more than one trade or business 
will turn on the facts in each case. In general, the activities of the 
taxpayer will be considered a single business if there is evidence to 
indicate that the segments under consideration are integrated with, 
dependent upon, or contribute to each other and the operations of the 
taxpayer as a whole. The following factors are considered to be good 
indicia of a single trade or business, and the presence of any of these 
factors creates a strong presumption that the activities of the taxpayer 
constitute a single trade or business: 

1. Same type of business. A taxpayer is generally engaged in a 
single trade or business when all of its activities are in the 
same general line. For example, a taxpayer which operates a 
chain of retail grocery stores will almost always be engaged 
in a single trade or business. 

2. Steps in a vertical process. A taxpayer is almost always 
engaged in a single trade or business when its various 
divisions or segments are engaged in different steps in a 
large, vertically structured enterprise. For example, a 
taxpayer which explores for and mines copper ores; 
concentrates, smelts, and refines the copper ores; and 
fabricates the refined copper into consumer products is 
engaged in a single trade or business, regardless of the fact 
that the various steps in the process are operated 
substantially independent of each other with only general 
supervision from the taxpayer's executive offices. 

3. Strong centralized management. A taxpayer which might 
otherwise be considered as engaged in more than one trade or 
business is properly considered as engaged in one trade or 
business when there is a strong central management, coupled 
with the existence of centralized departments for such 
functions as financing, advertising, research, or purchasing. 
Thus, 'S"'11te conglomerates a corporation may properly be 
considered as engaged in only one trade or business when the 
central executive officers are normally involved in the 
operations of the various divisions and there are centralized 
offices which perform for the divisions the normal matters 
which a truly independent business would perform for itself, 
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such as accounting, personnel, insurance, legal, purchasing, 
advertising, or financing. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.1-01(1), 57-59-01 (art.IV(1)(a)) 

81-03-09-05. Business and nonbusiness income -Application of 
are rtrl-es mTd examples £-o-r determining 
±s business or ltonbusiness ~ilcome. The 

definitions. Ttre following 
whether pazlicular income 
examples ttSed throaghoat the-se sections are illashatille on±y mTd do not 
patpott to s-et 'f-orth -af-1- pertinent facts. 

+:- Rent-s -from rea± mTd tangible personal property. Rental income 
-from rea± mTd tangible ptopetty ±s basiness :mcome ±f ttre 
ptopet ty rittt tespect to wh±ctt ttre tental inconte W'd"S teceived 
±s ttSed ±n ttre taxpayet 's tra-de V'I' basiness V'I' ±s incidental 
thereto mTd thetefote ±s incladable ±n ttre ptopetty factot 
ttm:i-er sections 61 83 89 15 thtoagh 61 83 89 21. 

Example a:- The taxpayet opetates a nmltistate ear tental 
LusiJtess. The income -from care rentals ±s hosiness ::tnconre. 

Example b:- taxpayez ±s engaged ±n the heavy 
conshaction basiness ±n wh±ctt ±t ttS"e"S eqaipment streh a-s 
ctanes. ttactots, mTd earth moving vehicles. The taxpayet 
~ shott tetm leases o-f the eqaipment when patticulat 
pieces o-f eqaipment are not needed 'on any pat ticulat ptoject. 
The tental income ±s business income. 

Example e:- The taxpayei opetated a maltistate cha-in o-f 
~clothing stotes . The taxpayet putchases a five stoty 
office building £-o-r 'l2'S"e ±n co1mec t ion rittt ±t-s tra-de V'I' 

basiness. ft ttS"e"S the sheet f±oO'I' a-s one o-f -it-s tetail 
stotes mTd the second mTd tiT±rd floots £-o-r -it-s genetal 
cozporate headquarters. !ftre remaining tW"'' flouts are leased 
to othets. !ftre tental o-f ttre tW"'' floors ±s incidental to ttre 
opetation o-f ttre taxpayet's ~ O'I' business. !ftre rental 
income ±s business income . 

Example d:- !ftre taxpayet opetates a multistate cha-in o-f 
gzocery stores. * putchases !r'S an investment mt office 
bailding ±n another -state rittt sutplus -ftmd-s mTd leases the 
entire building to others. !ftre net rental income ±s not 
business income O"f ttre grocery st-o-re t-r-ade or business. 
Therefore, ttre net rental income ±s nonbusiness income. 

Example e:- The taxpayet opetates a maltistate cha-in o-f 
~ clothing stotes. !ftre taxpayet invests ±n a twenty stoty 
office bail ding mTd ttS"e"S the sheet f±oO'I' a-s one o-f -it-s I etail 
stotes mTd the second f±oO'I' £-o-r -it-s genetal cotpotate 
headquarters. The zemaining eighteen floozs aT"e leased to 
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olltets . The tental o-f the eighteen flouts ±s not incidental 
t"O but tathet ±s sepatale £rom the opetation o-f the taxpayet's 
tra-de or business. The net tental xncome ±$ not business 
xJtcome o-f the cloUting rl'ore trade OT basiness. Thetefote, 
the net tental income ±s nonbasiness income. 

Exa1nple £:- TlTe laxpay et colts lt uc led a p-l-ant -fOT trS"e ±n 
±t-s multislale manafaclutiJtg business and twenty ye-ars rater 
the p-l-ant was c 1 o sed and pttt ttp -fOT -s-a-1-e-:- TlTe p-l-ant was 
tented -fOT a tempotaty petiod £rom the t-±nte ±twas closed by 

the taxpayet ant±± ±t was S'Oi-d eighteeJt months latet. TlTe 

tental i1tcome ±s basiJtess iJtcome and the ga-in on the S1rl:e o-f 
the p-l-ant ±s business income . 

Example g:- TlTe taxpayet opetales a mullistale etnr±n o-f 

gtocety stotes. ft owned mt office buildiJtg wh-iett ±t occupied 
a-s ±t-s cotpotate lteadqaatlets. Becaase o-f iJtadequate space, 
laxpay et acquit ed a tTeW and lat get buildiJtg else whet e -fOT ±t-s 
corporate headquarters . TlTe oTd building was t eJtted t"O mt 

in,estment company 1:%1Tder a five yeat lease. 
o-f the lease, taxpayet S'Oi-d the buildiJtg 
TlTe net teJtlal i1tcome teceived O'V'eT the 
nonbusiness 1Jtcome and the ga-in or l-o-s-s 
building ±s noJtbusiness income . 

t:fpon exp it at ion 
at a ga-±n or ~ 
Tease petiod ±s 

on the s-aTe o-f the 

Z..:.. 6-a-±n-s or 1 o sse s £rom 'S"rl-es o-f assets . 6lr±n OT ~ £rom the 
~ excha1tge, OT ot+rer disposition o-f rea± OT laJtgible VT 

intangible personal propexty constitutes business income ±f 
the p t opet t y wh±i-e 'OWn"e"d by the l axpay et was trS""ed ±n the 
taxpayet ' s trade OT basiness. Ilowevet, rl =h ptopetty was 
utilized -fOT the production '0'-f nonbasiness income or otherwise 
W"2!"S temov ed 
exchange , or 
constitute 

£rom the ptopetly 
ot+rer dispositiolt. 

noJtbusiness income. 
thtouyh e~ 93 99 2~ . 

faclot Lefote 
the ga-±n OT 

Se-e sections 

±t-s ~ 
ro-s-s w±l± 
e~ 93 99 ~5 

Example a:- in conducting ±t-s multislate manufacturing 
business , the taxpayet systematically teplaces automobiles, 
machines , and ottrer equipment tt'S"e"d ±n the business . TlTe gzrin-s 
or losses tesulting £rom tinrs-e S"a'l-e-s coltstitate business 
income. 

ExaMple b:- The taxpayet conslt acted a p-l-ant -fOT ttS"e ±n 
multistate manufacturing business and twenty ye-ars rater 

the ptopet ly at a ga-±n wh±i-e ±t was ±n opetalion by the 
taxpayer. The ga-±n Ts business income . 

Example 
closed and 
buyer was 
income. 

e :- 5-am-e a-s example b except th-at the p-l-ant was 
pttt ttl' -fOT s-aTe but was not ±n £act S'O'i-d ant±± a 

'f-ound eighteen months lalet. The ga-in ±s basiness 
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Example e:-

maJtufaclut ing and 
working capital 
dollars wh±eh ±t 

The taxpayer ±s engaged ±n a multistate 
selling business . The taxpayer usually ha-s 
and erlra eash totaling two hundred thousand 
regularly invests ±n short term interest 

beating secutilies . The inletest income ±s business income. 

Example f :- fn Januat y the ta.<pay et S'O'Td ai± the st'O"Ck of 
a subsidiary for twenty million dollars . The funds are placed 
±n an interest bearing account pending a decision by 
management a-s to how the funds are to be u til ±zed . The 
interest income "'i-s no11business income . 

"r.- D iv idends . Dividends 'ZIT"e business income wheT-e the st'O"Ck w±th 
1 espect to wh±eh the dividends are 1 eceived at ises -ottt of or 
was acquired ±n the regular course of the taxpayer's trane or 
business operations or wheT-e the purpose for acqu~r~ng and 
holding the st'O"Ck ±s 1 elated to or incidental to sttdt tra-d-e or 
business opetalions. 

Example taxpayer 
During st'O"Ck brokerage houses. 

d iv idends on st'O"Ck ±t 
income. 

operates a multistate dTa±n of 
the year the taxpayer receives 

The dividends are business 

Example b :- The la.<payet ±s engaged ±n a multistate 
manufacturing and "holesaling business. fn connection w±th 
that business the taxpayer maintains special accounts to 'C'O'V'e'1' 

sttdt ±t:-etrts a-s workmen's compensation claitns, and -s-o for th. A. 
pot lion tTf the moneys ±n tho-se accounts ±s invested ±n 
iuterest bearing bonds . The temaindet ±s invested ±n vatious 
common stocks listed on national st'O"Ck exchanges. froth the 
interest income and any di\fidends are business income . 

Example e:- The taxpayer sevezal Ulttelaled 
corporations own a±-1- of cozpozation wht:rs-e 

business opetalions coJtsisl solely 0'-f acquizing and ptocessiny 
materials for delivery to the corporate owners. The taxpayer 
acquit ed the st'O"Ck ±n o-rde-r to obtain a source of supply of 
materials tt'S'e"d ±n-it'S manufacturing business. The dividends 
are busiiress income . 

Example d :- The taxpayer ±s engaged ±n a mullistate ~ 
construction business . Mtretr 0'£ -it'S constzuction work ±s-
per fotnted for agencies o-f the federal go\fetnmeut and vaz ious 
rla-t-e govermneuts . Hnder stat-e and federal Taws applicable to 
co11ltacts for tiTe'S"e agencies , a co1tlzactoz mttst have adequate 
boudiug capacity, a-s measured by the rat±o of -it'S curreut 
assets , C'!!"S'h-; and mazketable securities , t-o curreiil 
liabilities . fn '0"1"der to maiutaiu an adequate boudiug 
capacity the taxpayer ho-l-ds various stocks and iuletest 
beaz ing secor it:ies. froth the interest :tncome 
dividends received are business income . 
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Example e:- The ta.<payet receives 
oT ±ts subsidiary or affiliate which 
ageucy fur products mauufactured 
dividends 'dre business iucome. 

d iv ideud s £rom the stoclc 
t!"Ct-s 1!'S the marketing 
by the taxpayer. The 

Example £:- The taxpayer ±s engaged ±n a multistate gi"d'S'S 

mauufacturiug business. rt a±s-o hoTds a portfolio oT stoclc 
mni interest beating securities, the acquisition mni holding 
'CTf which are unrelated t-1:7 the manufacturing business. The 
dividends mni interest income recei~ed are noubasiness income . 

5-:- Patent mni copyright royalties. Patent mni copyright 
royalties are business income wh-ere the patent or copyright 
w±th respect t-1:7 which the royalties were received arises out 
'CTf or W'dS created ±n the regalar course 'CTf the taxpayer's 
tra-de o-r business opezations or wh-ere the puzpose fur 
acqairiug mni holdiug the patent or copyright ±s related t-1:7 or 
incideutal t-1:7 Sttdt tra-de or basiness operations. 

E.<ample a:- Ttte taxpayer ±s eugaged ±n the maltistate 
basiuess 'CTf manafactar iug mni selling indush ial chemicals . 
fn co1mection w±th that busiuess the taxpayer obtained patents 
on certain 'CTf -its prodacts. The taxpayer licensed the 
prodaction 'CTf ttre chemicals ±n foreigu couutries, ±n return 
fur which ttre taxpayer receives royalties. 
received by ttre taxpayer 'dre basiuess iucome. 

The royalties 

Example b :- The taxpay et ±s eugaged ±n the Jlttt'S'±e 

publishing business mni hoTds copyzighls on llamezous songs. 
Ttte taxpayer acqun es ttre assets oT a smaller pablishing 
compauy, inclading Jlttt'S'±e copyrights . Ttre-se acqaited 
copyrights are thereafter ttS'e'ti by the taxpayer ±n -its 
business. Any zoyallies zecei~ed on ttreS'e copyzighls are 
business income. 

Example e :- Same 1!'S example br except that ttre acqair ed 
company a±s-o iTe±d ttre patent on a type 'CTf phonograph ueedle. 
Ttte taxpayer do-es not manafactare or ~ phonographs or 
phonograph eqaipment . Any royalties received on ttre pateut 
WOttl-tt be uonbasiness income . Repealed effective November 1, 
1991. 

General Authority: NB€€ 57 30 56 
Law Implemented: NB€€ 57 30.1 81(1), 57 59 81 Eart.IVE1)(a)) 

81-03-10-01. Designation of overpayment amount. North Dakota 
taxpayers An individual income taxpayer with an available overpayments 
overpayment of tax of at least five dollars may designate a portion of 
the±r the overpayment, as a voluntary contribution, a minimum of one 
dollar to either or both of the following: 

1. The nongame wildlife management fund. 
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2. The centennial tree program trust fund. 

History: Effective July 1, 1989; amended effective November 1, 1991. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-34.3, 57-38-35.1 

81-04.1-01-02. Confidential information. A return includes all 
the business records and information of a retailer which reflect or 
record sales or use tax data which are used to calculate sales or use 
tax obligations for purposes of North Dakota Century Code section 
57-39.2-23. 

The tax commissioner is authorized to release name and mailing 
address information on sales and use tax permitholders to any North 
Dakota state government agency for the limited purpose of distributing 
state government publications or information. Permitholder information 
that can be released is restricted to the business name and mailing 
address used to mail sales and use tax returns to permitholders. Other 
permitholder information, including filing schedule, starting date, 
payment history, ownership status, and standard industrial 
classification, is confidential and may not be released by the tax 
commissioner. 

The tax commissioner may not release any information regarding a 
sales and use tax permitholder to any agency, entity, or representative 
of the federal government, of any other state government, of any local 
government, or of any foreign government. Information regarding a North 
Dakota sales and use tax permitholder may not be released to a private 
entity for any purpose, including fundraising or other sales 
solicitation, except for name and mailing address information provided 
to a private entity to facilitate the publication and distribution of 
state government publications or information. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-23 

81-04.1-01-03.1. Definitions. Any person having nexus in North 
Dakota and making taxable sales in or making taxable sales having a 
destination in North Dakota must obtain a North Dakota sales and use tax 
permit from the tax commissioner and collect and remit tax on these 
sales. 

For purposes of implementing subsection 8 of North Dakota Century 
Code section 57-39.2-01 and subsection 5 6 of North Dakota Century Code 
section 57-40.2-01, unless the context otherwise requires: 

1. 11 Advertisement 11 means any message by which a retailer solicits 
retail sales of tangible personal property. It includes but 
is not limited to: 
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2. 

a. Each transmittance, by United States mail, common carrier 
or otherwise, of a printed sales solicitation message in 
the form of a bulk mailing or bulk delivery, a sales 
catalog, brochure, advertising flier, billing or package 
insert, or similar publication or device. 

b. Each transmittance of 
space advertising in a 
publication, which is 
nature. 

a sales solicitation message by 
newspaper, magazine, or other 

local, regional, or national in 

c. Each transmittance of a sales solicitation message by 
radio, television, telephone, telegraph, computer data 
base, or by cable, optic, microwave or other electronic 
means, or by any other communications means. 

11 Destination 11 means the 
tangible personal property 
retailer 1 s agent. 

location 
is made 

to which the delivery of 
by a retailer or the 

3. 11 Regular or systematic solicitation 11 means three or more 
separate transmittances of any advertisement or advertisements 
during a testing period. 

4. 11 Separate transmittance 11 means any transmittance of an 
advertisement during any twenty-four-hour period. 

5. 11 Solicitation 11 means: 

a. Offering, by advertisement, to make a taxable sale with a 
destination in North Dakota. 

b . Inviting offers to purchase tangible personal property for 
delivery in North Dakota . 

6. 11 Taxable sale 11 means a sale made by a retailer or a retailer 
maintaining a place of business in this state to purchasers 
for final use or consumption and not for resale or processing . 

7. 11 Test i ng peri od 11
, with respect to the determination of whether 

a person is required to obtain a permit and collect use tax as 
a retailer for tax periods commencing on or after the 
effective date of this section, means the twelve-month period 
ending on September thirtieth of the preceding calendar year . 

History: Effective November 1, 1987; amended effective March 1, 19 88~ 
November 1, 1991. 
General Authority: NDCC 57-39.2-19, 57-40.2-13 
Law Implemented: NDCC 57-39.2-19, 57-40.2-01 

81-04.1-01-23. Manufacturers. 
chapter !f-te t:rf the +9&9 Session b-aW$'7 
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agricultural processing is a process which produces a new article with a 
different form, use, and name. The modification of articles of tangible 
personal property is not manufacturing or processing. For example, the 
creation of steel ducts or I-beams is manufacturing whereas the 
modification of steel ducts or I-beams to meet the specifications of a 
particular real property construction contract is not manufacturing or 
processing. To be considered manufacturing or processing, the raw 
materials must be materially altered. 

By way of illustration and not of limitation, the following are 
manufacturers or agricultural processors: food, beverage, confectionary 
plants; grain mills; bakeries; textile mills; apparel makers; wood and 
lumber plants; furniture and fixture makers; paper product makers; 
printers and publishers (includes newspapers); chemical producers; 
leather good plants; stone, clay, glass, concrete product makers; cement 
and asphalt plants; metal ware makers; auto/aircraft makers; dairy 
processors (not producers); photo finishers (not photographers); and 
dental, medical, ophthalmolic labs. 

By way of illustration and not of limitation, the following are 
not manufacturers or agricultural processors: farmers or ranchers, 
construction contractors, refining companies, artists, utilities, 
nurseries, restaurants, pharmacists, drycl eaners, photographers, 
advertisement agencies, secretarial services, computer programmers, auto 
body shops, repair shops, radio and television stations, architects, 
jewelers, grain elevators, and tire retreaders or recappers. 

Machinery and equipment used directly in the manufacturing process 
includes molds and dies that determine the physical characteristics of 
the finished product or its packaging material, and computers and 
related peripheral equipment that directly control or measure the 
manufacturing process. 

Items which are consumed or destroyed in the manufacturing process 
but which do not become a part of the finished product cannot be 
considered machinery and equipment and consequently are subject to the 
general sales and use tax. Purchase of these items by a manufacturer is 
taxable, and suppliers shall charge sales or use tax on these consumable 
items. If the items are purchased from an out-of-state supplier or if a 
North Dakota supplier fails to charge the tax, the North Dakota 
manufacturer shall report the sales or use tax directly to the North 
Dakota tax commissioner. 

Machinery and equipment not used directly in the manufacturing 
process or in agricultural processing include repair parts, equipment 
used for storage, delivery to and from the plant, repairing or 
maintaining facilities, research and development, or environmental 
control equipment required to maintain certain levels of humidity and~ 
temperature, or air quality in a manufacturing or agricultural 
processing plant. 

Far purposes t:rf administering chapter T+6 t:rf the +98-9 Session 
~ tequests Requests for approval to buy goods at the reduced rate 
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without paying tax or for refunds of tax paid on goods which qualify for 
the reduced rate exemption must be made on £arms prescribed or approved 
by in writing to the tax commissioner. The tax commissioner reserves 
the right to make an onsite inspection prior to granting permission to 
purchase qualifying goods without paying tax or to receiving a refund. 
The tax commissioner 1 s approval to purchase goods at a reduced rate 
without paying tax or to grant a refund is binding unless a further 
review or additional information indicates that the decision was made 
upon misrepresentation by the applicant. An onsite inspection by the 
tax commissioner does not preclude an audit of the taxpayer 1 s books and 
records. 

History: Effective June 1, 1984; amended effective March 1, 1990j_ 
November 1, 1991. 
General Authority: NOCC 57-39 .2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57 39.2 93.5, 
57-39.2-04, 57-39.2-04.3, 57-39.2-07, 57-40.2-02.1, 57 ~9.2 93 . ~ 
57-40 .2-04 

81-04.1-04-26. Hotels, restaurants Hotel, restaurant, and 
lodging. The sale of~ a meal by hotels, restaurants, and a hotel, 
restaurant, or other eating places are sa±es place is a sale of tangible 
personal property and is subject to sales tax. SaTes A sale of food 
supplies and beverage- products to an eating places place for use in 
preparing and serving meals are sa±es is a sale for processing or resale 
and is not subject to tax. 

When hotels, restaurants a hotel, restaurant, or other eating 
places furnish place furnishes meals to their its employees as part 
compensation, they are it is liable for the tax upon the cost of the 
meals furnished. If records to substantiate the cost of meals to 
employees are not available, the tax commissioner will accept figures 
from records kept by competing hotels, restaurants, and other eating 
places, as a basis on which to compute the tax. 

6-ov-eT charges A cover charge made exclusively for the privilege 
of occupying space within an eating places are place is included in the 
gross receipts. 

A hotel, motel, or lodging accommodation used for residential 
housing for thirty or more consecutive days is exempt only when the 
accommodation includes continuous residency by at least one specific 
individual for thirty or more consecutive days. Any break in the 
continuous occupancy of the room by that individual which results in a 
continuous occupancy of less than thirty consecutive days subjects the 
accommodation to tax . In a case where an occupancy break results in one 
continuous occupancy period of thirty or more consecutive days and one 
continuous occupancy period of less than thirty consecutive days, the 
exemption applies only to the occupancy period of thirty or more 
consecutive days. 
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A business which rents a lodging accommodation is not exempt from 
tax unless the same worker or workers occupy the accommodation for 
thirty or more consecutive days. 

Hi story: Effective June 1, 1984.1-;-::-a:=-:.m.:.:..:e:..:.n:...=d:...=e-=d_e:::..f:....cfc...::e:.:c:.:t...:...i ..:..ve=--.:.N..:..:o:....:.v-=e.:.:.:m=-be:::..r:....cc...::1:...l,---=.1.::..99::....=.1. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2, 
57-39.2-04, 57-39.2-21 

81-06.1-02-05. Tax deductions allowed to dealers. 

1. A motor vehicle fuel dealer is allowed to deduct two percent 
of the amount of the tax due to cover the cost of collecting 
the tax and remitting it to the tax commissioner. 

2. A motor vehicle fuel dealer and a special fuels dealer, other 
than a dealer of liquefied petroleum gas, is allowed to deduct 
the actual shrinkage of the total gallonage of the motor fuel 
received each calendar month, if that allowance does not 
exceed one percent of the total received by the dealer during 
that month. 

a. The motor vehicle fuel dealer must file reports on gross 
purchases unless a temperature adjusted method is agreed 
to between the dealer and the supplier. A reporting 
method must be used for a full reporting year, and any 
change in the reporting method must have prior approval by 
the tax commissioner. 

b. It is presumed that all motor vehicle fuel and special 
fuels received by a dealer over and above the one percent 
shrinkage allowance has been sold, delivered, or used, and 
the dealer is liable for the appropriate tax on each 
gallon [3.79 liters] of fuel not accounted for. 

c. 'in consideLatiou o-f sluinkage losses and a LetaileL •s 'C"O'"St 
o-f collecting and tLansmitting taxes, a wholesale dealeL 
making a 'S'lrl:-e o-f nn:rt-o-r O"ehicle -ftte:l:-s nn:rst cLedit the 
Letail dealeL w±th tm"e' peLcent o-f the gallons EliteLs] 
~ For purposes of administering North Dakota Century 
Code section 57-43.1-27, the following procedures apply: 

(1) On a sale made to a retail outlet or other entity not 
licensed by the tax commissioner, a dealer must 
credit the outlet or other entity with a one percent 
shrinkage and tax collection allowance. The 
allowance must be documented on the face of the 
delivery invoice, and the dealer shall deduct the 
allowance from taxable gallons on the dealer•s tax 
return. 
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d. 

(2) On a transfer of product to a dealer's retail storage 
facility or pump, a credit may be allowed for a one 
percent shrinkage and tax collection allowance, 
provided: 

(a) The transfer is treated as a sale documented by 
a sales invoice. 

(b) The per gallon tax is reported and paid on the 
monthly report for the month in which the 
product is transferred. 

(c) The product transferred is deducted from the 
dealer•s inventory as sold or used. The 
allowance must be documented on the face of the 
delivery invoice, and the dealer shall deduct 
the allowance from taxable gallons on the 
dealer•s tax return. 

(3) On a sale of fuel made by a dealer to a fuel user, 
including a person who uses fuel for agricultural 
purposes, the one percent shrinkage and tax 
collection allowance credit may not be taken on the 
dealer's tax return. 

The special fuels dealer of 
deduct the actual shrinkage 
received each month not to 
gallonage received during that 

liquefied petroleum gas may 
of the total gallonage 
exceed two percent of the 

month. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-43.1-30, 57-43.2-22 
Law Implemented: NDCC 57-43.1-24, 57-43.1-26, 57-43.1-27, 57-43.2-21 

81-06.1-02-06. Tax reduction, exemption, 
gasoline containing alcohol. rn order for a motor 

credit, or refund on 
vehicle fttei: dealer 

t"O receive a reduction 'from the motor vehicle fttei: tax pursuant t"O N-orth 
Dakota Century &ode section 57 'i3.1 82, the dealer lltttS't receive a 
certificate 'from the alcohol p±ant wh±ctt produced anhydrous alcohol for 
'U"S'e -in the gasoline blending process. The certificate lltttS't stat-e the 
following:-

+-:- The anhydrous alcohol for gasoline blending wa-s produced 'from 
wet alcohol manufactured or distilled 'from agricultural 
products produced -in the United States or 'from C'O"a'l-7 

r. Ttre anhydrous alcohol for gasoline blending wa-s at f-east 
ninety nine pezcenl alcohol. 

5-:- Ttre n-artte V"f the stat-e -in wh±ctt the wet al co I to 1 , 1l"S'eU t"O 

produce the anhydrous alcohol. wa-s manufactured or distilled. 
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The cettificate nn:rst a±'S'O contain a wtitten statement that a±± the 
infotmation ptovided ±s accutate and nn:rst be signed by an authotized 
teptesentati\!e Trf the alcohol plant. 

'in making the cettification to the dealer, the followiug 
resli ictions apply. H wet alcohol mauufactured or distilled ±n one 
state ±s upgraded to auhydtous alcohol ±n another state , the tmt 
reductiou, eXemptiou . credit. or tefund allowed when the auhydtous 
alcohol ±s blended rith gasoline and 'S'OTd ±n N-orth Dakota ±s bas-ed ttp"On 

the qualification Trf the state where the wet alcohol mrs mauufactuted or 
distilled . 

H an alcohol p-l-ant manufactures or distills wet alcohol £rom 'C"''"a± 
or agticultutal ptoducts and upgtades that 
alcohol and rl'S"O upgrades wet alcohol 

wet alcohol to auhydrous 
mauufactured or distilled ±n 

auothet state to auhydtous alcohol , the tmt teductiou, exemptiou, 
credit , or refund allowed on the gasohol lrl-end coutainiug the anhydrous 
alcohol ptoduced ±n that p-l-ant ±s depeudent on the qualificatiou Trf the 
state where the wet alcohol mrs 1nauufactured or distilled. When the 
pl-ant ±s producing anhydrous alcohol £rom two sepatate processes and 
connningling the ptoduction, the pl-ant 'SiTaH maintain separate bo-ok 
inventories £rom the two processes . wtreT-e on-ly a parl Trf the anhydrous 
alcohol ptoduced ±n the p-l-ant ±s 'S'OTd to N-orth Dakota dealets, the 
alcohol p-l-ant 'SiTaH provide the purchaser Trf the anhydrous alcohol rittt 
a bteakdowu Trf the gallons 'S'OTd to N-orth Dakota dealets accotding to the 
petceutage o-f the auhydtous alcohol produced £rom each process. 

Example N-o-:- + :- H a p-l-ant located ±n I-owa mauufactut es or 
distills wet alcohol and transpotts the wet alcohol to Hinuesota where 
-±t ±s upgtaded to anhydrous alcohol , the tmt reduction as applied to 
gasoline blended rittt that anhydrous alcohol and 'S'OTd ±n N-orth Dakota, 
±s the qualifying I-owa state reduction . 

Example N-o-:- r :- H a Hililiesota p-l-ant produces one hundred thousand 
gallons o-f anhydtous alcohol by upgrading I-owa wet alcohol and produces 
one hundted thousaud gallous o-f anhydrous alcohol by upgradiug wet 
alcohol manufactuted or distilled £rom 'C"''"a± or agticultutal products and 
the anhydrous alcohol £rom each process ±s commingled , the gasoline 
blended rittt auhydrous alcohol 'S'OTd £rom the Minnesota p-l-ant w±l-1- be 
bX'e'd at two tates , fi-fty petcent at the Minnesota reduction and fi-fty 

perce nt at the I-owa reduction . When the anhydtous alcohol ±s 'S'OTd ±n 
N-orth Dakota . the alcohol pl-ant stnrlT indicate to the putchaset the 
pott i on wtri:eh was produced £rom f-owa wet alcohol and the portion wh±ch: 
wa-s produced £rom Minnesota wet alcohol . When the anhydrous alcohol ±s 
"S'O co11rrrrittgled . the p-l-ant w±l-1- - rmt be allowed to da-±1n that a±± the 
auhydrous alcohol produced £rom Hiunesota wet alcohol mrs 'S'OTd ±n N-orth 
Dakota ~ the auhydtous alcohol produced £rom I-owa wet alcohol mrs 
consigned to anothet state. Repealed effective November 1, 1991. 

Hi st ory : Effective Decembet 3--, +985 
Gener al Authority: NDCC 57 ~3 . 3 65 
Law Implemented: NDCC 57 ~3.3 62 
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81-06.1-03-01. Motor vehicle fuel tax refunds. Motor A motor 
vehicle fuel tax refru1ds refund may be obtained upon application to and 
approval by the tax commissioner. Refnnds A refund may be issued for: 

1. Tax paid by any person on motor vehicle fuel used for an 
agri cul tura 1 or pr illalely fnnded indnsh ial pnrposes purpose, 
except fuel used in motor vehicles operated or intended to be 
operated on public highways in this state. 

Five cents per gallon [3 .79 liters] is withheld from the 
refund. The tax withheld is distributed as follows: one cent 
per gallon [3.79 liters] to the township highway aid fund, two 
cents per gallon [3.79 liters] to the agriculturally derived 
fuel tax fund, and two cents per gallon [3.79 liters] to the 
highway distribution fund. 

2. Tax paid by any person on motor vehicle fuel used for a 
privately funded industrial purpose, except fuel used in motor 
vehicles operated or intended to be operated on public 
highways in this state. 

One and one-half cents per gallon [3 . 79 liters] is withheld 
from the refund. The tax withheld is distributed as follows: 
one cent per gallon [3 . 79 liters] to the township highway aid 
fund, and one-half cent per gallon [3 .79 liters] to the 
agriculturally derived fuel tax fund. 

3. Motor vehicle fuel tax paid by the state of North Dakota or 
any of its political subdivisions on fuel used in publicly 
owned vehicles for construction, reconstruction, or 
maintenance of any public road, highway, street, or airport. 
The tax imposed may be fully refunded. 

37 4. Motor vehicle fuel tax imposed on fuel used in the operation 
of auxiliary equipment which is fueled from the same supply 
tank as the vehicle itself, provided: 

a. The user keeps complete and accurate daily records of the 
time during which the equipment is operated. 

b. The records reflect miles [kilometers] traveled in each 
individual unit. 

c . The user obtains certified figures from the manufacturer 
of the equipment as to standard fuel consumption. 

d. The user complies with all provisions of North Dakota 
Century Code chapter 57-43.1 in applying for the refund . 

~ 5. Motor vehicle fuel tax imposed on fuel which was thereafter 
removed from this state to a state which requires payment of a 
tax upon the use of the fuel in that state. 
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!fwo c-ent-s per gallon~ liters] £-aT deposit ±n the agricaltarally 
derived 'ftteT t-ax fttnd '41Td one cent p-er gallon~ liters] £-aT deposit 
±n the towuship highway a-id fttnd ±s dedacted £rom refauds issaed tnT'de-r 
sabsec t ions h 37 '41Td "r:-

No refund claim for less than five dollars is allowed . 

History: Effective June 1, 1984; amended effective November 1, 1987; 
March 1, 1990; November 1, 1991. 
General Authority: NDCC 57-43.1-30 
Law Implemented: NDCC 54-27-19.1, 57-43.1-03, 57-43.1-03.1, 57-43.1-06, 
57-43 . 1-08 

81-06.1-03-06. Assignment o-f t-ax on agricaltural '41Td indastrial 
parchases o-f nrotor vehicle £tte± Motor vehicle fuel sales to persons 
engaged in agriculture who have a valid tax-assigned permit. Any person 
who ha-s parchased nrotor vehicle f'tte± on account '41Td wh-o ±s eligible £-aT 
a refand nray assign th-at person's el-a±m £-aT a refund t-o ttre dealer wh-o 
ha-s p-zr±d the refundable t-ax-;- provided a V"!rl-±d t-ax assignment agreement 
±s attached t-o the r e fand el-a±m £oTnr. 

-T-7 Dealers nray t-ake assigumeuts on agricaltural £tte± s-at-e-s £-aT 
c r edit on ttre-±r t-ax 1 e t ur n s ±n Apr iL May, d-mTe-;- dtrly;- Aaga s t , 
'41Td September . Tickets llltJ"St b-e thirty d-ays o±U before credit 
c-an b-e allowed on dealers' retarns . Before any persou ±s 
allowed t-o assigu a IITO't-o-r vehicle -ftte± t-ax refand t-o the 
dealer during th±s period, the persoll llltJ"St ha-ve a V"!rl-±d permit 
issued by the t-ax commissioner authorizing 'S'tt'dt assignment. 
Applicatiou -fo-rms nray b-e obtained £rom ttre t-ax commissiouer. 
There ±s no -fee £-aT a perJJJit. 

t7 Tho-s-e persons wh-o ha-ve a V"!rl-±d t-ax assignment permit issaed by 

the t-ax commissiouer w±rt b-e charged t+rre-e '41Td nine fortieths 
eent-5 per gallon ~ liters] by ttre dealer '41Td th-at charge 
w±rt b-e remitted t-o the t-ax commissioner by the dealer when 
ttre dealer sabmits the t-ax assigned iuvoices £-aT credit . Ttre 
t-ax o-f two eetTt-s per gallou ~ liters] w±rt b-e deposited 
±nthe agriculturally derived -ftte± t-ax fttnd and one cent per 
gallon ~ liters] w±rt b-e deposited ±n the township highway 
a-id fttnd and niue fortieths o-f one cent w±rt b-e deposited ±n 
the petzoleum release compensation ftrnd. 

3-:- AH tickets rrrtrst iuclade the followiug :-

47 Ttre amount o-f the tax-:-

b-:- Ttre puzchaser's t-ax assignment permit itumbet. 

c-:- Ttre purchaser's address. 

tr.- A t-ax assignmeut agreemeut stamp . 
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e7 Two signatures, one as- the assignot lm"d one ~erifying 
g"'"'"d-s x ecehed. H the signa tax e o-f the assignox ±s 
llt:tss:tng £rom the ticket, the tax commissiouex riH 'S"e1Td 
the dealex a 'foTm ttp'01t wh±ch the puxchases are listed lm"d 
wh±ch the dealet lm"d the paxchaser nnrst rign \fetifyiug 
that tho-s-e puxchases were intended t-o b-e assigned. Ttte 
signed cextificatious nnrst b-e sabmitted t-o the tax 
comm:tss:tonet by the dealet by the dat-e specified 'OTT the 
£-ornr.-

4r-:- :AH tax assignmeuts nnrst Jll'e"et the follotdng conditions:-

a-:- Custom combine tickets are not acceptable fVr assigument 
cxedit 'OTT monthly tax xetuxus . 

b-:- Assignments riH b-e accepted 'OTT agxicaltaxal fue± on±y ±n 
btrlk delheties o-f fifty gallons [189.27 litexs] or llt'V'r'e'7 

e-:- Tickets nnrst b-e tax assigned by the paxchasex . 

d7 ~ o-f special £tteTs are not acceptable fVr assignment 
cxedit 'OTT the dealex's xepoxt. 

-. Assignmeut stamps shoald b-e placed whe-r-e they f-ea-st 
intexfete w±ttt ottrer ±tents lm"d signataxes 'OTT the ticket. 

£-:- H m-ore than one ±t-ent appeax s 'OTT the ticket, the gallonage 
'OTT wh±ch tax ±s b-e-ing assigned nnrst b-e cleaxly indicated . 

9'7 9n±y oxiginal tickets riH b-e acceptable . 

57 Tickets issued t-o a paxtnexship nnrst b-e assigned as follows:-

H issued -t-o- "Dtown Brothets", the assignment agreement 
nnrst be sigued "Bzown Drolhets by d-onn Brown, partnet". 
H issaed ±n indio idaal mmte"S as .JJ..S-ob lm"d d-onn Bx own", the 
assignment agxeement should b-e signed .JJ..S-ob lm"d d-onn Brown 
by d-onn Bxown, paxtnex". 

fr.- m the C'd'S'e' o-f a husband lm"d w±fe-; e i the x s po ase may rign the 
ticket even though -it ±s issued t-o one spouse on±y-;- pxovided 
both patties signed the tax assigntnent permit application. 

A dealer must charge the nonrefundable tax of five cents per 
gallon [3.79 liters] on a sale of motor vehicle fuel to a person engaged 
in agriculture who has a valid tax-assigned permit issued by the tax 
commissioner. A tax-assigned sale may be made from April first through 
September thirtieth. A dealer must report each sale on the dealer's tax 
report for the month in which the sale was made, and the dealer must 
attach the original sales invoice to the tax report. The sales invoice 
must be signed by the dealer and by the purchaser. A tax-assigned sale 
may not be made on a sale of less than fifty gallons [189.27 liters] . 
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History: Effective June 1, 1984; amended effective March 1, 1990i 
November 1, 1991. 
General Authority: NDCC 57-43.1-30 
Law Implemented: NDCC 54-27-19.1, 57-43.1-03, 57-43.1-03.1, 57-43.1-11, 
57-43.1-12 

81-07.1-01-01. Terms and phrases. Beginning d1rl:y +;- +97-5:;- and 
ror a:H:- years thes:eaftes:. t-erms Terms and phrases used in this article 
have the same meaning as those under North Dakota Century Code chapter 
57 3 7 . 1 and ±n th±s at 1: ic 1 e ha-lre the s-ame 111 e an ing a-s g-iven t"Ct tho-s-e 
t-erms and phs:ases ±n the United Stales Internal Reoenne eo-d-e trf ~ a-s 
amended and ±n effect ror ~ pns:poses '01T the dat-e trf decedent•s de-ath 
section 57-37.1-01. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-37.1-17 
Law Implemented: NDCC 57-37.1-01 

81-07.1-01-02. Taxes and interest payable. Estate taxes are due 
and payable upon death of a decedent and become delinquent if not paid 
within fifteen months from the date of death. Interest attaches to 
unpaid taxes beginning with the expiration of the fifteen-month period. 
Neither the tax commissioner, the county court, nor any other person has 
the authority to waive interest which has or which will accrue on unpaid 
estate taxes on estates of decedents who died prior to July 1, 1987. 

History: Effective June 1, 1984; amended effective November 1, 1991. 
General Authority: NDCC 57-37.1-17 
Law Implemented: NDCC 57-37.1-02, 57-37.1-07 

81-07.1-01-05. Estate tax documents. H- ±s the responsibility trf 
the petsonal tepresenlalioe trf -an estate t"Ct fire the proper docwnents 
1 eqnit ed by the tax commissioner . 

1. If the gross value of an estate meets the requirements for 
filing a federal estate tax return, the following documents 
must be submitted to the tax commissioner by the personal 
representative, attorney for the estate, surviving joint 
tenant, or other heir: 

a. One copy of -an application ror determination trf a North 
Dakota estate tax return. 

b. Duplicate cetlificates trf estate tax determination. 6ne 
eopy w±ri- he retutned t"Ct the pes:sonal tepresentative or 
the attorney ror the estate wlTa ±s tesponsible ror filing 
the docwnent w-i-th the tegislet trf de-e-d-s -in the apps:opriate 
connl:y ror telease trf any r±en imposed by stal:al:e. 

e7 A copy of decedent's will, if any. 
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d7 c. A copy of the federal estate tax return. 

e7 d. If there is a North Dakota estate tax due, a duplicate 
situs affidavit. One copy will be filed with the state 
treasurer for proper distribution of taxes collected. 

f7 e. If the estate includes farmland, a supplemental 
information form listing the assessed value. 

f. Two certificates of estate tax determination must be filed 
if the decedent owned real property in North Dakota and 
died before January 1, 1991. One certificate will be 
returned to the person responsible for filing it with the 
register of deeds in the county where the real property is 
located. 

g. 5tteh Any other information as the tax commissioner may 
require. 

2. If the decedent died before January 1, 1991, the total value 
of the estate is under the federal filing requirement, and the 
estate includes property to which a lien attached upon the 
death of a decedent, the following documents must be filed 
with the tax commissioner: 

a. A verified petition for release of lien. 

b. Duplicate release of lien. One copy will be returned to 
the personal representative or the attorney for the estate 
for filing with the register of deeds in the appropriate 
county. 

3. The Except as otherwise provided, the documents required by 
this section apply to all estates of decedents who died on or 
after July 1, 1975. For estates of decedents who died prior 
to July 1, 1975, the proper forms are those required by the 
statutes and rules in effect on the date of death of the 
decedent . 

History: Effective June 1, 1984; amended effective November 1, 1991 . 
General Authority: NDCC 57-37.1-17 
Law Implemented: NDCC 57-37.1-17, 57-37.1-21 

81-08-03-07. Byproducts revenue exempt from taxation. 
Calculation~ the For any given month, the allowed exemption of revenue 
derived from the sale of byproducts exemp t -from taxation nnrst b-e 
accomplished by multiplying may not exceed twenty percent of the sum of 
total gross receipts from the sale of synthetic natural gas during the 
month plus total gross receipts from the sale of byproducts during the 
month -far wh±eh the tepott ±s !II"Zrde by twenty percent. 
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History: Effective November 1, 1987; amended effective July 1, 1989i 
November 1, 1991. 
General Authority: NDCC 57-60-12 
Law Implemented: NDCC 57-60-01, 57-60-02, 57-60-03 

1318 



TITLE 87 

Veterinary Medi€al Examiners, Board of 
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NOVEMBER 1991 

87-02-01-02. Educational program attendance required. Each 
licenseholder, except as otherwise provided, shall be required to attend 
an educational program receive twelve hours of veterinary continuing 
education, approved by the board, in the twelve months preceding each 
renewal date. lloweoet, postgraduate 'Stttdy or attendance at an 
institution or an educational session apptooed by the b-oard 'Shrl-1- b-e 
consideted equivalent Veterinary continuing education is defined as an 
educational program which will enhance the licenseholder 1 s professional 
ability to serve the public and which has the prior approval of the 
board. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-02-01-03. Educational program requirement waiver. 
shall have the authority to excuse licensees,~ a group or 
continuing educational requirement for an individual, £rom 
zequitements -±n for any of the following instances reasons : 

The board 
waive the 
the annual 

1. When no educational ptogtam meeting the tequitements apptooed 
by the b-oard ±s conducted within the state Impaired health. 

2 . 6pon submission t:rf an affidao it t-o the b-oard showing that the 
licensee W'd'S pteoented £rom attending an educational progtam 
at the p r ope t time-:-

3-:- fn ttre event t:rf an eme 1 g e nc 9 . 

~ For persons who have reached the age of sixty-five and are no 
longer actively engaged in practice. 
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57 3. For other good and sufficient reasons as presented and 
verified to the board at one of its regular meetings. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-02-01-04. Annual educational program requirements. Any o£ the 
following riH falfill the annual educational requb:emeuts -for the year 
Veterinary continuing education may consist of the following: 

1. ~ Four hours attendance o£ the edacational program o£ a: 
national, regional, 'Or stat-e association, anywhere in the 
worrd in-house training including American veterinary medical 
association tapes, films, and assessment test as in the 
compendium. 

2. ~ hottrs attendance o£ a: 'Short coarse in veterinary 
medicine, anywhere in the worrd Programs sponsored by state, 
regional, or national veterinary associations and other 
continuing educational programs or training approved by the 
North Dakota veterinary medical examining board. 

3. ~ -1-crca:T association meetings where a: program o£ rl ~ 
'01t'e' h-our o£ edacational material ±s g±ven rl ea-ch meeting, 
anywhere in the United States 'Or Canada Wet labs or 
instructions, or both, taken at a college or university, the 
subject material of which must pertain to veterinary medicine. 

Proof of attendance and verification will be necessary on request. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-02-01-05. Notice of failure to comply. If a licenseholder 
fails to receive the amount of continuing education necessary, a written 
notice must be sent and a six-month grace period will be allowed to make 
up the requirement. If, after twelve months, the requirements have not 
been met, the license will be void without further action on the part of 
the board. 

History: Amended effective November 1, 1991. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-03-01-01. Definition of a:n animal health a veterinary 
technician. As used in this chapter, "animal health veterinary 
technician 11 has the same meaning as "animal veterinary technician 11 as 
defined in North Dakota Century Code section 43-29-09. 
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History: Effective October 1, 1981; amended effective November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 

87-03-01-02. Requirements for certification as an animal health a 
veterinary technician. Certification as an animal health a veterinary 
technician requires a recommendation from a licensed veterinarian and 
passage o£ passing a certification examination consisting of written and 
practical portions. 

History: Effective October 1, 1981; amended effective November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 

87-03-01-03. Prerequisites for taking the certification 
examination. The ptereqaisites minimum prerequisite for taking the 
certification examination n one o£ the folloMing:- for certification as 
a veterinary technician 

+:- Graduation is graduation from a two-year animal health 
veterinary technician training program. 

r-:- Graduation from a one year animal health technician training 
program, p-i-tts one year o£ 011 the job hai11ing. 

History: Effective October 1, 1981; amended effective April 1, 1986i 
November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 

87-03-01-04. Application for certification - Fees - Certificate 
renewal. Any person desiring certification as an animal health a 
veterinary technician shall make written application for certification 
to the executive secretary on forms provided for that purpose and shall 
pay in advance to the North Dakota board of veterinary medical examiners 
a fee of twenty-five dollars. Fees are not returned, except by action 
of the board. If the certificate is granted, the technician shall pay 
an annual renewal registration fee as determined by the board, based on 
the financial needs of the board. The renewal registration fee shall be 
paid by all certified technicians. 

History: Effective October 1, 1981; amended effective November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-09 
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TITLE 92 

Workers Compensation Bureau 
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AUGUST 1991 

92-01-02-20. Classification of employments Premium rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications and 
premium rates contained in the~ 1991 edition of that publication 
ent it 1 ed, 11 North Dakota Worker-s-Compensation Bureau Rates and 
Classifications 11 which is hereby adopted by reference thereto and 
incorporated within this section as though set out in full herein. 

Premium rates must be adjusted annually as recommended by the bureau 1 s 
actuaries based upon the criteria set forth in North Dakota Century Code 
section 65-04-01. 

The minimum premium charge for all classifications will be twenty-five 
dollars per year except for the following volunteer classifications: 

Classification No. 

7710 

7715 

9830 

9385 

9840 

Fire department, volunteer 
fifty dollars 

minimum will be 

Civil defense volunteer disaster- minimum will 
be fifty dollars 

Civil air patrol, volunteer- minimum will be 
one hundred ten dollars 

Volunteer programs - minimum will be one hundred 
fifty dollars 

Vocational training 
programs, volunteer 
hundred fifty dollars 
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History: Effective June 1, 1990; amended effective July 1, 1990~ 
July 1, 1991. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NOCC 65-04-01 

92-01-02-21. Employee leasing arrangements. 

1. Definitions. As used in this section, 11 employee leasing 
arrangement 11 means an arrangement whereby an entity utilizes 
the services of another entity to maintain all or some of its 
workers. The entity providing the services must be referred 
to as the labor contractor. The entity receiving the services 
must be referred to as the client. 

Employee leasing arrangement does not include arrangements to 
provide temporary workers. Temporary work means a worker who 
is furnished to an entity to substitute for a permanent 
employee on leave or to meet seasonal or short-term workload 
conditions. 

2. Coverage. For purposes of coverage under the Workers 
Compensation Act, the client in an employee leasing 
arrangement must be deemed the employer. Coverage must be 
provided by the client to fulfill statutory obligations to 
workers leased under an employee leasing arrangement. 

3. Premium for leased employees- Client as policyholder. 

a. The client shall provide a complete payroll record of the 
employees and workers leased to it from the labor 
contractor. Premium on such payroll must be based on the 
classifications and rates which would have applied if the 
employees and workers leased to the client had been direct 
employees of the client. 

b. If the client does not supply the payroll records of the 
employees and workers leased to it from the labor 
contractor, one hundred percent of the full employee 
leasing arrangement price must be established as the 
payroll of the employees and workers leased to the client. 
The premium must be charged on that amount as payroll. 

c. If an experience modification has been established for the 
client, such experience modification must be applied to 
the premium developed for the leased employees and 
workers. 

History: Effective July 1, 1991. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-17 
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92-01-02-22. Out-of-state injuries. An employee may be deemed to 
regularly work at or from an employment principally localized in this 
state as defined in North Dakota Century Code section 65-08-01 if the 
employee•s out-of-state injury is sustained under circumstances in which 
the employee has worked outside this state for a period of not more than 
fourteen consecutive calendar days. 

History: Effective July 1, 1991 . 
General Authority: NDCC 65-02-08, 65-08-01 
Law Implemented: NDCC 65-08-01 
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NOVEMBER 1991 

92-01-02-11.1. Fees. Fees for legal services provided by 
claimants• employees' attorneys and legal assistants working under the 
direction of claimants' employees' attorneys will be paid following 
constructive denial or an order reducing or denying benefits if the 
matter is not submitted to binding arbitration and the employee 
prevails, or in all cases if the matter is submitted to binding 
arbitration, and when the bureau notifies the employee to be available 
for vocational testing, subject to the following: 

1. Attorneys must be paid at the rate of seventy dollars per hour 
for all actual and reasonable time other than traveltime when 
the matter is submitted to binding arbitration and at the rate 
of eighty-five dollars per hour for all actual and reasonable 
time other than traveltime when the matter is submitted to 
formal administrative hearing and the employee prevails. 
Traveltime must be paid at the rate of forty dollars per hour. 

2. Legal assistants and third year law students or law school 
graduates with a doctor of laws degree who are not licensed 
attorneys practicing under the North Dakota senior practice 
rule acting under the superv1s1on of claimants• employees• 
attorneys must be paid at the rate of forty dollars per hour 
for all actual and reasonable time other than traveltime. 
Traveltime must be paid at the rate of twenty dollars per 
hour. A "legal assistant 11 means any person with a bachelor•s 
degree, in a legal assistant or paralegal program, from an 
accredited college or university, or a legal assistant 
certified as such by the national association of legal 
assistants. 

3. Subject only to snbsections 5 'l!m'd subsection 6, total fees 
paid by the bureau for all legal services in connection with a 
claim may not exceed the following: 
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a. No fees may be paid prior to constructive denial of a 
claim, issuance of a pretermination notice informing a 
claimant that the bureau intends to discontinue or suspend 
benefits, or issuance of an administrative order, except 
as otherwise provided by this section. 

b. The sum of ~ hundred fifty four hundred twenty 
dollars, plus reasonable costs incurred, for legal 
services following issuance of a pretermination notice, if 
an administrative order discontinuing or suspending 
benefits is not subsequently issued. 

c. The At a rate of seventy dollars per hour the sum of seven 
hundred dollars, plus reasonable costs incurred, for legal 
services in connection with an offer by the bureau to make 
a lump sum settlement pursuant to North Dakota Century 
Code section 65-05-25. 

d. The At a rate of seventy dollars per hour the sum of seven 
eight hundred dollars, plus reasonable costs incurred, for 
legal services -in cotmection with a rehabilitation p±an 
~ when the bureau has notified the claimant t-o 
identify a rehabilitation p±an employee to be available 
for vocational testing under North Dakota Century Code 
section 65 65.1 e~ 65-05 . 1-06.1. 

e. The total sum of fifteen eighteen hundred dollars, plus 
reasonable costs incurred, following constructive denial 
of a claim, or issuance of an administrative order under 
North Dakota Century Code chapter 28-32 reducing or 
denying benefits, for services provided if the dispute ±s 
resol~ed employee prevails before an evidentiary hearing 
or deposition is scheduled by the bureau. 

f. The total sum of three thousand six hundred dollars, plus 
reasonable costs incurred, if the dispute ±s resol~ed 
~e~m~p_l~oy~e~e~~p~r~e~v~a~i~l~s after an evidentiary hearing or 
deposition is scheduled by the bureau or following such 
hearing or deposition. 

g. The total sum of r±ve six thousand dollars, plus 
reasonable costs incurred, if the claimant employee 
prevails following a district court appeal. 

h. The total sum of s±x seven thousand two hundred dollars, 
plus reasonable costs incurred, if the claimant employee 
prevails following an appeal to the North Dakota supreme 
court. 

i. If the bureau has awarded benefits and the employer 
requests a rehearing, the bureau may, in its discretion, 
pay the employee•s attorney fees and costs in connection 
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with the rehearing. Total fees paid pursuant to this 
section may not exceed the sum of fifteen hundred dollars. 

j. The total sum of two thousand dollars, plus reasonable 
costs incurred, for services in connection with binding 
arbitration. 

4. When an employer has timely filed a notice of refusal to 
consent to arbitration, the employee's attorney fees must be 
paid at the rate of seventy dollars per hour, subject to 
subdivision j of subsection 3. 

5. The maximum fees specified in subdivisions e, f, g, and h of 
subsection 3 include all fees paid by the bureau to one or 
more attorneys representing the claimant emp 1 oyee in 
connection with the same claim at all stages in the 
proceedings, including those fees paid according to 
subdivisions b, c, and d of subsection 3. A 11 claim 11 includes 
all matters affecting rights of a: claimant: an employee in 
connection with one or more work injuries that are or 
reasonably could be included in a single administrative order 
or application for benefits. 

57 6. Upon application of the claimant•s employee's attoroey and a 
finding by the bureau that a: d:a:-±m has e±-ea:r and sabstantial 
mer±t and ~ the legal or factual issues involved in the 
dispute are unusually complex, the bureau may approve payment 
of reasonable fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3. If the bureau approves 
payment of fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3, the bureau shall set a 
new maximum fee, which may not be exceeded. Upon application 
of the claimaat•s employee's attorney· to the appellate court 
and a finding by the court that the e±a:±m had erea:r and 
snbstantial meiit, and ~ the legal or factual issues 
involved in the appeal were unusually complex, the court may 
approve payment of reasonable fees in excess of the maximum 
fee provided by subdivisions g and h of subsection 3. All 
applications for additional fees in excess of the maximum fees 
must contain a concise statement of the reasons for the 
request, including a summary of the factual or legal issues, 
or both, justifying such request, and an explanation 
concerning why the issues are unusually complex. Factors that 
must be considered in determining whether the factual or legal 
issues are unusually complex include: 

a. The extent of the prehearing and posthearing discovery; 

b. The number of depositions; 

c. The number of legal or factual issues in dispute; and 

1332 



d. Whether the legal issues or relevant statutes have been 
previously interpreted by the North Dakota supreme court. 

6-:- H the Lureaa mrs awarded benefits, l!1Td the employer requests 
a rehearing, the Lareaa J1111Y7 -in ±t-s discretion, pay the 
claimant's attorney -fees l!1Td ea-rl-s -in connection w±th the 
r eire a r ing . !fot1rl- -fee-s prid pur sa ant t-o tir.i:s sec t ion may not 
exceed the S'ttTft o-f fifteen hundred dollars . 

7. All time must be recorded in increments of no more than six 
minutes (one-tenth of an hour). Contemporaneous time records 
must be kept and made available to the bureau, upon request 
made at any time within two years of the date recorded. 

8. "Minimum" billings in increments greater than six minutes 
(one-tenth of an hour) are not permitted. 

9. Uonthly -fee statements l!1Td If the bureau is ob 1 i gated to pay 
the employee's attorney fees, the attorney shall submit to the 
bureau a final statement upon resolution of the matter mttst be 
submitted t-o the Lareaa on forms provided by the bureau for 
that purpose, or on other forms acceptable to the bureau. An 
attorney representing an employee in a binding arbitration 
proceeding may submit monthly fee statements. All statements 
must show the name of the claimmrt employee, claim number, 
date of the statement, date of each service or charge, 
itemization and a reasonable description of each service or 
charge, time and amount billed for each item, and total time 
and amounts billed. No £ees Tor services provided more than 
ninety days Lefor e the dat-e o-f the billing w±rr be prid except 
£or tho-se approved -in the S1rl-e discretion o-f the Lareau The 
employee's attorney must sign the fee statement. The 
signature of the attorney constitutes a certificate by the 
attorney that the attorney has not sought or obtained payment, 
or will seek payment of any fees or costs from the employee 
relative to the same services. 

10. The following costs will be reimbursed: 

a. Actual postage. 

b. Actual toll charges for long-distance telephone calls. 

c. Copying charges, at twenty cents per page. 

d . Mileage and other expenses for reasonable and necessary 
travel. Mileage and other travel expenses, including per 
diem, must be paid in the amounts that are paid state 
officials as provided by North Dakota Century Code 
sections 44-08-04 and 54-06-09 . Out-of-state travel 
expenses may be reimbursed only if approval for such 
travel is given, in advance, by the bureau. 
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11. 

e. Other reasonable and necessary costs, not to exceed one 
hundred dollars. Other costs in excess of one hundred 
dollars may be reimbursed only upon agreement, in advance, 
by the bureau. Costs for typing and clerical or office 
services will not be reimbursed. 

The following costs are not allowable: 

a. Facsimile charges. 

b. Ex~ress mail. 

c. Additional co~ies of transcri~ts. 

d. Costs incurred to obtain medical records. 

e. Online com~uter-assisted legal research. 

An attorney who accipts compensation from the bureau for services 
pursuant to North Dakota Century Code section 65-02-08 and this section 
agrees to binding fee arbitration of all disputes relating to payment or 
denial of fees. 

Fees for reporters must be: The sum of twenty-five dollars per 
hour, for appearance at hearing or other proceeding; plus, two dollars 
and fifty cents per page for transcription and original transcript, and 
twenty cents per page for additional copies. The bureau shall also 
reimburse reporters for mileage and other expenses, for reasonable and 
necessary travel, in the amounts that are paid state officials as 
provided by North Dakota Century Code sections 44-08-04 and 54-06-09. 

History: Effective June 1, 1990; amended effective November 1, 1991. 
General Authority: NDCC 65-02-08, 65 19 93 
Law Implemented: NDCC 65-02-08, 65-02-17, 65-10-03 

92-01-02-23. Installment ~ayment of ~remiums. 

1. For the ~ur~oses of North Dakota Century Code section 
65-04-20, the interest rate is the three-year annualized rate 
of the total funds invested by the bureau as indicated in the 
bureau•s March thirty-first investment measurement review. 
Should the March thirty-first investment measurement review 
not be available by July first for any reason, the most recent 
investment measurement review a~~lies. 

2. Premium subject to installments will be limited to the ~remium 
for the advance ~remium only. Prior period premium 
deficiencies must be ~aid in full within the original ~remium 
due date. Policy ~eriods beginning on or after July 1, 1991, 
will be eligible for installment payments under this section. 
The annual interest rate for each em~loyer will be based on 
the rate in effect at the start of the ~olicy period. 
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3. Default on payment of any installment payment will cause the 
entire premium balance to be due immediately. 

History: Effective November 1, 1991. 
General Authority: NDCC 65-02-08, 65-04-20 
Law Implemented: NDCC 65-04-20, 65-04-24 

92-01-02-24. Rehabilitation services. 

1. When an employment opportunity suited to an employee's 
educational, experience, and marketable skills is identified 
within thirty-five miles [56.33 kilometers] from the 
employee's home, the appropriate priority option must be 
identified as return to related occupation in the local job 
market under subdivision c of subsection 4 North Dakota 
Century Code section 65-05.1-01, and relocation expense under 
subsection 3 of North Dakota Century Code section 65-05.1-06 . 1 
may not be paid. 

2. The bureau may make an award of services to move an employee's 
household to the locale where the employee has actually 
located work under subdivision f of subsection 2 of North 
Dakota Century Code section 65-05.1-06.1 only when the 
employee identifies the job he will perform, his employer, and 
his destination. A relocation award must be the actual cost 
of moving the household to the location where work has been 
obtained. A minimum of two bids detailing the costs of 
re l ocation must be submitted to the bureau for rev i ew and 
approval prior to i ncurring t he cost. The relocation award 
must also include per diem expenses, as set forth under 
subsection 2 of North Dakota Century Code section 65-05-28, 
for the employee only . No per diem expenses may be pa i d for 
the employee's family. Reimbursement for mileage expenses may 
not be paid for more than one motor vehicle. 

3 . When the rehabilitation award is short-term or long-term 
training, the award must include the actual cost of boo ks , 
tuition, and school supplies which are required by the schoo l . 
The school must provide documentation of the costs neces sary 
for completion of the program in which the employee is 
enrolled. Reimbursable school costs may not exceed t ho se 
charged to other students participating in the same program . 
The award for school suppl i es may not exceed twenty- fi ve 
dollars per quarter or thirty dollars per semester un l es s t he 
employee obtains pr i or approval of the bureau upon showing 
that such expenses are reasonable and necessary . A 
rehabilitation award for short-term or long-term train i ng may 
i nclude tutoring assistance to those employees who require 
such services to maintain a passing grade. Payment of 
tutoring services will only be authorized when these s~rvices 
are not available as part of the training program. The award 
f or tutoring services may not exceed the usual and customary 

1335 



rate established by the school. A rehabilitation award for 
short-term or long-term training may include other expenses 
such as association dues or subscriptions only if such expense 
is a course requirement. 

4. An award for short-term or long-term training which includes 
an additional twenty-five percent lost-time allowance to 
maintain two domiciles as provided in subdivision b of 
subsection 2 of North Dakota Century Code section 65-05.1-06.1 
shall continue only for such time during which the employee is 
actually enrolled or participating in the training program, 
and is actually maintaining two domiciles. 

5. An award of a specified number of weeks of training 
contemplates that training must be completed during the 
specified period of weeks, and rehabilitation benefits may be 
paid only for the specified number of weeks of training. 

History: Effective November 1, 1991. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05.1 

92-01-02-25. Permanent impairment disputes. A dispute as to the 
percentage of an employee's permanent impairment must be resolved in 
accordance with this section. 

1. Definitions. In this section: 

a. 11 Dispute 11 means an employee has reached maximum medical 
improvement in connection with a work injury, the 
employee's doctor has filed with the bureau a report of 
the rating of impairment of function, and the bureau fails 
or refuses to award permanent impairment benefits based 
upon that report within thirty days of receipt of the 
report. 

b. 11 Maximum medical improvement11 means the level of recovery 
at which further recovery from, or lasting improvement to, 
an injury or disease can no longer reasonably be 
anticipated based on reasonable medical probability and 
the clinical findings, determined over a period of time 
(usually twelve months) indicate the medical condition is 
stable and well-established. 

c. 11 Medical specialists 11 means those professionals who have 
had instruction in the use of the American medical 
association's 11 Guides to the Evaluation of Permanent 
Impairment 11 relating to the evaluation of permanent 
impairment, agree to have their names listed by the bureau 
as medical specialists, and who are: 
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(1) Licensed chiropractors who are board-certified 
chiropractic orthopedists (diplomates of the American 
board of chiropractic orthopedists). 

(2) Licensed physicians who are board-certified medical 
specialists . 

(3) Licensed physical therapists and licensed 
occupational therapists, who may conduct range of 
motion and strength testing under the general 
direction of a licensed physician. The physician 
must review the results of the testing and report to 
the bureau the rating of permanent impairment as 
required by North Dakota Century Code chapter 65-05. 

2. An employee is entitled to payment of attorney fees pursuant 
to North Dakota Century Code section 65-02-08 in connection 
with permanent impairment benefits if, after the employee has 
reached maximum medical improvement, the bureau issues an 
administrative order reducing or denying permanent impairment 
benefits or the bureau fails or refuses to issue an order 
within ninety days of the date a report is received by the 
bureau which meets all the requirements of North . Dakota 
Century Code section 65-05-12 and this section. After a 
formal order has been issued by the bureau, payment of 
attorneys• fees is governed by North Dakota Century Code 
sections 65-02-08, 65-02-17, and 65-10-03. 

3. All permanent impairment reports must be filed on forms 
approved by the bureau. 

4. All ratings of permanent impairment must be in accordance with 
the standards for the evaluation of permanent impairment as 
published in the latest edition of the American medical 
association•s 11 Guides to the Evaluation of Permanent 
Impairment 11

, unless proven otherwise by clear and convincing 
medical evidence. Any rating of impairment not based on the 
American medical association•s 11 Guides to the Evaluation of 
Permanent Impairment 11 must include a statement explaining why 
those standards were not used and an explanation of the method 
used to evaluate impairment, along with a copy of the 
standards or guidelines, or both, followed in rating the 
impairment. The DSM III-R must be used to diagnose 
psychiatric or mental conditions and to assist in rating of 
impairments of those conditions. All reports must include the 
opinion of the physician or chiropractor on the cause of the 
impairment . 

5. An employee is not entitled to an award for permanent 
impairment until after the employee is at maximum medical 
improvement. Upon receipt of a report from the employee 1 s 
doctor indicating the employee has reached maximum medical 
improvement and evidence the employee has a permanent 
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impairment as a result of the work injury, the bureau shall 
send a form to the employee on which the employee shall 
identify all body parts the employee believes are permanently 
impaired due to the work injury. The employee must complete 
the form and return it to the bureau. The bureau shall then 
forward the report to the employee 1 s doctor and instruct the 
doctor to examine the employee and report to the bureau any 
rating of impairment of function resulting from the work 
injury. 

6. If the employee 1 s doctor fails or refuses to determine 
permanent impairment and submit a report to the bureau as 
required by North Dakota Century Code section 65-05-12 and 
this section, the bureau shall schedule an evaluation with an 
appropriate medical specialist, who shall submit the required 
report. 

7. The bureau shall establish a list or lists of all medical 
specialists within the state. The bureau may, in its 
discretion, include in the list or lists medical specialists 
from other states if there is an insufficient number of 
specialists in a particular specialty within the state who 
agree to be listed. In the event of a dispute, the bureau 
shall furnish the list or lists of appropriate specialists to 
the employee. The bureau and the employee, if they cannot 
agree on selection of an independent medical specialist, shall 
choose a specialist by striking names from the appropriate 
list or lists until a name is chosen. 

8. In the event of a dispute involving an employee who resides 
outside of North Dakota, the bureau shall have the sole 
discretion to determine whether it will require the employee 
to return to this state for an independent evaluation. If the 
bureau approves an independent evaluation in another state, 
the bureau and the employee, if they cannot agree on a 
specialist, shall choose a specialist by striking names from a 
list of approved workers• compensation specialists in the 
other state, if such a list is available, or from some 
comparable list of appropriate medical specialists in that 
state. 

9. Upon receipt of a report from the employee•s doctor, if there 
is no dispute, or, in the event of a dispute, upon receipt of 
a report from the independent medical specialist, the bureau 
shall issue an order awarding or denying permanent impairment 
benefits. 

History: Effective November 1, 1991. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-12, 65-05-12.1 
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92-01-02-26. Binding arbitration. Binding arbitration pursuant 
to North Dakota Century Code section 65-02-17 and selection and removal 
of binding arbitration panel members are governed by this section. 

1. A request for binding arbitration may be filed with the North 
Dakota workers compensation bureau by an aggrieved employee no 
later than thirty days after notice of an administrative order 
has been given as required by North Dakota Century Code 
section 28-32-13 and in lieu of a petition for reconsideration 
or rehearing or an appeal filed pursuant to North Dakota 
Century Code chapter 28-32, or following constructive denial 
of a claim. The request for binding arbitration must be in 
writing and must include a statement of the specific grounds 
upon which relief is requested . 

2. Upon receipt of a request for binding arbitration, the bureau 
shall serve notice on the employer by certified mail. In all 
cases relating to an injury for which the risk or payments are 
chargeable to an employer with an open account with the 
bureau, the employer has fifteen days from the date of mailing 
of the notice to give notice in writing to the bureau if the 
employer does not agree to submit to binding arbitration. The 
employer may notify the bureau of its consent to submit to 
binding arbitration prior to expiration of the fifteen days. 
An employer that fails to file timely notice in writing of 
refusal to consent to arbitration is deemed to have consented. 
If the employer files a timely notice of refusal to consent to 
arbitration, the matter is deemed submitted for 
reconsideration and formal rehearing and the employee is not 
entitled to arbitration . If the risk or payments are not 
chargeable to any employer, the employee is entitled to 
binding arbitration upon filing of the request with the 
bureau. 

3. If the employee is self-employed or an officer, partner, or 
owner of all or any share of the employer's business, or if 
the employee or the employee's spouse is related by 
consanguinity within the third degree as determined by the 
common law, including adoptive relationships, to any person 
who is an officer or owner of any share of the employer's 
business, the employee and emp l oyer may not designate 
themselves as the employee and employer representatives on the 
arbitration panel. 

4. The panel member selected from the list of persons provided by 
the bureau shall serve as the chair of the panel. No person 
may act as an arbitrator if that person has any financial or 
personal interest in the matter, except when the employee and 
employer designate themselves as the employee and employer 
representatives according to North Dakota Century Code section 
65-02-15 and this section. 
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5. Arbitration proceedings and hearings are governed by the 
following rules: 

a. The employee and employer shall select their panel 
representatives within fifteen days of the day a list of 
panel members is mailed to them by the bureau. The third 
panel member must be selected within fifteen days of 
selection of the first two panel members. In the event a 
party fails or refuses to make a selection in a timely 
manner, the bureau shall make the selection on that 
party's behalf by first selecting the person whose name 
appears at the top of the appropriate list and thereafter 
selecting persons in turn in the order their names appear 
on the appropriate list. 

b. The chair shall schedule a prehearing conference within 
thirty days of selection of the arbitration panel. The 
conference must be conducted by telephonic conference call 
whenever practicable. At the prehearing conference, the 
parties and the bureau shall identify the issues, identify 
anticipated witnesses, including expert witnesses and 
their expected testimony, summarize the nature of evidence 
to be presented at hearing and identify all medical 
reports and records, deposition transcripts, and 
affidavits intended to be offered at the hearing. 
Deposition transcripts may not be admitted unless prior 
notice of the deposition and opportunity for 
cross-examination was provided to any interested party and 
the bureau. 

c. The parties and the bureau may waive oral hearing before 
the panel and stipulate to submission to the panel based 
on briefs and documentary evidence. The parties and the 
bureau may stipulate as to the procedure. The procedures 
set forth in this section apply if the.parties and the 
bureau do not stipulate to a different procedure. 

d. Following the prehearing conference, the chair shall 
schedule a hearing, if the parties and the bureau have not 
waived oral hearing, and serve notice of the hearing on 
the parties and the bureau at least twenty days prior to 
the date of the hearing. 

e. Any party intending to offer any medical report or record, 
deposition transcript, or affidavit at the hearing must 
provide the other party and the bureau with a copy at 
least ten days prior to the hearing. If the bureau 
intends to offer any medical report or record, deposition 
transcript, or affidavit at the hearing in addition to 
documents in the bureau's file previously disclosed to the 
parties, the bureau shall provide the parties with copies 
of the additional reports or records at least ten days 
prior to the hearing. Upon service of any such document, 
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the other party or parties or the bureau may, at any time 
before the day of the hearing, ask the chair in writing 
for permission to submit additional rebuttal documents or 
testimony not previously disclosed. The chair in his or 
her discretion, or upon agreement of the parties and the 
bureau, may grant any such request before the hearing, and 
the panel in its discretion, or upon agreement of the 
parties and the bureau, may allow the submission of such 
additional evidence at the hearing or hold the hearing 
record open for submission of such evidence following the 
hearing. 

f. At the hearing, the parties may make an opening statement 
and shall submit their evidence and witnesses, beginning 
with the employee and followed by the employer and then 
the bureau. The procedure may be varied upon agreement of 
the parties and the bureau or in the discretion of the 
arbitration panel upon request. Following submission of 
all evidence, the parties may make a closing argument or 
may, in the discretion of the panel, be required to submit 
briefs or written arguments within a time specified 
following the hearing . 

g. Only such evidence as is relevant and material to the 
dispute may be received. The panel is the judge of the 
relevance and materiality of the evidence offered, and 
conformity to legal rules of evidence is not required. In 
the discretion of the panel, the record may be held open 
following the hearing for the submission of additional 
evidence as directed by the panel. 

h. Witnesses must first be sworn as required by law. The 
chair is authorized to subpoena witnesses or documents 
upon request of a party or the bureau. Witnesses must be 
paid a statutory fee and are entitled to reimbursement for 
necessary travel as provided by law. The parties and the 
bureau are responsible for the costs and expenses of their 
own witnesses, provided that if the bureau offers the 
opinion of an expert retained by the bureau for the 
purpose of refuting the opinion of the employee's doctor, 
the parties are entitled to an opportunity to 
cross-examine the bureau's expert at the expense of the 
bureau. The chair may in his or her discretion and for 
good cause order the bureau to pay statutory witness fees 
and expenses for a party's witness upon written 
application by a party. 

i. Hearings must be held in the region where the employee 
resides or, if the employee resides out of state, in the 
region which is the situs of the employment. Hearings may 
be conducted by telephonic conference call and any witness 
may testify by telephonic conference call upon agreement 
of the parties and the bureau. Hearings need not be 
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recorded, but may be recorded upon agreement of the 
parties and the bureau or in the discretion of the panel. 
The party requesting the recording is responsible for the 
cost of recording the hearing and the cost of any 
transcript. 

j. All decisions of the panel must be by a majority of the 
panel. The chair must be in the majority in order for the 
panel to issue a decision. If the panel is unable to 
reach a majority decision with the chair in the majority 
relative to any issue, the case must be submitted to a 
different panel. If the panel is able to reach a majority 
decision with the chair in the majority with respect to 
some issues but not all issues before it, the panel shall 
issue a written order making its decision and a statement 
of all benefits awarded and denied relative to those 
issues decided by unanimous vote. The panel shall 
identify those issues on which the panel is unable to 
reach a majority decision, and those issues must be 
submitted to a different panel. 

k. Following the close of the hearing, the panel shall issue 
a written order, including a brief summary of the case and 
its decision and a statement of all benefits awarded or 
denied. The order must be based on and in accordance with 
applicable substantive law. The panel may not issue a 
lump sum payment in lieu of medical benefits or in lieu of 
disability or rehabilitation benefits. The order must be 
signed by the chair and served on the parties by certified 
rna i 1. 

1. Any party or the bureau may request reconsideration or 
correction of an order upon written application filed with 
the chair and served on the other party and the bureau 
within ten days of service of the panel's decision. The 
other party and the bureau may file and serve a response 
within five days. The panel may deny the request with or 
without explanation, issue an amended or corrected order, 
or order that the proceeding be reopened for submission of 
additional evidence or briefs. 

6. The director may remove a member of the workers' compensation 
arbitration panel for cause. 

a. Cause means the panel member has: 

(1) Been convicted of a crime involving fraud or 
dishonesty or other crime that is substantially 
related to the qualifications, functions, and duties 
of a panel member; 
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(2) Solicited or received anything of value in connection 
with service as a panel member except compensation 
and expenses paid pursuant to this rule; or 

(3) Willfully failed or refused without good cause to 
perform any duty or function imposed by law or this 
section or acted with gross negligence or 
incompetence or committed misconduct or malfeasance 
in connection with an arbitration proceeding. 

b. Prior to removal of any member, the director shall serve 
notice of the charges or reasons for removal on the member 
and provide the member with an opportunity to respond to 
the charges. 

c. Upon remova 1 of the sha 11 give 
written notice of 

member must be given an opportunity to present evidence 
and witnesses and cross-examine adverse witnesses. 
Following the hearing, the director shall affirm, modify, 
or reverse the decision to remove the member, and issue an 
order stating the decision and the reasons therefore . 

7. Panel members are not employees of the bureau or the state and 
are not entitled to compensation and may not solicit or accept 
any compensation or anything of value in connection with their 
services except as provided by this section. In addition to 
reimbursement for per diem and necessary travel at the rates 
paid state employees, additional compensation must be paid at 
a rate established by the bureau. 

8. The panel members may not engage in any ex parte 
communications with any party to the proceeding. 

History: Effective November 1, 1991. 
General Authority: NDCC 28-32-05, 28-32-05.1, 65-02-08 
Law Implemented: NDCC 65-02-15, 65-02-16, 65-02-17 
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JANUARY 1992 

92-01-02-13. Txansfet '0'[ cot>etage front selling employet t-o 
ptu:chasing employet Merger, exchange, or transfer of business. 

1. Definitions. In this section: 

a. "Business entity11 means any form of business organization 
including, but not limited to, proprietorships, 
partnerships, limited partnerships, cooperatives, and 
corporations. 

b. 11 Constituent business 11 means any business entity of which 
a surviving entity is composed. 

c. "Surviving entity 11 means the business entity resulting 
from a merger, exchange, or transfer of business assets 
from one or more constituent businesses. 

2. Experience rating. The surviving business entity resulting 
from a merger, exchange, or transfer of business assets shall 
retain the highest experience rating of any constituent 
business entity merged, exchanged, or transferred. The bureau 
may, in its discretion, change the experience rating of the 
surviving entity. 

3. Compensation coverage. The compensation coverage of any 
employet selling '01:" txansfetting the employet's basiness t-o 
anothet employet who continaes t-o opetate the s-ame business 
constituent business may, at the discretion of the bureau, be 
transferred to the patchaset surviving entity. Any premium 
unearned on the seller 1 s risk must be applied toward payment 
for the transferred coverage. 

t:- The compensation coverage of an employet, who mrs opetated a 
business as an iudh idual owner +s-o-1-e pt opt iet:ot ship), as a 
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famil~ ope I at ion, (sons, spouse, daugh lets), 'OT 'd'S a 
pat lnet ship, selling 'OT h ansfet I ing ttre business a 
constituent business sold or transferred within three months 
of the last actual payroll period expiration date to a 
cotpotalion trf wh±ett ttre emplo~et, 'd'S an indi,-idual ownet, 
famil~ mentbet 'VT pat lnet, continues to b-e an officet 'OT 

shaxeholdex, surviving entity may be transferred to the 
puxchasing coxpotation surviving entity. Then the payroll for 
the three-month (or less) payroll period will be prorated on 
the basis of the maximum of three hundxed dollaxs one-twelfth 
of the statutory payroll cap per month per employee for the 
period of time involved. If the salary paid is less than the 
maximum amount of three hundxed dollaxs one-twelfth of the 
statutory payroll cap per month, the full amount is 
reportable, or if an employee ceased employment during the 
three-month period, the gross paid is to be reported up to 
ttrre-e thousand s±x hundxed dollaxs the payroll cap established 
by statute. 

History: Effective June 1, 1990; amended effective January 1, 1992. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-21. Employee leasing arrangements. 

1. Definitions. As used in this section, 
attangement" ntean"S an attangement wheteb~ an 

"emplo~ee leasing 
ent it~ at il izes 

ttre set vices trf anothet enlit~ to maintain a±T 'OT S'01Ite trf ±t-s 
wotkets. The entit~ pto~iding the set~ices nnrst b-e tefetted 
to 'd'S ttre rab'OT conhactot. The entit~ xecei~ing ttre setvices 
nnrst b-e tefened to 'd'S the client.: 

Employee leasing axtaligement doe-s not include azzangeme11ls t-o 
ptovide tempotat~ wotkets. Tempotat~ W'0'1:"k ntean"S a wotket wiTo 

±s futnished to an entil~ to substitute T'VT a petmanent 
emplo~ee on ±-e-ave 'OT to !ll"e'e't seasonal 'OT shott texm woxkload 
conditions. 

a . 11 Cl i ent 11 means an entity 1 easing one or more employees 
from another entity. 

b. 11 Employee leasing arrangement 11 means an arrangement 
whereby an entity utilizes the services of another entity 
to maintain all or some of its employees . Employee 
leasing arrangement does not include arrangements to 
provide temporary employees. 

c. 11 Labor contractor 11 means an entity leasing one or more of 
its employees to another company. 
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d. "Temporary employee" means an employee who is furnished by 
a labor contractor to a client less than three-fourths of 
any three consecutive months. 

2. Coverage. For purposes of coverage under the Workers 
Compensation Act, ttre ~client ±n leasing an employee leasing 
arrangement tn'tt'St from a labor contractor pursuant to an 
employee leasing agreement must be deemed the employer of the 
leased employee, and the bureau may require the client to 
provide worker's compensation coverage for the leased 
employee, when the leased employee has been furnished by the 
labor contractor to the client at least three-fourths of any 
three consecutive months. A leased employee so employed may 
not be deemed a temporary worker. The labor contractor shall 
provide worker's compensation coverage for temporary employees 
furnished to clients. Co"etage tn'tt'St b-e ptovided by ttre client 
t"O fulfill st:al:utoty obligations t-o workets leased ttm:l-e-r an 
emplo:yee leasing atrangement. 

3. Premium for leased employees - Client as policyholder. 

a. The client shall provide a complete payroll record of the 
employees and workers leased to it from the labor 
contractor. Premium on such payroll must be based on the 
classifications and rates which would have applied if the 
employees and workers leased to the client had been direct 
employees of the client. 

b. If the client does not supply the payroll records of the 
employees and workers leased to it from the labor 
contractor, one hundred percent of the full employee 
leasing arrangement price must be established as the 
payroll of the employees and workers leased to the client. 
The premium must be charged on that amount as payroll. 

c. If an experience modification has been established for the 
client, such experience modification must be applied to 
the premium developed for the leased employees and 
workers. 

History: Effective July 1, 1991; amended effective January 1, 1992. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-17 

92-01-02-27. Medical and hospital fees. Medical and hospital 
fees and rules of procedure must be those fees and procedures contained 
in the 1992 edition of that publication entitled "North Dakota Workers 
Compensation Medical and Hospital Fees", adopted by reference thereto 
and incorporated within this section as though set out in full herein. 
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Maximum allowable fees may be adjusted annually. The fees adopted 
in this section apply to all services rendered on or after January 1, 
1992. 

This section and schedules apply to all health care providers and 
practitioners regardless of specialty area, limitation of practice, 
state, or county where service is provided. 

Services permitted under out-of-state workers• compensation 
programs, but not allowed under the North Dakota fees and procedures, 
may not be reimbursed . Questionable services will be addressed at the 
bureau•s discretion at the request of a provider or practitioner . 

Reimbursement for services and procedures not addressed within 
this section will be determined on a 11 by report 11 basis. A description 
of the nature, extent and need for the procedure or service, including 
the time, skills, equipment, and any other pertinent facts necessary to 
furnish the procedure or service, should be furnished the bureau, as 
well as the following, where appropriate: 

1. Postoperative diagnosis. 

2. Size, location, and number of lesions or procedures. 

3. Major surgical procedure with supplementary procedures. 

4. Nearest similar procedure, by code, according to the North 
Dakota Workers Compensation Medical and Hospital Fees 
publication. 

5. Estimated followup. 

6 . Operative time. 

11 By report 11 services or procedures must be adjusted as provided in 
this section. 

Inpatient hospital services must be paid on the basis of hospital 
specific per diem rates, based upon costs reported in the latest 
available medicare cost report for that hospital . Per diem rates will 
be established for the following services, if available from the 
hospital: medical and surgical stay; intensive care unit and coronary 
care unit stays; psychiatric stays; chemical dependency stays; and 
rehabilitation stays. Specialty services will also be allocated a per 
diem rate for a hospital performing that type of service (e.g., a burn 
unit stay). Per diem rates will be calculated by aggregating salary 
expenses for routine services, allocated overhead (general services) 
costs and expenses for ancillary services, and dividing such aggregation 
by related patient days. Expenses will be adjusted for each hospital to 
a common base of 1989, using adjustment factors specific to the regions 
in which hospitals are located. 
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Rates will be adjusted to 1992 values, using the same inflationary 
factors applied to adjusting North Dakota workers• compensation 
temporary disability payments. The maximum payable amount on an 
inpatient hospital charge will be computed by multiplying the eligible 
days or units reported on the hospital bill by the appropriate per diem 
rate. Where the submitted amount is less than the approved amount, 
payment will be based on the lesser amount. North Dakota and border 
states' hospitals for which recent medicare cost reports are not 
available will be paid at the lesser of the median of the per diem rates 
or the actual billed charges. 

Hospital outpatient services charges, for outpatient clinic and 
emergency room services, will be based on a cost to charge ratio for 
each hospital. The cost to charge ratio will be computed by comparing 
the costs to charges for the hospital based on the latest available 
medicare audited cost report. A maximum payable amount on an outpatient 
hospital charge will be computed by multiplying the submitted charge by 
the cost to charge ratio. If a medicare cost report is not available 
for a hospital, the median cost to charge ratio for all eligible 
hospitals will be applied. The workers compensation bureau may apply 
additional percentage discounts from the cost to charge ratio. 

History: Effective January 1, 1992. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 
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TITLE 98 

Office of Administrative Hearings 
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JANUARY 1992 

STAFF COMMENT: Title 98 contains all new material but is not 
underscored so as to improve readability . 

Chapter 
98-01-01 

Section 
98-01-01-01 
98-01-01-02 

98-01-01-03 

ARTICLE 98-01 

GENERAL ADMINISTRATION 

Organization of Office of 
Administrative Hearings 

CHAPTER 98-01-01 
ORGANIZATION OF OFFICE OF ADMINISTRATIVE HEARINGS 

Hi story 
Application of North Dakota Century Code 

Chapter 28-32 
Inquiries 

98-01-01-01. History . The office of administrative hear i ngs was 
established July 1, 1991, as a result of the passage of Senate Bil l 
No. 2234 i n the fifty-second legislative assembly. See S.L . 1991 , 
ch . 637 . The office must provide independent hearing officers for state 
agencies, boards, and commissions that are required to use independent 
hearing officers to conduct 'their hearings, and may provide independent 
hearing officers for other requesting state agencies, boards , and 
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commissions, and units of local government, as well as for any agency to 
conduct a rulemaking hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 54-57-03 

98-01-01-02. Application of North Dakota Century Code chapter 
28-32. The office of administrative hearings itself is an agency 
subject to chapter 28-32. It is required to conduct hearings for other 
agencies that are subject to chapter 28-32. When conducting hearings 
for agencies subject to chapter 28-32, its hearing officers must conduct 
those hearings in accordance with the provisions of chapter 28-32 and 
any rules adopted pursuant to it. The office of administrative hearings 
is also required to provide hearing officers for the hearings of some 
agencies not subject to chapter 28-32. When conducting hearings for 
agencies not subject to chapter 28-32, its hearing officers need not 
conduct the hearing according to the provisions of chapter 28-32 and 
rules adopted pursuant to it. Additionally, the provisions of chapter 
28-32, and rules adopted pursuant to it, do no apply to any hearings 
conducted by the office of administrative hearings for units of local 
government for which the office of administrative hearings may provide a 
hearing officer upon request. 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 54-57-03 

98-01-01-03. Inquiries. Any inquiries concerning the office of 
administrative hearings, the uniform rules of administrative practice 
and procedure adopted by it, or any of the laws relating to the office 
of administrative hearings or the uniform rules may be addressed to: 

Director 
Office of Administrative Hearings 
918 East Divide Avenue 
Suite 315 
Bismarck, North Dakota 58501 

History: Effective January 1, 1992. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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Chapter 
98-02-01 
98-02-02 
98-02-03 
98-02-04 

Section 
98-02-02-01 

98-02-02-02 

98-02-02-03 
98-02-02-04 
98-02-02-05 
98-02-02-06 
98-02-02-07 
98-02-02-08 
98-02-02-09 
98-02-02-10 
98-02-02-11 
98-02-02-12 
98-02-02-13 
98-02-02-14 
98-02-02-15 
98-02-02-16 

ARTICLE 98-02 

UNIFORM RULES OF ADMINISTRATIVE 
PRACTICE AND PROCEDURE 

Definitions [Reserved] 
Prehearing Practice and Procedure 
Hearing Procedure 
Posthearing Practice and Procedure 

CHAPTER 98-02-01 
DEFINITIONS 

[Reserved] 

CHAPTER 98-02-02 
PREHEARING PRACTICE AND PROCEDURE 

Contested Cases - Complaint and Specific-Named 
Respondent [Reserved] 

Proceedings Other Than Complaint and 
Specific-Named Respondent - Noncontested 
Cases - Notice of Hearing 

Service and Filing 
Time 
Appearances and Representation 
Discovery 
Subpoenas 
Motions - Certification of Motions 
Prehearing Conferences 
Prehearing Briefs 
Affidavits Presented by Parties 
Consolidation 
Intervention [Reserved] 
Informal Disposition [Reserved] 
Disqualification of Hearing Officer [Reserved] 
Default [Reserved] 

98-02-02-01. Contested cases - Complaint and specific-named 
respondent. [Reserved] See North Dakota Century Code section 28-32-05 
for statutory requirements. 
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98-02-02-02. Proceedings other than complaint and specific-named 
respondent - Noncontested cases - Notice of hearing. 

1. This section does not apply to proceedings pursuant to 
subsection 1 of North Dakota Century Code section 28-32-05, or 
proceedings complying with another statute or rule of practice 
or procedure adopted pursuant to statute by an administrative 
agency. 

2. No hearing may be held unless all the parties have been served 
notice of the hearing at least fifteen days before the 
hearing. 

3. In an emergency a hearing officer, in the hearing officer•s 
discretion, may give notice of hearing by giving less than 
fifteen days• notice. Every party to an emergency hearing 
must be given a reasonable time to prepare for the hearing, 
which may be extended by the hearing officer upon good cause 
being shown. 

4. The hearing officer shall designate the time and place for the 
hearing. Service of the notice must be by certified mail or 
personally. Service may be waived in writing by a party, and 
the parties may agree on a definite time and place for hearing 
with the consent of the agency having jurisdiction. 

5. The notice for hearing must state the time and place for the 
hearing, the name and address of the hearing officer, and 
shall generally inform the parties about the nature of the 
hearing. In lieu of, or in addition to, a general explanation 
about the nature of the hearing contained in the notice, the 
hearing officer may attach to the notice other pleadings or 
documents which adequately inform the parties about the nature 
of the hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05 

98-02-02-03. Service and filing. All pleadings, notices, written 
motions, requests, petitions, briefs, memoranda, and correspondence 
relating to a proceeding must be served on all parties and filed with 
the agency. When a proceeding has been assigned to a hearing officer 
outside the agency, the agency shall inform the parties of the 
designated hearing officer 1 s name and address, and filing must be with 
the designated hearing officer at the address of the hearing officer. 
Unless otherwise provided by law, filing is complete upon actual receipt 
by the agency or the hearing officer, if one outside the agency has been 
des~gnated, or upon mailing, unless the agency or hearing officer 
requires actual receipt by a time certain. The date of service is the 
day when the document is deposited in the United States mail or is 
delivered in person, except that the date of service of a document 
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required to be served by certified mail is the date of its delivery, or 
of its attempted delivery, if refused. When a party has appeared by an 
attorney or an authorized representative, service must be upon the 
attorney or the duly authorized representative, unless service upon the 
party is ordered by the hearing officer. The serving party must be 
prepared to furnish satisfactory proof of service. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05, 54-57-04 

98-02-02-04. Time. In computing any period of time under this 
title, the time begins with the day following the act or event, and 
includes the last day of the period, unless the last day is a Saturday, 
Sunday, or state or federal holiday, in which event it includes the next 
following day which is not a Saturday, Sunday, or holiday . Whenever a 
party has the right or is required to do some act or take some 
proceedings within a prescribed period of time after service of a 
document upon the party and the document is served upon the party by 
mail, other than certified mail, three days must be added to the 
prescribed period of time. 

History: Effective January 1, 1992. 
General Authority: NOCC 54-57-05 
Law Implemented: NOCC 28-32-05, 54-57-04, 54-57-05 

98-02-02-05. Appearances and representation. Any party may 
participate in the hearing in person, or if the party is a corporation 
or other artificial person, by a duly authorized representative . 
Regardless of whether a party is participating in person, any party may 
be advised and represented by an attorney licensed to practice in North 
Dakota or, if permitted by law, other representative. Persons acting in 
a representative capacity must be prepared to show proof of their 
authority, in law and fact, to act in such capacity. 

History: Effective January 1, 1992. 
General Authority: NOCC 54-57-05 
Law Implemented: NOCC 54-57-04, 54-57-05 

98-02-02-06. Discovery. 

1. General. Parties may obtain discovery by oral deposition, 
written interrogatories, production of documents or things, 
inspection of property or premises, physical or mental 
examinations, or requests for admissions. With the exception 
of requests for admissions, a party, except an administrative 
agency, seeking to undertake discovery shall first submit a 
written petition for approval to conduct discovery to the 
hearing officer. The petition must identify the type of 
discovery sought, must name the person to be examined, or 
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2. 

identify with particularity the documents or property to be 
inspected, as the case may be, and must explain how the 
information sought is relevant to the issues. If the hearing 
officer finds that the requesting party has demonstrated that 
the information sought is relevant to the the issues in 
dispute, is reasonable in scope, is needed for the proper 
presentation of the party•s case, and is not for the purposes 
of delay, the request must be approved. The hearing officer 
shall recognized all privileged information or communications 
which are recognized by law. 

Depositions and interrogatories. 
interrogatories must be taken in the manner 
North Dakota Rules of Civil Procedure. 

Depositions 
provided by 

and 
the 

3. Discovery of documents which are public records. Requests for 
the production of documents which are public records will not 
be approved unless it is first shown that the requesting party 
has made diligent and good faith efforts to review such 
documents under the existing general law procedures for 
inspection of public records and access has been denied. 

4. Identification of witnesses. The hearing officer may require 
a party to disclose the names and addresses of all witnesses 
that the party intends to call at the hearing. All witnesses 
unknown at the time of that disclosure must be disclosed as 
soon as they become known. Any party failing to make 
disclosure required by this section without good cause may, at 
the discretion of the hearing officer, be foreclosed from 
presenting evidence at the hearing through witnesses not 
disclosed. 

5. Requests for admissions. A party may serve upon any other 
party a written request for the admission of the truth of 
relevant statements or opinions of fact, or of the application 
of law to fact, including the genuineness of any document. 
The request must be served at least fifteen days prior to the 
hearing and it must be answered in writing by the party to 
whom the request is directed within ten days of receipt of the 
request. The written answer must either admit or deny the 
truth of the matters contained in the request or must make a 
specific objection thereto. Failure to make a timely written 
answer results in the subject matter of the request being 
deemed admitted. 

6. Failure to comply with discovery order. Upon failure of a 
party to reasonably comply with an administrative agency•s 
discovery request or the hearing officer•s order approving 
discovery, the hearing officer may take one of the following 
actions: 

a. Make a further order concluding that the subject matter of 
the order approving discovery or any other relevant facts 
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shall be taken as established for the purposes of the case 
in accordance with the claim of the party requesting the 
order; or 

b. Make an order which recognizes the failure of the party to 
comply and refuse to allow that party to support or oppose 
designated claims or defenses, or prohibit the party from 
introducing designated matters into evidence. 

7. Protective orders. Upon motion by a party or by the person 
from whom discovery is sought, and for good cause shown, the 
hearing officer may make any order which justice requires to 
protect a party or person from annoyance, embarrassment, 
oppression, or undue burden and expense. The order may 
provide that discovery be denied, be limited, be had only on 
specified conditions, or be disclosed only in a designated 
way. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-09 

98-02-02-07. Subpoenas. The hearing officer shall issue a 
subpoena for the production of documentary evidence only upon the 
written petition of a party requesting it. The petition for a subpoena 
for the production of documentary evidence must specifically identify 
the document or other object subpoenaed. The party requesting the 
subpoena is responsible for its timely service, as well as payment of 
all fees in accordance with the North Dakota Rules of Civil Procedure. 
Any attorney representing a party to the proceedings may issue a 
subpoena to require the attendance and testimony of a witness at 
proceedings. Upon motion promptly made, the hearing officer may quash 
or modify a subpoena if it is found to be unreasonable or oppressive. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-09 

98-02-02-08. Motions - Certification of motions. 

1. Motions must state the relief sought, the authority relied 
upon, and the facts alleged. If made before the hearing they 
must be in writing. If made at the hearing, they may be 
stated orally, but the hearing officer may require that they 
be reduced to writing, filed, and served. Within ten days 
after a written motion is served, or such other period as the 
hearing officer may fix, any party may file a response to the 
motion. The hearing officer may not sustain or grant a 
written motion prior to expiration of the time for filing 
responses, but may deny the motion without awaiting response. 
An immediate oral response may be made to an oral motion, and 
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an oral motion may be ruled on immediately. Motions submitted 
to the administrative agency or hearing officer, and not 
disposed of in a separate ruling or in the findings of fact, 
conclusions of law, and order, will be deemed denied. When 
the hearing officer designated to preside at the hearing is 
not the final decisionmaker, the hearing officer is authorized 
to rule upon any motion not formally acted upon by the 
administrative agency prior to the assignment of the matter to 
the hearing officer. 

2. The hearing officer, either upon the request of a party or 
independent of such a request, may certify a motion to the 
administrative agency for final ruling. In deciding which 
motion should be certified, the hearing officer shall consider 
the following: 

a. Whether the motion involves a controlling question of law 
as to which there is a substantial ground for difference 
of opinion; 

b. Whether a final determination by the agency on the motion 
would materially advance the ultimate termination of the 
hearing; 

c. Whether or not the delay between the ruling and the motion 
would adversely affect the prevailing party; 

d. Whether to wait until after the hearing would render the 
matter moot and impossible for the agency to reverse or 
for a reversal to have any meaning; or 

e. Whether it is necessary to promote the development of the 
full record and avoid remanding. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-05 

98-02-02-09. Prehearing conferences. The hearing officer may 
order the parties to participate in a prehearing conference. Any party 
may request the hearing officer to hold a prehearing conference, but the 
decision to conduct a prehearing conference is the hearing officer 1 s. 
The hearing officer will determine the method and manner in which the 
prehearing conference will be conducted. The purpose of the prehearing 
conference is to identify and simplify the issues to be decided, to 
determine whether the pleadings need amendment or clarification, to set 
a hearing date, to identify witnesses and exhibits, to obtain 
stipulations in regard to foundation for testimony and exhibits, to 
identify and stipulate to material facts not in dispute, and to consider 
such other matters that may foster the orderly and expeditious 
resolution of the issues. The prehearing conference will be informal, 
but the hearing officer may record the proceeding. Agreements, 
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amendments, stipulations, or other matters appropriate for resolut i on 
through the prehearing conference may be reduced to writing, entered on 
the record , or made the subject of an order by the hearing officer . The 
hearing officer may require that proposed exhibits be exchanged at the 
prehearing conference, or otherwise prior to the hearing. Proposed 
exh i bits not so exchanged may be denied admission as evidence. 

History: Effective January 1, 1992. 
General Authority : NDCC 54-57-05 
Law Implemented: NDCC 28-32-08 . 3 

98-02-02-10. Prehearing briefs. The hearing officer may require 
the parties to file written statements of position prior to the 
prehearing conference, prior to the hearing, or at the time of the 
hearing , summarizing their positions relative to the issues, i dentifying 
mater i al facts in dispute as well as those not in dispute, and 
ide ntifying applicable statutes, regulations, pol i cies, and case law. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-08 .3, 28-32-11 . 1 

98-02-02-11 . Affidavits presented by parties. Any party 
intending to introduce an affidavit in evidence shall serve a copy of 
the affidavit upon all parties at least fifteen days prior to the 

' hear i ng, unless the hearing officer fixes another t i me period . I f, 
with i n seven days of such service, a party files and serves a wr i tten 
request for the opportunity to cross-examine the affiant at the hear i ng , 
the assertions may not be received i n evidence unless the aff i ant is 
made availab l e for cross-examination, or the hearing officer determ i ne s 
that cross-examination is not necessary for the full and true disc l osu re 
of facts referred to in the affiant's assertions, in which case t he 
aff i davit may be introduced into evidence. This procedure is not 
required when the parties stipulate to the admiss i on of an affidavit . 

History: Effective January 1, 1992 . 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-06 , 28-32-11 . 1 

98-02-02-12. Consolidation. The hearing officer , upon t he motio n 
of any party or upon the hearing officer's own motion , may order two or 
more proceedings consolidated for hearing if they present similar i ssue s 
of fact and law, and if the rights of the parties or the public i nteres t 
wil l not be substantially prejudiced . 

History: Ef fective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11 . 1, 54-57-04 
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98-02-02-13. Intervention. [Reserved] See North Dakota Century 
Code section 28-32-08.2 for statutory requirements. 

98-02-02-14. Informal disposition. [Reserved] See North Dakota 
Century Code section 28-32-05.1 for statutory requirements. 

98-02-02-15. 
See North Dakota 
requirements. 

Disqualification of hearing officer. 
Century Code section 28-32-08.1 for 

[Reserved] 
statutory 

98-02-02-16. Default. [Reserved] See North Dakota Century Code 
section 28-32-08.4 for statutory requirements. 

Section 
98-02-03-01 
98-02-03-02 
98-02-03-03 
98-02-03-04 
98-02-03-05 
98-02-03-06 
98-02-03-07 
98-02-03-08 
98-02-03-09 

CHAPTER 98-02-03 
HEARING PROCEDURE 

Evidentiary Purpose 
Authority of Hearing Officer 
Hearing Procedure 
Disruption of Hearing 
Evidence - Official Notice [Reserved] 
Exhibits 
Continuances 
Ex Parte Communications [Reserved] 
The Record [Reserved] 

98-02-03-01. Evidentiary purpose. An evidentiary hearing need be 
conducted only in cases where genuine issues of material fact must be 
resolved. When it appears from pleadings, admissions, stipulations, 
affidavits, or other documents that there are no matters of material 
fact in dispute, the hearing officer, upon motion of a party or upon .the 
hearing officer's own motion, may conclude that the hearing can proceed 
without conducting an evidentiary hearing and enter an order so finding, 
vacating the hearing date if one has been set, and fixing the time for 
filing briefs or taking oral argument. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-03-02. Authority of hearing officer. The hearing officer 
hai the duty to conduct a hearing, and related proceedings, to take all 
necessary action to maintain order and avoid delay, and has all powers 
necessary to these ends, including, but not limited to, the authority 
to: 
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1. Arrange and issue notice of, the date, time, and place of the 
hearing, and related proceedings or upon due notice to the 
parties , to change any date, time, or place previously set. 

2. Hold conferences to settle, simplify, or fix the issues in a 
proceeding, or to consider other matters that may aid i n the 
expeditious disposition of the proceeding. 

3. Require parties to state their position with respect to the 
various issues in the proceeding. 

4. Administer oaths and affirmations. 

5. Issue subpoenas and discovery orders. 

6. Rule on motions or other procedural matters where the rul i ng 
does not result in a final determination of the proceeding . 

7 . Regulate the course of the hearing and conduct of the part i es . 

8 . Examine witnesses, direct witnesses to testify , and, as may be 
warranted, exclude witnesses from the hearing room so that 
they cannot hear the testimony of other witnesses. 

9 . Receive, rule on, exclude, or limit evidence. 

10. Fix the time for filing motions, petitions, briefs, or other 
items . 

11. Require the parties to submit briefs, memoranda, and proposed 
findings of fact and conclusions of law. 

These powers apply to procedural hearing officers as well as hear i ng 
off i cers mak i ng recommended findings and conclusions, except as they may 
be lawfully limited by the agency at the time of the agency's request 
for , or des i gnation of, a procedural hearing officer. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-05, 28-32-05.1 , 28-32-06, 28-32-08 . 3, 
28-32-09, 28-32-11, 28-32-11 . 1, 54-57-04 

98-02-03-03. Hearing procedure. The hearing is directed to 
receiving factual evidence and expert op1n1on testimony re l ated to 
i ssues in dispute. Argument will not be received in evidence ; rather , 
i t must be presented in statements, memoranda, or briefs, as determined 
by the hearing officer. Brief opening statements, limited to stat ing 
the party's position and what it intends to prove, may be al lowed , i n 
the hearing officer's discretion . Unless the hearing officer determine s 
otherwise , the hearing must proceed and be conducted in substantial ly 
the following manner: 
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1. Testimony must be preserved by electronic recording unless the 
agency elects to use a court reporter or stenographer. If a 
request is made prior to the hearing, the agency may allow a 
party to preserve testimony by court reporter. The requesting 
party shall agree to pay for the court reporter and the cost 
of transcript preparation. The requesting party shall make 
all the necessary arrangements for the court reporter. The 
requesting party may not delay the proceeding by use of the 
court reporter or in the preparation of the transcript. 

2. The hearing must be conducted in the English language. The 
proponent of any testimony to be offered by a witness who does 
not speak the English language proficiently shall provide an 
interpreter, approved by the hearing officer, proficient in 
the English language and the language in which the witness 
shall testify. The cost of such interpreter must be paid by 
the party providing the interpreter, unless the proponent of 
such testimony identifies a prevailing requirement that the 
agency provide an interpreter. 

3. When the agency is a party, the hearing officer may require 
that the agency proceed first, by making an opening statement 
explaining the action taken, describing the evidence upon 
which that action was based, and identifying the applicable 
statues, rules or regulations, or policy interpretations upon 
which the action was based. 

4. All parties may present evidence and argument with respect to 
the issues, and cross-examine witnesses. Cross-examination of 
witnesses will ordinarily follow direct examination, but the 
sequence may be regulated by the hearing officer. 

5. The party with the burden of proof shall begin the 
presentation of the evidence, followed by the other parties in 
a sequence determined by the hearing officer. In all cases 
the burden of presenting evidence to support a fact or 
position rests with the proponent of the fact or position. 

6. When all parties and witnesses have been heard, opportunity 
must be offered to present final argument, in a sequence 
determined by the hearing officer. Final argument may be 
allowed in the form of memoranda or briefs, or oral argument, 
in the discretion of the hearing officer. 

7. The record of the hearing must be closed upon receipt of the 
final memoranda or briefs, transcript, if any, or late-filed 
exhibits requested by the hearing officer, subject to the 
authority for an administrative agency to consider additional 
information or evidence not presented at the hearing, as 
provided by North Dakota Century Code section 28-32-07. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
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Law Implemented: NDCC 28-32-07, 28-32-11, 28-32-11.1, 54-57-04 

98-02-03-04. Disruption of hearing. Disrespectful, disorderly, 
or contemptuous conduct, contumacious language, refusal to comply with 
directions, or continued use of dilatory tactics by any person 
constitutes grounds for immediate exclusion of such person from the 
hearing by the hearing officer . 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-03-05. Evidence - Official notice. [Reserved] See North 
Dakota Century Code section 28-32-06 for statutory requirements. 

98-02-03-06. Exhibits. Evidence other than witness testimony 
must be submitted in the form of exhibits. Whenever possible, copies of 
exhibits must be furnished to all parties. In any event, all parties 
must be afforded an opportunity to examine the exhibit. The hearing 
officer may require that the parties mark exhibits in advance of the 
hearing . When the evidence offered through the exhibit is embodied in a 
book, document, or other material of such volume as to needlessly 
encumber the record, an authenticated copy of the relevant excerpt may 
be entered, or the excerpt may be read into the record, in the 
discretion of the hearing officer. 

History: Effective January 1, 1992 . 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-06, 28-32-11.1 

98-02-03-07. Continuances. A party seeking a continuance shall 
first contact the other parties for the purpose of obtaining a 
stipulated agreement. If the party seeking the continuance is unable to 
secure a stipulated agreement then that party shall submit a written 
request for continuance to the hearing officer, with copies served upon 
the parties of record. These requirements may be waived by the hear i ng 
officer if circumstances arise to make compliance unreasonable . The 
hearing officer may not approve a continuance except for good cause 
shown. The hearing officer may order a continuance upon the hearing 
officer's own motion. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1 , 54-57-04 

98-02-03-08. Ex parte communications. [Reserved] See North 
Dakota Century Code section 28-32-12.1 for statutory requirements. 
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98-02-03-09. The record. [Reserved] See North Dakota Century 
Code sections 28-32-12 and 28-32-17 for statutory requirements. 

Section 
98-02-04-01 
98-02-04-02 

98-02-04-03 

98-02-04-04 
98-02-04-05 

CHAPTER 98-02-04 
POSTHEARING PRACTICE AND PROCEDURE 

Posthearing Briefs and Proposed Findings 
Agency Consideration of Information Not 

Presented at Formal Hearing [Reserved] 
Findings of Fact, Conclusions of Law, and 

Order of Agency [Reserved] 
Petition for Reconsideration [Reserved] 
Effectiveness of Orders [Reserved] 

98-02-04-01. Posthearing briefs and proposed findings. At the 
conclusion of the hearing, any party may request an opportunity to 
submit proposed findings of fact and conclusions of law, briefs, or 
memoranda. The hearing officer may direct the parties to submit 
proposed findings of fact and conclusions of law, briefs, or memoranda. 
The hearing officer shall fix the time for filing and service and the 
order of filing, and may direct that memoranda or briefs be filed 
simultaneously or sequentially. When it is ordered that proposed 
findings of fact and conclusions of law, briefs, or memoranda be filed 
and served by the party initiating the proceeding, and that party fails 
to comply, the hearing officer may recommend to the agency head that the 
proceeding be dismissed. Neither memoranda nor briefs may incorporate 
evidentiary materials through appendices or other attachments unless 
those items were received in evidence during the course of the hearing. 

History: Effective January 1, 1992. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 54-57-04 

98-02-04-02. Agency consideration of information not presented at 
formal hearing. [Reserved] See North Dakota Century Code section 
28-32-07 for statutory requirements. 

98-02-04-03. Findings of fact, conclusions of law, and order of 
agency. [Reserved] See North Dakota Century Code section 28-32-13 for 
statutory requirements. 

98-02-04-04. Petition for reconsideration. [Reserved] See North 
Dakota Century Code section 28-32-14 for statutory requirements. 
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98-02-04-05. Effectiveness of orders. [Reserved] See North 
Dakota Century Code section 28-32-14.1 for statutory requirements. 
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