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APPENDIX X 
Recommended Technologies to Achieve Deactivation 

of Characteristics in Section 33-24-05-282 

Tne treatmeRt staRdard fer mal'ly subeate~eries ef 0001, 0002, 0003 ·wastes 
as well as fer 1<044, 1<045, aRd K047 wastes is listed iR 33 24 05 282 simply 
as "Oeaeti't'atiel'l te reme'i'e tne enaraeteristies ef i~Ritabilit)·, eerresi'i'it)·, aRd 
reaeti·tity." Tne eR·,·ireRmeRtal preteetiel'l a~el'ley nas determiRed tnat maRy 
teenRele~ies, wneR used aleRe er iR eembiRatiel'l, eaR aenie"t·e tnis staRdaFd. 
Tne felle·tviR~ appeRdix preseRts a partial list ef tnese teenRele~ies, utiliziR~ tne 
fi't'e letter teenRele~y cedes establisned iR SeetieR 33 24 05 282 table 1. Use ef 
tnese specific teenRele~ies is Ret maRdatef)' aRd dees Ret preclude direct reuse, 
reeever=y, aRd/er the use ef ether pretreatmeRt teetmele~ies pre·tided deaeti·tatieR 
is aenie·ved aRd tnese alteFRati"t'e metneds are !'let performed iR uRits desi~Rated 
as laRd disposal. The treatment standard for many characteristic wastes is 
stated in the 33-24-05-280 Table of Treatment Standards as "Deactivation and 
meet UTS." The environmental protection agency has determined that many 
technologies. when used alone or in combination. can achieve the deactivation 
portion of the treatment standard. Characteristic wastes that are not managed 
in a facility regulated by the Clean Water Act or in a Clean Water Act-equivalent 
facility, and that also contain underlying hazardous constituents (see subsection 9 
of section 33-24-05-251) must be treated not only by a "deactivating" technology 
to remove the characteristic. but also to achieve the universal treatment standards 
for underlying hazardous constituents. The following appendix presents a partial 
list of technologies. utilizing the five letter technology codes established in Table 1 
of section 33-24-05-282. that may be useful in meeting the treatment standard. 
Use of these specific technologies is not mandatory and does not preclude direct 
reuse, recovery. or the use or any combination thereof. of other pretreatment 
technologies. provided deactivation is achieved and underlying hazardous 
constituents are treated to achieve the universal treatment standards. 

Waste Code/Subcategory Nonwastewaters 

0001 Ignitable Liquids based on 33-24-02-11.1.a.-Low TOC RORGS ......... . 

Nonwastewater Subcategory (containing 1% to <10% TOCl. INCIN ........ .. 

0001 Ignitable Liquids based on 33-24-02-11.1.a.-lqnitable 

Wastewater Subcateqory(containing <1% TOC>. 

0001 Compressed Gases based on 33-24-02-11.1.c ........ .. 

1010 

WETOX ......... . 

CHOXO ......... . 

BIOOG ......... . 

n.a .......... . 

RCGAS ......... . 

INCIN ......... . 

FSUBS ......... . 

AOGAS fb. 
INCIN ........ . 

Wastewaters 

RORGS 

INCIN 

WET OX 

CHOXO 

BIOOG 

.!:!.&. 



Waste Code/Subcategory 

0001 Ignitable Reactives based on 33-24-02-11.1.b ......... . 

0001 Ignitable Oxidizers based on 33-24-02-11.1.d ......... . 

0002 Acid Subcategory based on 33-24-02-12.1.a. with pH 

less than or equal to 2 

0002 Alkaline Subcategory based on 33-24-02-12.1.a. with 

pH greater than or equal to 12.5 

0002 Other Corrosives based on 33-24-02-12.1.b ......... . 

0003 Water Reactives based on 33-24-02-13.1.b .. c .. 
and d ......... . 

0003 Reactive Sulfides based on 33-24-02-13.1.e ......... . 

0003 Explosives based on 33-24-02-13.1.f .. g .. and h .......... 

0003 Other Reactives based on 33-24-02-13.1.a .......... 

K044 Wastewater treatment sludges from the manufacturing 

and processing of explosives. 
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Nonwastewaters 

AOGAS fb. (CHOXO: 
or CHREDl. 

WTRRX ......... . 

CHOXO ........ .. 

CHREO ......... . 

STABL. ........ . 

INCIN ........ .. 

CHREO ......... . 

INCIN ........ .. 

RCORR. ........ . 

NEUTR ........ .. 

INCIN ........ .. 

NEUTR. ........ . 

INCIN ........ .. 

CHOXO ........ .. 

CHREO ........ .. 

INCIN ........ .. 

STABL.. ...... .. 

INCIN ........ .. 

WTRRX 

CHOXO ........ .. 

CHREO ........ .. 

CHOXO ........ .. 

CHREO ........ .. 

INCIN ........ .. 

STABL.. ...... .. 

INCIN ........ .. 

CHOXO ........ .. 

CHREO ........ .. 

INCIN ........ .. 

CHOXO ........ .. 

CHREO ........ .. 

CHOXO ........ .. 

CHREO ........ .. 

INCIN ........ .. 

Wastewaters 

CHREO 

INC IN 

NEUTR 

INC IN 

NEUTR 

INCIN 

CHOXO 

CHREO 

INC IN 

CHOXO 

CHREO 

BIOOG 

INC IN 

INC IN 

CHOXO 

CHREO 

BIOOG 

CARBN 

INC IN 

CHOXO 

CHREO 

BIOOG 

CARBN 

CHOXO 

CHREO 

BIOOG 



Waste Code/Subcategory 

K045 Spent carbon from the treatment of wastewaters 

containing explosives. 

K047 Pink/red water from TNT ooerations ......... . 

Note: "n.a." stands for "not applicable:" ''fb." stands for 
''followed by." 
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Nonwastewaters 

CHOXD ......... . 

CHRED ......... . 

INCIN ......... . 

CHOXD ......... . 

CHRED ......... . 

INCIN ......... . 

Wastewaters 

CARBN 

INCIN 

CHOXD 

CHRED 

BIODG 

CARBN 

INC IN 

CHOXD 

CHRED 

BIODG 

CARBN 

INC IN 



APPENDIX XI 
Land Dis12osal Restrictions Effective Dates of Surface DiSROSed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Dis12osed Wastes (Non-Soil and Debris} 

Regulated in the Land Dis12osal Restriclions! - Com12rehensive List 

Waste Code Waste Catego!)l Effective Date 

0001£ All (excegt high total organic carbon August 9, 1993 
ignitable liguids} 

0001 High total organic carbon ignitable liguids August 8, 1990 

0002£ All August 9, 1993 

0003 Newl~ identified surface-disgosed Ma~ 26, 2000 
elemental ghosghorus grocessing wastes 

0004 Newl~ identified 0004 and mineral August 24, 1998 
12rocessing wastes 

0004 Mixed radioactive/new!~ identified 0004 or Ma~ 26, 2000 
mineral grocessing wastf:l§ 

0005 Newl~ identified 0005 and mineral August 24, 1998 
grocessing wastes 

0005 Mixed radioactive/new!~ identified 0005 or Ma~ 26, 2000 
mineral grocessing wastes 

0006 Newl~ identified 0006 and mineral August 24, 1998 
grgcessing wastes 

0006 Mixed radioactive/new!~ identified 0006 or Ma~ 26,2000 
mineral grocessing wastes 

0007 Newl~ identified 0007 and mineral August 24, 1998 
grocessing wastes 

0007 Mixed radioactive/new!~ identified 0007 or Ma~ 26,2000 
mineral grocessing wastes 

0008 Newl~ identified 0008 and mineral August 24, 1998 
grocessing wastes 

0008 Mixf:ld radioactive/new!~ identified 0008 or Ma~ 26, 2000 
mineral grocessing wastes 

0009 Newl~ i~entified 0009 and mineral August 24, 1998 
12rocessing wastes 

0009 Mixed radioactivf:l/newl~ identified 0009 or Ma~ 26,2000 
mineral grocessing wastes 

0010 Newl~ i~entified 0010 and mineral August 24, 1998 
grocessing wastes 

0010 Mixed r§dioactive/newl~ identified 001 0 or Ma~ 26,2000 
mineral grocessing wastes 

0011 Newl~ identified 0011 and mineral August 24, 1998 
grocessing wastes 

0011 Mixed radioactive/new!~ identified 0011 or Ma~ 26,2000 
mineral grocessing wastes 

0012 (that exhibit the toxicity All December 14, 1994 
s;;haracteri§tic based on the 
TCLP~ 
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APPENDIX XI 
Land DisRosal Restrictions Effective Dates of Surface DisRosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisRosed Wastes (Non-Soil and Debris} 

Regulated in the Land Dis12osal Restrictions! - ComRrehensive List 

Waste Code Waste CategOO£ Effective Date 

D013 (that exhibit the toxicity All December 14, 1994 
characteristic based on the 
TCLP)2 

D014 {that exhibit the toxici~ All December 14, 1994 
characteristic based on the 
TCLP)fi 

D015 {that exhibit the toxicity All December 14, 1994 
characteristic based on the 
TCLPlg 

D016 (lhat exhibit the toxicity All December 14, 1994 
characteristic based on the 
TCLP)g 

DQ17 (that exhibit the toxicity All December 14, 1994 
characteristic based on the 
TCLP).!! 

D018 Mixed with radioactive wastes Se~tember 19, 1996 

D018 All other§ D~~mber 19, 1994 

D019 Mixed with radioactive wastes Se~tember 1 ~. 1996 

D019 All othem D~~ember 19, 1994 

D020 Mixed with radioactive wastes Se12tember 1 ~. 1996 

D020 All othem December 19, 1994 

D021 Mixed with radioactive wastes Se~tember 19, 1996 

D021 All other§ December 19, 1994 

D022 Mixed with radioactive wastes Se~tember 19, 1996 

D022 All other§ December 19, 1994 

D023 Mixed with radioactive wastes Se~tember 19, 1996 

D023 All other§ December 19, 1994 

D024 Mixed with radioactive wastes Se~tember 1 ~. 1996 

D024 All other:z December 19, 1994 

D025 Mixed with radioactive wast~s Segtember 1 ~. 1 ~96 

D025 All others December 19, 1994 

D026 Mixed with radioactive wastes Segtember 1 ~. 1996 

D026 All others December 19, 1994 

D027 Mixed with radioactive wastes Se~tember 1 ~. 1996 

D027 All other:z December 19, 1994 

D028 Mixed with radioactive wastes Se~tember 19, 1996 

D028 All other§ December 19, 1994 

D029 Mixed with radioactive wastes Segtember 1 ~. 1996 
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APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes {Non-Soil and Debris} 

Regulated in the Land Disgosal Restrictions!!. • Comgrehensive List 

Waste Code Waste Catego!)l Effective Date 

D029 All others December 19, 1994 

D030 Mixed with radioactive wastes Segtember 19, 1996 

D030 All others December 19, 1994 

D031 Mixed with radioactive wastes Se!;!tember 19, 1996 

D031 All others December 19, 1994 

D032 Mixed with radioactive wastes Sej;!tember 19, 1996 

D032 All others December 19, 1996 

D033 Mixed with radioactive wastes Segtember 19, 1996 

D033 All others December 19, 1994 

D034 Mixed with radioactive wastes Segtember 19, 1996 

D034 All others December 19, 1994 

D035 Mixed with radioactive wastes Sej;!tember 19, 1996 

D035 All others December 19, 1994 

D036 Mixed with radioactive wastes Segtember 19, 1996 

D036 All others December 19, 1994 

D037 Mixed with radioactive wastes Sej;!tember 19, 1996 

D037 All others December 19, 1994 

D038 Mixed with r!;!dioactive wa§tes S~j;!temb~r 19, 1996 

D038 All others December 19, 1994 

D039 Mixed with radiQactive wa§tes Segtember 19, 1996 

D039 All others December 19, 1994 

D040 Mixed with radioactive wastes Segtember 19, 1996 

D040 All others December 19, 1994 

D041 Mixed with radioactive wastes Sej;!tember 19, 1996 

D041 All others December 19, 1994 

D042 Mixed with radioactive wastes Segtember 19, 1996 

D042 All others December 19, 1994 

D043 Mixed with radioactive wastes Segtember 19, 1996 

D043 All others December 19, 1994 

F001 Small guanti~ generators, CERCLA November 8, 1988 
resgonse/RCRA corrective action, initial 
generator's solvent-water mixtures, 
solvent-containing sludges and solids 

F001 All Qthers November 8, 1986 

F002 (1, 1 ,2-trichloroethane} Wastewater and nonwastewater August 8, 1990 
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APPENDIX XI 
Land DisQosal Restrictions Effective Dates of Surface DisQosed 

~rohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisQosed Wastes {Non-Soil and Debris} 

Regulat!ild in the Land DisQosal Restrictions.! - ComQrehensive List 

Waste Code Waste CategoQ£ Effective Date 

F002 Small guanti~ generators, CERCLA November ~. 1988 
resQonse/RCRA correctiv!il action, initial 
generator's solvent-water mixtures, 
solvent-containing sludge§ and solids 

F002 All others November 8, 1986 

F003 Small guanti~ gen!ilrators, QERCLA November ~. 1988 
resQOn!ie/RCRA corrective action, initial 
gener~tor's solv§lnt-water mixtures, 
solvent-containing sludge!! and solids 

F003 All others November 8, 1986 

.E.QQ! Small guanti~ generators, CERCLA November 8, 1988 
resQonse/RCRA corrective action, initial 
generator's solvent-water mixtures, 
solvent-containing sludges and solids 

~ All others November 8, 1986 

F005 {benzene, 2-etho~ Wastewater and nonwastewater August 8, 1990 
ethanol, ~-nitroQro(2ane) 

~ Small guanti~ generators, CERCLA November 8, 1988 
res(2onse/RCRA corrective action, initial 
generator's solvent-water mixtures, 
solvent-containing sludges and solids 

.E.Q05. All others November 8, 1986 

.E.QQQ Wastewater August 8, 1990 

EQ.Q6. Nonwastewater August 8, 1988 

F006 {~anides} Nonwastewater Julx 8, 1989 

.E.QQ1 All Julx 8, 1989 

F008 All Julx 8, 1989 

.Erum All Julx ~. 1989 

F010 All June 8, 1989 

F011 (~~nides} Nonwastewater De~mber 8, 1989 

F011 All oth!ilrS Julx 8, 1989 

F012 (~anides} Nonwastewater December 8, 1989 

F012 All others Julx ~. 1989 

F019 All August 8, 1990 

F020 All November 8, 1988 

F021 All November 8, 1988 

F025 All August 8, 1990 

F026 All November 8, 1988 

F027 All November 8, 1988 
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APPENDIX XI 
Land Dis(!osal Restrictions Effective Dates of Surface Dis(!osed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Dis(!osed Wastes {Non-Soil and Debris) 

Regulated in the Land Dis(!osal Restrictions! • Com(!rehensive List 

Waste Code Waste Catego!:)l Effective Date 

F028 All November 8, 1988 

F032 Mixed with radioactive wastes Mal£12, 1999 

F032 All others August 12, 1997 

F034 Mixed with radioactive wastes Mal£ 12, 1999 

F034 All others August 12, 1997 

F035 Mixed with radioactive wastes Mal£ 12, 1999 

F035 All Qthers August 12, 1997 

F037 Not generated from surface im(!oundment June 30, 1993 
cleanouts or closures 

F037 Generated from surface im~oundment June 30, 1994 
cleanQuts or closures 

F037 Mixed with radioactive wastes June 30, 1994 

F038 Not generated from surface im~oundment June 30, 1993 
cleanouts or closures 

F038 Generat~!:! from surface im~oundment June 30, 1994 
cleanouts or closures 

F038 Mixed with radioactive wastes June 30, 1994 

F039 Wastewater August 8, 1990 

F039 Nonwastewater Mal£ 8, 1992 

K001 (organics}~ All August 8, 1988 

K001 All others August 8, 1988 

K002 All August 8, 1990 

K003 All August 8, 1990 

K004 Wastewater August 8, 1990 

K004 Nonwastewater August 8, 1988 

K005 Wastewater August 8, 1990 

K005 Nonwa:2tewater June 8, 1989 

K006 All August 8, 1990 

K007 WS!Stewater August 8, 1990 

K007 Nonwastewater June 8, 1989 

K008 Wa~tewat~r August 8, 1990 

K008 Nonwastewater August 8, 1988 

K009 All June 8 1989 

K010 All June 8, 1989 

K011 Wastewater August 8, 1990 

K011 Nonwastewater June 8, 1989 
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APPENDIX XI 
Land DisRosal RestrictiQns Effective Qates of Surface DisRosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisRosed Wastes (Non-Soil and Debris} 

Regulated in the Land Disgosal Restrictions!! • ComRrehensive List 

Waste Code Waste CategoD£ Effective Date 

K013 wastewat~r Aygust 8, 1990 

K013 Nonwastewater June 8, 1989 

K014 Wastewater August 8, 1990 

K014 Nonwastewater June 8, 1989 

K015 wastewater August 8, 1988 

K015 Nonwastewater August 8, 1990 

K016 All Augu§t 8, 1988 

K017 All August 8, 1990 

K018 All Augu§t 8, 1988 

K019 All August 8, 1988 

K020 All August 8, 1988 

K021 Wastewater August 8, 1990 

K021 Nonwastewater Aygust 8, 1988 

K022 wastewater August 8, 1990 

K022 Nonwastewat~r August 8, 1988 

K023 All June 8, 1989 

K024 All August e. 1988 

K025 Wastewater August 8, 1990 

K025 Nonwastewater August 8, 1988 

K026 All August 8, 1990 

K027 All June 8, 1989 

KQ28 (metals} Nonwastewater August 8, 1990 

K028 All others June 8, 1989 

K029 wastewater August 8, 1990 

K029 Nonwastewater June 8, 1989 

K030 All August 8, 1988 

K031 wastewater August 8, 1990 

K031 Nonwastewater Mall 8, 1992 

K032 All August 8, 1990 

K033 All August e. 1990 

K034 All August 8, 1990 

K035 All August e. 1990 

K036 Wastewater June 8, 1989 

K036 Nonwastewater August 8, 1988 

K037£ Wastewater Auguste, 1988 

1018 



APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes (Non-Soil and Debris) 

Regulated in the Land Disgosal Restrictions!! - Comgrehensive List 

Waste Code Waste Catego!)l Effective Date 

K037 Nonwastewater August 8, 1988 

K038 All June 8, 1989 

K039 All June 8, 1989 

K040 All June 8, 1989 

K041 All August 8, 1990 

K042 All August 8, 1990 

K043 all June 8, 1989 

K044 All August 8, 1988 

K045 All August 8, 19813 

K046 {nonreactive} Nonwastewater August 8, 1988 

K046 All others August 8, 199Q 

K047 All August 8, 1988 

K04!3 Wast~water August 8, 1990 

K048 Nonwastewater November 8, 1990 

K049 Wastewater August 8, 1990 

K049 Nonwastewater November 8, 1990 

K050 Wastewater August 8, 1990 

K050 Nonwastewater November 8, 1990 

K051 Wastewater August 8, 1990 

K051 Nonwastewater November 8, 1990 

K052 Wastewater August 8, 1990 

K052 Nonwastewater November 8, 1990 

K060 Wastewater August 8, 1990 

K060 Nonwastewater August 8, 1988 

K061 Wastewater August 8, 1990 

K061 Nonwastewater June 30, 1992 

K062 All August 8, 1988 

K069 {non-calcium sulfate} Nonwastewater August 8, 1988 

K069 All others August 8, 1990 

K071 All August 8, 1990 

K073 All August 8, 1990 

K083 All August 8, 1990 

K084 Wastewater August 8, 1990 

K084 Nonwastewater Mall 8, 1992 

K085 All August 8, 1990 
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APPENDIX XI 
Land DisRosal Restrictions Effective Qates of Surface DisRosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisRosed Wastes (Non-Soil and Debris) 

Regulated in the Land DisRosal Restrictions.!l • ComRrehensive List 

Waste Code Waste Catego!): Effective Date 

K086 (org~nics).R. All Augu§t 8, 1988 

K086 All others August 8, 1988 

K087 All August 8, 1988 

K088 All other§ October 8, 1997 

K088 All othe[§ Janua~ 8, 1997 

K093 All June 8, 1989 

K094 All June 8, 1S89 

K095 Wastewater August 8, 1990 

K095 Nonwastewater June a. laaa 

K096 Wastewat!:lr August 8, 1990 

K096 Nonwastewater June 8, 19aa 

K097 All August 8, 1990 

K098 All August 8, 1990 

K099 All August 8, 1988 

K100 Wastewate[ August 8, 1990 

K100 Nonwastewater August 8, 1988 

K1 01 {organics) Wastewat!:l[ August 8, 1988 

K1 01 (metal!!) WastewS~t!;lr August 8, 1990 

K1 01 (organics) Nonwastewater August 8, 1988 

K101 (metals) Nonwastewater Mal£ 8, 1992 

K102 (organics) Wastewat~r August 8, 1988 

K102 (metals) Wastewatg[ August 8, 1990 

K102 (organics) Nonwastewater August 8, 1988 

K102 (metals) Nonwastewater Mal£8 1SS2 

K103 All August 8, 1988 

K104 All August 8, 1988 

K105 All August 8, 1990 

K106 Wastewat!:lr August 8, 1990 

K106 Nonwastewater Mal£ 8, 1992 

K107 Mixed with radioactive wastes June 30, 1994 

K107 All other§ November 9, 1992 

K108 Mixed with radioactive wastes June 30, 1994 

K108 All othe[§ November 9, 1992 

K109 Mixed with radioactive wastes June 30, 1994 

K109 All others November 9, 1992 
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APPENDIX XI 
Land DisQosal Restrictions Effective Dates of Surface DisQosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisQosed Wastes (Non-Soil and Debris} 

Regulated in the Land DisQosal Restrictions.! - ComQrehensive List 

Waste Code Waste Catego!)l Effective Date 

K110 Mixed with radioactive wastes June 30, 1994 

K110 All others November 9, 1992 

K111 Mixed with radioactive wastes June 30, 1994 

K111 All others November 9, 1992 

K112 Mixed with radioactive wastes June 30, 1994 

K112 All others November 9, 1992 

K113 All June 8, 1989 

K114 All June 8, 1989 

K115 All June 8, 1989 

K116 All June 8, 1989 

K117 Mixeg with radioactive wastgs June 30, 1994 

K117 All others November 9, 1992 

K118 Mixed with radioactive wastes June 30, 1994 

K118 All others November 9, 1992 

K123 Mixed with radioactive wastes June 30, 1994 

K123 All others November 9, 1992 

K124 Mixed with radioactive wastes June 30, 1994 

K124 All others November 9, 1992 

K125 Mixgd with radioactive wastes June 30, 1994 

K125 All others November 9, 1992 

K126 Mixed with radioactive wastes June 30, 1994 

K126 All others November 9, 1992 

K131 Mixed with radioactive wastes June 30, 1994 

K131 All others November 9, 1992 

K132 Mixed with radioactive wastes June 30, 1994 

K132 All others November 9, 1992 

K136 Mixed with radioactive wastes June 30, 1994 

K136 All others November 9, 1992 

K141 Mixed with radioactive wastes SeQtember 19, 1996 

K141 All others December 19, 1994 

K142 Mixed with radioactive wastes SeQtember 19, 1996 

K142 All others December 19, 1994 

K143 Mixed with radioactive wastes SeQtember 19, 1996 

K143 All others December 19, 1994 

K144 Mixed with radioactive wastes SeQtember 19, 1996 
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APPENDIX XI 
land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Haza[dous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes {Non-Soil and Debris} 

Regulated in the land Di§gosal Restrictions! - Comgrehensive list 

Waste Code Waste Categorx Effective Date 

K144 All others De~mber 19, 1994 

K145 Mixed with radioagive wastes Sej;!tember 19, 1996 

K145 All others D~~mb~r 19, 1994 

K147 Mixed with radioactive wastes Se!;!tember 19, 1996 

K147 All others De~m!:!~r 19, 1994 

K148 Mixed with radioactive wastes Sej;!tember 19, 1996 

K148 All other§ De~mber 19, 1994 

K149 Mixed with radioactive wastes Se!;!tember 19, 1996 

K149 All other§ De~mber 19, 1994 

K150 Mixed with radioactive wastes SeQtember 19, 1996 

K150 All othern De~mber 19, 1994 

K151 Mixed with radioactive wastes SeQtember 19, 1996 

K151 All other§ De~mber 19, 1994 

K156 Mixed with radioactive wastes AQril 8, 1998 

K156 All other§ Jul~ 8, 1996 

K157 Mixed with radioactive wastes Agril 8, 1998 

K157 All others Jul~ 8, 1996 

K158 Mixed with radioactive wast~s Agril 8, 1998 

K158 All others Jul~ 8, 1996 

K159 Mixed with radioactive wast~s Agril 8, 1998 

K159 All othe[§ Jul~ 8, 1996 

K160 Mixed with radioactive wastes Agril 8, 1998 

K160 All othe[§ Jul~ 8, 1996 

K161 Mixed with radioactive wast~s A!;!ril 8, 1998 

K161 All other.§ Jul~ 8, 1996 

P001 All August 8, 1990 

P002 All August 8, 1990 

P003 All August 8, 1990 

P004 All August 8, 1990 

P005 All August 8, 1990 

P006 All August 8, 1990 

P007 All August 8, 1990 

P008 All August 8, 1990 

P009 All August 8, 1990 

P010 Wastewater August 8, 1990 
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APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes (Non-Soil and Debris} 

Regulated in the Land Disgosal Restrictions!! - Comgrehensive List 

Waste Code Waste Catego!Y Effective Date 

P010 Nonwast!;lwater Mal£ 8, 1992 

P011 Wastewater August 8, 1990 

P011 NQnwastewater Mal£ 8, 1992 

P012 Wastewater August 8, 1990 

P012 Nonwastewater Mal£ 8, 1992 

P013 (barium} Nonwastewater August 8, 1990 

P013 All others June 8, 1989 

P014 All August 8, 1990 

P015 All August 8, 1990 

P016 All August 8, 1990 

P017 All August 8, 1990 

P018 All August 8, 1990 

P020 All August 8, 1990 

P021 All June 8, 1989 

P022 All August 8, 1990 

P023 All August 8, 1990 

P024 All August 8, 1990 

P026 All August 8, 1990 

P027 All August 8, 1990 

P028 All August 8, 1990 

P029 All June 8, 1989 

P030 All June 8, 1989 

P031 All August 8, 1990 

P033 All August 8, 1990 

P034 All August 8, 1990 

P036 Wastewater August 8, 1990 

P036 Nonwastewater Mal£ 8, 1992 

P037 All August 8, 1990 

P038 Wastewater August 8, 1990 

P038 Nonwastewater Mal£ 8, 1992 

P039 All June 8, 1989 

P040 All June 8, 1989 

P041 All June 8, 1989 

P042 All August 8, 1990 

P043 All June 8, 1989 
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APPENDIX XI 
Land DisRo§al RestrictiQns Effective Dates of Surface DisRosed 

Prohibited H~rdous Wastes 
Table 1. Effective Dates of Surface DisRosed Wastes (Non-Soil and Debris} 

Regylated in the Land DisRosal Restrictions.!!. • ComRrehensive List 

Waste Code Waste Catego[X Effective Date 

P044 All June 8, 1989 

P045 All August 8, 1990 

P046 All August 8, 1990 

P047 All August 8, 1990 

P048 All August ~. 1990 

P049 All August 8, 1990 

P050 All August 8, 1990 

P051 All August 8, 1990 

P0 54 All Aygust 8, 1990 

P056 All August 8, 1990 

P0 57 All August 8, 1990 

P058 All August 8, 1990 

P059 All August 8, 1990 

P060 All August 8, 1990 

P062 All June 8, 19!;19 

P063 All June 8, 1989 

P064 All August 8, 1990 

P065 wastewater August 8, 1990 

P065 Nonwastewater Mal£8, 1992 

P066 All August 8, 1990 

P067 All Augu!2t 8, 1990 

P068 All August 8, 1990 

P069 All August 8, 1990 

P070 All August 8, 1990 

P071 All June 8, 1989 

P072 All August 8, 1990 

P073 All August 8, 1990 

P074 All June 8, 1989 

P075 All August 8, 1990 

P076 All August 8, 1990 

P077 All August 8, 1990 

P078 All August 8, 1990 

P081 All August 8, 1990 

P082 All August 8, 1990 

P084 All August 8, 1990 
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APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes {Non-Soil and Debris) 

Regulated in the Land Disgosal Restrictions! - Comgrehensive List 

Waste Code Waste Catego!)l Effective Date 

P085 All June 8, 1989 

P087 All Mall 8, 1992 

P088 All August 8, 1990 

P089 All June 8, 1989 

P092 Wast~water August 8, 1990 

P092 Nonwastewater Mall 8, 1992 

P093 All August 8, 1990 

P094 All June 8, 1989 

P095 All August 8, 1990 

P096 All August 8, 1990 

P097 All June 8, 1989 

P098 All June 8, 1989 

P099 (silver) Wa§tewater August 8, 1990 

P099 All others June 8, 1989 

P101 All August 8, 1990 

P102 All August 8, 1990 

P103 All August 8, 1990 

P104 (silver) Wastewater August 8, 1990 

P104 All others June 8, 1989 

P105 All August 8, 1990 

P106 All June 8, 1989 

P108 All August 8, 1990 

P109 All June 8, 1989 

P110 All August 8, 1990 

P111 All June 8, 1989 

P112 All August 8, 1990 

P113 All August 8, 1990 

P114 All August 8, 1990 

P115 All August 8, 1990 

P116 All August 8, 1990 

P118 All August 8, 1990 

P119 All August 8, 1990 

P120 All August 8, 1990 

P121 All June 8, 1989 

P122 All August 8, 1990 
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APPENDIX XI 
Land Disgosal RestrictiQns Effective Dates of Surface Disgosed 

Prohibited Hm;ardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes {Non-Soil and Debris} 

Regylated in the Land Disgosal Restrictions! - Comgrehensive List 

Waste Code Waste Catego~ Effective Date 

P123 All August e. 1990 

P127 Mixed with radioactive wastes Aj2ril 8, 1998 

P127 811 others Julx 8, 1996 

P128 Mixed with radioactive wastes Aj2ril 8, 1998 

P128 All others J!.!ll£ 8, 1!:!96 

P185 Mixed with radioactive wastes Aoril 8, 1998 

P185 811 others Jull£ 8, 1996 

P188 Mixed with radioactive wastes A12ril 8, 1998 

P188 811 others Julx 8, 1996 

P189 Mixed with radioactive wastes Aj2ril 8, 1998 

P189 All others Julx 8, 1996 

P190 Mixed with radioactive wastes Aj2ril 8, 1998 

P190 811 others Julx 8, 1996 

P191 Mixed with radioactive wastes A12ril 8, 1998 

P191 All Qthers Julx 8, 1996 

P192 Mixed with radioactive wastes Aj2ril 8, 1998 

P192 All oth~rs Jull£ 8, 1996 

P194 Mixed with radioactive wastes A12ril 8, 1998 

P194 All Qthers Jull£ 8, 1996 

P196 Mixed with radioactive wastes A!2ril 8, 1998 

P196 All others Jylx 8, 1996 

P197 Mixed with radioactive wastes Aj2ril 8, 1998 

P197 All others Jull£ 8, 1996 

P198 Mixed with radioactive wastes Aj2ril 8, 1998 

P198 All others Julx 8, 1996 

P199 Mixed with radioactive wastes AQril 8, 1998 

P199 All others Julx 8, 1996 

P201 Mixed with radioactive wastes Aj2ril 8, 1998 

P201 All others Jull£ 8, 1996 

P202 Mixed with radioactive wastes AQril 8, 1998 

P202 All others Julx 8, 1996 

P203 Mixed )tlith radioactive wastes AQril 8, 1998 

P203 All others Julx 8, 1996 

P204 Mixed )tlith radioactive wastes Agril 8, 1998 

P204 All others Julx 8, 1996 
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APPENDIX XI 
Land Dis12osal Restrictions Effective Dates of Surface Dis12osed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Dis12osed Wastes (Non-Soil and Debris} 

Regulated in the Land Disr;~osal Restrictions! - Com12rehensive List 

Waste Code Waste Catego!)l Eff!give Date 

P205 Mixed with radioactive wastes A12ril 8, 1998 

P205 All others Jul~ 8, 1996 

U001 All August 8, 1990 

U002 All August 8, 1990 

U003 All August 8, 1990 

U004 All August 8, 1990 

U005 All August 8, 1990 

U006 All August 8, 1990 

U007 All August 8, 1990 

U008 All August 8, 1990 

U009 All August 8, 1990 

U010 All August 8, 1990 

U011 All August 8, 1990 

U012 All August 8, 1990 

U014 All August 8, 1990 

U015 All August 8, 1990 

U016 All August 8, 1990 

U017 All August 8, 1990 

U018 All August 8, 1990 

U019 All August 8, 1990 

U020 All August 8, 19~0 

U021 All August 8, 1990 

U022 All August 8, 1990 

U023 All August 8, 1990 

U024 All August 8, 1990 

U025 All August 8, 1990 

U026 All August 8, 1990 

U027 All August 8, 1990 

U028 All June 8, 1989 

U029 All August 8, 1990 

U030 All August 8, 1990 

U031 All August 8, 1990 

U032 All August 8, 1990 

U033 All August 8, 1990 

U034 All August 8, 1990 
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APPENDIX XI 
Land DisRosal Restrictions Effective Dates of Surface DisRosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisRosed Wastes (Non-Soil and Debris) 

Regulated in the Land DisRosal Restrictions.! • ComRrehensive List 

Waste Code Waste Catego!)l Effective Date 

U035 All Augu!2t a, 1990 

U036 All August 8, 1990 

U037 All August a, 1990 

U038 All August 8, 1990 

~ All August 8, 1990 

U041 All August 8, 1990 

U042 All August 8, 1990 

U043 All August 8, 1990 

U044 All Augu§l 8, 1990 

U045 All August 8, 1990 

U046 All Augyst 8, 1990 

U047 All August 8, 1990 

U048 All August 8, 1990 

U049 All August 8, 1990 

U050 All August 8, 1990 

U051 All August 8, 1990 

U052 All AugU!2t 8, 1990 

U053 All August 8, 1990 

U055 All August 8, 1990 

U056 All August 8, 1990 

U057 All August 8, 1990 

U058 All June 8, 1989 

U059 All August 8, 1990 

U060 All August 8, 1990 

U061 All August 8, 1990 

U062 All August 8, 1990 

U063 All August 8, 1990 

U064 All August 8, 1990 

U066 All August 8, 1990 

U067 All August 8, 1990 

U068 All August 8, 1990 

U069 All June 30, 1992 

U070 All August 8, 1990 

U071 All August 8, 1990 

U072 All August 8, 1990 
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APPENDIX XI 
land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes {Non-Soil and Debris} 

Regulated in the land Disgosal Restrictions.! - Comgrehensive list 

Waste Code Waste Catego!Y Effective Date 

U073 All August 8, 1990 

U074 All August 8, 1990 

U075 All August 8, 1990 

U076 All August 8, 1990 

U077 All August 8, 1990 

U078 All August 8, 1990 

U079 All August 8, 1990 

U080 All August 8, 1990 

U081 All August 8, 1990 

U082 All August 8, 1990 

U083 All August 8, 1990 

U084 All August 8, 1990 

U085 All August 8, 1990 

U086 All August 8, 1990 

U087 All June 8, 1989 

U088 All June 8, 1989 

U089 All August 8, 1990 

U090 All August 8, 1990 

U091 All August 8, 1990 

U092 All August 8, 1990 

U093 All August 8, 1990 

U094 All August 8, 1990 

U095 All August 8, 1990 

U096 All August 8, 1990 

U097 All August 8, 1990 

U098 All August 8, 1990 

U099 All August 8, 1990 

U101 All August 8, 1990 

U102 All June 8, 1989 

U103 All August 8, 1990 

U105 All August 8, 1990 

U106 All August 8, 1990 

U107 All June 8, 1989 

U108 All August 8, 1990 

U109 All August 8, 1990 
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APPENDIX XI 
Land DisRosal Restrictions Effective Dates of Surface DisRosed 

Prohibited Hazardou~ Wastes 
T@ble 1. Effective Dates of Surface DisRosed Wastes (Non-Soil and Debris} 

Regulated in the Land DisRosal Restrictions! - ComRrehensive List 

Waste Code Waste CategoO£ Effective Date 

U110 All August 8, 1990 

U111 All August 8, 1990 

U112 All August 8, 1990 

U113 All August 8, 1990 

U114 All August 8, 1990 

U115 All August 8, 1990 

U116 All August 8, 1990 

U117 All August 8, 1990 

U118 All August 8, 1990 

U119 All August 8, 1990 

U120 All August 8, 1990 

U121 All August 8, 1990 

U122 All August 8, 1990 

U123 All August 8, 1990 

U124 All August 8, 1990 

U125 All August 8, 1990 

U126 All August 8, 1990 

U127 All August 8, 1990 

U128 All August 8, 1990 

U129 All August 8, 1990 

U130 All August 8, 1990 

U131 All August 8, 1990 

U132 All August 8, 1990 

U133 All August 8, 1990 

U134 All August 8, 1990 

U135 All August 8, 1990 

U136 wastewat§[ August 8, 1990 

U136 Nonwastewater Mal£ 8, 1!:!~2 

U137 All August 8, 1990 

U138 All August 8, 1990 

U140 All August 8, 1990 

U141 All August 8, 1990 

U142 All August 8, 1990 

U143 All August 8, 1990 

U144 All August 8, 1990 
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APPENDIX XI 
Land Diseosal Restrictions Effective Dates of Surface Diseased 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisJ:2osed Wastes {Non-Soil and Debris) 

Regulated in the Land DisJ:2osal Restrictions.!!. • Com12rehensive List 

Waste Code Waste Categorx Effective Date 

U145 All August 8, 1990 

U146 All August 8, 1990 

U147 All August 8, 1990 

U148 All August 8, 1990 

U149 All August 8, 1990 

U150 All August 8, 1990 

U151 Wastewater August 8, 1990 

U151 Nonwastewater Ma~ 8, 1992 

U152 All August 8, 1990 

U153 All August 8, 1990 

U154 All August 8, 1990 

U155 All August 8, 1990 

U156 All August 8, 1990 

U157 All August 8, 1990 

U158 All August 8, 1990 

U159 All August 8, 1990 

U160 All August !,l, 1990 

U161 All August 8, 1990 

U162 All August 8, 1990 

U163 All August 8, 1990 

U164 All August 8, 1990 

U165 All August 8, 1990 

U166 All August 8, 1990 

U167 All August 8, 1990 

U168 All August 8, 1990 

U169 All August 8, 1990 

U170 All August 8, 1990 

U171 All August 8, 1990 

U172 All August 8, 1990 

U173 All August 8, 1990 

U174 All August 8, 1990 

U176 All August 8, 1990 

U177 All August 8, 1990 

U178 All August 8, 1990 

U179 All August 8, 1990 
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APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective D@tes of Surface Disgosed Wastes {Non-Soil and Debris} 

Regulated in the Land Disgosal Restrictions! • Comgr:ehensive List 

Waste Code Waste Catego!Jl Effective Date 

U180 All August 8, 1990 

U181 All August 8, 1990 

U182 All August 8, 1990 

U183 All August 8, 1990 

U184 All August 8, 1990 

U185 All August 8, 1990 

U186 All August 8, 1990 

U187 All August 8, 1990 

U188 All August 8, 1990 

U189 All August 8, 1990 

U190 All June 8, 1989 

U191 All August 8, 1990 

U192 All August 8, 19eo 

U193 All August 8, 1990 

U194 All June 8, 1989 

U196 All August 8, 1990 

U197 All August 8, 1990 

U200 All August 8, 1990 

U201 All August 8, 19eo 

U202 All August 8, 1990 

U203 All August 8, 19eo 

U204 All August 8, 1990 

U205 All August 8, 19eo 

U206 All August 8, 1990 

U207 All August 8, 19eo 

U208 All August 8, 19eo 

U209 All August 8, 19eo 

U210 All August 8, 19eo 

U211 All August 8, 1990 

U213 All August 8, 19eo 

U214 All August 8, 1990 

U215 All August 8, 1990 

U216 All August 8, 19eo 

U217 All August 8, 1990 

U218 All August 8, 1990 

1032 



APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes {Non-Soil and Debris} 

Regulated in the Land Disgosal Restrictions.! - Comgrehensive List 

Waste Code Waste Catego!'Y Effective Date 

U219 All August 8, 1990 

U220 All August 8, 1990 

U221 All June 8, 1989 

U222 All August 8, 1990 

U223 All J1.1ne 8, 198!:1 

U225 All August 8, 1990 

U226 All August 8, 1990 

U227 All August 8, 1990 

U228 All August 8, 1990 

U234 All August 8, 1990 

U235 All June 8, 1989 

U236 All August 8, 1990 

U237 All August 8, 1990 

U238 All August 8, 1990 

U239 All August 8, 1990 

U240 All August 8, 1990 

U243 All August 8, 1990 

U244 All August 8, 1990 

U246 All August 8, 1990 

U247 All August 8, 1990 

U248 All August 8, 1990 

U249 All August 8, 1990 

U271 Mixed with radioactive wastes Aj;lril 8, 1998 

U271 All others Jul~ 8, 1996 

U277 Mixed with radioactive wastes A12ril 8, 1998 

U277 All others Jul~ 8, 1996 

U278 Mixed with radioactive wastes Aj;lril. 8, 1998 

U278 All others Jul~ 8, 1996 

U279 Mixed with radioactive wastes A12ril 8, 1998 

U279 All others Jul~ 8, 1996 

U280 Mixed with radioactive wastes A12ril 8, 1998 

U280 All others Jul~ 8, 1996 

U328 Mixed with radioactive wastes June 30, 1994 

U328 All others November 9, 1992 

U353 Mixed with radioactive wastes June 30, 1994 
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APPENDIX XI 
Land DisQosal Restrictions Effective Dates of Surface DisQosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface DisQosed Wastes {Non-Soil and Debris} 

Regulated in the Land Disgosal Restrictions• • ComQrehensive List 

Waste Code Waste Catego!)l Effective Date 

U353 All others November 9, 1992 

U359 Mixed with radioactive wastes June 30, 1994 

U359 All others November 9, 1992 

U364 Mixed with radioactive wastes AQril 8, 1998 

U364 All others Jull£ 8, 1996 

U365 Mixed with radioactive wastes Agril 8, 1998 

U365 All others Julx 8, 1996 

U366 Mixed with radioactive wastes Agril 8, 1998 

U366 All othet:§ Ju!)l 8, 1996 

U367 Mixed with radioactive wastes Agril 8, 1998 

U367 All others Julx ~. 1996 

U372 Mixed with radioactive wastes Agril 8, 1998 

U372 All others Julx ~. 1996 

U373 Mixed with radioactive wastes Agril 8, 1998 

U373 All other§ JUI)l ~. 1996 

U375 Mixed with radioactive wastes Agril 8, 1998 

U375 All othe[§ Julx 8, 1 ~96 

U376 Mixed with radioactive wastes Agril 8, 1998 

U376 All oth~[S Julx 8, 19~6 

U377 Mixed with radioactive wastes Agril 8, 1998 

U377 All others Jull£ 8, 1 ~96 

U378 Mixed with radioactive wastes Agril 8, 1998 

U378 All other§ Jull£ 8, 1996 

U379 Mixed with radioactive wastes Agril 8, 1998 

U379 All others Julx 8, 1996 

U381 Mixed with radioactive wastes Agril 8, 1998 

U381 All others Ju!)l 8, 1996 

U382 Mixed with radioactive wastes Agril 8, 1998 

U382 All other§ Jul)l 8, 1996 

U383 Mixed with radioactive wastes Agril 8, 1998 

U383 All other§ Ju!)l 8, 1996 

U384 Mixed with radioactive wastes Agril 8, 1998 

U384 All others Julx 8, 1996 

U385 Mixed with radioactive wastes Agril 8, 1998 

U385 All others JUI)l 8, 1996 
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APPENDIX XI 
Land Dis~osal Restrictions Effective Dates of Surface DisRosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Dis~osed Wastes (Non-Soil and Debris} 

Regulated in the Land Dis~osal Restrictions.! - Com~rehensive List 

Waste Code Waste Cat~QO!Y Effective Date 

U386 Mixed with radioactive WsH2tes Agril 8, 1E!E!I3 

U386 All others Jull£ 8, 1996 

U387 Mixed with radioactive wastes Agril 8, 19913 

U387 All others Jull£ 8, 1996 

U3139 Mixed with radioactive wast~s Agril 8, 19913 

U389 All others Jull£ 8, 19!:!6 

U390 Mixed with radioactive waste§ Agril 8, 1996 

U390 All others JUI)l 8, 1996 

U391 Mixeg with radioactive wastes Agril8 1996 

U391 All others Jul)l 8, 1996 

U392 Mixed with radioactive wast~s Agril 8, 19!:!13 

U392 All others Jull£ 8, 19!:!6 

U393 Mixed with radioaQtive wa§t~s Agril 8, 19913 

U393 All others Jull£ 8, 1996 

U394 Mixed with radioactive waste§ Agril 8, 19913 

U394 All others JUI)l 8, 1996 

U395 Mixed with radioactive wast~§ Agril 8, 19913 

U395 All others Jul)l 8, 1996 

U396 Mixed with radioactive wast~§ Agril 8, 19913 

U396 All others Jul)l 8, 1996 

U400 Mixed with radioactive wast~s Agril 8, 19913 

U400 All others Jull£ 8, 1996 

U401 Mixed with radioactive wastes Agril 8, 19!:!8 

U401 All others Jull£ 8, 1996 

U402 Mixed with radioactive waste§ Agril 8, 1998 

U402 All others Jul)l 8, 1996 

U403 Mixed with radioactive wast~s Agril 8, 1996 

U403 All others JUI)l 8, 1996 

U404 Mixed with radioactive wast~s Agril 8, 1996 

U404 All others Jul)l 8, 1996 

U407 Mixed with radioactive wastes Agril 8, 19913 

U407 All others Jull£ 8, 1996 

U409 Mixed with radioactive wasms Agril 8, 1998 

U409 All others Jul)l 8, 1996 

U410 Mixed with radioactive wasms Agril 8, 1996 
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APPENDIX XI 
Land Disgosal Restrictions Effective Dates of Surface Disgosed 

Prohibited Hazardous Wastes 
Table 1. Effective Dates of Surface Disgosed Wastes (Non-Soil and Debris} 

Regulated in the Land Di!!gosal Restrictionsll • Comgrehensive List 

Waste Code Waste Catego!Jl Effective Date 

U410 All othe[]i JUil£ 8, H!9!2 

U411 Mixed with radioactive wastes Agril 8, 1998 

U411 All otheGi Jull£ 8, 1 aae 

2This table does not include mixed radioactive wastes (from the First. Second, and 
Third Third rules) which received national capacity variance until May 8, 1992. This 
table also does not include contaminated soil and debris wastes. 

QThe standard was revised in the Third Third Final Rule (55 FR 22520, June 1, 
1990>. 

qhe standard was revised in the Third Third Emergency Rule (58 FR 29860, 
May 24, 1993): the original effective date was August 8. 1990. 

flThe standard was revised in the Phase II Final Rule (59 FR 47982. September 19, 
1994): the original effective date was August 8, 1990. 

§.The standards for selected reactive wastes was revised in the Phase Ill Final Rule 
(61 FR 15566, April 8, 1996): the original effective date was August 8, 1990. 
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APPENDIX XI (continued) 

Table 2. Summary of Effective Dates of Land Disposal Restrictions for Contaminated Soil 
and Debris 

Restricted Hazardous Waste in Contaminated Soil and Debris Effective Date 

.L Solvent-CF001 through F005l and dioxin-(F020 through F023 and November 8. 1990 
F026 through F028l containing soil and debris from CERCLA 
response or RCRA corrective actions. 

2. Soil and debris not from CERCLA response or RCRA corrective November 8. 1988 
actions contaminated with less than 1% total solvents (F001 through 
F005l or dioxins (F020 through F023 and F026 through F028l. 

~ All soil and debris contaminated with First Third wastes for which August 8. 1990 
treatment standards are based on incineration. 

4. All soil and debris contaminated with Second Third wastes for which June 8. 1991 
treatment standards are based on incineration. 

5. All soil and debris contaminated with Third Third wastes or. First or May 8. 1992 
Second Third "soft hammer'' wastes which had treatment standards 
promulgated in the Third Third rule. for which treatment standards 
are based on incineration, vitrification, or mercury retorting, acid 
leaching followed by chemical precipitation, or thermal recovery of 
metals: as well as all inorganic solids debris contaminated with D004 
through D011 wastes, and all soil and debris contaminated with mixed 
Resource Conservation and Recovery Act/radioactive wastes. 

6. Soil and debris contaminated with D012 through D043, K141 through December 19. 1994 
K145. and K147 through K151 wastes. 

7. Debris (only> contaminated with F037, F038, K107 through K112, December 19. 1994 
K117, K118, K123 through K126, K131, K132, K136, U328. U353, 
U359. 

~ Soil and debris conatminated with K156 through K161. P127, P128, July 8, 1996 
P188 through P192, P194, P196 through P199, P201 through P205, 
U271, U277 through U280, U364 through U367, U372, U373, U375 
through U379, U381 through U387. U389 through U396, U400 
through U404, U407, and U409 through U411 wastes. 

9. Soil and debris contaminated with K088 wastes. October 8, 1997 

.1Q. Soil and debris contaminated with radioactive wastes mixed with April 8, 1998 
K088, K156 through K161, P127, P128, P188 through P192, P194, 
P196 through P199, P201 through P205, U271. U277 through U280, 
U364 through U367, U372, U373. U375 through U379, U381 through 
U387, U389 through U396, U400 through U404, U407, and U409 
through U411 wastes. 

11.:. Soil and debris contaminated with F032, F034, and F035. May 12. 1997 

1b Soil and debris contaminated with newly identified D004 through D011 August 24, 1998 
toxicity characteristic wastes and mineral processing wastes. 

~ Soil and debris contaminated with mixed radioactive newly identified May 26. 2000 
D004 through 0011 characteristic wastes and mineral processing 
wastes. 

Note: Appendix XI is provided for the convenience of the reader. 
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APPENDIX XII. Ground Water Monitoring List1 

Chemical Abstracts Service Suggested PQL 
Common NameZ CAS RN~ Index Name! Methods.§. ~ 

AcenaQhthen~ .......... 83-32-9 Acenaghthl£leng, 1,2-dihlldro-.......... 8100 200 

8270 10 

Acenaghthlll~n§ .......... 208-96-8 AcenaQhthl£lene .......... 8100 200 

8270 10 

Acetone ......... , 67-64-1 2-Proganone 8240 100 

AcetoghenQne .......... 98-86-2 Ethanone, 1-ghenl£1- 8270 10 

Acetonitrile; M~l:!lll 75-05-8 Acetonitrile, ......... 8015 100 
Cl£anide .......... 

2-AcetJllaminofluorene; 53-96-3 Acetamide, N-9H-fluoren-2-J£I-.......... 8270 10 
2-AAF .......... 

Acrolein ........ , 107-02-8 2-Progenal. ......... 8030 § 

8240 § 

Ac[lllonitrile .......... 107-13-1 2-Progenenitrile .......... 8030 § 

8240 § 

Aldrin .......... 309-00-2 1 ,4:5,8-DimethanonaQhthalene,1,2,3,4, 8080 0.05 
10,1 0-hexachloro-, 
1,1 ,4,4a,5,8,8a-hexahl£dro-
(1 a,4a,5ab,5a,8a,8ab }-.......... 

8270 10 

Alll£1 chloridg ... , ...... 107-05-1 1-ProQene, 3-chloro-.......... 8010 § 

8240 100 

4-AminobiQhenl£1. ......... 92-67-1 [1, 1 '-BiQhenl£1]-4-amine .......... 8270 10 

Aniline .......... 62-53-3 Benzenamine .......... 8270 10 

Anthracene 120-12-7 Anthracene 8100 200 

8270 10 

Antimonl£ (Totan Antimonl£ .......... 6010 300 

7040 2,000 

7041 30 

Aramite 140-57-8 Sulfurous acid, 2-chloroethl£1 8270 10 
2-[4-( 1 , 1-dimethl£lethl£I}Qhenoxl£] 
-1-methlllethl£1 ester .......... 

Arsenic (Total} Arsenic .......... 6010 500 

7060 10 

7061 20 

Barium .......... (Totan Barium .......... 6010 20 

7080 1,000 

Benzene .......... 71-43-2 Benzene .......... 8020 2 
8240 § 

Benzo[a]aotl:!ra~m~; 56-55-3 Benz[a]anthracene .......... 8100 200 
Benzanthracene 
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APPENDIX XII. Ground Water Monitoring List1 

Chemical Abstracts Service Suggested PQL 
Common Nam~ CASR~ Index Name! Methods2 ~ 

8270 10 

Benzo[b ]fluoranthene ....... 205-99-2 Benz[e]aceQhenanth!Yiene .......... 8100 200 

8270 10 

Benzo[k]fluoranthene ...... 207-08-9 Benzo[k]fluoranthene ......... 8100 200 

8270 10 

Benzo[ghi]QeQ£1ene ....... 191-24-2 Benzo[ghi]QeQ£1ene .......... 8100 200 

8270 10 

Benzo[a]Ql(rene .......... 50-32-8 Benzo[a]Ql(rene .......... 8100 200 

8270 10 

Benzl£1 alcohol 100-51-6 Benzenemethanol. ...... , .. 8270 20 

Be!YIIium .......... (Total) Be!YIIium .......... 6010 ~ 

7090 50 

7091 ~ 

aiQha-BHC 319-84-6 Cl(clohexane. 8080 0.05 
1 ,2,3,4,5,6-hexachloro-,(1 a,2a,3b, 
4a,5b,6bl-.......... 

8250 10 

beta-BHC 319-85-7 Cl(clohexane, 8080 0.05 
1,2,3,4,5,6-hexachloro-,(1 a,2b,3a, 
4b,5a,6b)-.......... 

8250 40 

delta-BHC 319-86-8 Cl(clohexane, 8080 Q,1 
1,2,3,4,5,6-hexachloro-,(1 a,2a,3a, 
4b,5a,6b)-.......... 

8250 30 

gamma-BHC;Lindane ....... 58-89-9 Cl(clohexane, 8080 0.05 
1,2,3,4,5,6-hexachloro-,(1 a,2a,3b, 
4a,5a,6b)-.......... 

8250 10 

Bis(2-chloroethoxl£} 111-91-1 Ethane, 8270 10 
methane .......... 1,1'-[methl(lenebis(o~}]bis[2-chloro-.......... 

Bis(2-chloroethl(l}ether .... 111-44-4 Ethane, 1,1'-0Xl£bis[2-chloro-.......... 8270 1Q 

Bis(2-chloro-1-methl(lethl(l} 108-60-1 ProQane, 2,2'-o~bis[1-chloro-.......... 8010 100 
ether; 
2,2'-DichlorodiisoQrOQl£1 
ether 

8270 10 

Bis(2-ethl(lhe~I}Qhthalate ... 117-81-7 1 2-Benzenedicarboxl(lic acid. 8060 20 
bis(2-ethl(lhexl(l}§ster ......... 

8270 1Q 

Bromodichloromethane ........ 75-27 -4 Methane, bromodichloro-.......... 8010 1 
8240 2 
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Bromoform· 75-25-2 Methane, tribromo-.......... .w.Q ~ 
Tribromomethane .......... 

8240 2 
4-BromoQhenl£1 Qhenl£1 101-f!f!-;3 B!:lozene, 1-bromo-4-gheno~-.......... 8270 10 
ether ......... 

Butl£1 benzl£1 85-68-7 1,2-Benzenedicarbox)llic acid, but~l 8060 2 
Qhthalate; Benzl£1 butl£1 Qh!;lnl£lmethl£1 ester .......... 
ghthalate .......... 

8270 10 

Cadmium .......... (Total) Cadmium .......... 6010 40 

7130 50 

7131 1 
Carbon disulfide .......... ~ Carbon disulfide .......... 8240 2 
Carbon 56-23-5 Methane, tetrachloro-.......... 8010 1 
tetrachloride .......... 

8240 2 
Chlordane .......... 57-74-9 4, 7 -Methano-1 H-indene, 8080 .Q.1 

1 ,2,4,5,6, 7,8,8-octachloro-2,3,3a, 
4,7,7a-hexah~dro-.......... 

8250 10 

12-Chloroaniline ........ 106-4Z::a Benzenamine, 4-chloro-.......... 8270 20 

Chlorobenzene .......... 108-S0-7 Benzene, chloro-.......... 8010 ~ 

8020 ~ 

8240 2 
Chlorobenzilate .......... 510-15-6 Benzeneacetic acid, 4-cbloro-a- 8270 10 

(4-chloroghenl£1}-a-h)ldro~. ethl£1 
ester ........ 

g-Chloro-m-cresol. ......... 59-50-Z Phenol, 4-chloro-~-methl£1-.......... 8040 2 
8270 20 

Chloroethane; Ethl£1 75-00-3 Etbane, chloro-......... 8010 2 
chloride ........ 

8240 10 

Chloroform .......... 67-66-3 Methane, trichloro-.......... 8010 0.5 

8240 2 
2-Chlorona12hthalene ......... 91-58-7 Na12hthalene, 2-chloro-.......... 8120 10 

8270 10 

2-Chloroghenol. ......... 95-57-8 Phenol, 2-chloro-.......... 8040 2 
8270 10 

4-Chloroghenl£1 ghen~l 7005-72-3 Benzene, 1-chloro-4-gheno~-........ 8270 10 
ether... 

Chlorogrene ........ 126-99-8 1 ,3-Butadiene, 2-chloro-........ 8010 50 

8240 2 
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Qhromium .......... <Total> Chromium ............ 6010 70 

7910 500 

7191 1Q 

Ch~sene .......... 218-01-9 Chrysene .......... 8100 200 

8270 1Q 

Cobalt. ......... CTotan Cobalt... ....... 6010 70 

7200 500 

7201 10 

Cogger .......... CTotan Cogger .......... 6010 60 

7210 200 

m-Cresol .......... 108-39-4 Phenol, 3-meth~l-.......... 8270 10 

a-Cresol... ....... 95-48-7 Phenol, 2-meth~l-.......... 8270 10 

g-Cresol. ........ 106-44-5 Phenol, 4-meth~l-.......... 8270 10 

C~anide .......... 57-12-5 C~anide .......... 9010 40 

2,4-D; 2,4-Dichloro 94-75-7 Acetic acid, (2,4-dichloroghenox~)-.......... 8150 1Q 
gheno~acetic acid .... 

4,4'-DDD .......... 72-54-8 Benzene 1,1 '-(2,2-dichloroeth~lidene) 8080 Q,1 
bis!4-chloro-.......... 

8270 10 

4,4'-DDE. ......... 72-55-9 Benzene 1,1 '-(dichloroeth~lidene) 8080 0.05 
bis!4-chloro-.......... 

8270 10 

4,4'-DDT .......... 50-29-3 Benzene 1,1 '-(2,2,2-trichloroeth~lidene) 8080 Q,1 
bis!4-chloro-.......... 

8270 10 

Diallate .......... 2303-16-4 Carbamothioic acid, bis(1-meth~leth~l)-, 8270 10 
S- (2,3-dichloro-2-grogen~l) ester 

Dibenz[a,h]anthracene ...... 53-70-3 Dibenz[ a, h]anthracene .......... 8100 200 

8270 1Q 

Dibenzofuran .......... 132-64-9 Dibenzofuran .......... 8270 1Q 

Dibromochloromethane; 124-48-1 Methane, dibromochloro-.......... 8010 1 
Chlorodi-bromomethane ...... 

8240 .Q 

1 ,2-Dibromo-3-chloro 96-12-8 Progane, 1 ,2-dibromo-3-chloro-.......... 81010 100 
grogane; DBCP .......... 

8240 .Q 

8270 10 

1 ,2-Dibromoethane; 106-93-4 Ethane, 1 ,2-dibromo-.......... 8010 10 
Eth~lene 
dibromide .......... 

8240 .Q 
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Di-n-butyl 84-74-2 1 .2-Benzenedicarboxylic acid. dibutyl 
phthalate.......... ester .......... 

a-Dichlorobenzene.......... 95-50-1 Benzene. 1 .2-dichloro-.......... 

m-Dichlorobenzene.......... 541-73-1 Benzene. 1.3-dichloro-.......... 

p-Dichlorobenzene.. .... .. .. 106-46-7 Benzene. 1.4-dichloro-

3.3' -Dichlorobenzidine..... 91-94-1 [1. 1 '-Biphenvll-4.4' -diamine. 
3,3'-dich!oro-........ .. 

trans-1.4-Dichloro-2-butene 110-57-6 2-Butene. 1.4-dichloro-. CEl-........ .. 

Dichlorodifluoromethane .... 75-71-8 Methane. dichlorodifluoro-......... . 

1.1-Dichloroethane.......... 75-34-3 Ethane. 1.1-dichloro-.......... 

1.2-Dichloroethane: 107-06-2 Ethane. 1 .2-dichloro-.......... 
Ethylene 

dichloride .......... 

1. 1-Dichloroethylene: 75-35-4 Ethene. 1. 1-dichloro-.......... 
Vinylidene chloride ........ 

trans-1 .2-Dich!oroethylene 156-60-5 Ethene. 1 .2-dich!oro-. CE>-.. ........ 

2.4-Dichlorophenol.......... 120-83-2 Phenol. 2.4-dichloro-........ .. 

2.6-Dichlorophenol...... ... 87-65-0 Phenol. 2.6-dich!oro-........ .. 

1 .2-Dichloropropane........ 78-87-5 Propane 1.2-dichloro-........ .. 

cis-1 3-Dichloropropene.... 10061-01-5 1-Propene. 1 .3-dichloro-. CZ>-.. ........ 

trans-1 .3-Dichloro 
propene ...... 

10061-02-6 1-Propene. 1 .3-dichloro-. CEl-.......... 
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Suggested PQL 
Method~ ~ 

§Q§ll 2 

8270 10 

8010 ~ 

.!mQ 2 
8120 10 

.ruu 10 

§Q1Q 2 
8020 2 
8120 1.Q 

8270 10 

8010 ~ 

.8Q2Q 2 
8120 12 
8270 10 

8270 20 

8240 .§ 

8010 10 

8240 2 
8010 1 
8240 2 
§Q1Q 0.5 

~ .§ 

§Q1Q 1 

~ .§ 

8010 1 

~ 2 

~ .§ 

.ruu 10 

8270 10 

ru21Q 0.5 

8240 .§ 

8010 20 

8240 .§ 

8010 .§ 
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8240 § 

Dieldrin .......... 60-57-1 2,7:3,6-DimethanonaQhth[2,3-]oxirene, 8080 0.05 
3,4,5,6, 9, 9-hexachloro-1 a,2,2a,3,6,6a, 
7,7a-octahydro-, 
{ 1 aa,2b,2aa,3b,6b,6aa,7b, 7aa}-.......... 

8270 10 

Diethyl Qhthalate ........ 84-66-2 1,2-Benzenedicarboxylic acid, diethyl 8060 § 
ester .......... 

8270 10 

0,0-Diethyl 297-97-2 Phos!;!horothioic acid, 0,0-diethyl 8270 10 
0-2-Qyrazinyl 0-Qyrazinyl ester .......... 
QhOS!;!horothioate; 
Thionazin .......... 

Dimethoate .......... 60-51-5 Phos!;!horodithioic acid, 0,0-dimethyl 8270 1.Q 
S-[2-{methylamino }-2-oxoethyl] 
ester .......... 

!;!-{Dimethylamino} 60-11-7 Benzenamine, 8270 10 
azobenzene ...... N, N-dimethyi-4-{Qhenylazo }-........ 

7, 12-Dimethylbenz[a] 57-97-6 Benz[a]anthracene, 7,12-dimethyl-.......... 8270 1.Q 
anthracene .......... 

3,3 '-Dimethylbenzidine....... 119-93-7 [1,1 '-Bi!;!henyl]-4,4'-diamine, 8270 10 
3,3' -dimethyl-.......... 

alpha, 122-09-8 Benzeneethanamine, a,a-dimethyl-.......... 8270 1.Q 
aiQha-Dimethylphene 
thylamine .......... 

2,4-Dimethylphenol .......... 105-67-9 Phenol, 2,4-dimethyl-.......... 8040 § 

8270 10 

Dimethyl phthalate .......... 131-11-3 1,2-Benzenedicarboxylic acid, dimethyl 8060 § 
ester .......... 

8270 10 

m-Dinitrobenzene .......... 99-65-0 Benzene, 1,3-dinitro-.......... 8270 10 

4,6-Dinitro-o-cresol. ....... 534-52-1 Phenol, 2-methyl-4,6-dinitro-.......... 8040 150 

8270 50 

2,4-Dinitrophenol. ......... 51-28-5 Phenol, 2,4-dinitro-.......... 8040 150 

8270 50 

2,4-Dinitrotoluene .......... 121-14-2 Benzene, 1-methyl-2 4-dinitro-.......... 8090 0.2 

8270 10 

2,6-Dinitrotoluene .......... 606-20-2 Benzene, 2-methyl-1,3-dinitro-.......... 8090 .QJ. 

8270 10 

Dinoseb; DNBP; 88-85-7 Phenol. 8150 1 
2-sec-B~I-4,6- 2-{1-methylpropyl}-4,6-dinitro-.......... 
dinitroQhenol.. ........ 

8270 10 
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Di-n-octvl 117-84-0 1 ,2-Benzenedis;;erboxl£lic acid, dioctl£1 8060 30 
ghthalate .......... ester .......... 

8270 10 

1 ,4-Dioxane .......... 123-91-1 1 A-Dioxane .......... 8015 150 

Dighenl£lamine ......... 1,2-39-4 Benzenamine, N-ghenl£1-.......... !mQ 10 

Disulfoton .......... 298-04-4 Pt!osghorodithioic agjd, 0,0-diethl£1 8140 .f. 
S-[2-{ ethlllthio }- S-[2-ethlll]ester .......... 

8270 10 

Endosulfan 1... ....... 959-98-8 6, 9-Methano-2,4,3-benzodioxathiegin, 8080 Q.1 
6,7,8,9,1 0,1 O-hexachloro-1,5,5a,6,9, 
9a-hexahl£dro-, 3-oxide, 
{3a,5ab,6a,9a,~ab}-.......... 

8250 10 

Endosulfan II... ....... 33213-65-9 6,9-Methano-2,4,3-benzodioxathiegin, 8080 0.05 
6,7 ,8,9, 10,1 0-hexachloro-
1,5,5a,6,9,9a-hexahl£dro-, 3-oxide, 
{3a,5aa,6b,9b,~aa}-.................... 

Endosulfan sulfate 1031-07-8 6,9-Methano-2,4,3-benzodioxathiegin, 8080 0.5 
6, 7,8,9, 1 0, 1 0-hexachloro-
1 ,5,5a,6,9,9a-hexahl£!;!ro-, 3,3-clioxide 

8270 10 

Endrin 72-20-8 2,7:3,6-Qimethanonaghth[2,3-b]oxirene, 8080 Q.1 
3,4,5,6,9,9-hexachloro-1 a,2,2a,3,6, 
sa, 7,7 a-octahydro-, 
{1 aa,2b,2ab,3a,6a,6ab,7b,7aa}-.......... 

8250 jQ 

Endrin aldehl£de .......... 7421-93-4 1,2 4-MethenOg)lCIOQ~nta[cd] 8080 0.2 
g§ntalene-5-carboxaldehl£de, 
2,2a, 3,3,4, 7 -hexachlorodecahl£dro-, 
{1 a,2b,2ab,4b,4ab,5b,6ab,6bb, 7R*}-.......... 

8270 10 

Ethlllbenzene .......... 100-41-4 Benzene, ethyl-.......... 8020 .f. 
8240 ~ 

Ethl£1 methactYiate ........ 97-63-2 2-Progenoic agid, 2-methlll-, ethlll 8015 10 
ester .......... 

8240 ~ 

8270 10 

Ethl£1 methanesylfonate 62-50-0 Methanesulfonic acid, ethlll ester., ........ 8270 jQ 

Famghur .......... 52-85-7 PhosghQrothioic acid, 8270 10 
0-[4-[{dimethlllamino}sulfonl£1] 
ghenl£1]-0, 0-dimethyl ester .......... 

Fluoranthene .......... 206-44-0 Fluoranthene .......... 8100 ~ 

8270 10 

Fluorene 86-73-7 9H-Fiuorene 8100 ~ 

8270 10 
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Hegtachlor .......... 76-44-8 4 7 -Methano-1 H-indec~. 8080 0.05 
1 ,4,5,6, 7 ,8,8-hegtachloro-3a,4, 7, 
7 a-tetrahydro-.......... 

8270 10 

Hegtachlor 1024-57-3 2,5-Methano-2H-indeno[1 ,2-b]oxirene, 8080 1 
egoxide .......... 2,~,4,5,6 7 7-tachloro-1a 1b,5 Sa 6, 

6a,-hexahydro-, (1 aa, 1 bb,2a,5ab,6b,6aa) 

8270 10 

Hexachlorobenzene .......... 118-74-1 Benzene, hexachlorQ.:, ........ 8120 0.5 

8270 10 

Hexachlorobutadiene ........ 87-68-3 1 ,3-Butadiene, 8120 .2 
1,1 ,2,3,4,4-hexachloro-.......... 

8270 10 

Hexachlorocyclo 77-47-4 1,3 Cyclogentadiene, 8120 .2 
gentadiene ........ 1,2,3,4,5,5-hexachloro-.......... 

8270 10 

Hexachloroethane 67-72-1 Ethane, hexachloro-.......... 8120 0.5 

8270 1Q 

Hexachloroghene 70-30-4 PhenoL 8270 10 
2,2' -methylenebis[3,4,6-trichloro-.......... 

Hexachlorogrogene 1888-71-7 1-Progene 1,1,2,3,3,3-hexachloro-.......... 8270 10 

2-Hexanone 591-76-6 2-Hexanone .......... 8240 50 

lndeno(1 ,2,3-cd)gyrene ..... 193-39-5 lndeno[1 ,2,3-cd]gyren~ ...... , .. 8100 200 

8270 10 

lsobutl£1 alcohol.. ...... 78-83-1 1-Proganol, 2-methlll-., .. ,,,. 8015 50 

lsodrin 465-73-6 1 ,4,5,8-Dimethanonaghthalene, 8270 10 
1 ,2,3,4, 10, 10-hexachloro-1 ,4,4a,5,8,8a 
hexahl£dro-(1a,4a 4ab 5b,8b,8ab)-.......... 

lsoghorone .......... 78-59-1 2-Cllclohexen-1-one, 8090 60 
3,5,5-trimethyl-.......... 

8270 1Q 

lsosafrole .......... 120-58-1 1,3-Benzodioxole, 5-(1-grogenl£1)-.......... 8270 10 

Kegone .......... 143-50-0 1 ,3,4-Metheno-2H-cyclobuta- 8270 10 
[cd]gentalen-2-one, 1,1 a,3,3a,4,5,5,5a,5b, 
6-decachloroctahydrQ.:., ........ 

Lead .......... (Totall Lead .......... 6010 40 

7420 1,000 

7421 10 

MercuD£ .......... (Total) MercuD£. ......... 7470 z. 
Methag:ylonitrile ........ 128-98-7 2-Progenenitrile, 2-methl£1-.......... 8015 .2 

8240 .2 
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MethaQ~rilene .......... 91-80-5 1 .2.Ethanediamine. 8270 10 
N,N-dimeth~I-N'-2-Q~ridin~I-N'-
(2-thien-~lmeth~l}-.......... 

Metho~chlor 72-43-5 Beozene, 1,1 '-(2,2,2,trichloroeth~lidene} 8080 ~ 

bisf4-methoxy-.......... 8270 10 

Meth~l bromide: 74-83-9 Methane, bromo-.......... 8010 20 
Bromomethane .......... 

8240 1Q 

Meth~l chloride: 74-87-3 Methane, chlorQ-... , ...... 8010 1 
Chloromethane .......... 

8240 10 

3-Meth~lcholanthrene ....... 56-49-5 Benzrnaceanthrvlene, 8270 10 
1 ,2-dihydro-3-meth~l-.......... 

Methylene bromide; 74-95-3 Methane, dibromo-.......... 8010 15 
Dibromomethane .......... 

8240 § 

Methylene chloride; 75-09-2 Methane, dichloro-.......... 8010 § 
Dichloromethane .......... 

8240 § 

Meth~l ethyl ketone, 78-93-3 2-Butanone .......... 8015 10 
MEK .......... 

8240 .1.QQ 

M~th~l iodide; 74-88-4 Methane, iodo-.......... 8010 40 
lodomethane .......... 

8240 § 

Meth~l methacQ!Iate ........ 80-62-6 2-ProQenoic acid, 2-methy!-. meth~l 8015 ~ 
ester .......... 

8240 § 

Methyl 66-27-3 Methanesulfonic a!:;id, meth~l ester, ......... 8270 10 
methanesulfonate .......... 

2-MethylnaQhthalene ........ 91-57-6 NaQhthalene, 2-methyl-.......... 8270 10 

Methyl Qarathion; 298-00-0 PhosQhorothioic acid, 0,0-dimethyl 8140 0.5 
Parathion meth~l.. ........ 0-(4-nitroQhenyl} ester .......... 

8270 10 

4-Methyi-2-Qentanone; 108-10-1 2-Pentonone, 4-methyl-.......... 8015 § 
M~thyl isobutyl 
ketone .......... 

8240 50 

NaQhthaleoe .......... 91-20-3 NaQhthalene .......... 8100 -'.Qll 

8270 10 

1 ,4-NaQhthoguinone ........ 130-15-4 1 ,4-NaQhthalenedion~ .......... 8270 10 

1-NaQhthylamine .......... 134-32-7 1-NaQhthalenamine .......... 8270 10 

2-NaQhth~lamine .......... 91-59-8 2-Naphthalenamine .......... 8270 10 
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Nickel.. ....... . 

o-Nitroaniline .......... 

m-Nitroaniline .......... 

Q-Nitroaniline .......... 

Nitrobenzene .......... 

o-NitroQhenol.. ........ 

Q-NitroQhenol... ....... 

4-Nitroguinoline 
1-oxide .......... 

APPENDIX XII. Ground Water Monitoring List1 

Chemical Abstracts Service 
CAS RNA Index Name! 

(Total) Nickel. ....... .. 

88-74-4 Benzenamine, 2-nitro-.......... 

99-09-2 Benzenamine, 3-nitro-

100-01-6 Benzenamine, 4-nitro-.......... 

98-95-3 Benzene, nitro-.......... 

88-75-5 Phenol, 2-nitro-.......... 

100-02-7 Phenol, 4-nitro-.......... 

56-57-5 Quinoline, 4-nitro 1-oxide .......... 

Suggested PQL 
Methods:i ~ 

6010 50 

7520 

8270 

8270 

8270 

8090 

8270 

8040 

8270 

8040 

8270 

8270 

400 

50 

50 

50 

40 

1Q 

~ 

10 

10 

50 

10 

N-Nitrosodi-n-butvlamine... 924-16-3 1-Butanamine, N-butvi-N-nitroso-...... ... . 8270 1 0 

N-Nitrosodiethylamine...... 55-18-5 Ethanamine, N-ethyi-N-nitroso-.......... 8270 1Q 

N-Nitrosodimethylamine ..... 62-75-9 Methanamine, N-methyi-N-nitroso-.......... 8270 1Q 

N-NitrosodiQhenylamine ..... 86-30-6 Benzenamine, N-nitroso-N-phenyl.......... 8270 10 

N-NitrosodiQrOQylamine: 621-64-7 1-Propanamine, N-nitroso-N-QroQyl-.......... 8270 10 
di-n-proQylnitrosamine ..... 

N-Nitrosomethyl 
ethylamine .. 

10595-95-6 Ethanamine N-methyi-N-nitroso-........ .. 

N-Nitrosomoroholine.. .. . . . . 59-89-2 Moroholine, 4-nitroso-......... . 

N-NitrosoQiQeridine ....... . 

N-NitrosoQyrrolidine ...... . 

5-Nitro-o-toluidine ....... . 

Parathion ......... . 

Polychlorinated 
biphenyls: PCBs ......... . 

Polychlorinated 
dibenzo-p-dioxins: 
PCDDs ......... . 

100-75-4 PiQeridine, 1-nitroso-......... . 

930-55-2 Pyrrolidine, 1-nitroso-........ .. 

99-55-8 Benzenamine, 2-methyl-5-nitro-

56-38-2 Phosphorothioic acid, 
0,0-diethyl-0-(4-nitroQhenyl) 
ester ......... . 

See 1,1'-Biphenyl. chloro derivatives ......... . 
Note 7 

Dibenzo[b,eU1 Aldioxin, chloro 
derivatives ......... . 

Polychlorinated See Dibenzofuran, chloro derivatives ........ .. 
dibenzofurans:PCDFs ........ Note 9 

Pentachlorobenzene......... 608-93-5 Benzene. Qentachloro-........ .. 

Pentachloroethane. ...... .. . 76-01-7 

Pentachloronitrobenzene .... 82-68-8 

Pentachlorophenol.......... 87-86-5 

Ethane, pentachloro-......... . 

Benzene, pentachloronitro-........ .. 

Phenol. pentachloro-......... . 
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8270 50 

Phenacetin .......... ~ Acetamide, N-(4-ethox~~heny_l) .......... 8270 10 

Phenanthrene ......... 85-01-8 Phenanthrene ......... .!llQQ 200 

8270 10 

Phenol. ......... 108-95-2 Phenol. ......... 8040 1 
§£LQ 10 

~-Ph~n~lenediemine ........ 106-50-3 1 ,4-Benzenediamine .. , ....... ma .w 
Phorate .......... 298-02-2 Phos~horodithiQic acid, 0,0-dieth~l 8140 2 

S-[{eth~lthio)meth~l] ester 

mo. 10 

2-Picoline .......... 109-06-8 P~ridine, 2-meth~l-.......... 8240 2 
8270 10 

Pronamid~ .......... 23950-58-5 Benzamide, 8270 10 
3,5-dichloro-N-(1, 1-dimeth~l-2-~ro~~n~l}-.......... 

Pro~ionitrile; Eth~l 1Q7-12-0 Pro~anenitrile .......... .!ill.12 60 
c~anide .......... 

~ 2 
P}!rene .......... 129-00-0 P~rene .......... §1QQ 200 

8270 10 

P~ridine .......... 110-86-1 P~ridine .......... 8240 2 
8270 10 

Safrole .... , ..... 94-59-7 1 ,3-Benzodioxole, 5-(2-~ro~en~l)-.......... 8270 10 

Selenium .......... (Total) Selenium ......... , §Q1Q 750 

1HQ 20 

7741 20 

Silver .......... (Total) Silver .......... §Q1Q 70 

7760 100 

Silvex; 2,4,5-TP .......... 93-72-1 Pro~anoic acid, §.1_® 2 
2-{2,4,5-trichloroQhenoxl£):: .......... 

Stl£ren~ ......... 1Q0-42-5 B~nzene, ethen~l-.......... 8020 1 
8240 2 

Sulfide .......... 18496-25-8 Sulfide .......... 9030 10,000 

2.4.5-T; 93-76-5 Acetic acid, 8150 2 
2,4,5-Tricbloro~henox~- (2,4,5-trichloro~heno~}-.......... 
acetic acid .......... 

2,3, 7,8-TCDD; 1746-01-6 Dibenzo[b,e][1 ,4]dioxin, 8280 Q.QQ2 
2,3,7 ,8-Tetrachloro- 2,3,7,8-tetrachloro-.......... 
dibenzo-~-dioxin .......... 

1 ,2 4 5-Tetrachloro 95-94-3 Benzene, 1,2,4,5-tetrachlorQ-.......... 8270 10 
benzene .......... 
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APPENDIX XII. Ground Water Monitoring List1 

Common Nam~ CAS RNA 
Chemical Ab!:!tracts Service 

Index Name! 
Suggested PQL 
Methods~ ~ 

1,1, 1 2-Tetrachloro 630-20-6 Ethane, 1,1, 1 ,2-tetrachloro-.......... 8010 § 
ethane .......... 

8240 § 

1,1 ,2,2-Tetrachloro 79-34-5 Ethane, 1,1 ,2,2-tetrachloro-.......... 8010 0.5 
ethane .. 

8240 § 

Tetrachloroeth~lene; 127-18-4 Ethene, tetrachloro-.......... 8010 0.5 
Perchloro-eth~lene; 
Tetrachloroethene .......... 

8240 § 

2,3,4,6-Tetrachloro 58-90-2 Phenol, 2,3,4,6-tetrachloro-.......... 8270 10 
phenol... ....... 

Tetraethyl ;3689-24-5 Thiodiphosphoric acid ([(HO)~ 8270 10 
dithiop~rophosphate; tetraeth~l ester.......... - -
sulfotepp 

Thallium .......... (Total) Thallium .......... 6010 400 

7840 1,000 

7841 10 

Tin .......... (Total) Tin .......... 7870 8,000 

Toluene .......... 108-88-3 Benzene, meth~l-.......... 8020 .?. 
8240 § 

a-Toluidine .......... 95-53-4 Benzenamine, 2-meth~l-.......... 8270 10 

Toxaphene .......... 8001-35-2 Toxaphene .......... 8080 .?. 
8250 10 

1 ,2,4-Trichlorobenzene 120-82-1 Benzene, 1 ,2,4-Trichloro-.......... 8270 1Q 

1,1, 1-Trichloroethane; 71-55-6 Ethane, 1,1, 1-trichloro-.......... 8240 § 
Meth~lchloroform .......... 

1,1 ,2-Trichloroethane ...... 79-00-5 Ethane, 1,1 ,2-trichloro-.......... 8010 0.2 

8240 § 

Trichloroeth~lene; 79-01-6 Ethene, trichloro-.......... 8010 1 
Trichloroethene .......... 

8240 § 

Trichlorofluoromethane ..... 75-69-4 Methane, trichlorofluoro-.......... 8010 10 

8240 § 

2,4,5-T richlorophenol. ..... 95-95-4 Phenol, 2,4,5-trichloro-.......... 8270 10 

2,4,6-Trichlorophenol. ..... 88-06-2 Phenol, 2,4,6-trichloro-.......... 8040 § 

8270 10 

1 ,2,3-Trichloropropane ..... 96-18-4 Propane, 1 ,2,3-trichloro-.......... 8010 10 

8240 § 

0,0,0-Trieth~l 126-68-1 Phosphorothioic acig, 0,0,0-trieth~l 8270 10 
phosphorothioate .......... ester .......... 
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APPENDIX XII. Ground Water Monitoring List1 

Chemical Abstracts Service Suggested PQL 
Common Namei CAS RN1 Index Nam~ Methods§. <ug/1)! 

Sl£m-Trinitrobenzene ........ 99-35-4 Benzen~ 1 ,3,5-trinitro-.......... 8270 10 

Vanadium .......... (Total) Vanadium .......... 6010 80 

7910 2000 

7911 40 

Vinl£1 acetate .......... 108-05-4 Acetic acid, ethenl£1 ester .......... 8240 §. 

Vinl£1 chloride .......... 75-01-4 Ethene, chloro-.......... 8010 ~ 

8240 10 

Xl£1ene (total) .......... 1330-20-7 Benzene, dimeth)£1-.......... 8020 §. 

8240 2 
Zinc .......... (Total) Zinc .......... 6010 20 

7950 50 
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APPENDIX XII. Ground Water Monitoring List1 

CAS Chemical Abstracts Service Suggested PQL 
Common Name2 RN3 Index Name4 Methods5 (1Jg/L)6 

1The regulatory requirements pertain only to the list of substances; the right hand columns (Methods 
and PQL) are given for informational purposes only. See also Footnotes 5 and 6. 

2Common names are those widely used in government regulations, scientific publications, and 
commerce; synonyms exist for many chemicals. 

3Chemical Abstracts Service registry number. Where ''Total" is entered, all species in the ground 
water that contain this element are included. 

4CAS index names are those used in the 9th Cumulative Index. 

5Suggested methods refer to analytical procedure numbers used in environmental protection agency 
publication SW-846 "Test Methods for Evaluating Solid Waste, Physical/Chemical Methods", third 
edition. Analytical details can be found in SW-846 and in documentation on file at the environmental 
protection agency. The packed column gas chromatography methods 8010, 8020, 8030, 8040, 8060, 
8080, 8090, 8110, 8120, 8140, 8150, 8240, and 8250 were promulgated methods through update liB 
of SW-846 and, as of update Ill, the environmental protection agency has replaced these methods 
with "capillary column GC methods", as the suggested methods. 

6Practical Quantitation Limits (PQLs) are the lowest concentrations of analytes in ground waters that 
can be reliably determined within specified limits of precision and accuracy by the indicated methods 
under routine laboratory operating conditions. The PQLs listed are generally stated to one significant 
figure. CAUTION: The PQL values in many cases are based only on a general estimate for the 
method and not on a determination for individual compounds; PQLs are not a part of the regulation. 
7Polychlorinated biphenyls (CAS RN 1336-36-3); this category contains congener chemicals, 
including constituents of Aroclor 1016 (CAS RN 12674-11-2), Aroclor-1221 (CAS RN 1104-28-2), 
Aroclor-1232 (CAS RN 11141-16-5), Aroclor-1242(CAS RN 53469-21-9), Aroclor-1248 (CAS RN 
12672-29-6), Aroclor-1254 (CAS RN 11097-69-1), and Aroclor-1260 (CAS RN 11096-82-5). The PQL 
shown is an average value for PCB congeners. 

8This category contains congener chemicals, including tetrachlorodibenzo-p-dioxins (see also 
2,3,7,8-TCDD), pentachlorodibenzo-p-dioxins, and hexachlorodibenzo-p-dioxins. The PQL shown is 
an average value for PCDD congeners. 

9This category contains congener chemicals, including tetrachlorodibenzofurans, 
pentachlorodibenzofurans, and hexachlorodibenzofurans. The PQL shown is an average value 
for PCDF congeners. 

1051 



APPENDIX XIII 
Land Disgosal Restriction Effective Dates of lnje~ed Prohibited Hazardous Wastes 

Waste Code Waste Catego!Jl Effective Date 

F001-F005 All s~ent F001-FQ05 solvent containiog les§ August 8, 1990 
tban 1 ~ercent total F001-F005 solvent 
~nstituents 

0001 (exce~t high toml All Februa!Y 10, 1994 
organic carbon ignitable 
liguids subcatego!Y} 

0001 (high total organic Nonwastewater Se~tember 19, 1995 
carbon ignitable liguids 
subcatego!Y) 

0002R All Ma~ 8, 1992 

0002£ All Ma~ 8, 1992 

0003 (~anides} All Ma~ 8, 1992 

0003 (sulfides) All Ma~ 8, 1992 

0003 {ex~losiv~s. All Se~tember 10, 1995 
reactives) 

0007 All Se~tember 10, 1995 

0009 Non. Se~tember 10, 1995 

0012 All Se~tember 19, 1995 

0013 All Se~tember 19, 1995 

0014 All Segtember 19, 1995 

0015 All Se~tember 19, 1995 

0016 All se~tember 19, 1995 

0017 All, including mixed with radioa!;;tive wastes Aj;!ril 8, 1998 

0018 All, including mixed with radioagive wastes A~ril 8, 1998 

0019 All, including mixed with [adioagive wastes 8!:!ril 8, 1998 

002Q All, including mixed with radioagive wastes 81:1ril 8, 1998 

0021 All, including mixed with radioactive wastes A!:!ril 8, 1998 

QQ22 All, including mixed radioactive wastes Aj;!ril 8, 1998 

0023 All, including mixed radioactive wastes 81:1ril 8, 1998 

0024 All, including mixed radioactive wastes A~ril 8, 1998 

0025 All, including mixed radioactive wastes 8!:!ril 8, 1998 

QQ2Q All, including mixed radioactive wastes 8!:!ril 8, 1998 

QQ2I All, including mixed radioactive wastes 8!:!ril 8, 1998 

QQ2a All, including mixed radioactive wastes Aj;!ril 8, 1998 

QQ2e All, including mixed radioactive wastes 81:1ril 8, 1998 

0030 811, including mixed radioactive wastes Agril 8, 1998 

0031 811, including mixed radioactive wastes 8!:!ril 8, 1998 

0032 811, including mixed radioactive wastes Agril 8, 1998 
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APPENDIX XIII 
Land DisQosal Restriction Effective Dates of Injected Prohibited Hazardous Wastes 

Waste Code Waste Catego!Jl !;ff~ctive Date 

0033 All, including mixed radioactive wastes Agril 8, 1998 

0034 All, including mixed radioactive wastes Agril 8, 1998 

0035 All, including mixed radioactive wastes Agril 8, 1998 

0036 All, including mixed radioactive wastes AQril 8, 1998 

0037 All, including mixed radioactive wastes Agril 8, 1998 

0038 All, including mixed radioactive wastes Agril 8, 1998 

0039 All, including mixed radioactive wastes Agril 8, 1998 

0040 All, including mixed radioactive wastes Agril 8, 1998 

0041 All, including mixed radioactive wastes Agril 8, 1998 

0042 All, including mixed radioactive wastes Agril 8, 1998 

0043 All, including mixed radioactive wastes Agril 8, 1998 

F007 All, including mixed radioactive wastes Agril 8, 1998 

F032 All, including mixed radioactive wastes Mal£12, 1999 

F034 All, including mixed radioactive wastes Mal£ 12, 1999 

F035 All, including mix~d radioactive wastes Mal£ 12, 1999 

F037 All November 8, 1992 

F038 All November 8, 1992 

F039 All, including mixed radioactive wastes Mal£ 12, 1999 

K009 Wa~tewater June 8, 1991 

K011 Nonwastewater June 8, 1991 

K011 Wastewater Mal£ 8, 1992 

K013 Nonwastewater June 8, 1991 

K013 Wa~tewater Mal£ 8, 1992 

K014 All Mal£ 8, 1992 

K016 (dilute} All Jyne 8, 1991 

K049 All August 8, 1990 

KOSO All August 8, 1990 

K051 All August 8, 1990 

K052 All August 8, 1990 

K062 All Janua!)l 8, 1997 

K071 All August 8, 1990 

K088 All November 8, 1992 

K104 All November 9, 1992 

K107 All November 9, 1992 

K108 All November 9, 1992 

K109 All November 9, 1992 

1053 



APPENDIX XIII 
Land DisQosal Restriction Effective Dates of Injected Prohibited Hgardous Wastes 

Waste Code Waste Catego!)l Effective Date 

K110 All l:l!ovember 9, 1992 

K111 All November 9, 1992 

K112 All June 30, 19i5 

K117 All June 30, 19i5 

K118 All l:l!ovember 9, 1992 

K123 All November 9, 1992 

K124 All l:l!Qvember 9, 1992 

K125 All November 9, 1992 

K126 All November 9, 1992 

K131 All June 30, 1995 

.!ill2 All l:l!ovember 9, 1992 

1ill2 All Qecember 19, 1994 

K141 All Qecemb!;!r 1 i 1994 

K142 All Qecember 19, 1994 

K143 All Qecember 1 i. 1994 

K144 All December 19, 1994 

K145 All December 19, 1994 

!SHI All Qecember 19, 1994 

K148 All Qecember 1 e. 1994 

K149 All December 19, 1994 

.!ruQ All Qecember 19, 1994 

K151 All July 8, 1996 

Jill2 All July 8, 1996 

K157 All July 8, 1996 

K1M All July 8, 1996 

K159 All July 8, 1996 

~ All Jull£ ~. 1996 

K161 All July 8, 1996 

NA Newly identified mineral j;!rocessing wastes May 26, 2000 
from titanium dioxige j;!roduction and mixed 
radioamive, newly identified D004 through 
Q011 characteristic wastes and mineral 
Qrocessing wastes 

P127 All July 8, 1996 

P128 All July 8, 1996 

P185 All Ju!)l 8, 1996 

f.1M All July 8, 1996 

P189 All Ju!)l 8, 1996 
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APPENDIX XIII 
Land Disgosal Restriction Effective Dates of Injected Prohibited Hazardous Wastes 

Waste Code Waste Categorx Effective Date 

P190 All Jul~ 8, 1996 

P191 All Jul~ 8, 1996 

P192 All Jul~ 8, 1996 

P194 All Jul~ 8, 1996 

P196 All Jul~ 8, 1996 

P197 All Jul~ 8, 1996 

P198 All Jul~ 8, 1996 

P199 All Jul~ 8, 1996 

P201 All Jul~ 8, 1996 

P202 All Jul~ 8, 1996 

P203 All Jul~ 8, 1996 

P204 All Jul~ 8, 1996 

P205 All Jul~ 8, 1996 

U271 All Jul~ 8, 1996 

U277 All Jul~ 8, 1996 

U278 All Jul~ 8, 1996 

U279 All Jul~ 8, 1996 

U280 All Jul~ 8, 1996 

U328 All November 9, 1992 

U353 All November 9, 1992 

U359 All November 9, 1992 

U364 All Jul~ 8, 1996 

U365 All Jul~ 8, 1996 

U366 All Jul~ 8, 1996 

U367 All Jul~ 8, 1996 

U372 All Jul~ 8, 1996 

U373 All Jul~ 8, 19a6 

U375 All Jul~ 8, 1996 

U376 All Jul~ 8, 1996 

U377 All Jul~ 8, 1996 

U378 All Jul~ 8, 1996 

U379 All Jul~ 8, 1996 

U381 All Jul~ 8, 1996 

U382 All Jul~ 8, 1996 

U383 All Jul~ 8, 1996 

U384 All Jul~ 8, 1996 
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APPENDIX XIII 
Land Diseosal Restriction Effective Dates of Injected Prohibited Hazardous Wastes 

Waste Code Waste Categorx Effective Date 

U385 8!1 Jul~ 8, 1996 

U386 All Jul~ 8, 1996 

U387 All JufX 8, 1996 

U389 All Jul~ 8, 1996 

U390 8!1 Jul~ 8, 1!;!96 

U391 All Jul~ 8, 1996 

U392 All JufX 8, 1996 

U395 All July_ 8, 1996 

U396 8!1 JufX 8, 1996 

U400 All JufX 8, 1996 

U401 8!1 Jul~ 8, 1996 

U402 All JufX 8, 1996 

U403 8!1 Jul~ ~. 1!;!96 

U404 All July_ 8, 1996 

U407 8!1 Jul~ 8, 1996 

U409 All Jul~ 8, 1996 

U410 8!1 JUlY. 8, 1996 

U411 All JUlY. 8, 1996 

iWi!stes that are deeg well gi~gos!;ld onsite r!;lceive a six-month varian~e. with restrictions effective in 
November 19eo . 

.Roeeg well injected 0002 liguids with a gH less than 2 must meet the California List treatment 
standards on August 8, 1990. 

£Managed in ~y_stems d!;lfined in 4Q CFR 144.6(e) and 14.6(e) as Class V injection wells, that do not 
engage in Clean Water Act-eguivalent treatment before injection. 

Note: Tbis table is grovided for the conv~nience of the reader. 
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APPENDIX XVI 

Tier I and Tier II Feed Rate and Emissions Screening Limits for Metals 

Table 1-A. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Noncarcinogenic Metals for Facilities in Noncom~lex Terrain 

Values for Urban Areas 

TESH Antimon~ Barium Lead MercuO£ Silver Thallium 
.(ml .(gLbrl .{glhr)_ .{glhr)_ .{glhr)_ .{glhr)_ .(gfh!:}. 

~ 6.0E+01 1.0E+04 1.8E+01 6.0E+01 6.0E+02 6.0E+01 

2 6.8E+01 1.1E+04 2.0E+01 6.8E+01 6.8E+02 6.8E+01 

~ 7.6E+01 1.3E+04 2.3E+01 7.6E+01 7.6E+02 7.6E+01 

10 8.6E+01 1.4E+04 2.6E+01 8.6E+01 8.6E+02 8.6E+01 

12 9.6E+01 1.7E+04 3.0E+01 9.6E+01 9.6E+02 9.6E+01 

14 1.1 E+02 1.8E+04 3.4E+01 1.1E+02 1.1E+03 1.1E+02 

16 1.3E+02 2.1E+04 3.6E+01 1.3E+02 1.3E+03 1.3E+02 

~ 1.4E+02 2.4E+04 4.3E+01 1.4E+02 1.4E+03 1.4E+02 

20 1.6E+02 2.7E+04 4.6E+01 1.6E+02 1.6E+03 1.6E+02 

22 1.8E+02 3.0E+04 5.4E+01 1.8E+02 1.8E+03 1.8E+02 

24 2.0E+02 3.4E+04 6.0E+01 2.0E+02 2.0E+03 2.0E+02 

26 2.3E+02 3.9E+04 6.8E+01 2.3E+02 2.3E+03 2.3E+02 

28 2.6E+02 4.3E+04 7.8E+01 2.6E+02 2.6E+03 2.6E+02 

30 3.0E+02 5.0E+04 9.0E+01 3.0E+02 3.0E+03 3.0E+02 

35 4.0E+02 6.6E+04 1.1 E+02 4.0E+02 4.0E+03 4.0E+02 

40 4.6E+02 7.8E+04 1.4E+02 4.6E+02 4.6E+03 4.6E+02 

45 6.0E+02 1.0E+05 1.8E+02 6.0E+02 6.0E+03 6.0E+02 

50 7.8E+02 1.3E+05 2.3E+02 7.8E+02 7.8E+03 7.8E+02 

55 9.6E+02 1.7E+05 3.0E+02 9.6E+02 9.6E+03 9.6E+02 

60 1.2E+03 2.0E+05 3.6E+02 1.2E+03 1.2E+04 1.2E+03 

65 1.5E+03 2.5E+05 4.3E+02 1.5E+03 1.5E+04 1.5E+03 

70 1.7E+03 2.8E+05 5.0E+02 1.7E+03 1.7E+04 1.7E+03 

75 1.9E+03 3.2E+05 5.8E+02 1.9E+03 1.9E+04 1.9E+03 

80 2.2E+03 3.6E+05 6.4E+02 2.2E+03 2.2E+04 2.2E+04 

85 2.5E+03 4.0E+05 7.6E+02 2.5E+03 2.5E+04 2.5E+03 

90 2.8E+03 4.6E+05 8.2E+02 2.8E+03 2.8E+04 2.8E+03 

95 3.2E+03 5.4E+05 9.6E+02 3.2E+03 3.2E+04 3.2E+03 

100 3.6E+03 6.0E+05 1.1E+03 3.6E+03 3.6E+04 3.6E+03 

105 4.0E+03 6.8E+05 1.2E+03 4.0E+03 4.0E+04 4.0E+03 
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APPENDIX XVI 

Tier I and Tier II Feed Rate and Emissions Screening Limits for Metals 

Table 1-A. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Noncarcinogenic Metals for Facilities in Noncomplex Terrain 

TESH Antimony 
!ml .(glbrl 

.110. 4.6E+03 

5.4E+03 

6.0E+03 

Values for Urban Areas 

Barium Lead Mercury 
.(gLbr1 .(glbrl .(gLbr1 

7.8E+05 

8.6E+05 

1.0E+06 

1.4E+03 4.6E+03 

1.6E+03 

1.8E+03 

1060 

5.4E+03 

6.0E+03 

Thallium 
{glbtl 

4.6E+04 4.6E+03 

5.4E+04 5.4E+03 

6.0E+04 6.0E+03 



APPENDIX XVI {continued) 

Table 1-B. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Noncarcinogenic Metals for Facilities in NoncomRiex Terrain 

Values for Rural Areas 

TESH Antimon~ Barium Lead MercuQl Silver Thallium 

!ml !9lbil !9lbil .(gLbtl .(gLbtl .(gLhrl .(gLbtl 

4 3.1E+01 5.2E+03 9.4E+OO 3.1 E+01 3.jE+02 3.1E+01 

6 3.6E+01 6.0E+03 1.1E+01 3.6E+01 3.6E+02 3.6E+01 

8 4.0E+01 6.8E+03 1.2E+01 4.0E+01 4.0E+02 4.0E+01 

10 4.6E+01 7.8E+03 1.4E+01 4.6E+01 4.6E+02 4.6E+01 

12 5.8E+01 9.6E+03 1.7E+01 5.8E+01 5.8E+02 5.8E+01 

14 6.8E+01 1.1E+04 2.1 E+01 6.8E+01 6.8E+02 6.8E+01 

16 8.6E+01 1.4E+04 2.6E+01 8.6E+01 8.6E+02 8.6E+01 

18 1.1E+02 1.8E+04 3.2E+01 1.1E+02 1.:1 E+03 1.1E+02 

20 1.3E+02 2.2E+04 4.0E+01 1.3E+02 1.3E+03 1.3E+02 

22 1.7E+02 2.8E+04 5.0E+01 1.7E+02 1.7E+03 1.7E+02 

24 2.2E+02 3.6E+04 6.4E+01 2.2E+02 2.2E+03 2.2E+02 

26 2.8E+02 4.6E+04 8.2E+01 2.8E+02 2.8E+03 2.8E+02 

28 3.5E+02 5.8E+04 1.0E+02 3.5E+02 3.5E+03 3.5E+02 

30 4.3E+02 7.6E+04 1.3E+02 4.3E+02 4.3E+03 4.3E+02 

35 7.2E+02 1.2E+05 2.1E+02 7.2E+02 7.2E+03 7.2E+02 

40 1.1 E+03 1.8E+05 3.2E+02 1.1E+03 1.1E+04 1.1 E+03 

45 1.5E+03 2.5E+05 4.6E+02 1.5E+03 1.5E+04 1.5E+03 

50 2.0E+03 3.3E+05 6.0E+02 2.0E+03 2.0E+04 2.0E+03 

55 2.6E+03 4.4E+05 7.8E+02 2.6E+03 2.6E+04 2.6E+03 

60 3.4E+03 5.8E+05 1.0E+03 3.4E+03 3.4E+04 3.4E+03 

65 4.6E+03 7.6E+05 1.~E+03 4.6E+03 4.6E+04 4.6E+03 

70 5.4E+03 9.0E+05 1.6E+03 5.4E+03 5.4E+04 5.4E+03 

75 6.4E+03 1.1E+06 1.9E+03 6.4E+03 6.4E+04 6.4E+03 

80 7.6E+03 1.3E+06 2.3E+03 7.6E+03 7.6E+04 7.6E+03 

85 9.4E+03 1.5E+06 2.8E+03 9.4E+03 9.4E+04 9.4E+03 

90 1.1E+04 1.8E+06 3.3E+03 1.1E+04 1.1E+05 1.1E+04 

95 1.3E+04 2.2E+06 3.9E+03 1.3E+04 1.3E+05 1.3E+O~ 

100 1.5E+04 2.6E+06 4.6E+03 1.5E+04 1.5E+05 1.5E+04 

105 1.8E+04 3.0E+06 5.4E+03 1.8E+04 1.8E+05 1.8E+04 

110 2.2E+04 3.6E+06 6.6E+03 2.2E+04 2.2E+05 2.2E+04 
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APPENDIX XVI (continued) 

1-B. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
arcinogenic Metals for Facilities in Noncomplex Terrain 

Values for Rural Areas 

TESH Antimon~ Barium Lead Mereu~ Silver Thallium 
!ml .(gl!Jtl .(gl!Jtl !9Lbil !9Lbil !9Lbil !9Lbil 
115 2.6E+04 4.4E+06 7.8E+03 2.6E+04 2.6E+05 2.6E+04 

120 3.1E+04 5.0E+06 9.2E+03 3.1E+04 3.1E+05 3.1E+04 
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APPENDIX XVI (continued) 

Table 1-C. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Noncarcinogenic Metals for Facilities in Comglex Terrain 

Values for Urban and Rural Areas 

TESH Antimon~ Barium Lead Mercury Silver Thallium 
!ml .(gl!J.!:l .(gl!J.!:l .(gl!J.!:l .(gl!J.!:l .(gl!J.!:l .(gl!J.!:l 

4 1.4E+01 2.4E+03 4.3E+OO 1.4E+01 1.4E+02 1.4E+01 

6 2.1E+01 3.5E+03 6.2E+OO 2.1E+01 2.1E+02 2.1E+01 

8 3.0E+01 5.0E+03 9.2E+OO 3.0E+01 3.0E+02 3.0E+01 

10 4.3E+01 7.6E+03 1.3E+01 4.3E+01 4.3E+02 4.3E+01 

12 5.4E+01 9.0E+03 1.7E+01 5.4E+01 5.4E+02 5.4E+01 

14 6.8E+01 1.1E+04 2.0E+01 6.8E+01 6.8E+02 6.8E+01 

16 7.8E+01 1.3E+04 2.4E+01 7.8E+01 7.8E+02 7.8E+01 

16. 6.6E+Q1 1.4E+04 2.6E+Q1 8.6E+01 8.6E+02 8.6E+01 

20 9.6E+01 1.6E+04 2.9E+01 9.6E+01 9.6E+02 9.6E+01 

22 1.0E+02 1.8E+04 3.2E+01 1.0E+02 1.0E+03 1.0E+02 

24 1.2E+02 1.9E+04 3.5E+01 1.2E+02 1.2E+03 1.2E+02 

26 1.3E+02 2.2E+04 3.6E+01 1.3E+02 1.3E+03 1.3E+02 

28 1.4E+02 2.4E+04 4.3E+01 1.4E+02 1.4E+03 1.4E+02 

30 1.6E+02 2.7E+04 4.6E+01 1.6E+02 1.6E+03 1.6E+02 

35 2.0E+02 3.3E+04 5.8E+01 2.0E+02 2.0E+03 2.0E+02 

40 2.4E+02 4.0E+04 7.2E+01 2.4E+02 2.4E+03 2.4E+02 

45 3.0E+02 5.0E+04 9.0E+01 3.0E+02 3.0E+03 3.0E+02 

50 3.6E+02 6.0E+04 1.1 E+02 3.6E+02 3.6E+03 3.6E+02 

55 4.6E+02 7.6E+04 1.4E+02 4.6E+02 4.6E+03 4.6E+02 

60 5.8E+02 9.4E+04 1.7E+02 5.8E+02 5.8E+03 5.8E+02 

65 6.8E+02 1.1E+05 2.1E+02 6.8E+02 6.8E+03 6.8E+02 

70 7.8E+02 1.3E+05 2.4E+02 7.8E+02 7.8E+03 7.8E+02 

75 8.6E+02 1.4E+05 2.6E+02 8.6E+02 8.6E+03 8.6E+02 

80 9.6E+02 1.6E+05 2.9E+02 9.6E+02 9.6E+03 9.6E+02 

85 1.1 E+03 1.8E+05 3.3E+02 1.1E+03 1.1E+04 1.1E+03 

90 1.2E+03 2.0E+05 3.6E+02 1.2E+03 1.2E+04 1.2E+03 

95 1.4E+03 2.3E+05 4.0E+02 1.4E+03 1.4E+04 1.4E+03 

100 1.5E+03 2.6E+05 4.6E+02 1.5E+03 1.5E+04 1.5E+03 

105 1.7E+03 2.8E+05 5.0E+02 1.7E+03 1.7E+04 1.7E+03 

110 1.9E+03 3.2E+05 5.8E+02 1.9E+03 1.9E+04 1.9E+03 
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APPENDIX XVI (continued} 

Table 1-C. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Noncarcinogenic Metals for Facilities in Comglex Terrain 

Values for Urban and Rural Area~ 

TESH Antimon~ Barium Lead Mereu[}! Silver Thallium 
fml .(glbJ1 !9lhrl !9lhrl !9lhrl !9lhil .(glbJ1 

lli 2.1E+03 ~.6E+05 6.4E+02 2.1E+03 2.1E+04 2,1E+03 

120. 2.4E+03 4.0E+05 7.2E+02 2.4E+03 2.4E+04 2.4E+03 
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APPENDIX XVI {continued) 

Table 1-D. Tier I and Tier II Feed Rate and Emissions Screening Limits for Carcinogenic Metals 
for Facilities in Noncomglex Terrain 

Values for Use in Urban Areas Values for Use in Rural Areas 

TESH Arsenic Cadmium Chromium BeQ!IIium Arsenic Cadmium Chromium Bervltium 
.(m} f9L!l!:l f9L!l!:l f9L!l!:l f9L!l!:l f9L!l!:l !9lhrl f9L!l!:l 19Lhd 
4 4.6E-01 1.1E+OO 1.7E-01 8.2E-01 2.4E-01 5.8E-01 8.6E-02 4.3E-01 

6 Q.~E-01 1.3E+OO 1.9E-01 9.4E-01 2,8E-01 6.6E-01 1.0E-01 5.0E-01 

8 6.QE-01 1.4E+OO 2.2E-01 1.1E+OO 3.2E-01 7.6E-01 1.1E-01 5.6E-01 

10 !HlE-01 1.6E+OO 2.4E-01 1.2E+OO 3,6E-01 8.6E-01 1.3E-01 6.4E-01 

12 7.6E-01 1.8E+OO 2.7E-01 1.4E+OO 4.3E-01 1.1E+OO 1.6E-01 7.8E-01 

14 8.6E-01 2.1E+OO 3.1E-01 1.5E+OO Q.4E-01 1.3E+OO 2.0E-01 9.6E-01 

16 !i1.6E-01 2.3E+OO 3.5E-01 1.7E+OO 6.8E-01 1.6E+OO 2.4E-01 1.2E+OO 

18 1.1E+OO 2.6E+OO 4.0E-01 2.0E+OO !3.2E-01 2.0E+OO 3.0E-01 1.5E+OO 

20 1.2E+OO 3.0E+OO 4.4E-01 2.2E+OO j,OE+OO 2.5E+OO 3.7E-01 1.9E+OO 

22 1.4E+OO 3.4E+OO 5.0E-01 2.5E+OO 1.3E+OO 3.2E+OO 4.8E-01 2.4E+OO 

24 1.6E+OO 3.9E+OO 5.8E-01 2.8E+OO 1,ZE+OO 4.0E+OO 6.0E-01 3.0E+OO 

26 1.8E+OO 4.3E+OO 6.4E-01 3.2E+OO 2.1E+OO 5.0E+OO 7.6E-01 3.9E+OO 

28 2.QE+OO 4.8E+OO 7.2E-01 3.6E+OO 2.7E+OO 6.4E+OO 9.8E-01 5.0E+OO 

30 2.3E+OO 5.4E+OO 8.2E-01 4.0E+OO 3.QE+OO 8.2E+OO 1.2E+OO 6.2E+OO 

35 3.0E+OO 6.8E+OO 1.0E+OO 5.4E+OO Q.4E+OO 1.3E+01 1.9E+OO 9.6E+OO 

40 3.fiE+OO 9.0E+OO 1.3E+OO 6.8E+OO !3.2E+OO 2.0E+01 3.0E+OO 1.5E+01 

45 4.6E+OO 1.1E+01 1.7E+OO 8.6E+OO 1.1E+01 2.8E+01 4.2E+OO 2.1E+01 

50 2 QE+OO 1.4E+01 2.2E+OO 1.1E+01 j,QE+01 3.7E+01 5.4E+OO 2.8E+01 

55 7.fiE+OO 1.8E+01 2.7E+OO 1.4E+01 2.0E+01 5.0E+01 7.2E+OO 3.6E+01 

60 9.4E+OO 2.2E+01 3.4E+OO 1.7E+01 2.7E+01 6.4E+01 9.6E+OO 4.8E+01 

65 1 1E+01 2.8E+01 4.2E+OO 2.1E+01 ~.gE+01 8.6E+01 1.3E+01 6.4E+01 

70 1.3E+01 3.1E+01 4.6E+OO 2.4E+01 4.~E+01 1.0E+02 1.5E+01 7.6E+01 

75 1.QE+01 3.6E+01 5.4E+01 2.7E+01 5.0E+01 1.2E+02 1.8E+01 9.0E+01 

80 1.7E+01 4.0E+01 6.0E+OO 3.0E+01 g.QE+01 1.4E+02 2.2E+01 1.1E+02 

85 1,!i!E+01 4.6E+01 6.8E+OO 3.4E+01 7.2E+01 1.7E+02 2.6E+01 1.3E+02 

90 2.2E+01 5.0E+01 7.8E+OO 3.9E+01 fl.6E+01 2.0E+02 3.0E+01 1.5E+02 

95 2.f!E+01 5.8E+01 9.0E+OO 4.4E+01 1.0E+02 2.4E+02 3.6E+01 1.8E+02 

100 2.6E+01 6.8E+01 1.0E+01 5.0E+01 1.2E+02 2.9E+02 4.3E+01 2.2E+02 

105 3.2E+01 7.6E+01 1.1E+01 5.6E+01 1.4E+02 3.4E+02 5.0E+01 2.6E+02 

110 3.6E+01 8.6E+01 1.3E+01 6.4E+01 1.7E+02 4.0E+02 6.0E+01 3.0E+02 

115 4.0E+01 9.6E+01 1.5E+01 7.2E+01 2.0E+02 4.8E+02 7.2E+01 3.6E+02 

120 4.fiE+01 1.1E+02 1.7E+01 8.2E+01 2.4E+02 5.8E+02 8.6E+01 4.3E+02 

1065 



APPENDIX XVI (continued) 

Table 1-E. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Carcinogenic Metals for Facilities in ComRiex Terrain 

Values for Use in Urban and Rural Areas 

TESH Arsenic Cadmium Chromium Be0£11ium 
!ml !91brl !9lbrl !9Lhtl !9lbrl 
4 1.1 E-01 2.6E-01 4.0E-02 2,0E-01 

6 1.6E-01 3.9E-01 5.8E-02 2.9E-01 

8 2.4E-01 5.8E-01 8.6E-02 4,3E-01 

10 3.5E-01 8.2E-01 1.3E-01 6.2E-01 

12 4.3E-01 1.0E+OO 1.5E-01 7.6E-01 

14 5.0E-01 1.3E+OO 1.9E-01 9.4E-01 

16 6.0E-01 1.4E+OO 2.2E-01 1.1E+QO 

18 6.BE-01 1.6E+OO 2.4E-01 1,2E+QO 

20 7.6E-01 1.8E+OO 2.7E-01 1,3E+QO 

22 8.2E-01 1.9E+OO 3.0E-01 1.5E+QO 

24 9.0E-01 2.1E+OO 3.3E-01 1.6E+OO 

26 1.0E+OO 2.4E+OQ 3.6E-01 1.8E+OO 

28 1.1E+OO 2.7E+OQ 4.0E-01 2.0E+OO 

~ 1.2E+OO 3.0E+OQ 4.4E-01 2.2E+OO 

35 1.5E+OO 3.7E+OQ 5.4E-01 2.7E+OO 

40 1.9E+OO 4.6E+OO 6.8E-01 3,4E+QO 

45 2.4E+OO 5.4E+OQ 8.4E-01 4.2E+OO 

50 2.9E+OO 6.8E+OQ 1.0E+OO 5,0E+QO 

55 3.5E+OO 8.4E+OQ 1.3E+OO 6.4E+QO 

60 4.3E+OQ 1.QE+01 1.5E+QO 7,8E+QO 

65 5.4E+OO 1.3E+01 1.9E+OO 9,6E+QO 

70 6.0E+OO 1.4E+01 2.2E+OO 1, 1E+01 

75 6.8E+OO 1.6E+01 2.4E+OO 1,2E+Q1 

80 7.6E+OO 1.8E+01 2.7E+OO 1.3E+01 

85 8.2E+OO 2.0E+01 3.0E+OO 1.5E+01 

90 9.4E+OO 2.3E+01 3.4E+OO 1,7E+Q1 

95 1.0E+01 2.5E+01 4.0E+OO 1.9E+01 

100 1.2E+01 2.8E+01 4.3E+OO 2.1E+01 

~ 1.3E+01 3.2E+01 4.8E+OO 2.4E+01 

110 1.5E+01 3.5E+01 5.4E+OO 2.7E+01 
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APPENDIX XVI (continued} 

Table 1-E. Tier I and Tier II Feed Rate and Emissions Screening Limits for 
Carcinogenic Metals for Facilities in Comglex Terrain 

Values for Use in Urban and Rural Areas 

TESH Arsenic Cadmium Chromium Be~llium 

!ml !9Lhrl !9Lhrl !9Lhrl !9Lhrl 
115 1.7E+01 4.0E+01 6.0E+OO 3.0E+01 

120 1.9E+01 4.4E+01 6.4E+OO 3.3E+01 
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APPEN91M *>'Ill 

Tier 1 Feed Rate Sereenirtg Limits fer Total Chlorine and Ghleride 

Tier I Feed Rate Sereening limits fur Chlorine for Faeilitfes in Noneomplex eMel Complex Tem!in 

NoReen ~lex Gemplex 

TESII (m) UrbM'I (lb/hr} Attral 6bfhr] tlbfhr1 

"* 
1.8[ 02 9.2[ 03 4.1E as 

6 2.9[ 8:2 i.OE 02 e.1c ee 
e 2.2[ 02 1.2E 02 s.ec ea 
+S e.sc e2 1.4E 02 1.9[ e2 

* 2.9[ 02 1.7[ 02 ~.6[ 92 
-'1-4 a.OE-62 2.0[ 02 2.0&62 
+6 3.7[ 02 2.5[ 82 2.3[ e2 
+S 4.1[-62 3.2E 02 2.5E 92 
2e 4.7[ 02 8.9E OE 2.9E Oi: 
22 5.0[ 02 S.OE 02 a.~c ee 
24 6.0[ 02 G.SE 02 9.5E 62 
2& 6.BE 02 8.1 E 02 s.ec 02 
26 7.0[ 02 1.0[ 01 4.2[ 62 
ae 6.7[ 02 1.3E 01 4.7E e2 
as 1.2[ 01 2.1[ 01 5.8[ 0%! 
49 1.4[ 01 S£E01 7.2[ 02 
45 1 .ac 01 4.4[ 01· 8;8[-62 
56 2.3[ 01 S.SE 01 UE·O~ 
55 2.9[ 01 7.7£01 1.4[ 01 
6& 0.6[ 01 1.0[;-00 1.:rc 01 
65 o4.0E 01 1.4[+00 2.0[ 91 
70 S.OE 01 1.6E;-OO e.ac o1 
T-5 5.6[ 01 1.9[+00 2.5[ 01 
66 6.3[ 01 2.2Eot09 2.9[ 01 
85 7.0[ 01 2.6E+00 9.2[ 01 
9& &.3E-t 3.2Et00 e.SE 01 
95 9.3[·01 3.8[+00 4.0[ 91 
tOO 1.1Et80 4.6Et99 4.4E 01 
4&5 1.2E+OO 5.4[+00 5.0[ 91 
+1-6 1.4Et00 6.5EtBB 5.6[ 61 
++5 1.6[...00 7.7[+{)0 6.2[.01 
426 1.6[...00 9.1['1'90 =t.~ e e~ 

APPENDIX XVII 
Tier I - Feed Rate Screening Llimits for Total Chlorine 

Terrain-Adjusted Effective Noncomglex Terrain Comglex 
Stack Heights (TESH) Terrain 
(meters) Urban (g/hr) Rural (g/hr) .(gl!1rl 

4 8.2E+01 4.2E+01 1.9E+01 

6 9.1E+01 4.8E+01 2.8E+01 

8 1.0E+02 5.3E+01 4.1E+01 

10 1.2E+02 6.2E+01 5.8E+01 

12 1.3E+02 7.7E+01 7.2E+01 
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APPENDIX XVII 
Tier I - Feed Rate Screening Llimits for Total Chlorine 

Terrain-Adjusted Effective Noncomglex Terrain Comglex 
Stack Heights QESH} Terrain 
(meters} Urban (g/hr) Rural (g/hr} !9lbrl 
14 1.5E+02 9.1E+01 9.1E+01 

16 1,7E+02 1.2E+02 1.1E+02 

18 1.9E+02 1.4E+02 1.2E+02 

20 2.1E+02 1.8E+02 1.3E+02 

22 2.4E+02 2.3E+02 1.4E+02 

24 2.7E+02 2.9E+02 1.6E+02 

26 3.1E+02 3.7E+02 1.7E+02 

28 3.5E+02 4.7E+02 1.9E+02 

30 3.9E+02 5.8E+02 2.1E+02 

35 5.3E+02 9.6E+02 2.6E02 

40 6.2E+02 1.4E+03 3.3E+02 

45 8.2E+02 2.0E+03 4.0E+02 

50 1.1E+03 2.6E+03 4.8E+02 

55 1.3E+03 3.5E+03 6.3E+02 

00 1.6E+03 ~.6E+03 7.7E+02 

65 2.0E+03 6.2E+03 9.1E+02 

70 2.3E+03 7.2E+03 1.1E+03 

75 2.5E+03 8.6E+03 1.2E+03 

80 2.9E+03 1.0E+04 1.3E+03 

85 3.3E+03 1.2E+04 1.4E+03 

90 3.7E+03 :1.4E+04 1.6E+03 

95 4.2E+03 1.7E+04 1.8E+03 

100 4.8E+03 2.1E+04 2.0E+03 

105 5.3E+03 2.4E+04 2.3E+03 

110 6.2E+03 2.9E+04 2.5E+03 

115 7.2E+03 3.5E+04 2.8E+03 

120 8.2E+03 4.1E+04 3.2E+03 
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APPENDIX X'/111 

'Tier fl Emia$iort Rate Screening Umite for Free Ohlori"e end tlydi"'gen Chloride 

Tier II Emissioos Sereening Limits for Cli' eAEI HGI in Nor:teem13leix TeHaiFt 

Yefties fer !::fse il'l ~tm Arees Veltte$ fer Use in Rb!MfAreas 

TESII tn•) Slli! (g/soo) 1101 {!;Jhsee) ~(gtseo) 1161 (~see} 

.,. 2.9E·93 ~.ec 01 1.2Eo{l9 2.0E•I:H 
6 e.sc oa t!\.4E 01 ~.ac-es 2.9E 01 
a e.ec ea 4.9E 01 1.5[ 03 2.6E 01 
4& a.ec os 5.6E 01 ~.t:E 03 3.0E 01 
+2 3.6[·03 6.3[-01 2.1[ 09 S.?:c-91 
+4 4.1E 03 7.2E 91 2.5( 03 4.4E 01 
4f3 4.7E 03 8.2(·01 3.2E OS 5.6[ 01 
4& 5.2E·03 9.1[-01 4.0E OS 7.0E·01 
2e 5.9E 03 1.8[+00 4.9E 03 e.ec 01 
~ 6.7E 03 1.2(;00 s.ac 03 UE+€10 
24 7.6E 03 1.3E+OO B.OE 00 1.4[+00 
26 Et5E 03 '1.5(+00 1.0E·02 1.6[+00 
28 9.6[ 03 1.7£+00 1.3E 02 2.3[+00 
39 1.1E02 1.9(+00 1.6E·02 2.8[+90 
95 1.5[ 02 2.6E...OO 2.7[ 02 4.7[+99 
4e 1.7[ 02 3.0E+OO 4.0£02 7.oc•eo 
45 2.3[ 02 4.oc ... oe S.GE 02 9.6[+00 
56 2.9[ 02 5.1 E+OO 7.3[ 02 1.3E+S~ 
55 3.6E·O!Z~ 6.3[+00 9.7E.02 1.7[+01 
69 4~5[ 02 7.96+00 1.3E 01 2.2(.,.01 
65 5.5[ 02 9.66+00 1.7[ 01 S.OE•EH 
~ 6.3E 82 1.1 E-t-01 2.0[ 01 9.5E•01 
75 7.1E OZ 1.EE-;-01 2.4E 01 4.2Eot91 
00 B.OE 02 1.4E-r01 2.8£01 -4:.9Et01 
65 9.2[·02 1.6&t-01 3.5[·01 6.1[;-01 
96 1.0E 01 1.6E+01 4.0[ 01 :;t,Q[;-01 
9S .1.2&01 2.1[+01 4.8&01 6.4[;-01 
tee 1.3[ 01 2.9[...01 5.7E 01 1.9Eot-02 
1{15 1.5E01 2.6(...01 6.6[ 01 1.2E'f'l32 
t-W 1.7[ 01 3.0[;-01 B.1E 01 1.4E'f'92 
+15 2.0[ 01 O.SE+01 9.7[ 01 ~.=f!E192 
+26 2.3E-EH 4.0['4"01 UEtOO 2.8Et02 
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-------~Tfii~erNI~IEEwm~issumia~"~s~s;e~~-MH~·ftffi·~~~ reerung L1m1ts fer CL. ·-ilBtAA~d-H«;CrJ-I.fl. 't-GGeimelef..!fAI*AiiA '"! - a v lA 9Mple)( 'J=eFFaiA 

t8 uesor Use il'l UrbM! B:f'iel AUi''BI'Area:s )! l f 

TE$11 (m} 6l, (glsec) 1101 (gfsee) 

4 5.2[..04 9.1E 8£ 
6 7.7E 04 1.4[ 01 
e 1.1[-83 ~.OE 01 
t9 1.6[·03 2.8[ 01 
~ 2.0E 03 3.5[ 01 
44 :2.5E 03 4.4[ 01 
16 2.9E 03 5.1 E 01 
+S 3.2E-03 5.6E 01 
:2& 9.6E 00 6.3[•01 
2r 3.9E 03 6.6E 01 
£4 4.4E 03 7.7E 09 
26 4.8E 03 8.4E 01 
28 5.3[•03 9.3E 01 
$ 5.9E 03 1.0[+00 
es 7.3E 03 1.3E+00 
40 9.1E 03 1.6[+00 
45 1.1E 8£ 1.9[+00 
50 1.3[ 8£ 2.3["1"00 
55 1.7E 0:2 3.0[+()0 
60- 2.1[ 02 3.7[+00 
65 2.5E 02 !!\.4&o0 
70 2.9[ 02 5.1["1'00 
75 3.:2[ 02 5.6[+00 
80 3.6[ 02 6.3["1'00 
es 4.0[ 02 7.0[+00 
96 4.5[ 02 7.9E...OO 
95 5.1[ 02 0.9[+00 
400 S.GE 02 9.BE+90 
4a5 6.3E 02 1.1E+01 
-++e =7.1[ 02 1.:2[+01 
4+5 7.9E 02 1.4[+01 
tEe 0.9E 02 1.6E-r01 
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APPENDIX XVIII 
Tier II- Emission Rate Screening Limits for Free Chlorine and Hl£drQgen Chloride 

Terrain-Adjusted Noocom121ex Terrain Com121ex Terrain 
Ef(ective Stack 

Val!,!es for Urban Areas Values for Rural Areas Values for Use in Urban Heights lTESH} 
Areas and Rural Areas (meters} 

Cl2.l9lllrl HCI (g/hr} Cl~ t!CI (gfhr) Cl (a/hd HCI (g/hr} 

4 8.2E+01 1.4E+03 4.2E+01 7.3E+02 1.9E+01 3.3E+02 

6 9.11,;+01 1.6E+03 4.8E+01 a.3E+02 2.8E+01 4.9E+02 

8 1.0E+02 1.8E+03 5.3E+01 9.2E+02 4.1E+01 7.1E+02 

10 1.2E+02 2.0E+03 6.2E+01 1.1E+03 5.8E+01 1.0E+03 

12 1.3E+02 2.3E+03 7.7E+01 1.3E+03 7.2E+01 1.3E+03 

14 1.5E+02 2.6E+03 9.1E+01 1.6E+03 9.1E+01 1.6E+03 

16 1.7E+02 2.9E+03 1.2E+02 2.0E+03 1.1E+02 1.8E+03 

18 1.9E+02 3.3E+03 1.4E+02 2.5E+03 1.2E+02 2.0E+03 

20 2.1E+02 3.7E+03 1.8E+02 3.1E+03 1.3E+02 2.3E+03 

22. 2.4E+02 4.2E+03 2.3E+02 3.9E+03 1.4E+02 2.4E+03 

24 2.7E+02 4.8E+03 2.9E+02 5.0E+03 1.6E+02 2.8E+03 

~ 3.1E+02 5.4E+03 3.7E+02 6.5E+03 1.7E+02 3.0E+03 

28 3.5E+02 6.0E+03 4.7E+02 8.1E+03 1.9E+02 3.4E+03 

.30 3.9E+02 6.9E+03 5.8E+02 1.0E+04 2.1E+02 3.7E+03 

35 5.3E+02 9.2E+03 9.6E+02 1.7E+04 2.6E+02 4.6E+03 

~ 6.2E+02 1.1 E+04 1.4E+03 2.5E+04 3.3E+02 5.7E+03 

45 8.2E+02 1.4E+04 2.0E+03 3.5E+04 4.0E+02 7.0E+03 

§Q 1.1E+03 1.8E+04 2.6E+03 4.6E+04 4.8E+02 8.4E+03 

~ 1.3E+03 2.3E+04 3.5E+03 6.1E+04 6.2E+02 1.1E+04 

QQ 1.6E+03 2.9E+04 4.6E+03 8.1E+04 7.7E+02 1.3E+04 

65 2.0E+03 3.4E+04 6.2E+03 1.1 E+05 9.1E+02 1.6E+04 

70 2.3E+03 3.9E+04 7.2E+03 1.3E+05 1.1E+03 1.8E+04 

lQ 2.5E+03 4.5E+04 8.6E+03 1.5E+05 1.2E+03 2.0E+04 

80 2.9E+03 f!.OE+04 1.0E+04 1.8E+05 1.3E+03 2.3E+04 

85 3.3E+03 5.8E+04 1.2E+04 2.2E+05 1.4E+03 2.5E+04 

90 3.7E+03 6.6E+04 1.4E+04 2.5E+05 1.6E+03 2.~E+04 

95 4.2E+03 7.4E+04 1.7E+04 3.0E+05 1.8E+03 3.2E+04 

100 4.8E+03 8.4E+04 2.1E+04 3.6E+05 2.0E+03 3.5E+04 

105 5.3E+03 9.2E+04 2.4E+04 4.3E+05 2.3E+03 3.9E+04 

11Q 6.2E+03 1.11,;+05 2.9E+04 5.1E+Of! 2.5E+Q3 4.5E+04 

115 7.2E+03 1.31;+05 3.5E+04 6.1E+05 2.8E+03 5.0E+04 

120 8.2E+03 1.41,;+05 4.1E+04 7.2E+O:i 3.2E+03 5.6E+04 
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APPENDIX XIX 
Reference Air Concentrations~ 

Reference Air 
Con centra ion 

Constituent CAS No. (yg/m~l 

Acetaldeh~de 75-07-0 10 

Acetonitrile 75-05-8 10 

Acetoghenone 98-86-2 100 

Acrolein 107-02-8 20 

Aldicarb 116-06-3 1 

Aluminum Phosghide 20859-73-8 0.3 

All~l Alcohol 107-18-6 5 

Antimon~ 7440-36-0 0.3 

Barium 7440-39-3 50 

Barium C~anide Q42-62-1 50 

Bromomethane 74-83-9 0.8 

Calcium C~anide 592-01-8 30 

Carbon Disulfide 75-15-0 200 

Chloral 75-87-6 2 

Chlorine (free) 0.4 

2-Chloro-1,3-butadiene 126-99-8 3 

Chromium Ill 16065-83-1 1000 

Cogger C~anide 544-92-3 5 

Cresols 1319-77-3 50 

Cumene 98-82-8 1 

C~anide (free) 57-12-15 20 

C~anogen 460-19-5 30 

Q~anogen Bromide 506-68-3 80 

Di-n-buM Phthalate 84-74-2 100 

a-Dichlorobenzene 95-50-1 10 

g-Dichlorobenzene 106-46-7 10 

Dichlorodifluoromethane 75-71-8 200 

2,4-Dichloroghenol 120-83-2 3 

Dieth~l Phthalate 84-66-2 800 

Dimethoate 60-51-5 0.8 

2,4-Dinitroghenol 51-28-5 2 
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APPENDIX XIX 
Reference Air Concent[ations: 

Reference Air 
Concentraion 

Constituent CAS No. (yg/m~l 

Dinoseb 88-85-7 0.9 

DiRhen~lamine 122-39-4 20 

Endosulfan 115-29-1 0.05 

Endrin 12-20-a 0.3 

Fluorine 7782-41-4 50 

Formic Acid 64-18-6 2000 

Gl~cid~aldeh~de 765-34-4 0.3 

Hexachloroc~clo12entadiene 77-47-~ 5 

Hexachloroghene 70-30-~ 0.3 

H~droc~anic Acid 74-9o-a 20 

H~drogen Chloride 7647-01-1 7 

H~drogen Sulfide 7783-06-4 3 

lsobuM Alcohol 78-83-1 300 

Lead 7439-92-1 0.09 

Maleic Anh~dride 108-31-6 100 

Mereu~ 7439-97-6 0.3 

Methac~lonitrile 126-98-7 0.1 

Methom~l 16752-77-5 20 

Methox~chlor 72-43-5 50 

Meth~l Chlorocarbonate 79-22-1 1000 

Meth~l Eth~l Ketone 78-93-~ 80 

Meth~l ~arathion 298-00-0 0.3 

Nickel Ql£anide 557-19-7 2.0 
Nitric Oxide 10102-43-9 100 

Nitrobenzene 98-95-J 0.8 

Pentachlorobenzene 608-93-5 0.8 

Pgntacbloroghenol 67-86-5 30 

Phenol 108-95-2 30 

M-Phen~lenediamine 108-45-2 5 

Phen~lmercuric Acetate 62-38-4 0.075 

Phosghine 7803-51-2 0.3 
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APPENDIX XIX 
Reference Air Concentrations~ 

Reference Air 
Concentraion 

Constituent CAS No. (yg/m~l 

Phthalic Anh~dride 85-44-9 2000 

Potassium C~anide 151-50-8 50 

Potassium Silver C~~nide 506-61-6 200 

P~ridine 110-86-1 1 

Selenious Acid 7783-60-8 3 

Selenourea 630-10-4 5 

Silver 7440-22-4 3 

Silver C~anide 506-64-9 100 

Sodium C~anide 143-33-9 30 

St~chnine 57-24-9 0.3 

1 ,2,4,5-Tetrachlorobenzene 95-94-3 0.3 

2,3,4,6-Tetrachloro12!Jenol 58-90-2 30 

Tetraeth~l Lead 78-00-2 0.0001 

Tetrah~drofuran 109-99-9 10 

Thallic Oxide 1314-32-5 0.3 

Thallium 7440-28-0 0.5 

Thallium (I) Acetate 563-68-8 0.5 

Thallium (I) Carbonate 6533-73-9 0.3 

Thallium (I} Chloride 7791-12-0 0.3 

Thallium (I) Nitrate 10102-45-1 0.5 

Thallium Selenite 12039-52-0 0.5 

Thallium (I) Sulfate 7446-18-6 0.075 

Thiram 137-26-8 5 

Toluene 108-88-3 300 

1 ,2,4-Trichlorobenzene 120-82-1 20 

Trichloromonofluoromethane 75-69-4 300 

2,4,5-Trichloro(2henol 95-95-4 100 

Vanadium Pentoxide 1314-62-1 20 

Warfarin 81-81-2 0.3 

X~lenes 1330-20-7 80 

Zinc C~anide 557-21-1 50 
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APPENDIX XIX 
Reference Air Concentrations~ 

Reference Air 
Concentraion 

~----~C=o=n=s=ti=tu=e=n~t------4---~C=A=S==N=o~·----+---~(=y~g/=m~}~l----~ 
Zinc Phosphid::e:._ ____ _L::13:::1:::4::::::-8:::4:::::-7:_ ___ J...:::o:::.3:.._ ____ ~ 

:rhe reference air concentration for other appendix V of chapter 33-24-02 
constituents not listed herein or in appendix XX of chapter 33-24-05 is 0.1 J,Jg/m~ ... 
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APPENDIX XX 
Risk Specific Doses (1 o-5} 

Constituent CAS No. Unit Risk{~ RSD {l!gfm1} 

Aqylamide 79-06-1 1.3E-03 7.7E-03 

Aqylonitrile 107-13-1 6.8E-05 1.5E-01 

Aldrin 309-00-2 4.9E-03 2.0E-03 

Aniline 62-53-3 7.4E-06 1.4E+OO 

Arsenic 7440-38-2 4.3E-03 2.3E-03 

Benz{a)anthracene 56-55-3 8.9E-04 1.1E-02 

Benzene 71-43-2 8.3E-06 1.2E+OO 

Benzidine 92-87-5 6.7E-02 1.5E-04 

Benzo(a}QJ!rene 50-32-8 3.3E-03 3.0E-03 

Be[l111ium 7440-41-7 2.4E-03 4.2E-03 

Bis(2-chloroethJ!I}ether 111-44-4 3.3E-04 3.0E-02 

Bis(chloromethJ!I}ether 542-88-1 6.2E-02 1.6E-04 

Bis{2-ethJ!IheXJ!I}-Qhthalate 117-81-7 2.4E-07 4.2E+01 

1,3-Butadiene 106-99-0 2.8E-04 3.6E-02 

Cadmium 7440-43-9 1.8E-03 5.6E-03 

Carbon Tetrachloride 56-23-5 1.5E-05 6.7E-01 

Chlordane 57-74-9 3.7E-04 2.7E-02 

Chloroform 67-66-3 2.3E-05 4.3E-01 

Chloromethane 74-87-3 3.6E-06 2.8E+OO 

Chromium VI 7440-47-3 1.2E-02 8.3E-04 

DDT 50-29-3 9.7E-05 1.0E-01 

Dibenz(a h}anthracene 53-70-3 1.4E-02 7.1E-04 

1,2-Dibromo-3-chloro-QrOQane 96-12-8 6.3E-03 1.6E-03 

1,2-Dibromoethane 106-93-4 2.2E-04 4.5E-02 

1, 1-Dichloroethane 75-34-3 2.6E-05 3.8E-01 

1,2-Dichloroethane 107-06-2 2.6E-05 3.8E-01 

1, 1-DichloroethJ!Iene 75-35-4 5.0E-05 2.0E-01 

1,3-DichloroQrOQene 542-75-6 3.5E-01 2.9E-05 

Dieldrin 60-57-1 4.6E-03 2.2E-03 

DiethJ!Istilbestrol 56-53-1 1.4E-01 7.1E-05 

DimethJ!Initrosamine 62-75-9 1.4E-02 7.1E-04 

2 4-Dinitrotoluene 121-14-2 8.8E-05 1.1 E-01 

1,2-DiQhenJ!IhJ!drazine 122-66-7 2.2E-04 4.5E-02 

1 ,4-Dioxane 123-91-1 1.4E-06 7.1E+OO 

EQichlorohJ!drin 106-89-8 1.2E-06 8.3E+OO 

EthJ!Iene Oxide 75-21-8 1.0E-04 1.0E-01 

EthJ!Iene Dibromide 106-93-4 2.2E-04 4.5E-02 

FormaldehJ!de 50-00-0 1.3E-05 7.7E-01 
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Constituent CAS Ng. Ynit Risk (m~lll.sl RSD (t.!g/m~} 

HeQtachlor 76-44-8 1.3E-03 7.7E-03 

HeQtachlor E!19l:lid~:: 1024-5H 2.6E-03 3.8E-03 

Hexachloroben&~::n~ 118-74-1 4.9E-04 2.0E-02 

Hexachlorobu!adi~De 87-68-3 2.0E-05 5.0E-01 

AIQha-hexachloro-~clo-hexane 319-84-6 1.8E-03 5.6E-03 

Beta-hexachloro·C:iCio-hexane 319-85-7 5.3E-04 1.9E-02 

Gamma-hexachlorO-C:iCio-hexane 58-89-9 3.8E-04 2.6E-02 

Hexachloroc:iclohexane, Technical 5.1E-04 2.0E-02 

Hexachlorodibenzo-Q-dioxin (1 2 1.3E+O ~ 
Mixture\ 

Hexachloromban~ 67-72-1 4.0E-06 2.5E+OO 

H:idrazine 302-01-2 2.9E-03 3.4E-03 

Hl£drazine Sulfa~ 302-01-2 2.9E-03 3.4E-03 

3-Methl£lcholaothr~ne 56-49-5 2.7E-03 3.7E-03 

Methl£1 Hl£drjgine 60-34-4 3.1E-04 3.2E-02 

Methl£lene Qhlori!l!! 75-09-2 4.1E-06 2.4E+OO 

4,4' -Methl£1ene-bis-2-chloroaniline 101-14-4 4.7E-05 2.1E-01 

Nickel 7440-Q2-Q 2.4E-04 4.2E-02 

Nickel Refin!!!:l£ Qy§!t 7440-02-0 2.4E-04 4.2E-02 

Nickel Subsulfid!! 12035-72-2 4.8E-04 2.1E-02 

2-NitroQroQane 79-46-9 2.7E-02 3.7E-04 

N-Nitroso-n-byMamio~ 924-16-3 1.6E-03 6.3E-03 

N-Nitroso-n-methl£lurea 684-93-5 8.6E-02 1.2E-04 

N-Nitrosodi!!th:ilamine 55-18-5 4.3E-02 2.3E-04 

N-NitrosOQ:iiTOiigine 930-55-2 6.1E-04 1.6E-02 

Pentachloronitrobenzene 82-68-8 7.3E-05 1.4E-01 

PCBs 1336-36-3 1.2E-03 8.3E-03 

Pronamide 23950-58-5 4.6E-06 2.2E+OO 

ReserQine 50-55-5 3.0E-03 3.3E-03 

2 3 7 8-Tetrachloro-dibenzo-Q-dioxin 1746-QHl 4.5E+01 2.2E-07 

1,1 ,2,2-Tetrachloroethane 79-34-5 5.8E-05 1.7E-01 

TetrachlorogttJ:ii!!D~ ~ 4.8E-07 2.1E+01 

Thiourea 62-56-6 5.5E-04 1.8E-02 

1,1 ,2-Trichlgrggtt:Jan~:: 79-00-5 1.6E-05 6.3E-01 

Trichloroeth:il~n~ 79-01-6 1.3E-06 7.7E+OO 

~.4 6-Trichlg[QQtJi::D91 88-06-2 5.7E-06 1.8E+OO 

ToxaQhene 8001-~:i-2 3.2E-04 3.1E-02 

Vin:il Chlorig§ 75-01-4 7.1E-Q6 1.4E+OO 
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APPENDIX XXI 
Stack Plume Rise: 

[Estimated Plume Rise (In Meters) Based on Stack Exit Flow Rate and Gas 
Temperature] 

Exhaust Temperature IK0 l 

~ Q Q Q Q Q Q Q Q Q Q Q 

~ Q Q Q Q Q Q Q Q 1 1 1 

.1...Q:il. Q Q Q Q 1 1 2. ~ ~ ~ i 

~ Q Q 1 ~ i i 2 2 l §. ~ 

~ Q 1 2. ~ § l ~ ~ ll ll ll 

~ 1 2. i .§. §. .1Q ll ll 1i ~ 1l 

Q...Q:li 2. ~ ~ .!!. ~ 12. 1i .1§. 1l ~ 2.1 

~ ~ ~ §. ll ~ 1l ~ Z2. Z2. ~ .2i 

10.0-12.4 i § 10 15 19 21 23 24 25 26 27 

12.5-14.9 4 l 12 18 22 ~ 25 26 27 28 29 

15.0-19.9 ~ §. 13 20 23 24 26 27 28 29 31 

20.0-24.9 6 10 17 ~ 25 ll 29 30 31 32 34 

25.0-29.9 l 12 20 25 27 29 31 32 33 35 36 

30.0-34.9 8 14 22 26 29 31 33 35 36 37 39 

35.0-39.9 ~ 16 23 28 30 32 35 36 37 39 41 

40.0-49.9 10 17 24 29 32 34 36 38 39 41 42 

50.0-59.9 12 21 26 31 34 36 39 41 42 44 46 

60.0-69.9 14 22 27 33 36 39 42 43 45 47 49 

70.0-79.9 16 23 29 35 38 41 44 46 47 49 51 

80.0-89.9 17 25 30 36 40 42 46 48 49 51 54 

90.0-99.9 19 26 31 38 42 44 48 50 51 53 56 

100.0-119.9 21 26 32 39 43 46 49 52 53 55 58 

120.0-139.9 22 28 35 42 46 49 52 55 56 59 61 

140.0-159.9 23 30 36 44 48 51 55 58 59 62 65 

160.0-179.9 25 31 38 46 50 54 58 60 62 65 67 

180.0-199.9 26 32 40 48 52 56 60 63 65 67 70 

~ 2.2 .ll i1 §. .Qi §.!!. 22. .§Q. §1. ~ ll 
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APPENDIX XXII 
Health-Based Limits for Exclusion of Waste-Derived Residues* 

Metals-TCLP Extract Concentration Limits: 

Concentration Limits 
Constityent CAS No. .(mgl!l 

Antimony 7440-36-0 1xE+OO 

Arsenic 7440-38-2 5xE+OO 

Barium 7440-39-3 1xE+02 

Beryllium 7440-41-7 7XE-03 

Qadmium 7440-43-9 1xE+OO 

Chromium 7440-47-3 5xE+OO 

Lead 7439-92-1 5xE+OO 

Mercury 7439-97-6 2xE-01 

Nickel 7440-02-0 7xE+01 

Selenium 7782-49-2 1xE+OO 

Silver 7440-22-4 5xE+OO 

Thallium 7440-28-0 7xE+OO 
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Nonmetals-Residue Concentration Limits: 

Concentration Limits 
Constituent CAS No. for Residues (mg/1) 

Acetonitrile 75-05-8 2xE-01 

Acetophenone 98-86-2 4xE+OO 

Acrolein 107-02-08 5xE-01 

Acrylamide 79-06-1 2xE-04 

Acrylonitrile 107-13-1 7xE-04 

Aldrin 309-00-2 2xE-05 

Allyl alcohol 107-18-6 2xE-01 

Aluminum phosphide 20859-73-8 1xE-02 

Aniline 62-53-3 6xE-02 

Barium cyanide 542-62-1 1xE+OO 

Benz(a)anthracene 56-55-3 1xE-04 

Benzene 71-43-2 5xE-03 

Benzidine 92-87-5 1xE-06 

Bis(2-chloroethyl) ether 111-44-4 3xE-04 

Bis(chloromethyl) ether 542-88-1 2xE-06 

Bis(2-ethylhe~l) phthalate 117-81-7 3xE+01 

Bromoform 75-25-2 7xE-01 

Calcium cyanide 592-01-8 1xE-06 

Carbon disulfide 75-15-0 4xE+OO 

Carbon tetrachloride 56-23-5 5xE-03 

Chlordane 57-74-9 3xE-04 

Chlorobenzene 108-90-7 1xE+OO 

Chloroform 67-66-3 6xE-02 

Copper cyanide 544-92-3 2xE-01 

Cresols (Cresylic acid) 1319-77-3 2xE+OO 

Cyanogen 460-19-5 1xE+OO 

DDT 50-29-3 1xE-03 

Dibenz(a,h)-anthracene 53-70-3 7xE-06 

1 ,2-Dibromo-3-chloropropane 96-12-8 2xE-05 

p-Dichlorobenzene 106-46-7 7.5xE-02 

Dichlorodifluoromethane 75-71-8 7xE+OO 

1 , 1-Dichloroethylene 75-35-4 5xE-03 
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Concentration Limits 
Constituent CAS No. for Residues (mg/1) 

2,4-Dichloroghenol 120-83-2 1xE-01 

1,3-Dichlorogrogene 542-75-6 1xE-03 

Dieldrin 60-57-1 2xE-05 

Diethyl ghthalate 84-66-2 3xE+01 

Diethylstilbesterol 56-53-1 7xE-07 

Pimethoate 60-51-5 3xE-02 

2,4-Dinitrotoluene 121-14-2 5xE-04 

Dighenylamine 122-39-4 9xE-01 

1,2-Dighenylhydrazine 122-66-7 5xE-04 

Endosulfan 115-29-7 2xE-03 

Endrin 72-20-8 2xE-04 

Epichlorohydrin 106-89-8 4xE-02 

Eth:,£1ene dibromide 106-93-4 4xE-07 

Eth:,£1ene oxide 75-21-8 3xE-04 

Fluorine 7782-41-4 4xE+OO 

Formic acid 64-18-6 7xE+01 

Heptachlor 76-44-8 8xE-05 

Heptachlor epoxide 1024-57-3 4xE-05 

Hexachlorobenzene 118-74-1 2xE-04 

Hexachlorobutadiene 87-68-3 5xE-03 

Hexachloroc:,£clopentadiene 77-47-4 2xE-01 

Hexachlorodibenzo-g-digxins 19408-74-3 6xE-08 

Hexachloroethane 67-72-1 3xE-02 

Hydrazine 302-01-1 1xE-04 

Hydrogen cyanide 74-90-8 7xE-05 

Hydrogen sulfide 7783-06-4 1xE-06 

Isobutyl alcohol 78-83-1 1xE+01 

Methomyl 16752-77-5 1xE+OO 

Methoxychlor 72-43-5 1xE-01 

3-Methylcholanthrene 56-49-5 4xE-05 

4,4'-Methylenebis (2-chloroaniline) 101-14-4 2xE-03 

Methylene chloride 75-09-2 5xE-02 

Methyl ethyl ketone (MEK) 78-93-3 2xE+OO 
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Concentration Limits 
Constituent CAS No. for Residues (mg/1) 

Methyl hydrazine 60-34-4 3xE-04 

Methyl parathion 298-00-0 2xE-02 

Naphthalene 91-20-3 1xE+01 

Nickel cyanide 557-19-7 7xE-01 

Nitric oxide 10102-43-9 4xE+OO 

Nitrobenzene 98-95-3 2xE-02 

N-Nitrosodi-n-butylamine 924-16-3 6xE-05 

N-Nitrosodiethylamine 55-18-5 2xE-06 

N-Nitroso-N-methylurea 684-93-5 1xE-07 

N-Nitrgsopyrrolidine 9~0-55-2 2xE-04 

Pentachlorobenzene 608-93-5 3xE-02 

Pentachloronitrobenzene (PCNB) 82-68-8 1xE-01 

Pentachlorophenol 87-86-5 1xE+OO 

Phenol 108-95-2 1xE+OO 

Phenylmercunt acetate 62-38-4 3xE-03 

Phosphine 7803-51-2 1xE-02 

Polychlorinated biphenyls, N.O.S. 1336-36-3 5xE-05 

Potassium cyanide 151-50-8 2xE+OO 

Potassium silver cyanide 506-61-6 7xE+OO 

Pronamide 23950-58-5 3xE+OO 

Pyridine 110-86-1 4xE-02 

Reserpine 50-55-5 3xE-05 

Selenourea 630-10-4 2xE-01 

Silver cyanide 506-64-9 4xE+OO 

Sodium cyanide 143-33-9 1xE+OO 

Stntchnine 57-24-9 1xE-02 

1 ,2,4,5-Tetrachlorobenzene 95-94-3 1xE-02 

1,1 ,2,2-tetrachloroethane 79-34-5 2xE-03 

Tetrachloroethylene 127-18-4 7xE-01 

2,3,4,6-Tetrachlorophenol 58-90-2 1xE-02 

Tetraethyl lead 78-00-2 4xE-06 

Thiourea 62-56-6 2xE-04 

Toluene 108-88-3 1xE+01 
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Concentration Limits 
Constituent CAS NQ. for Residyes (mg/1) 

Toxaphene 8001-3~-2 5xE-03 

1,1,2-Trichloroethane 79-00-5 6xE-03 

T richloroeth~lene 79-01-6 5xE-03 

Trichloromonofluoromethane 75-69-4 1xE+01 

2,4,5-TrichlorQphenol 95-95-4 4xE+OO 

2,4,6-T[ichlorQphenol 88-06-2 4xE+OO 

Vanadium pentoxide 1314-62-1 7xE-01 

Vin~l chloride 75-01-4 2xE-03 

*Note 1: The health-based concentration limits for appendix V of chapter 33-24-02 
constituents for which a health-based concentration is not provided beiQw is 2xE-06 
mg/kg. 

Note 2: The levels specified in this appendix and the default level of 0.002 
micrograms per kilogram or the level of detection for constituents as identified in 
NQte 1 of this appendix are administrative!~ sta~ed under the condition, for those 
constituents specified in subdivision a of subsection 2 of section 33-24-05-537, 
that the owner or operator complies with the alternative levels defined as 
the land disposal restriction limits specified in section 33-24-05-283 for F039 
nonwastewaters. See paragraph 1 of subdivision b of subsection 2 of section 
33-24-05-537. 
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APPENDIX XXIII 
Organic Compounds for Which Residues Must Be Analyzed 

Volatiles: 

Benzene 

Toluene 

Carbon tetrachloride 

Chloroform 

Methylene chloride 

Trichloroethylene 

Tetrachloroethylene 

1.1. 1-Trichloroethane 

Chlorobenzene 

cis-1.4-Dichloro-2-butene 

Bromochloromethane 

Bromodichloromethane 

Bromoform 

Bromomethane 

Methylene bromide 

Methyl ethyl ketone 

Semivolatiles: 

Bis(2-ethylhexyl)phthalate 

Naphthalene 

Phenol 

Diethyl phthalate 

Butyl benzyl phthalate 

2.4-Dimethylphenol 

o-Dichlorobenzene 

m-Dichlorobenzene 

p-Dichlorobenzene 

Hexachlorobenzene 

2.4.6-Trichlorophenol 

Fluoranthene 

o-Nitrophenol 

1 .2.4-Trichlorobenzene 

o-Chlorophenol 

Pentachlorophenol 

Pyrene 

Dimethyl phthalate 

Mononitrobenzene 

2.6-Toluene diisocyanate 

Polychlorinated dibenzo-p-dioxins1 

Polychlorinated dibenzo-furans1 

1Analyses for polychlorinated dibenzo-p-dioxins and polychlorinated 
dibenzo-furans are reguired only for residues collected from areas downstream 
of the combustion chamber (for example. ductwork. boiler tubes. heat exchange 
surfaces. and air pollution control devices). 
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APPENDIX XXIV 
Methods Manual for Compliance With the Boiler and Industrial Furnace 

Regulations 

The Methods Manual for Compliance With the Boiler and Industrial Furnace 
Regulations* is incorporated by reference in its entirety from Appendix IX to 
40 Code of Federal Regulations. Part 266. 

*Note: Methods Manual for Compliance With Boiler and Industrial Furnace 
Regulations. U.S. EPA. December 1990. is available from the National Technical 
Information Service (NTIS). 5285 Port Royal Road. Springfield. VA 22161. 
(703) 487-4600. document number PB91-120-006. 
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APPENDIX XXV [Reserved] 
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APPENDIX XXVI 
Load-Bearing Materials That May Be Processed in Exempt Lead Smelters 

A. Exemgt Lead-Bearing Materials When Generated or Originally: Produced by: 
Lead-Associate!;! lndustries1 

1. Acid dumg/fill soligs 

2. Sumg mud 

3. Materials from laborato~:y: analy:ses 

4. Acid filters 

5. Baghguse bags 

6. Clothing (for examgle, coveralls, agrons, shoes, hats, gloves) 

7. Sweegings 

8. Air filter bags and cartrigges 

9. Resgirato~:y: cartridge filters 

10. Shog abrasives 

11 . Stacking boards 

12. Wast§ shigging containers (for examgle, cartons, bag§, drums, 
cardboard) 

13. Pager hand towels 

14. Wiging rags and sgong§s 

15. Contaminated gallets 

16. Wate[ treatment sludges, filter cak§s, residues, and solids 

17. Emission control dusts, sludges, filter cakes, residues, and solids from 
lead-~ssociated industries (for examgle, K069 and 0008 wastes) 

18. Sgent grids, gosts, and segarators 

19. Sgent batteries 

20. Lead oxide and lead oxide residues 

21. Lead glates and grougs 

22. Sgent battery: cases, covers, and vents 

23. Pasting belts 

24. Wate[ filter media 

25. Cheeseclotb from gasting roll§rs 

26. Pasting additive bags 

27. Asghalt gaving materials 

1Lead-associ~ted industries are lead smelters, lead-acid batte~:y: manufacturing, 
and lead chemical manufacturing (for examgle, manufacturing of leag oxid§ or 
other lead comgounds). 
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B. Exemgt Lead-Bearing Materials When Generated or Originally Produced 
by Any lndustQ£ 

1. Charging jumgers and cligs 

2. Platen abrasive 

3. Fluff from lead wire and cable casings 

~ Lead-based gigments and comgounding gigment dust 
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APPENDIX XXVII 
Nickel or Chromium-Bearing Materials That May Be Processed in Exempt 

Nickel-Chromium Recovery Furnaces 

A. Exemgt Nickel or Chromium-Bearing Materials when Generated b~ 
Manufacturers or Users of Nickel, Chromium, or Iron 

1. Baghouse bags 

2. Rane~ nickel catal~st 

3. Floor sweegings 

4. Air filters 

5. Electroglating bath filters 

6. Wastewater filter media 

7. Wood gallets 

8. Disgosable clothing (coveralls, agrons, hats, and gloves) 

9. laboratory samgles and sgent chemicals 

1Q.. Shigging containers and glastic liners from containers or vehicles used 
to transgort nickel or chromium-containing wastes 

11. Resgirator cartridge filters 

12 . Pager hand towels 

.6... Exemgt Nickel or Chromium-Bearing Materials When Generated b~ An~ 
Industry 

1. Electroglating wastewater treatment sludges (F006) 

2. Nickel and/or chromium-containing solutions 

3. Nickel, chromium, and iron catal~sts 

4. Nickel-cadmium and nickel-iron batteries 

5. Filter cake from wet scrybber s~stem water treatment plants in the 
sgecial~ steel industry1 

6. Filter cake from nickel-chromium alia~ gickling operations1 

11f a hazardous waste under an authorized state grog ram. 
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APPENDIX XXVIII 
Mercury-Bearing Wastes That May Be Processed in Exempt Mercury 

Recovery Units 

These are exempt mercury-bearing materials with less than five hundred 
parts per million of appendix V of chapter 33-24-02 organic constituents when 
generated by manufacturers or users of mercury or mercury products. 

1.. Activated carbon. 

2. Decomposer graphite. 

3. Wood. 

4. Paper. 

5. Protective clothing. 

6. Sweepings. 

7. Respiratory cartridge filters. 

8. Cleanup articles. 

9. Plastic bags and other contaminated containers. 

10. Laboratory and process control samples . 

..11... K1 06 and other wastewater treatment plant sludge and filter cake. 

12.. Mercury cell sump and tank sludge. 

13. Mercury cell process solids. 

1.4.,. Recoverable levels or mercury contained in soil. 
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APPENDIX XXIX 
Metal-Bearing Wastes Prohibited From Dilution in a Combustion Unit 

According to Subsection 3 of Section 33-24-05-2521 

Waste Code Waste DescriRtion 

0004 Toxicity: Characteristic for Arsenic. 

0005 Toxicity: Characteristic for Barium. 

0006 Toxicity: Characteristic for Cadmium. 

0007 Toxicity: Characteristic for Chromium. 

0008 Toxicity: Characteristic for Lead. 

0009 Toxicity: Cbaracteristic for Mercury. 

0010 Toxicity: Characteristic for Selenium. 

0011 Toxicity: Characteristic for Silver. 

F006 Wastewater treatment sludges from electroglating ogerations 
excegt from the following grocesses: (1} sulfuric acid anodizing 
of aluminum; (2} tin glating carbon steel; (3) zinc glating 
(segregated basis} on carbon steel; (4) aluminum or zinc-glating 
on carbon steel; (5} ~leaning/strigging associated with tin, zinc 
and aluminum glating on carbon steel; and (6) chemical etching 
ang milling of aluminum. 

F007 Sgent C¥anide glating bath solutions from electroglating 
ogerations. 

F008 Plating bath residues from the bottom of glating baths from 
electrgglating ogerations where C¥anides are used in tbe 
grocess. 

F009 Sgent striQQing and cleaning bath solutions from electroglating 
ogerations where C¥anides are used in the grocess. 

F010 Quenching bath residues from oil baths from metal treating 
ogerations where C¥anides are used in the Qrocess. 

F011 SQent C¥anide solutions from salt bath QOt cleaning from metal 
heat treating oQerations. 

F012 Quenching wastewater treatment sludges from metal heat 
treating OQerations where C¥anjdes are used in tbe grocess. 

F019 Wastewater treatment sludges from the chemical conversion 
coating of aluminum ex~egt from zirconium ghosghating in 
aluminum car washing when such ghosghating is an exclu~ive 
conversion coating grocess. 

K002 Wastewater treatment sludge from the groduction of chrome 
¥ellow and orange gigments. 

K003 Wa§tewater treatment sludge from the Qroduction of mol¥bdate 
orange gigments. 
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Waste Code Waste DescriRtion 

K004 Wastewater treatment sludge from the groduction of zinc ~ellow 
gigments. 

K005 Wastewater treatment sludge from the groduction of chrome 
green gigments. 

K006 Wastewater treatment sludge from the groduction of chrome 
oxide green gigment§ (anh~drous and h~drated). 

K007 Wastewater treatment sludge from the groduction of iron blue 
gigments. 

K008 Oven residue from the groduction of chrome oxide green 
gigments. 

K061 Emission control dust/sludge from the grimary groduction of steel 
in electric furnaces. 

K069 Emission control dust/sludge from secondary lead smelting. 

K071 Brine gurification muds from the mercury cell grocesses in 
chlorine groduction, where segaratel~ gregurified brine is not 
used. 

K100 Waste leachiog sQiution from acid leaching of emission control 
dust/sludge from secondary lead smelting. 

K106 Sludges from the mercu!Y cell grocesses for making chlorine. 

P010 Arsenic acid H3As0 ~ 

P011 Arsenic oxide As2.o.g_ 
P012 Arsenic trioxide 

P013 Barium c~anide 

P015 Beryllium 

P029 Cogger c~anide Cu(CN) 

P074 Nickel c~anide Ni(CNb 

P087 Osmium tetroxide 

P099 Potassium silver c~anide 

P104 Silver c~anide 

P113 Thallic oxide 

P114 Thallium (I) selenite 

P115 Thallium (I) sulfate 

P119 Ammonium vanadate 

P120 Vanadium oxide V 2~ 
P121 Zinc c~anide 

U032 Calcium chromate 

U145 Lead ghosghate 
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Waste Code Waste Description 

U151 Mercury 

U204 Selenious acid 

U205 Selenium disulfide 

U216 Thallium (I) chloride 

U217 Thallium (I) nitrate 

1A combustion unit is defined as any thermal technology subject to sections 
33-24-05-144 through 33-24-05-159 or sections 33-24-05-525 through 
33-24-05-549. 
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CHAPTER 33-24-06 

33-24-06-01. Application for a permit. 

1. Permit application. Any person who is required to have a permit 
(including new applicants and permittees with expiring permits) shall 
complete, sign, and submit an application to the department as 
described in this section and section 33-24-06-16. Persons currently 
authorized with interim status shall apply for permits when required 
by the department. Persons covered by permits by rule (section 
33-24-06-18) need not apply. Procedures for applications, issuance, 
and administration of emergency permits are found exclusively in 
section 33-24-06-19. Procedures for application, issuance, and 
administration of research, development, and demonstration permits 
are found exclusively in section 33-24-06-20. 

2. Who must have a permit? North Dakota Century Code chapter 
23-20.3 requires that a permit be obtained for the treatment, storage, 
or disposal of any hazardous waste as identified or listed in chapter 
33-24-02. Owners and operators of hazardous waste management 
units must have permits during the active life (including the closure 
period) of the unit, during any compliance period specified under 
section 33-24-05-53, including any extension of that period under 
subsection 3 of section 33-24-05-53. Owners or operators of surface 
impoundments, landfills, land treatment units, and waste pile units that 
received wastes after July 26, 1982, or that certified closure according 
to section 33-24-05-64 after January 26, 1983, must have postclosure 
permits, unless they demonstrate closure by removal as provided under 
subdivisions d and e. If a postclosure permit is required, the permit 
must address applicable chapter 33-24-05 ground water monitoring, 
unsaturated zone monitoring, corrective action, and postclosure care 
requiremeRts of t"'is article. The denial of a permit for the active life 
of a hazardous waste management facility or unit does not affect the 
requirement to obtain a postclosure permit under this section. 

a. Specific inclusions. Hazardous waste permits are required for: 

(1) Injection wells that dispose of hazardous waste, and 
associated surface facilities that treat, store, or dispose of 
hazardous waste (see section 33-24-06-20). However, the 
owner or operator with an underground injection control 
permit will be deemed to have a hazardous waste permit for 
the injection well itself if the owner or operator complies with 
requirements of subsection 2 of section 33-24-06-18. 

(2) Treatment, storage, or disposal of hazardous waste at 
facilities requiring a North Dakota pollutant discharge 
elimination system permit. However, the owner or operator 
of a publicly owned treatment works receiving hazardous 
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waste will be deemed to have a hazardous waste permit 
for that waste if the owner or operator complies with the 
requirements of subsection 3 of section 33-24-06-18. 

b. Specific exclusions. Hazardous waste permits are not required for: 

(1) Generators who accumulate hazardous waste onsite for less 
than time periods as provided in section 33-24-03-12. 

(2) Farmers who dispose of pesticide containers from their own 
use as provided in section 33-24-03-40. 

(3) Persons who own or operate facilities solely for the treatment, 
storage, or disposal of hazardous waste excluded from 
regulation by section 33-24-02-04 or 33-24-02-05. 

( 4) Owners or operators of totally enclosed treatment facilities as 
defined in section 33-24-01-04. 

(5) Owners or operators of elementary neutralization units 
or wastewater treatment units as defined in section 
33-24-01-04. 

(6) Transporters storing manifested shipments of hazardous 
waste in containers meeting the requirements of section 
33-24-03-08 at a transfer facility for a period of ten days or 
less. 

(7) Persons mixing absorbent material and waste in a container, 
provided this mixing occurs at the time waste is first placed 
in the container, and the person complies with sections 
33-24-05-90 and 33-24-05-91, and subsection 2 of section 
33-24-05-08. 

(8) Universal waste handlers and universal waste transporters 
as defined in section 33 24 01 05 33-24-01-04 managing the 
wastes listed below. These handlers are subject to regulation 
under sections 33-24-05-700 through 33 24 OS 765 
33-24-05-799. 

a:- @). Batteries as described in section 33-24-05-702; 

tr. .(Ql Pesticides as described in section 33-24-05-703; 8ftd-

e:- ~ Mercury containing devices as described in section 
33-24-05-704:-: and 

@ Lamps as described in section 33-24-05-705. 
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(9) Immediate response activities. 

(a) A person is not required to obtain a hazardous waste 
permit for treatment or containment activities taken 
during immediate response to any of the following 
situations: 

[1] A discharge of a hazardous waste. 

[2] An imminent and substantial threat of a discharge 
of hazardous waste. 

[3] A discharge of a material which, when 
discharged, becomes a hazardous waste . 

.[£ An immediate threat to human health. public 
safety, property. or the environment from 
the known or suspected presence of military 
munitions, other explosive material. or an 
explosive device. as determined by an explosive 
or munitions emergency response specialist as 
defined in section 33-24-01-04. 

(b) Any person who continues or initiates hazardous 
waste treatment or containment activities after the 
immediate response is over is subject to all applicable 
requirements of this chapter for those activities. 

W In the case of emergency responses involving military 
munitions. the responding military emergency response 
specialist's organizational unit must retain records for 
three years identifying the dates of the response, 
the responsible persons responding, the type and 
description of material addressed and its disposition. 

c. Permits for less than an entire facility. The department may 
issue or deny a permit for one or more units at a facility without 
simultaneously issuing or denying a permit to all of the units at the 
facility. The interim status of any unit for which a permit has not 
been issued or denied is not affected by the issuance or denial of 
a permit to any other unit at the facility. 

d. Closure by removal. Owners or operators of surface 
impoundments, land treatment units, and waste piles closing by 
removal or decontamination under chapter 33-24-05 standards 
must obtain a postclosure permit unless they can demonstrate to 
the department that the closure met the standards for closure by 
removal or decontamination in section 33-24-05-122, subsection 5 
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of section 33-24-05-167, or section 33-24-05-135 respectively. 
The demonstration may be made in the following ways: 

(1) If the owner or operator has submitted a part B application 
for a postclosure permit, the owner or operator may request 
a determination, based on information contained in the 
application, that chapter 33-24-05 closure by removal 
standards were met. If the department believes that chapter 
33-24-05 standards were met, the department will notify the 
public of this proposed decision, allow for public comment, 
and reach a final determination according to the procedures 
in subdivision e. 

(2) If the owner or operator has not submitted a part B application 
for a postclosure permit, the owner or operator may petition 
the department for a determination that a postclosure permit 
is not required because the closure met the applicable 
chapter 33-24-05 closure standards. 

(a) The petition must include data demonstrating that 
closure by removal or decontamination standards 
were met, or it must demonstrate that the unit closed 
under requirements that met or exceeded the chapter 
33-24-05 closure by removal standard. 

(b) The department shall approve or deny the petition 
according to the procedures outlined in subdivision e. 

e. Procedures for closure equivalency determination. 

(1) If a facility owner or operator seeks an equivalency 
demonstration under subdivision d, the department will 
provide the public, through a newspaper notice, the 
opportunity to submit written comments on the information 
submitted by the owner or operator within thirty days from the 
notice. The department will also, in response to a request, 
or at the department's own discretion, hold a public hearing 
whenever such a hearing might clarify one or more issues 
concerning the equivalence of the closure period. The 
department will give public notice of the hearing at least thirty 
days before it occurs (public notice of the hearing may be 
given at the same time as notice of the opportunity for the 
public to submit written comments, and the two notices may 
be combined.) 

(2) The department will determine whether the chapter 33-24-05 
closure met the standards for closure by removal or 
decontamination in section 33-24-05-122, subsection 5 of 
section 33-24-05-167, or section 33-24-05-135 respectively 
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within ninety days of its receipt. If the department finds that 
the closure did not meet the applicable chapter 33-24-05 
standards, the department will provide the owner or operator 
with a written statement of the reasons why the closure 
failed to meet chapter 33-24-05 standards. The owner 
or operator may submit additional information in support 
of an equivalency demonstration within thirty days after 
receiving such written statement. The department will 
review any additional information submitted and make a final 
determination within sixty days. 

(3) If the department determines that the facility did not close 
in accordance with chapter 33-24-05 closure by removal 
standards, the facility is subject to postclosure permitting 
requirements. 

3. Who applies? When a facility or activity is owned by one person but is 
operated by another person, it is the operator's duty to obtain a permit, 
however, the owner must also sign the permit application. 

4. Completeness. The department will not issue a permit before 
receiving a complete application for a permit, except for permits by rule, 
or emergency permits. An application for a permit is complete when 
the department receives an application form and any supplemental 
information which is completed to its satisfaction. The completeness of 
any application for a permit shall be judged independently of the status 
of any other permit application or permit for the same facility or activity. 
An application for a permit is complete notwithstanding the failure of 
the owner or operator to submit the exposure information described in 
subsection 1 0. The department may deny a permit for the active life 
of a hazardous waste management facility or unit before receiving a 
complete application for a permit. 

5. Information requirements. All applicants for hazardous waste permits 
shall provide the information required by section 33-24-06-17 to the 
department. 

6. Recordkeeping. Applicants shall keep records of all data used 
to complete permit applications and any supplemental information 
submitted under this chapter for a period of at least three years from 
the date the application is signed. 

7. When to apply for a permit. 

a. Existing hazardous waste management facilities. 

(1) Owners and operators of existing hazardous waste 
management facilities shall submit part A of their permit 
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application (see subsection 1 of section 33-24-06-17) to the 
department no later than: 

(a) Six months after the date of publication of rules which 
first require them to comply with the standards set forth 
in chapter 33-24-05; or 

(b) Thirty days after the date they first become subject to 
the standards set forth in chapter 33-24-05, 

whichever occurs first. 

(2) The department may extend the date by which owners and 
operators of specified classes of existing hazardous waste 
management facilities must submit part A of their permit 
application if it finds that: 

(a) There has been substantial confusion as to whether the 
owners and operators of such facilities were required to 
file a permit application; and 

(b) Such confusion is attributable to ambiguities in the 
department's rules in chapters 33-24-01 through 
33-24-05. 

(3) The department may, by compliance order, extend the date 
by which the owner or operator of an existing hazardous 
waste management facility must submit part A of the permit 
application. 

(4) The owner and operator of an existing hazardous waste 
management facility may be required to submit part B of the 
permit application at any time. Any owner or operator must 
be allowed at least six months from the date of request to 
submit the application. Any owner or operator of an existing 
hazardous waste management facility may voluntarily submit 
an application at any time. 

(5) Failure to furnish a requested permit application on time or 
to furnish in full the information required by the application is 
grounds for termination of the facility's operating status under 
the procedures of chapter 33-24-07. 

b. New hazardous waste management facilities. 

(1) No person may begin physical construction of a new 
hazardous waste management facility without having 
submitted a complete permit application (including both 
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part A and part B) and having received a finally effective 
hazardous waste permit. 

(2) An application for a permit for a new hazardous waste 
management facility (including both part A and part B) 
may be filed any time anytime after promulgation of those 
standards in sections 33-24-05-89, et seq.... applicable to 
such facility. The application must be submitted to the 
department at least one hundred eighty days before physical 
construction is expected to commence. 

8. Updating permit applications. 

a. If any owner or operator of a hazardous waste management facility 
has filed part A of a permit application and has not yet filed part B, 
the owner or operator shall amend part A of the application with the 
department: 

(1) No later than the effective date of regulatory provisions 
listing or designating wastes as hazardous, if the facility is 
treating, storing, or disposing of any of those newly listed or 
designated wastes; or 

(2) As necessary to comply with the provisions of section 
33-24-06-16 for changes prior to the department making final 
administrative disposition of the application. 

b. The owner or operator of a facility who fails to comply with the 
updating requirements of subdivision a of tnis subsection is not 
authorized to treat, store, or dispose of those wastes not covered 
by a duly filed part A of the application. 

9. Reapplications. Any hazardous waste management facility with an 
effective permit shall submit a new application at least one hundred 
eighty days before the expiration date of the effective permit unless 
permission for a later date has been granted by the department (the 
department shall not grant permission for applications to be submitted 
later than the expiration date of the existing permit). 

10. Exposure information. 

a. Any permit part B applications submitted by an owner or an 
operator of a facility that stores, treats, or disposes of hazardous 
waste in a surface impoundment or landfill must be accompanied 
by information, reasonably ascertainable by the owner or operator, 
on the potential for the public to be exposed to hazardous wastes 
or hazardous constituents through releases related to the unit. At 
a minimum, such information must address: 
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(1) Reasonably foreseeable potential releases from both normal 
operations and accidents at the unit, including releases 
associated with transportation to or from the unit; 

(2) The potential pathways of human exposure to hazardous 
wastes or constituents resulting from the releases described 
under paragraph 1; and 

(3) The potential magnitude and nature of the human exposure 
resulting from such releases. 

b. Owners and operators of a landfill or surface impoundment who 
have already submitted a part 8 application must submit the 
exposure information required in subdivision a of subsection 10. 

11. General requirements. The department may require a permittee 
or an applicant to submit information in order to establish permit 
conditions under subdivision b of subsection 1 of section 33-24-06-05 
and subsection 1 of section 33-24-06-06. 

History: Effective January 1, 1984; amended effective October 1, 1986; 
December 1, 1988; December 1, 1991; January 1, 1994; July 1, 1997~ 
December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-06-03. Signatories to permit applications and reports. 

1. Applications. All hazardous waste permit applications must be signed 
as follows: 

a. For a corporation: by a responsible corporate officer. For the 
purpose of this section a responsible corporate officer means: 

(1) A president, secretary, treasurer, or vice president of the 
corporation in charge of a principal business function, or any 
other person who performs similar policy or decisionmaking 
functions for the corporation; or 

(2) The manager of one or more manufacturing, production, 
or operating facilities employing more than two hundred 
fifty persons or having gross annual sales or expenditures 
exceeding twenty-five million dollars (in second quarter 1980 
dollars), if authority to sign documents has been assigned 
or delegated to the manager in accordance with corporate 
procedures. 

NOTE: The department does not require specific 
assignments or delegations of authority to responsible 
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corporate officers identified in paragraph 1 of subdivision a. 
The department will presume that these responsible 
corporate officers have the requisite authority to sign 
permit applications unless the corporation has notified the 
department to the contrary. Corporate procedures governing 
authority to sign permit applications may provide for 
assignment or delegation to applicable corporate positions 
under paragraph 2 of subdivision a rather than to specific 
individuals. 

b. For a partnership or sole proprietorship: by a general partner or the 
proprietor, respectively. 

c. For a municipality, state, federal, or other public agency: by either a 
principal executive officer or ranking elected official. For purposes 
of this section, a principal executive officer of a federal agency 
includes: 

(1) The chief executive officer of the agency; or 

(2) A senior executive officer having responsibility for the overall 
operations of a principal geographic unit of the agency. 

2. Reports. All reports required by permits, and other information 
requested by the department must be signed by a person described in 
subsection 1, or by a duly authorized representative of that person. A 
person is a duly authorized representative only if: 

a. The authorization is made in writing by a person described in 
subsection 1 ; 

b. The authorization specifies either an individual or a position having 
responsibility for the overall operation of the regulated facility or 
activity, such as position of plant manager, operator of a well or a 
well field, superintendent, or position of equivalent responsibility 
(A duly authorized representative may thus be either a named 
individual or any individual occupying a named position.); and 

c. The written authorization is submitted to the department. 

3. Changes to authorization. If an authorization under subsection 2 
is no longer accurate because a different individual or position has 
responsibility for the overall operation of the facility, a new authorization 
satisfying the requirements of subsection 2 must be submitted to 
the department prior to or together with any reports, information, or 
applications to be signed by an authorized representative. 

4. Certification. Any person signing a document under subsection 1 or 2 
of tl'lis section shall maim the following certification: 
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I certify under penalty of law· that this doeuffient and all attaehffients 
'tvere prepared under ffiY direction or supeNision in accordance 
with a systeffi designed to assure that qualified personnel properly 
gather and e·1aluate the inferffiation subffiitted. Based on ffiY 
inquiry of the person or persons 'tVho ffianage the systeffi, or those 
persons directly responsible for gathering the iRfofffiatioR, the 
infefffiatioR subffiitted is, to the best of my knowledge and belief, 
true, accurate, and eoffiplete. I affi a't'tare that there are significant 
penalties for subffiitting false information, including the possibility 
of fine and iffiprisoRffient for lmo'v't'ing \'iolations. 

a. Any persons signing a document under subsection 1 or 2 shall 
make the following certification: 

I certify under penalty of law that this document and all attachments 
were prepared under my direction or supervision in accordance 
with a system designed to assure that gualified personnel properly 
gather and evaluate the information submitted. Based on my 
inguiry of the person or persons who manage the system. or those 
persons directly responsible for gathering the information. the 
information submitted is. to the best of my knowledge and belief, 
true. accurate, and complete. I am aware that there are significant 
penalties for submitting false information. including the possibility 
of fine and imprisonment for knowing violations. 

~ For remedial action plans under sections 33-24-06-30 through 
33-24-06-35, if the operator certifies according to subdivision a. 
then the owner may make the following certification instead of the 
certification in subdivision a: 

Based on my knowledge of the conditions of the property described 
in the remedial action plan and my inguiry of the person or persons 
who manage the system referenced in the operator's certification, 
or those persons directly responsible for gathering the information. 
the information submitted is, upon information and belief. true, 
accurate. and complete. I am aware that there are significant 
penalties for submitting false information. including the possibility 
of fine and imprisonment for knowing violations. 

History: Effective January 1, 1984; amended effective October 1, 1986; 
December 1, 1988; January 1, 1994; July 1, 1997: December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 
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33-24-06-10. Effect of a permit. 

1. Compliance with a hazardous waste permit during its term constitutes 
compliance, for purposes of enforcement, with North Dakota Century 
Code chapter 23-20.3 except for those requirements not included in the 
permit which: 

a. Become effective by statute; 

b. Are promulgated under sections 33-24-05-250 through 
33-24-05-299 restricting the placement of hazardous wastes in 
or on the land; 

c. Are promulgated under etlapter 33 24 OS sections 33-24-05-01 
through 33-24-05-190, 33-24-05-300 through 33-24-05-524. 
33-24-05-550 through 33-24-05-599. and 33-24-05-800 through 
33-24-05-819 regarding leak detection systems for new and 
replacement surface impoundment, waste pile, and landfill units, 
and lateral expansions of surface impoundment, waste pile, and 
landfill units. The leak detection system requirements include 
double liners, construction quality assurance (CQA) programs, 
monitoring, action leakage rates, and response action plans, and 
will be implemented through the procedures of section 33-24-06-14 
class 1 permit modifications; or 

d. Are promulgated under seetiefls 33 24 05--400 ttlreugtl 
33 24 05-474 subparts AA, BB, or CC of 40 CFR part 265 limiting 
air emissions. as incorporated by reference in subsection 5 of 
section 33-24-06-16. 

2. The issuance of a permit does not convey any property rights of any 
sort, or any exclusive privilege. 

3. The issuance of a permit does not authorize any injury to persons or 
property or invasion of other private rights, or any infringement of state 
or local law or regulations. 

History: Effective January 1, 1984; amended effective October 1, 1986; 
December 1, 1991; January 1, 1994; July 1, 1997: December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-06-14. Permit modification at the request of the permittee. 

1. Class 1 modifications. 

a. Except as provided in subdivision b, the permittee may put into 
effect class 1 modifications listed in appendix I of this section under 
the following conditions-:-~ 
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(1) The permittee must notify the department concerning the 
modification by certified mail or other means that establish 
proof of delivery within seven calendar days after the change 
is put into effect. This notice must specify the changes 
being made to permit conditions or supporting documents 
referenced by the permit and must explain why they are 
necessary. Along with the notice, the permittee must provide 
applicable information required by section 33-24-06-17 and 
subsections 2 and 3 of section 33-24-06-19. 

(2) The permittee must send a notice of the modification to 
all persons on the facility mailing list, maintained by the 
department in accordance with chapter 33-24-07, and 
the appropriate units of state and local governments, as 
specified in section 33-24-07-06. This notification must be 
made within ninety calendar days after the change is put 
into effect. For the class 1 modifications that require prior 
department approval, the notification must be made within 
ninety calendar days after the department approves the 
request. 

(3) Any person may request the department to review, and the 
department may for cause reject, any class 1 modification. 
The department must inform the permittee by certified mail 
that a class 1 modification has been rejected, explaining the 
reasons for the rejection. If a class 1 modification has been 
rejected, the permittee must comply with the original permit 
conditions. 

b. Class 1 permit modifications identified in appendix I by an asterisk 
may be made only with the prior written approval of the department. 

c. For a class 1 permit modification, the permittee may elect to follow 
the procedures in subsection 2 of section 33-24-06-14 for class 2 
modifications instead of the class 1 procedures. The permittee 
must inform the department of this decision in the notice required 
in subdivision a of subsection 2 of section 33-24-06-14. 

2. Class 2 modifications. 

a. For class 2 modifications listed in appendix I of this section, the 
permittee must submit a modification request to the department 
that 

(1) Describes the exact change to be made to the permit 
conditions and supporting documents referenced by the 
permit; 

(2) Identifies that the modification is a class 2 modification; 

1106 



(3) Explains why the modification is needed; and 

(4) Provides the applicable information required by section 
33-24-06-17 and subsections 2 and 3 of section 33-24-06-19. 

b. The permittee must send a notice of the modification request to all 
persons on the facility mailing list maintained by the department 
and to the appropriate units of state and local government as 
specified in section 33-24-07-06 and must publish this notice in a 
major local newspaper of general circulation. This notice must be 
mailed and published within seven days before or after the date 
of submission of the modification request, and the permittee must 
provide to the department evidence of the mailing and publication. 
The notice must include: 

(1) Announcement of a sixty-day comment period, in accordance 
with subdivision e of subsection 2 of section 33-24-06-14, 
and the name and address of a department contact to whom 
comments must be sent; 

(2) Announcement of the date, time, and place for a public 
meeting held in accordance with subdivision d of subsection 2 
of section 33-24-06-14; 

(3) Name and telephone number of the permittee's contact 
person; 

(4) Name and telephone number of a department contact person; 

(5) Location where copies of the modification request and any 
supporting documents can be viewed and copied; and 

(6) The following statement: "The permittee's compliance history 
during the life of the permit being modified is available from 
the department contact person." 

c. The permittee must place a copy of the permit modification request 
and supporting documents in a location accessible to the public in 
the vicinity of the permitted facility. 

d. The permittee must hold a public meeting no earlier than fifteen 
days after the publication of the notice required in subdivision b ef 
subsectiefl 2 and no later than fifteen days before the close of the 
sixty-day comment period. The meeting must be held to the extent 
practicable in the vicinity of the permitted facility. 

e. The public must be provided sixty days to comment on the 
modification request. The comment period will begin on the 
date the permittee publishes the notice in the local newspaper. 
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Comments should be submitted to the department contact 
identified in the public notice. 

f. Notification request. 

(1) No later than ninety days after receipt of the notification 
request, the department must: 

(a) Approve the modification request, with or without 
changes, and modify the permit accordingly; 

(b) Deny the request; 

(c) Determine that the modification request must follow the 
procedures in subsection 3 of section 33-24-06-14 for 
class 3 modifications for the following reasons: 

[1] There is significant public concern about the 
proposed modification; or 

[2] The complex nature of the change requires the 
more extensive procedures of class 3; 

(d) Approve the request, with or without changes, as a 
temporary authorization having a term of up to one 
hundred eighty days; or 

(e) Notify the permittee that the department will decide on 
the request within the next thirty days. 

(2) If the department notifies the permittee of a thirty-day 
extension for a decision, the department must, no later than 
one hundred twenty days after receipt of the modification 
request: 

(a) Approve the modification request with or without 
changes, and modify the permit accordingly; 

(b) Deny the request; or 

(c) Determine that the modification request must follow the 
procedures in subsection 3 of section 33-24-06-14 for 
class 3 modifications for the following reasons: 

[1] There is significant public concern about the 
proposed modification; or 

[2] The complex nature of the change requires the 
more extensive procedures of class 3. 
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(d) Approve the request, with or without changes, as a 
temporary authorization having a term of up to one 
hundred eighty days. 

(3) If the department fails to make one of the decisions specified 
in paragraph 2 of subdivision f ef subseetien 2 by the one 
hundred twentieth day after receipt of the modification 
request, the permittee is automatically authorized to conduct 
the activities described in the modification request for up to 
one hundred eighty days, without formal department action. 
The authorized activities must be conducted as described in 
the permit modification request and must be in compliance 
with all appropriate standards of section 33-24-06-16. If the 
department approves, with or without changes, or denies 
the modification request during the term of the temporary or 
automatic authorization provided for in paragraph 1, 2, or 
3 of subdivision f ef subseetien 2, such action cancels the 
temporary or automatic authorization. 

(4) The following applies: 

(a) In the case of an automatic authorization under 
paragraph 3 of subdivision f ef subseetien 2, or 
a temporary authorization under subparagraph d 
of paragraph 1 of subdivision f ef subseetien 2 or 
subparagraph d of paragraph 2, if the department has 
not made a final approval or denial of the modification 
request by the date fifty days prior to the end of the 
temporary or automatic authorization, the permittee 
must, within seven days of that time, send a notification 
to persons on the facility mailing list, and make a 
reasonable effort to notify other persons who submitted 
written comments on the modification request, that: 

[1] The permittee has been authorized temporarily 
to conduct the activities described in the permit 
modification request; and 

[2] Unless the department acts to give final approval 
or denial of the request by the end of the 
authorization period, the permittee will receive 
authorization to conduct such activities for the life 
of the permit. 

(b) If the owner or operator fails to notify the public by the 
date specified in subparagraph a of paragraph 4 of 
subdivision f ef subseetien 2, the effective date of the 
permanent authorization will be deferred until fifty days 
after the owner or operator notifies the public. 
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(5) Except as provided in paragraph 7 of subdivision f ef 
subseetioR 2, if the department does not finally approve or 
deny a modification request before the end ofthe automatic or 
temporary authorization period or reclassify the modification 
as a class 3, the permittee is authorized to conduct the 
activities described in the permit modification request for 
the life of the permit unless modified later under section 
33-24-06-12 or 33-24-06-14. The activities authorized under 
this paragraph must by be conducted as described in the 
permit modification request and must be in compliance with 
all appropriate standards of section 33-24-06-16. 

(6) In making a decision to approve or deny a modification 
request including a decision to issue a temporary 
authorization or to reclassify a modification as a class 3, the 
department must consider all written comments submitted 
to the department during the public comment period and 
must respond in writing to all significant comments in the 
department's decision. 

(7) With the written consent of the permittee, the department may 
extend, indefinitely or for a specified period, the time periods 
for final approval or denial of a modification request or for 
reclassifying a modification as a class 3. 

g. The department may deny or change the terms of a class 2 permit 
modification request under paragraphs 1 through 3 of subdivision f 
of subseetioR 2 for the following reasons: 

(1) Modification request is incomplete; 

(2) The requested modification does not comply with the 
appropriate requirements of chapter 33-24-05 or other 
applicable requirements; or 

(3) The conditions of the modification fail to protect human health 
and the environment. 

h. The permittee may perform any construction associated with a 
class 2 permit modification request beginning sixty days after the 
submission of the request unless the department establishes a 
later date for commencing construction and informs the permittee 
in writing before day sixty. 

Class 3 modifications. 

a. For class 3 modifications listed in appendix I of this section, the 
permittee must submit a modification request to the department 
that: 
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(1) Describes the exact change to be made to the permit 
conditions and supporting documents referenced by the 
permit; 

(2) Identifies that the modification is a class 3 modification; 

(3) Explains why the modification is needed; and 

(4) Provides the applicable information required by section 
33-24-06-17 and subsections 2, 3, and 4 of section 
33-24-06-19. 

b. The permittee must send a notice of the modification request to all 
persons on the facility mailing list maintained by the department 
and to the appropriate units of state and local government as 
specified in section 33-24-07-06 and must publish this notice in a 
major local newspaper of general circulation. This notice must be 
mailed and published within seven days before or after the date 
of submission of the modification request, and the permittee must 
provide to the department evidence of the mailing and publication. 
The notice must include: 

(1) Announcement of a sixty-day comment period, and a name 
and address of a department contact to whom comments 
must be sent; 

(2) Announcement of the date, time, and place for a public 
meeting on the modification request, in accordance with 
subdivision d of subsection 3 of section 33-24-06-14; 

(3) Name and telephone number of the permittee's contact 
person; 

(4) Name and telephone number of a department contact person; 

(5) Location where copies of the modification request and any 
supporting documents can be viewed and copied; and 

(6) The following statement: "The permittee's compliance history 
during the life of the permit being modified is available from 
the department contact person." 

c. The permittee must place a copy of the permit modification request 
and supporting documents in a location accessible to the public in 
the vicinity of the permitted facility. 

d. The permittee must hold a public meeting no earlier than fifteen 
days after the publication of the notice required in subdivision b ef 
subseetiefl 3 and no later than fifteen days before the close of the 
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sixty-day comment period. The meeting must be held to the extent 
practicable in the vicinity of the permitted facility. 

e. The public must be provided at least sixty days to comment on 
modification requests. The comment period will begin on the 
date the permittee publishes the notice in the local newspaper. 
Comments should be submitted to the department contact 
identified in the notice. 

f. After the conclusion of the sixty-day comment period, the 
department must grant or deny the permit modification request 
according to the permit modification procedures of chapter 
33-24-07. In addition, the department must consider and respond 
to all significant written comments received during the sixty-day 
comment period. 

4. Other modifications. 

a. In the case of modifications not explicitly listed in appendix I of this 
section, the permittee may submit a class 3 modification request 
to the department, or the permittee may request a determination 
by the department that the modification should be reviewed and 
approved as a class 1 or class 2 modification. If the permittee 
requests that the modification be classified as a class 1 or 2 
modification, the permittee must provide the department with the 
necessary information to support the requested classification. 

b. The department shall make the determination described in 
subdivision a ef subseetien 4 as promptly as practicable. In 
determining the appropriate class for a specific modification, the 
department shall consider the similarity of the modification to other 
modifications codified in appendix I and the following criteria: 

(1) Class 1 modifications apply to minor changes to keep the 
permit current with routine changes to the facility or its 
operation. These changes do not substantially alter the 
permit conditions or reduce the capacity of the facility to 
protect human health or the environment. In the case of 
class 1 modifications, the department may require prior 
approval. 

(2) Class 2 modifications apply to changes that are necessary to 
enable a permittee to respond, in a timely manner, to: 

(a) Common variations in the types and quantities of the 
wastes managed under the facility permit; 

(b) Technological advancement; and 
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(c) Changes necessary to comply with new regulations, 
where these changes can be implemented without 
substantially changing design specifications or 
management practices in the permit. 

(3) Class 3 modifications substantially alter the facility or its 
operation. 

5. Temporary authorizations. 

a. Upon request of the permittee, the department may, without prior 
public notice and comment, grant the permittee a temporary 
authorization in accordance with this section. Temporary 
authorizations must have a term of not more than one hundred 
eighty days. 

b. Temporary authorizations. 

(1) The permittee may request a temporary authorization for: 

(a) Any class 2 modification meeting the criteria of 
paragraph 2 of subdivision c ef subseetiefl 5,~ and 

(b) Any class 3 modification that meets the criteria in 
subparagraph a or b of paragraph 2 of subdivision c; 
or that meets the criteria in subparagraphs c through e 
of paragraph 2 of subdivision c and provides improved 
management or treatment of a hazardous waste 
already listed in the facility permit. 

(2) The temporary authorization request must include: 

(a) A description of the activities to be conducted under the 
temporary authorization; 

(b) An explanation of why the temporary authorization is 
necessary; and 

(c) Sufficient information to ensure compliance with 
chapter 33-24-05 standards. 

(3) The permittee must send a notice about the temporary 
authorization request to all persons on the facility mailing 
list maintained by the department and to appropriate units 
of state and local governments as specified in section 
33-24-07-06. This notification must be made within seven 
days of submission of the authorization request. 
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c. The department shall approve or deny the temporary authorization 
as quickly as practical. To issue a temporary authorization, the 
department must find: 

( 1) The authorized activities are in compliance with the standards 
of chapter 33-24-05. 

(2) The temporary authorization is necessary to achieve one of 
the following objectives before action is likely to be taken on 
a modification request: 

(a) To facilitate timely implementation of closure or 
corrective action activities; 

(b) To allow treatment or storage in tanks or containers, 
or in containment buildings, in accordance with chal'ter 
33 24 05 sections 33-24-05-250 through 33-24-05-299; 

(c) To prevent disruption of ongoing waste management 
activities; 

(d) To enable the permittee to respond to sudden changes 
in the types or quantities of the wastes managed under 
the facility permit; or 

(e) To facilitate other changes to protect human health and 
the environment. 

d. A temporary authorization may be issued for one additional term 
of up to one hundred eighty days provided that the permittee has 
requested a class 2 or 3 permit modification for the activity covered 
in the temporary authorization, and: 

(1) The reissued temporary authorization constitutes the 
department's decision on a class 2 permit modification 
in accordance with subparagraph d of paragraph 1 
of subdivision f of subsection 2 or subparagraph d of 
paragraph 2; or 

(2) The department determines that the reissued temporary 
authorization involving a class 3 permit modification request 
is warranted to allow the authorized activities to continue 
while the modification procedures of subsection 3 are 
conducted. 

6. Public notice and appeals of permit modification decisions. 

a. The department shall notify persons on the facility mailing list and 
appropriate units of state and local government within ten days 

1114 



of any decision under this section to grant or deny a class 2 or 
3 permit modification request. The department shall also notify 
such persons within ten days after an automatic authorization for 
a class 2 modification goes into effect under paragraph 3 or 5 of 
subdivision f of subsection 2 of this seetion. 

b. The department's decision to grant or deny a class 2 or 3 permit 
modification request under this section may be appealed under the 
permit appeal procedures of section 33-24-07-14. 

c. An automatic authorization that goes into effect under paragraph 3 
or 5 of subdivision f of subsection 2 of this seetion may 
be appealed under the permit appeal procedure of section 
33-24-07-14; however ... the permittee may continue to conduct 
the activities pursuant to the automatic authorization until the 
appeal has been granted pursuant to subsection 3 of section 
33-24-07-14, notwithstanding the provisions of subsection 2 of 
section 33-24-07-11. 

7. Newly regulated wastes and units. 

a. The permittee is authorized to continue to manage wastes listed or 
identified as hazardous under chapter 33-24-02 or to continue to 
manage hazardous waste in units newly regulated as hazardous 
waste management units if: 

(1) The unit was in existence as a hazardous waste facility with 
respect to the newly listed or characterized waste or newly 
regulated waste management unit oo of the effective date of 
the final rule listing or identifying the waste, or regulating the 
unit; 

(2) The permittee submits a class 1 modification request on or 
before the date on which the waste or unit becomes subject 
to the new requirements; 

(3) The permittee is in compliance with the applicable standards 
of subsection 5 of section 33-24-06-16 and chapter 
33 24 OS sections 33-24-05-191 through 33-24-05-249. 
33-24-05-525 through 33-24-05-549, and 33-24-05-820 
through 33-24-05-849; 

(4) The permittee also submits a complete class 2 or 3 
modification request within one hundred eighty days of 
the effective date of the rule listing or identifying the waste 
or subjecting the unit to hazardous waste management 
standards; and 
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(5) In the case of land disposal units, the permittee certifies that 
each such unit is in compliance with all applicable ground 
water monitoring and financial responsibility requirements in 
artiele 33 24 subsection 5 of section 33-24-06-16 on the date 
twelve months after the effective date of the rule identifying 
or listing the waste as hazardous or regulating the unit as a 
hazardous waste management unit. If the owner or operator 
fails to certify compliance with all these requirements, the 
owner or operator shaH will lose authority to operate under 
this ehapter subsection. 

b. New wastes or units added to a facility's permit under this section 
do not constitute expansions for the purpose of the twenty-five 
percent capacity expansion limit for class 2 modifications. 

8. Military hazardous waste munitions treatment and disposal. The 
permittee is authorized to continue to accept waste military munitions 
notwithstanding any permit conditions barring the permittee from 
accepting offsite wastes, if: 

a... The facili1y was in existence as a hazardous waste facili1y. and 
the facili1y was already permitted to handle the waste military 
munitions. on the date when the waste military munitions became 
subject to hazardous waste regulatory reguirements: 

b. On or before the date when the waste military munitions become 
subject to hazardous waste regulatory reguirements. the permittee 
submits a class 1 modification reguest to remove or amend the 
permit provision restricting the receipt of offsite waste munitions: 
and 

c. The permittee submits a complete class 2 modification reguest 
within one hundred eigh1y days of the date when the waste 
military munitions became subject to hazardous waste regulatory 
reQuirements. 

9. Permit modification list. The department must maintain a list of all 
approved permit modifications and must publish a notice once a year in 
a statewide newspaper that an updated list is available for review. 

10. Combustion facility changes to meet 40 CFR part 63 maximum 
achievable control technology standards. The following procedures 
apply to hazardous waste combustion facili1y permit modifications 
reguested under appendix I to this section. section L(9). 

a. Facili1y owners or operators must have complied with the 
notification of intent to comply (NIC) reguirements of 40 CFR 
63.1210 that was in effect prior to October 11. 2000 (see 40 CFR 
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part 63 revised as of July 1. 2000) in order to reguest a permit 
modification under this section. 

b. If the department does not approve or deny the reguests within 
ninety days of receiving it. the reguest shall be deemed approved. 
The department may, at the department's discretion. extend this 
ninety-day deadline one time for up to thirty days by notifying the 
facility owner or operator. 

History: Effective January 1, 1984; amended effective December 1, 1988; 
December 1, 1991; January 1, 1994; July 1, 1997: December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-06-16. Operating status prior to final administrative disposition 
of the permit application. 

1. Qualifying for operating status prior to final administrative disposition of 
the permit application. Any person who owns or operates an existing 
hazardous waste management facility shall be treated as having been 
issued a permit to the extent that person has: 

a. Complied with section 301 O(a) of the Resource Conservation and 
Recovery Act by filing a notification of hazardous waste activity 
form with the department. 

b. Complied with the requirements of subsections 7 and 8 of section 
33-24-06-01 governing submission of part A of the application. 

2. Failure to qualify for operating status prior to final administrative 
disposition of the permit application. If the department has reason to 
believe upon examination of a part A application that it fails to meet 
the requirements of subsection 1 of section 33-24-06-17, it shall notify 
the owner or operator in writing of the apparent deficiency. Such 
notice must specify the grounds for the department's belief that the 
application is deficient. The owner or operator has thirty days from 
receipt to respond to such a notification and to explain or cure the 
alleged deficiency in its part A application. If, after such notification 
and opportunity for response, the department determines that the 
application is deficient it may take appropriate enforcement action. 

3. Coverage. During the period of operating status prior to final 
administrative disposition of the permit application, the facility may not: 

a. Treat, store, or dispose of hazardous waste not specified in part A 
of the permit application; 

b. Employ processes not specified in part A of the permit application; 
or 
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c. Exceed the design capacities specified in part A of the permit 
application. 

4. Changes during operating status prior to final administrative disposition 
of the permit application. 

a. New hazardous waste not previously identified in part A of the 
permit application may be treated, stored, or disposed of at a facility 
if the owner or operator submits a revised part A of the permit 
application prior to such a change. 

b. Increases in the design capacity of processes used at a facility may 
be made if the owner or operator submits a revised part A of the 
permit application prior to such a change (along with a justification 
explaining the need for the change) and the department approves 
the change because of a lack of available treatment, storage, or 
disposal capacity at other hazardous waste management facilities, 
or the change is necessary to comply with federal, state, or local 
requirements. 

c. Changes in the processes for the treatment, storage, or disposal 
of hazardous waste may be made at a facility or additional 
processes may be added if the owner or operator submits a 
revised part A of the permit application prior to such a change 
(along with a justification explaining the need for the change) and 
the department approves the change because: 

(1) It is necessary to prevent a threat to human health or the 
environment because of an emergency situation; or 

(2) It is necessary to comply with federal, state, or local laws or 
regulations. 

d. Changes in the ownership or operational control of a facility may 
be made if the new owner or operator submits a revised part A 
permit application no later than ninety days prior to the scheduled 
change. When a transfer of ownership or operational control 
of a facility occurs, the old owner or operator shall comply with 
the requirements of sections 33-24-05-7 4 through 33-24-05-88 
(financial requirements), until the new owner or operator has 
demonstrated to the department that the owner or operator is 
complying with the requirements of sections 33-24-05-7 4 through 
33-24-05-88. The new owner or operator must demonstrate 
compliance with sections 33-24-05-74 through 33-24-05-88 within 
six months of the date of the change in the ownership or operational 
control of the facility. Upon demonstration to the department by the 
new owner or operator of compliance with sections 33-24-05-7 4 
through 33-24-05-88, the department shall notify the old owner or 
operator in writing that the owner or operator no longer needs to 

1118 



comply with sections 33-24-05-74 through 33-24-05-88 as of the 
date of demonstration. All other duties concerning operating status 
prior to final administrative disposition of the permit application are 
transferred effective immediately upon the date of the change of 
ownership or operational control of the facility. 

e. In no event may changes be made to a hazardous waste facility 
during operating status prior to final administrative disposition 
of the permit application which amounts to reconstruction of the 
facility. Reconstruction occurs when the capital investment and 
the changes to the facility exceed fifty percent of the capital cost 
of a comparable entirely new hazardous waste management 
facility. Changes prohibited under this section do not include 
changes to treat or store in containers, tanks, or containment 
buildings hazardous waste subject to land disposal restrictions 
imposed by sections 33-24-05-250 through 33-24-05-299 or 
Resource Conservation and Recovery Act section 3004, provided 
that such changes are made solely for the purpose of complying 
with sections 33-24-05-250 through 33-24-05-299 or Resource 
Conservation and Recovery Act section 3004. 

:l Changes made in accordance with an interim status corrective 
action order issued by the department under state authority or by 
a court in a judicial action brought by the department. Changes 
under this subdivision are limited to the treatment storage, or 
disposal of solid waste from releases that originate within the 
boundary of the facility. 

5. During operating status prior to final administrative disposition of the 
permit application, owners or operators shall comply with the federal 
interim status standards, 40 CFR parts 265 and 270, effective March 1. 
2003. 

6. Operating status prior to final administrative disposition of the permit 
application terminates when: 

a. Final administrative disposition of a permit application, except an 
application for a remedial action plan under sections 33-24-06-30 
through 33-24-06-35, is made; or 

b. Operating status prior to final administrative disposition of the 
permit application is terminated as provided in paragraph 5 of 
subdivision a of subsection 7 of section 33-24-06-01. 
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7. Subsection 1 does not apply to any facility which has been previously 
denied a hazardous waste permit or if authority to operate the facility 
under article 33-24 has been previously terminated. 

History: Effective January 1, 1984; amended effective October 1, 1986; 
December 1, 1988; December 1, 1991; January 1, 1994; July 1, 1997~ 
December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-06-17. Contents of a permit application. 

1. Part A of the application must include the following information: 

a. The activities conducted by the applicant which require it to obtain 
a permit. 

b. Name, mailing address, and location of the facility for which the 
application is submitted. 

c. Up to four standard industrial codes which best reflect the principle 
principal products or services provided by the facility. 

d. The operator's name, address, telephone number, ownership 
status and status as a federal, state, private, public, or other entity. 

e. A listing of all permits or construction approvals at all governmental 
levels received or applied for under any of the following programs: 

(1) Hazardous waste management program under the Resource 
Conservation and Recovery Act. 

(2) Underground injection control program under the Safe 
Drinking Water Act. 

(3) North Dakota pollutant discharge elimination system program 
under the Clean Water Act. 

(4) Prevention of significant deterioration program under the 
Clean Air Act. 

{5) Nonattainment program under the Clean Air Act. 

(6) National emissions standards for hazardous air pollutants 
preconstruction approval under the Clean Air Act. 

(7) Dredge or fill permits under section 404 of the Clean Water 
Act. 
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(8) Other relevant environmental permits. 

f. A topographic map (or other map if a topographic map is 
unavailable), extending one mile [1.61 kilometers] beyond the 
property boundaries of the source, depicting the facility and each 
of its intake and discharge structures; each of its hazardous waste 
treatment, storage, or disposal facilities; each well where fluids 
from the facility are injected underground; and those wells, springs, 
other surface water bodies, and drinking water wells listed in public 
records or otherwise known to the applicant in the map area. 

g. A brief description of the nature of the business. 

h. The latitude and longitude of the facility. 

i. The name, address, and telephone number of the owner of the 
facility. 

j. An indication of whether the facility is new or existing and whether 
it is a first or revised application. 

k. For existing facilities, a scale drawing of the facility showing the 
location of all past, present, and future treatment, storage, and 
disposal areas. 

I. For existing facilities, photographs of the facility clearly delineating 
all existing structures; existing treatment, storage, and disposal 
areas; and types of future treatment, storage, and disposal areas. 

m. A description of the processes to be used for treating, storing, and 
disposing of hazardous waste, and the design capacity of these 
items. 

n. A specification of the hazardous wastes listed or designated under 
chapter 33-24-02 to be treated, stored, or disposed at the facility; 
an estimate of the quantity of such waste to be treated, stored, or 
disposed annually; and a general description of the processes to 
be used for such wastes. 

o. For hazardous debris, a description of the debris categories and 
contaminant categories to be treated, stored, or disposed of at the 
facility. 

2. The information requirements for part B of the permit application 
presented below reflect the standards in chapter 33-24-05. These 
information requirements are necessary in order for the department to 
determine compliance with chapter 33-24-05 standards. If owners and 
operators of hazardous waste management facilities can demonstrate 
that the information required for part B of the application cannot 
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be provided to the extent required, the department may make 
allowances for submission of such information on a case-by-case basis. 
Information required for part B of the application must be submitted 
to the department and signed in accordance with requirements in 
section 33-24-06-03. Certain technical data, such as design drawings 
and specifications, and engineering studies must be certified by a 
registered professional engineer. Part B of the application includes 
the following (information in subdivisions a through r is required 
for all hazardous waste management facilities except as section 
33-24-05-01 provides otherwise; that in subdivisions s through y and 
hh is additional information required for specific types of facilities; and 
that in subdivisions z through gg is additional information regarding 
protection of ground water, and is required for surface impoundments, 
piles, land treatment units, and landfills, except as otherwise provided 
in subsection 2 of section 33-24-05-47): 

a. General description of the facility. 

b. Chemical and physical analyses of the hazardous waste and 
hazardous debris to be handled at the facility. At a minimum, these 
analyses must contain all the information which must be known to 
treat, store, or dispose of the wastes properly in accordance with 
chapter 33-24-05. 

c. A copy of the waste analysis plan required by subsection 2 of 
section 33-24-05-04 and, if applicable, subsection 3 of section 
33-24-05-04. 

d. A description of the security procedures and equipment required 
by section 33-24-05-05, or a justification demonstrating the reason 
for requesting a waiver of this requirement. 

e. A copy of the general inspection schedule required by subsection 
2 of section 33-24-05-06; include, where applicable, as part of the 
inspection schedule, specific requirements in section 33-24-05-93, 
subsection 9 of section 33-24-05-106, sections 33-24-05-108, 
33-24-05-120, 33-24-05-132, 33-24-05-163, 33-24-05-178, 
33-24-05-302, 33-24-05-403, 33-24-05-422, 33-24-05-423, 
33-24-05-428, 33-24-05-454, 33-24-05-455, 33-24-05-456, and 
33-24-05-458. 

f. A justification of any request for waivers of the preparedness 
and prevention requirements of sections 33-24-05-15 through 
33-24-05-25. 

g. A copy of the contingency plan required by sections 33-24-05-26 
through 33-24-05-36. Include, where applicable, as part of the 
contingency plan, specific requirements in sections 33-24-05-110 
and 33-24-05-121. 
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h. A description of procedures, structures, or equipment used at the 
facility to: 

(1) Prevent hazards in unloading operations, for example, ramps 
and special forklifts; 

(2) Prevent runoff from hazardous waste handling areas to other 
areas of the facility or environment, or to prevent flooding, for 
example, berms, dikes, and trenches; 

(3) Prevent contamination of water supplies; 

(4) Mitigate effects of equipment failure and power outages; 

(5) Prevent undue exposure of personnel to hazardous waste 
(for example, protective clothing); and 

(6) Prevent releases to atmosphere. 

i. A description of precautions to prevent accidental ignition or 
reaction of ignitable, reactive, or incompatible wastes as required 
to demonstrate compliance with section 33-24-05-08, including 
documentation demonstrating compliance with subsection 3 of 
section 33-24-05-08. 

j. Traffic pattern, estimated volume (number, type of vehicles) 
and control, for example, show turns across traffic lanes and 
stacking lanes, if appropriate; describe access road, surfacing and 
load-bearing capacity; show traffic control signals. 

k. [Reserved] 

I. An outline of both the introductory and continuing programs by 
owners or operators to prepare persons to operate and maintain 
a hazardous waste management facility in a safe manner as 
required to demonstrate compliance with section 33-24-05-07. A 
brief description of how training will be designed to meet actual 
job tasks in accordance with requirements in subdivision c of 
subsection 1 of section 33-24-05-07. 

m. A copy of the closure plan and where applicable, the postclosure 
plan required by sections 33-24-05-61, 33-24-05-67, and 
33-24-05-110. Include, where applicable, as part of the plans, 
specific requirements in sections 33-24-05-97, 33-24-05-110, 
33-24-05-122, 33-24-05-135, 33-24-05-151' 33-24-05-167, 
33-24-05-180, 33-24-05-301, and 33-24-05-303. 
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n. For hazardous waste disposal units that have been closed, 
documentation that notices required under section 33-24-05-68 
have been filed. 

o. The most recent closure and, where applicable, postclosure 
cost estimate for the facility prepared in accordance with section 
33-24-05-76 and a copy of the documentation required to 
demonstrate financial assurance under section 33-24-05-77. For 
a new facility, a copy of the required documentation may be 
submitted sixty days prior to the initial receipt of hazardous waste, 
if that is later than the submission of the part B application. 

p. Where applicable, a copy of the insurance policy or other 
documentation which comprises compliance with the requirements 
of section 33-24-05-79. For a new facility, documentation showing 
the amount of insurance meeting the specification of subsection 1, 
and subsection 2, if applicable, of section 33-24-05-79, that the 
owner or operator plans to have in effect before initial receipt of 
hazardous waste for treatment, storage, or disposal. A request 
for a variance in the amount of required coverage, for a new or 
existing facility, may be submitted as specified in subsection 3 of 
section 33-24-05-79. 

q. A topographic map showing a distance of one thousand feet 
[304.8 meters] around the facility at a scale of two and five-tenths 
centimeters [1 inch] equal to not more than sixty-one meters 
[200 feet]. (The department may allow the use of other scales 
on a case-by-case basis.) Contours must be shown on the map. 
The contour interval must be sufficient to clearly show the pattern 
of surface water flow in the vicinity of and from each operational 
unit of the facility. For example, contours with an interval of 
one and five-tenths meters [5 feet], if relief is greater than six 
and one-tenth meters [20 feet], or an interval of six-tenths meter 
[2 feet], if relief is less than six and one-tenth meters [20 feet]. 
Owners and operators of hazardous waste management facilities 
located in mountainous areas should use larger contour intervals 
to adequately show topographic profiles of the facilities. The map 
must clearly show the following: 

(1) Map scale and date. 

(2) One hundred-year floodplain area. 

(3) Surface waters including intermittent streams. 

(4) Surrounding land uses (residential, commercial, agricultural, 
recreational). 
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(5) A wind rose, for example, prevailing wind speed and 
direction. 

(6) Orientation of the map (north arrow). 

(7) Legal boundaries of the hazardous waste management 
facility site. 

(8) Access control (fences, gates). 

(9) Injection and withdrawal wells, both onsite and offsite. 

(1 0) Buildings; treatment, storage, or disposal operations; or other 
structures (recreation areas, runoff control systems, access 
and internal roads, storm, sanitary, and processed sewerage 
systems, loading and unloading areas, fire control facilities, 
etc.). 

(11) Barriers for drainage or flood control. 

(12) Location of operational units within the hazardous waste 
management facility site, where hazardous waste is (or will 
be) treated, stored, or disposed (include equipment cleanup 
areas). 

r. Applicants may be required to submit such information as may be 
necessary to enable the department to carry out its duties under 
federal or other state laws as required in section 33-24-06-09. 

s. For facilities that store containers of hazardous waste, except as 
otherwise provided in section 33-24-05-89: 

(1) A description of the containment system to demonstrate 
compliance with section 33-24-05-94. Show at least the 
following: 

(a) Basic design parameters, dimensions, and materials of 
construction. 

(b) How the design promotes drainage or how containers 
are kept from contact with standing liquids in the 
containment system. 

(c) Capacity of the containment system relative to the 
number and volume of containers to be stored. 

(d) Provisions for preventing or managing run-on. 
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(e) How accumulated liquids can be analyzed and removed 
to prevent overflow. 

(2) For storage areas that store containers holding wastes that 
do not contain free liquids, a demonstration of compliance 
with subsection 3 of section 33-24-05-94, including: 

(a) Test procedures and results or other documentation or 
information to show that the wastes do not contain free 
liquids; and 

(b) A description of how the storage area is designed or 
operated to drain and remove liquids or how containers 
are kept from contact with standing liquids. 

(3) Sketches, drawings, or data demonstrating compliance with 
section 33-24-05-95 (location of buffer zone and containers 
holding ignitable or reactive wastes) and subsection 3 of 
section 33-24-05-96 (location of incompatible wastes), where 
applicable. 

(4) Where incompatible wastes are stored or otherwise managed 
in containers, a description of the procedures used to ensure 
compliance with subsections 1 and 2 of section 33-24-05-96 
and subsections 2 and 3 of section 33-24-05-08. 

(5) Information on air emission control equipment as required in 
subdivision hh. 

t. Except as otherwise provided in section 33-24-05-103, owners and 
operators of facilities that use tanks to store or treat hazardous 
waste shall provide the following additional information: 

(1) A written assessment that is reviewed and certified by an 
independent, qualified, registered professional engineer to 
the structural integrity and suitability for handling hazardous 
waste of each tank system, as required under sections 
33-24-05-104 and 33-24-05-105; 

(2) Dimensions and capacity of each tank; 

(3) Description of feed systems, safety cutoff, bypass systems, 
and pressure controls, for example, vents; 

(4) A diagram of piping, instrumentation, and process flow for 
each tank system; 
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(5) A description of materials and equipment used to provide 
external corrosion protection, as required under paragraph 2 
of subdivision c of subsection 1 of section 33-24-05-1 05; 

(6) For new tank systems, a detailed description of how the tank 
systems will be installed in compliance with subsections 2, 3, 
4, and 5 of section 33-24-05-105; 

(7) Detailed plans and description of how the secondary 
containment system for each tank system is or will 
be designed, constructed, and operated to meet the 
requirements of subsections 1, 2, 3, 4, 5, and 6 of section 
33-24-05-1 06; 

(8) For tank systems for which a variance from the requirements 
of section 33-24-05-106 is sought (as provided by 
subsection 7 of section 33-24-05-106): 

(a) Detailed plans and engineering and hydrogeologic 
reports, as appropriate, describe alternate design and 
operating practices that will, in conjunction with location 
aspects, prevent the migration of any hazardous waste 
or hazardous constituents into the ground water or 
surface water during the life of the facility; or 

(b) A detailed assessment of the substantial present 
or potential hazards posed to human health or the 
environment should a release enter the environment:-~ 

(9) Description of controls and practices to prevent spills 
and overflows, as required under subsection 2 of section 
33-24-05-107; 8fld 

(1 0) For tank systems in which ignitable, reactive, or incompatible 
wastes are to be stored or treated, a description of how 
operating procedures and tank system and facility design 
will achieve compliance with the requirements of sections 
33-24-05-111 and 33-24-05-112-:-: and 

(11) Information on air emission control equipment as required in 
subdivision hh .. 

u.. For facilities that store, treat, or dispose of hazardous waste in 
surface impoundments, except as otherwise provided in section 
33-24-05-01: 

( 1) A list of the hazardous wastes placed or to be placed in each 
surface impoundment.. 

1127 



(2) Detailed plans and an engineering report describing 
how the surface impoundment is designed and is or will 
be constructed, operated, and maintained to meet the 
requirements of sections 33-24-05-10, 33-24-05-119, 
33-24-05-126, and 33-24-05-127. This submission must 
address the following items as specified in those sections. 

(a) The liner system (except for an existing portion of a 
surface impoundment). Submit detailed plans and 
an engineering report e~plaining tl='le loeation of tl='le 
saturated zone in relation te tl='le surfaee impoundment, 
and tl='le design of ttle double liner system ttlat 
ineorpoFBtes a leak deteetion system betv1een ttle 
fffieFs:- If an exemption from the requirement for a liner 
system is sought as provided by subsection 2 of section 
33-24-05-119, submit detailed plans and engineering 
and hydrogeologic reports, as appropriate, describing 
alternate design and operating practices that will, in 
conjunction with location aspects, prevent the migration 
of any hazardous constituents into the ground water 
or surface water at any future time. If an e~emption 
is sougl='lt from tl='le design and operating requirements 
for an e~isting portion of ttle suffaee impoundment 
as pro·tided by subseetion 3 of seetion 33 24 06 119, 
ttle O't'mer or operator stlall submit detailed plans and 
engineering and tlydrogeologie reports as appropriate, 
desefibing tlow tl='le e~isting design and operatil;g 
pFSetiees, tegetl='ler .... ·ittl tl='le loeation of tl='le faeility 
·will pre·,·ent migration of any tlazardous eonstituents 
into ttle ground water or surfaee 'tVater during tl='le 
aetive life of tl='le faeiliey· (for impoundments to be 
elosed in aeeordanee witl='l subdivision a of subseetion 
1 of seetion 33 24 06 122), or ttle aetive life and 
tl='le postelosure eare period (for impoundments to be 
elosed in aeeordanee witt~ subdivision b of subseetion 1 
of seetion 33 24 06 122). 

(b) The double liner and leak (leachate) detection, 
collection, and removal system, if the surface 
impoundment must meet the requirements of 
subsection 3 of section 33-24-05-119. If an exemption 
from the requirements for double liners and a 
leak detection, collection, and removal system or 
alternative design is sought as provided by subseetions 
subsection 4, 5, or 6 of section 33-24-05-119, submit 
appropriate information. 

(c) If the leak detection system is located in a saturated 
zone, submit detailed plans and an engineering report 
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explaining the leak detection system design and 
operation, and the location of the saturated zone in 
relation to the leak detection system. 

(d) The construction quality assurance (CQA) plan if 
required under section 33-24-05-10. 

(e) Proposed action leakage rate, with rationale, if required 
under section 33-24-05-126, and response action plan, 
if required under section 33-24-05-127. 

(f) Prevention of overtopping. 

(g) Structural integrity of dikes. 

(3) A description of how each surface impoundment, including 
the double liner system, leak detection system, cover 
system, and appurtenances for control of overtopping will be 
inspected in order to meet the requirements of subsections 1, 
2, and 4 of section 33-24-05-120. This information must be 
included in the inspection plan submitted under subdivision e 
of subsection 2 ef ttlis seetieR. 

(4) A certification by a qualified engineer which attests to 
the structural integrity of each dike as required under 
subsection 3 of section 33-24-05-120. For new units, the 
owner or operator must submit a statement by a qualified 
engineer that the engineer will provide such a certification 
upon completion of construction in accordance with the plans 
and specifications. 

(5) A description of the procedure to be used for removing 
a surface impoundment from service as required under 
subsections 2 and 3 of section 33-24-05-121. This 
information should be included in the contingency plan 
submitted under subdivision g of subsection 2 ef ttl is seetieR. 

(6) A description of how hazardous waste residues and 
contaminated materials will be removed from the unit at 
closure as required under subdivision a of subsection 1 of 
section 33-24-05-122. For any wastes not to be removed 
from the unit upon closure, the owner or operator shall 
submit detailed plans and an engineering report describing 
how subsection 2 and subdivision b of subsection 1 of 
section 33-24-05-122 will be complied with. This information 
should be included in the closure plan and where applicable, 
the postclosure plan submitted under subdivision m of 
subsection 2 ef ttlis seetieFI. 
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(7) If ignitable or reactive wastes are to be placed in a surface 
impoundment ... an explanation of how section 33-24-05-123 
will be complied with. 

(8) If incompatible wastes or incompatible wastes and materials 
will be placed in the surface impoundment, an explanation of 
how section 33-24-05-124 will be complied with. 

(9) A waste management plan for hazardous wastes F020, 
F021, F022, F023, F026, and F027 describing how the 
surface impoundment is or will be designed, constructed, 
operated, and maintained to meet the requirements of 
section 33-24-05-125. This submission must address the 
following items as specified in section 33-24-05-125: 

(a) The volume, physical, and chemical characteristics of 
the wastes, including their potential to migrate through 
soil or to volatilize or escape into the atmosphere. 

(b) The attenuative properties of underlying and 
surrounding soils or other materials. 

(c) The mobilizing properties of other materials codisposed 
with these wastes. 

(d) The effectiveness of additional treatment, design, or 
monitoring techniques. 

(1 0) Information on air emission control equipment as required in 
subdivision hh. 

v. For facilities that treat or store hazardous waste in waste piles, 
except as otherwise provided in section 33-24-05-01: 

(1) A list of hazardous wastes placed, or to be placed, in each 
waste pile. 

(2) If an exemption is sought to section 33-24-05-131 and 
sections 33-24-05-47 through 33-24-05-58, as provided by 
subsection 3 of section 33-24-05-130 or subdivision b of 
subsection 2 of section 33-24-05-47, an explanation of how 
the requirements of subsection 3 of section 33-24-05-130 
will be complied with or detailed plans and an engineering 
report describing how the requirements of subdivision b of 
subsection 2 of section 33-24-05-47 will be met. 

(3) Detailed plans and an engineering report describing how 
the waste pile is designed and is or will be constructed, 
operated, and maintained to meet the requirements of 
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sections 33-24-05-10, 33-24-05-131, 33-24-05-137, and 
33-24-05-138. This submission must address the following 
items as specified in those sections: 

(a) The liner system. 

[1] The liner system (except for an existing portion 
of a waste pile), if the waste pile must meet 
the requirements of subsection 1 of section 
33-24-05-131. If an exemption from the 
requirement for a liner is sought as provided 
by subsection 2 of section 33-24-05-131, 
submit detailed plans, and engineering and 
hydrogeological reports, as appropriate, 
describing alternate designs and operating 
practices that will, in conjunction with location 
aspects, prevent the migration of any hazardous 
constituents into the ground water or surface 
water at any future time; 

[2] The double liner and leak (leachate) detection, 
collection, and removal system, if the waste pile 
must meet the requirements of subsection 3 
of section 33-24-05-131. If an exemption from 
the requirements for double liners and a leak 
detection, collection, and removal system or 
alternative design is sought as provided by 
subsection 4, 5, or 6 of section 33-24-05-131 , 
submit appropriate information; 

[3] If the leak detection system is located in a 
saturated zone, submit detailed plans and an 
engineering report explaining the leak detection 
system design and operation, and the location of 
the saturated zone in relation to the leak detection 
system; 

[4] The construction quality assurance (CQA) plan if 
required under section 33-24-05-1 0; and 

[5] Proposed action leakage rate, with rationale, 
if required under section 33-24-05-137, and 
response action plan, if required under section 
33-24-05-138; .. 

(b) Control of run-on. 

(c) Control of runoff. 
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(d) Management of collection and holding units associated 
with run-on and runoff control systems. 

(e) Control of wind dispersal of particulate matter, where 
applicable. 

(4) A description of how each waste pile, including the double 
liner system, leachate collection and removal system, leak 
detection system, cover system, and appurtenances for 
control of run-on and runoff, will be inspected in order 
to meet the requirements of subsections 1, 2, and 3 of 
section 33-24-05-132. This information must be included 
in the inspection plan submitted under subdivision e of 
subsection 2 ef tt=lis seetien. 

(5) If treatment is carried out on or in the pile, details of the 
process and equipment used, and the nature and quality of 
the residuals. 

(6) If ignitable or reactive wastes are to be placed in a waste 
pile.. an explanation of how the requirements of section 
33-24-05-133 will be complied with. 

(7) If incompatible wastes or incompatible wastes and materials 
will be placed in a waste pile, an explanation of how section 
33-24-05-134 will be complied with. 

(8) A description of how hazardous waste residues and 
contaminated materials will be removed from the waste 
pile at the closure, as required under subsection 1 of section 
33-24-05-135. For any wastes not to be removed from the 
waste pile upon closure, the owner or operator must submit 
detailed plans and an engineering report describing how 
subsections 1 and 2 of section 33-24-05-180 will be complied 
with. This information should be included in the closure plan 
and where applicable, the postclosure plan, submitted under 
subdivision m of subsection 2 ef tt=lis seetien. 

(9) A waste management plan for hazardous wastes F020, 
F021, F022, F023, F026, and F027 describing how a waste 
pile that is not enclosed (as defined in subsection 3 of 
section 33-24-05-130) is or will be designed, constructed, 
operated, and maintained to meet the requirements of 
section 33-24-05-136. This submission must address the 
following items as specified in section 33-24-05-136: 

(a) The volume, physical, and chemical characteristics of 
the wastes to be disposed in the waste pile, including 
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their potential to migrate through soil or to volatilize or 
escape into the atmosphere. 

(b) The attenuative properties of underlying and 
surrounding soils or other materials. 

(c) The mobilizing properties of other materials codisposed 
with these wastes. 

(d) The effectiveness of additional treatment, design, or 
monitoring techniques. 

w. For facilities that incinerate hazardous waste, except as section 
33-24-05-144 and paragraph 5 provides otherwise, the applicant 
must fulfill the requirements of paragraph 1, 2, or 3. 

(1) When seeking an exemption in accordance with subsection 2 
of section 33-24-05-144, submit a demonstration that the 
waste to be burned: 

(a) Is hazardous (either listed in or fails the characteristic 
tests in chapter 33-24-02) solely because it is: 

[1] Ignitable, or corrosive, or both; or 

[2] Reactive for characteristics other than those in 
subdivisions d and e of subsection 1 of section 
33-24-02-13, and will not be burned when other 
hazardous wastes are present in the combustion 
zone; and 

(b) Contains insignificant concentrations of the hazardous 
constituents listed in appendix V of chapter 33-24-02. 

(2) Submit a trial burn plan or the results of a trial burn ... including 
all required determinations in accordance with subsection 2 
of section 33-24-06-19. 

(3) In lieu of a trial burn, the applicant may submit the following 
information: 

(a) An analysis of each waste or mixture of wastes to be 
burned ... including: 

[1] Heat value of the waste in the form and 
composition in which it will be burned. 

[2] Viscosity (if applicable), or description of physical 
form of the waste. 

1133 



[3] An identification of any hazardous organic 
constituents listed in chapter 33-24-02, 
appendix V of this article which are present 
in the waste to be burned, except that the 
applicant need not analyze for constituents 
listed in chapter 33-24-02, appendix V, of this 
article which would reasonably not be expected 
to be found in the waste. The constituents 
excluded from analysis must be identified and 
the basis for their exclusion stated. The waste 
analysis must rely on analytical techniques 
specified in ''Test Methods for Evaluating 
Solid Waste, Physical/Chemical Methods", 
environmental protection agency publication 
SW-846, as incorporated by reference in section 
33-24-01-05. or their eguivalent. 

[4] An approximate quantification of the hazardous 
constituents identified in the waste, within the 
precision produced by the analytical methods 
specified in "Test Methods for Evaluating 
Solid Waste, Physical/Chemical Methods", 
environmental protection agency publication 
SW-846, as incorporated by reference in section 
33-24-01-05. 

[5] A quantification of those hazardous constituents 
in the waste which may be designated as 
pfiReiple principal organic hazardous constituents 
based on data submitted from the other trial or 
operational burns which demonstrate compliance 
with the performance standard in section 
33-24-05-14 7. 

(b) A detailed engineering description of the incinerator, 
including: 

[1] Manufacturer's name and model number of 
incinerator. 

[2] Type of incinerator. 

[3] Linear dimension of incinerator unit including 
cross-sectional area of combustion chamber. 

[4] Description of auxiliary fuel system (type/feed). 

[5] Capacity of prime mover. 
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[6] Description of automatic waste feed cutoff 
systems. 

[7] Stack gas monitoring and pollution control 
monitoring system. 

[8] Nozzle and burner design. 

[9] Construction materials. 

[1 0] Location and description and temperature, 
pressure, and flow indicating devices and control 
devices. 

(c) A description and analysis of the waste to be 
burned compared with the waste for which data 
from operational or trial burns are provided to support 
the contention that a trial burn is not needed. The data 
should include those items listed in subparagraph a 
ef f'Sragraf'h 3 ef subdi·tisien ·"'v. This analysis should 
specify the f'Fineif'le principal organic hazardous 
constituents which the applicant has identified in the 
waste for which a permit is sought and any differences 
from the f'Fineif'le principal organic hazardous 
constituents in the waste for which burn data are 
provided. 

(d) The design and operating conditions of the incinerator 
unit to be used, compared with that for which 
comparable burn data are available. 

(e) A description of the results submitted from any 
previously conducted trial burns ... including: 

[1] Sampling and analysis techniques used to 
calculate performance standards in section 
33-24-05-14 7. 

[2] Methods and results of monitoring temperatures, 
waste feed rates, carbon monoxide, and an 
appropriate indicator of combustion gas velocity 
(including a statement concerning the precision 
and accuracy of this measurement). 

[3] The certification and results required by 
paragraph 7 of subdivision b of subsection 2 
of section 33-24-06-19. 
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(f) The expected incinerator operation information to 
demonstrate compliance with sections 33-24-05-147 
and 33-24-05-149 ... including: 

[1] Expected carbon menexides monoxide level in 
the stack exhaust gas. 

[2] Waste feed rate. 

[3] Combustion zone temperature. 

[4] Indication of combustion gas velocity. 

[5] Expected stack gas volume, flow rate, and 
temperature. 

[6] Computed residence time for waste in the 
combustion zone. 

[7] Expected hydrochloric acid removal efficiency. 

[8] Expected fugitive emissions and their control 
procedures. 

[9] Proposed waste feed cutoff limits based on the 
identified significant operating parameters. 

(g) Such supplemental information as the department finds 
necessary to achieve the purposes of this subdivision. 

(h) Waste analysis data, including that submitted in 
subparagraph a ef paragraph 3 ef subdi'l;·isien w, 
sufficient to allow the department to specify as permit 
principle principal organic hazardous constituents 
those constituents for which destruction and removal 
efficiencies will be required. 

(4) The department shall approve a permit application without a 
trial burn if it finds that: 

(a) The wastes are sufficiently similar; and 

(b) The incinerator units are sufficiently similar, and the 
data from other trial burns are adequate to specify 
(under section 33-24-05-149) operating conditions that 
will ensure that the performance standards in section 
33-24-05-147 will be met. 
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@ When an owner or operator demonstrates compliance 
with the air emission standards and limitations in 
40 CFR part 63. subpart EEE (for example. by 
conducting a comprehensive performance test 
and submitting a notification of compliance). the 
requirements of this subdivision do not apply. except 
those provisions the department determines are 
necessary to ensure compliance with subsections 1 
and 3 of section 33-24-06-1 00 if the permittee elects to 
comply with paragraph 1 of subdivision a of subsection 
1 of section 33-24-06-100 to minimize emissions 
of toxic compounds from startup. shutdown. and 
malfunction events. Nevertheless. the department 
may apply the provisions of this subdivision. on 
a case-by-case basis. for purposes of information 
collection in accordance with subsection 11 of section 
33-24-06-01 and section 33-24-06-05. 

x. For facilities that use land treatment to dispose of hazardous waste, 
except as otherwise provided in section 33-24-05-01: 

(1) A description of plans to conduct a treatment demonstration 
as required under section 33-24-05-162. The description 
must include the following information: 

(a) The wastes for which the demonstration will be made 
and the potential hazardous constituents in the waste. 

(b) The data sources to be used to make the 
demonstration, for example, literature, laboratory data, 
field data, or operating data. 

(c) Any specific laboratory or field test that will be 
conducted, including: 

[1] The type of test, for example, column leaching, 
degradation. 

[2] Materials and methods, including analytical 
procedures. 

[3] Expected time for completion. 

[4] Characteristics of the unit that will be simulated 
in the demonstration, including treatment zone 
characteristics, climatic conditions, and operating 
practices. 
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(2) A description of a land treatment program as required under 
section 33-24-05-161. This information must be submitted 
with the plans for the treatment demonstration and updated 
following the treatment demonstration. The land treatment 
program must address the following items: 

(a) The wastes to be land treated. 

(b) Design measures and operating practices necessary to 
maximize treatment in accordance with subsection 1 of 
section 33-24-05-163, including: 

[1] Waste application method and rate. 

[2] Measures to control soil pH. 

[3] Enhancement of microbial or chemical reactions. 

[4] Control of moisture content. 

(c) Provisions for unsaturated zone monitoring, including: 

[1] Sampling equipment, procedures, and frequency. 

[2] Procedures for selecting sampling locations. 

[3] Analytical procedures. 

[4] Chain of custody control. 

[5] Procedures for establishing background values. 

[6] Statistical methods for interpreting results. 

[7] Justification for any hazardous constituents 
recommended for selection as prifleiple principal 
hazardous constituents in accordance with the 
criteria for such selection in subsection 1 of 
section 33-24-05-165. 

(d) A list of hazardous constituents reasonably expected 
to be in, or derived from, the waste to be land treated 
based on waste analysis performed pursuant to section 
33-24-05-04. 

(e) The proposed dimensions of the treatment zone. 

(3) A description of how the unit is, or will be designed, 
constructed, operated, and maintained in order to meet the 
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requirements of section 33-24-05-163. This submission 
must address the following items: 

(a) Control of run-on. 

(b) Collection and control of runoff. 

(c) Minimization of runoff of hazardous constituents from 
the treatment zone. 

(d) Management of collection and holding facilities 
associated with run-on and runoff control systems. 

(e) Periodic inspection of the unit. This information should 
be included in the inspection plan submitted under 
subdivision e. 

(f) Control of wind dispersal of particulate matter, if 
applicable. 

(4) If food chain crops are to be grown in or on the treatment 
zone of the land treatment unit, a description of how the 
demonstration required under subsection 1 of section 
33-24-05-164 will be conducted ... including: 

(a) Characteristics of the food chain crop for which the 
demonstration will be made. 

(b) Characteristics of the waste treatment zone and 
waste application method and rate to be used in the 
demonstration. 

(c) Procedures for crop growth, sample collection, sample 
analysis, and data evaluation. 

(d) Characteristics of the comparison crop, including the 
location and conditions under which it was or will be 
grown. 

(5) If food chain crops are to be grown and cadmium is present in 
the land treated waste, a description of how the requirements 
of subsection 5 of section 33-24-05-164 will be complied with. 

(6) A description of the vegetative cover to be applied to 
closed portions of the facility and a plan for maintaining 
such cover during the postclosure care period as required 
under subdivision h of subsection 1 and subdivision b of 
subsection 3 of section 33-24-05-167. This information 
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should be included in the closure plan and where applicable, 
the postclosure care plan submitted under subdivision m. 

(7) If ignitable or reactive wastes will be placed in or on the 
treatment zone, an explanation of how the requirements of 
section 33-24-05-168 will be complied with. 

(8) If incompatible wastes or incompatible wastes or materials 
will be placed in or on the same treatment zone, an 
explanation of how section 33-24-05-169 will be complied 
with. 

(9) A waste management plan for hazardous wastes F020, 
F021, F022, F023, F026, and F027 describing how a 
land treatment facility is or will be designed, constructed, 
operated, and maintained to meet the requirements of 
section 33-24-05-170. This submission must address the 
following items as specified in section 33-24-05-170: 

(a) The volume, physical, and chemical characteristics of 
the wastes, including their potential to migrate through 
soil or to volatilize or escape into the atmosphere. 

(b) The attenuative properties of underlying and 
surrounding soils or other materials. 

(c) The mobilizing properties of other materials codisposed 
with these wastes. 

(d) The effectiveness of additional treatment, design, or 
monitoring techniques. 

y. For facilities that dispose of hazardous waste in landfills, except as 
otherwise provided in section 33-24-05-01: 

(1) A list of the hazardous wastes placed or to be placed in each 
landfill or landfill cell. 

(2) Detailed plans and an engineering report describing how 
the landfill is designed and is or will be constructed, 
operated, and maintained to comply with the requirements 
of sections 33-24-05-10, 33-24-05-177, 33-24-05-178, and 
33-24-05-187. This submission must address the following 
items as specified in those sections: 

(a) The liner system. 

[1] The liner system (except for an existing 
portion of a landfill), if the landfill must meet 
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the requirements of subsection 1 of section 
33-24-05-177. If an exemption from the 
requirement for a liner is sought as provided 
by subsection 2 of section 33-24-05-177, 
submit detailed plans, and engineering and 
hydrogeological reports, as appropriate, 
describing alternate designs and operating 
practices that will, in conjunction with location 
aspects, prevent the migration of any hazardous 
constituents into the ground water or surface 
water at any future time; 

[2] The double liner and leak (leachate) detection, 
collection, and removal system, if the landfill 
must meet the requirements of subsection 3 
of section 33-24-05-177. If an exemption from 
the requirements for double liners and a leak 
detection, collection, and removal system or 
alternative design is sought as provided by 
subsections 4, 5, or 6 of section 33-24-05-177, 
submit appropriate information; 

[3] If the leak detection system is located in a 
saturated zone, submit detailed plans and an 
engineering report explaining the leak detection 
system design and operation, and the location of 
the saturated zone in relation to the leak detection 
system; 

[4] The construction quality assurance (CQA) plan if 
required under section 33-24-05-1 0; and 

[5] Proposed action leakage rate, with rationale, 
if required under section 33-24-05-187, and 
response action plan, if required under section 
33-24-05-178~ ... 

(b) Control of run-on. 

(c) Control of runoff. 

(d) Management of collection and holding facilities 
associated with run-on and runoff control systems. 

(e) Control of wind dispersal of particulate matter where 
applicable. 

(3) A description of how each landfill, including the double 
liner system, leachate collection and removal system, leak 
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detection system, cover system, and appurtenances for 
control of run-on and runoff, will be inspected in order 
to meet the requirements of subsections 1, 2, and 3 of 
section 33-24-05-178. This information must be included 
in the inspection plan submitted under subdivision e ef 
subseetieR 2. 

(4) A description of how each landfill, including the liner 
and cover systems will be inspected in order to meet the 
requirements of subsections 1 and 2 of section 33-24-05-178. 
This information should be included in the inspection plan 
submitted under subdivision e. 

(5) Detailed plans and an engineering report describing the 
final cover which will be applied to each landfill or landfill 
cell at closure in accordance with subsection 1 of section 
33-24-05-180 and a description of how each landfill will be 
maintained and monitored after closure in accordance with 
subsection 2 of tAat section 33-24-05-180. This information 
should be included in the closure and postclosure plans 
submitted under subdivision m. 

(6) If ignitable or reactive wastes will be landfilled, an explanation 
of how the requirements of section 33-24-05-181 will be 
complied with. 

(7) If incompatible wastes or incompatible wastes and materials 
will be landfilled ... an explanation of how section 33-24-05-182 
will be complied with. 

(8) If containers of hazardous waste are to be landfilled... an 
explanation of how the requirements of section 33-24-05-184 
or 33-24-05-185, as applicable, will be complied with. 

(9) A waste management plan for hazardous wastes F020, 
F021, F022, F023, F026, and F027 describing how a landfill 
is or will be designed, constructed, operated, and maintained 
to meet the requirements of section 33-24-05-186. This 
submission must address the following items as specified in 
section 33-24-05-186: 

(a) The volume, physical, and chemical characteristics of 
the wastes, including their potential to migrate through 
soil or to volatilize or escape into the atmosphere. 

(b) The attenuative properties of underlying and 
surrounding soils or other materials. 
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(c) The mobilizing properties of other materials codisposed 
with these wastes. 

(d) The effectiveness of additional treatment, design, or 
monitoring techniques. 

z. [Reserved] 

aa. For land disposal facilities, if a case-by-case extension has been 
approved under section 33-24-05-254 or a petition has been 
approved under section 33-24-05-255, a copy of the notice of 
approval for the extension or petition is required. 

bb. Except as otherwise provided in section 33-24-05-300, owners and 
operators of facilities that treat, store, or dispose of hazardous 
waste in miscellaneous units must provide the following additional 
information: 

( 1) A detailed description of the unit being used or proposed for 
use, including the following: 

(a) Physical characteristics, materials of construction, and 
dimensions of the unit; 

(b) Detailed plans and engineering reports describing 
how the unit will be located, designed, constructed, 
operated, maintained, monitored, inspected, and 
closed to comply with the requirements of sections 
33-24-05-301 and 33-24-05-302; and 

(c) For disposal units, a detailed description of the plans 
to comply with the postclosure requirements of section 
33-24-05-303. 

(2) Detailed hydrologic, geologic, and meteorologic 
assessments and land use maps for the region surrounding 
the site that address and ensure compliance of the unit with 
each factor in the environmental performance standards 
of section 33-24-05-301. If the applicant can demonstrate 
that the applicant does not violate the environmental 
performance standards of section 33-24-05-301 and the 
department agrees with such demonstration, preliminary 
hydrologic, geologic, and meteorologic assessments will 
suffice. 

(3) Information on the potential pathways of exposure of humans 
or environmental receptors to hazardous waste or hazardous 
constituents and on the potential magnitude and nature of 
such exposures. 
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(4) For any treatment unit, a report on a demonstration of the 
effectiveness of the treatment based on laboratory or field 
data. 

(5) Any additional information determined by the department 
to be necessary for evaluation of compliance of the unit 
with the environmental performance standards of section 
33-24-05-301. 

cc. Except as otherwise provided in section 33-24-05-01, owners and 
operators of facilities that have process vents to which sections 
33-24-05-400 through 33-24-05-419 apply must provide the 
following additional information: 

(1) For facilities that cannot install a closed-vent system and 
control device to comply with the provisions of sections 
33-24-05-400 through 33-24-05-419 on the effective date 
that the facility becomes subject to the provisions of these 
sections, an implementation schedule as specified in 
subdivision b of subsection 1 of section 33-24-05-403. 

(2) Documentation of compliance with the process vent 
standards in section 33-24-05-402, including: 

(a) Information and data identifying all affected process 
vents, annual throughput and operating hours of 
each affected unit, estimated emission rates for each 
affected vent and for the overall facility, for example, 
the total emissions for all affected vents at the facility, 
and the approximate location within the facility of each 
affected unit, for example, identify the hazardous waste 
management units on a facility plot plan. 

(b) Information and data supporting estimates of vent 
emissions and emission reduction achieved by add-on 
control devices based on engineering calculations 
or source tests. For the purpose of determining 
compliance, estimates of vent emissions and emission 
reductions must be made using operating parameter 
values, for example, temperatures, flow rates, or 
concentrations, that represent the conditions that exist 
when the waste management unit is operating at the 
highest load or capacity level reasonably expected to 
occur. 

(c) Information and data used to determine whether or not 
a process vent is subject to the requirements of section 
33-24-05-402. 
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(3) V\'ReFe 1f an owner or operator applies for permission to 
use a control device other than a thermal vapor incinerator, 
catalytic vapor incinerator, flare, boiler, process heater, 
condenser, or carbon adsorption system to comply with the 
requirements of section 33-24-05-402, and chooses to use 
the test data to determine the organic removal efficiency 
or the total organic compound concentration achieved by 
the control device, a performance test plan as specified in 
subdivision c of subsection 2 of section 33-24-05-405. 

(4) Documentation of compliance with section 33-24-05-403 ... 
including: 

(a) A list of all information references and sources used in 
preparing the documentation. 

(b) Records, including the dates, of each compliance test 
required by subsection 11 of section 33-24-05-403. 

(c) A design analysis, specifications, drawings, 
schematics, and piping and instrumentation diagrams 
based on the appropriate sections of "APTI course 
415: control of gaseous emissions" (incorporated 
by reference as specified in section 33-24-01-05) 
or other engineering texts acceptable to the 
department that present basic control device design 
information. The design analysis shall address the vent 
stream characteristics and control device operation 
parameters as specified in paragraph 3 of subdivision d 
of subsection 2 of section 33-24-05-405. 

(d) A statement signed and dated by the owner or operator 
certifying the operating parameters used in the design 
analysis reasonably represent the conditions that exist 
when the hazardous waste management unit is or 
would be operating at the highest load or capacity level 
reasonably expected to occur. 

(e) A statement signed and dated by the owner or operator 
certifying that the control device is designed to operate 
at an efficiency of ninety-five weight percent or greater 
unless the total organic emission limits of subsection 1 
of section 33-24-05-402 for affected access vents 
at the facility can be attained by a control device 
involving vapor recovery at an efficiency level less than 
ninety-five weight percent. 

dd. Except as otherwise provided in section 33-24-05-01, owners 
and operators of facilities that have equipment to which sections 
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33-24-05-420 through 33-24-05-449 apply must provide the 
following additional information: 

(1) For each piece of equipment to which sections 33-24-05-420 
through 33-24-05-449 apply: 

(a) Equipment identification number and hazardous waste 
management unit identification. 

(b) Approximate locations within the facility, for example, 
identify the hazardous waste management unit on a 
facility plot plan. 

(c) Type of equipment, for example, a pump or pipeline 
valve. 

(d) Percent by weight total organics in the hazardous waste 
stream at the equipment. 

(e) Hazardous waste state at the equipment, for example, 
gas or vapor or liquid. 

(f) Method of compliance with the standard, for example, 
"monthly leak detection and repairs" or "equipped with 
dual mechanical seals". 

(2) For facilities that do not install a closed-vent system and 
control device to comply with the provisions of sections 
33-24-05-420 through 33-24-05-449 on the effective date 
that the facility becomes subject to the provisions of these 
sections, an implementation schedule as specified in 
subdivision b of subsection 1 of section 33-24-05-403. 

(3) Wl=lere 1f an owner or operator applies for permission to 
use a control device other than a thermal vapor incinerator, 
catalytic vapor incinerator, flare, boiler, process heater, 
condenser, or carbon adsorption system, and chooses to 
use test data to determine the organic removal efficiency 
or the total organic compound concentration achieved by 
the control device, a performance test plan as specified in 
subdivision c of subsection 2 of section 33-24-05-405. 

(4) Documentation that demonstrates compliance with 
the equipment standards in sections 33-24-05-422 to 
33-24-05-429. This documentation must contain the records 
required under section 33-24-05-434. The department may 
request further documentation before deciding if compliance 
has been demonstrated. 
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(5) Documentation to demonstrate compliance with section 
33-24-05-430 must include the following information: 

(a) A list of all information references and sources used in 
preparing the documentation. 

(b) Records, including the dates, of each compliance test 
required by subsection 1 0 of section 33-24-05-403. 

(c) A design analysis, specifications, drawings, 
schematics, and piping and instrumentation diagrams 
based on appropriate sections of "ATPI course 415: 
control of gaseous emissions" (incorporated by 
reference as specified in section 33-24-01-05) or 
other engineering texts acceptable to the department 
that present basic control device design information. 
The design analysis should address the vent 
stream characteristics and control device operation 
parameters as specified in paragraph 3 of subdivision d 
of subsection 2 of section 33-24-05-405. 

(d) A statement signed and dated by the owner or operator 
certifying that the operating parameters used in the 
design analysis reasonably represent the conditions 
that exist when the hazardous waste management 
unit is operating at the highest load or capacity level 
reasonably expected to occur. 

(e) A statement signed and dated by the owner or operator 
certifying that the control device is designed to operate 
at an efficiency of ninety-five weight percent or greater. 

ee. Except as otherwise provided by section 33-24-05-01, owners 
and operators of hazardous waste treatment, storage, or disposal 
facilities that collect, store, or treat hazardous waste on drip pads 
must provide the following additional information: 

(1) A list of hazardous wastes placed or to be placed on each 
drip pad. 

(2) If an exemption is sought to sections 33-24-05-47 through 
33-24-05-58, detailed plans and an engineering report 
describing how the requirements of subdivision b of 
subsection 2 of section 33-24-05-47 will be met. 

(3) Detailed plans and an engineering report describing how the 
drip pad is or will be designed, constructed, operated, 
and maintained to meet the requirements of section 
33-24-05-504, including the as built as-built drawings and 
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specifications. This submission must address the following 
items as specified in section 33-24-05-502: 

(a) The design characteristics of the drip pad; 

(b) The liner system; 

(c) The leakage detection system, including the leak 
detection system and how it is designed to detect the 
failure of the drip pad or the presence of any releases of 
hazardous waste or accumulated liquid at the earliest 
practicable time; 

(d) Practices designed to maintain drip pads; 

(e) The associated collection system; 

(f) Control of run-on to the drip pad; 

(g) Control of runoff from the drip pad; 

(h) The interval at which drippage and other materials 
will be removed from the associated collection system 
and a statement demonstrating that the interval will be 
sufficient to prevent overflow onto the drip pad; 

(i) Procedures for cleaning the drip pad at least once every 
seven days to ensure the removal of any accumulated 
residues of waste or other materials, including rinsing, 
washing with detergents or other appropriate solvents, 
or steam cleaning and provisions for documenting the 
date, time, and cleaning procedure used each time the 
pad is cleaned:-~ 

0) Operating practices and procedures that will be 
followed to ensure that tracking of hazardous waste or 
waste constituents off the drip pad due to activities by 
personnel or equipment is minimized; 

(k) Procedures for ensuring that, after removal from 
the treatment vessel, treated wood from pressure 
and nonpressure processes is held on the drip pad 
until drippage has ceased, including recordkeeping 
practices; 

(I) Provisions for ensuring that collection and holding units 
associated with the run-on and runoff control systems 
are emptied or otherwise managed as soon as possible 
after storms to maintain design capacity of the system; 
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(m) If treatment is carried out on the drip pad, details of the 
process equipment used, and the nature and quality of 
the residuals';'~ 

(n) A description of how each drip pad, including 
appurtenances for control of run-on and runoff, will be 
inspected in order fo meet the requirements of section 
33-24-05-504. This information should be included in 
the inspection plan submitted under subdivision e of 
subsection 2 of section 33-24-06-177~ 

(o) A certification signed by an independent, qualified, 
registered professional engineer, stating that the drip 
pad design meets the requirements of subsections 1 
through 6 of section 33-24-05-5047: and 

(p) A description of how hazardous waste residues and 
contaminated materials will be removed from the 
drip pad at closure, as required under subsection 1 of 
section 33-24-05-506. For any waste not to be removed 
from the drip pad upon closure, the owner or operator 
must submit detailed plans and an engineering report 
describing how section 33-24-05-180 will be complied 
with. This information should be included in the 
closure plan and, where applicable, the postclosure 
plan submitted under subdivision m of subsection 2 of 
section 33-24-06-17. 

ff. When an owner or operator of a cement or lightweight aggregate 
kiln demonstrates compliance with the air emission standards 
and limitations in 40 CFR part 63. subpart EEE (for example. by 
conducting a comprehensive performance test and submitting a 
notification of compliance). the requirements of this subdivision do 
not apply. except those provisions the department determines are 
necessary to ensure compliance with subdivision a of subsection 5 
of section 33-24-05-527 and paragraph 3 of subdivision b of 
subsection 5 of section 33-24-05-527 if the permittee elects to 
comply with paragraph 1 of subdivision a of subsection 1 of 
section 33-24-06-100 to minimize emissions of toxic compounds 
from startup. shutdown. and malfunction events. Nevertheless. 
the department may apply the provisions of this subdivision. 
on a case-by-case basis. for purposes of information collection 
in accordance with subsection 11 of section 33-24-06-01 and 
section 33-24-06-05. Except as otherwise provided by section 
33-24-05-01, owners and operators of hazardous waste treatment, 
storage, or disposal facilities that collect, store, or treat hazardous 
waste in boilers or industrial furnaces must provide the following 
additional information: 
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(1) Trial burns. 

(a) General. Except as provided below, owners and 
operators that are subject to the standards to control 
organic emissions provided by section 33-24-05-529, 
standards to control particulate matter provided by 
section 33-24-05-530, standards to control metals 
emissions provided by section 33-24-05-531 , or 
standards to control hydrogen chloride or chlorine gas 
emissions provided by section 33-24-05-532 must 
conduct a trial burn to demonstrate conformance with 
those standards and must submit a trial burn plan 
or the results of a trial burn, including all required 
determinations, in accordance with subsection 4 of 
section 33-24-06-19. 

[1] A trial burn to demonstrate conformance with a 
particular emission standard may be waived 
under provisions of sections 33-24-05-529 
through 33-24-05-532 and subdivisions b through 
e of subsection 1 ; and 

[2] The owner or operator may submit data in lieu 
of a trial burn, as prescribed in subdivision f of 
subsection 1. 

(b) Waiver of trial burn for destruction and removal 
efficiency. 

[1] Boilers operated under special operating 
requirements. When seeking to be permitted 
under subdivision d of subsection 1 of section 
33-24-05-529 and section 33-24-05-535 that 
automatically waive the destruction and removal 
efficiency trial burn, the owner or operator of 
a boiler must submit documentation that the 
boiler operates under the special operating 
requirements provided by section 33-24-05-535. 

[2] Boilers and industrial furnaces burning low 
risk waste. When seeking to be permitted 
under the provisions for low risk waste provided 
by subdivision e of subsection 1 of section 
33-24-05-529 and subsection 1 of section 
33-24-05-534 that waive the destruction and 
removal efficiency trial burn, the owner or 
operator must submit: 
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[a] Documentation that the device is operated 
in conformance with the requirements of 
subdivision a of subsection 1 of section 
33-24-05-534. 

[b] Results of analyses of each waste to be 
burned, documenting the concentrations of 
nonmetal compounds listed in appendix V 
of chapter 33-24-02, except for those 
constituents that would reasonably not 
be expected to be in the waste. The 
constituents excluded from analysis must 
be identified and the basis for their exclusion 
explained. The analysis must rely on 
analytical techniques specified in "Test 
Methods for tfte Evaluating Solid Waste, 
Physical/Chemical Methods" SW-846, 
as incorporated by reference in section 
33-24-01-05. 

[c] Documentation of hazardous waste firing 
rates and calculations of reasonable, 
worst-case em1ss1on rates of each 
constituent identified in subparagraph b of 
paragraph 2 of subdivision b of subsection 1 
using procedures provided by paragraph 2 
of subdivision b of subsection 1 of section 
33-24-05-534. 

[d] Results of emissions dispersion modeling 
for emissions identified in subparagraph c of 
paragraph 2 of subdivision b of subsection 1 
using modeling procedures prescribed by 
subsection 8 of section 33-24-05-531. 
The department will review the emission 
modeling conducted by the applicant 
to determine conformance with these 
procedures. The department will either 
approve the modeling or determine that 
alternate or supplementary modeling is 
appropriate. 

[e] Documentation that the maximum annual 
average ground level concentration of each 
constituent identified in subparagraph b 
of paragraph 2 of subdivision b of 
subsection 1 quantified in conformance 
with subparagraph d of paragraph 2 
of subdivision b of subsection 1 does 
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not exceed the allowable ambient level 
established in appendices XIX or XX of 
chapter 33-24-05. The acceptable ambient 
concentration for emitted constituents for 
which a specific reference air concentration 
has not been established in appendix XIX 
of chapter 33-24-05 or risk-specific dose 
has not been established in appendix XX 
of chapter 33-24-05 is 0. 1 micrograms per 
cubic meter, as noted in the footnote to 
appendix XIX of chapter 33-24-05. 

(c) Waiver of trial burn for metals. When seeking to be 
permitted under the tier I (or adjusted tier I) metals feed 
rate screening limits provided by subsections 2 and 5 
of section 33-24-05-531 that control metals emissions 
without requiring a trial burn, the owner or operator must 
submit: 

[1] Documentation of the feed rate of hazardous 
waste, other fuels, and industrial furnace 
feedstocks; 

[2] Documentation of the concentration of each 
metal controlled by subsection 2 or 5 of section 
33-24-05-531 in the hazardous waste, other 
fuels, and industrial furnace feedstocks, and 
calculations of the total feed rate of each metal; 

[3] Documentation of how the applicant will ensure 
that the tier I feed rate screening limits provided 
by subsection 2 or 5 of section 33-24-05-531 
will not be exceeded during the averaging period 
provided by that paragraph subsection; 

[4] Documentation to support the determination 
of the terrain-adjusted effective stack height, 
good engineering practice stack height, 
terrain type, and land use as provided by 
subdivisions c through e of subsection 2 of 
section 33-24-05-531; 

[5] Documentation of compliance with the provisions 
of subdivision f of subsection 2 of section 
33-24-05-531, if applicable, for facilities with 
multiple stacks; 

[6] Documentation that the facility does not fail the 
criteria provided by subdivision g of subsection 2 
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of section 33-24-05-531 for eligibility to comply 
with the screening limits; and 

[7] Proposed sampling and metals analysis plan for 
the hazardous waste, other fuels, and industrial 
furnace feedstocks. 

(d) Waiver of trial burn for particulate matter. When seeking 
to be permitted under the low risk waste provisions of 
subsection 2 of section 33-24-05-534 which waives 
the particulate standard (and trial burn to demonstrate 
conformance with the particulate standard), applicants 
must submit documentation supporting conformance 
with paragraph 2 of subdivision b of subsection 1 and 
subdivision c of subsection 1. 

(e) Waiver of trial burn for hydrogen chloride and chlorine. 
When seeking to be permitted under the tier I (or 
adjusted tier I) feed rate screening limits for total 
chloride and chlorine provided by subdivision a of 
subsection 2 and subsection 5 of section 33-24-05-532 
that control emissions of hydrogen chloride and chlorine 
gas without requiring a trial burn, the owner or operator 
must submit: 

[1] Documentation of the feed rate of hazardous 
waste, other fuels, and industrial furnace 
feedstocks; 

[2] Documentation of the levels of total chloride and 
chlorine in the hazardous waste, other fuels, and 
industrial furnace feedstocks, and calculations of 
the total feed rate of total chloride and chlorine; 

[3] Documentation of how the applicant will ensure 
that the tier I (or adjusted tier I) feed rate screening 
limits provided by subdivision a of subsection 2 or 
subsection 5 of section 33-24-05-532 will not be 
exceeded during the averaging period provided 
by that paragraph subsection; 

[4] Documentation to support the determination of 
the terrain-adjusted effective stack height, good 
engineering practice stack height, terrain type, 
and land use as provided by subdivision c of 
subsection 2 of section 33-24-05-532; 

[5] Documentation of compliance with the provisions 
of subdivision d of subsection 2 of section 
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33-24-05-532, if applicable, for facilities with 
multiple stacks; 

[6] Documentation that the facility does not fail the 
criteria provided by subdivision c of subsection 2 
of section 33-24-05-532 for eligibility to comply 
with the screening limits; and 

[7] Proposed sampling and analysis plan for total 
chloride and chlorine for the hazardous waste, 
other fuels, and industrial furnace feedstocks. 

(f) Data in lieu of trial burn. The owner or operator may 
seek an exemption from the trial burn requirements to 
demonstrate conformance with sections 33-24-05-529 
through 33-24-05-532 and subsection 4 of section 
33-24-06-19 by providing the information required by 
subsection 4 of section 33-24-06-19 from previous 
compliance testing of the device in conformance with 
section 33-24-05-528, or from compliance testing or 
trial or operational burns of similar boilers or industrial 
furnaces burning similar hazardous wastes under 
similar conditions. If data from a similar device is 
used to support a trial burn waiver, the design and 
operating information required by subsection 4 of 
section 33-24-06-19 must be provided for both the 
similar device and the device to which the data is to be 
applied, and a comparison of the design and operating 
information must be provided. The department shall 
approve a permit application without a trial burn if 
the department finds that the hazardous wastes are 
sufficiently similar, the devices are sufficiently similar, 
the operating conditions are sufficiently similar, and 
the data from other compliance tests, trial burns, or 
operational burns are adequate to specify (under 
section 33-24-05-527) operating conditions that will 
ensure conformance with subsection 3 of section 
33-24-05-527. In addition, the following information 
shall be submitted: 

[1] For a waiver from any trial burn: 

[a] A description and analysis of the hazardous 
waste to be burned compared with the 
hazardous waste for which data from 
compliance testing, or operational or trial 
burns are provided to support the contention 
that a trial burn is not needed; 
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[b) The design and operating conditions of 
the boiler or industrial furnace to be used, 
compared with that for which comparative 
burn data are available; and 

[c) Such supplemental information as the 
department finds necessary to achieve the 
purposes of this item subparagraph. 

[2] For a waiver of the destruction and removal 
efficiency trial burn, the basis for selection of 
principle principal organic hazardous constituents 
used in the other trial or operational burns which 
demonstrate compliance with the destruction 
and removal efficiency performance standard in 
subsection 1 of section 33-24-05-529. This 
analysis should specify the constituents in 
appendix V of chapter 33-24-02, that the applicant 
has identified in the hazardous waste for which 
a permit is sought, and any differences from the 
principle principal organic hazardous constituents 
in the hazardous waste for which burn data are 
provided. 

(2) Alternative hydrocarbon limit for industrial furnaces with 
organic matter in raw materials. Owners and operators of 
industrial furnaces requesting an alternative hydrocarbon 
limit under subsection 6 of section 33-24-05-529 shall submit 
the following information at a minimum: 

(a) Documentation that the furnace is designed and 
operated to minimize hydrocarbon emissions from 
fuels and raw materials; 

(b) Documentation of the proposed baseline flue gas 
hydrocarbon (and carbon monoxide) concentration, 
including data on hydrocarbon (and carbon monoxide) 
levels during tests when the facility produced normal 
products under normal operating conditions from 
normal raw materials while burning normal fuels and 
when not burning hazardous waste; 

(c) Test burn protocol to confirm the baseline hydrocarbon 
(and carbon monoxide) level ... including information 
on the type and flow rate of all feed streams, point 
of introduction of all feed streams, total organic 
carbon content (or other appropriate measure of 
organic content) of all nonfuel feed streams, and 
operating conditions that affect combustion of fuels 
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and destruction of hydrocarbon emissions from nonfuel 
sources; 

(d) Trial burn plan to: 

[1] Demonstrate that flue gas hydrocarbon (and 
carbon monoxide) concentrations when burning 
hazardous waste do not exceed the baseline 
hydrocarbon (and carbon monoxide) level; and 

[2] Identify the types and concentrations of organic 
compounds listed in appendix V of chapter 
33-24-02, that are emitted when burning 
hazardous waste in conformance with procedures 
prescribed by the department; 

(e) Implementation plan to monitor over time changes 
in the operation of the facility that could reduce 
the baseline hydrocarbon level and procedures to 
periodically confirm the baseline hydrocarbon level; 
and 

(f) Such other information as the department finds 
necessary to achieve the purposes of this paragraph. 

(3) Alternative metals implementation approach. When seeking 
to be permitted under an alternative metals implementation 
approach under subsection 6 of section 33-24-05-531 , the 
owner or operator must submit documentation specifying how 
the approach ensures compliance with the metals emissions 
standards of subsection 3 or 4 of section 33-24-05-531 
and how the approach can be effectively implemented and 
monitored. Further, the owner or operator shall provide such 
other information that the department finds necessary to 
achieve the purposes of this paragraph. 

(4) Automatic waste feed cutoff system. Owners and operators 
shall submit information describing the automatic waste feed 
cutoff system, including any prealarm systems that may be 
used. 

(5) Direct transfer. Owners and operators that use direct transfer 
operations to feed hazardous waste from transport vehicles 
(containers, as defined in section 33-24-05-536) directly 
to the boiler or industrial furnace shall submit information 
supporting conformance with the standards for direct transfer 
provided by section 33-24-05-536. 
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(6) Residues. Owners and operators that claim that their 
residues are excluded from regulation under the provisions 
of section 33-24-05-537 must submit information adequate 
to demonstrate conformance with those provisions. 

gg. A summary of the preapplication meeting, along with a list 
of attendees and their addresses, and copies of any written 
comments or materials submitted at the meeting, as required 
under subsection 3 of section 33-24-07-25. 

hh. Except as otherwise provided in section 33-24-05-01, owners 
and operators of tanks, surface impoundments, or containers that 
use air emission controls in accordance with the requirements of 
sections 33-24-05-450 through 33-24-05-474 must provide the 
following additional information: 

(1) Documentation for each floating roof cover installed on a 
tank subject to subdivision a or b of subsection 4 of section 
33-24-05-454 that includes information prepared by the 
owner or operator or provided by the cover manufacturer or 
vendor describing the cover design, and certification by the 
owner or operator that the cover meets the applicable design 
specifications as listed in subdivision a of subsection 5 or 
subdivision a of subsection 6 of section 33-24-05-454. 

(2) Identification of each container area subject to the 
requirements of sections 33-24-05-450 through 
33-24-05-474 and certification by the owner or operator that 
the requirements of chapter 33-24-06 are met. 

(3) Documentation for each enclosure used to control air 
pollutant emissions from tanks or containers in accordance 
with the requirements of subdivision e of subsection 4 of 
section 33-24-05-454 or paragraph 2 of subdivision a of 
subsection 5 of section 33-24-05-456 that includes records 
for the most recent set of calculations and measurements 
performed by the owner or operator to verify that the 
enclosure meets the criteria of a permanent total enclosure 
as specified in "Procedure T - Criteria for and Verification of 
a Permanent or Temporary Total Enclosure" under 40 CFR 
52.741, appendix B. 

(4) Documentation for each floating membrane cover installed on 
a surface impoundment in accordance with the requirements 
of subsection 3 of section 33-24-05-455 that includes 
information prepared by the owner or operator or provided 
by the cover manufacturer or vendor describing the cover 
design, and certification by the owner or operator that the 
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cover meets the specifications listed in subdivision a of 
subsection 3 of section 33-24-05-455. 

(5) Documentation for each closed-vent system and control 
device installed in accordance with the requirements of 
section 33-24-05-457 that includes design and performance 
information as specified in paragraphs 3 and 4 of 
subdivision cc. 

(6) An emission monitoring plan for both method 21 in 
40 CFR part 60, appendix A and control device monitoring 
methods. This plan shall include the following information: 
monitoring point or points, monitoring methods for 
control devices, monitoring frequency, procedures for 
documenting exceedances, and procedures for mitigating 
noncompliances. 

(7) When an owner or operator of a facility subject to subpart CC 
of 40 CFR part 265 as incorporated by reference at 
subsection 5 of section 33-24-06-16 cannot comply 
with the requirements of sections 33-24-05-450 through 
33-24-05-474 by the date of permit issuance, the schedule 
of implementation required under 40 CFR 265.1 082 as 
incorporated by reference at subsection 5 of section 
33-24-06-16 must be provided. 

3. Additional information requirements. The following additional 
information regarding protection of ground water is required from 
owners or operators of hazardous waste facilities containing a regulated 
unit except as provided in subsection 2 of section 33-24-05-47. 

a. A summary of the ground water monitoring data obtained during the 
interim status period under section 33-24-06-16, where applicable. 

b. Identification of the uppermost aquifer and aquifers hydrologically 
interconnected beneath the facility property, including ground 
water flow direction and rate, and the basis for such identification, 
for example, the information obtained from hydrogeologic 
investigations of the facility area. 

c. On the topographic map required under subdivision q of 
subsection 2, a delineation of the waste management area, the 
property boundary, the proposed "point of compliance" as defined 
under section 33-24-05-52, the proposed location of ground water 
monitoring wells as required under section 33-24-05-54, and to 
the extent possible, the information required in subdivision b. 
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d. A description of any plume of contamination that has entered the 
ground water from a regulated unit at the time that the application 
was submitted: 

(1) Delineates the extent of the plume on the topographic map 
required under subdivision q of subsection 2; and 

(2) Identifies the concentration of each appendix IX, of chapter 
33-24-05, constituent throughout the plume or identifies the 
maximum concentrations of each appendix IX constituent in 
the plume. 

e. Detailed plans and an engineering report describing the proposed 
ground water monitoring program to be implemented to meet the 
requirements of section 33-24-05-54. 

f. If the presence of hazardous constituents has not been detected 
in the ground water at the time of permit application, the owner or 
operator must submit sufficient information, supporting data, and 
analysis to establish a detection monitoring program which meets 
the requirements of section 33-24-05-55. This submission must 
address the following items specified under section 33-24-05-55: 

(1) A proposed list of indicator parameters, waste constituents, 
or reaction products that can provide a reliable indication of 
the presence of hazardous constituents in the ground water; 

(2) A proposed ground water monitoring system; 

(3) Background values for each proposed monitoring parameter 
or constituent, or procedures to calculate such values; and 

(4) A description of proposed sampling, analysis ... and statistical 
comparison procedures to be analyzed in evaluating ground 
water monitoring data. 

g. If the presence of hazardous constituents has been detected 
in the ground water at the point of compliance at the time 
of the permit application, the owner or operator must submit 
sufficient information, supporting data, and analysis to establish 
a compliance monitoring program which meets the requirements 
of section 33-24-05-56. Except as provided in subdivision e 
of subsection 8 of section 33-24-05-55, the owner or operator 
must also submit an engineering feasibility plan for a corrective 
action program necessary to meet the requirements of section 
33-24-05-57 unless the owner or operator obtains a written 
authorization in advance from the department to submit a 
proposed permit schedule for submittal of such a plan. To 
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demonstrate compliance with section 33-24-05-56, the owner or 
operator must address the following items: 

( 1) A description of the wastes previously handled at the facility; 

(2) A characterization of the contaminated ground water, 
including concentrations of hazardous constituents; 

(3) A list of hazardous constituents for which compliance 
monitoring will be undertaken in accordance with sections 
33-24-05-54 and 33-24-05-56; 

(4) Proposed concentration limits for each hazardous 
constituent, based on the criteria set forth in subsection 1 of 
section 33-24-05-51 ... including a justification for establishing 
any alternate concentration limit; 

(5) Detailed plans and an engineering report describing the 
proposed ground water monitoring system, in accordance 
with the requirements of section 33-24-05-54; and 

(6) A description of proposed sampling, analysis, and statistical 
comparison procedures to be utilized in evaluating ground 
water monitoring data. 

h. If hazardous constituents have been measured in the ground water 
which exceed the concentration limits established under section 
33-24-05-51, table 1, or if ground water monitoring conducted at 
the time of permit application under sections 33-24-05-47 through 
33-24-05-51 at the waste boundary indicates the presence of 
hazardous constituents from the facility in ground water over the 
background concentrations, the owner or operator must submit 
sufficient information, supporting data, and analysis to establish a 
corrective action program which meets the requirements of section 
33-24-05-57. However, an owner or operator is not required to 
submit information to establish a corrective action program if 
he the owner or operator demonstrates to the department that 
alternate concentration limits will protect human health and the 
environment after considering the criteria listed in subsection 2 of 
section 33-24-05-51. An owner or operator who is not required 
to establish a corrective action program for this reason must 
instead submit sufficient information to establish a compliance 
monitoring program which meets the requirements of section 
33-24-05-56 and subdivision f. To demonstrate compliance with 
section 33-24-05-57, the owner or operator must address, at a 
minimum, the following items: 

(1) A characterization of the contaminated ground water, 
including concentrations of hazardous constituents; 
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(2) The concentration limit for each hazardous constituent found 
in the ground water as set forth in section 33-24-05-51; 

(3) Detailed plans and an engineering report describing the 
corrective action to be taken; and 

(4) A description of how the ground water monitoring program 
will demonstrate the adequacy of the corrective action. 

(5) The permit may contain a schedule for submittal of the 
information required in paragraphs 3 and 4 provided 
the owner or operator obtains written authorization from 
the department prior to submittal of the complete permit 
application. 

4. Information requirements for solid waste management units. 

a. The following information is required for each solid waste 
management unit at a facility seeking a permit: 

(1) The location of a unit on the topographic map required under 
subdivision g of subsection 2. 

(2) Designation of type of unit. 

(3) General dimensions and structural description (supply any 
available drawings). 

(4) When the unit was operated. 

(5) Specification of all wastes that have been managed at the 
unit to the extent available. 

b. The owner or operator of any facility containing one or more solid 
waste management units must submit all available information 
pertaining to any release of hazardous wastes or hazardous 
constituents from such unit or units. 

c. The owner or operator must conduct and provide the results 
of sampling and analysis of ground water, land surface, and 
subsurface strata, surface water, or air, which may include 
the installation of wells, where the department ascertains it is 
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necessary to complete a hazardous waste facility assessment that 
will determine if a more complete investigation is necessary. 

History: Effective January 1, 1984; amended effective October 1, 1986; 
December 1, 1988; December 1, 1991; January 1, 1994; July 1, 1997~ 
December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05, 23-20.3-09 

33-24-06-19. Special forms of permits. 

1 . Emergency permits. Notwithstanding any other provisions of this 
chapter or chapter 33-24-07, if the department finds an imminent and 
substantial endangerment to human health or the environment, the 
department may issue a temporary emergency permit to a non permitted 
facility to allow treatment, storage, or disposal of hazardous waste or a 
permitted facility to allow treatment, storage, or disposal of a hazardous 
waste not covered by an effective permit. This emergency permit: 

a. May be oral or written. If oral, it shall be followed in five days by a 
written emergency permit; 

b. May not exceed ninety days in duration; 

c. Must clearly specify the hazardous wastes to be received and the 
manner and location of their treatment, storage, or disposal; 

d. May be terminated by the department at any time without process 
if it determines that termination is appropriate to protect human 
health and the environment; 

e. Must be accompanied by a public notice published under 
subsection 4 of section 33-24-07-06, including: 

(1) Name and address of the office granting the emergency 
authorization; 

(2) Name and location of the permitted hazardous waste 
management facility; 

(3) A brief description of the wastes involved; 

(4) A brief description of the action authorized and reasons for 
authorizing it; and 

(5) Duration of the emergency permit:-: and 
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f. Must incorporate, to the extent possible and not inconsistent with 
the emergency situation, all applicable requirements of this chapter 
and chapter 33-24-05. 

2. Hazardous waste incinerator permits. When an owner or operator 
demonstrates compliance with the air emission standards and 
limitations in 40 CFR part 63. subpart EEE (for example. by conducting 
a comprehensive performance test and submitting a notification 
of compliance). the reguirements of this subsection do not apply. 
except those provisions the department determines are necessary to 
ensure compliance with subsections 1 and 3 of section 33-24-06-100 
if the permittee elects to comply with paragraph 1 of subdivision a 
of subsection 1 of section 33-24-06-100 to minimize emissions of 
toxic compounds from startup. shutdown. and malfunction events. 
Nevertheless. the department may apply the provisions of this 
subsection. on a case-by-case basis. for purposes of information 
collection in accordance with subsection 11 of section 33-24-06-01 and 
section 33-24-06-05. 

a. For the purposes of determining operational readiness following 
completion of physical construction, the department shall establish 
permit conditions, including, but not limited to, allowable waste 
feeds and operating conditions in the permit to a new hazardous 
waste incinerator. These permit conditions will be effective for 
the minimum time required to bring the incinerator to a point of 
operational readiness sufficient to conduct a trial burn, not to 
exceed seven hundred twenty hours operating time for treatment 
of hazardous waste. The department may extend the duration 
of this operational period once for up to seven hundred twenty 
additional hours at the request of the applicant when good cause 
is shown. The permit may be modified to reflect the extension 
according to section 33-24-06-14. 

(1) Applicants shall submit a statement with the permit 
application which suggests the conditions necessary to 
operate in compliance with the performance standards of 
section 33-24-05-147 during this period. This statement 
should include, at a minimum, restrictions on waste 
constituents, waste feed rates, and the operating parameters 
identified in section 33-24-05-149. 

(2) The department will review this statement and any other 
relevant information submitted with the permit application 
and specify requirements for this period sufficient to meet 
the performance standards of section 33-24-05-147 based 
on its engineering judgment. 

b. For the purposes of determining feasibility of compliance with the 
performance standards of section 33-24-05-147 and of determining 
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adequate operating conditions under section 33-24-05-149, the 
department shall establish conditions in the permit to a new 
hazardous waste incinerator to be effective during the trial burn. 

(1) Applicants must propose a trial burn plan prepared under 
paragraph 2 with the permit application. 

(2) The trial burn plan must include the following information: 

(a) An analysis of each waste or mixture of wastes to be 
burned which includes: 

[1] Heat value of the waste in the form and 
composition in which it will be burned. 

[2] Viscosity (if applicable), or description of physical 
form of the waste. 

[3] An identification of any hazardous organic 
constituents listed in chapter 33-24-02, 
appendix V, which are present in the wastes 
to be burned, except that the applicant need 
not analyze for constituents listed in chapter 
33-24-02, appendix V, which would reasonably 
not be expected to be found in the waste. 
The constituents excluded from analysis 
must be identified and the basis for their 
exclusion stated. The waste analysis must 
rely on analytical techniques specified in "Test 
Methods for tl=le E·taluatiefl ef Evaluating Solid 
Waste, Physical/Chemical Methods" SW-846, as 
incorporated by reference in section 33-24-01-05, 
or their equivalent. 

[4] An approximate quantification of the hazardous 
constituents identified in the waste within the 
precision produced by the analytical methods 
specified in "Test Methods for tl=le Evaluatiefl 
ef Evaluating Solid Waste, Physical/Chemical 
Methods" SW-846, as incorporated by reference 
in section 33-24-01-05, or their equivalent. 

(b) A detailed engineering description of the incinerator for 
which the trial burn permit is sought ... including: 

[1] Manufacturer's name and model number of 
incinerator (if available). 

[2] Type of incinerator. 
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[3] Linear dimensions of the incinerator unit .. 
including cross-sectional area of combustion 
chamber. 

[4] Description of the auxiliary fuel system 
(type/feed). 

[5] Capacity of prime mover. 

[6] Description of automatic waste feed cutoff system 
or systems. 

[7] Stack gas monitoring and pollution control 
equipment. 

[8] Nozzle and burner design. 

[9] Construction materials. 

[1 0] Location and description of temperature, 
pressure, and flow indicating and control devices. 

(c) A detailed description of sampling and monitoring 
procedures.. including sampling and monitoring 
locations in the system, the equipment to be used, 
sampling and monitoring frequency, and planned 
analytical procedures for sample analysis. 

(d) A detailed test schedule for each waste for which the 
trial burn is planned .. including dates, duration, quantity 
of waste to be burned, and other factors relevant to the 
department's decision under paragraph 5. 

(e) A detailed test protocol, including, for each waste 
identified, the ranges of temperature, waste feed rate, 
combustion gas velocity, use of auxiliary fuel, and 
any other relevant parameters that will be varied to 
affect the destruction and removal efficiency of the 
incinerator. 

(f) A description of, and planned operating conditions for, 
any emission control equipment which will be used. 

(g) Procedures for rapidly stopping waste feed, shutting 
down the incinerator, and controlling emissions in the 
event of an equipment malfunction. 

(h) Such other information as the department reasonably 
finds necessary to determine whether to approve the 
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trial burn plan in light of the purposes of this paragraph 
and the criteria in paragraph 5. 

(3) In reviewing the trial burn plan, the department shall evaluate 
the sufficiency of the information provided and may require 
the applicant to supplement this information, if necessary, to 
achieve the purposes of this subsection. 

(4) Based on the waste analysis data in the trial burn plan, 
the department will specify as trial principle principal 
organic hazardous constituents those constituents for which 
destruction and removal efficiencies must be calculated 
during the trial burn. These trial principle principal organic 
hazardous constituents will be specified by the department 
based on its estimate of the difficulty of incineration of 
the constituents identified in the waste analysis, the 
concentration or mass in the waste feed, and, for wastes 
listed in chapter 33-24-02, the hazardous waste organic 
constituent or constituents identified in appendix IV of that 
chapter as the basis for listing. 

(5) The department shall approve a trial burn plan if it finds that: 

(a) The trial burn is likely to determine whether the 
incinerator performance standard required by section 
33-24-05-147 can be met; 

(b) The trial burn itself will not present an imminent hazard 
to human health or the environment; 

(c) The trial burn will help the department determine 
operating requirements to be specified under section 
33-24-05-149; and 

(d) The information sought in subparagraphs a and c 
cannot reasonably be developed through other means. 

(6) The department must send a notice to all persons on 
the facility mailing list as set forth in paragraph 4 of 
subdivision a of subsection 3 of section 33-24-07-06 and to 
the appropriate units of state and local government as set 
forth in subdivision b of subsection 3 of section 33-24-07-06 
announcing the scheduled commencement and completion 
dates for the trial burn. The applicant may not commence the 
trial burn until after the department has issued such notice. 

(a) This notice must be mailed within a reasonable time 
period before the scheduled trial burn. An additional 
notice is not required if the trial burn is delayed due to 
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circumstances beyond the control of the facility or the 
department. 

(b) This notice must contain: 

[1] The name and telephone number of the 
applicant's contact person; 

[2] The name and telephone number of the 
department's contact office; 

[3] The location where the approved trial burn plan 
and any supporting documents can be reviewed 
and copied; and 

[4] An expected time period for commencement and 
completion of the trial burn. 

(7) During each approved trial burn (or as soon after the burn 
as practicable), the applicant must make the following 
determinations: 

(a) A quantitative analysis of the trial priReiple principal 
organic hazardous constituents in the waste feed to 
the incinerator. 

(b) A quantitative analysis of the exhaust gas for the 
concentration and mass emissions of the trial priReiple 
principal organic hazardous constituents, oxygen, and 
hydrogen chloride. 

(c) A quantitative analysis of the scrubber water (if any), 
ash residues, and other residues, for the purpose of 
estimating the fate of the trial priReiple principal organic 
hazardous constituents. 

(d) A computation of destruction and removal efficiency, 
in accordance with the destruction and removal 
efficiency formula specified in subsection 1 of section 
33-24-05-14 7. 

(e) If the hydrogen chloride emission rate exceeds one 
and eight-tenths kilograms of hydrogen chloride 
per hour [4 pounds per hour], a computation of the 
hydrogen chloride removal efficiency in accordance 
with subsection 2 of section 33-24-05-147. 

(f) A computation of particulate emissions, in accordance 
with subsection 3 of section 33-24-05-147. 

1167 



(g) An identification of sources of fugitive emissions and 
their means of control. 

(h) A measurement of average, maximum, and minimum 
temperatures and combustion gas velocity. 

(i) A continuous measurement of carbon monoxides in the 
exhaust gas. 

G) Such other information as the department may specify 
as necessary to ensure that the trial burn will determine 
compliance with the performance standard in section 
33-24-05-147 and to establish the operating conditions 
required by section 33-24-05-149 as necessary to meet 
that performance standard. 

(8) The applicant shall submit to the department a certification 
that the trial burn has been carried out in accordance with the 
approved trial burn plan-; and shall submit the results of all 
the determinations required in paragraph 6. This submission 
must be made within ninety days of the completion of the trial 
burn, or later if approved by the department. 

(9) All data collected during any trial burn must be submitted to 
the department following the completion of the trial burn. 

(10) All submissions required by this subsection must be certified 
on behalf of the applicant by the signature of a person 
authorized to sign a permit application or a report under 
section 33-24-06-03. 

(11) Based on the results of the trial burn, the department shall 
set the operating requirements in the final permit according to 
section 33-24-05-149. The permit modification shall proceed 
according to section 33-24-06-14. 

c. For the purposes of allowing operation of a new hazardous waste 
incinerator following completion of the trial burn and prior to final 
modification of the permit conditions to reflect the trial burn results, 
the department may establish permit conditions including, but 
not limited to, allowable waste feeds and operating conditions 
sufficient to meet the requirements of section 33-24-05-149 in 
the permit to a new hazardous waste incinerator. These permit 
conditions will be effective for the minimum time required to 
complete sample analysis, data computation, and submission 
of the trial burn results by the applicant, and modification of the 
facility permit by the department. 
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(1) Applicants shall submit a statement with the permit 
application which identifies the conditions necessary to 
operate in compliance with the performance standards of 
section 33-24-05-147 during this period. This statement 
should include, at a minimum, restrictions on waste 
constituents, waste feed rates, and the operating parameters 
identified in section 33-24-05-149. 

(2) The department will review this statement and any other 
relevant information submitted with the permit application 
and specify those requirements for this period most likely to 
meet the performance standards of section 33-24-05-147 
based on its engineering judgment. 

d. For the purpose of determining feasibility of compliance with the 
performance standards of section 33-24-05-147 and of determining 
adequate operating conditions under section 33-24-05-149, the 
applicant for a permit for an existing hazardous waste incinerator 
must prepare and submit a trial burn plan and perform a trial burn 
in accordance with paragraph 2 of subdivision w of subsection 2 
of section 33-24-06-17 and paragraphs 2 through 9 .1Q of 
subdivision b or, instead, submit other information as specified 
in paragraph 3 of subdivision w of subsection 2 of section 
33-24-06-17. Applicants submitting information under paragraph 1 
of subdivision w of subsection 2 of section 33-24-06-17 are exempt 
from compliance with sections 33-24-05-147 and 33-24-05-149 
and, therefore, are exempt from the requirement to conduct a 
trial burn. Applicants who submit trial burn plans and receive 
approval before submission of a permit application must complete 
the trial burn and submit the results specified in paragraph 6 of 
subdivision b, with part b 8 of the permit application. If completion 
of this process conflicts with the date set for submission of the 
part b B application, the applicant must contact the department to 
establish a later date for submission of the part b B application or 
the trial burn results. Trial burn results must be submitted prior to 
issuance of the permit. When the applicant submits a trial burn 
plan with part b B of the permit application, the department will 
specify a time period prior to permit issuance in which the trial burn 
must be conducted and the results submitted. 

3. Permits for land treatment demonstrations using field tests or 
laboratory analyses. 

a. For the purpose of allowing an owner or operator to meet the 
treatment demonstration requirements of section 33-24-05-162, 
the department may issue a treatment demonstration permit. The 
permit must contain only those requirements necessary to meet 
the standards in subsection 3 of section 33-24-05-162. The permit 
may be issued either as a treatment or disposal permit covering 
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only the field test or laboratory analyses or as a two-phase facility 
permit covering field tests or laboratory analyses and design 
construction, operation, and maintenance of the land treatment 
unit. 

(1) The department may issue a two-phase facility permit if the 
department finds that based on information submitted in 
the permit application substantial, although incomplete or 
inconclusive, information already exists on which to base the 
issuance of a facility permit. 

(2) If the department finds that not enough information exists 
upon which the department can establish permit conditions 
to attempt to provide for compliance with all the requirements 
of the land treatment requirements in sections 33-24-05-160 
through 33-24-05-175, the department shall issue a treatment 
demonstration permit covering only the field test or laboratory 
analyses. 

b. If the department finds that a phased permit may be issued, 
the department will establish as requirements in the first phase 
of the facility permit conditions for conducting a field test or 
laboratory analyses. These permit conditions will contain design 
and operating parameters (including the duration of the tests 
or analyses and, in the case of field tests, the horizontal and 
vertical dimensions of the treatment zone), monitoring procedures, 
postdemonstration cleanup activities, and any other conditions 
which the department finds may be necessary under subsection 3 
of section 33-24-05-162. The department will include conditions 
in the second phase of the facility permit to attempt to meet all 
the land treatment requirements in sections 33-24-05-160 through 
33-24-05-175 pertaining to unit design, construction, operation, 
and maintenance. The department will establish these conditions 
in the second phase of the permit, based upon the substantial 
but incomplete or inconclusive information contained in the permit 
application. 

(1) The first phase of the permit will be effective as provided in 
subsection 2 of section 33-24-07-11. 

(2) The second phase of the permit will be effective as provided 
in subdivision d. 

c. When the owner or operator who has been issued a two-phase 
permit has completed the treatment demonstration, the owner or 
operator shall submit to the department a certification signed by 
a person authorized to sign a permit application or report under 
section 33-24-06-03 that the field tests or laboratory analyses have 
been carried out in accordance with the conditions specified in 
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phase one of the permit for conducting such tests or analyses. The 
owner or operator shall also submit all data collected during the 
field tests or laboratory analyses within ninety days of completion 
of those tests or analyses, unless the department approves a later 
date. 

d. If the department determines that the results of the field 
tests or laboratory analyses meet the requirements of section 
33-24-05-162, the department will modify the second phase of the 
permit to incorporate any requirements necessary for operation 
of the facility in compliance with the land treatment requirements 
of sections 33-24-05-160 through 33-24-05-175, based upon the 
results of the field tests or laboratory analyses. 

(1) This permit modification may proceed under section 
33-24-06-14, or otherwise proceed as a modification under 
subdivision b of subsection 1 of section 33-24-06-12. If such 
modifications are necessary, the second phase of the permit 
will become effective only after those modifications have 
been made. 

(2) If no modifications of the second phase of the permit are 
necessary, the department will give notice of the department's 
final decision to the permit applicant and to each person who 
submitted written comments on the phased permit or who 
requested notice of the final decision on the second phase of 
the permit. The second phase of the permit then will become 
effective as specified in subsection 2 of section 33-24-07-11. 

4. Permits for boilers and industrial furnaces burning hazardous 
waste. When an owner or operator of a cement or lightweight aggregate 
kiln demonstrates compliance with the air emission standards and 
limitations in 40 CFR part 63. subpart EEE (for example. by conducting 
a comprehensive performance test and submitting a notification 
of compliance). the requirements of this subsection do not apply, 
except those provisions the department determines are necessary 
to ensure compliance with subdivision a of subsection 5 of section 
33-24-05-527 and paragraph 3 of subdivision b of subsection 5 of 
section 33-24-05-527 if the permittee elects to comply with paragraph 1 
of subdivision a of subsection 1 of section 33-24-06-100 to minimize 
emissions of toxic compounds from startup. shutdown. and malfunction 
events. Nevertheless. the department may apply the provisions of 
this subsection. on a case-by-case basis. for purposes of information 
collection in accordance with subsection 11 of section 33-24-06-01 and 
section 33-24-06-05. 

a. General. Owners and operators of new boilers and industrial 
furnaces (those not operating under the interim status standards 
of section 33-24-05-528) are subject to subsections 2 tl=lreugl=l 6 
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subdivisions b through f. Boilers and industrial furnaces operating 
under the interim status standards of section 33-24-05-528 are 
subject to subsection 7 subdivision g. 

b. Permit operating periods for new boilers and industrial furnaces. A 
permit for a new boiler or industrial furnace shall specify appropriate 
conditions for the following operating periods: 

(1) Pretrial burn period. For the period beginning with initial 
introduction of hazardous waste and ending with initiation 
of the trial burn, and only for the minimum time required 
to bring the boiler or industrial furnace to a point of 
operational readiness to conduct a trial burn, not to exceed 
seven hundred twenty hours operating time when burning 
hazardous waste, the department must establish in the 
pretrial burn period of the permit conditions, including, but 
not limited to, allowable hazardous waste feed rates and 
operating conditions. The department may extend the 
duration of this operational period once, for up to seven 
hundred twenty additional hours, at the request of the 
applicant when good cause is shown. The permit may 
be modified to reflect the extension according to section 
33-24-06-14. 

(a) Applicants must submit a statement, with part B of 
the permit application, that suggests the conditions 
necessary to operate in compliance with the standards 
of sections 33-24-05-529 through 33-24-05-532 during 
this period. This statement should include, at a 
minimum, restrictions on the applicable operating 
requirements identified in subsection 5 of section 
33-24-05-527. 

(b) The department will review this statement and any 
other relevant information submitted with part B of the 
permit application and specify requirements for this 
period sufficient to meet the performance standards of 
sections 33-24-05-529 through 33-24-05-532 based on 
the department's engineering judgment. 

(2) Trial burn period. For the duration of the trial burn, the 
department must establish conditions in the permit for 
the purposes of determining feasibility of compliance 
with the performance standards of sections 33-24-05-529 
through 33-24-05-532 and determining adequate operating 
conditions under subsection 5 of section 33-24-05-527. 
Applicants must propose a trial burn plan, prepared under 
subsection 3 subdivision c, to be submitted with part B of the 
permit application. 
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(3) Posttrial burn period. 

(a) For the period immediately following completion of the 
trial burn, and only for the minimum period sufficient 
to allow sample analysis, data computation, and 
submission of the trial burn results by the applicant, 
and review of the trial burn results and modification of 
the facility permit by the department to reflect the trial 
burn results, the department will establish the operating 
requirements most likely to ensure compliance with 
the performance standards of sections 33-24-05-529 
through 33-24-05-532 based on the department's 
engineering judgment. 

(b) Applicants must submit a statement, with part B of the 
application, that identifies the conditions necessary 
to operate during this period in compliance with the 
performance standards of sections 33-24-05-529 
through 33-24-05-532. This statement should 
include, at a minimum, restrictions on the operating 
requirements provided by subsection 5 of section 
33-24-05-527. 

(c) The department will review this statement and any 
other relevant information submitted with part B of the 
permit application and specify requirements for this 
period sufficient to meet the performance standards of 
sections 33-24-05-529 through 33-24-05-532 based on 
the department's engineering judgment. 

(4) Final permit period. For the final period of operation, 
the department will develop operating requirements in 
conformance with subsection 5 of section 33-24-05-527 
that reflect conditions in the trial burn plan and are likely 
to ensure compliance with the performance standards of 
sections 33-24-05-529 through 33-24-05-532. Based on the 
trial burn results, the department shall make any necessary 
modifications to the operating requirements to ensure 
compliance with the performance standards. The permit 
modification shall proceed according to section 33-24-06-14. 

c. Requirements for trial burn plans. The trial burn plan must include 
the following information. The department, in reviewing the trial 
burn plan, shall evaluate the sufficiency of the information provided 
and may require the applicant to supplement this information, if 
necessary, to achieve the purposes of this paragraph: 
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(1) An analysis of each feed stream, including hazardous waste, 
other fuels, and industrial furnace feedstocks, as fired, that 
includes: 

(a) Heating value, levels of antimony, arsenic, barium, 
beryllium, cadmium, chromium, lead, mercury, silver, 
thallium, total chlorine/chloride, and ash; and 

(b) Viscosity or description of the physical form of the feed 
stream; 

(2) An analysis of each hazardous waste, as fired, including: 

(a) An identification of any hazardous organic constituents 
listed in appendix V of chapter 33-24-02, that are 
present in the feed stream, except that the applicant 
need not analyze for constituents listed in appendix V 
of chapter 33-24-02 that would reasonably not be 
expected to be found in the hazardous waste. The 
constituents excluded from analysis must be identified 
and the basis for this exclusion explained. The 
analysis must be conducted in accordance with 
analytical techniques specified in "Test Methods for tfte 
Evaluating Solid Waste, Physical/Chemical Methods" 
SW-846, as incorporated by reference in section 
33-24-01-05, or their equivalent. 

(b) An approximate quantification of the hazardous 
constituents identified in the hazardous waste, within 
the precision produced by the analytical methods 
specified in "Test Methods for the Evaluation of 
Evaluating Solid Waste, Physical/Chemical Methods" 
as incorporated by reference in section 33-24-01-05, 
or other equivalent. 

(c) A description of blending procedures, if applicable, 
prior to firing the hazardous waste, including a detailed 
analysis of the hazardous waste prior to blending, 
an analysis of the material with which the hazardous 
waste is blended, and blending ratios. 

(3) A detailed. engineering description of the boiler or industrial 
furnace, including: 

(a) Manufacturer's name and model number of the boiler 
or industrial furnace; 

(b) Type of boiler or industrial furnace; 
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(c) Maximum design capacity in appropriate units; 

(d) Description of the feed system for the hazardous waste, 
and, as appropriate, other fuels and industrial furnace 
feedstocks; 

(e) Capacity of hazardous waste feed system; 

(f) Description of automatic hazardous waste feed cutoff 
systems; 

(g) Description of any air pollution control system; and 

(h) Description of stack gas monitoring and any pollution 
control monitoring systems. 

(4) A detailed description of sampling and monitoring 
procedures... including sampling and monitoring locations 
in the system, the equipment to be used, sampling and 
monitoring frequency, and planned analytical procedures for 
sample analysis. 

(5) A detailed test schedule for each hazardous waste for which 
the trial burn is planned, including dates, duration, quantity of 
hazardous waste to be burned, and other factors relevant to 
the department's decision under subdivision b of subsection 2 
paragraph 2 of subdivision b. 

(6) A detailed test protocol, including, for each hazardous waste 
identified, the ranges of hazardous waste feed rate, and, 
as appropriate, the feed rates of other fuels and industrial 
furnace feedstocks, and any other relevant parameters that 
may affect the ability of the boiler or industrial furnace to meet 
the performance standards in sections 33-24-05-529 through 
33-24-05-532. 

(7) A description of, and planned operating conditions for, any 
emission control equipment that will be used. 

(8) Procedures for rapidly stopping the hazardous waste feed 
and controlling emissions in the event of an equipment 
malfunction. 

(9) Such other information as the department reasonably finds 
necessary to determine whether to approve the trial burn plan 
in light of the purposes of this paragraph and the criteria in 
subdi·tision b of subsection 2 paragraph 2 of subdivision b. 

d. Trial burn procedures. 
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(1) A trial burn must be conducted to demonstrate conformance 
with the standards of sections 33-24-05-529 through 
33-24-05-532 under an approved trial burn plan. 

(2) The department shall approve a trial burn plan if the o'tvfler or 
operator department finds that: 

(a) The trial burn is likely to determine whether the boiler or 
industrial furnace can meet the performance standards 
of sections 33-24-05-529 through 33-24-05-532; 

(b) The trial burn itself will not present an imminent hazard 
to human health and the environment; 

(c) The trial burn will help the department to determine 
operating requirements to be specified under 
subsection 5 of section 33-24-05-527; and 

(d) The information sought in the trial burn cannot 
reasonably be developed through other means. 

(3) The department must send a notice to all persons on 
the facility mailing list as set forth in subdivision a of 
subsection 3 of section 33-24-07-06 and to the appropriate 
units of local government as set forth in subdivision b 
of subsection 3 of section 33-24-07-06 announcing the 
scheduled commencement and completion dates for the trial 
burn. The applicant may not commence the trial burn until 
after the department has issued such notice. This notice 
must be mailed within a reasonable time period before the 
trial burn. An additional notice is not required if the traH trial 
burn is delayed due to circumstances beyond the control of 
the facility or the department. This notice must contain: 

(a) The name and telephone number of the applicant's 
contact person; 

(b) The name and telephone number of the department 
contact; 

(c) The location where the approved trial burn plan and 
any supporting documents can be reviewed and copied; 
and 

(d) An expected time period for commencement and 
completion of the trial burn. 

(4) The applicant must submit to the department a certification 
that the trial burn has been carried out in accordance with the 
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approved trial burn plan;- and must submit the results of all 
the determinations required in subdivision c. This submission 
shall be made within ninety days of completion of the trial 
burn, or later if approved by the department. 

(5) All data collected during any trial burn must be submitted to 
the department following completion of the trial burn. 

(6) All submissions required by this paragraph must be certified 
on behalf of the applicant by the signature of a person 
authorized to sign a permit application or a report under 
section 33-24-06-03. 

e. Special procedures for destruction and removal efficiency trial 
burns. When a destruction and removal efficiency trial burn 
is required under subsection 1 of section 33-24-05-529, the 
department will specify (based on the hazardous waste analysis 
data and other information in the trial burn plan) as trial principle 
principal organic hazardous constituents those compounds for 
which destruction and removal efficiencies must be calculated 
during the trial burn. These trial principle principal organic 
hazardous constituents will be specified by the department 
based on information .. including the department's estimate of the 
difficulty of destroying the constituents identified in the hazardous 
waste analysis, their concentrations or mass in the hazardous 
waste feed, and, for hazardous waste containing or derived from 
wastes listed in sections 33-24-02-15 through 33-24-05-19, the 
hazardous waste organic constituent or constituents identified in 
appendix V IV of chapter 33-24-02 as the basis for listing. 

f. Determinations based on trial burn. During each approved trial 
burn (or as soon after the burn as is practicable), the applicant must 
make the following determinations: 

(1) A quantitative analysis of the levels of antimony, arsenic, 
barium, beryllium, cadmium, chromium, lead, mercury, 
thallium, silver, and chlorine/chloride, in the feed streams 
(hazardous waste, other fuels, and industrial furnace 
feedstocks); 

(2) When a destruction and removal efficiency trial burn is 
required under subsection 1 of section 33-24-05-529: 

(a) A quantitative analysis of the trial principle principal 
organic hazardous constituents in the hazardous waste 
feed; 
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(b) A quantitative analysis of the stack gas for the 
concentration and mass emissions of the trial principle 
principal organic hazardous constituents; and 

(c) A computation of destruction and removal efficiency, 
in accordance with the destruction and removal 
efficiency formula specified in subsection 1 of section 
33-24-05-529; 

(3) When a trial burn for chlorinated dioxins and furans is 
required under subsection 5 of section 33-24-05-529, a 
quantitative analysis of the stack gas for the concentration 
and mass emission rate of the 2,3,7,8-chlorinated tetra-octa 
congeners of chlorinated dibenzo-p-dioxins and furans, 
and a computation showing conformance with the emission 
standard; 

(4) When a trial burn for particulate matter, metals, hydrogen 
chloride or chlorine is required under section 33-24-05-530, 
subsection 3 or 4 of section 33-24-05-531, or subdivision b 
of subsection 2 or subsection 3 of section 33-24-05-532, a 
quantitative analysis of the stack gas for the concentrations 
and mass emissions of particulate matter, metals, or 
hydrogen chloride and chlorine, and computations showing 
conformance with the applicable emission performance 
standards; 

(5) When a trial burn for destruction and removal efficiency, 
metals, or hydrogen chloride or chlorine is required under 
subsection 1 of section 33-24-05-529, subsection 3 or 4 of 
section 33-24-05-531, or subdivision b of subsection 2 or 
subsection 3 of section 33-24-05-532, a quantitative analysis 
of the scrubber water (if any), ash residues, other residues, 
and products for the purpose of estimating the fate of the trial 
principle principal organic hazardous constituents, metals, 
and chlorine/chloride; 

(6) An identification of sources of fugitive emissions and their 
means of control; 

(7) A continuous measurement of carbon monoxide, oxygen, and 
where required, hydrocarbons, in the stack gas; and 

(8) Such other information as the department may specify 
as necessary to ensure that the trial burn will determine 
compliance with the performance standards in sections 
33-24-05-529 through 33-24-05-532 and to establish the 
operating conditions required by subsection 5 of section 
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33-24-05-527 as necessary to meet those performance 
standards. 

g. Interim status boilers and industrial furnaces. For the purpose 
of determining feasibility of compliance with the performance 
standards of sections 33-24-05-529 through 33-24-05-532 and 
of determining adequate operating conditions under section 
33-24-05-528, applicants owning or operating existing boilers or 
industrial furnaces operated under the interim status standards 
of section 33-24-05-528 must either prepare and submit a 
trial bum plan and perform a trial bum in accordance with the 
requirements of this section or submit other information as 
specified in subparagraph S f of paragraph 1 of subdivision ff 
of subsection 2 of section 33-24-06-17. The department must 
announce its intention to approve of the trial burn plan in 
accordance with the timing and distribution requirements of 
paragraph 3 of subdivision d. The contents of the notice must 
include: the name and telephone number of a contact person at 
the facility: the name and telephone number of a contact office 
at the permitting agency: the location where the trial burn plan 
and any supporting documents can be reviewed and copied; 
and a schedule of the activities that are required prior to permit 
issuance. including the anticipated time schedule for department 
approval of the plan and the time periods during which the trial 
bum would be conducted. Applicants who submit a trial burn 
plan and receive approval before submission of the part B permit 
application must complete the trial bum and submit the results 
specified in subseetie"' 6 subdivision f with the part B permit 
application. If completion of this process conflicts with the date set 
for submission of the part B application, the applicant must contact 
the department to establish a later date for submission of the 
part B application or the trial bum results. If the applicant submits 
a trial bum plan with part B of the permit application, the trial bum 
must be conducted and the results submitted within a time period 
prior to permit issuance to be specified by the department. 

5. Remedial action plans. Remedial action plans (RAPs) are special 
forms of permits that are regulated under sections 33-24-06-30 through 
33-24-06-35. 

History: Effective January 1, 1984; amended effective December 1, 1988; 
December 1, 1991; January 1, 1994; July 1, 1997: December 1, 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05, 23-20.3-09 

33-24-06-22. (Reserved] 

33-24-06-23. [Reserved] 
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33-24-06-24. (Reserved] 

33-24-06-25. (Reserved] 

33-24-06-26. (Reserved] 

33-24-06-27. [Reserved] 

33-24-06-28. (Reserved] 

33-24-06-29. (Reserved] 

33-24-06-30. Remedial action plan - General information . 

.1.. General information. 

a. A remedial action plan is a special form of hazardous waste permit 
that an owner or operator may obtain. instead of a permit issued 
under sections 33-24-06-01 through 33-24-06-21. to authorize 
the owner or operator to treat. store. or dispose of hazardous 
remediation waste (as defined in section 33-24-01-04) at a 
remediation waste management site. A remedial action plan may 
only be issued for the area of contamination where the remediation 
wastes to be managed under the remedial action plan originated. 
or areas in close proximity to the contaminated area. except as 
allowed in limited circumstances under subsection 1 of section 
33-24-06-35. 

b. The requirements in sections 33-24-06-01 through 33-24-06-21 do 
not apply to remedial action plans unless those requirements for 
traditional hazardous waste permits are specifically required under 
sections 33-24-06-30 through 33-24-06-35. 

c. Notwithstanding any other provision of chapter 33-24-06 or 
33-24-07. any document that meets the requirements in this 
section constitutes a hazardous waste permit under Resource 
Conservation and Recovery Act section 3005(c) . 

.d.. A remedial action plan may be: 

ill A stand-alone document that includes only the information 
and conditions required by sections 33-24-06-30 through 
33-24-06-35: or 

.(21 Part or parts of another document that includes information 
or conditions. or both. for other activities at the remediation 
waste management site. in addition to the information 
and conditions required by sections 33-24-06-30 through 
33-24-06-35. 
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e. If the owner or operator is treating. storing. or disposing of 
hazardous remediation wastes as part of a cleanup compelled 
by federal or state cleanup authorities. the remedial action plan 
does not affect the owner's or operator's obligations under those 
authorities in any way. 

i If the owner or operator receives a remedial action plan at a facility 
operating under interim status. the remedial action plan does not 
terminate interim status. 

2. A remedial action plan is necessary when: 

a. Whenever the owner or operator treats. stores. or disposes 
of hazardous remediation wastes in a manner that requires a 
hazardous waste permit. the owner or operator must either obtain: 

ill A hazardous waste permit according to sections 33-24-06-01 
through 33-24-06-21: or 

.{21 A remedial action plan according to sections 33-24-06-30 
through 33-24-06-35 . 

.b.,. Treatment units that use combustion of hazardous remediation 
wastes at a remediation waste management site are not eligible 
for remedial action plans under sections 33-24-06-30 through 
33-24-06-35 . 

.c... The owner or operator may obtain a remedial action plan for 
managing hazardous remediation waste at an already permitted 
Resource Conservation and Recovery Act facility. The owner or 
operator must have these remedial action plans approved as a 
modification to an existing permit according to the requirements of 
section 33-24-06-12 or 33-24-06-14 instead of the requirements 
in sections 33-24-06-30 through 33-24-06-35. When the owner or 
operator submits an application for such a modification. however, 
the information requirements in paragraph 1 of subdivision a of 
subsection 1. paragraph 4 of subdivision a of subsection 2. and 
paragraph 4 of subdivision a of subsection 3 of section 33-24-06-14 
do not apply: instead. the owner or operator must submit the 
information reguired under subsection 4 of section 33-24-06-31. 
When the permit is modified. the remedial action plan becomes 
part of the hazardous waste permit. Therefore. when a permit 
(including the remedial action plan portion) is modified. revoked 
and reissued. terminated or when it expires. it will be modified 
according to the applicable requirements in sections 33-24-06-11. 
33-24-06-12 and 33-24-06-14. revoked and reissued according 
to the applicable requirements in sections 33-24-06-12 and 
33-24-06-13. terminated according to the applicable requirements 
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in section 33-24-06-13. and expire according to the applicable 
reguirements in sections 33-24-06-02 and 33-24-06-06. 

~ Rights and obligations under a remedial action plan. The provisions 
of section 33-24-06-10 apply to remedial action plans. (Note: The 
provisions of subsection 1 of section 33-24-06-10 provide the owner 
or operator assurance that. as long as the owner or operator complies 
with the remedial action plan. the department will consider the owner 
or operator in compliance with this article and will not take enforcement 
actions against the owner or operator. However. the owner or operator 
should be aware of four exceptions to this provision that are listed in 
section 33-24-06-10.) 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-30.3-04. 23-20.3-05. 23-20.3-09 

33-24-06-31. Remedial action plan application process . 

.1.. To apply for a remedial action plan. the owner or operator must complete 
an application. sign it. and submit it to the department according to the 
reguirements in sections 33-24-06-30 through 33-24-06-35. 

2. Who applies. When a facility or remediation waste management site is 
owned by one person. but the treatment. storage. or disposal activities 
are operated by another person. it is the operator's duty to obtain a 
remedial action plan. except that the owner must also sign the remedial 
action plan application. 

3. Signatory reguirements. Both the owner and the operator must sign the 
remedial action plan application and any reguired reports according to 
subsections 1. 2. and 3 of section 33-24-06-03. In the application. both 
the owner and the operator must also make the certification reguired 
under subdivision a of subsection 4 of section 33-24-06-03. However, 
the owner may choose the alternative certification under subdivision b 
of subsection 4 of section 33-24-06-03 if the operator certifies under 
subdivision a of subsection 4 of section 33-24-06-03. 

4. Information to be included in the application. The owner or operator 
must include the following information in the application for a remedial 
action plan: 

a... The name. address. and identification number of the remediation 
waste management site: 

.b... The name. address. and telephone number of the owner and 
operator: 

c. The latitude and longitude of the site: 

1182 



d. The United States geological survey or county map showing the 
location of the remediation waste management site: 

e. A scaled drawing of the remediation waste management site 
showing: 

ill The remediation waste management site boundaries: 

!21 Any significant physical structures: and 

.@} The boundary of all areas onsite where remediation waste is 
to be treated. stored. or disposed: 

f.. A specification of the hazardous remediation waste to be treated. 
stored. or disposed of at the facility or remediation waste 
management site. This must include information on: 

ill Constituent concentrations and other properties of the 
hazardous remediation wastes that may affect how such 
materials should be treated or otherwise managed: 

!21 An estimate of the guantity of these wastes: and 

.@1 A description of the processes the owner or operator will 
use to treat. store. or dispose of this waste. including 
technologies. handling systems. and design and operating 
parameters the owner or operator will use to treat hazardous 
remediation wastes before disposing of them according to the 
land disposal restrictions standards of sections 33-24-05-250 
through 33-24-05-299. as applicable: 

.9... Enough information to demonstrate that operations that follow 
the provisions in the remedial action plan application will ensure 
compliance with applicable requirements of sections 33-24-05-01 
through 33-24-05-599 and 33-24-05-800 through 33-24-05-949: 

h. Such information as may be necessary to enable the department 
to carry out its duties under other federal laws as is reguired 
for traditional hazardous waste permits under subdivision r of 
subsection 2 of section 33-24-06-17: and 

L. Any other information the department decides is necessary for 
demonstrating compliance with sections 33-24-06-30 through 
33-24-06-35 or for determining any additional remedial action plan 
conditions that are necessary to protect human health and the 
environment. 

5. Confidentiality of remedial action plan information. The owner or 
operator may assert any such claim at the time that the owner 
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or operator submits the remedial action plan application or other 
submissions by stamping the words "confidential business information" 
on each page containing such information. If the owner or operator 
asserts a claim at the time of the submission. the department will treat 
the information as confidential and will not release this information 
to the public. If the owner or operator does not assert a claim at the 
time of the submission. the department may make the information 
available to the public without further notice to the owner or operator. 
The department will deny any reguests for confidentiality of an owner's 
or operator's name or address. or both. 

6. The owner or operator must submit the completed. signed application 
for a remedial action plan to the department for approval. 

7. If the owner or operator submits an application for a remedial action 
plan as a part of another document. the owner or operator must clearly 
identify the components of that document that constitute the remedial 
action plan application. 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-20.3-04. 23-20.3-05 

33-24-06-32. Remedial action plan approval process . 

.1. Completeness and technical review. The department will not issue a 
permit before receiving a complete application for a remedial action 
plan. An application for a remedial action plan is complete when 
the department receives an application form and any supplemental 
information which is completed to its satisfaction. The completeness 
of any application for a permit shall be judged independently of the 
status of any other permit application or permit for the same facility or 
activity. An application for a permit is complete notwithstanding the 
failure of the owner or operator to submit the exposure information 
described in subsection 10 of section 33-24-06-01. The department 
may deny a permit for a remedial action plan before receiving a 
complete application for a permit. 

.a... If the department tentatively finds that a remedial action plan 
application includes all of the information reguired by subsection 4 
of section 33-24-06-31 and that the proposed remediation 
waste management activities meet the regulatory standards. 
the department may make a tentative decision to approve the 
remedial action plan application. The department will then prepare 
a draft remedial action plan and provide an opportunity for public 
comment before making a final decision on the remedial action 
plan application. according to sections 33-24-06-30 through 
33-24-06-35. 
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b. If the department tentatively finds that the remedial action plan 
application does not include all of the information required 
by subsection 4 of section 33-24-06-31 or that the proposed 
remediation waste management activities do not meet the 
regulatory standards. the department may request additional 
information or ask the owner or operator to correct deficiencies 
in the application. If the owner or operator fails or refuses to 
provide any additional information the department requests. or to 
correct any deficiencies in the remedial action plan application. the 
department may make a tentative decision to deny the remedial 
action plan application. After making this tentative decision. the 
department will prepare a notice of intent to deny the remedial 
action plan application ("notice of intent to deny") and provide an 
opportunity for public comment before making a final decision on 
the remedial action plan application. according to the requirements 
in sections 33-24-06-30 through 33-24-06-35. The department 
may deny the remedial action plan application either in its entirety 
or in part. 

2. Contents of the draft remedial action plan. If the department prepares 
a draft remedial action plan. it must include the following information: 

a. Information required under subdivisions a through f of subsection 4 
of section 33-24-06-31 : 

b. The following terms and conditions: 

ill Terms and conditions necessary to ensure that the 
operating requirements specified in the remedial action plan 
comply with applicable requirements of chapter 33-24-05 
(including any recordkeeping and reporting requirements). 
In satisfying this provision. the department may incorporate. 
expressly or by reference. applicable requirements of 
chapter 33-24-05 into the remedial action plan or establish 
site-specific conditions as required or allowed by sections 
33-24-05-01 through 33-24-05-599 and 33-24-05-800 
through 33-24-05-949: 

.(2} Terms and conditions in section 33-24-06-04: 

@ Terms and conditions for modifying. revoking and reissuing. 
and terminating the remedial action plan. as provided in 
subsection 1 of section 33-24-06-33: and 

ill Any additional terms or conditions that the department 
determines are necessary to protect human health and the 
environment. including any terms and conditions necessary 
to respond to spills and leaks during use of any units 
permitted under the remedial action plan: and 
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c. If the draft remedial action plan is part of another document. as 
described in paragraph 2 of subdivision d of subsection 1 of section 
33-24-06-30. the department must clearly identify the components 
of that document that constitute the draft remedial action plan. 

3. Statement of basis and administrative record. Once the department has 
prepared the draft remedial action plan or notice of intent to deny. then 
the department must also prepare the following documents: 

a. A statement of basis that briefly describes the derivation of the 
conditions of the draft remedial action plan and the reasons for 
them. or the rationale for the notice of intent to deny: 

.1::2... An administrative record. including: 

ill The remedial action plan application. and any supporting data 
furnished by the applicant: 

121 The draft remedial action plan or notice of intent to deny: 

ffi The statement of basis and all documents cited therein 
{material readily available at the department or published 
material that is generally available need not be physically 
included with the rest of the record. as long as it is specifically 
referred to in the statement of basis): and 

@. Any other documents that support the decision to approve or 
deny the remedial action plan: and 

c. Information contained in the administrative record. which must be 
available for review by the public upon reguest. 

4. Procedures for public comment. 

a. The department must: 

ill Send notice to the owner or operator of the intention to 
approve or deny the remedial action plan application and 
send the owner or operator a copy of the statement of basis: 

121 Publish a notice of the intention to approve or deny the 
remedial action plan application in a major local newspaper 
of general circulation: 

ffi Broadcast the intention to approve or deny the remedial 
action plan application over a local radio station: and 

@. Send a notice of the intention to approve or deny the remedial 
action plan application to each unit of local government 
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having jurisdiction over the area in which the site is located. 
and to each state agency having any authority under state 
law with respect to any construction or operations at the site . 

.tL The notice reguired by subdivision a must provide an opportunity 
for the public to submit written comments on the draft remedial 
action plan or notice of intent to deny within at least forty-five days. 

c. The notice reguired by subdivision a must include: 

ill The name and address of the office processing the remedial 
action plan application: 

!.21 The name and address of the remedial action plan applicant. 
and if different. the remediation waste management site or 
activity the remedial action plan will regulate: 

.Ql A brief description of the activity the remedial action plan will 
regulate: 

@ The name. address. and telephone number of a person from 
whom interested persons may obtain further information. 
including copies of the draft remedial action plan or notice of 
intent to deny. statement of basis. and the remedial action 
plan application: 

@ A brief description of the comment procedures in this section. 
and any other procedures by which the public may participate 
in the remedial action plan decision: 

.(§1 If a hearing is scheduled. the date. time. location. and 
purpose of the hearing: 

ill If a hearing is not scheduled. a statement of procedures to 
reguest a hearing: 

LID The location of the administrative record and times when it 
will be open for public inspection: and 

LID Any additional information the department considers 
necessary or proper. 

d... If. within the comment period. the department receives written 
notice of opposition to the intention to approve or deny the remedial 
action plan application and a reguest for a hearing. the department 
must hold an informal public hearing to discuss issues relating to 
the approval or denial of the remedial action plan application. The 
department may also determine on the department's own initiative 
that an informal hearing is appropriate. The hearing must include 
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an opportunity for any person to present written or oral comments. 
Whenever possible. the department must schedule this hearing 
at a location convenient to the nearest population center to the 
remediation waste management site and give notice according to 
the requirements in subdivision a. This notice must. at a minimum. 
include the information reguired by subdivision c and: 

ill Reference to the date of any previous public notices relating 
to the remedial action plan application: 

.(21 The date. time. and place of the hearing: and 

.@). A brief description of the nature and purpose of the hearing, 
including the applicable rules and procedures. 

§... Basis for final decision. 

a. The department must consider and respond to any significant 
comments raised during the public comment period. or during 
any hearing on the draft remedial action plan or notice of intent 
to deny. and revise the draft remedial action plan based on those 
comments. as appropriate. 

b. If the department determines that the remedial action plan includes 
the information and terms and conditions required in subsection 2, 
then the department will issue a final decision approving the 
remedial action plan and, in writing. notify the owner or operator 
and all commenters on the draft remedial action plan that the 
remedial action plan application has been approved. 

c. If the department determines that the remedial action plan does 
not include the information reguired in subsection 2. then the 
department will issue a final decision denying the remedial 
action plan and. in writing. notify the owner or operator and all 
commenters on the draft remedial action plan that the remedial 
action plan application has been denied. 

d. If the department's final decision is that the tentative decision 
to deny the remedial action plan application was incorrect. the 
department will withdraw the notice of intent to deny and proceed to 
prepare a draft remedial action plan. according to the requirements 
in sections 33-24-06-30 through 33-24-06-35. 

e. When the department issues a final remedial action plan decision, 
the final decision must refer to the procedures for appealing the 
decision under subsection 6. 

f.. Before issuing the final remedial action plan decision, the 
department must compile an administrative record. Material 
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readily available at the department or published materials 
which are generally available and which are included in the 
administrative record need not be physically included with the rest 
of the record as long as it is specifically referred to in the statement 
of basis or the response to comments. The administrative 
record for the final remedial action plan must include information 
in the administrative record for the draft remedial action plan 
(subdivision b of subsection 3) and: 

ill All comments received during the public comment period: 

.{21 Tapes or transcripts of any hearings: 

.@). Any written materials submitted at these hearings: 

@ The responses to comments: 

@ Any new material placed in the record since the draft remedial 
action plan was issued: 

@ Any other documents supporting the remedial action plan: 
and 

ill A copy of the final remedial action plan . 

.9... The department must make information contained in the 
administrative record available for review by the public upon 
request. 

6. Administrative appeal process of the department's decision to approve 
or deny a remedial action plan application. 

a.. Any commenter on the draft remedial action plan or notice of 
intent to deny, or any participant in any public hearing on the 
draft remedial action plan. may appeal the departmenfs decision 
to approve or deny the remedial action plan application. Any 
person who did not file comments. or did not participate in any 
public hearing on the draft remedial action plan, may petition 
for administrative review only to the extent of the changes from 
the draft to the final remedial action plan decision. Appeals of 
remedial action plans may be made to the same extent as for final 
permit decisions under section 33-24-07-11. Instead of the notice 
required under subsection 3 of section 33-24-07-14. and section 
33-24-07-06. the department will give public notice of any grant 
of review of remedial action plans through the same means used 
to provide notice under subsection 4 of section 33-24-06-32. The 
notice will include: 
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ill The briefing schedule for the appeal as provided by the 
department: 

.(2). A statement that any interested person may file an amicus 
brief with the department: and 

.@1 The information specified in subdivision c of subsection 4. as 
appropriate . 

.b... This appeal is a prereguisjte to seeking judicial review of these 
department actions. 

L Effective date of a remedial action plan. A remedial action plan becomes 
effective thirty days after the department notifies the owner or operator 
and all commenters that the remedial action plan is approved unless: 

a. The department specifies a later effective date in the final decision: 

.b... The owner or operator or another person has appealed the 
remedial action plan under subsection 6 (if the remedial action 
plan is appealed. and the reguest for review is granted under 
subsection 6. conditions of the remedial action plan are stayed 
according to section 33-24-07-12): or 

c. No commenters requested a change in the draft remedial action 
plan. in which case the remedial action plan becomes effective 
immediately when it is issued. 

8. The owner or operator may not begin physical construction of new 
units permitted under the remedial action plan for treating. storing. or 
disposing of hazardous remediation waste before receiving a finally 
effective remedial action plan. 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-20.3-04. 23-20.3-05. 23-20.3-09 

33-24-06-33. Modification. revocation and reissuance. or termination 
of a remedial action plan . 

.1. In the remedial action plan. the department must specify, either directly 
or by reference. procedures for future modifications. revocations 
and reissuance. or terminations of the remedial action plan. These 
procedures must provide adequate opportunities for public review 
and comment on any modification. revocation and reissuance. or 
termination that would significantly change the management of the 
remediation waste. or that otherwise merits public review and comment. 
If the remedial action plan has been incorporated into a traditional 
hazardous waste permit. as allowed under subdivision c of subsection 2 
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of section 33-24-06-30. then the remedial action plan will be modified 
according to the applicable reguirements in sections 33-24-06-11. 
33-24-06-12. and 33-24-06-14. revoked and reissued according to the 
applicable reguirements in sections 33-24-06-12 and 33-24-06-13. 
or terminated according to the applicable reguirements of section 
33-24-06-13. 

2. Modifications by the department. 

a. The department may modify the final remedial action plan on the 
department's own initiative only if one or more of the following 
reasons exist. If one or more of these reasons do not exist. then 
the department will not modify the final remedial action plan. except 
at the reguest of the owner or operator. Reasons for modification 
are: 

ill The owner or operator made material and substantial 
alterations or additions to the activity that justify applying 
different conditions: 

@ The department finds new information that was not available 
at the time of remedial action plan issuance and would have 
justified applying different remedial action plan conditions at 
the time of issuance: 

.Ql The standards or regulations on which the remedial action 
plan was based have changed because of new or amended 
statutes. standards. or regulations. or by judicial decision 
after the remedial action plan was issued: 

® If the remedial action plan includes any schedules of 
compliance. the department may find reasons to modify the 
compliance schedule. such as an act of God. strike. flood. 
or materials shortage or other events over which the owner 
or operator as the owner or operator have little or no control 
and for which there is no reasonably available remedy: 

@ The owner or operator is not in compliance with conditions of 
the remedial action plan: 

.(ID The owner or operator failed in the application or during the 
remedial action plan issuance process to disclose fully all 
relevant facts. or the owner or operator misrepresented any 
relevant facts at the time: 

ill The department has determined that the activity authorized 
by the remedial action plan endangers human health or the 
environment and can only be remedied by modifying: or 
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!ID The owner or operator have notified the department (as 
reguired in the remedial action plan under subdivision c of 
subsection 12 of section 33-24-06-04) of a proposed transfer 
of a remedial action plan. 

b. Notwithstanding any other provision in this section. when the 
department reviews a remedial action plan for a land disposal 
facility under subsection 6. the department may modify the permit 
as necessary to assure that the facility continues to comply with 
the currently applicable reguirements in chapters 33-24-05 through 
33-24-07 . 

c. The department will not reevaluate the suitability of the facility 
location at the time of remedial action plan modification unless new 
information or standards indicate that a threat to human health 
or the environment exists that was unknown when the remedial 
action plan was issued. 

Revocation and reissuance of a remedial action plan. 

.a.. The department may revoke and reissue the final remedial action 
plan on the department's own initiative only if one or more reasons 
for revocation and reissuance exist. If one or more reasons 
do not exist. then the department will not modify or revoke and 
reissue the final remedial action plan. except at the reguest of the 
owner or operator. Reasons for modification or revocation and 
reissuance are the same as the reasons listed for remedial action 
plan modifications in paragraphs 5 through 8 of subdivision a of 
subsection 2 if the department determines that revocation and 
reissuance of the remedial action plan is appropriate. 

b. The department will not reevaluate the suitability of the facility 
location at the time of remedial action plan revocation and 
reissuance. unless new information or standards indicate that a 
threat to human health or the environment exists that was unknown 
when the remedial action plan was issued. 

4. Termination or denial of a renewal application of a remedial action 
plan. The department may terminate the final remedial action plan on 
the department's own initiative. or deny the renewal application for the 
same reasons as those listed for remedial action plan modifications 
in paragraphs 5 through 7 of subdivision a of subsection 2 if the 
department determines that termination of the remedial action plan or 
denial of the remedial action plan renewal application is appropriate. 

5. Administrative appeal of a decision to deny a modification, revocation 
and reissuance. or termination of a remedial action plan. 
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it. Any commenter on the modification. revocation and reissuance. 
or termination. or any person who participated in any hearing on 
these actions. may appeal the department's decision to approve 
a modification. revocation and reissuance. or termination of 
the remedial action plan. according to subsection 6 of section 
33-24-06-32. Any person who did not file comments or did not 
participate in any public hearing on the modification. revocation 
and reissuance. or termination may petition for administrative 
review only of the changes from the draft to the final remedial 
action plan decision. 

b. Any commenter on the modification, revocation and reissuance, or 
termination. or any person who participated in any hearing on these 
actions, may informally appeal the department's decision to deny a 
req~est for modification. revocation and reissuance. or termination 
to the department. Any person who did not file comments, or did not 
participate in any public hearing on the modification. revocation and 
reissuance, or termination may petition for administrative review 
only of the changes from the draft to the final remedial action plan 
decision. 

c. The process for informal appeals of remedial action plans is as 
follows: 

ill The person appealing the decision must send a letter to the 
department. The letter must briefly set forth the relevant facts. 

@ The department has sixty days after receiving the letter to act 
QD....it 

.Ql If the department does not take action on the letter within sixty 
days after receiving it. the appeal shall be considered denied . 

.cL This informal appeal is a prerequisite to seeking judicial review of 
these department actions. 

6. Expiration of a remedial action plan. Remedial action plans must be 
issued for a fixed term. not to exceed ten years. although they may 
be renewed upon approval by the department in fixed increments of 
no more than ten years. In addition. the department must review any 
remedial action plan for hazardous waste land disposal five years 
after the date of issuance or reissuance and the owner or operator 
or the department must follow the requirements for modifying the 
remedial action plan as necessary to assure that the owner or operator 
continues to comply with currently applicable requirements in Resource 
Conservation and Recovery Act sections 3004 and 3005. 

7. Renewal. Any facility with an effective remedial action plan shall 
submit a new application at least one hundred eighty days before the 
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expiration date of the effective remedial action plan unless permission 
for a later date has been granted by the department (the department 
shall not grant permission for applications to be submitted later than 
the expiration date of the existing remedial action plan). The owner 
or operator must follow the process for application and issuance of 
remedial action plans in sections 33-24-06-30 through 33-24-06-35. 

8. Continuance of an expiring remedial action plan. The conditions of an 
expired remedial action plan continue in force until the effective date of 
a new remedial action plan if: 

g._ The owner or operator has submitted a timely application which is 
a complete application for a new remedial action plan: and 

.b... The department. through no fault of the owner or operator. does 
not issue a new remedial action plan with an effective date on 
or before the expiration date of the previous remedial action plan 
(for example. when issuance is impractical due to time or resource 
constraints) or the denial of the remedial action plan application. 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-20.3-04. 23-20.3-05. 23-20.3-09 

33-24-06-34. Remedial action plan operations . 

.L Recordkeeping requirements. The owner or operator is reguired to 
keep records of: 

g._ All data used to complete remedial action plan applications and any 
supplemental information that the owner or operator submits for a 
period of at least three years from the date the application is signed: 
and 

b. Any operating records and other records the department reguires 
the owner or operator to maintain as a condition of the remedial 
action plan. 

2. Time period computation. 

a. Any time period scheduled to begin on the occurrence of an act or 
event must begin on the day after the act or event. (For example. 
if the remedial action plan specifies that the owner or operator 
must close a staging pile within one hundred eighty days after the 
operating term for that staging pile expires. and the operating term 
expires on June first. then June second counts as day one of the 
one hundred eighty days. and the owner or operator would have to 
complete closure by November twenty-eighth.) 
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Q.. Any time period scheduled to begin before the occurrence of an 
act or event must be computed so that the period ends on the day 
before the act or event. (For example. if the owner or operator 
is transferring ownership or operational control of the site. and 
transfers the remedial action plan to the new owner or operator. the 
new owner or operator must submit a revised remedial action plan 
application no later than ninety days before the scheduled change. 
Therefore. if the owner or operator plans to change ownership on 
January first. the new owner or operator must submit the revised 
remedial action plan application no later than October third. so that 
the ninetieth day would be December thirty-first.) 

c. If the final day of any time period falls on a weekend or legal 
holiday. the time period must be extended to the next working 
day. (For example. if the owner or operator wishes to appeal the 
department's decision to modify the remedial action plan. then the 
owner or operator must petition the department within thirty days 
after the department has issued the final remedial action plan 
decision. If the thirtieth day falls on Sunday. then the owner or 
operator may submit the appeal by the Monday after. If the thirtieth 
day falls on July fifth. then the owner or operator may submit the 
appeal by July fifth.) 

.d.:, Whenever a party or interested person has the right to or is 
reguired to act within a prescribed period after the service of notice 
or other paper upon them by mail. three days must be added to 
the prescribed term. (For example. if the owner or operator wishes 
to appeal the department's decision to modify the remedial action 
plan. then the owner or operator must petition the department 
within thirty days after the department has issued the final remedial 
action plan decision. However. if the department notifies the owner 
or operator of the decision by mail. then the owner or operator may 
have thirty-three days to petition the department.) 

3. Transfer of a remedial action plan to a new owner or operator . 

.9.:. An owner or operator may transfer the remedial action plan to a 
new owner or operator. provided the owner or operator follows the 
reguirements specified in the remedial action plan for modification 
to identify the new owner or operator. and incorporate any other 
necessary reguirements with prior approval of the department. 
These modifications do not constitute "significant" modifications for 
purposes of subsection 1 of section 33-24-05-33. The new owner 
or operator must submit a revised remedial action plan application 
no later than ninety days before the scheduled change along 
with a written agreement containing a specific date for transfer of 
remedial action plan responsibility between the owner or operator 
and the new owner or operator. 
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1:L When a transfer of ownership or operational control occurs. the 
owner or operator as the old owner or operator must comply 
with the applicable reguirements in sections 33-24-05-7 4 through 
33-24-05-88 until the new owner or operator has demonstrated 
compliance with the financial assurance reguirements. The new 
owner or operator must demonstrate compliance with sections 
33-24-05-74 through 33-24-05-88 within six months of the date 
of the change in ownership or operational control of the facility 
or remediation waste management site. When the new owner 
or operator demonstrates compliance with sections 33-24-05-7 4 
through 33-24-05-88 to the department. the department will notify 
the old owner or operator that that person no longer needs to 
comply with sections 33-24-05-7 4 through 33-24-05-88 as of the 
date of demonstration. 

4. Noncompliance and program reporting by the department. The 
department must report noncompliance with remedial action plans 
according to the provisions of section 33-24-06-15. 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-20.3-04. 23-20.3-05. 23-20.3-09 

33-24-06-35. Remedial action plans for offsite locations. For offsite 
locations: 

1.. The owner or operator may reguest a remedial action plan for 
remediation waste management activities at a location removed from 
the area where the remediation wastes originated if the owner or 
operator believes such a location would be more protective than the 
contaminated area or areas in close proximity. 

2. If the department determines that an alternative location. removed from 
the area where the remediation waste originated. is more protective 
than managing remediation waste at the area of contamination or areas 
in close proximity. then the department may approve a remedial action 
plan for this alternative location. 

3. The owner or operator must reguest the remedial action plan. and the 
department will approve or deny the remedial action plan. according 
to the procedures and requirements in sections 33-24-06-30 through 
33-24-06-35. 

4. A remedial action plan for an alternative location must also meet the 
following requirements. which the department must include in the 
remedial action plan for such locations: 

1196 



.§... The remedial action plan for the alternative location must be 
issued to the person responsible for the cleanup from which the 
remediation wastes originated: 

.tL The remedial action plan is subject to the expanded public 
participation requirements in sections 33-24-07-25 through 
33-24-07-27: and 

c. The remedial action plan is subject to the public notice 
requirements in subsection 3 of section 33-24-07-06. 

~ These alternative locations are remediation waste management sites 
and retain the following benefits of remediation waste management 
sites: 

a. Exclusion from facilitywide corrective action under section 
33-24-05-58: and 

b. Application of subsection 10 of section 33-24-05-01 in lieu of 
sections 33-24-05-02 through 33-24-05-36. 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-20.3-04. 23-20.3-05 

33-24-06-36. [Reserved] 

33-24-06-37. [Reserved] 

33-24-06-38. [Reserved] 

33-24-06-39. [Reserved] 

33-24-06-40. (Reserved] 

33-24-06-41. (Reserved] 

33-24-06-42. (Reserved] 

33-24-06-43. [Reserved] 

33-24-06-44. [Reserved] 

33-24-06-45. [Reserved] 

33-24-06-46. [Reserved] 

33-24-06-47. (Reserved] 
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~ 33-24-06-48. [Reserved] '~ 
$; 
l11 

''J 
:1 33-24-06-49. [Reserved] ) 
'~ 33-24-06-50. [Reserved] 'l 
' j 
;~ 33-24-06-51. [Reserved] 

',:'1 

.,~ 
1 33-24-06-52. [Reserved] 

,:f 
;:;) 

l 33-24-06-53. [Reserved] 
/~ 
.-.] 
,,~ 

-·; 33-24-06-54. [Reserved] 
j 
l 

33-24-06-55. [Reserved] 

33-24-06-56. [Reserved] 

33-24-06-51. [Reserved] 
l 

:! 33-24-06-58. [Reserved] 
::j 

l 
l 33-24-06-59. [Reserved] 

,1 
33-24-06-60. [Reserved] 

,, 
l! 
' !I 
'1 

[Reserved] -~ 33-24-06-61. ',{ 

,j 
,·1 

33-24-06-62. [Reserved] -/j 

·J 

::1 

33-24-06-63. [Reserved] {I 

;j ,, 
j 

33-24-06-64. [Reserved] ,:l 
~~ 

' •'•i 
.1 

33-24-06-65. [Reserved) 'j 

_:~1 
33-24-06-66. [Reserved] -~~ 

1 
"!} 33-24-06-61. [Reserved] 

-,i 33-24-06-68. [Reserved] 
~ 

33-24-06-69. [Reserved) 

'j 33-24-06-70. [Reserved] 

' 33-24-06-71. [Reserved] ] 

l 
] 
i 
I 

33-24-06-72. [Reserved] ] 
i1 
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33-24-06-73. (Reserved] 

33-24-06-7 4. [Reserved] 

33-24-06-75. (Reserved] 

33-24-06-76. (Reserved] 

33-24-06-77. [Reserved] 

33-24-06-78. [Reserved] 

33-24-06-79. [Reserved] 

33-24-06-80. [Reserved] 

33-24-06-81. (Reserved] 

33-24-06-82. (Reserved] 

33-24-06-83. [Reserved] 

33-24-06-84. (Reserved] 

33-24-06-85. (Reserved] 

33-24-06-86. [Reserved] 

33-24-06-87. (Reserved] 

33-24-06-88. [Reserved] 

33-24-06-89. [Reserved) 

33-24-06-90. (Reserved] 

33-24-06-91. (Reserved] 

33-24-06-92. [Reserved] 

33-24-06-93. (Reserved] 

33-24-06-94. [Reserved] 

33-24-06-95. [Reserved] 

33-24-06-96. [Reserved] 

33-24-06-97. [Reserved] 
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33-24-06-98. [Reserved] 

33-24-06-99. [Reserved] 

33-24-06-100. Options for incinerators and cement and lightweight 
aggregate kilns to minimize emissions from startup. shutdown, and 
malfunction events . 

.1.. Facilities with existing permits. 

a. Revisions to permit conditions after documenting compliance 
with maximum achievable control technology. The owner or 
operator of a hazardous waste permitted incinerator. cement kiln. 
or lightweight aggregate kiln may request that the department 
address permit conditions that minimize emissions from startup. 
shutdown. and malfunction events under any of the following 
options when requesting removal of permit conditions that 
are no longer applicable according to subsection 2 of section 
33-24-05-144 and subsection 2 of section 33-24-05-525: 

ill Retain relevant permit conditions. Under this option. the 
department will: 

.(a). Retain permit conditions that address releases during 
startup. shutdown. and malfunction events. including 
releases from emergency safety vents. as these events 
are defined in the facility's startup. shutdown. and 
malfunction plan required under 40 CFR 63.1206(c)(2): 
and 

.(bl Limit applicability of those permit conditions only 
to when the facility is operating under its startup, 
shutdown, and malfunction plan . 

.(2l Revise relevant permit conditions . 

.{al Under this option. the department will: 

ill Identify a subset of relevant existing permit 
requirements, or develop alternative permit 
requirements, that ensure emissions of toxic 
compounds are minimized from startup, 
shutdown, and malfunction events. including 
releases from emergency safety vents. based 
on review of information, including the source's 
startup. shutdown. and malfunction plan. design, 
and operating history. 
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L2J Retain or add these permit requirements to the 
permit to apply only when the facility is operating 
under its startup. shutdown. and malfunction plan . 

.Q;U Changes that may significantly increase emissions. 

ill The permittee must notify the department in 
writing of changes to the startup. shutdown. and 
malfunction plan or changes to the design of the 
source that may significantly increase emissions 
of toxic compounds from startup. shutdown. 
or malfunction events. including releases from 
emergency safety vents. The permittee must 
notify the department of such changes within five 
days of making such changes. The permittee 
must identify in the notification recommended 
revisions to permit conditions necessary as a 
result of the changes to ensure that emissions 
of toxic compounds are minimized during these 
events. 

L2J The department may revise permit conditions 
as a result of these changes to ensure that 
emissions of toxic compounds are minimized 
during startup. shutdown. or malfunction events. 
including releases from emergency safety vents 
either: 

.[g} Upon permit renewal. or. if warranted: or 

.[QJ By modifying the permit under subsection 1 
of section 33-24-06-12 or section 
33-24-06-14 . 

.@l Remove permit conditions. Under this option: 

.(g} The owner or operator must document that the startup. 
shutdown. and malfunction plan required under 40 CFR 
63. 1206(c)(2) has been approved by the department 
under 40 CFR 63. 1206(c)(2)(ii)(B): and 

.Q;U The department will remove permit conditions that 
are no longer applicable according to subsection 2 
of section 33-24-05-144 and subsection 2 of section 
33-24-05-525. 

b. Addressing permit conditions upon permit reissuance. The 
owner or operator of an incinerator. cement kiln. or lightweight 
aggregate kiln that has conducted a comprehensive performance 
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test and submitted to the department a notification of compliance 
documenting compliance with the standards of 40 CFR part 63. 
subpart EEE. may reguest in the application to reissue the permit 
for the combustion unit that the department control emissions 
from startup. shutdown. and malfunction events under any of the 
following options: 

ill Hazardous waste option A. Under this option. the department 
will: 

00 Include. in the permit. conditions that ensure 
compliance with subsections 1 and 3 of section 
33-24-05-149 or subdivision a of subsection 5 of 
section 33-24-05-527 and paragraph 3 of subdivision 
b of subsection 5 of section 33-24-05-527 to minimize 
emissions of toxic compounds from startup. shutdown. 
and malfunction events. including releases from 
emergency safety vents: and 

.(lll Specify that these permit reguirements apply only when 
the facility is operating under its startup. shutdown. and 
malfunction plan: or 

.{2l Hazardous waste option B. 

00 Under this option. the department will: 

I1J Include in the permit conditions that ensure 
emissions of toxic compounds are minimized 
from startup. shutdown. and malfunction events. 
including releases from emergency safety vents. 
based on review of information. including the 
source's startup. shutdown. and malfunction 
plan. design. and operating history: and 

I2l Specify that these permit requirements apply only 
when the facility is operating under its startup. 
shutdown, and malfunction plan . 

.(Ql Changes that may significantly increase emissions. 

Ill The permittee must notify the department in 
writing of changes to the startup. shutdown. and 
malfunction plan or changes to the design of the 
source that may significantly increase emissions 
of toxic compounds from startup. shutdown. 
or malfunction events. including releases from 
emergency safety vents. The permittee must 
notify the department of such changes within five 
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days of making such changes. The permittee 
must identify in the notification recommended 
revisions to permit conditions necessary as a 
result of the changes to· ensure that emissions 
of toxic compounds are minimized during these 
events. 

I2l The department may revise permit conditions 
as a result of these changes to ensure that 
emissions of toxic compounds are minimized 
during startup. shutdown. or malfunction events. 
including releases from emergency safety vents 
either: 

{gJ Upon permit renewal. or. if warranted: or 

IQ} By modifying the permit under subsection 1 
of section 33-24-06-12 or section 
33-24-06-14: or 

.@1 Clean Air Act option. Under this option: 

00 The owner or operator must document that the startup. 
shutdown. and malfunction plan reguired under 40 CFR 
63.1206(c)(2) has been approved by the department 
under 40 CFR 63.1206(c)(2)(ii)(B): and 

.(b). The department will omit from the permit conditions 
that are not applicable under subsection 2 of 
section 33-24-05-144 and subsection 2 of section 
33-24-05-525. 

2. Interim status facilities. 

2:. Interim status operations. In compliance with subsection 5 of 
section 33-24-06-16 and subsection 2 of section 33-24-05-525. 
the owner or operator of an incinerator. cement kiln. or lightweight 
aggregate kiln that is operating under the interim status standards 
of subsection 5 of section 33-24-06-16 or sections 33-24-05-201 
through 33-24-05-249 and sections 33-24-05-525 through 
33-24-05-549 may control emissions of toxic compounds during 
startup. shutdown. and malfunction events under either of the 
following options after conducting a comprehensive performance 
test and submitting to the department a notification of compliance 
documenting compliance with the standards of 40 CFR part 63. 
subpart EEE: 

ill Hazardous waste option. Under this option. the owner or 
operator continues to comply with the interim status emission 
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standards and operating requirements of subsection 5 of 
section 33-24-06-16 or sections 33-24-05-201 through 
33-24-05-249 and sections 33-24-05-525 through 
33-24-05-549 relevant to control of emissions from startup. 
shutdown. and malfunction events. Those standards and 
requirements apply only during startup. shutdown. and 
malfunction events: or 

.(2). Clean Air Act option. Under this option. the owner or 
operator is exempt from the interim status standards 
of subsection 5 of section 33-24-06-16 or sections 
33-24-05-201 through 33-24-05-249 and sections 
33-24-05-525 through 33-24-05-549 relevant to control of 
emissions of toxic compounds during startup. shutdown. and 
malfunction events upon submission of written notification 
and documentation to the department that the startup. 
shutdown. and malfunction plan required under 40 CFR 
63.1206(c)(2) has been approved by the department under 
40 CFR 63. 1206(c)(2)(ii)(B) . 

.Q.. Operations under a subsequent hazardous waste permit. When 
an owner or operator of an incinerator. cement kiln. or lightweight 
aggregate kiln that is operating under the interim status standards 
of subsection 5 of section 33-24-06-16 or sections 33-24-05-201 
through 33-24-05-249 and sections 33-24-05-525 through 
33-24-05-549 submits a hazardous waste permit application. 
the owner or operator may request that the department control 
emissions from startup. shutdown. and malfunction events under 
any of the options provided by paragraphs 1. 2. or 3 of subdivision b 
of subsection 1 of section 33-24-06-100. 

History: Effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03. 23-20.3-04. 23-20.3-05 
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A. 

B. 

Appendix I to Section 33-24-06-14-
Classification of Permit Modification (Continued) 

Modifications 

General Permit Provisions 

1. Administrative and informational changes. 

2. Correction of typographical errors. 

3. Equipment replacement or upgrading with functionally 
equivalent components (for example, pipes, valves, pumps, 
conveyors, controls). 

4. Changes in the frequency of or procedures for monitoring, 
reporting, sampling, or maintenance activities by the 
permittee: 

a. To provide for more frequent monitoring, reporting, 
sampling, or maintenance. 

b. Other changes. 

5. Schedule of compliance: 

a. Changes in interim compliance dates, with prior approval 
of the department. 

b. Extension of final compliance date. 

6. Changes in expiration date of permit to allow earlier permit 
termination, with prior approval of the department. 

7. Changes in ownership or operational control of a facility, 
provided the procedures of subsection 2 of section 
33-24-06-11 are followed. 

8. Changes to remove 12ermit conditions that are no longer 
ag12licable (for exam12le, because the standards ugon which 
they: are based are no longer ai2Qiicable to the facility:). 

General Facility Standards 

1. Changes to waste sampling or analysis methods: 

a. To conform with department guidance or regulations. 

b. To incorporate changes associated with F039 (multisource 
leachate) sampling or analysis methods. 

c. To incorporate changes associated with underlying 
hazardous constituents in ignitable or corrosive wastes. 

d. Other changes. 

2. Changes to analytical quality assurance/control plan: 

a. To conform with department guidance or regulations. 

b. Other changes. 

3. Changes in procedures for maintaining the operating record. 
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1 

1 

1 

1 

2 

11 

3 

11 

11 

11 

1 

1 

11 

1 

2 
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Modifications Class 

4. Changes in frequency or content of inspection schedules. 2 

5. Changes in the training plan: 

a. That affect the type or decrease the amount of training 2 
given to employees. 

b. Other changes. 1 

6. Contingency plan: 

a. Changes in emergency procedures (for example, spill or 2 
release response procedures). 

b. Replacement with functionally equivalent equipment, 1 
upgrade, or relocate emergency equipment listed. 

c. Removal of equipment from emergency equipment list. 2 

d. Changes in name, address, or telephone number of 1 
coordinators or other persons or agencies identified in 
the plan. 

7. Construction quality assurance plan: 

a. Changes that the CQA officer certifies in the operating 1 
record will provide equivalent or better certainty that the 
unit components meet the design specifications. 

b. Other changes. 2 

Note: When a permit modification (such as introduction of a new unit) 
requires a change in facility plans or other general facility standards, 
that change shall be reviewed under the same procedures as the 
permit modification. 

C. Ground Water Protection 

1. Changes to wells: 

a. Changes in the number, location, depth, or design of 
upgradient or downgradient wells of permitted ground 
water monitoring system. 

b. Replacement of an existing well that has been damaged 
or rendered inoperable, without change to location, 
design, or depth of the well. 

2. Changes in ground water sampling or analysis procedures or 
monitoring schedule, with prior approval of the department. 

3. Changes in statistical procedure for determining whether a 
statistically significant change in ground water quality between 
upgradient and downgradient wells has occurred, with prior 
approval of the department. 

4. Changes in point of compliance. 

1206 

2 

1 

11 

11 

12 



D. 

Modifications Class 

5. Changes in indicator parameters, hazardous constituents, or 
concentration limits (including ACLs): 

a. As specified in the ground water protection standard. 3 

b. As specified in the detection monitoring program. 2 

6. Changes to a detection monitoring program as required by 2 
subsection 8 of section 33-24-05-55, unless specified in this 
appendix. 

7. Compliance monitoring program: 

a. Addition of compliance monitoring program as required by 3 
subdivision d of subsection 7 of section 33-24-05-55 and 
section 33-24-05-56. 

b. Changes to a compliance monitoring program as required 2 
by subsection 10 of section 33-24-05-56, unless otherwise 
specified in this appendix. 

8. Corrective action program: 

a. Addition of a corrective action program as required by 3 

b. 

subdivision b of subsection 8 of section 33-24-05-56 and 
section 33-24-05-57. 

Changes to a corrective action program as required by 
subsection 8 of section 33-24-05-57, unless otherwise 
specified in this appendix. 

2 

Closure 

1. Changes to the closure plan: 

a. Changes in estimate of maximum extent of operations or 11 
maximum inventory of waste onsite at any time during 
the active life of the facility, with prior approval of the 
department. 

b. Changes in the closure schedule for any unit, changes in 11 
the final closure schedule for the facility, or extension of 
the closure period, with prior approval of the department. 

c. Changes in the expected year of final closure, where other 11 
permit conditions are not changed, with prior approval of 
the department. 

d. Changes in procedures for decontamination of facility 11 
equipment or structures, with prior approval of the 
department. 

e. Changes in approved closure plan resulting from 2 
unexpected events occurring during partial or final closure, 
unless otherwise specified in this appendix. 

2. Creation of a new landfill unit as part of closure. 3 
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Modifications 

3. Addition of the following new units to be used temporarily for 
closure activities: 

Class 

a. Surface impoundments. 3 

b. Incinerators. 3 

c. Waste piles that do not comply with subsection 3 of 3 
section 33-24-05-130. 

d. Waste piles that comply with subsection 3 of section 2 
33-24-05-130. 

e. Tanks or containers (other than specified below). 2 

f. Tanks used for neutralization, dewatering, phase 11 
separation, or component separation, with prior approval 
of the department. 

~ Staging piles. .2. 
E. Postclosure 

1. Changes in name, address, or telephone number of contact in 1 
postclosure plan. 

2. Extension of postclosure care period. 2 

3. Reduction in the postclosure care period. 3 

4. Changes to the expected year of final closure, where other 1 
permit conditions are not changed. 

5. Changes in postclosure plan necessitated by events occurring 2 
during the active life of the facility, including partial and final 
closure. 

F. Containers 

1. Modification or addition of container units: 

a. Resulting in greater than 25% increase in the facility's 3 
container storage capacity, except as provided in F(1)(c) 
and F(4)(a) below. 

b. Resulting in up to 25% increase in the facility's container 2 
storage capacity, except as provided in F(1)(c) and F(4)(a) 
below. 
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2. 

Modifications Class 

c. Or treatment processes necessary to treat wastes 11 
that are restricted from land disposal to meet some 
or all of the applicable treatment standards or to treat 
wastes to satisfy (in whole or in part) the standard of 
"use of practically available technology that yields the 
greatest environmental benefit" with prior approval of the 
department. This modification may also involve addition 
of new waste codes or narrative descriptions of wastes. It 
is not applicable to dioxin-containing wastes (F020, F021, 
F022, F023, F026, F027, and F028). 

a. Modification of a container unit without increasing the 2 
capacity of the unit. 

b. Addition of a roof to a container unit without alteration of 1 
the containment system. 

3. Storage of different wastes in containers, except as provided 
in F(4) below: 

a. That require additional or different management practices 3 
from those authorized in the permit. 

b. That do not require additional or different management 2 
practices from those authorized in the permit. 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or identified 
wastes. 

4. Storage or treatment of different wastes in containers: 

a. That require addition of units or change in treatment 1 
process or management standards, provided that the 
wastes are restricted from land disposal and are to be 
treated to meet some or all of the applicable treatment 
standards, or that are to be treated to satisfy (in whole 
or in part) the standard of "use of practically available 
technology that yields the greatest environmental benefit" 
contained in 40 CFR 268.8(a)(2)(ii) as contained in 
the most recent revised edition (July 1, 2003). This 
modification is not applicable to dioxin-containing wastes 
(F020, F021, F022, F023, F026, F027, and F028). 

b. That do not require the addition of units or a change in 11 

G. Tanks 

the treatment process or management standards, and 
provided that the units have previously received wastes of 
the same type (for example, incinerator scrubber water). 
This modification is not applicable to dioxin-containing 
wastes (F020, F021, F022, F023, F026, F027, and F028). 
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Modifications Class 

1. 

a. Modification or addition of tank units resulting in greater 3 
than 25% increase in the facility's tank capacity, except as 
provided in G(1)(c), G(1)(d), and G(1)(e) below. 

b. Modification or addition of tank units resulting in up to 25% 2 
increase in the facility's tank capacity, except as provided 
in G(1 )(d) and G(1 )(e) below. 

c. Addition of a new tank that will operate for more than 2 
90 days using any of the following physical or chemical 
treatment technologies: neutralization, dewatering, phase 
separation, or component separation. 

d. After prior approval of the department, addition of a new 11 
tank that will operate for up to 90 days using any of the 
following physical or chemical treatment technologies: 
neutralization, dewatering, phase separation, or 
component separation. 

e. Modification or addition of tank units or treatment 11 
processes necessary to treat wastes that are restricted 
from land disposal to meet some or all of the applicable 
treatment standards or to treat wastes to satisfy (in whole 
or in part) the standard of "use of practically available 
technology that yields the greatest environmental benefit" 
contained in 40 CFR 268.8(a)(2)(ii) as contained in the 
most recent revised edition (Jul~ 1, 2003), with prior 
approval of the department. This modification may also 
involve addition of new waste codes. It is not applicable to 
dioxin-containing wastes (F020, F021, F022, F023, F026, 
F027, and F028). 

2. Modification of a tank unit or secondary containment system 2 
without increasing the capacity of the unit. 

3. Replacement of a tank with a tank that meets the same design 1 
standards and has a capacity within +/- 10% of the replaced 
tank provided: 

a. The capacity difference is no more than 1,500 gallons; 

b. The facility's permitted tank capacity is not increased; and 

c. The replacement tank meets the same conditions in the 
permit. 

4. Modification of a tank management practice. 2 

5. Management of different wastes in tanks: 
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Modifications Class 

a. That require additional or different management practices, 3 
tank design, different fire protection specifications, or 
significantly different tank treatment process from that 
authorized in the permit, except as provided in G(S)(c) 
below. 

b. That do not require additional or different management 2 
practices, tank design, different fire protection 
specifications, or significantly different tank treatment 
process than authorized in the permit, except as provided 
in G(S)(d). 

c. That require addition of units or change in treatment 11 
processes or management standards, provided that the 
wastes are restricted from land disposal and are to be 
treated to meet some or all of the applicable treatment 
standards or that are to be treated to satisfy (in whole 
or in part) the standard of "use of practically available 
technology that yields the greatest environmental benefit" 
contained in 40 CFR 268.8(a)(2)(ii) as contained in 
the most recent revised edition (July 1. 2003). The 
modification is not applicable to dioxin-containing wastes 
(F020, F021, F022, F023, F026, F027, and F028). 

d. That do not require the addition of units or a change in 1 
the treatment process or management standards, and 
provided that the units have previously received wastes of 
the same type (for example, incinerator scrubber water). 
This modification is not applicable to dioxin-containing 
wastes (F020, F021, F022, F023, F026, F027, and F028). 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or identified 
wastes. 

H. Surface Impoundments 

1. Modification or addition of surface impoundment units that 3 

2. 

3. 

4. 

5. 

result in increasing the facility's surface impoundment storage 
or treatment capacity. 

Replacement of a surface impoundment unit. 3 

Modification of a surface impoundment unit without increasing 2 
the facility's surface impoundment storage or treatment 
capacity and without modifying the unit's liner, leak detection 
system, or leachate collection system. 

Modification of a surface impoundment management practice. 2 

Treatment, storage, or disposal of different wastes in surface 
impoundments: 
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Modifications Class 

a. That require additional or different management practices 3 
or different design of the liner or leak detection system 
than authorized in the permit. 

b. That do not require additional or different management 2 
practices or different design of the liner or leak detection 
system than authorized in the permit. 

c. That are wastes restricted from land disposal that meet 1 
the applicable treatment standards or that are treated 
to satisfy the standard of "use of practically available 
technology that yields the greatest environmental benefit" 
contained in 40 CFR 268.8(a)(2)(ii) as contained in 
the most recent revised edition (July 1. 2003), and 
provided that the unit meets the minimum technological 
requirements stated in subdivision b of subsection 8 of 
section 33-24-05-254. This modification is not applicable 
to dioxin-containing wastes (F020, F021, F022, F023, 
F026, F027, and F028. 

d. That are residues from wastewaster treatment or 1 
incineration, provided that disposal occurs in a unit that 
meets the minimum technological requirements stated in 
subdivision b of subsection 8 of section 33-24-05-254, 
and provided further that the surface impoundment has 
previously received wastes of the same type (for example, 
incinerator scrubber water). This modification is not 
applicable to dioxin-containing wastes (F020, F021, F022, 
F023, F026, F027, and F028). 

6. Modifications of unconstructed units to comply with 11 
subsection 3 of section 33-24-05-116, section 33-24-05-123, 
section 33-24-05-124, and subsection 4 of section 
33-24-05-117. 

7. Changes in response action plan: 

a. Increase in action leakage rate. 3 

b. Change in a specific response reducing its frequency or 3 
effectiveness. 

c. Other changes. 2 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or identified 
wastes. 

I. Enclosed Waste Piles. For all waste piles except those complying 
with subsection 3 of section 33-24-05-130, modifications are 
treated the same as for a landfill. The following modifications 
are applicable only to waste piles complying with subsection 3 
of section 33-24-05-130. 
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Modifications Class 

1. Modification or addition of waste pile units: 

a. Resulting in greater than 25% increase in the facility's 3 
waste pile storage or treatment capacity. 

b. Resulting in up to 25% increase in the facility's waste pile 2 
storage or treatment capacity. 

2. Modification of waste pile unit without increasing the capacity 2 
of the unit. 

3. Replacement of a waste pile unit with another waste pile unit 1 
of the same design and capacity and meeting all waste pile 
conditions in the permit. 

4. Modification of a waste pile management practice. 2 

5. Storage or treatment of different wastes in waste piles: 

a. That require additional or different management practices 3 
or different design of the unit. 

b. That do not require additional or different management 2 
practices or different design of the unit. 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or 
identified wastes. 

6. Conversion of an enclosed waste pile to a containment 2 
building unit. 

J. Landfills and Unenclosed Waste Piles 

1. Modification or addition of landfill units that result in increasing 3 
the facility's disposal capacity. 

2. Replacement of a landfill. 3 

3. Addition or modification of a liner, leachate collection system, 3 
leachate detection system, runoff control, or final cover 
system. 

4. Modification of a landfill unit without changing a liner, leachate 2 
collection system, leachate detection system, runoff control, 
or final cover system. 

5. Modification of a landfill management practice. 2 

6. Landfill different wastes: 

a. That require additional or different management practices; 3 
or different design of the liner, leachate collection system, 
or leachate detection system. 

b. That do not require additional or different management 2 
practices; or different design of the liner, leachate 
collection system, or leachate detection system. 
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Modifications Class 

c. That are wastes restricted from land disposal that meet 1 
the applicable treatment standards or that are treated 
to satisfy the standard of "use of practically available 
technology that yields the greatest environmental benefit" 
contained in 40 CFR 268.8(a)(2)(ii) as contained in the 
most recent revised edition (July 1. 2003), and provided 
that the landfill unit meets the minimum technological 
requirements stated in subdivision b of subsection 8 of 
section 33-24-05-254. This modification is not applicable 
to dioxin-containing wastes (F020, F021, F022, F023, 
F026, F027, and F028). 

d. That are residues from wastewater treatment or 1 
incineration, provided that disposal occurs in a landfill 
unit that meets the minimum technological requirements 
stated in subdivision b of subsection 8 of section 
33-24-05-254, and provided further that the landfill has 
previously received wastes of the same type (for example, 
incinerator ash). This modification is not applicable to 
dioxin-containing wastes (F020, F021, F022, F023, F026, 
F027, and F028). 

7. Modifications of unconstructed units to comply with 11 
subsection 3 of section 33-24-05-131, section 33-24-05-137, 
section 33-24-05-138, subsection 3 of section 33-24-05-132, 
subsection 3 of section 33-24-05-177, section 33-24-05-187, 
subsection 3 of section 33-24-05-178, and section 
33-24-05-188. 

8. Changes in response action plan: 

a. Increase in action leakage rate. 3 

b. Change in a specific response reducing its frequency or 3 
effectiveness. 

c. Other changes. 2 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or identified 
wastes. 

K. Land Treatment 

1. Lateral expansion of or other modification of a land treatment 3 
unit to increase areal extent. 

2. Modification of run-on control system. 2 

3. Modify runoff control system. 3 

4. Other modifications of land treatment unit component 2 
specifications or standards required in permit. 

5. Management of different wastes in land treatment units: 
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Modifications Class 

a. That require a change in permit operating conditions or 3 
unit design specifications. 

b. That do not require a change in permit operating 2 
conditions or unit design specifications. 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or 
identified wastes. 

6. Modification of a land treatment unit management practice to: 

a. Increase rate or change method of waste application. 3 

b. Decrease rate of waste application. 1 

7. Modification of a land treatment unit management practice to 2 
change measures of pH or moisture content, or to enhance 
microbial or chemical reactions. 

8. Modification of a land treatment unit management practice to 3 
grow food chain crops, to add to or replace existing permitted 
crops with different food chain crops, or to modify operating 
plans for distribution of animal feeds resulting from such crops. 

9. Modification of operating practice due to detection of releases 3 
from the land treatment unit pursuant to subdivision b of 
subsection 7 of section 33-24-05-165. 

10. Changes in the unsaturated zone monitoring system, resulting 3 
in a change to the location, depth, number of sampling points, 
or which replace unsaturated zone monitoring devices or 
components of devices with devices or components that have 
specifications different from permit requirements. 

11. Changes in the unsaturated zone monitoring system that 2 
do not result in a change to the location, depth, number of 
sampling points, or that which replace unsaturated zone 
monitoring devices or components of devices with devices 
or components having specifications different from permit 
requirements. 

12. Changes in background values for hazardous constituents in 2 
soil and soil-pore liquid. 

13. Changes in sampling, analysis, or statistical procedure. 2 

14. Changes in land treatment demonstration program prior to 2 
or during the demonstration. 

15. Changes in any condition specified in the permit for a 11 
land treatment unit to reflect results of the land treatment 
demonstration, provided performance standards are met, and 
the department's prior approval has been received. 
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Modifications 

16. Changes to allow a second land treatment demonstration 
to be conducted when the results of the first demonstration 
have not shown the conditions under which the wastes can 
be treated completely, provided the conditions for the second 
demonstration are substantially the same as the conditions for 
the first demonstration and have received the prior approval 
of the department. 

17. Changes to allow a second land treatment demonstration 
to be conducted when the results of the first demonstration 
have not shown the conditions under which the wastes can 
be treated completely, where the conditions for the second 
demonstration are not substantially the same as the conditions 
for the first demonstration. 

18. Changes in vegetative cover requirements for closure. 

L. Incinerators, Boilers, and Industrial Furnaces: 

Class 

3 

2 

1. Changes to increase by more than 25% any of the following 3 
limits authorized in the permit: A thermal feed rate limit, a 
feedstream feed rate limit, a chlorine/chloride feed rate limit, a 
metal feed rate limit, or an ash feed rate limit. The department 
will require a new trial burn to substantiate compliance with the 
regulatory performance standards unless this demonstration 
can be made through other means. 

2. Changes to increase by up to 25% any of the following 2 
limits authorized in the permit: A thermal feed rate limit, a 
feedstream feed rate limit, a chlorine/chloride feed rate limit, a 
metal feed rate limit, or an ash feed rate limit. The department 
will require a new trial burn to substantiate compliance with the 
regulatory performance standards unless this demonstration 
can be made through other means. 

3. Modification of an incinerator, boiler, or industrial furnace 3 
unit by changing the internal size or geometry of the primary 
or secondary combustion units, by adding a primary or 
secondary combustion unit, by substantially changing the 
design of any component used to remove hydrogen chloride 
and chlorine metals, or particulate from the combustion 
gases, or by changing other features of the incinerator, boiler, 
or industrial furnace that could affect its capability to meet 
the regulatory performance standards. The department will 
require a new trial burn to substantiate compliance with the 
regulatory performance standards unless this demonstration 
can be made through other means. 
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4. 

5. 

Modifications 

Modification of an incinerator, boiler, or industrial furnace 
unit in a manner that would not likely affect the capability of 
the unit to meet the regulatory performance standards but 
which would change the operating conditions or monitoring 
requirements specified in the permit. The department may 
require a new trial burn to demonstrate compliance with the 
regulatory performance standards. 

Operating requirements: 

a. Modification of the limits specified in the permit for 
minimum or maximum combustion gas temperature, 
minimum combustion gas residence time, oxygen 
concentration in the secondary combustion chamber, flue 
gas carbon monoxide and hydrocarbon concentration, 
maximum temperature at the inlet to the particulate 
matter emission control system, or operating parameters 
for the air pollution control system. The department 
will require a new trial burn to substantiate compliance 
with the regulatory performance standards unless this 
demonstration can be made through other means. 

Class 

2 

3 

b. Modification of any stack gas emission limits specified in 3 
the permit, or modification of any conditions in the permit 
concerning emergency shutdown or automatic waste feed 
cutoff procedures or controls. 

c. Modification of any other operating condition or any 2 
inspection or recordkeeping requirement specified in the 
permit. 

6. Burning different wastes: 

a. If the waste contains a POHC that is more difficult to burn 3 
than authorized by the permit or if burning of the waste 
requires compliance with different regulatory performance 
standards than specified in the permit. The department 
will require a new trial burn to substantiate compliance 
with the regulatory performance standards unless this 
demonstration can be made through other means. 

b. If the waste does not contain a POHC that is more difficult 2 
to burn than authorized by the permit and if burning of 
the waste does not require compliance with different 
regulatory performance standards than specified in the 
permit. 

Note: See subsection 7 of section 33-24-06-14 for modification 
procedures to be used for the management of newly listed or identified 
wastes. 

7. Shakedown and trial burn: 
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Modifications Class 

a. Modification of the trial burn plan or any of the permit 2 
conditions applicable during the shakedown period for 
determining operational readiness after construction, the 
trial burn period, or the period immediately following the 
trial burn. 

b. Authorization of up to an additional 720 hours of waste 11 
burning during the shakedown period for determining 
operational readiness after construction, with the prior 
approval of the department. 

c. Changes in the operating requirements set in the permit 11 
for conducting a trial burn, provided the change is minor 
and has received the prior approval of the department. 

d. Changes in the ranges of the operating requirements set 11 
in the permit to reflect the results of the trial burn, provided 
the change is minor and has received the prior approval of 
the department. 

8. Substitution of an alternative type of nonhazardous waste fuel 1 
that is not specified in the permit. 

9. Technology changes needed to m~et standards under 40 11 
CER Qart 63 (§UbQart J;EE--national emission standards for 
hazardous air QOIIutants from hazardous waste combustors), 
Qrovide the Qrocedures of subsection 10 of section 
33-24-06-14 are followed. 

M. Containment Buildings 

1. Modification or addition of containment building units: 

a. Resulting in greater than 25% increase in the facility's 3 
containment building storage or treatment capacity. 

b. Resulting in up to 25% increase in the facility's 2 
containment building storage or treatment capacity. 

2. Modification of a containment building unit or secondary 2 
containment system without increasing the capacity of the unit. 

3. Replacement of a containment building with a containment 
building that meets the same design standards provided: 

a. The unit capacity is not increased. 1 

b. The replacement containment building meets the same 1 
conditions in the permit. 

4. Modification of a containment building management practice. 2 

5. Storage or treatment of different wastes in containment 
buildings: 

a. That require additional or different management practices. 3 
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Modifications Class 

b. That do not require additional or different management 2 
practices. 

N. Corrective Action 

1. Approval of a corrective action management unit pursuant to 3 
section 33-24-05-552. 

2. Approval of a temporary unit or time extension for a temporary 2 
unit pursuant to section 33-24-05-553. 

3. Approval of a staging pile or staging pile operating term 2. 
extension pursuant to section 33-24-05-554. 

FOOTNOTE: 1Ciass 1 modifications requiring prior department approval. 
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CHAPTER 33-24-07 

33-24-07-03. Modification, revocation and reissuance, or termination 
of permits. 

1. Permits may be modified, revoked and reissued, or terminated either at 
the request of any interested person {including the permittee) or upon 
the department's initiative. However, permits may only be modified, 
revoked and reissued, or terminated by the department for the reasons 
specified in section 33-24-06-12 or 33-24-06-13. All requests shall be 
in writing and shall contain facts or reasons supporting the request. 

2. If the department decides the request is not justified, the department 
shall send the requester a brief written response giving a reason for 
the decision. Denials of requests for modification, revocation and 
reissuance, or termination are not subject to public notice, comments, 
or hearings. Denials by the department may be informally appealed 
to the department by letter briefly setting forth the relevant facts. The 
department may then begin modification, revocation and reissuance, 
or termination proceedings under subsection 3. The appeal shall be 
considered denied if the department takes no action on the letter within 
sixty days after receiving it. 

3. Requirements to modify or revoke. 

a. lfthe department tentatively decides to modify, termiRate, or revoke 
and reissue a permit under section 33-24-06-12 and subsection 3 
of section 33-24-06-14, the department shall prepare a draft permit 
under section 33-24-07-04 incorporating the proposed changes. 
The department may request additional information and, in the 
case of a modified permit, may require the submission of an 
updated permit application. In the case of revoked and reissued 
permits, the department shall require the submission of a new 
application. 

b. In a permit modification under this section, only those conditions to 
be modified shall be reopened when a new draft permit is prepared. 
All other aspects of the existing permit shall remain in effect for 
the duration of the unmodified permit. When a permit is revoked 
and reissued under this section, the entire permit is reopened just 
as if the permit had expired and was being reissued. During any 
revocation and reissuance proceeding, the permittee shall comply 
with all conditions of the existing permit until a new final permit is 
reissued. 

c. "Class 1 and 2 modifications" as defined in section 33-24-06-14 are 
not subject to the requirements of this section. 
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4. If the department tentatively decides to terminate a permit under 
section 33-24-06-13, the department shall issue a notice of intent 
to terminate. A notice of intent to terminate is a type of draft permit 
which follows the same procedures as any draft permit prepared under 
section 33-24-07-04. 

History: Effective January 1, 1984; amended effective December 1, 1988; 
January 1, 1994: December 1, 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-07-06. Public notice of permit actions and public comment 
period. 

1. Scope. 

a. The department shall give public notice that the following actions 
have occurred: 

(1) A permit application has been tentatively denied under 
subsection 2 of section 33-24-07-04. 

(2) A draft permit has been prepared under subsection 3 of 
section 33-24-07-04. 

(3) A hearing has been scheduled under section 33-24-07-08. 

(4) An appeal has been granted under subsection 3 of section 
33-24-07-14. 

b. No public notice is required when a request for permit modification, 
revocation and reissuance, or termination is denied under 
subsection 2 of section 33-24-07-03. Written notice of that denial 
must be given to the requester and to the permittee. 

c. Public notices may describe more than one permit or permit action. 

2. Timing. 

a. Public notice of the preparation of a draft permit (including a notice 
of intent to deny a permit application) required under subsection 1 
must allow at least forty-five days for public comment. 

b. Public notice of a public hearing must be given at least thirty days 
before the hearing. (Public notice of the hearing may be given at the 
same time as public notice of the draft permit and the two notices 
may be combined.) 
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3. Methods. Public notice of activities described in subdivision a of 
subsection 1 must be given by the following methods: 

a. By mailing a copy of a notice to the following persons (any person 
otherwise entitled to receive notice under this subsection may 
waive that person's rights to receive notice for any classes and 
categories of permits): 

(1) The applicant. 

(2) Any other agency which the department knows has issued 
or is required to issue permits for the same facility or activity, 
including the environmental protection agency. 

(3) Federal and state agencies with jurisdiction over fish, 
shellfish, and wildlife resources, the advisory council on 
historic preservation, state historic preservation officers, and 
other appropriate government authorities, including other 
affected states. 

(4) Persons on a mailing list developed by: 

(a) Including those who request in writing to be on the list; 

(b) Soliciting persons for "area lists" from participants in 
past permit proceedings in that area; and 

(c) Notifying the public of the opportunity to be put on 
the mailing list through periodic publication in the 
public press and in such publications as regional and 
state funded state-funded newsletters, environmental 
bulletins, or state law journals. (The department may 
update the mailing list from time to time by requesting 
written indication of continued interest from those listed. 
The department may delete from the list the name of 
any person who fails to respond to such a request.) 

.(§}. To an~ unit of local government having jurisdiction over the 
area where the facility is proposed to be located. 

@ To each state agenc~ having an~ authority under state law 
with respect to construction or operation of such facility. 

b. This notice must comply with subsection 8 of North Dakota Century 
Code section 23-20.3-05 and must be in a manner constituting legal 
notice to the public under state law. 

c. Any other method reasonably calculated to give actual notice of 
the action in question to the persons potentially affected by it, 
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4. 

5. 

including press releases or any other form or medium to elicit 
public participation. 

Contents. 

a. All public notices. All public notices issued under this chapter must 
contain the following minimum information: 

(1) Name and address of the office processing the permit action 
for which notice is being given. 

(2) Name and address of the permittee or permit applicant and, 
if different, of the facility or activity regulated by the permit. 

(3) A brief description of the business conducted at the facility or 
activity described in the permit application or the draft permit. 

(4) Name, address, and telephone number of a person from 
whom interested persons may obtain further information, 
including copies of the draft permit, fact sheet, and the 
application. 

(5) A brief description of the comment procedures required by 
sections 33-24-07-07 and 33-24-07-08 and the time and 
place of any hearing that will be held, including a statement 
of procedures to request a hearing (unless a hearing has 
already been scheduled) and other procedures by which the 
public may participate in the final permit decision. 

(6) Any additional information considered necessary or proper. 

b. Public notices for hearings. In addition to the general public notice 
described in subdivision a, the public notice of a hearing under 
section 33-24-07-08 must contain the following information: 

(1) Reference to the date of previous public notices relating to 
the permit. 

(2) Date, time, and place of the hearing. 

(3) A brief description of the nature and purpose of the hearing, 
including the applicable rules and procedures. 

Distribution of copies. In addition to the general public notice 
described in subdivision a of subsection 4, all persons identified in 
paragraphs 1, 2, and 3 of subdivision a of subsection 3 must be mailed 
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a copy of the fact sheet, the permit application (if any), and the draft 
permit (if any). 

History: Effective January 1, 1984: amended effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-07-25. Preapplication public meeting and notice. 

1. Applicability. The requirements of this section apply to all hazardous 
waste part B applications seeking initial permits for hazardous waste 
management units. The requirements of this section also apply to 
hazardous waste part B applications seeking renewal of permits for 
such units, where the renewal application is proposing a significant 
change in facility operations. For the purposes of this section, a 
"significant change" is any change that would qualify as a class 3 
permit modification under section 33-24-06-14. The requirements 
of this section do not apply to permit modifications under section 
33-24-06-14 or to applications that are submitted for the sole purpose 
of conducting postclosure activities or postclosure activities and 
corrective action at a facility. 

2. Prior to the submission of a part B hazardous waste permit application 
for a facility, the applicant must hold at least one meeting with the 
public in order to solicit questions from the community and inform the 
community of proposed hazardous waste management activities. The 
applicant shall post a sign-in sheet or otherwise provide a voluntary 
opportunity for attendees to provide their names and addresses. 

3. The applicant shall submit a summary of the meeting, along with the list 
of attendees and their addresses developed under subsection 2, and 
copies of any written comments or materials submitted at the meeting, 
to the department as a part of the part B application, in accordance with 
subsection 2 of section 33 24 06 14 33-24-06-17. 

4. The applicant shall provide public notice of the preapplication meeting at 
least thirty days prior to the meeting. The applicant shall maintain, and 
provide to the department upon request, documentation of the notice. 

a. The applicant shall provide public notice in all of the following forms: 

(1) A newspaper advertisement. The applicant shall publish 
a notice, fulfilling the requirements in subdivision b, in a 
newspaper of general circulation in the county or equivalent 
jurisdiction that hosts the proposed location of the facility. In 
addition, the department shall instruct the applicant to publish 
the notice in newspapers of general circulation in adjacent 
counties or equivalent jurisdictions, where the department 
determines that such publication is necessary to inform the 
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affected public. The notice must be published as a display 
advertisement. 

(2) A visible and accessible sign. The applicant shall post a 
notice on a clearly marked sign at or near the facility, fulfilling 
the requirements in subdivision b. If the applicant places 
the sign on the facility property, then the sign must be large 
enough to be readable from the nearest point where the 
public would pass by the site. 

(3) A broadcast media announcement. The applicant shall 
broadcast a notice, fulfilling the requirements in subdivision b, 
at least once on at least one local radio station or television 
station. The applicant may employ another medium with 
prior approval of the department. 

(4) A notice to the department. The applicant shall send a 
copy of the newspaper notice to the department and to 
the appropriate units of state and local government, in 
accordance with subdivision b of subsection 3 of section 
33-24-07-06. 

b. The notices required under subdivision a must include: 

(1) The date, time, and location of the meeting; 

(2) A brief description of the purpose of the meeting; 

(3) A brief description of the facility and proposed operations, 
including the address or a map (for example, a sketched or 
copied street map) of the facility location; 

(4) A statement encouraging people to contact the facility at least 
seventy-two hours before the meeting if they need special 
access to participate in the meeting; and 

(5) The name, address, and telephone number of a contact 
person for the applicant. 

History: Effective July 1, 1997: amended effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 

33-24-07-26. Public notice requirements at the application stage. 

1. Applicability. The requirements of this section apply to all hazardous 
waste part B applications seeking initial permits for hazardous waste 
management units. The requirements of this section also apply to 
hazardous waste part B applications seeking renewal of permits 
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for such units under section 33-24-06-02. The requirements of this 
section do not apply to permit modifications under section 33-24-06-14 
or permit applications submitted for the sole purpose of conducting 
postclosure activities or postclosure activities and corrective action at 
a facility. 

2. Notification at application submittal. 

a. The department shall provide public notice as set forth in 
paragraph 4 of subdivision a of subsection 3 of section 
33-24-07-06, and notice to appropriate units of state and local 
government as set forth in subdivision b of subsection 3 of section 
33-24-07-06, that a part B permit application has been submitted 
to the department and is available for review. 

b. The notice must be published within a reasonable period of time 
after the application is received by the department. The notice must 
include: 

(1) The name and telephone number of the applicant's contact 
person; 

(2) The name and telephone number of the department's contact 
office, and a mailing address to which information, opinions, 
and inquiries may be directed throughout the permit review 
process; 

(3) An address to which people can write in order to be put on 
the facility mailing list; 

(4) The location where copies of the permit application and any 
supporting documents can be viewed and copied; 

(5) A brief description of the facility and proposed operations, 
including the address or a map (for example, a sketched or 
copied street map) of the facility location on the front page of 
the notice; and 

(6) The date that the application was submitted. 

3. Concurrent with the notice required under subsection 2, the department 
must place the permit application and any supporting documents in a 
location accessible to the public in the vicinity of the facility or at the 
department's office. 

History: Effective July 1, 1997: amended effective December 1. 2003. 
General Authority: NDCC 23-20.3-03 
Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-05 
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JANUARY 2004 

CHAPTER 33-06-05 

33-06-05-01. Requirements. 

1. Definitions. As used in this section: 

a. "Age-appropriate immunizations" refers to the vaccines a child 
should receive based on age and previous immunization history 
as recommended by the advisory committee on immunization 
practices of the United States department of health and human 
services and outlined by the North Dakota immunization schedule. 

b. "Beliefs" as used in subsection 3 of North Dakota Century Code 
section 23-07-17.1 means sincerely held religious, philosophical, 
or moral beliefs which are not a pretense for avoiding legal 
requirements. 

c. "Institution" includes all early childhood facilities, head start 
programs, preschool educational facilities, public and private 
kindergartens, and elementary and high schools operating in 
North Dakota. 

d. "Institutional authority" means anyone designated by the governing 
body of an institution. 

2. Minimum requirements. 

a. Minimum requirements for children attending early childhood 
facilities, head start programs, and preschool educational facilities 
shall be age-appropriate immunizations against diphtheria, 
pertussis, tetanus, poliomyelitis, measles, mumps, and rubella. 
Each child must also be adequately immunized for haemophilus 
influenzae type B disease at the age-appropriate schedule 
recommended by the state department of health. Effective 
January 1. 2004. each child must be adequately immunized 
against varicella (chickenpox) disease according to the advisory 
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committee on immunization practices (ACIP). unless there is 
a reliable history of varicella (chickenpox) disease. medical. 
or "beliefs" exemption. In the case of a child with a history of 
chickenpox disease or other exemption. an exemption form should 
be signed by the child's physician or parent or guardian. 

b. Minimum requirements for children attending kindergartens 
and elementary and high schools shall be age-appropriate 
immunizations against diphtheria, pertussis, tetanus, poliomyelitis, 
measles, mumps, and rubella. A second dose of measles, 
mumps, and rubella (MMR) vaccine is required for children who 
entered kindergarten or first grade in the 1992-93 school year. 
Each subsequent year, the next higher grade will be included in 
the second dose immunization requirement so those students 
transferring into North Dakota schools are added to the MMR 
immunization cohort. 

c. Effective with the 2000-01 school year, in addition to the 
immunizations previously mentioned, a student must complete 
the hepatitis B vaccine series prior to entry into kindergarten or 
first grade if the student's school does not have a kindergarten. 
Each subsequent year, the next higher grade will be included 
in the hepatitis B immunization requirement so those students 
transferring into North Dakota schools are added to the hepatitis B 
immunization cohort. 

d. Effective with the 2004-05 school year, in addition to the 
immunizations previously mentioned. a student must receive 
the varicella (chickenpox) vaccine before being admitted into any 
kindergarten or first grade if the student's school does not have 
a kindergarten. Each subseguent year. the next higher grade will 
be included in the varicella immunization reguirement so those 
students transferring into North Dakota schools are added to the 
varicella immunization cohort. A child with a reliable history of 
chickenpox disease or who has a medical or "beliefs" exemption 
is exempt from the above reguirement. A physician or parent or 
guardian must sign an exemption form stating that the child has 
had chickenpox disease or has a medical or "beliefs" exemption. 
The exemption form must be kept on file with the immunization 
records at the child's school. 

3. Record keeping and reporting. Records and reports requested by the 
state department of health shall be completed and submitted to the state 
department of health. 

a. Certificates of immunization or other official proof of immunization 
must be presented to the designated institutional authority before 
any child is admitted to an institution. The parent or guardian of 
a child claiming a medical or belief exemption shall present an 
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appropriately signed statement of exemption to the designated 
institutional authority. Proof of immunization or the statement 
of exemption must be maintained by the child's school or early 
childhood facility. 

b. The school or early childhood facility immunization summary report 
must be submitted to the state department of health by November 
first of each year or such other annual date as the department may 
designate. 

4. Appointment of an institutional authority. 

a. An institutional authority shall be appointed for each institution by 
its governing board or authorized personnel. The authority must be 
an employee of such institution. 

b. The name of the designated institutional authority, the institution, 
address, and telephone number shall be submitted to the 
appropriate governing state department by July first of each year. 

5. Provisional admission • Exclusion. Any child admitted to school 
or early childhood facility under the provision that such child is in the 
process of receiving the required immunizations shall be required to 
receive the immunizations according to the recommended schedule 
set forth by the state department of health. Any child not adhering 
to the recommended schedule shall provide proof of immunization 
or a certificate of immunization within thirty days of enrollment or be 
excluded from school or early childhood facility. 

History: Amended effective November 1, 1979; September 1, 1991; January 1, 
1998; February 1, 2000: January 1. 2004. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-07-17.1 
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MARCH 2004 

CHAPTER 45-03-15 

45-03-15-01. Accounting practices and procedures. Every insurance 
company doing business in this state shall file with the commissioner, pursuant 
to North Dakota Century Code section 26.1-03-07, the appropriate national 
association of insurance commissioners annual statement blank, prepared in 
accordance with the national association of insurance commissioners instructions 
handbook and following the accounting procedures and practices prescribed 
by the as of March 2004- 2003 version of the national association of insurance 
commissioners accounting practices and procedures manual for property and 
casualty and life and health insurance. 

History: Effective January 1, 1992; amended effective January 1, 2000; 
December 1, 2001: March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1 

45-03-15-02. Reporting of financial information. Every insurance 
company licensed to do business in this state shall transmit to the commissioner 
and to the national association of insurance commissioners its most recent financial 
statements compiled on a quarterly basis, within forty-five days following the 
calendar quarters ending March thirty-first, June thirtieth, and September thirtieth. 
The financial statements must be prepared and filed in the form prescribed by 
the commissioner and in accordance with the national association of insurance 
commissioners instructions handbook and following the accounting procedures 
and practices prescribed by the as of March 2004- 2003 version of the national 
association of insurance commissioners accounting practices and procedures 
manual for property and casualty and life and health insurance. The commissioner 
may exempt any company or category or class of companies from the filing 
requirement. 

History: Effective January 1, 1992; amended effective January 1 , 2000; 
December 1, 2001: March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02-03,26.1-03-07,26.1-03-11.1 
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CHAPTER 45-03-19 

45-03-19-01. Scope. This chapter applies to all life insurance companies 
and fraternal benefit societies doing business in this state and to all life insurance 
companies and fraternal benefit societies that are authorized to reinsure life 
insurance, annuities, or accident and health insurance business in this state. This 
chapter shall be applied in a manner that allows the appointed actuary to utilize the 
actuary's professional judgment in performing the asset analysis and developing 
the actuarial opinion and supporting memoranda. consistent with relevant actuarial 
standards of practice. However. the commissioner shall have the authority to 
specify specific methods of actuarial analysis and actuarial assumptions when. 
in the commissioner's judgment. these specifications are necessary for an 
acceptable opinion to be rendered relative to the adequacy of reserves and related 
items. This chapter is applicable to all annual statements filed with the office of 
the commissioner on or after October 1 , 1995. Exee19t ·.vith res19eet te eemJ9aRies 
that are exem19ted uRder seetieR 45 03 19 04, a A statement of opinion on the 
adequacy of the reserves and related actuarial items based on an asset adequacy 
analysis in accordance with section 45-03-19-06, and a supporting memorandum 
in accordance with section 45-03-19-07, are required each year. ARy eempaRy se 
exem19ted shall file a statemeRt ef aetuarial OJ9iRieR uRder seetieR 45 03 19 05. 
NetvtithstaRdiRg aRy ether J9revisieR ef this seetieR, the eemmissieRer may require 
aRy eemJ9aRy otherwise exem19t uRder this ehapter te submit a statemeRt ef 
aetuarial eJ9iRieR aRd te J9FeJ9are a SUJ9J9ertiRg memeraRdum iR aeeerdaRee with 
seetieRs 45 03 19 06 aRd 45 03 19 07 if, iR the OJ9iRieR ef the eemmissieRer, aR 
asset adequacy aRalysis is Reeessary with res19eet te the eemJ9aRy. 

History: Effective October 1, 1995: amended effective March 1. 2004. 
General Authority: NDCC 26.1-35-01.1 
Law Implemented: NDCC 26.1-35-01.1 

45-03-19-02. Definitions. 

1. "Actuarial standards board" means the board established by the 
American academy of actuaries to develop and promulgate standards 
of actuarial practice. 

2. "Annual statement" means the statement required by North Dakota 
Century Code section 26.1-03-07 to be filed annually by the company 
with the office of the commissioner. 

3. "Appointed actuary" means 8f'lY an individual who is appointed or 
retained in accordance with subsection 3 of section 45-03-19-03 to 
provide the actuarial opinion and supporting memorandum as required 
by North Dakota Century Code section 26.1-35-01. 1. 

4. "Asset adequacy analysis" means an analysis that meets the 
standards and other requirements referred to in subsection 4 of 
section 45-03-19-03. It may take maRy forms, iReludiRg eash fle•.v 
testiflg, seRsiti·tity testiRg, er aJ9191ieatieRs ef risk theory. 
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5. "Company" means a life insurance company, fraternal benefit society, 
or reinsurer subject to the provisions of this chapter. 

6. "NeAiAvestmeAt grade beAds" meaAs beAds desigAated as classes 
3, 4, 5, er 6 by tne AatieAal asseciatieA ef iAsuraAce commissioAers 
securities to·aluatioA office. 

~ "Qualified actuary" means 8f1Y an individual who meets the 
requirements in subsection 2 of section 45-03-19-03. 

History: Effective October 1, 1995: amended effective March 1. 2004. 
General Authority: N DCC 26.1-35-01.1 
Law Implemented: NDCC 26.1-35-01.1 

45-03-19-03. General requirements. 

1. Submission of statement of actuarial opinion. 

a. There must be included on or attached to page one of the annual 
statement for each year beginning 1995 the statement of an 
appointed actuary, entitled "statement of actuarial opinion", setting 
forth an opinion relating to reserves and related actuarial items 
held in support of policies and contracts, in accordance with 
section 45-03-19-06. HO'vVever, aAy compaAy e~empted uAder 
sectioA 45 03 19 04 from submittiAg a statemeAt of actuarial 
opiAioA iA accordaAce •witn sectioA 45 03 19 06 snail iAclude oA 
er attacn to page oAe of tne aAAual statemeAt a statemeAt of 
actuarial opiAioA reAdered by aA appoiAted actuary in accordance 
witn section 45 03 19 OS. 

b. If iA tne previous year a company provided a state meAt of actuarial 
opinion in accordaAce witn section45 03 19 OS, and iA tne current 
year fails tne e~emption criteria of subdivisions a, b, or e of 
subsection 3 of sectioA 4S 03 19 04 to again pre•tide an actuarial 
epiAion in accordaAce ·witn sectioA 4S 03 19 OS, tne statement 
ef actuarial opinion in accordance ·••titn section 4S 03 19 06 is 
not required until August first follo'Ning tne date of tne anAual 
statement. In tnis instance, tne company snail provide a statement 
of actuarial opiAion in accordance witn section 45 03 19 OS witn 
appropriate qualification noting tne intent to subsequently pro·tide 
a statement of actuarial opinion in accordance witn sectieA 
4S 03 19 06. 

e:- In tt:le case of a statement of actuarial opinieA required to be 
submitted by a foreign or alien company, tt:le commissioner may 
accept tt:le statement of actuarial opinioA filed by tt:le company 
'tYitt:l tt:le insurance supervisory regulator of anott:ler state if tt:le 
commissioner determiAes tt:lat tt:le opinion reasonably meets tt:le 
requirements applicable to a company domiciled in tt:lis state. 

1235 



d:- Upon written request by the company, the commissioner may grant 
an extension of the date for submission of the statement of actuarial 
opinion. 

2. A "qualified actuary" is an individual who: 

a. Is a member in good standing of the American academy of 
actuaries; 

b. Is qualified to sign statements of actuarial opinion for life and 
health insurance company annual statements in accordance with 
the American academy of actuaries qualification standards for 
actuaries signing the statements; 

c. Is familiar with the valuation requirements applicable to life and 
health insurance companies; 

d. Has not been found by the commissioner, or if so found, has 
subsequently been reinstated as a qualified actuary, following 
appropriate notice and hearing to have: 

(1) Violated any provision of, or any obligation imposed by, the 
insurance law or other law in the course of the actuary's 
dealings as a qualified actuary; 

(2) Been found guilty of fraudulent or dishonest practices; 

(3) Demonstrated incompetency, lack of cooperation, or 
untrustworthiness to act as a qualified actuary; 

(4) Submitted to the commissioner during the past five years, 
pursuant to this chapter, an actuarial opinion or memorandum 
that the commissioner rejected because it did not meet the 
provisions of this chapter ... including standards set by the 
actuarial standards board; or 

(5) Resigned or been removed as an actuary within the past five 
years as a result of acts or omissions indicated in any adverse 
report on examination or as a result of failure to adhere to 
generally acceptable actuarial standards; and 

e. Has not failed to notify the commissioner of any action taken by any 
commissioner of any other state similar to that under subdivision d. 

3. An "appointed actuary" is a qualified actuary who is appointed or 
retained to prepare the statement of actuarial opinion required by this 
chapter, either directly by or by the authority of the board of directors 
through an executive officer of the company other than the gualified 
actuary. The company shall give the commissioner timely written 
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notice of the name and title and, in the case of a consulting actuary, 
the name of the firm and manner of appointment or retention of each 
person appointed or retained by the company as an appointed actuary 
and shall state in the notice that the person meets the requirements 
set forth in subsection 2. Once notice is furnished, no further notice 
is required with respect to that person, provided that the company 
gives the commissioner timely written notice in the event the actuary 
ceases to be appointed or retained as an appointed actuary or to meet 
the requirements set forth in subsection 2. If any person appointed 
or retained as an appointed actuary replaces a previously appointed 
actuary, the notice shall so state and give the reasons for replacement. 

4. The asset adequacy analysis required by this chapter: 

a. Must conform to the standards of practice as promulgated from 
time to time by the actuarial standards board and on any additional 
standards under this chapter, which standards are to form the basis 
of the statement of actuarial opinion in accordance with section 
45 03 19 06. this chapter: and 

b. Must be based on methods of analysis as are deemed appropriate 
for the purposes by the actuarial standards board. 

5. Liabilities to be covered. 

a. Under authority of North Dakota Century Code section 
26.1-35-01.1, the statement of actuarial opinion shall apply to 
all in-force business on the statement date. whether directly issued 
or assumed, regardless of when or where issued, for example, 
reserves of exhibits 8, 9, and 10, and claim liabilities in exhibit 11, 
part f 1 and equivalent items in the separate account statement or 
statements. 

b. If the appointed actuary determines as the result of asset adequacy 
analysis that a reserve should be held in addition to the aggregate 
reserve held by the company and calculated in accordance 
with methods set forth in North Dakota Century Code sections 
26.1-35-02, 26.1-35-05, 26.1-35-06, 26.1-35-09, and 26.1-35-10, 
the company shall establish the additional reserve. 

c. For years ending prior to Deeember 31, 1997, the eompany may, in 
lieu of establishing the full amount of the additional reserve in the 
annual statement for that year, set up an additional reserve in an 
amount not less than the follovt'ing: 

f17 Deeember 31, 1995 Tne additional reserve divided by tnree. 

{27 Deeember 31, 1996 Tv.·o times the additional reserve divided 
by tnree. 
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d-:- Additional reserves established under subdivision b 6f--e and 
deemed not necessary in subsequent years may be released. 
Any amounts released must be disclosed in the actuarial opinion 
for the applicable year. The release of the reserves would not be 
deemed an adoption of a lower standard of valuation. 

History: Effective October 1, 1995; amended effective March 1. 2004. 
General Authority: NDCC 26.1-35-01.1 
Law Implemented: NDCC 26.1-35-01.1 

45-03-19-04. Required opinions. Repealed effective March 1. 2004. 

+. In accor=dance vtith North Dakota Centuf)' Code section 26.1 35 01.1, 
every company doing business in this state shall annually submit the 
opinion of an appointed actuaf)· as proYided for by this chapter. The 
type of opinion submitted must be determined by the provisions set forth 
in this section and must be in accordance 't't'ith the applicable provisions 
in this chapter. 

2:- For purposes of this chapter, companies FAust be classified as follows 
based on the adFAitted assets as of the end of the calendar year for 
which the actuarial opinion is applicable: 

a:- Category A consists of those companies whose adFAitted assets do 
not e:xceed hventy FAillion dollars. 

t:r. Category B consists of those companies ·.vhose admitted assets 
FAeet or e:xceed twenty million dollars but do not e:xeeed one 
hundred million dollars. 

e:- Category C consists of those companies whose admitted assets 
FAeet or e:xceed one hundred million dollars but do not e:xceed five 
hundred million dollars. 

d-:- Category D consists of those companies ·.vhose admitted assets 
meet or e:xceed fi'9'e hundred million dollars. 

a-: Exemption eligibility tests. 

a:- Beginning in 1995, any category A company that meets all of 
the follo'tving criteria is eligible for exemption from submission 
of a statement of actuarial opinion in accor=danee with section 
46 03 19 06 for tfle year in which these criteria are met. The ratios 
in paragraphs 1, 2, and 3 must be calculated based on amounts 
as of the end of the calendar year for .,,.·hich the actuarial opinion 
is applicable. 

f4t The ratio of the sum of capital and surplus to the sum of cash 
and invested assets is at least equal to .1 0. 
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Tt:te ratie eftt:te sum eftt:te resef'o'es and lia_bilities fer annuities 
and depesits te tt:te tetal admitted assets IS less tt:tan .30. 

Tt:te ratie ef tt:te beek value ef tt:te ~en investment grade bends 
te tt:te sum ef capital and surplus IS less tt:tan .50. 

Tt:te e:xaminer team fer tt:te natienal asseeiatien ef insurance 
eemmissieners t:tas net designated tt:te eempany as a ~rst 
prierity eempany in any ef tt:te t\ve ea_lend~r ye~rs pre?edmg 
tt:te calendar year fer wt:tiet:t tt:te actuarial eplnlen IS appheable, 
er a seeend prierity eempany in eaet:t ef t~e t\ve ealend_ar 
·ears preeeding tt:te calendar year fer WRieR tt:te actuanal 
~pinien is applicable, er tt:te eempany totes reselved tt:t~ fi~st er 
seeend prieriey· status te tt:te satisfactien ef t~e ~emmlsslener 
ef tt:te state ef demieile and tt:te ee~m_ISSiene~ totes se 
netified tt:te et:tair ef tt:te natienal asseelatlen ef Insurance 
eemmissieners life and t:tealtt:t actuarial ~s_k feree and tt:te 
natienal asseeiatien ef insuranee eemmiSSieners staff and 
suppert efflee. 

Beginning in 1995, any eategery B eempa_ny tt:tat meets _all_ ef 
6:- tt:te felle···ing criteria is eligible fer e:xemptlen from ~ubmlss~en 

ef a sta;ment ef actuarial epinien in _ae~erdanee 'i'tltR sect~en 
45 03 19 06 fer tt:te year in 'lrVRiet:t tt:te entena are met. Tt:te ratles 
in era rapt:ts 1' 2, and 3 must be ealeulated based e~ am~u~ts 
as Pef tt:tge end ef tt:te ealendar year fer ·.vt:tiet:t tt:te aetuanal eplmen 
is applicable. 

Tt:te ratie ef tt:te sum ef eapital and surplus te tt:te sum ef east:\ 
and in·,·ested assets is at least equal te .07. 

Tt:te ratie eftt:te sum eftt:te reserves and lia.bilities fer annuities 
and depesits te tt:te tetal admitted assets IS less tt:tan .40. 

Tt:te ratie ef tt:te beek ·talue ef tt:te nenin~·estment grade bends 
te tt:te sum ef capital and surplus is less tt:tan .50. 

Tt:te e:xaminer team fer tt:te natienal asseeiatien ef insurance 
eemmissieners t:tas net designated tt:te eempany as a ~rst 
prierit;· eempany in any ef tt:te &·te ea_lend~r _ye~rs pre?edlflg 
tt:te calendar year fer wt:tiet:t tt:te actuanal eplnlenls appheable, 
er a seeend prierity eempany in eaet:t ef t~e t\ve ealend_ar 
years preeeding tt:te ealendar year fer 't't'RICR tt:te aetuanal 
epinien is applieable, er tt:te eempany t:tas reselved tt:t~ fi~st er 
seeend prierit;· status te tt:te satisfactien ef t~e ~emmlsslener 
ef tt:te state ef demieile and tt:te ee~m_lsslene~ t:tas se 
netified tt:te et:tair ef tt:te natienal assee1atlen ef 1nsuranee 
eemmissieners life and t:tealtt:t actuarial task feree and tt:te 
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national association of insurance commissioners staff and 
su~~ert office. 

e:- Any category A or category B cem~any ~hat me~ts all _of the 
criteria set forth in subdi·visiens a or b, 't't'hlchever IS ~~~~~c~~le, 
is exem~ted tram submission of a statement of actuanal. e~_1n1en 
in accordance 'vVith section 45 03 19 06 unless the c~m~1Ss1ener 
s~ecifically indicates to the cem~any that the exemption ts net to 
be taken. 

&:- Beginning in 1995, any category A or cate:ery B .ce;~any ~h~: 
is net exempted under subdi\'isien c muste reqUire~e su !"" 
a statement of actuarial e~inien in accordance w1th sect1en 
45 03 19 06 fer the year fer which it is net exempt. 

e:- Any catege~ · c company that, after submitting an e~inien_ in 
accerdance~t'ith section 45 03 19 06 meets all of the fellewt~g 
criteria is net required, unless required in ac~erdan~~ 'lt'l~ 
subdi,.•isien f, to submit a statement of actuaflal ep1nten 1n 
accordance with section 45 03 19 06 mere ~quently than e·very 
third year. Any category C cem~any that falls to meet all of t~e 
fellev.•ing criteria fer any year st=lall submit a statement of aetuarral 
epinien in accordance with section 46 03 19 06 for that year. The 
ratios in paragra~hs 1, 2, and 3 must be calcu!ated based ?n 
amounts as of tt=le end of tt=le calendar year fer ·.vt=ltct=l tt=le actuanal 
epinien is a~~licable. 

Tt=le ratio of tl=te sum of ca~ital and surplus te tl=te sum of cash 
and invested assets is at least equal te .05. 

The ratio of tl=te sum ef the reserves and liabilities fer annuities 
and deposits te the total admitted assets is less than .50. 

The ratio ef the beak value efthe non investment grade bends 
te the sum ef the capital and sur~lus is less than .50. 

t47 The examiner team fer the national association of insurance 
commissioners t=las net designated the company as a ~rst 
~rierity cem~any in any ef the tvt'e ca_lend~r _ye~rs pre~edmg 
the calendar year fer which the actuartal e~1men 1s ap~hcable, 
or a second ~rierity cem~any in each ef t~e two calend_ar 
years ~receding the calendar year fer ·which the actuartal 
e~inien is a~~licable, or the cem~any has resolved th~ fi~t or 
second ~riority status to the satisfaction ef t~e ~ommtsstener 
ef tt=le state of domicile and the ce~m.'sstene~ has so 
notified the chair ef the national assectatlen of Insurance 
commissioners life and health actuarial ~s_k force and the 
national association of insurance commiSSioners staff and 
su~~ert office. 
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f: Afly eompafly that is Rot ree,uiFed by this seetiofl to submit 
a statemeflt of actuaFial opiRiofl ifl aeeoFdaRee with seetiofl 
45 03 19 06 foF aRy yeaF shall submit a statemeflt of aetuaFial 
opifliOfl ifl aeeoFdaRee 't'lith sectiofl 45 03 19 05 foF that yeaF 
uRiess as pFovided foF by sectioA 45 03 19 01 the eommissioAeF 
Fee,uires a statemeAt of actuaFial opiRiofl iA aeeoFdaRee with 
sectiofl 45 03 19 06. 

4:- E·o·ery eategof)' D eompaRy shall submit a statemeflt of actuaFial opiRiofl 
ifl aeeoFdaRee >tvith sectiofl45 03 19 06 foF eaeh yeaF begiflfliflg ifl 1995. 

History: Effecti·o•e OetobeF 1, 1995. 
General Authority: NDCC 26.1 35 01.1 
Law Implemented: NDCC 26.1 35 01.1 

45-03-19-05. Statement of actuarial opinion not including an asset 
adequacy analysis. Repealed effective March 1 . 2004. 

+. The statemeRt of actuaFial opiRiofl ree,uiFed by this sectiofl must eoRsist 
of a paFSgFaph ideRtif)'iAg the appoiRted actuary afld the appoiRted 
aetuaf)·'s e,ualifieatioRs; a regulator)' authoFity paFagFaph statiRg that 
the eompaRy is ex:empt puFSuaflt to this ehapteF fFom submittiflg a 
statemeflt of actuaFial opifliofl based ofl afl asset adee,uaey aRalysis 
afld that the opiRiofl, 'Nhieh is Aot based ofl afl asset adee,uaey aRalysis, 
is Fefldered ifl aeeoFdaRee with sectiofl 45 03 19 05; a seope paFagFaph 
ideAtifyiRg the subjects oR ·.vhieh the opiRioA is to be ex:pressed aAd 
deseFibiRg the seope of the appoiAted actuary's woFk; afld afl opiRiofl 
paFagFBph ex:pressiflg the appoiRted actuaf)''s opiRiofl as ree,uiFed by 
Nofth Dakota CeAtury Code sectiofl 26.1 35 01.1. 

r. The followiRg laRguage pFovided is that whieh ifl t)•pieal eiFeumstaRees 
would be iReluded ifl a statemeflt of actuaFial opifliofl ifl aeeoFdaRee 'tvith 
this sectiofl. The laRguage may be modified as Reeded to meet the 
eiFeumstaRees of a paFtieulaF ease, but the appoiRted aetuaf)' should 
use laRguage that eleaFiy ex:presses a pFofessioRal judgmeflt. Ho'v'te•o~eF, 
ifl a fly eveRt the opiRiofl must retaifl all peFtifleflt aspects of the laRguage 
pFo'o~ided ifl seetiofl 45 03 19 05. 

a:- The opefliflg paFagFSph should ifldieate the appoiRted actuaf)''s 
relatioflship to the eompaAy. FoF a eompaRy actuaf)', the opeAiflg 
paFBgFaph of the actuaFial opiRiofl should Feed as follows: 

"1, [flame of actuaf)'], am [title] of [flame of eompaRy] afld 
a membeF of the Amerieafl Academy of AetuaFies. I was 
appoiRted by, oF by the authoFity of, the BoaFd of DirectoFs of 
said iRsureF to reRdeF this opifliofl as stated ifl the letteF to 
the eommissioReF dated [iRseFt date]. I meet the Academy 
e,ualifieatiofl staAdaFds foF FefldeFiflg the opiRiofl aRd am 
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familiar with the valuatieR requiremeRts applicable te life aRd 
health cempaRies." 

Fer a ceRsultiRg actuary, tl"te epeRiRg paragraph of the actuarial 
epiRieR should ceRtaiR a seRteRce such as: 

"1, [Rame aRd title of actuary], a member ef the AmericaR 
Academy of Actuaries, am associated ·,·v·ith the firm of [iRsert 
Rame of ceRsultiRg firm]. I ha·q~e beeR appeiRted by, er 
by the authority of, the Board of Directors of [Rame ef 
compaRy] to reRder this opiRiOR as stated iA tt:le letter te 
the commissioAer dated [iAsert date]. I meet the Academy 
qualificatioA staRdards for reAderiRg the epiRieA sAd am 
familiar 't'tith the valuatieA requiremeRts applicable te life aAd 
l=lealth iRsuraRce cempaAies." 

b-: The regulatory authority paragraph should iAclude a statemeAt 
such as tl=le fellewiAg: "Said cempaAy is exempt pursuaAt te 
Cl=lapter [iAsert desigAatieA] of tl=le [Rame of state] IAsuraRce 
DepartmeRt from submittiAg a statemeRt of actuarial epiAiOR 
based eA aA asset adequacy aAalysis. This epiAieA, which is Ret 
based eR aR asset adequacy aAalysis, is reAdered iR accerdaRce 
with SectieR 45 03 19 05." 

e:- The scope paragrapl=l st:leuld ceRtaiA a seRteRce suct:l as the 
felle'if'iRg: "I have examiRed the actuarial assumptieRs aRd 
actuarial methods used iR determiAiRg reserves aRd related 
actuarial items listed beiO't't', as sho'tt'fl in the anr~ual statement ef 
tt:le company, as prepared for filiAg witl=l state regulatory officials, 
as of December 31 , [ ]. " 

Tt:le paragrapt:l should list items aRd amounts 'v'titt:l respect to 't't'hich 
the appointed actuar)' is expressir~g an opinion. Tt:le list should 
iRclude: 

fi-t Aggregate reserve aRd deposit fuRds fer policies aRd 
ceRtracts iRcluded in exl=libit 8; 

t2t Aggregate reser;·e aRd deposit funds fer policies aRd 
contracts included iR ext:libit 9; 

{31 Deposit funds, premiums, di~·idend, aRd coupon 
accumulatieRs and supplemer~tary contracts Ret iRvolviRg 
life coRtiRgeRcies included iR exhibit 1 0; and 

{4t Policy aRd coRtraet claims liability eRd of current year 
iRcluded iR ext:libit 11, part I. 
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d:- If tRe a13130inted actuary Ras examined tRe underlying records, tRe 
see13e 13aragra13R sReuld also include tRe following: 

"My examination included sueR review of tRe actua~al 
assum13tiens and actuarial metReds and of tRe underlying 
basie records and sueR tests of tRe actuarial ealeulatiens as 
I considered necessary." 

e:- If tRe a13130inted actuary Ras net examined tRe underlying records, 
but Ras relied UJ30n listings and summaries of 1301ieies in feree 
J3feJ3ared by tRe eem13any Of a tRird party, tRe SCOJ3e 13aragraJ3R 
sReuld include a sentence sueR as one of tRe following: 

"I Ra·o~e relied upon listings and summaries of policies and 
eontraets and otRer liabilities in foree pre13ared by [name and 
title of company officer certifying in feree records] as certified 
in tRe attaeRed statement. (See aeeempanying affidavit by a 
eem13any officer.) In otRer res13ects my examination included 
re·,·iew of tRe actuarial assum13tions and actuarial metReds 
and sueR tests of tRe actuarial calculations as I considered 
necessary." 

"I Ra·,·e relied upon [name of aeeounting firm] fer tRe 
substantial aeeuraey of tRe in feree records inventory and 
information eeneerning otRer liabilities, as certified in tRe 
attaeRed statement. In otRer respects my examination 
included re·o~ie't'l of tRe actuarial assumptions and actuarial 
metRods and sueR tests of tRe actuarial ealeulatiens as I 
considered necessary." 

TRe statement of tRe persoFI eertifyiRg sRall feiiO'tV tRe form 
if'ldieated by subdi·o~ision j of subsection 2. 

f:- TRe opinion paragrapR sRould include tRe following: 

"In my opinion tRe amounts carried in tRe balance sReet en 
aeeeunt of tRe actuarial items identified abe·o~e: 

+. Are computed in aeeordanee witR presently aeee13ted 
actuarial standards tRat specifically relate to tRe opinion 
required under tRis section; 

r. Are based on actuarial assumptions tRat produce 
reserves at least as great as tRose called fer in any 
contract provision as to reserve basis and metRed, and 
are in aeeordanee witR all otRer contract provisions; 
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& Meet tl'le requirements of tl'le Insurance Law and 
cl'lapters of tl=le state of [state of domicile) and are at 
leas~ as sreat as tl'le minimum assresate amounts 
reqUired by tl=le state in wl'licl'l this statement is filed. 

4:- ~.r:e computed o~ tl'le basis of assumptions consistent 
~·ltl=l tl=lose used IR coFRputins tl'le correspondins iteffis 
IR t~e ann~al stateFRent of tl'le precedins yearend 't't'itl'l 
any exceptions as noted below·; and 

&. Include pr~vision for all actuarial reserves and related 
statement lteffis tl'lat ousl'lt to be establisl'led. 

The ~ctuarial ~e~l=lods, considerations, and analyses used in 
for!"'ln.s ffiY oplmon conforffi to tl'le appropriate compliance 
~~~~ehnes as promulsated by tl=le Actuarial Standards Board 
ul'llcl'l standards forffi tl'le basis of tl'lis stateffient of opinion.': 

tt" Tl'le con~ludins. farasrap~ ~l'lould docuffient tl'le elisibility for tl'le 
~offipany to provide an opiRIOR as pro·v<ided by tl'lis section It must 
Include tl'le follo·.vins: · 

"TI'li~ ~pini~n is provided in accordance witl'l Nortl'l Dai(Qta 
Administrative Code Section 45 03 19 05 As sucl'l 't d t · 1 d . . · 1 oes 
no mc u e an opl~lo~ resardins tl'le adequacy of reserves 
and relate.d actuanal Items w·l'len considered in lisl=lt of tl'le 
assets 't't'AICI'l support tl'lem. 

Elisibility for Nortl'l Dakota Administrati· ·e Code s r 
45 03 19 05 is confirmed as follo•ws: v ecrlon 

+. Tl'le ratio of t~e sum of capital and surplus to tl'le sum 
of cash and Invested assets is [insert amount), wl'licl'l 
equals ~r exceeds tl'le applicable criterion based on 
the ~dm1tted assets of tl=le company (subsection 3 of 
section 45 03 19 04). 

2-:- Tl=le ~tio of the suffi of the reserves and liabilities for 
~R~Uitles and deposits to tl'le total admitted assets 
IS. [1n~ert affiount), ·.vl'licl'l is less tl'lan the applicable 
cnter1a b.ased on tl'le adFRitted assets of tl'le company 
(subsection 3 of section 45 03 19 04). 

& Tl'le ratio of the book ·value of the noninvestrnent srade 
bonds to .. ~~'~~ s~m of capital and surplus is [insert 
amount), ul'11cl'l IS less tl'lan the applicable criteria of 
:56:-
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+. To my lmowledge, the NAIG ExamiAer Team has Aot 
desigAated the comJ3aAy as a first 13Fiority comJ;)aAy iA 
aAy of the two caleAdar years J3FecediAg the caleAdar 
year for which the actuarial OJ3iAioA is BJ3J3Iicable, 
or a secoAd J3riofit)' comJ3BAY iA each of the t\vo 
caleAdar years J;)recediAg the caleAdar year for ·uhich 
the actuarial OJ3iAioA is BJ3J3Iicable or the comJ3aAy 
has resolved the first or secoAd J3Fiorit)' status to 
the satisfactioA of the commissioAer of the state of 
domicile. 

5:- To my kAO'v'i'ledge there is Act a s13ecific re(1uest 
from any commissioner re(1uiring aA asset ade(1uaey 
8ABiysis OJ3iAiOA. 

Signature of A13130iAted Actuary 

Address of A13130inted Actuary 

TeleJ3hOAe Number of AJ3J30iAted Actuary" 

-IT:- If there has been aAy change in the actuarial assum13tions from 
those J;)reviously emJ;)Ioyed, that chaAge should be described 
iA the BAAual statement or in a J3BragraJ3h of the statement of 
actuarial OJ3iAioA, a Ad the reference in J3aragra13h 4 of subdivisioA f 
to coAsisteAey should read as follov;s: 

" ... 't'lith the exce13tioA of the change described OA Page [ 1 
of the BAAual statemeAt (or iA the J;)recediAg J3BragraJ3h)." 

The adoJ;)tioA for Ae't'i issues or Aew claims or other Aew liabilities 
of aA actuarial assum13tion 'Nhich differs from a corresJ;)ondiAg 
assum13tioA used for 13rior new issues or Aew claims or other 
Aew liabilities is not a change iA actuarial assumJ;)tioAs withiA the 
meaAiAg of this J;)aragraJ;)h. 

f:. If the BJ3J30iAted actuary is unable to form aA OJ3iAion, the BJ3J30inted 
actuary shall refuse to issue a statement of actuarial OJ3iAion. If the 
SJ3J30iAted actuary's OJ3iAioA is ad·o~erse or (1ualified, the SJ3J30iAted 
actuary shall issue aA adverse or (1ualified actuarial OJ3iAioA 
exJ;)Iicitly statiAg the reasoAs for the OJ3iAiOA. This statement 
should fOIIO't't' the SCOJ;)e J38FBgF8J3h SAd J;)recede the OJ;)inion 
J38FagFaJ3h. 

t. If the BJ3J30iAted actuary does Act ex13ress an OJ3iAioA as to the 
accuracy and comJ3Ieteness of the listings aAd summaries of 
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policies in terce, tAere sAould be attacAed te tAe opinion tAe 
statement of a company officer or accounting firm •who prepared 
tAe underlying data similar te tAe fellewing: 

"I [name of officer], [title] of [name and address of company 
or accounting firm], Aereby affirm tAat tAe listings and 
summaries of policies and contracts in terce as of December 
31 ,[ ], prepared fer and submitted to [name of appointed 
actuary], 'v't'ere prepared under my direction and, to tAe best 
of my kno't't'ledge and belief, are substantially accurate and 
complete. 

Signature of tAe Officer of tAe Company 
or Accounting Firm 

Address of tAe Officer of tAe Company 
or Accounting Firm 

TelepAone Number of tAe Officer of tAe 
Company or Accounting Firm" 

History: Effecti~·e October 1, 1995. 
General Authority: NDGG 26.1 35 01.1 
Law Implemented: NDGC 26.1 35 01.1 

45-03-19-06. Statement of actuarial opinion based on an asset 
adequacy analysis. 

1. The statement of actuarial opinion submitted in accordance with this 
section must consist of: 

a. A paragraph identifying the appointed actuary and the appointed 
actuary's qualifications (see subdivision a of subsection 2). 

b. A scope paragraph identifying the subjects on which an opinion is to 
be expressed and describing the scope of the appointed actuary's 
work, including a tabulation delineating the reserves and related 
actuarial items whieft that have been analyzed for asset adequacy 
and the method of analysis (see subdivision b of subsection 2), and 
identifying the reserves and related actuarial items covered by the 
opinion wffiefl that have not been so analyzed. 

c. A reliance paragraph describing those areas, if any, where the 
appointed actuary has deferred to other experts in developing 
data, procedures or assumptions, for example, anticipated cash 
flows from currently owned assets, including variation in cash 
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flows according to economic scenarios (see subdivision c of 
subsection 2), supported by a statement of each expert in the form 
prescribed by subsection 5. 

d. An opinion paragraph expressing the appointed actuary's opinion 
with respect to the adequacy of the supporting assets to mature the 
liabilities (see subdivision f of subsection 2). 

e. One or more additional paragraphs will be needed in individual 
company cases as follows: 

(1) If the appointed actuary considers it necessary to state a 
qualification of the appointed actuary's opinion. 

(2) If tl"te a~~ointed actuary must disclose tl"te metl"tod of 
aggregation for reserves of different ~reduets or lines of 
business for asset ade~uaey analysis. 

t3J If tl"te a~~ointed aetuar;· must disclose reliance u~on 
any ~ortion of tl"te assets su~~orting tl"te asset to·aluation 
reserve (AVR), interest maintenance reserve (IMR), or 
otl"ter mandatory or voluntary statement reserves for asset 
ade~uaey analysis. 

(41 If the appointed actuary must disclose an inconsistency in the 
method of analysis or basis of asset allocation used at the 
prior opinion date with that used for this opinion. 

t5t .Ql If the appointed actuary must disclose whether additional 
reserves of the prior opinion date are released as of this 
opinion date, and the extent of the release. 

f6t ~ If the appointed actuary chooses to add a paragraph briefly 
describing the assumptions wRiet=t that form the basis for the 
actuarial opinion. 

2. The following paragraphs are to be included in the statement of 
actuarial opinion in accordance with this section. Language is that 
which in typical circumstances should be included in a statement of 
actuarial opinion. The language may be modified as needed to meet 
the circumstances of a particular case, but the appointed actuary 
should use language that clearly expresses the appointed actuary's 
professional judgment. However, in any event the opinion must retain 
all pertinent aspects of the language provided in this section. 

a. The opening paragraph should generally indicate the appointed 
actuary's relationship to the company and the qualifications to sign 
the opinion. For a company actuary, the opening paragraph of the 
actuarial opinion should read include a statement such as follov.'S: 
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"1, [name], am [title] of [insurance company name] and a 
member of the American Academy of Actuaries. I was 
appointed by, or by the authority of, the Board of Directors of 
said insurer to render this opinion as stated in the letter to 
the commissioner dated [insert date]. I meet the Academy 
qualification standards for rendering the opinion and am 
familiar with the valuation requirements applicable to life and 
health insurance companies." 

For a consulting actuary, the opening paragraph should eefltaifl 
include a seFtteFtee statement such as: 

"1, [name], a member of the American Academy of actuaries, 
am associated with the firm of [name of consulting firm]. I 
have been appointed by, or by the authority of, the Board 
of Directors of [name of company] to render this opinion as 
stated in the letter to the commissioner dated [insert date]. 
I meet the Academy qualification standards for rendering 
the opinion and am familiar with the valuation requirements 
applicable to life and health insurance companies." 

b. The scope paragraph should include a statement such as the 
fellewiflg: 

"I have examined the actuarial assumptions and actuarial 
methods used in determining reserves and related actuarial 
items listed below, as shown in the annual statement of 
the company, as prepared for filing with state regulatory 
officials, as of December 31, 49 20[ ]. Tabulated below are 
those reserves and related actuarial items which have been 
subjected to asset adequacy analysis. 
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Asset Adequacy Tested Amounts • Reserves and Liabilities 

Additional Total 
Formula Actuarial Analysis Other Amount 
Reserves Reserves (a) Method Amount (1)+(2)+(3) 

Statement Item (1) (2) (b) (3) (4) 

Exhibit 8 

A Life Insurance 

B Annuities 

c Supplementary 
Contracts Involving 
Life Contingencies 

D Accidental Death 
Benefit 

E Disability - Active 

F Disability - Disabled 

G Miscellaneous 

Total (Exhibit 8, Item 1, 
Page 3) 

Exhibit 9 

A Active Life Reserve 

B Claim Reserve 

Total (Exhibit 9, Item 2, 
Page 3) 

Exhibit 10 

t Pren litiiiiS Premium 
and Other Deposit 
Funds (Column 5, 
Line 14) 

+:+ Policyholder PreiilitiiiiS 
(PageS, l:::ine 16.1) 

+.z Guaranteed Interest 
Contracts (Page S, 
Line 16.2) (Column 2, 
Line 14) 

+.3 Other eorrtract Beposit 
Ft111ds (Page S, 
l:::ine 16.S) (Column 6, 
Line 14) 

z Stlpplementar y 
Su~~lemental 
Contracts t~ot Involving 
l:::ife eontilrgencies 
(Page S, l:::ine S) and 
Annuities Certain 
(Column 3, Line 14) 
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s Dividend and Cot:Jpon 
Accumulations 
{Page 3, Line 5) or 
Refunds (Column 4, 
Line 1~) 

Total Exhibit 10 <Column 1, 
Line 14) 

Exhibit 11, Part 1 

1 Life (Page 3, Line 4.1} 

2 Health (Page 3, 
Line 4.2} 

Total Exhibit 11, Part 1 

Separate Accounts (Page 3 
Line 27 of the Annual 
Statement of the Se~arate 
Accounts, Lines 1, 2, 3.1, 
3.2, 3.3) 

TOTAL RESERVES 

IMR (General Account, Page , Line ) 

{Se~arate Accounts, Page , Line ) 

AVR (Page , Line ) {c) 

Net Deferred and Uncollected Premium 

Notes: 

(a) The additional actuarial reserves are the reserves established under 
subei·o·isions subdivision b 8fld-e of subsection 5 of section 45-03-19-03. 

(b) The appointed actuary should indicate the method of analysis, 
determined in accordance with the standards for asset adequacy 
analysis referred to in subsection 4 of section 45-03-19-03, by means 
of symbols wAieft that should be defined in footnotes to the table. 

(c) Allocated amount of asset valuation reserve (AVR). 

c. If the appointed actuary has relied on other experts to develop 
certain portions of the analysis, the reliance paragraph should 
include a statement such as the following: 

"I have relied on [name], [title] for [e.g., :anticipated cash 
flows from currently owned assets, including variations in 
cash flows according to economic scenarios" or "certain 
critical aspects of the analysis performed in conjunction 
with forming my opinion"] emf, as certified in the attached 
statement-, .-.-.. I have reviewed the information relied upon 
for reasonableness." 
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"I na"v'e relied on personnel as cited in tne supporting 
memorandum for certain critical aspects of tne analysis in 
reference to tne accompanying statement." 

Such a statement of reliance on other experts should be 
accompanied by a statement by each of the experts of the 
form prescribed by subsection 5. 

d. If the appointed actuary has examined the underlying asset and 
liability records, the reliance paragraph should alse include tRe 
follo·wing a statement such as: 

"My examination included such review of the actuarial 
assumptions and actuarial methods and of the underlying 
basic asset and liability records and such tests of the actuarial 
calculations as I considered necessary. I also reconciled 
the underlying basic asset and liability records to (exhibits 
and schedules listed as applicable] of the company's current 
annual statement." 

e. If the appointed actuary has not examined the underlying records, 
but has relied upon data [e.g., listings and summaries of policies in 
force or asset records} prepared by the company or a tnird party, 
the reliance paragraph should include a sentence statement such 
as: 

"I nave relied upon listings and summaries [of policies and 
contracts, of asset records) prepared by [name and title of 
company officer certifYing in force records) as certified in 
tne attacned statement. In otner respects my examination 
included sucn re·tiev.· of tne actuarial assumptions and 
actuarial metnods and sucn tests of tne actuarial calculations 
as I considered necessary." 

"I nave relied upon [name of accounting firm) for tne 
substantial accuracy of tne in force records inventory and 
information concerning otner liabilities, as certified in tne 
attacned statement. In otner respects my examination 
included re\'ie'•V of tne actuarial assumptions and actuarial 
metnods and tests of tne actuarial calculations as I 
considered necessary." 

"In forming my opinion on [specify types of reserves] I 
relied upon data prepared by [name and title of company 
officer certifying in-force records or other data] as certified 

1251 



in the attached statements. I evaluated that data for 
reasonableness and consistency. I also reconciled that data 
to [exhibits and schedules to be listed as applicable] of the 
company's current annual statement. In other respects, my 
examination included review of the actuarial assumptions 
and actuarial methods used and tests of the calculations I 
considered necessary." 

Suetl a The section must be accompanied by a statement by each 
person relied upon of the form prescribed by subsection 5. 

f. The opinion paragraph should include the felle·.ving a statement 
such as: 

"In my opinion the reserves and related actuarial values 
concerning the statement items identified above: 

1. Are computed in accordance with presently accepted 
actuarial standards consistently applied and are fairly 
stated, in accordance with sound actuarial principles:-~ 

2. Are based on actuarial assumptions wftiet:t that produce 
reserves at least as great as those called for in any 
contract provision as to reserve basis and method, and 
are in accordance with all other contract provisions:-~ 

3. Meet the requirements of the Insurance Law and 
chapter of the State of [state of domicile] and are at 
least as great as the minimum aggregate amounts 
required by the state in which this statement is filed:-: 

4. Are computed on the basis of assumptions consistent 
with those used in computing the corresponding items 
in the annual statement of the preceding yearend (with 
any exceptions noted below):-: and 

5. Include provision for all actuarial reserves and related 
statement items which ought to be established. 

The reserves and related items, when considered in light of 
the assets held by the company with respect to the reserves 
and related actuarial items including. but not limited to. the 
investment earnings on the assets, and the considerations 
anticipated to be received and retained under the policies 
and contracts, make adequate provision, according to 
presently accepted actuarial standards of practice, for the 
anticipated cash flows required by the contractual obligations 
and related expenses of the company. (At the discretion 
of the commissioner. this language may be omitted for an 
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opinion filed on behalf of a company doing business only in 
this state and in no other state.) 

The actuarial methods, considerations, and analyses used in 
forming my opinion conform to the appropriate Standards of 
Practice as promulgated by the Actuarial Standards Board, 
which standards form the basis of this statement of opinion. 

This opinion is updated annually as required by statute. 
To the best of my knowledge, there have been no material 
changes from the applicable date of the annual statement 
to the date of the rendering of this opinion which should be 
considered in reviewing this opinion. 

or 

The following material changes which occurred between the 
date of the statement for which this opinion is applicable and 
the date of this opinion should be considered in reviewing this 
opinion: (Describe the change or changes.) 

The impact of unanticipated events subsequent to the date of 
this opinion is beyond the scope of this opinion. The analysis 
of asset adequacy portion of this opinion should be viewed 
recognizing that the company's future experience may not 
follow all the assumptions used in the analysis. 

Signature of Appointed Actuary 

Address of Appointed Actuary 

Telephone Number of Appointed Actuary 

Date" 

3. The adoption for new issues or new claims or other new liabilities 
of an actuarial assumption wftieft that differs from a corresponding 
assumption used for prior new issues or new claims or other new 
liabilities is not a change in actuarial assumptions within the meaning 
of this section. 

4. If the appointed actuary is unable to form an opinion, then the appointed 
actuary shall refuse to issue a statement of actuarial opinion. If the 
appointed actuary's opinion is adverse or qualified, then the appointed 
actuary shall issue an adverse or qualified actuarial opinion explicitly 
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stating the reasons for the opinion. This statement should follow the 
scope paragraph and precede the opinion paragraph. 

5: If tne appointed aetuary does net express an opinion as te tne accuracy 
and completeness of tne listings end summaries of policies in force or 
asset oriented information, tnere must be ettecned to tne opinion tne 
statement of a company officer er accounting firm v.·no prepared the 
underlying data similar to tne fello't'v'ing: 

"I (name of officer), (title], of (name of company or accounting 
firm], nereby affirm that tne listings end summaries of policies end 
contraets in terce as of December 31 , 19[ ], end otner liabilities 
prepared fer end submitted to (name of appointed aetuaryi were 
prepared under my direetien and, te the best ef my kno·.·1ledge and 
belief, ere substantially accurate end complete. 

Signature of the Officer of the Company or Accounting Firm 

Address of tne Officer ef the Cem~eny or Accounting Firm 

l"elepnone Number of the Officer of tne Company or Accounting 
Rfm!! 

"1, [name of officer), [title] of [name of company, eecounting firm, 
er security enelystl, hereby affirm tnet tne listings, summaries, and 
analyses relating to date pre~ared for and submitted to [name ef 
appointed actual)'] in support of the asset oriented aspects of tne 
opinion were prepared under my direetien end, to tne best of my 
knov.·ledge end belief, ere substantially accurate end complete. 

Signature of the Officer ef tne Cem~any, 
Accounting Firm, er the Security Analyst 

Address ef tne Officer of the Company, 
Accounting Firm, er tt:te Security Analyst 

l'elept:tene Number ef tt:te Officer ef tt:te Com~eny, 
Accounting Firm, er tne Security Analyst" 

5. If the appointed actuary relies on the certification of others on matters 
concerning the accuracy or completeness of any data underlying the 
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actuarial op1mon. or the appropriateness of any other information 
used by the appointed actuary in forming the actuarial opinion. the 
actuarial opinion should so indicate the persons the actuary is relying 
upon and a precise identification of the items subject to reliance. In 
addition. the persons on whom the appointed actuary relies shall 
provide a certification that precisely identifies the items on which the 
person is providing information and a statement as to the accuracy. 
completeness. or reasonableness. as applicable. of the items. This 
certification shall include the signature. title. company. address. and 
telephone number of the person rendering the certification. as well as 
the date on which it is signed. 

6. Alternate option . 

.§..:. North Dakota Century Code section 26.1-35-01.1 gives the 
commissioner broad authority to accept the valuation of a foreign 
insurer when that valuation meets the requirements applicable 
to a company domiciled in this state in the aggregate. As an 
alternative to the requirements of paragraph 3 of subdivision f of 
subsection 2. the commissioner may make one or more of the 
following additional approaches available to the opining actuary: 

ill A statement that the reserves "meet the requirements of 
the insurance laws and regulations of the State of [state of 
domicile] and the formal written standards and conditions 
of this state for filing an opinion based on the law of the 
state of domicile." If the commissioner chooses to allow this 
alternative. a formal written list of standards and conditions 
shall be made available. If a company chooses to use this 
alternative. the standards and conditions in effect on July first 
of a calendar year shall apply to statements for that calendar 
year. and they shall remain in effect until they are revised or 
revoked. If no list is available. this alternative is not available . 

.(21 A statement that the reserves "meet the requirements of 
the insurance laws and regulations of the State of [state 
of domicile] and I have verified that the company's request 
to file an opinion based on the law of the state of domicile 
has been approved and that any conditions required by 
the commissioner for approval of that request have been 
met." If the commissioner chooses to allow this alternative, a 
formal written statement of such allowance shall be issued 
no later than March thirty-first of the year it is first effective. 
It shall remain valid until rescinded or modified by the 
commissioner. The rescission or modifications shall be 
issued no later than March thirty-first of the year they are first 
effective. Subsequent to that statement being issued, if a 
company chooses to use this alternative. the company shall 
file a request to do so. along with justification for its use, no 
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ill 
Product Type 

later than April thirtieth of the year of the opinion to be filed. 
The reguest shall be deemed approved on October first of 
that year if the commissioner has not denied the reguest by 
that date . 

.@l A statement that the reserves "meet the requirements of 
the insurance laws and regulations of the State of [state of 
domicile] and I have submitted the reguired comparison as 
specified by this state." 

.(2). 

.(91 If the commissioner chooses to allow this alternative. a 
formal written list of products (to be added to the table in 
paragraph b) for which the reguired comparison shall be 
provided will be published. If a company chooses to use 
this alternative. the list in effect on July first of a calendar 
year shall apply to statements for that calendar year. 
and it shall remain in effect until it is revised or revoked. 
If no list is available. this alternative is not available . 

.(Ql If a company desires to use this alternative. the 
appointed actuary shall provide a comparison of the 
gross nationwide reserves held to the gross nationwide 
reserves that would be held under national association 
of insurance commissioners codification standards. 
Gross nationwide reserves are the total reserves 
calculated for the total company in-force business 
directly sold and assumed. indifferent to the state in 
which the risk resides. without reduction for reinsurance 
ceded. The information provided shall be at least: 

m ® .@ 
Death Benefit Rese[Yes Qodification Qodification 
or Account Held Reserves Standard 
~ 

~ The information listed shall include all products 
identified by either the state of filing or any other 
states subscribing to this alternative. 

@ If there is no codification standard for the type of 
product or risk in force or if the codification standard 
does not directly address the type of product or risk 
in force. the appointed actuary shall provide detailed 
disclosure of the specific method and assumptions 
used in determining the reserves held. 
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.{§} The comparison provided by the company is to be kept 
confidential to the same extent and under the same 
conditions as the actuarial memorandum. 

Q.. Notwithstanding the above. the commissioner may reject an 
opinion based on the laws and regulations of the state of domicile 
and reguire an opinion based on the laws of this state. If a company 
is unable to provide the opinion within sixty days of the reguest or 
such other period of time determined by the commissioner after 
consultation with the company. the commissioner may contract an 
independent actuary at the company's expense to prepare and file 
the opinion. 

History: Effective October 1, 1995: amended effective March 1. 2004. 
General Authority: NDCC 26.1-35-01.1 
Law Implemented: NDCC 26.1-35-01.1 

45-03-19-07. Description of actuarial memorandum including an asset 
adequacy analysis and regulatory asset adequacy issues summary. 

1. General. 

a. In accordance with North Dakota Century Code section 
26.1-35-01.1, the appointed actuary shall prepare a memorandum 
to the company describing the analysis done in support of the 
opinion regarding the reserves under a seetion 45 03 19 06 
opinion. The memorandum must be made available for 
examination by the commissioner upon the commissioner's 
request but must be returned to the company after the examination 
and may not be considered a record of the insurance department 
or subject to automatic filing with the commissioner. 

b. In preparing the memorandum, the appointed actuary may 
rely on, and include as a part of the appointed actuary's own 
memorandum, memoranda prepared and signed by other 
actuaries who are qualified within the meaning of subsection 2 
of section 45-03-19-03, with respect to the areas covered in the 
memoranda, and so state in their memoranda. 

c. If the commissioner requests a memorandum and no memorandum 
exists or if the commissioner finds that the analysis described 
in the memorandum fails to meet the standards of the actuarial 
standards board or the standards and requirements of this chapter, 
the commissioner may designate a qualified actuary to review 
the opinion and prepare the supporting memorandum as is 
required for review. The reasonable and necessary expense of 
the independent review must be paid by the company but must be 
directed and controlled by the commissioner. 
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d. The reviewing actuary shall have the same status as an examiner 
for purposes of obtaining data from the company and the 
workpapers and documentation of the reviewing actuary shall 
be retained by the commissioner, provided, however, that any 
information provided by the company to the reviewing actuary 
and included in the workpapers must be considered as material 
provided by the company to the commissioner and must be kept 
confidential to the same extent as is prescribed by law with respect 
to other material provided by the company to the commissioner 
pursuant to the statute governing this chapter. The reviewing 
actuary may not be an employee of a consulting firm, or have been 
personally involved, with the preparation of any prior memorandum 
or opinion for the insurer pursuant to this chapter for any one of 
the current year or the preceding three years . 

.§.... In accordance with North Dakota Century Code section 
26.1-35-01.1. the appointed actuary shall prepare a regulatory 
asset adeguacy issues summary. the contents of which are 
specified in subsection 3. The regulatory asset adeguacy issues 
summary will be submitted no later than March fifteenth of the year 
following the year for which a statement of actuarial opinion based 
on asset adeguacy is reguired. The regulatory asset adeguacy 
issues summary is to be kept confidential to the same extent and 
under the same conditions as the actuarial memorandum. 

2. When an actuarial opinion ut1der seetiet1 45 03 19 06 is provided, 
the memorandum must demonstrate that the analysis has been done 
in accordance with the standards for asset adequacy referred to in 
subsection 4 of section 45-03-19-03 and any additional standards 
under this chapter. It must specify: 

a. For reserves: 

(1) Product descriptions.. including market description, 
underwriting, and other aspects of a risk profile and the 
specific risks the appointed actuary deems significant:·~ 

(2) Source of liability in force:-~ 

(3) Reserve method and basis:-: 

(4) Investment reserves:-~ 

(5) Reinsurance arrangements:-~ 

@ Identification of any explicit or implied guarantees made by 
the general account in support of benefits provided through 
a separate account or under a separate account policy or 
contract and the methods used by the appointed actuary to 
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provide for the guarantees in the asset adequacy analysis: 
and 

ill Documentation of assumptions to test reserves for the 
following: 

.(gl Lapse rates (both base and excess}; 

.(b). Interest crediting rate strategy: 

Wl Mortality; 

@ Policyholder dividend strategy; 

Uti Competitor or market interest rate: 

ill Annuitization rates: 

.(91 Commissions and expenses; and 

.(hl Morbidity . 

The documentation of the assumptions shall be such that an 
actuary reviewing the actuarial memorandum could form a 
conclusion as to the reasonableness of the assumptions. 

b. For assets: 

(1) Portfolio descriptions, including a risk profile disclosing the 
quality, distribution, and types of assets-;: 

(2) Investment and disinvestment assumptions-;: 

(3) Source of asset data-;: 

(4) Asset valuation bases-;; and 

@ Documentation of assumptions made for: 

.(g} Default costs: 

.(b). Bond call function; 

Wl Mortgage prepayment function: 

@ Determining market value for assets sold due to 
disinvestment strategy; and 
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.(§). Determining yield on assets acguired through the 
investment strategy. 

The documentation of the assumptions shall be such that an 
actuary reviewing the actuarial memorandum could form a 
conclusion as to the reasonableness of the assumptions. 

c. Analysis For the analysis basis: 

(1) Methodology:-~ 

(2) Rationale for inclusion or exclusion of different blocks of 
business and how pertinent risks were analyzed:-~ 

(3) Rationale for degree of rigor in analyzing different blocks of 
business:- (include in the rationale the level of "materiality" 
that was used in determining how rigorously to analyze 
different blocks of business): 

(4) Criteria for determining asset adequacy:- (include in the 
criteria the precise basis for determining if assets are 
adeguate to cover reserves under "moderately adverse 
conditions" or other conditions as specified in relevant 
actuarial standards of practice): and 

(5) Effeet Whether the impact of federal income taxes1 
reinsurance, and ether rele;,.ant teeters. was considered and 
the method of treating reinsurance in the asset adequacy 
analysis: 

d. Summary of material changes in methods. procedures, or 
assumptions from prior year's asset adequacy analysis: 

e. Summary of results:-: and 

e:- t. Conclusions. 

3. Details of the regulatory asset adequacy issues summary. 

a. The regulatory asset adeguacy issues summary shall include: 

ill Pescriptions of the scenarios tested. including whether 
those scenarios are stochastic or deterministic. and the 
sensitivity testing done relative to those scenarios. If 
negative ending surplus results under certain tests in the 
aggregate. the actuary should describe those tests and 
the amount of additional reserve as of the valuation date 
which. if held. would eliminate the negative aggregate 
surplus values. Ending surplus values shall be determined 
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by either extending the projection period until the in-force 
and associated assets and liabilities at the end of the 
projection period are immaterial or by adjusting the surplus 
amount at the end of the projection period by an amount that 
appropriately estimates the value that can reasonably be 
expected to arise from the assets and liabilities remaining in 
force: 

.(21 The extent to which the appointed actuary uses assumptions 
in the asset adeguacy analysis that are materially different 
than the assumptions used in the previous asset adeguacy 
analysis: 

.@1 The amount of reserves and the identity of the product lines 
that had been subjected to asset adeguacy analysis in the 
prior opinion but were not subject to analysis for the current 
opinion: 

@ Comments on any interim results that may be of significant 
concern to the appointed actuary: 

@ The methods used by the actuary to recognize the impact 
of reinsurance on the company's cash flows. including both 
assets and liabilities. under each of the scenarios tested: and 

LID Whether the actuary has been satisfied that all options. 
whether explicit or embedded. in any asset or liability 
(including those affecting cash flows embedded in fixed 
income securities) and eguity-like features in any investments 
have been appropriately considered in the asset adeguacy 
analysis. 

lL The regulatory asset adeguacy issues summary shall contain the 
name of the company for which the regulatory asset adeguacy 
issues summary is being supplied and shall be signed and dated 
by the appointed actuary rendering the actuarial opinion. 

4. The memorandum must include a statement: 

"Actuarial methods, considerations, and analyses used in the 
preparation of this memorandum conform to the appropriate 
Standards of Practice as promulgated by the Actuarial Standards 
Board, which standards form the basis for this memorandum." 

5. An appropriate allocation of assets in the amount of the interest 
maintenance reserve. whether positive or negative. must be used 
in any asset adeguacy analysis. Analysis of risks regarding asset 
default may include an appropriate allocation of assets supporting the 
asset valuation reserve: these asset valuation reserve assets may 
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not be applied for any other risks with respect to reserve adeguacy. 
Analysis of these and other risks may include assets supporting other 
mandatory or voluntary reserves available to the extent not used for 
risk analysis and reserve support. The amount of the assets used for 
the asset valuation reserve must be disclosed in the table of reserves 
and liabilities of the opinion and in the memorandum. The method 
used for selecting particular assets or allocated portions of assets must 
be disclosed in the memorandum. 

6. The appointed actuary shall retain on file. for at least seven years. 
sufficient documentation so that it will be possible to determine 
the procedures followed. the analyses performed. the bases for 
assumptions. and the results obtained. 

History: Effective October 1, 1995: amended effective March 1. 2004. 
General Authority: NDCC 26.1-35-01.1 
Law Implemented: NDCC 26.1-35-01.1 

45-03·19-08. Additional considerations for analysis. Repealed effective 
March 1. 2004. 

+. Fer the asset adequacy analysis fer the statement ef actuarial epinien 
provided in accordance with sectien 45 03 19 06, reserves and assets 
may be aggregated by either ef the felle·.·,ing metheds: 

-&: Aggregate the reserves and related actuarial items, and the 
supporting assets, fer different products er lines ef business, 
befere analyzing the ade~uacy ef the combined assets te mature 
the cembifled liabilities. The appointed actuary must be satisfied 
that the assets held in support ef the reserves and related actuarial 
items se aggregated are managed in such a manfler that the cash 
flews from the aggregated assets are a·.·ailable te help mature the 
liabilities frem the blacks ef business that ha·.·e been aggregated. 

&:- Aggregate the results ef asset ade~uaey analysis ef ene er mere 
products er lifles ef business, the reserves fer which prove tnreugh 
analysis te be redundaflt, •with the results ef ene er mere preducts 
er lines ef business, the reserves fer which preve through analysis 
te be deficieflt. The appointed actuary must be satisfied tnat the 
asset ade~uaey results fer the various products er lines ef business 
fer which the results are se aggregated: 

f17 Are developed using consistent ecenemic sceflaries; er 

~ Are subject te mutually independent risks, that is, the 
lilteliheed ef eveflts impacting the ade~uaey ef the assets 
supporting the redundant reserves is completely unrelated te 
the likelihood ef e't·ents impactiflg the ade~uacy ef the assets 
supporting the deficient reserves. 
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lA !he eveAI ef BAY ag~e reseFVes ""'re aggreg or paragraph 2 
aetuary's apiAtOA !halt apll 1 of subdtvtsteA b, d desefibe tile 
of subdi·o·i~i?n a, p~~~l=lever is applicable, an 

. sl=lall disclose in t~e . regatien, tl=le actuary ated en tl=le basis 

of subdivlsl~n b, n orting memorandum. 

aggregstieA tA tile supp ets lleld iA support 

nalyze only tl=lese _ass al ·sis, l=lereafter 
Tile appeiAted aetua~ s~l:.:'e s~bjeetler speet:~ =~ :ertieA thereat 

2cc flhe reserves wllte •. s" A parlieular ass I support BflY ether 
e II d "speeified reseM> . 'fied reser.'es eBAAe ted ever several 
ea e . A a greup of speet asset may be alleea ef the assets ::::"! :pacified rese:,~ :;e BAAual state";e~~ V:~:ual statemeAI 
greups et spe=fi;dt:s~;e...:Os shall A~ :":~vided iA subse:i::.· 
held tA suppe see •es exee . I I !rem year , ~slue of !he specified I ~~eO:.tie~ is AOI ~Asts::.;d iA tile supperliAg 
;f tile method ef esse ·steAey should be ese tl=le extent of its lncensl 

memeraAdum. meuAI ef !he iAterest 
. f assets in tl=le a ati· r.e must be 

of perforrnm · peeted to ~ vr · t d Fer !he purpose ualified aetuary '" ex;: rtheless, the appetA:e <~, by this ellapter, tile q. I staAdards beard, Ae ·~ fat least tile lellewmg 
adopted by tl=le a~::~~~n tl=le analysis tl=le effec e aetuaf)· must eensl . s· 
interest rate scenane . 

· f n 
"' Level willl AO dellt~te . I hall pereeAI per year BAd 

. e· ·er ten years a a Uniferrnly increasing ' 

l>o !IleA level. .. fi· ·e .,.ears and 
r '-"ear eoer v " . . I . t one percent pe ; ·ear to tl=le englna 

"' theA uAilermly d::::~:: .. BAd !IleA level. 

le\'elat !he eAd d !IleA le\'el. 
f tl=lree percent an 

Uniformly increasmg a. at one percent per~ 

An immediate increase e d:-
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a:- URifermly decreasiRg e"w·er teR yeaFS at a tialf pereeRt per year aRd 
ttieR le"w·el. 

f:- URifermly decreasiRg at eRe perceRt per year e·ter fi"w'e years aRd 
tl'ieR uRifermly iRcreasiRg at eRe pereeRt per year te ttie erigiRal 
le"w·el at ttie eRd ef teR yeaFS aRd ttieR level. 

g-:- AR immediate decrease ef ttir=ee pereeRt aRd ttieR level. 

Fer ttiese aRd ettier sceRaries vttiicti may be used, prejeeted iRterest 
rates fer a five year treasury Rete Reed Ret be reduced beyeRd ttie 
peiRt wtier=e ttie five year treasury Rete yield would be at fift)· pereeRt 
ef its iRitial le·tel. The begiRRiRg iRterest rates may be based eR 
iRterest rates fer Rev.· iRvestmeRts as ef ttie valuatieR date similar te 
r=eeeRt iRvestmeRts allocated te support ttie preduet beiRg tested er be 
based eR aR outside iRdex, sucti as treasury yields, ef assets ef ttie 
appropriate leRgtti eR a date close te ttie valuatieR date. 'J'Jtiate·ter 
mettied is used te determiRe ttie begiRRiRg yield curve aRd associated 
iRterest rates stieuld be specifically defiRed. Ttie begiRRiRg yield curve 
aRd associated iRter=est rates stieuld be ceRsisteRt fer all iRterest rate 
sceRaries. 

&. Ttie appeiRted actuary stiall r=etaiR eR file, fer at least seveR years, 
sufficieRt decumeRtatieR se ttiat it ·will be possible te determiRe 
ttie procedures fellev~ed, ttie aRalyses performed, ttie bases fer 
assumptieRs aRd ttie results ebtaiRed. 

History: Effeeti·te Oeteber 1, 1995. 
General Authority: NDCC 26.1 35 01.1 
Law Implemented: NDCC 26.1 35 01.1 
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CHAPTER 45-03-23 
REGULATION ON THE USE OF CLEARING CORPORATIONS AND FEDERAL 

RESERVE BOOK-ENTRY SYSTEM BY INSURANCE COMPANIES 

Section 
45-03-23-01 
45-03-23-02 
45-03-23-03 

Definitions 
Custody of Agreement - Reguirements 
Deposit With Affiliates - Reguirements 

45-03-23-01. Definitions. As used in this chapter. unless the context 
reguires otherwise. the term: 

..1. "Agent" means a national bank. state bank. or trust company which 
maintains an account in its name in a clearing corporation or which is a 
member of the federal reserve system and through which a custodian 
participates in a clearing corporation or the federal reserve book-entry 
system: except that with respect to securities issued by institutions 
organized or existing under the laws of any foreign country or securities 
used to meet the deposit reguirements pursuant to the laws of a foreign 
country as a condition of doing business therein. "agent" may include 
a corporation which is organized or existing under the laws of any 
foreign country and which is legally gualified under such laws to accept 
custody of securities. 

2. "Clearing corporation" means a corporation as defined in subsection 1 
of North Dakota Century Code section 41-08-02 which is organized 
for the purpose of effecting transactions in securities by computerized 
book-entry: except that with respect to securities issued by institutions 
organized or existing under the laws of any foreign country or securities 
used to meet the deposit reguirements pursuant to the laws of a foreign 
country as a condition of doing business therein. "clearing corporation" 
may include a corporation which is organized or existing under the laws 
of any foreign country and which is legally gualified under such laws to 
effect transactions in securities by computerized book-entry. 

3. "Custodian" means a national bank. state bank. or trust company which 
has at all times aggregate capital. surplus. and undivided profits of 
not less than one million dollars and which is regulated by either state 
banking laws or is a member of the federal reserve system and which is 
legally gualified to accept custody of securities in accordance with the 
standards set forth below: except that with respect to securities issued 
by institutions organized or existing under the laws of any foreign 
country. or securities used to meet the deposit reguirements pursuant 
to the laws of a foreign country as a condition of doing business therein. 
"custodian" may include a bank. trust company. or similar institution 
which has at all times aggregate capital. surplus. and undivided profits 
or not less than the eguivalent of one million dollars and which is legally 
gualified to accept custody of securities. 
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4. "Federal reserve book-entry system" means the computerized systems 
sponsored by the United States department of the treasury and certain 
agencies and instrumentalities of the United States for holding and 
transferring securities of the United States government and such 
agencies and instrumentalities. respectively. in federal reserve banks 
through banks which are members of the federal reserve system or 
which otherwise have access to such computerized systems. 

5. "Securities" means certificated securities and uncertificated securities 
as defined in subdivisions d and r of subsection 1 of North Dakota 
Century Code section 41-08-02. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-35 

45-03-23-02. Custody of agreement - Requirements . 

.l. An insurance company may provide. by written agreement with a 
custodian. for the custody of its securities with a custodian. which 
securities may be held by the custodian or its agent or in a clearing 
corporation or in the federal reserve book-entry system. Securities 
so held. whether held by the custodian or its agent or in a clearing 
corporation or in the federal reserve book-entry system. are referred 
to herein as "custodied securities". 

2. Any such agreement must be in writing and must be authorized by the 
resolution of the board of directors of the insurance company or of an 
authorized committee thereof. The terms of the agreement must comply 
with the following: 

a. Certified securities held by the custodian must be held either 
separate from the securities of the custodian and of all of its other 
customers or in a fungible bulk of securities as part of a filing of 
securities by issue arrangement. 

b. Securities held in a fungible bulk by the custodian and securities in 
a clearing corporation or in the federal reserve book-entry system 
must be separately identified on the custodian's official records 
as being owned by the insurance company. Said records must 
identify which custodied securities are held by the custodian or by 
its agent and which securities are in a clearing corporation or in 
the federal reserve book-entry system. If the securities are in a 
clearing corporation or in the federal reserve book-entry system. 
said records must also identify where the securities are and. if in 
a clearing corporation. the name of the clearing corporation and. if 
through an agent. the name of the agent. 
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c. All custodied securities that are registered must be registered in the 
name of the company or in the name of a nominee of the company 
or in the name of the custodian or its nominee or. if in a clearing 
corporation. in the name of the clearing corporation or its nominee . 

.d.:. Custodied securities shall be held subject to the instructions of the 
insurance company and shall be withdrawable upon the demand 
of the insurance company. except that custodied securities used to 
meet the deposit reguirements set forth in North Dakota Century 
Code section 26.1-05-23 must. to the extent reguired by that 
section. be under the control of the insurance commissioner and 
must not be withdrawn by the insurance company without the 
commissioner's approval. 

e. The custodian shall be reguired to send or cause to be sent to 
the insurance company a confirmation of all transfers of custodied 
securities to or from the account of the insurance company. In 
addition. the custodian shall be reguired to furnish the insurance 
company with reports of holdings of custodied securities at such 
times and containing such information as may be reasonably 
reguested by the insurance company. 

L. During the course of the custodian's regular business hours. any 
officer or employee of the insurance company. any independent 
accountant selected by the insurance company. and any 
representative of an appropriate regulatory body shall be entitled 
to examine. on the premises of the custodian. the custodian's 
records relating to custodied securities. 

g... The custodian and its agents shall be reguired to send to the 
insurance company: 

ill All reports which they receive from a clearing corporation 
or the federal reserve book-entry system on their respective 
systems of internal accounting control: and 

ill Any reports prepared by outside auditors on the custodians or 
its agent's internal accounting control of custodied securities 
that the insurance company may reasonably reguest. 

h. The custodian shall maintain records sufficient to determine 
and verify information relating to custodied securities that may 
be reported in the insurance company's annual statement and 
supporting schedules and information reguired in any audit of the 
financial statements of the insurance company. 

L. The custodian shall provide. upon written reguest from an 
appropriate officer of the insurance company, the appropriate 
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affidavits. substantially in the form attached hereto. with respect to 
custodied securities. 

1. The custodian shall be obligated to indemnify the insurance 
company for any loss of custodied securities occasioned by the 
negligence or dishonesty of the custodian's officers or employees, 
or burglary. robbery. holdup. theft. or mysterious disappearance. 
including loss by damage or destruction. 

k. In the event that there is a loss of custodied securities for which the 
custodian shall be obligated to indemnify the insurance company. 
the custodian shall promptly replace the securities or the value 
thereof and the value of any loss of rights or privileges resulting 
from said loss of securities. 

L. The agreement may provide that the custodian will not be liable 
for any failure to take any action required to be taken under the 
agreement in the event and to the extent that the taking of such 
action is prevented or delayed by war (whether declared or not 
and including existing wars), revolution, insurrection, riot, civil 
commotion. act of God, accident. fire, explosion. laws, regulations. 
orders, or other acts of any governmental authority. or any other 
cause whatever beyond its reasonable control. 

m. In the event that the custodian gains entry in a clearing corporation 
or in the federal reserve book-entry system through an agent. 
there shall be an agreement between the custodian and the agent 
under which the agent shall be subject to the same liability for 
loss of custodied securities as the custodian: provided. however, 
that if the agent shall be subject to regulation under the laws of a 
jurisdiction which is different from the jurisdiction the laws of which 
regulate the custodian. the insurance commissioner of the state 
of domicile of the insurance company may accept a standard of 
liability applicable to the agent which is different from the standard 
of liability applicable to the custodian. 

D.:. The custodian shall provide written notification to the insurer's 
domiciliary commissioner if the custodial agreement with the 
insurer has been terminated or if one hundred percent of the 
account assets in any one custody account have been withdrawn. 
This notification shall be remitted to the insurance commissioner 
within three business days of the receipt by the custodian of the 
insurer's written notice of termination or within three business days 
of the withdrawal of one hundred percent of the account assets. 

History: Effective March 1, 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-35 

1268 



45-03-23-03. Deposit with affiliates • Requirements. 

1.:. Nothing prevents an insurance company from depositing securities 
with another insurance company with which the depositing insurance 
company is affiliated. provided that the securities are deposited 
pursuant to a written agreement authorized by the board of directors of 
the depositing insurance company or an authorized committee thereof 
and that the receiving insurance company is organized under the laws 
of one of the states of the United States or of the District of Columbia. 
If the respective states of domicile of the depositing and receiving 
insurance companies are not the same. the depositing insurance 
company shall have given notice of such deposit to the insurance 
commissioner in the state of its domicile and the commissioner shall 
not have objected thereto within thirty days of the receipt of said notice. 

£. The terms of such an agreement must comply with the following: 

.a... The insurance company receiving the deposit shall maintain 
records adequate to identify and verify the securities belonging to 
the depositing insurance company . 

.b.., The receiving insurance company shall allow representatives of 
any appropriate regulatory body to examine records relating to 
securities held subject to the agreement. 

c. The depositing insurance company may authorize the receiving 
insurance company: 

ill To hold the securities of the depositing insurance company 
in bulk. in certificates issued in the name of the receiving 
insurance company or its nominee. and to commingle them 
with securities owned by other affiliates of the receiving 
insurance company: and 

.(2l To provide for such securities to be held by a custodian. 
including the custodian of securities of the receiving 
insurance company or in a clearing corporation or the 
federal reserve book-entry system. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-35 
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APPENDIX I 

FORMA 
CUSTODIAN AFFIDAVIT 

(For use by a custodian where securities entrusted to its care have not been 
redeposited elsewhere) 

STATE OF l -----
l ss. 

COUNTY OF l -----

. being duly sworn deposes and says that he is 
of . a banking corporation organized under and 

pursuant to the laws of the with the principal place of business at 
(hereinafter called the "bank"): 

That his duties involve supervision of activities of the bank as custodian and records 
relating thereto: 

That the bank is custodian for certain securities of 
having a place of business at (hereinafter called 
the "insurance company") pursuant to an agreement between the bank and the 
insurance company: 

That the schedule attached hereto is a true and complete statement of securities 
(other than those caused to be deposited with The Depository Trust Company 
or like entity or a Federal Reserve Bank under the Federal Reserve book-entry 
procedure) which were in the custody of the bank for the account of the insurance 
company as of the close of business on : that. unless 
otherwise indicated on the schedule the next maturing and all subseguent coupons 
were then either attached to coupon bonds or in the process of collection: and that. 
unless otherwise shown on the schedule. all such securities were in bearer form or 
in registered form in the name of the insurance company or its nominee. or were in 
the process of being registered in such form: 

That the bank as custodian has the responsibility for the safekeeping of such 
securities as that responsibility is specifically set forth in the agreement between 
the bank as custodian and the insurance company: and 

That. to the best of his knowledge and belief. unless otherwise shown on the 
schedule. said securities were the property of said insurance company and were 
free of all liens. claims. or encumbrances whatsoever. 
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Subscribed and sworn to before me this 

day of . 20 

----------------------
Vice President (or other 
authorized officer) 
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APPENDIX II 

FORM 8 
CUSTODIAN AFFIDAVIT 

(For use in instances where a custodian bank maintains securities on deposit with 
The Depository Trust Company or like entity) 

STATE OF 

COUNTY OF 

_____ l 

-----

l ss. 

l 

. being duly sworn deposes and says that he is 
of . a banking corporation organized under and 

pursuant to the laws of the with the principal place of business at 
(hereinafter called the "bank"): 

That his duties involve supervision of activities of the bank as custodian and records 
relating thereto: 

That the bank is custodian for certain securities of 
having a place of business at (hereinafter called 
the "insurance company") pursuant to an agreement between the bank and the 
insurance company: 

That the bank has caused certain of such securities to be deposited with 
and that the schedule attached hereto is a true and complete 

statement of the securities of the insurance company of which the bank was 
custodian as of the close of business on . and which 
were so deposited on such date: 

That the bank as custodian has the responsibility for the safekeeping 
of such securities both in the possession of the bank or deposited with 

as is specifically set forth in the agreement 
between the bank as custodian and the insurance company: and 

That. to the best of his knowledge and belief. unless otherwise shown on the 
schedule. said securities were the property of said insurance company and were 
free of all liens. claims. or encumbrances whatsoever. · 
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Subscribed and sworn to before me this 

day of . 20 

----------------------
Vice President (or other 
authorized officer) 
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APPENDIX Ill 

FORM C 
CUSTODIAN AFFIDAVIT 

(For use where ownership is evidenced by book-entry at a Federal Reserve Bank) 

STATE OF 1 -----
1 ss. 

COUNTYOF 1 -----

. being duly sworn deposes and says that he is 
of . a banking corporation organized under and 

pursuant to the laws of the with the principal place of business at 
(hereinafter called the "bank"): 

That his duties involve supervision of activities of the bank as custodian and records 
relating thereto: 

That the bank is custodian for certain securities of 
with a place of business at (hereinafter called 
the "insurance company") pursuant to an agreement between the bank and the 
insurance company: 

That it has caused certain securities to be credited to its book-entry account with 
the Federal Reserve Bank of under the Federal 
Reserve book-entry procedure: and that the schedule attached hereto is a true and 
complete statement of the securities of the insurance company of which the bank 
was custodian as of the close of business on which were 
in a 'General' book-entry account maintained in the name of the bank on the books 
and records of the Federal Reserve Bank of at such date: 

That the bank has the responsibility for the safekeeping of such securities both in 
the possession of the bank or in said general book-entry account as is specifically 
set forth in the agreement between the bank as custodian and the insurance 
company: and 

That. to the best of his knowledge and belief. unless otherwise shown on the 
schedule. said securities were the property of said insurance company and were 
free of all liens. claims. or encumbrances whatsoever. 
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Subscribed and sworn to before me this 

day of . 20 

----------------------
Vice President (or other 
authorized officer) 
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Section 
45-04-07.1-01 
45-04-07.1-02 
45-04-07.1-03 
45-04-07.1-04 

45-04-07.1-05 
45-04-07. 1-06 

CHAPTER 45-04-07.1 
2001 CSO MORTALITY TABLE 

Definitions 
2001 CSO Mortality Table 
Conditions 
Application of the 2001 CSO Mortality Table to Chapter 

45-04-12 
Gender-Blended Tables 
Separability 

45-04-07.1-01. Definitions . 

.l. "2001 CSO mortality table" means that mortality table. consisting 
of separate rates of mortality for male and female lives. developed 
by the American academy of actuaries CSO task force from the 
valuation basic mortality table developed by the society of actuaries 
individual life insurance valuation mortality task force. and adopted 
by the national association of insurance commissioners in December 
2002. The 2001 CSO mortality table is included in the proceedings of 
the national association of insurance commissioners {second guarter 
2002). Unless the context indicates otherwise. the "2001 CSO mortality 
table" includes both the ultimate form of that table and the select 
and ultimate form of that table and includes both the smoker and 
nonsmoker mortality tables and the composite mortality tables. It also 
includes both the age-nearest-birthday and age-last-birthday bases of 
the mortality tables. 

2. "2001 CSO mortality table (F)" means that mortality table consisting of 
the rates of mortality for female lives from the 2001 CSO mortality table. 

~ "2001 CSO mortality table (Ml" means that mortality table consisting of 
the rates of mortality for male lives from the 2001 CSO mortality table. 

4. "Composite mortality tables" means mortality tables with rates of 
mortality that do not distinguish between smokers and nonsmokers. 

5. "Smoker and nonsmoker mortality tables" means mortality tables with 
separate rates of mortality for smokers and nonsmokers. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-35-02 

45-04-07.1-02. 2001 CSO mortality table. 

1.. At the election of the company for any one or more specified plans 
of insurance and subject to the conditions stated in this regulation. 
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the 2001 CSO mortality table may be used as the minimum standard 
for policies issued on or after January 1. 2005. and before the date 
specified in subsection 2 to which subdivision c of subsection 1 of North 
Dakota Century Code section 26.1-35-02. subdivision f of subsection 8 
of North Dakota Century Code section 26.1-33-24. and subsections 1 
and 2 of section 45-04-12-03 are applicable. If the company elects to 
use the 2001 CSO mortality table. it shall do so for both valuation and 
nonforfeiture purposes. 

2. Subject to the conditions stated in this chapter. the 2001 CSO 
mortality table shall be used in determining minimum standards for 
policies issued on and after January 1. 2009. to which subdivision c 
of subsection 1 of North Dakota Century Code section 26.1-35-02. 
subdivision f of subsection 8 of North Dakota Century Code section 
26. 1-33-24. and subsections 1 and 2 of section 45-04-12-03 are 
applicable. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-35-02 

45-04-07.1-03. Conditions . 

.1.. For each plan of insurance with separate rates for smokers and 
nonsmokers an insurer may use: 

2.:. Composite mortality tables to determine mm1mum reserve 
liabilities and minimum cash surrender values and amounts of 
paid-up nonforfeiture benefits: 

.b... Smoker and nonsmoker mortality tables to determine the valuation 
net premiums and additional minimum reserves. if any. reguired 
by North Dakota Century Code section 26.1-35-09 and use 
composite mortality tables to determine the basic minimum 
reserves. minimum cash surrender values and amounts of paid-up 
nonforfeiture benefits: or 

c. Smoker and nonsmoker mortality to determine minimum reserve 
liabilities and minimum cash surrender values and amounts of 
paid-up nonforfeiture benefits. 

£. For plans of insurance without separate rates for smokers and 
nonsmokers. the composite mortality tables shall be used . 

.3.. For the purpose of determining minimum reserve liabilities and minimum 
cash surrender values and amounts of paid-up nonforfeiture benefits. 
the 2001 CSO mortality table may. at the option of the company for 
each plan of insurance. be used in its ultimate or select and ultimate 
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form. subject to the restrictions of section 45-04-07.1-04 and chapter 
45-04-12 relative to use of the select and ultimate form. 

4. When the 2001 CSO mortality table is the minimum reserve standard for 
any plan for a company. the actuarial opinion in the annual statement 
filed with the commissioner shall be based on an asset adeguacy 
analysis as specified in section 45-03-19-03. A commissioner may 
exempt a company from this requirement if it only does business in this 
state and in no other state. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-35-02 

45-04-07 .1·04. Application of the 2001 CSO mortality table to chapter 
45-04-12 . 

.1.. The 2001 CSO mortality table may be used in applying chapter 45-04-12 
in the following manner. subject to the transition dates for use of the 
2001 CSO mortality table in section 45-04-07.1-02 (unless otherwise 
noted. the references in this section are to chapter 45-04-12): 

a.. Paragraph 2 of subdivision b of subsection 1 of section 
45-04-12-01: The net level reserve premium is based on the 
ultimate mortality rates in the 2001 CSO mortality table. 

~ Subsection 2 of section 45-04-12-02: All calculations are made 
using the 2001 CSO mortality rate. and. if elected. the optional 
minimum mortality standard for deficiency reserves stipulated in 
subdivision d. The value of "gx+k+t-1" is the valuation mortality rate 
for deficiency reserves in policy year k+t. but using the unmodified 
select mortality rates if modified select mortality rates are used in 
the computation of deficiency reserves . 

.Q.. Subsection 1 of section 45-04-12-03: The 2001 CSO mortality table 
is the minimum standard for basic reserves. 

~ Subsection 2 of section 45-04-12-03: The 2001 CSO mortality table 
is the minimum standard for deficiency reserves. If select mortality 
rates are used. they may be multiplied by x percent for durations in 
the first segment. subject to the conditions specified in subdivision c 
of subsection 2 of section 45-04-12-03. In demonstrating 
compliance with those conditions. the demonstrations may not 
combine the results of tests that utilize the 1980 CSO mortality 
table with those tests that utilize the 2001 CSO mortality table. 
unless the combination is explicitly reguired by regulation or 
necessary to be in compliance with relevant actuarial standards of 
practice. 

1278 



e. Subsection 3 of section 45-04-12-04: The valuation mortality table 
used in determining the tabular cost of insurance shall be the 
ultimate mortality rates in the 2001 CSO mortality table. 

f.. Subdivision d of subsection 5 of section 45-04-12-04: The 
calculations specified in subsection 5 of section 45-04-12-04 shall 
use the ultimate mortality rates in the 2001 CSO mortality table. 

9.:. Subdivision d of subsection 6 of section 45-04-12-04: The 
calculations specified in subsection 6 of section 45-04-12-04 shall 
use the ultimate mortality rates in the 2001 CSO mortality table. 

h. Subdivision b of subsection 7 of section 45-04-12-04: The 
calculations specified in subsection 7 of section 45-04-12-04 shall 
use the ultimate mortality rates in the 2001 CSO mortality table. 

l.. Paragraph 2 of subdivision a of subsection 1 of section 
45-04-12-05: The one-year valuation premium shall be calculated 
using the ultimate mortality rates in the 2001 CSO mortality table. 

2. Nothing in this section shall be construed to expand the applicability 
of chapter 45-04-12 to include life insurance policies exempted under 
subsection 1 of section 45-04-12-01. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-35-02 

45-04-07.1-05. Gender-blended tables. 

1.. For any ordinary life insurance policy delivered or issued for delivery 
in this state on and after January 1. 2005. that utilizes the same 
premium rates and charges for male and female lives or is issued in 
circumstances where applicable law does not permit distinctions on 
the basis of gender. a mortality table that is a blend of the 2001 CSO 
mortality table (M) and the 2001 CSO mortality table (F) may. at the 
option of the company for each plan of insurance. be substituted for 
the 2001 CSO mortality table for use in determining minimum cash 
surrender values and amounts of paid-up nonforfeiture benefits. No 
change in minimum valuation standards is implied by this subsection. 

£. The company may choose from among the blended tables developed 
by the American academy of actuaries CSO task force and adopted 
by the national association of insurance commissioners in December 
2002. 
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3. It shall not. in and of itself. be a violation of North Dakota Century Code 
section 26.1-04-03 for an insurer to issue the same kind of policy of life 
insurance on both a sex-distinct and sex-neutral basis. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-35-02 

45-04-07.1-06. Separability. If any prov1s1on of this chapter or its 
application to any person or circumstance is for any reason held to be invalid. the 
remainder of the chapter and the application of the provision to other persons or 
circumstances shall not be affected. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-35-02 

1280 



CHAPTER 45-04-09 
REGULATION ON THE USE OF CLEARING CORPORATIONS AND FEDERAL 

RESERVE BOOK-ENTRY SYSTEM BY INSURANCE COMPANIES 

[Superseded by Chapter 45-03-23, effective March 1, 2004] 
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CHAPTER 45-06-05 

45-06-05-01. Applicability and scope. Except as otherwise specifically 
provided, this section applies to all long-term care insurance policies delivered or 
issued for delivery in this state on or after between July 1, 1988, and February 29, 
2004. by insurers, fraternal benefit societies, nonprofit health, hospital and medical 
service corporations, prepaid health maintenance organizations, and all similar 
organizations. Policies delivered or issued for delivery in this state on or after 
March 1. 2004. are governed by chapter 45-06-05.1. 

History: Effective July 1, 1988: amended effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 
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CHAPTER 45-06-05.1 
LONG-TERM CARE INSURANCE MODEL REGULATION 

Section 
45-06-05.1-01 
45-06-05.1-02 
45-06-05. 1-03 
45-06-05' 1-04 
45-06-05.1-05 
45-06-05. 1-06 
45-06-05.1-07 
45-06-05. 1-08 
45-06-05.1-09 
45-06-05.1-1 0 

45-06-05.1-11 
45-06-05.1-12 

45-06-05' 1-13 
45-06-05.1-14 
45-06-05. 1-15 
45-06-05.1-16 
45-06-05.1-17 
45-06-05.1-18 
45-06-05.1-19 
45-06-05.1-20 
45-06-05.1-21 
45-06-05.1-22 
45-06-05.1-23 

45-06-05.1-24 
45-06-05.1-25 
45-06-05.1-26 

45-06-05.1-27 
45-06-05.1-28 
45-06-05.1-29 

Applicability and Scope 
Definitions 
Policy Definitions 
Policy Practices and Provisions 
Unintentional Lapse 
Reguired Disclosure Provisions 
Reguired Disclosure of Rating Practices to Consumers 
Initial Filing Reguirements 
Prohibition Against Post-Claims Underwriting 
Minimum Standards for Home Health and Community Care 

Benefits in Long-Term Care Insurance Policies 
Reguirement to Offer Inflation Protection 
Reguirements for Application Forms and Replacement 

Coverage 
Reporting Reguirements 
Licensing 
Discretionary Powers of Commissioner 
Reserve Standards 
Loss Ratio 
Premium Rate Schedule Increases 
Filing Reguirement 
Filing Reguirements for Advertising 
Standards for Marketing 
Suitability 
Prohibition Against Preexisting Conditions and Probationary 

Periods in Replacement Policies or Certificates 
Nonforfeiture Benefit Reguirement 
Standards for Benefit Triggers 
Additional Standards for Benefit Triggers for Qualified 

Long-Term Care Insurance Contracts 
Standard Format Outline of Coverage 
Reguirement to Deliver Shopper's Guide 
Penalties 

45-06-05.1-01. Applicability and scope. Except as otherwise specifically 
provided. this chapter applies to all long-term care insurance policies. including 
gualified long-term care contracts and life insurance policies that accelerate 
benefits for long-term care delivered or issued for delivery in this state on or after 
March 1. 2004. fraternal benefit societies. nonprofit health. hospital and medical 
service corporations. prepaid health plans. health maintenance organizations. and 
all similar organizations. Certain provisions of this chapter apply only to gualified 
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long-term care insurance contracts as noted. Policies delivered or issued for 
delivery in this state before March 1. 2004. are governed by chapter 45-06-05. 

History: Effective March 1 . 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-02. Definitions. For the purpose of this chapter. the terms 
"long-term care insurance". "qualified long-term care insurance". "group long-term 
care insurance". "commissioner". "applicant". "policy". and "certificate" shall have 
the meanings set forth in North Dakota Century Code section 26.1-45-01. In 
addition. the following definitions apply: 

L.A. "Exceptional increase" means only those increases filed by an 
insurer as exceptional for which the commissioner determines the 
need for the premium rate increase is justified: 

ill Due to changes in laws or regulations applicable to long-term 
care coverage in this state: or 

@ Due to increased and unexpected utilization that affects the 
majority of insurers of similar products. 

b... Except as provided in section 45-06-05.1-18. exceptional increases 
are subject to the same requirements as other premium rate 
schedule increases. 

c. The commissioner may request a review by an independent 
actuary or a professional actuarial body of the basis for a request 
that an increase be considered an exceptional increase . 

.d.,. The commissioner. in determining that the necessary basis for 
an exceptional increase exists. shall also determine any potential 
offsets to higher claims costs. 

2. "Incidental". as used in subsection 10 of section 45-06-05.1-18. means 
that the value of the long-term care benefits provided is less than 
ten percent of the total value of the benefits provided over the life of 
the policy. These values shall be measured as of the date of issue. 

~ "Qualified actuary" means a member in good standing of the American 
academy of actuaries. 

4. "Similar policy forms" means all of the long-term care insurance policies 
and certificates issued by an insurer in the same long-term care benefit 
classification as the policy form being considered. Certificates of 
groups that meet the definition in subdivision a of subsection 3 of North 
Dakota Century Code section 26.1-45-01 are not considered similar to 
certificates or policies otherwise issued as long-term care insurance. 

1284 



but are similar to other comparable certificates with the same long-term 
care benefit classifications. For purposes of determining similar policy 
forms. long-term care benefit classifications are defined as follows: 
institutional long-term care benefits only. noninstitutional long-term 
care benefits only. or comprehensive long-term care benefits. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-03. Policy definitions. No long-term care insurance policy 
delivered or issued for delivery in this state shall use the terms set forth below. 
unless the terms are defined in the policy and the definitions satisfy the following 
reguirements: 

.1... "Activities of daily living" means at least bathing. continence. dressing. 
eating. toileting. and transferring. 

2. "Acute condition" means that the individual is medically unstable. Such 
an individual reguires freguent monitoring by medical professionals. 
such as physicians and registered nurses. in order to maintain the 
individual's health status. 

3. "Adult day care" means a program for six or more individuals of social 
and health-related services provided during the day in a community 
group setting for the purpose of supporting frail. impaired elderly or other 
disabled adults who can benefit from care in a group setting outside the 
home. 

4. "Bathing" means washing oneself by sponge bath. or in either a tub or 
shower. including the task of getting into or out of the tub or shower. 

5. "Cognitive impairment" means a deficiency in a person's short-term or 
long-term memory: orientation as to person. place. and time: deductive 
or abstract reasoning: or judgment as it relates to safety awareness. 

~ "Continence" means the ability to maintain control of bowel and bladder 
function. or. when unable to maintain control of bowel or bladder 
function. the ability to perform associated personal hygiene. including 
caring for catheter or colostomy bag. 

L. "Dressing" means putting on and taking off all items of clothing and any 
necessary braces, fasteners. or artificial limbs. 

a. "Eating" means feeding oneself by getting food into the body from 
a receptacle such as a plate. cup, or table or by a feeding tube or 
intravenously. 
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9. "Hands-on assistance" means physical assistance (minimal. moderate. 
or maximal) without which the individual would not be able to perform 
the activity of daily living. 

1 0. "Home health care services" means medical and nonmedical services 
provided to ill. disabled. or infirm persons in their residences. Such 
services may include homemaker services. assistance with activities of 
daily living. and respite care services . 

.11.. "Medicare" means ''The Health Insurance for the Aged Act. Title XVIII of 
the Social Security Amendments of 1965 as Then Constituted or Later 
Amended" or "Title I. Part I of Public Law 89-97. as Enacted by the 
Eighty-Ninth Congress of the United States of America and popularly 
known as The Health Insurance for the Aged Act. as then constituted 
and any later amendments or substitutes thereof'. or words of similar 
import. 

12. "Mental or nervous disorder" shall not be defined to include more 
than neurosis. psychoneurosis. psychopathy. psychosis. or mental or 
emotional disease or disorder. 

13. "Personal care" means the provision of hands-on services to assist an 
individual with activities of daily living. 

14 "Skilled nursing care". "intermediate care". "personal care". "home 
care". and other services shall be defined in relation to the level of skill 
required. the nature of the care. and the setting in which care must be 
delivered. 

15. "Toileting" means getting to and from the toilet. getting on and off the 
toilet. and performing associated personal hygiene. 

16. "Transferring" means moving into or out of a bed. chair. or wheelchair. 

17. All providers of services. including "skilled nursing facility". "extended 
care facility". "intermediate care facility". "convalescent nursing home". 
"personal care facility". and "home care agency". shall be defined 
in relation to the services and facilities required to be available and 
the licensure or degree status of those providing or supervising the 
services. The definition may require that the provider be appropriately 
licensed or certified. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 
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45-06-05.1-04. Policy practices and provisions . 

.1. Renewability. The terms "guaranteed renewable" and "noncancelable" 
shall not be used in any individual long-term care insurance policy 
without further explanatory language in accordance with the disclosure 
reguirements of section 45-06-05.1-06. 

a A policy issued to an individual shall not contain renewal provisions 
other than "guaranteed renewable" or "noncancelable". 

b. The term "guaranteed renewable" may be used only when the 
insured has the right to continue the long-term care insurance in 
force by the timely payment of premiums and when the insurer 
has no unilateral right to make any change in any provision of the 
policy or rider while the insurance is in force. and cannot decline to 
renew. except that rates may be revised by the insurer on a class 
basis. 

c. The term "noncancelable" may be used only when the insured has 
the right to continue the long-term care insurance in force by the 
timely payment of premiums during which period the insurer has 
no right to unilaterally make any change in any provision of the 
insurance or in the premium rate. 

g., The term "level premium" may only be used when the insurer does 
not have the right to change the premium. 

e. In addition to the other reguirements of this subsection. a gualified 
long-term care insurance contract shall be guaranteed renewable. 
within the meaning of section 7702B(b)(1 )(C) of the Internal 
Revenue Code of 1986. as amended. 

2. Limitations and exclusions. A policy may not be delivered or issued 
for delivery in this state as long-term care insurance if the policy limits 
or excludes coverage by type of illness. treatment. medical condition. 
or accident. except as follows: 

a Preexisting conditions or diseases: 

b. Mental or nervous disorders: however. this shall not permit 
exclusion or limitation of benefits on the basis of alzheimer's 
disease: 

c. Alcoholism and drug addiction: 

.d... Illness. treatment. or medical condition arising out of: 

ill War or act of war (whether declared or undeclared): 
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.(21 Participation in a felony. riot. or insurrection: 

Ql Service in the armed forces or units auxiliary thereto: 

.(£ Suicide (sane or insane). attempted suicide. or intentionally 
self-inflicted injury: or 

§1 Aviation (this exclusion applies only to non-fare-paying 
passengers). 

e. Treatment provided in a government facility. unless otherwise 
reguired by law. services for which benefits are available under 
medicare or other governmental program. except medicaid. any 
state or federal workers' compensation. employer's liability or 
occupational disease law. or any motor vehicle no-fault law. 
services provided by a member of the covered person's immediate 
family, and services for which no charge is normally made in the 
absence of insurance: 

L Expenses for services or items available or paid under another 
long-term care insurance or health insurance policy: 

.9.:. In the case of a qualified long-term care insurance contract. 
expenses for services or items to the extent that the expenses 
are reimbursable under title XVIII of the Social Security Act or 
would be so reimbursable but for the application of a deductible or 
coinsurance amount: and 

.!:1. This subsection is not intended to prohibit exclusions and 
limitations by type of provider or territorial limitations. 

3. Extension of benefits. Termination of long-term care insurance shall 
be without prejudice to any benefits payable for institutionalization 
if the institutionalization began while the long-term care insurance 
was in force and continues without interruption after termination. The 
extension of benefits beyond the period the long-term care insurance 
was in force may be limited to the duration of the benefit period. if any, 
or to payment of the maximum benefits and may be subject to any 
policy waiting period, and all other applicable provisions of the policy. 

~ Continuation or conversion. 

a.. Group long-term care insurance issued in this state on or after the 
effective date of this section shall provide covered individuals with 
a basis for continuation or conversion of coverage. 

b. For the purposes of this section. "a basis for continuation of 
coverage" means a policy provision that maintains coverage under 
the existing group policy when the coverage would otherwise 

1288 



terminate and which is subject only to the continued timely 
payment of premium when due. Group policies that restrict 
provision of benefits and services to. or contain incentives to use 
certain providers or facilities. may provide continuation benefits 
that are substantially equivalent to the benefits of the existing 
group policy. The commissioner shall make a determination as to 
the substantial equivalency of benefits. and in doing so. shall take 
into consideration the differences between managed care and 
non-managed care plans. including. but not limited to. provider 
system arrangements. service availability. benefit levels. and 
administrative complexity. 

c. For the purposes of this section. "a basis for conversion of 
coverage" means a policy provision that an individual whose 
coverage under the group policy would otherwise terminate or 
has been terminated for any reason. including discontinuance of 
the group policy in its entirety or with respect to an insured class. 
and who has been continuously insured under the group policy, 
and any group policy which it replaced. for at least six months 
immediately prior to termination. shall be entitled to the issuance 
of a converted policy by the insurer under whose group policy the 
individual is covered. without evidence of insurability . 

.Q.. For the purposes of this section. "converted policy" means an 
individual policy of long-term care insurance providing benefits 
identical to or benefits determined by the commissioner to be 
substantially equivalent to or in excess of those provided under 
the group policy from which conversion is made. When the group 
policy from which conversion is made restricts provision of benefits 
and services to. or contains incentives to use certain providers or 
facilities. the commissioner. in making a determination as to the 
substantial equivalency of benefits. shall take into consideration 
the differences between managed care and non-managed care 
plans. including provider system arrangements. service availability. 
benefit levels. and administrative complexity. 

e. Written application for the converted policy shall be made and the 
first premium due. if any. shall be paid as directed by the insurer not 
later than thirty-one days after termination of coverage under the 
group policy. The converted policy shall be issued effective on the 
day following the termination of coverage under the group policy. 
and shall be renewable annually. 

t. Unless the group policy from which conversion is made replaced 
previous group coverage. the premium for the converted policy 
shall be calculated on the basis of the insured's age at inception of 
coverage under the group policy from which conversion is made. 
When the group policy from which conversion is made replaced 
previous group coverage. the premium for the converted policy 
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shall be calculated on the basis of the insured's age at inception 
of coverage under the group policy replaced. 

9... Continuation of coverage or issuance of a converted policy shall be 
mandatory. except when: 

ill Termination of group coverage resulted from an individual's 
failure to make any required payment of premium or 
contribution when due: or 

.(2l The terminating coverage is replaced not later than thirty-one 
days after termination. by group coverage effective on the day 
following the termination of coverage: 

.(al Providing benefits identical to or benefits determined by 
the commissioner to be substantially equivalent to or in 
excess of those provided by the terminating coverage: 
and 

.Q;U The premium for which is calculated in a manner 
consistent with the requirements of subdivision f. 

h. Notwithstanding any other provision of this section. a converted 
policy issued to an individual who at the time of conversion is 
covered by another long-term care insurance policy that provides 
benefits on the basis of incurred expenses may contain a provision 
that results in a reduction of benefits payable if the benefits 
provided under the additional coverage. together with the full 
benefits provided by the converted policy. would result in payment 
of more than one hundred percent of incurred expenses. The 
provision shall only be included in the converted policy if the 
converted policy also provides for a premium decrease or refund 
which reflects the reduction in benefits payable. 

L. The converted policy may provide that the benefits payable under 
the converted policy. together with the benefits payable under the 
group policy from which conversion is made. shall not exceed those 
that would have been payable had the individual's coverage under 
the group policy remained in force and effect. 

1. Notwithstanding any other provision of this section. an insured 
individual whose eligibility for group long-term care coverage is 
based upon the insured individual's relationship to another person 
shall be entitled to continuation of coverage under the group 
policy upon termination of the qualifying relationship by death or 
dissolution of marriage. 

k. For the purposes of this section. a "managed care plan" is a health 
care or assisted living arrangement designed to coordinate patient 
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care or control costs through utilization review. case management. 
or use of specific provider networks. 

5. Discontinuance and replacement. If a group long-term care policy 
is replaced by another group long-term care policy issued to the 
same policyholder. the succeeding insurer shall offer coverage to 
all persons covered under the previous group policy on its date of 
termination. Coverage provided or offered to individuals by the insurer 
and premiums charged to persons under the new group policy: 

~ Shall not result in an exclusion for preexisting conditions that would 
have been covered under the group policy being replaced: and 

b. Shall not vary or otherwise depend on the individual's health 
or disability status. claim experience. or use of long-term care 
services. 

§.___g._ The premium charged to an insured shall not increase due to either: 

ill The increasing age of the insured at ages beyond sixty-five: 
or 

.(21 The duration the insured has been covered under the policy. 

b. The purchase of additional coverage shall not be considered 
a premium rate increase. but for purposes of the calculation 
reguired under section 45-06-05.1-24. the portion of the premium 
attributable to the additional coverage shall be added to and 
considered part of the initial annual premium. 

c. A reduction in benefits shall not be considered a premium 
change. but for purpose of the calculation reguired under section 
45-06-05.1-24. the initial annual premium shall be based on the 
reduced benefits. 

L.. Electronic enrollment for group policies. 

a. In the case of a group defined in subdivision a of subsection 3 of 
North Dakota Century Code section 26.1-45-01. any requirement 
that a signature of an insured be obtained by an agent or insurer 
shall be deemed satisfied if: 

ill The consent is obtained by telephonic or electronic 
enrollment by the group policyholder or insurer. A verification 
of enrollment information shall be provided to the enrollee: 

.(21 The telephonic or electronic enrollment provides necessary 
and reasonable safeguards to assure the accuracy. retention. 
and prompt retrieval of records: and 
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.Ql The telephonic or electronic enrollment provides necessary 
and reasonable safeguards to assure that the confidentiality 
of nonpublic personal financial information and nonpublic 
personal health information as defined by article 45-14 is 
maintained . 

.!;L The insurer shall make available. upon reguest of the 
commissioner. records that will demonstrate the insurer's ability to 
confirm enrollment and coverage amounts. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45·06·05.1·05. Unintentional lapse. Each insurer offering long-term 
care insurance shall. as a protection against unintentional lapse. comply with the 
following: 

~ Notice before lapse or termination. No individual long-term care 
policy or certificate shall be issued until the insurer has received 
from the applicant either a written designation of at least one 
person. in addition to the applicant. who is to receive notice of 
lapse or termination of the policy or certificate for nonpayment of 
premium. or a written waiver dated and signed by the applicant 
electing not to designate additional persons to receive notice. 
The applicant has the right to designate at least one person who 
is to receive the notice of termination. in addition to the insured. 
Designation shall not constitute acceptance of any liability on the 
third party for services provided to the insured. The form used 
for the written designation must provide space clearly designated 
for listing at least one person. The designation shall include each 
person's full name and home address. In the case of an applicant 
who elects not to designate an additional person. the waiver shall 
state: "Protection against unintended lapse. I understand that I 
have the right to designate at least one person other than myself 
to receive notice of lapse or termination of this long-term care 
insurance policy for nonpayment of premium. I understand that 
notice will not be given until thirty (30) days after a premium is 
due and unpaid. I elect NOT to designate a person to receive this 
notice." 

The insurer shall notify the insured of the right to change this written 
designation. no less often than once every two years . 

.!;L When the policyholder or certificate holder pays premium 
for a long-term care insurance policy or certificate through a 
payroll or pension deduction plan. the requirements contained in 
subdivision a need not be met until sixty days after the policyholder 
or certificate holder is no longer on such a payment plan. The 
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application or enrollment form for such policies or certificates shall 
clearly indicate the payment plan selected by the applicant. 

c. Lapse or termination for nonpayment of premium. No individual 
long-term care policy or certificate shall lapse or be terminated for 
nonpayment of premium unless the insurer. at least thirty days 
before the effective date of the lapse or termination. has given 
notice to the insured and to those persons designated pursuant to 
subdivision a. at the address provided by the insured for purposes 
of receiving notice of lapse or termination. Notice shall be given by 
first-class United States mail. postage prepaid. and notice may not 
be given until thirty days after a premium is due and unpaid. Notice 
shall be deemed to have been given as of five days after the date 
of mailing. 

2. Reinstatement. In addition to the reguirement in subsection 1. a 
long-term care insurance policy or certificate shall include a provision 
that provides for reinstatement of coverage. in the event of lapse 
if the insurer is provided proof that the policyholder or certificate 
holder was cognitively impaired or had a loss of functional capacity 
before the grace period contained in the policy expired. This option 
shall be available to the insured if reguested within five months after 
termination and shall allow for the collection of past-due premium. 
when appropriate. The standard of proof of cognitive impairment or 
loss of functional capacity shall not be more stringent than the benefit 
eligibility criteria on cognitive impairment or the loss of functional 
capacity contained in the policy and certificate. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45·06-05.1-06. Required disclosure provisions . 

.1... Renewability. Individual long-term care insurance policies shall contain 
a renewability provision. 

a.. The provision shall be appropriately captioned. shall appear on the 
first page of the policy. and shall clearly state that the coverage 
is guaranteed renewable or noncancelable. This provision shall 
not apply to policies that do not contain a renewability provision 
and under which the right to nonrenew is reserved solely to the 
policyholder . 

.b... A long-term care insurance policy or certificate. other than one in 
which the insurer does not have the right to change the premium. 
shall include a statement that premium rates may change. 
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2. Riders and endorsements. Except for riders or endorsements 
by which the insurer effectuates a reguest made in writing by the 
insured under an individual long-term care insurance policy. all riders 
or endorsements added to an individual long-term care insurance 
policy after date of issue or at reinstatement or renewal that reduce 
or eliminate benefits or coverage in the policy shall reguire signed 
acceptance by the individual insured. After the date of policy issue. 
any rider or endorsement which increases benefits or coverage with 
a concomitant increase in premium during the policy term must be 
agreed to in writing signed by the insured. except if the increased 
benefits or coverage are reguired by law. If a separate additional 
premium is charged for benefits provided in connection with riders or 
endorsements. the premium charge shall be set forth in the policy. 
rider. or endorsement. 

.a_ Payment of benefits. A long-term care insurance policy that provides 
for the payment of benefits based on standards described as "usual 
and customary". "reasonable and customary". or words of similar import 
shall include a definition of these terms and an explanation of the terms 
in its accompanying outline of coverage. 

4. Limitations. If a long-term care insurance policy or certificate contains 
any limitations with respect to preexisting conditions. the limitations shall 
appear as a separate paragraph of the policy or certificate and shall be 
labeled as "Preexisting Condition Limitations". 

5. Other limitations or conditions on eligibility for benefits. A 
long-term care insurance policy or certificate containing any limitations 
or conditions for eligibility other than those prohibited in subsection 2 
of North Dakota Century Code section 26.1-45-07 shall set forth a 
description of the limitations or conditions. including any reguired 
number of days of confinement. in a separate paragraph of the policy 
or certificate and shall label such paragraph "Limitations or Conditions 
on Eligibility for Benefits". 

6. Disclosure of tax consequences. With regard to life insurance 
policies that provide an accelerated benefit for long-term care. a 
disclosure statement is reguired at the time of application for the policy 
or rider and at the time the accelerated benefit payment reguest is 
submitted that receipt of these accelerated benefits may be taxable. 
and that assistance should be sought from a personal tax advisor. The 
disclosure statement shall be prominently displayed on the first page 
of the policy or rider and any other related documents. This subsection 
shall not apply to gualified long-term care insurance contracts. 

7. Benefit triggers. Activities of daily living and cognitive impairment shall 
be used to measure an insured's need for long-term care and shall 
be described in the policy or certificate in a separate paragraph and 
shall be labeled "Eligibility for the Payment of Benefits". Any additional 
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benefit triggers shall also be explained in this section. If these triggers 
differ for different benefits. explanation of the trigger shall accompany 
each benefit description. If an attending physician or other specified 
person must certify a certain level of functional dependency in order to 
be eligible for benefits. this too shall be specified. 

8. A qualified long-term care insurance contract shall include a disclosure 
statement in the policy and in the outline of coverage as contained 
in subsection 5 of section 45-06-05.1-27. federal tax consequences. 
that the policy is intended to be a qualified long-term care insurance 
contract under section 7702B(b) of the Internal Revenue Code of 1986. 
as amended. 

9. A nonqualified long-term care insurance contract shall include a 
disclosure statement in the policy and in the outline of coverage 
as contained in subsection 5 of section 45-06-05.1-27. federal tax 
consequences. that the policy is not intended to be a qualified long-term 
care insurance contract. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-07. Required disclosure of rating practices to consumers . 

.L. This section shall apply as follows: 

.9.... Except as provided in subdivision b. this section applies to any 
long-term care policy or certificate issued in this state on or after 
September 1. 2004. 

b. For certificates issued on or after the effective date of this 
amended regulation under a group long-term care insurance 
policy as defined in subdivision a of subsection 3 of North Dakota 
Century Code section 26.1-45-01. which policy was in force at the 
time this amended regulation became effective. the provisions of 
this section shall apply on the policy anniversary following March 1. 
2005. 

2. Other than policies for which no applicable premium rate or rate 
schedule increases can be made. insurers shall provide all of the 
information listed in this subsection to the applicant at the time of 
application or enrollment. unless the method of application does not 
allow for delivery at that time. In such a case. an insurer shall provide 
all of the information listed in this section to the applicant no later than 
at the time of delivery of the policy or certificate. 

a. A statement that the policy may be subject to rate increases in the 
future: 
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b. An explanation of potential future premium rate revisions. and 
the policyholder's or certificate holder's option in the event of a 
premium rate revision: 

c. The premium rate or rate schedules applicable to the applicant that 
will be in effect until a request is made for an increase: 

Q.. A general explanation for applying premium rate or rate schedule 
adjustments that shall include: 

ill A description of when premium rate or rate schedule 
adjustments will be effective. e.g .. next anniversary date. 
next billing date. etc.: and 

.(2}. The right to a revised premium rate or rate schedule as 
provided in subdivision c if the premium rate or rate schedule 
is changed: and 

e. (1) Information regarding each premium rate increase on this 
policy form or similar policy forms over the past ten years for 
this state or any other state that. at a minimum. identifies: 

00 The policy forms for which premium rates have been 
increased: 

.{bl The calendar years when the form was available for 
purchase: and 

.(g The amount or percent of each increase. The 
percentage may be expressed as a percentage of 
the premium rate prior to the increase. and may also 
be expressed as minimum and maximum percentages 
if the rate increase is variable by rating characteristics . 

.(2}. The insurer may. in a fair manner. provide additional 
explanatory information related to the rate increases . 

.@l An insurer shall have the right to exclude from the disclosure 
premium rate increases that only apply to blocks of business 
acquired from other nonaffiliated insurers or the long-term 
care policies acquired from other nonaffiliated insurers when 
those increases occurred prior to the acquisition. 

ffi If an acquiring insurer files for a rate increase on a long-term 
care policy form acquired from nonaffiliated insurers or a 
block of policy forms acquired from nonaffiliated insurers on 
or before the later of the effective date of this section or the 
end of a twenty-four-month period following the acquisition of 
the block or policies. the acquiring insurer may exclude that 
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rate increase from the disclosure. However. the nonaffiliated 
selling company shall include the disclosure of that rate 
increase in accordance with paragraph 1. 

@ If the acguiring insurer in paragraph 4 files for a subseguent 
rate increase. even within the twenty-four-month period. on 
the same policy form acguired from nonaffiliated insurers 
or block of policy forms acguired from nonaffiliated insurers 
referenced in paragraph 4. the acguiring insurer shall make all 
disclosures reguired by this subdivision. including disclosure 
of the earlier rate increase referenced in paragraph 4. 

3. An applicant shall sign an acknowledgment at the time of application. 
unless the method of application does not allow for signature at that 
time. that the insurer made the disclosure reguired under subdivisions a 
through e of subsection 2. If due to the method of application the 
applicant cannot sign an acknowledgment at the time of application. 
the applicant shall sign no later than at the time of delivery of the policy 
or certificate. 

4. An insurer shall use the forms in appendices B and F to comply with the 
reguirements of subsections 2 and 3. 

5. An insurer shall provide notice of an upcoming premium rate schedule 
increase to all policyholders or certificate holders. if applicable. at least 
forty-five days prior to the implementation of the premium rate schedule 
increase by the insurer. The notice shall include the information reguired 
by subsection 2 when the rate increase is implemented. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-08. Initial filing requirements. 

1.. This section applies to any long-term care policy issued in this state on 
or after September 1. 2004. 

2.. An insurer shall provide the information listed in this subsection to the 
commissioner thirty days prior to making a long-term care insurance 
form available for sale. 

a. A copy of the disclosure documents reguired in section 
45-06-05.1-07: and 

.b.. An actuarial certification consisting of at least the following: 

ill A statement that the initial premium rate schedule is 
sufficient to cover anticipated costs under moderately 
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adverse experience and that the premium rate schedule is 
reasonably expected to be sustainable over the life of the 
form with no future premium increases anticipated: 

.(21 A statement that the policy design and coverage provided 
have been reviewed and taken into consideration: 

Ql A statement that the underwriting and claims adjudication 
processes have been reviewed and taken into consideration: 

@ A complete description of the basis for contract reserves that 
are anticipated to be held under the form. to include: 

00 Sufficient detail or sample calculations provided so as 
to have a complete depiction of the reserve amounts to 
be held: 

.(bl A statement that the assumptions used for reserves 
contain reasonable margins for adverse experience: 

.(.cl A statement that the net valuation premium for renewal 
years does not increase. except for attained-age rating 

·where permitted: and 

@ A statement that the difference between the gross 
premium and the net valuation premium for renewal 
years is sufficient to cover expected renewal expenses: 
or if such a statement cannot be made. a complete 
description of the situations in which this does not 
occur: 

ill An aggregate distribution of anticipated issues 
may be used as long as the underlying gross 
premiums maintain a reasonably consistent 
relationship: and 

!21 If the gross premiums for certain age groups 
appear to be inconsistent with this requirement. 
the commissioner may reguest a demonstration 
under subsection 3 based on a standard age 
distribution: and 

(5) (a) A statement that the premium rate schedule is not less 
than the premium rate schedule for existing similar 
policy forms also available from the insurer except for 
reasonable differences attributable to benefits: or 
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.(Ql A comparison of the premium schedules for similar 
policy forms that are currently available from the insurer 
with an explanation of the differences. 

~ The commissioner may request an actuarial demonstration that 
benefits are reasonable in relation to premiums. The actuarial 
demonstration shall include either premium and claim experience 
on similar policy forms. adjusted for any premium or benefit 
differences. relevant and credible data from other studies. or both. 

b. In the event the commissioner asks for additional information under 
this provision. the period in subsection 2 does not include the period 
during which the insurer is preparing the requested information. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-09. Prohibition against post-claims underwriting . 

.1. All applications for long-term care insurance policies or certificates 
except those that are guaranteed issue shall contain clear and 
unambiguous questions designed to ascertain the health condition of 
the applicant. 

~ If an application for long-term care insurance contains a question 
that asks whether the applicant has had medication prescribed by 
a physician. it must also ask the applicant to list the medication that 
has been prescribed. 

b. If the medications listed in the application were known by the 
insurer. or should have been known at the time of application. 
to be directly related to a medical condition for which coverage 
would otherwise be denied. then the policy or certificate shall not 
be rescinded for that condition. 

~ Except for policies or certificates which are guaranteed issue: 

a.. The following language shall be set out conspicuously and in close 
conjunction with the applicant's signature block on an application 
for a long-term care insurance policy or certificate: 

Caution: If your answers on this application are incorrect or 
untrue. [company] has the right to deny benefits or rescind 
your policy . 

.b.:. The following language. or language substantially similar to the 
following. shall be set out conspicuously on the long-term care 
insurance policy or certificate at the time of delivery: 
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Caution: The issuance of this long-term care insurance 
[policy] [certificate] is based upon your responses to the 
guestions on your application. A copy of your [application] 
[enrollment form] [is enclosed] [was retained by you when 
you applied]. If your answers are incorrect or untrue. the 
company has the right to deny benefits or rescind your policy. 
The best time to clear up any guestions is now. before a claim 
arises! If. for any reason. any of your answers are incorrect. 
contact the company at this address: [insert address] 

c. Prior to issuance of a long-term care policy or certificate to an 
applicant age eighty or older. the insurer shall obtain one of the 
following: 

ill A report of a physical examination: 

.(21 An assessment of functional capacity: 

Ql An attending physician's statement: or 

.{41 Copies of medical records. 

4. A copy of the completed application or enrollment form. whichever is 
applicable. shall be delivered to the insured no later than at the time of 
delivery of the policy or certificate unless it was retained by the applicant 
at the time of application. 

5. Every insurer or other entity selling or issuing long-term care insurance 
benefits shall maintain a record of all policy or certificate rescissions. 
both state and countrywide. except those that the insured voluntarily 
effectuated and shall annually furnish this information to the insurance 
commissioner in the format prescribed by the national association of 
insurance commissioners in appendix A. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-10. Minimum standards for home health and community 
care benefits in long-term care insurance policies . 

.L A long-term care insurance policy or certificate shall not. if it provides 
benefits for home health care or community care services. limit or 
exclude benefits: 

9.:. By reguiring that the insured or claimant would need care in a skilled 
nursing facility if home health care services were not provided: 
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.b.:. By reguiring that the insured or claimant first or simultaneously 
receive nursing or therapeutic services. or both. in a home. 
community. or institutional setting before home health care 
services are covered: 

k.. By limiting eligible services to services provided by registered 
nurses or licensed practical nurses: 

.Q... By reguiring that a nurse or therapist provide services covered by 
the policy that can be provided by a home health aide. or other 
licensed or certified home care worker acting within the scope of 
the worker's licensure or certification: 

e. By excluding coverage for personal care services provided by a 
home health aide: 

:l By reguiring that the provision of home health care services be at 
a level of certification or licensure greater than that reguired by the 
eligible service: 

Q..,. By reguiring that the insured or claimant have an acute condition 
before home health care services are covered: 

h. By limiting benefits to services provided by medicare-certified 
agencies or providers: or 

i.. By excluding coverage for adult day care services. 

£. A long-term care insurance policy or certificate. if it provides for home 
health or community care services. shall provide total home health or 
community care coverage that is a dollar amount eguivalent to at least 
one-half of one year's coverage available for nursing home benefits 
under the policy or certificate. at the time covered home health or 
community care services are being received. This reguirement shall 
not apply to policies or certificates issued to residents of continuing 
care retirement communities. 

~ Home health care coverage may be applied to the nonhome health care 
benefits provided in the policy or certificate when determining maximum 
coverage under the terms of the policy or certificate. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-11. Requirement to offer inflation protection . 

.L No insurer may offer a long-term care insurance policy unless the 
insurer also offers to the policyholder in addition to any other inflation 
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protection the option to purchase a policy that provides for benefit 
levels to increase with benefit maximums or reasonable durations 
which are meaningful to account for reasonably anticipated increases 
in the costs of long-term care services covered by the policy. Insurers 
must offer to each policyholder. at the time of purchase. the option to 
purchase a policy with an inflation protection feature no less favorable 
than one of the following: 

.a.. Increases benefit levels annually in a manner so that the increases 
are compounded annually at a rate not less than five percent: 

b. Guarantees the insured individual the right to periodically increase 
benefit levels without providing evidence of insurability or health 
status so long as the option for the previous period has not been 
declined. The amount of the additional benefit shall be no less than 
the difference between the existing policy benefit and that benefit 
compounded annually at a rate of at least five percent for the period 
beginning with the purchase of the existing benefit and extending 
until the year in which the offer is made: or 

c. Covers a specified percentage of actual or reasonable charges and 
does not include a maximum specified indemnity amount or limit. 

£. Where the policy is issued to a group. the required offer in subsection 1 
shall be made to the group policyholder: except. if the policy is issued 
to a group defined in subdivision d of subsection 3 of North Dakota 
Century Code section 26.1-45-01 other than to a continuing care 
retirement community, the offering shall be made to each proposed 
certificate holder. 

~ The offer in subsection 1 shall not be required of life insurance policies 
or riders containing accelerated long-term care benefits. 

L...a... Insurers shall include the following information in or with the outline 
of coverage: 

ill A graphic comparison of the benefit levels of a policy that 
increases benefits over the policy period with a policy that 
does not increase benefits. The graphic comparison shall 
show benefit levels over at least a twenty-year period . 

.(21 Any expected premium increases or additional premiums to 
pay for automatic or optional benefit increases. 

Q.. An insurer may use a reasonable hypothetical. or a graphic 
demonstration. for the purposes of this disclosure . 

.5... Inflation protection benefit increases under a policy which contains 
these benefits shall continue without regard to an insured's age. claim 
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status or claim history. or the length of time the person has been 
insured under the policy. 

6. An offer of inflation protection that provides for automatic benefit 
increases shall include an offer of a premium which the insurer expects 
to remain constant. The offer shall disclose in a conspicuous manner 
that the premium may change in the future unless the premium is 
guaranteed to remain constant. 

L.......A. Inflation protection as provided in subdivision a of subsection 1 
shall be included in a long-term care insurance policy unless an 
insurer obtains a rejection of inflation protection signed by the 
policyholder as reguired in this subsection. The rejection may be 
either in the application or on a separate form . 

.b... The rejection shall be considered a part of the application and shall 
state: 

I have reviewed the outline of coverage and the graphs that 
compare the benefits and premiums of this policy with and 
without inflation protection. Specifically. I have reviewed 
Plans . and I reject inflation protection. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-12. Requirements for application forms and replacement 
coverage . 

.L Application forms shall include the following guestions designed to elicit 
information as to whether. as of the date of the application. the applicant 
has another long-term care insurance policy or certificate in force or 
whether a long-term care policy or certificate is intended to replace 
any other accident and sickness or long-term care policy or certificate 
presently in force. A supplementary application or other form to be 
signed by the applicant and agent. except when the coverage is sold 
without an agent. containing the guestions may be used. With regard 
to a replacement policy issued to a group defined by subdivision a of 
subsection 3 of North Dakota Century Code section 26.1-45-01. the 
following guestions may be modified only to the extent necessary to 
elicit information about health or long-term care insurance policies other 
than the group policy being ·replaced. provided that the certificate holder 
has been notified of the replacement. 

a. Do you have another long-term care insurance policy or certificate 
in force (including health care service contract. health maintenance 
organization contract)? 
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.!:L Did you have another long-term care insurance policy or certificate 
in force during the last twelve months? 

ill If so. with which company? 

.(21 If that policy lapsed. when did it lapse? 

c. Are you covered by medicaid? 

d. Do you intend to replace any of your medical or health insurance 
coverage with this policy [certificate]? 

2. Agents shall list any other health insurance policies they have sold to 
the applicant. 

a. List policies sold that are still in force . 

.!:L List policies sold in the past five years that are no longer in force. 

3. Solicitations other than direct response. Upon determining that a sale 
will involve replacement. an insurer. other than an insurer using direct 
response solicitation methods. or its agent shall furnish the applicant. 
prior to issuance or delivery of the individual long-term care insurance 
policy. a notice regarding replacement of accident and sickness or 
long-term care coverage. One copy of the notice shall be retained by 
the applicant and an additional copy signed by the applicant shall be 
retained by the insurer. The reguired notice shall be provided in the 
following manner: 

NOTICE TO APPLICANT REGARDING REPLACEMENT OF INDIVIDUAL 
ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

[Insurance company's name and address] 

SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOU IN THE FUTURE. 

According to [your application] [information you have furnished]. you intend to lapse 
or otherwise terminate existing accident and sickness or long-term care insurance 
and replace it with an individual long-term care insurance policy to be issued by 
[company name] Insurance Company. Your new policy provides thirty (30) days 
within which you may decide. without cost. whether you desire to keep the policy. 
For your own information and protection. you should be aware of and seriously 
consider certain factors which may affect the insurance protection available to you 
under the new policy. 

You should review this new coverage carefully. comparing it with all accident and 
sickness or long-term care insurance coverage you now have. and terminate 
your present policy only if. after due consideration. you find that purchase of this 
long-term care coverage is a wise decision. 

1304 



STATEMENT TO APPLICANT BY AGENT [BROKER OR OTHER 
REPRESENTATIVE]: 

(Use additional sheets. as necessary.) 

I have reviewed your current medical or health insurance coverage. I believe the 
replacement of insurance involved in this transaction materially improves your 
position. My conclusion has taken into account the following considerations. which 
I call to your attention: 

.l. Health conditions that you may presently have (preexisting conditions) 
may not be immediately or fully covered under the new policy. This 
could result in denial or delay in payment of benefits under the new 
policy. whereas a similar claim might have been payable under your 
present policy. 

2. State law provides that your replacement policy or certificate may 
not contain new preexisting conditions or probationary periods. The 
insurer will waive any time periods applicable to preexisting conditions 
or probationary periods in the new policy (or coverage) for similar 
benefits to the extent such time was spent (depleted) under the original 
policy. 

3. If you are replacing existing long-term care insurance coverage. you 
may wish to secure the advice of your present insurer or its agent 
regarding the proposed replacement of your present policy. This is 
not only your right. but it is also in your best interest to make sure you 
understand all the relevant factors involved in replacing your present 
coverage. 

4. If. after due consideration. you still wish to terminate your present policy 
and replace it with new coverage. be certain to truthfully and completely 
answer all questions on the application concerning your medical health 
history. Failure to include all material medical information on an 
application may provide a basis for the company to deny any future 
claims and to refund your premium as though your policy had never 
been in force. After the application has been completed and before 
you sign it. reread it carefully to be certain that all information has been 
properly recorded. 

(Signature of Agent. Broker. or Other Representative) 

[Typed Name and Address of Agent or Broker] 

The above "Notice to Applicant" was delivered to me on: 

(Applicant's Signature) 
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4. Direct response solicitations. Insurers using direct response solicitation 
methods shall deliver a notice regarding replacement of accident and 
sickness or long-term care coverage to the applicant upon issuance of 
the policy. The reguired notice shall be provided in the following manner: 

NOTICE TO APPLICANT REGARDING REPLACEMENT 
OF ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

[Insurance company's name and address] 

SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOU IN THE FUTURE. 

According to [your application] [information you have furnished]. you intend to lapse 
or otherwise terminate existing accident and sickness or long-term care insurance 
and replace it with the long-term care insurance policy delivered herewith issued 
by [company name] Insurance Company. Your new policy provides thirty (30) days 
within which you may decide. without cost. whether you desire to keep the policy. 
For your own information and protection. you should be aware of and seriously 
consider certain factors which may affect the insurance protection available to you 
under the new policy. 

You should review this new coverage carefully. comparing it with all accident and 
sickness or long-term care insurance coverage you now have. and terminate 
your present policy only if. after due consideration. you find that purchase of this 
long-term care coverage is a wise decision. 

1... Health conditions which you may presently have (preexisting 
conditions). may not be immediately or fully covered under the 
new policy. This could result in denial or delay in payment of benefits 
under the new policy. whereas a similar claim might have been payable 
under your present policy. 

2. State law provides that your replacement policy or certificate may 
not contain new preexisting conditions or probationary periods. Your 
insurer will waive any time periods applicable to preexisting conditions 
or probationary periods in the new policy (or coverage) for similar 
benefits to the extent such time was spent (depleted) under the original 
policy. 

~ If you are replacing existing long-term care insurance coverage. you 
may wish to secure the advice of your present insurer or its agent 
regarding the proposed replacement of your present policy. This is 
not only your right. but it is also in your best interest to make sure you 
understand all the relevant factors involved in replacing your present 
coverage. 

4. [To be included only if the application is attached to the policy.] If. after 
due consideration. you still wish to terminate your present policy and 
replace it with new coverage. read the copy of the application attached 
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to your new policy and be sure that all guestions are answered fully and 
correctly. Omissions or misstatements in the application could cause 
an otherwise valid claim to be denied. Carefully check the application 
and write to [company name and address] within thirty (30) days if any 
information is not correct and complete. or if any past medical history 
has been left out of the application. 

[Company Name] 

5. If replacement is intended. the replacing insurer shall notify. in writing. 
the existing insurer of the proposed replacement. The existing policy 
shall be identified by the insurer. name of the insured and policy number 
or address. including zip code. Notice shall be made within five working 
days from the date the application is received by the insurer or the date 
the policy is issued. whichever is sooner. 

6. Life insurance policies that accelerate benefits for long-term care shall 
comply with this section if the policy being replaced is a long-term care 
insurance policy. If the policy being replaced is a life insurance policy. 
the insurer shall comply with the reguirements of article 45-04. If a life 
insurance policy that accelerates benefits for long-term care is replaced 
by another such policy. the replacing insurer shall comply with both the 
long-term care and the life insurance replacement reguirements. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-13. Reporting requirements . 

.1. Every insurer shall maintain records for each agent of that agent's 
amount of replacement sales as a percentage of the agent's total 
annual sales and the amount of lapses of long-term care insurance 
policies sold by the agent as a percentage of the agent's total annual 
sales. 

2. Every insurer shall report annually by June thirtieth the ten percent of 
its agents with the greatest percentages of lapses and replacements as 
measured by subsection 1. (Appendix G) 

~ Reported replacement and lapse rates do not alone constitute a 
violation of insurance laws or necessarily imply wrongdoing. The 
reports are for the purpose of reviewing more closely agent activities 
regarding the sale of long-term care insurance. 

4. Every insurer shall report annually by June thirtieth the number of lapsed 
policies as a percentage of its total annual sales and as a percentage 
of its total number of policies in force as of the end of the preceding 
calendar year. (Appendix G) 
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5. Every insurer shall report annually by June thirtieth the number of 
replacement policies sold as a percentage of its total annual sales 
and as a percentage of its total number of policies in force as of the 
preceding calendar year. (Appendix G) 

6. Every insurer shall report annually by June thirtieth. for qualified 
long-term care insurance contracts. the number of claims denied for 
each class of business. expressed as a percentage of claims denied. 
(Appendix E) 

7. For purposes of this section: 

a. Subject to subdivision c. "claim" means a request for payment of 
benefits under an in-force policy regardless of whether the benefit 
claimed is covered under the policy or any terms or conditions of 
the policy have been met: 

b. "Denied" means the insurer refuses to pay a claim for any reason 
other than for claims not paid for failure to meet the waiting period 
or because of an applicable preexisting condition: 

c. "Policy" means only long-term care insurance: and 

d. "Report" means on a statewide basis. 

a_ Reports required under this section shall be filed with the commissioner. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-14. Licensing. A producer is not authorized to sell. solicit. or 
negotiate with respect to long-term care insurance except as authorized by chapter 
45-02-02 and North Dakota Century Code chapter 26.1-26. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06·05.1-15. Discretionary powers of commtsstoner. The 
commissioner may. upon written request and after an administrative hearing. issue 
an order to modifY or suspend a specific provision or provisions of this chapter with 
respect to a specific long-term care insurance policy or certificate upon a written 
finding that: 

.1. The modification or suspension would be in the best interest of the 
insureds: 
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£. The purposes to be achieved could not be effectively or efficiently 
achieved without the modification or suspension: and 

.3..____.a.. The modification or suspension is necessary to the development 
of an innovative and reasonable approach for insuring long-term 
care: 

b. The policy or certificate is to be issued to residents of a life care 
or continuing care retirement community or some other residential 
community for the elderly and the modification or suspension 
is reasonably related to the special needs or nature of such a 
community: or 

c. The modification or suspension is necessary to permit long-term 
care insurance to be sold as part of. or in conjunction with. another 
insurance product. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-16. Reserve standards . 

.1... When long-term care benefits are provided through the acceleration of 
benefits under group or individual life policies or riders to such policies. 
policy reserves for the benefits shall be determined in accordance with 
North Dakota Century Code section 26.1-35-02. Claim reserves shall 
also be established in the case when the policy or rider is in claim status. 

Reserves for policies and riders subject to this subsection should 
be based on the multiple decrement model utilizing all relevant 
decrements except for voluntary termination rates. Single decrement 
approximations are acceptable if the calculation produces essentially 
similar reserves. if the reserve is clearly more conservative. or if the 
reserve is immaterial. The calculations may take into account the 
reduction in life insurance benefits due to the payment of long-term 
care benefits. However. in no event shall the reserves for the long-term 
care benefit and the life insurance benefit be less than the reserves for 
the life insurance benefit assuming no long-term care benefit. 

In the development and calculation of reserves for policies and riders 
subject to this subsection. due regard shall be given to the applicable 
policy provisions. marketing methods. administrative procedures. and 
all other considerations which have an impact on projected claim costs. 
including. but not limited to. the following: 

.a.. Definition of insured events: 

b. Covered long-term care facilities: 
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c. Existence of home convalescence care coverage: 

.d.,. Definition of facilities: 

e. Existence or absence of barriers to eligibility; 

f. Premium waiver provision: 

9.. Renewability: 

.!1. Ability to raise premiums: 

i.. Marketing method: 

1. Underwriting procedures: 

k. Claims adjustment procedures: 

L. Waiting period: 

m. Maximum benefit: 

D.:. Availability of eligible facilities: 

o. Margins in claim costs: 

12.. Optional nature of benefit: 

g,_ Delay in eligibility for benefit: 

L. Inflation protection provisions: and 

s. Guaranteed insurability option. 

Any applicable valuation morbidity table shall be certified as appropriate 
as a statutory valuation table by a member of the American academy of 
actuaries. 

£. When long-term care benefits are provided other than as in 
subsection 1. reserves shall be determined in accordance with 
section 45-03-15-01. 

History: Effective March 1. 2004. 
General Authority: NPCC 28-32-02 
Law Implemented: NDCC 26.1-45 
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45-06-05.1-17. Loss ratio. 

1,. This section shall apply to all long-term care insurance policies or 
certificates except those covered under sections 45-06-05.1-08 and 
45-06-05.1-18. 

-'... Benefits under long-term care insurance policies shall be deemed 
reasonable in relation to premiums provided the expected loss ratio 
is at least sixty percent. calculated in a manner which provides for 
adequate reserving of the long-term care insurance risk. In evaluating 
the expected loss ratio. due consideration shall be given to all relevant 
factors. including: 

a. Statistical credibility of incurred claims experience and earned 
premiums: 

.Q.. The period for which rates are computed to provide coverage: 

c. Experienced and projected trends: 

.d... Concentration of experience within early policy duration: 

e. Expected claim fluctuation: 

t. Experience refunds. adjustments. or dividends: 

.9.. Renewability features: 

h.. All appropriate expense factors: 

L. Interest: 

L. Experimental nature of the coverage: 

K.. Policy reserves: 

1.. Mix of business by risk classification: and 

m. Product features such as long elimination periods. high 
deductibles. and high maximum limits. 

~ Subsection 2 shall not apply to life insurance policies that accelerate 
benefits for long-term care. A life insurance policy that funds long-term 
care benefits entirely by accelerating the death benefit is considered to 
provide reasonable benefits in relation to premiums paid. if the policy 
complies with all of the following provisions: 

1311 



a. The interest credited internally to determine cash value 
accumulations. including long-term care. if any. are guaranteed 
not to be less than the minimum guaranteed interest rate for cash 
value accumulations without long-term care set forth in the policy: 

.b... The portion of the policy that provides life insurance benefits 
meets the nonforfeiture requirements of North Dakota Century 
Code sections 26. 1-33-18 through 26. 1-33-28: 

c. The policy meets the disclosure requirements of subsections 4. 5. 
and 6 of North Dakota Century Code section 26.1-45-09: 

~ Any policy illustration that meets the applicable requirements of 
the national association of insurance commissioners life insurance 
illustrations model regulation: and 

e. An actuarial memorandum is filed with the insurance department 
that includes: 

ill A description of the basis on which the long-term care rates 
were determined: 

@ A description of the basis for the reserves: 

Q.l A summary of the type of policy. benefits. renewability. 
general marketing method. and limits on ages of issuance: 

@ A description and a table of each actuarial assumption used. 
For expenses. an insurer must include a percentage of 
premium dollars per policy and dollars per unit of benefits. if 
any: 

@ A description and a table of the anticipated policy reserves 
and additional reserves to be held in each future year for 
active lives: 

@ The estimated average annual premium per policy and the 
average issue age: 

ill A statement as to whether underwriting is performed at the 
time of application. The statement shall indicate whether 
underwriting is used and. if used. the statement shall include 
a description of the type or types of underwriting used. 
such as medical underwriting or functional assessment 
underwriting. Concerning a group policy, the statement 
shall indicate whether the enrollee or any dependent will be 
underwritten and when underwriting occurs: and 
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!ID A description of the effect of the long-term care policy 
provision on the reguired premiums. nonforfeiture values. 
and reserves on the underlying life insurance policy. both for 
active lives and those in long-term care claim status. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-18. Premium rate schedule increases . 

.1.. This section shall apply as follows: 

a.. Except as provided in subdivision b. this section applies to any 
long-term care policy or certificate issued in this state on or after 
September 1 . 2004. 

b. For certificates issued on or after the effective date of this 
amended regulation under a group long-term care insurance 
policy as defined in subdivision a of subsection 3 of North Dakota 
Century Code section 26.1-45-01. which policy was in force at the 
time this amended regulation became effective. the provisions of 
this section shall apply on the policy anniversary following March 1. 
2005. 

2... An insurer shall provide notice of a pending premium rate schedule 
increase. including an exceptional increase. to the commissioner at 
least thirty days prior to the notice to the policyholders and shall include: 

a. Information reguired by section 45-06-05.1-07: 

b. Certification by a gualified actuary that: 

ill If the reguested premium rate schedule increase is 
implemented and the underlying assumptions. which reflect 
moderately adverse conditions. are realized. no further 
premium rate schedule increases are anticipated: and 

!.21 The premium rate filing is in compliance with the provisions 
of this section: 

c. An actuarial memorandum justifying the rate schedule change 
reguest that includes: 

ill Lifetime projections of earned premiums and incurred claims 
based on the filed premium rate schedule increase: and the 
method and assumptions used in determining the projected 
values. including reflection of any assumptions that deviate 
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from those used for pricing other forms currently available for 
sale: 

.(gl Annual values for the five years preceding and the three 
years following the valuation date shall be provided 
separately: 

.(b). The projections shall include the development of 
the lifetime loss ratio. unless the rate increase is an 
exceptional increase: 

.(,gl The projections shall demonstrate compliance with 
subsection 3: and 

.(dl For exceptional increases: 

ill The projected experience should be limited to the 
increases in claims expenses attributable to the 
approved reasons for the exceptional increase: 
and 

{2l In the event the commissioner determines as 
provided in subdivision d of subsection 1 of 
section 45-06-05. 1-02 that offsets may exist. 
the insurer shall use appropriate net projected 
experience: 

.£21 Disclosure of how reserves have been incorporated in 
this rate increase whenever the rate increase will trigger 
contingent benefit upon lapse: 

.Ql Disclosure of the analysis performed to determine why a rate 
adjustment is necessary. which pricing assumptions were 
not realized and why. and what other actions taken by the 
company have been relied on by the actuary: 

.{£ A statement that policy design. underwriting. and claims 
adjudication practices have been taken into consideration: 
and 

@ In the event that it is necessary to maintain consistent 
premium rates for new certificates and certificates receiving 
a rate increase. the insurer will need to file composite rates 
reflecting projections of new certificates: 

d. A statement that renewal premium rate schedules are not greater 
than new business premium rate schedules except for differences 
attributable to benefits. unless sufficient justification is provided to 
the commissioner: and 
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e. Sufficient information for review and approval of the premium rate 
schedule increase by the commissioner. 

3. All premium rate schedule increases shall be determined in accordance 
with the following reguirements: 

9.:. Exceptional increases shall provide that seventy percent of 
the present value of projected additional premiums from the 
exceptional increase will be returned to policyholders in benefits: 

b. Premium rate schedule increases shall be calculated such that 
the sum of the accumulated value of incurred claims. without 
the inclusion of active life reserves. and the present value of 
future projected incurred claims. without the inclusion of active life 
reserves. will not be less than the sum of the following: 

ill The accumulated value of the initial earned premium times 
fifty-eight percent: 

.(21 Eighty-five percent of the accumulated value of prior premium 
rate schedule increases on an earned basis: 

Ql The present value of future projected initial earned premiums 
times fifty-eight percent: and 

@ Eighty-five percent of the present value of future projected 
premiums not in paragraph 3 on an earned basis: 

c. In the event that a policy form has both exceptional and other 
increases. the values in paragraphs 2 and 4 of subdivision b 
will also include seventy percent for exceptional rate increase 
amounts: and 

.d.:, All present and accumulated values used to determine rate 
increases shall use the maximum valuation interest rate for 
contract reserves as specified in section 45-03-15-01. The actuary 
shall disclose as part of the actuarial memorandum the use of any 
appropriate averages. 

4. For each rate increase that is implemented. the insurer shall file for 
approval by the commissioner updated projections. as defined in 
paragraph 1 of subdivision c of subsection 2. annually for the next 
three years and include a comparison of actual results to projected 
values. The commissioner may extend the period to greater than three 
years if actual results are not consistent with projected values from 
prior projections. For group insurance policies that meet the conditions 
in subsection 11. the projections reguired by this subsection shall be 
provided to the policyholder in lieu of filing with the commissioner. 
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~ If any premium rate in the revised premium rate schedule is greater 
than two hundred percent of the comparable rate in the initial premium 
schedule. lifetime projections. as defined in paragraph 1 of subdivision c 
of subsection 2. shall be filed for approval by the commissioner every 
five years following the end of the reguired period in subsection 4. For 
group insurance policies that meet the conditions in subsection 11. 
the projections reguired by this subsection shall be provided to the 
policyholder in lieu of filing with the commissioner. 

~ If the commissioner has determined that the actual experience 
following a rate increase does not adeguately match the projected 
experience and that the current projections under moderately 
adverse conditions demonstrate that incurred claims will not 
exceed proportions of premiums specified in subsection 3. the 
commissioner may reguire the insurer to implement any of the 
following: 

ill. Premium rate schedule adjustments: or 

.(21 Other measures to reduce the difference between the 
projected and actual experience. 

b. In determine whether the actual experience adeguately matches 
the projected experience. consideration should be given to 
paragraph 5 of subdivision c of subsection 2. if applicable. 

7. If the majority of the policies or certificates to which the increase is 
applicable are eligible for the contingent benefit upon lapse. the insurer 
shall file: 

a. A plan. subject to comm1ss1oner approval. for improved 
administration or claims processing designed to eliminate the 
potential for further deterioration of the policy form reguiring further 
premium rate schedule increases. or both. or to demonstrate 
that appropriate administration and claims processing have been 
implemented or are in effect: otherwise the commissioner may 
impose the condition in subsection 8: and 

.tL The original anticipated lifetime loss ratio and the premium rate 
schedule increase that would have been calculated according to 
subsection 3 had the greater of the original anticipated lifetime loss 
ratio or fifty-eight percent been used in the calculations described 
in paragraphs 1 and 3 of subdivision b of subsection 3. 

~ For a rate increase filing that meets the following criteria. the 
commissioner shall review. for all policies included in the filing. 
the projected lapse rates and past lapse rates during the twelve 
months following each increase to determine if significant adverse 
lapsation has occurred or is anticipated: 
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ill The rate increase is not the first rate increase reguested for 
the specific policy form or forms: 

.(21 The rate increase is not an exceptional increase: and 

.Q} The majority of the policies or certificates to which the 
increase is applicable are eligible for the contingent benefit 
upon lapse . 

.b... In the event significant adverse lapsation has occurred and is 
anticipated in the filing or is evidenced in the actual results as 
presented in the updated projections provided by the insurer 
following the reguested rate increase. the commissioner may 
determine that a rate spiral exists. Following the determination 
that a rate spiral exists. the commissioner may reguire the insurer 
to offer. without underwriting. to all in-force insureds subject to the 
rate increase the option to replace existing coverage with one or 
more reasonably comparable products being offered by the insurer 
or its affiliates. 

ill The offer shall: 

@). Be subject to the approval of the commissioner: 

.(bl Be based on actuarially sound principles. but not be 
based on attained age: and 

.(9 Provide that maximum benefits under any new policy 
accepted by an insured shall be reduced by comparable 
benefits already paid under the existing policy . 

.(21 The insurer shall maintain the experience of all the 
replacement insureds separate from the experience of 
insureds originally issued the policy forms. In the event of 
a reguest for a rate increase on the policy form. the rate 
increase shall be limited to the lesser of: 

@). The maximum rate increase determined based on the 
combined experience: and 

.(bl The maximum rate increase determined based only on 
the experience of the insureds originally issued the form 
plus ten percent. 

~ If the commissioner determines that the insurer has exhibited a 
persistent practice of filing inadeguate initial premium rates for 
long-term care insurance. the commissioner may. in addition to the 
provisions of subsection 8. prohibit the insurer from either of the 
following: 
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a. Filing and marketing comparable coverage for a period of up to 
five years: or 

Q.. Offering all other similar coverages and limiting marketing of 
new applications to the products subject to recent premium rate 
schedule increases. 

10. Subsections 1 through 9 shall not apply to policies for which the 
long-term care benefits provided by the policy are incidental. as defined 
in subsection 2 of section 45-06-05.1-02. if the policy complies with all 
of the following provisions: 

a. The interest credited internally to determine cash value 
accumulations. including long-term care. if any. are guaranteed 
not to be less than the minimum guaranteed interest rate for cash 
value accumulations without long-term care set forth in the policy: 

.b:. The portion of the policy that provides insurance benefits other than 
long-term care coverage meets the nonforfeiture reguirements as 
applicable in any of the following: 

ill North Dakota Century Code sections 26.1-33-18 through 
26.1-33-28: 

.(21 North Dakota Century Code chapter 26.1-34: and 

Ql Sections 45-04-02-01 through 45-04-02-08: 

c. The policy meets the disclosure reguirements of subsections 4. 5. 
and 6 of North Dakota Centurv Code section 26.1-45-09: 

d. The portion of the policy that provides insurance benefits other than 
long-term care coverage meets the requirements as applicable in 
the following: 

ill Policy illustrations as required by sections 45-04-01.1-01 
through 45-04-01.1-1 0 plus bulletins 96-2 and 97-2: and 

.(21 Disclosure requirements in sections 45-04-02-01 through 
45-04-02-08: and 

e. An actuarial memorandum is filed with the insurance department 
that includes: 

ill A description of the basis on which the long-term care rates 
were determined: 

.(21 A description of the basis for the reserves: 
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.Ql A summary of the type of policy. benefits. renewability, 
general marketing method. and limits on ages of issuance: 

.(£ A description and a table of each actuarial assumption used. 
For expenses. an insurer must include a percentage of 
premium dollars per policy and dollars per unit of benefits. if 
.am:;. 

@ A description and a table of the anticipated policy reserves 
and additional reserves to be held in each future year for 
active lives: 

@ The estimated average annual premium per policy and the 
average issue age: 

ill A statement as to whether underwriting is performed at the 
time of application. The statement shall indicate whether 
underwriting is used and. if used. the statement shall include 
a description of the type or types of underwriting used. 
such as medical underwriting or functional assessment 
underwriting. Concerning a group policy. the statement 
shall indicate whether the enrollee or any dependent will be 
underwritten and when underwriting occurs: and 

LID. A description of the effect of the long-term care policy 
provision on the required premiums. nonforfeiture values. 
and reserves on the underlying insurance policy. both for 
active lives and those in long-term care claim status . 

.1.1... Subsections 6 and 8 shall not apply to group insurance policies as 
defined in subdivision a of subsection 3 of North Dakota Century Code 
section 26.1-45-01 when: 

.a... The policies insure two hundred fifty or more persons and the 
policyholder has five thousand or more eligible employees of a 
single employer: or 

.b.. The policyholder. and not the certificate holders. pays a material 
portion of the premium. which shall not be less than twenty percent 
of the total premium for the group in the calendar year prior to the 
year a rate increase is filed. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-19. Filing requirement. Prior to an insurer or similar 
organization offering group long-term care insurance to a resident of this state 
pursuant to North Dakota Century Code section 26. 1-45-03. it shall file with the 
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commissioner evidence that the group policy or certificate thereunder has been 
approved by a state having statutory or regulatory long-term care insurance 
requirements substantially similar to those adopted in this state. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-20. Filing requirements for advertising . 

.L Every insurer. health care service plan. or other entity providing 
long-term care insurance or benefits in this state shall provide a copy 
of any long-term care insurance advertisement intended for use in 
this state whether through written. radio. or television medium to the 
insurance commissioner of this state for review or approval by the 
commissioner to the extent it may be required under state law. In 
addition. all advertisements shall be retained by the insurer. health 
care service plan. or other entity for at least three years from the date 
the advertisement was first used. 

2. The commissioner may exempt from these requirements any 
advertising form or material when. in the commissioner's opinion. 
this requirement may not be reasonably applied. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-21. Standards for marketing . 

.L Every insurer. health care service plan. or other entity marketing 
long-term care insurance coverage in this state. directly or through its 
producers. shall: 

a. Establish marketing procedures and agent training requirements to 
assure that: 

ill Any marketing activities. including any comparison of 
policies. by its agents or other producers will be fair and 
accurate: and 

.(21 Excessive insurance is not sold or issued. 

b. Display prominently by type. stamp. or other appropriate means. 
on the first page of the outline of coverage and policy the following: 

"Notice to buyer: This policy may not cover all of the costs 
associated with long-term care incurred by the buyer during 
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the period of coverage. The buyer is advised to review 
carefully all policy limitations." 

c. Provide copies of the disclosure forms reguired in subsection 3 of 
section 45-06-05.1-07 (appendices Band F) to the applicant. 

d. lnguire and otherwise make every reasonable effort to identifY 
whether a prospective applicant or enrollee for long-term care 
insurance already has accident and sickness or long-term care 
insurance and the types and amounts of any such insurance. 
except that in the case of gualified long-term care insurance 
contracts. an inguiry into whether a prospective applicant or 
enrollee for long-term care insurance has accident and sickness 
insurance is not reguired. 

e. Every insurer or entity marketing long-term care insurance shall 
establish auditable procedures for verifYing compliance with 
subsection 1 . 

f.. If the state in which the policy or certificate is to be delivered or 
issued for delivery has a senior insurance counseling program 
approved by the commissioner. the insurer shall. at solicitation. 
provide written notice to the prospective policyholder and certificate 
holder that the program is available and the name. address. and 
telephone number of the program. 

9.:. For long-term care health insurance policies and certificates. use 
the terms "noncancelable" or "level premium" only when the policy 
or certificate conforms to subdivision c of subsection 1 of section 
45-06-05.1-04. 

h.. Provide an explanation of contingent benefit upon lapse provided 
for in subdivision c of subsection 4 of section 45-06-05.1-24. 

2.. In addition to the practices prohibited in North Dakota Century Code 
section 26.1-04-03. the following acts and practices are prohibited: 

a. Twisting. Knowingly making any misleading representation or 
incomplete or fraudulent comparison of any insurance policies 
or insurers for the purpose of inducing. or tending to induce. 
any person to lapse. forfeit. surrender. terminate. retain. pledge. 
assign. borrow on. or convert any insurance policy or to take out a 
policy of insurance with another insurer . 

.b.:. High pressure tactics. Employing any method of marketing having 
the effect of or tending to induce the purchase of insurance through 
force. fright. threat. whether explicit or implied. or undue pressure 
to purchase or recommend the purchase of insurance. 
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c. Cold lead advertising. Making use directly or indirectly of any 
method of marketing which fails to disclose in a conspicuous 
manner that a purpose of the method of marketing is solicitation 
of insurance and that contact will be made by an insurance agent 
or insurance company. 

d. Misrepresentation. Misrepresenting a material fact in selling or 
offering to sell a long-term care insurance policy. 

L._.a.. With respect to the obligations set forth in this subsection. the 
primary responsibility of an association. as defined in subdivision b 
of subsection 3 of North Dakota Century Code section 26.1-45-01. 
when endorsing or selling long-term care insurance shall be to 
educate its members concerning long-term care issues in general 
so that its members can make informed decisions. Associations 
shall provide objective information regarding long-term care 
insurance policies or certificates endorsed or sold by such 
associations to ensure that members of such associations receive 
a balanced and complete explanation of the features in the policies 
or certificates that are being endorsed or sold. 

b. The insurer shall file with the insurance department the following 
material: 

ill The policy and certificate: 

!2.1 A corresponding outline of coverage: and 

.Ql All advertisements reguested by the insurance department. 

c. The association shall disclose in any long-term care insurance 
solicitation: 

ill The specific nature and amount of the compensation 
arrangements. including all fees. commissions. 
administrative fees. and other forms of financial 
support. that the association receives from endorsement or 
sale of the policy or certificate to its members: and 

.(2l A brief description of the process under which the policies and 
the insurer issuing the policies were selected . 

.d... If the association and the insurer have interlocking directorates or 
trustee arrangements. the association shall disclose that fact to its 
members. 

~ The board of directors of associations selling or endorsing 
long-term care insurance policies or certificates shall review and 
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approve the insurance policies as well as the compensation 
arrangements made with the insurer. 

f.. The association shall also: 

ill At the time of the association's decision to endorse, engage 
the services of a person with expertise in long-term care 
insurance not affiliated with the insurer to conduct an 
examination of the policies. including its benefits, features. 
and rates and update the examination thereafter in the event 
of material change: 

!2.1 Actively monitor the marketing efforts of the insurer and its 
agents: and 

.@l Review and approve all marketing materials or other 
insurance communications used to promote sales or sent to 
members regarding the policies or certificates. 

@ Paragraphs 1 through 3 shall not apply to gualified long-term 
care insurance contracts. 

S.. No group long-term care insurance policy or certificate may be 
issued to an association unless the insurer files with the state 
insurance department the information reguired in this subsection. 

h. The insurer shall not issue a long-term care policy or certificate to 
an association or continue to market such a policy or certificate 
unless the insurer certifies annually that the association has 
complied with the reguirements set forth in this subsection. 

L. Failure to comply with the filing and certification reguirements of 
this section constitutes an unfair trade practice in violation of North 
Dakota Century Code section 26.1-04-03. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-22. Suitability . 

.L. This section shall not apply to life insurance policies that accelerate 
benefits for long-term care. 

2. Every insurer. health care service plan. or other entity marketing 
long-term care insurance (the "issuer") shall: 
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.a.. Develop and use suitability standards to determine whether the 
purchase or replacement of long-term care insurance is appropriate 
for the needs of the applicant: 

.b... Train its agents in the use of its suitability standards: and 

c. Maintain copies of its suitability standards and make them available 
for inspection upon reguest by the commissioner. 

L._.a... To determine whether the applicant meets the standards developed 
by the issuer. the agent and issuer shall develop procedures that 
take the following into consideration: 

ill The ability to pay for the proposed coverage and other 
pertinent financial information related to the purchase of the 
coverage: 

.(2l The applicant's goals or needs with respect to long-term care 
and the advantages and disadvantages of insurance to meet 
these goals or needs: and 

Ql The values. benefits. and costs of the applicant's existing 
insurance. if any. when compared to the values. benefits. and 
costs of the recommended purchase or replacement. 

b. The issuer and. when an agent is involved. the agent shall make 
reasonable efforts to obtain the information set out in subdivision a. 
The efforts shall include presentation to the applicant. at or prior 
to application. the "long-term care insurance personal worksheet". 
The personal worksheet used by the issuer shall contain. at a 
minimum. the information in the format contained in appendix B. 
in not less than twelve-point type. The issuer may reguest the 
applicant to provide additional information to comply with its 
suitability standards. A copy of the issuer's personal worksheet 
shall be filed with the commissioner. 

c. A completed personal worksheet shall be returned to the issuer 
prior to the issuer's consideration of the applicant for coverage. 
except the personal worksheet need not be returned for sales of 
employer group long-term care insurance to employees and their 
spouses. 

d. The sale or dissemination outside the company or agency by 
the issuer or agent of information obtained through the personal 
worksheet in appendix B is prohibited. 

4. The issuer shall use the suitability standards it has developed pursuant 
to this section in determining whether issuing long-term care insurance 
coverage to an applicant is appropriate. 
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~ Agents shall use the suitability standards developed by the issuer in 
marketing long-term care insurance. 

6. At the same time as the personal worksheet is provided to the applicant. 
the disclosure form entitled "Things You Should Know Before You Buy 
Long-Term Care Insurance" shall be provided. The form shall be in the 
format contained in appendix C. in not less than twelve-point type. 

L If the issuer determines that the applicant does not meet its financial 
suitability standards. or if the applicant has declined to provide the 
information. the issuer may reject the application. In the alternative. the 
issuer shall send the applicant a letter similar to appendix D. However. 
if the applicant has declined to provide financial information. the issuer 
may use some other method to verify the applicant's intent. Either 
the applicant's returned letter or a record of the alternative method of 
verification shall be made part of the applicant's file. 

8. The issuer shall report annually to the commissioner the total number of 
applications received from residents of this state. the number of those 
who declined to provide information on the personal worksheet. the 
number of applicants who did not meet the suitability standards. and 
the number of those who chose to confirm after receiving a suitability 
letter. 

History: Effective March 1, 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-23. Prohibition against preexisting conditions and 
probationary periods in replacement policies or certificates. If a long-term 
care insurance policy or certificate replaces another long-term care policy or 
certificate. the replacing insurer shall waive any time periods applicable to 
preexisting conditions and probationary periods in the new long-term care policy 
for similar benefits to the extent that similar exclusions have been satisfied under 
the original policy. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-24. Nonforfeiture benefit requirement . 

.1.. This section does not apply to life insurance policies or riders containing 
accelerated long-term care benefits. 

2. To comply with the requirement to offer a nonforfeiture benefit pursuant 
to the provisions of North Dakota Century Code section 26.1-45-14: 
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a.. A policy or certificate offered with nonforfeiture benefits shall have 
coverage elements. eligibility. benefit triggers. and benefit length 
that are the same as coverage to be issued without nonforfeiture 
benefits. The nonforfeiture benefit included in the offer shall be the 
benefit described in subsection 5: and 

b. The offer shall be in writing if the nonforfeiture benefit is not 
otherwise described in the outline of coverage or other materials 
given to the prospective policyholder. 

3. If the offer required to be made under North Dakota Century Code 
section 26.1-45-14 is rejected. the insurer shall provide the contingent 
benefit upon lapse described in this section. 

~ After rejection of the offer required under North Dakota Century 
Code section 26.1-45-14. for individual and group policies without 
nonforfeiture benefits issued after the effective date of this section. 
the insurer shall provide a contingent benefit upon lapse. 

b. In the event a group policyholder elects to make the nonforfeiture 
benefit an option to the certificate holder. a certificate shall provide 
either the nonforfeiture benefit or the contingent benefit upon lapse. 

c. The contingent benefit on lapse shall be triggered every time 
an insurer increases the premium rates to a level which results 
in a cumulative increase of the annual premium egual to or 
exceeding the percentage of the insured's initial annual premium 
set forth below based on the insured's issue age and the policy 
or certificate lapses within one hundred twenty days of the due 
date of the premium so increased. Unless otherwise required. 
policyholders shall be notified at least thirty days prior to the due 
date of the premium reflecting the rate increase. 

Triggers for a Substantial Premium Increase 

Percent~ge Increase 
Over 

Issue Age Initial Premium 

29 and under 200% 

30-34 190% 

35-39 170% 

40-44 150% 

45-49 130% 

50-54 110% 

55-59 90% 

60 70% 
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61 66% 

62 62% 

63 58% 

64 54% 

65 50% 

66 48% 

67 46% 

68 44% 

69 42% 

70 40% 

71 38% 

72 36% 

73 34% 

74 32% 

75 30% 

76 28% 

77 26% 

:rn 24% 

79 22% 

80 20% 

.61 19% 

~ 18% 

~ 17% 

84 16% 

.aQ 15% 

a§_ 14% 

87 13% 

.6§ 12% 

89 11% 

90 and over 10% 

~ On or before the effective date of a substantial premium increase 
as defined in subdivision c. the insurer shall: 

ill Offer to reduce policy benefits provided by the current 
coverage without the requirement of additional underwriting 
so that required premium payments are not increased: 
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@ Offer to convert the coverage to a paid-up status with a 
shortened benefit period in accordance with the terms of 
subsection 5. This option may be elected at any time 
during the one hundred twenty-day period referenced in 
subdivision c: and 

.@} Notify the policyholder or certificate holder that a default or 
lapse at any time during the one hundred twenty-day period 
referenced in subdivision c shall be deemed to be the election 
of the offer to convert in paragraph 2. 

2.:. Benefits continued as nonforfeiture benefits. including contingent 
benefits upon lapse. are described in this subsection: 

a. For purposes of this subsection. attained age rating is defined as a 
schedule of premiums starting from the issue date which increases 
age at least one percent per year prior to age fifty. and at least 
three percent per year beyond age fifty . 

.b... For purposes of this subsection. the nonforfeiture benefit shall be 
of a shortened benefit period providing paid-up long-term care 
insurance coverage after lapse. The same benefits (amounts and 
freguency in effect at the time of lapse but not increased thereafter) 
will be payable for a gualifying claim. but the lifetime maximum 
dollars or days of benefits shall be determined as specified in 
subdivision c. 

c. The standard nonforfeiture credit will be egual to one hundred 
percent of the sum of all premiums paid. including the premiums 
paid prior to any changes in benefits. The insurer may offer 
additional shortened benefit period options. as long as the benefits 
for each duration egual or exceed the standard nonforfeiture credit 
for that duration. However. the minimum nonforfeiture credit shall 
not be less than thirty times the daily nursing home benefit at the 
time of lapse. In either event. the calculation of the nonforfeiture 
credit is subject to the limitation of subsection 6. 

d. (1) The nonforfeiture benefit shall begin not later than the end 
of the third year following the policy or certificate issue date. 
The contingent benefit upon lapse shall be effective during 
the first three years as well as thereafter. 

@ Notwithstanding paragraph 1. for a policy or certificate with 
attained age rating. the nonforfeiture benefit shall begin on 
the earlier of: 

00 The end of the tenth year following the policy or 
certificate issue date: or 
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.(Ql The end of the second year following the date the policy 
or certificate is no longer subject to attained age rating. 

e. Nonforfeiture credits may be used for all care and services 
gualifying for benefits under the terms of the policy or certificate. 
up to the limits specified in the policy or certificate. 

6. All benefits paid by the insurer while the policy or certificate is in 
premium paying status and in the paid-up status will not exceed the 
maximum benefits which would be payable if the policy or certificate 
had remained in premium paying status. 

7. There shall be no difference in the minimum nonforfeiture benefits as 
reguired under this section for group and individual policies. 

8. The reguirements set forth in this section shall become effective twelve 
months after adoption of this provision and shall apply as follows: 

a. Except as provided in subdivision b. the provisions of this section 
apply to any long-term care policy issued in this state on or after 
the effective date of this amended regulation. 

Q.. For certificates issued on or after the effective date of this section. 
under a group long-term care insurance policy as defined in 
subdivision a of subsection 3 of North Dakota Century Code 
section 26.1-45-01. which policy was in force at the time this 
amended regulation became effective. the provisions of this 
section shall not apply. 

9. Premiums charged for a policy or certificate containing nonforfeiture 
benefits or a contingent benefit on lapse shall be subject to the loss ratio 
reguirements of section 45-06-05.1-17 treating the policy as a whole. 

1 0. To determine whether contingent nonforfeiture upon lapse provisions 
are triggered under subdivision c of subsection 4. a replacing insurer 
that purchased or otherwise assumed a block or blocks of long-term 
care insurance policies from another insurer shall calculate the 
percentage increase based on the initial annual premium paid by the 
insured when the policy was first purchased from the original insurer. 

11.. A nonforfeiture benefit for gualified long-term care insurance contracts 
that are level premium contracts shall be offered that meets the following 
reguirements: 

a.. The nonforfeiture provision shall be appropriately captioned: 

Q.. The nonforfeiture provision shall provide a benefit available in 
the event of a default in the payment of any premiums and shall 
state that the amount of the benefit may be adjusted subseguent 
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to being initially granted only as necessary to reflect changes in 
claims. persistency. and interest as reflected in changes in rates 
for premium paying contracts approved by the commissioner for 
the same contract form: and 

c. The nonforfeiture provision shall provide at least one of the 
following: 

ill Reduced paid-up insurance: 

!2). Extended term insurance: 

Ql Shortened benefit period: or 

@ Other similar offerings approved by the commissioner. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-25. Standards for benefit triggers . 

.1. A long-term care insurance policy shall condition the payment of 
benefits on a determination of the insured's ability to perform activities 
of daily living and on cognitive impairment. Eligibility for the payment of 
benefits shall not be more restrictive than reguiring either a deficiency 
in the ability to perform not more than three of the activities of daily 
living or the presence of cognitive impairment. 

~ Activities of daily living shall include at least the following as defined 
in section 45-06-05. 1-03 and in the policy: 

ill Bathing: 

!21 Continence: 

ill Dressing: 

.w Eating: 

.@ Toileting: and 

@ Transferring; and 

.b... Insurers may use activities of daily living to trigger covered benefits 
in addition to those contained in subdivision a as long as they are 
defined in the policy. 
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3. An insurer may use additional provisions for the determination of when 
benefits are payable under a policy or certificate: however the provisions 
shall not restrict. and are not in lieu of. the requirements contained in 
subsections 1 and 2. 

4. For purposes of this section. the determination of a deficiency shall not 
be more restrictive than: 

a. Requiring the hands-on assistance of another person to perform 
the prescribed activities of daily living: or 

.b... If the deficiency is due to the presence of a cognitive impairment. 
supervision or verbal cueing by another person is needed in order 
to protect the insured or others . 

.5.., Assessments of activities of daily living and cognitive impairment shall 
be performed by licensed or certified professionals. such as physicians. 
nurses. or social workers. 

6. Long-term care insurance policies shall include a clear description of 
the process for appealing and resolving benefit determinations. 

7. The requirements set forth in this section shall be effective March 1. 
2005. and shall apply as follows: 

a. Except as provided in subdivision b. the provisions of this section 
apply to a long-term care policy issued in this state on or after the 
effective date of the amended regulation . 

.b... For certificates issued on or after the effective date of this section. 
under a group long-term care insurance policy as defined in 
subdivision a of subsection 3 of North Dakota Century Code 
section 26.1-45-01 that was in force at the time this amended 
regulation became effective. the provisions of this section shall not 
~ 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-26. Additional standards for benefit triggers for qualified 
long-term care insurance contracts . 

.L For purposes of this section. the following definitions apply: 

a. (1) "Chronically ill individual" has the meaning prescribed for this 
term by section 7702B(c)(2) of the Internal Revenue Code 
of 1986. as amended. Under this provision. a chronically ill 
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individual means any individual who has been certified by a 
licensed health care practitioner as: 

.(gl Being unable to perform. without substantial assistance 
from another individual. at least two activities of daily 
living for a period of at least ninety days due to a loss 
of functional capacity: or 

.(Ql Reguiring substantial supervision to protect the 
individual from threats to health and safety due to 
severe cognitive impairment. 

.(21 The term "chronically ill individual" shall not include an 
individual otherwise meeting these reguirements unless 
within the preceding twelve-month period a licensed health 
care practitioner has certified that the individual meets these 
reguirements . 

.b... "Licensed health care practitioner" means a physician. as defined 
in section 1861 (r)(1) of the Social Security Act. a registered 
professional nurse. licensed social worker. or other individual who 
meets reguirements prescribed by the secretary of the treasury. 

c. "Maintenance or personal care services" means any care the 
primary purpose of which is the provision of needed assistance 
with any of the disabilities as a result of which the individual is a 
chronically ill individual. including the protection from threats to 
health and safety due to severe cognitive impairment. 

d. "Qualified long-term care services" means services that meet the 
reguirements of section 7702(c)(1) of the Internal Revenue Code of 
1986. as amended. as follows: necessary diagnostic. preventive. 
therapeutic. curative. treatment. mitigation and rehabilitative 
services. and maintenance or personal care services which are 
reguired by a chronically ill individual. and are provided pursuant 
to a plan of care prescribed by a licensed health care practitioner. 

2. A gualified long-term care insurance contract shall pay only for gualified 
long-term care services received by a chronically ill individual provided 
pursuant to a plan of care prescribed by a licensed health care 
practitioner. 

~ A gualified long-term care insurance contract shall condition the 
payment of benefits on a determination of the insured's inability to 
perform activities of daily living for an expected period of at least 
ninety days due to a loss of functional capacity or to severe cognitive 
impairment. 
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4. Certifications regarding activities of daily living and cognitive impairment 
reguired pursuant to subsection 3 shall be performed by the following 
licensed or certified professionals: physicians. registered professional 
nurses. licensed social workers. or other individuals who meet 
reguirements prescribed by the secretary of the treasury. 

5. Certifications reguired pursuant to subsection 3 may be performed by 
a licensed health care professional at the direction of the carrier as 
is reasonably necessary with respect to a specific claim. except that 
when a licensed health care practitioner has certified that an insured is 
unable to perform activities of daily living for an expected period of at 
least ninety days due to a loss of functional capacity and the insured 
is in claim status. the certification may not be rescinded and additional 
certifications may not be performed until after the expiration of the 
ninety-day period. 

6. Qualified long-term care insurance contracts shall include a clear 
description of the process for appealing and resolving disputes with 
respect to benefit determinations. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-27. Standard format outline of coverage. This section 
implements. interprets. and makes specific the provisions of subsection 2 of North 
Dakota Century Code section 26.1-45-09 in prescribing a standard format and the 
content of an outline of coverage . 

.1:. The outline of coverage shall be a freestanding document. using no 
smaller than ten-point type. 

2. The outline of coverage shall contain no material of an advertising 
nature. 

3. Text that is capitalized or underscored in the standard format outline of 
coverage may be emphasized by other means that provide prominence 
eguivalent to the capitalization or underscoring. 

4. Use of the text and seguence of text of the standard format outline of 
coverage is mandatory, unless otherwise specifically indicated. 

5. Format for outline of coverage: 

[COMPANY NAME] 

[ADDRESS - CITY AND STATE] 

[TELEPHONE NUMBER] 
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LONG-TERM CARE INSURANCE 

OUTLINE OF COVERAGE 

[Policy Number or Group Master Policy and Certificate Number] 

[Except for policies or certificates which are guaranteed issue. the following 
caution statement. or language substantially similar. must appear as follows 
jn the outline of coverage.] 

Caution: The issuance of this long-term care insurance [policy] [certificate] 
is based upon your responses to the guestions on your application. A copy 
of your [application] [enrollment form] [is enclosed] [was retained by you 
when you applied]. If your answers are incorrect or untrue. the company 
has the right to deny benefits or rescind your policy. The best time to clear 
up any guestions is now. before a claim arises! If. for any reason. any of your 
answers are incorrect. contact the company at this address: [insert address] 

.1. This policy is [an individual policy of insurance] ([a group policy] 
which was issued in the [indicate jurisdiction in which group policy 
was issued]). 

2. PURPOSE OF OUTLINE OF COVERAGE. This outline of 
coverage provides a very brief description of the important 
features of the policy. You should compare this outline of coverage 
to outlines of coverage for other policies available to you. This 
is not an insurance contract. but only a summary of coverage. 
Only the individual or group policy contains governing contractual 
provisions. This means that the policy or group policy sets forth 
in detail the rights and obligations of both you and the insurance 
company. Therefore. if you purchase this coverage. or any other 
coverage. it is important that you READ YOUR POLICY (OR 
CERTIFICATE) CAREFULLY! 

3. FEDERAL TAX CONSEQUENCES. 

This [POLICYJ [CERTIFICATE] is intended to be a federally 
tax-gualified. long-term care insurance contract under Section 
7702B(b) of the Internal Revenue Code of 1986. as amended. 

Federal Tax Implications of this [POLICY] [CERTIFICATE]. This 
[POLICY] [CERTIFICATE] is not intended to be a federally 
tax-gualified. long-term care insurance contract under Section 
7702B(b) of the Internal Revenue Code of 1986. as amended. 
Benefits received under the [POLICY] [CERTIFICATE] may be 
taxable as income. 
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4. Terms Under Which the Policy OR Certificate May Be Continued in 
Force or Discontinued. 

a. [For long-term care health insurance policies or certificates 
describe one of the following permissible policy renewability 
provisions: 

ill Policies and certificates that are guaranteed 
renewable shall contain the following statement:] 
RENEWABILITY: THIS POLICY [CERTIFICATE] 
IS GUARANTEED RENEWABLE. This means you 
have the right. subject to the terms of your policy 
[certificate]. to continue this policy as long as you pay 
your premiums on time. [Company Name] cannot 
change any of the terms of your policy on its own. 
except that. in the future. IT MAY INCREASE THE 
PREMIUM YOU PAY. 

.(2). [Policies and certificates that are noncancelable shall 
contain the following statement:] RENEWABILITY: 
THIS POLICY [CERTIFICATE] IS NONCANCELABLE. 
This means that you have the right. subject to the 
terms of your policy. to continue this policy as long as 
you pay your premiums on time. [Company Name] 
cannot change any of the terms of your policy on its 
own and cannot change the premium you currently pay. 
However. if your policy contains an inflation protection 
feature where you choose to increase your benefits. 
[Company Name] may increase your premium at that 
time for those additional benefits. 

.!;L [For group coverage. specifically 
continuation/conversion prov1s1ons applicable 
certificate and group policy.] 

describe 
to the 

c. [Describe waiver of premium provisions or state that there are 
not such provisions.] 

~ TERMS UNDER WHICH THE COMPANY MAY CHANGE 
PREMIUMS. 

[In bold type larger than the maximum type reguired to be used 
for the other provisions of the outline of coverage. state whether 
or not the company has a right to change the premium. and if 
a right exists. describe clearly and concisely each circumstance 
under which the premium may change.] 

6. TERMS UNDER WHICH THE POLICY OR CERTIFICATE MAY BE 
RETURNED AND PREMIUM REFUNDED. 
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a. [Provide a brief description of the right to return - "free look" 
provision of the policy.] 

b. [Include a statement that the policy either does or does not 
contain provisions providing for a refund or partial refund of 
premium upon the death of an insured or surrender of the 
policy or certificate. If the policy contains such provisions. 
include a description of them.] 

7. THIS IS NOT MEPICARE SUPPLEMENT COVERAGE. If you are 
eligible for Medicare. review the Medicare Supplement Buyer's 
Guide available from the insurance company. 

a. [For agents] Neither [insert company name] nor its agents 
represent Medicare. the federal government. or any state 
government. 

12.. [For direct response] [insert company name) is not 
representing Medicare. the federal government. or any 
state government. 

8. LONG-TERM CARE COVERAGE. Policies of this category 
are designed to provide coverage for one or more necessary 
or medically necessary diagnostic. preventive. therapeutic. 
rehabilitative. maintenance. or personal care services. provided in 
a setting other than an acute care unit of a hospital. such as in a 
nursing home. in the community. or in the home. 

This policy provides coverage in the form of a fixed dollar indemnity 
benefit for covered long-term care expenses. subject to policy 
[limitations] [waiting periods] and [coinsurance] requirements. 
[Modify this paragraph if the policy is not an indemnity policy.] 

9. BENEFITS PROVIDED BY THIS POLICY. 

a [Covered services. related deductibles. waiting periods. 
elimination periods. and benefit maximums.] 

Q.. [Institutional benefits. by skill level.] 

c. [Noninstitutional benefits. by skill level.] 

d. Eligibility for Payment of Benefits. 

[Activities of daily living and cognitive impairment shall be used to 
measure an insured's need for long-term care and must be defined 
and described as part of the outline of coverage.] 
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[Any additional benefit triggers must also be explained. If these 
triggers differ for different benefits. explanation of the triggers 
should accompany each benefit description. If an attending 
physician or other specified person must certify a certain level of 
functional dependency in order to be eligible for benefits. this too 
must be specified.] 

1Q.. LIMITATIONS AND EXCLUSIONS. 

[Describe: 

a. Preexisting conditions: 

.Q.. Noneligible facilities and provider: 

c. Noneligible levels of care (e.g .. unlicensed providers. care. or 
treatment provided by a family member. etc.): 

d. Exclusions and exceptions: and 

e. Limitations.]. 

[This section should provide a brief specific description of any policy 
provisions which limit. exclude. restrict. reduce. delay. or in any 
other manner operate to qualify payment of the benefits described 
in Number 9 above.] 

THIS POLICY MAY NOT COVER ALL THE EXPENSES 
ASSOCIATED WITH YOUR LONG-TERM CARE NEEDS . 

.11. RELATIONSHIP OF COST OF CARE AND BENEFITS. Because 
the costs of long-term care services will likely increase over time. 
you should consider whether and how the benefits of this plan may 
be adjusted. [As applicable. indicate the following: 

g, That the benefit level will not increase over time: 

.b.:. Any automatic benefit adjustment provisions: 

c. Whether the insured will be guaranteed the option to buy 
additional benefits and the basis upon which benefits will 
be increased over time if not by a specified amount or 
percentage: 

.d... If there is such a guarantee. include whether additional 
underwriting or health screening will be required. the 
frequency and amounts of the upgrade options. and any 
significant restrictions or limitations: and 
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e. And finally. describe whether there will be any additional 
premium charge imposed. and how that is to be calculated.]. 

.1.£ ALZHEIMER'S DISEASE AND OTHER ORGANIC BRAIN 
DISORDERS. 

[State that the policy provides coverage for insureds clinically 
diagnosed as having Alzheimer's disease or related degenerative 
and dementing illnesses. Specifically describe each benefit 
screen or other policy provision which provides preconditions to 
the availability of policy benefits for such an insured.] 

ll, PREMIUM. 

{a,_ State the total annual premium for the policy: and 

b. If the premium varies with an applicant's choice among 
benefit options. indicate the portion of annual premium which 
corresponds to each benefit option.] 

M:, ADDITIONAL FEATURES. 

{a,_ Indicate if medical underwriting is used: and 

b. Describe other important features.] 

.15... CONTACT THE STATE SENIOR HEALTH INSURANCE 
ASSISTANCE PROGRAM IF YOU HAVE GENERAL QUESTIONS 
REGARDING LONG-TERM CARE INSURANCE. CONTACT THE 
INSURANCE COMPANY IF YOU HAVE SPECIFIC QUESTIONS 
REGARDING YOUR LONG-TERM CARE INSURANCE POLICY 
OR CERTIFICATE. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-28. Requirement to deliver shopper's guide. 

1.. A long-term care insurance shopper's guide in the format developed 
by the national association of insurance commissioners. or a guide 
developed or approved by the commissioner. shall be provided to 
all prospective applicants of a long-term care insurance policy or 
certificate. 

a In the case of agent solicitations. an agent must deliver the 
shopper's guide prior to the presentation of an application or 
enrollment form. 
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b. In the case of direct response solicitations. the shopper's guide 
must be presented in conjunction with any application or enrollment 
form. 

2... Life insurance policies or riders containing accelerated long-term care 
benefits are not required to furnish the above-referenced guide. but shall 
furnish the policy summary required under North Dakota Century Code 
section 26.1-45-09. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05.1-29. Penalties. In addition to any other penalties provided by the 
laws of this state, any insurer and any agent found to have violated any requirement 
of this state relating to the regulation of long-term care insurance or the marketing 
of such insurance shall be subject to a fine of up to three times the amount of any 
commissions paid for each policy involved in the violation or up to ten thousand 
dollars. whichever is greater. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 
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Appendix A 
Rescission Reporting Form 

RESCISSION REPORTING FORM FOR 
LONG-TERM CARE POLICIES 

FOR THE STATE OF 
FOR THE REPORTING YEAR 20[ ] 

Company Name: 

Address: 

Telephone Number: 

Due: March 1 annually 

Instructions: 

The purpose of this form is to report all rescissions of long-term 
care insurance policies or certificates. Those rescissions voluntarily 
effectuated by an insured are not reguired to be included in this 
report. Please furnish one form per rescission. 

Date of Date/s 
Policy Policy and Name of Policy Claim/s Date of 
Form# Certificate # Insured Issuance Submitted Rescission 

Detailed reason for rescission: 

Signature 

Name and title (please type) 
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Appendix 8 
Personal Worksheet 

Long-Term Care Insurance 
Personal Worksheet 

People buy long-term care insurance for many reasons. Some do not want to use 
their own assets to pay for long-term care. Some buy insurance to make sure they 
can choose the type of care they get. Others do not want their family to have to 
pay for care or do not want to go on Medicaid. But long-term care insurance may 
be expensive. and may not be right for everyone. 

By state law. the insurance company must fill out part of the information on this 
worksheet and ask you to fill out the rest to help you and the company decide if you 
should buy this policy. 

Premium Information 

Policy Form Numbers 

The premium for the coverage you are considering will be [$ per month. 
or $ per year.] [a one-time single premium of$ J 

Type of Policy (noncancelable/guaranteed renewable): 

The Company's Right to Increase Premiums: 

[The company cannot raise your rates on this policy.] [The company has a right to 
increase premiums on this policy form in the future. provided it raises rates for all 
policies in the same class in this state.] [Insurers shall use appropriate bracketed 
statement. Rate guarantees shall not be shown on this form.] 

Rate Increase History 

The company has sold long-term care insurance since [year] and has sold this 
policy since [year]. [The company has never raised its rates for any long-term care 
policy it has sold in this state or any other state.] [The company has not raised 
its rates for this policy form or similar policy forms in this state or any other state 
in the last 1 0 years.] [The company has raised its premium rates on this policy 
form or similar policy forms in the last 10 years. Following is a summary of the rate 
increases.] 

Questions Related to Your Income 

How will you pay each year's premium? 

[ ] From My Income [ ] From My Savings/Investments [ ] My Family Will 
Pay 
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[ ] Have you considered whether you could afford to keep this policy if the 
premiums went up. for example. by 20%?] 

What is your annual 
income? 

[ 1 Under $10.000 [] $[10.000-20.000] 

(check one) 

[] $[20.000-30.000] [] $[30.000-50.000] [ ] Over $50.000 

How do you expect your income to change over the next 10 years? (check one) 

[ ] No change [ 1 Increase [ 1 Decrease 

If you will be paying premiums with money received only from your own income. a 
rule of thumb is that you may not be able to afford this policy if the premiums will 
be more than 7% of your income. 

Will you buy inflation protection? (check one) []Yes ~ 

If not. have you considered how you will pay for the difference between future 
costs and your daily benefit amount? 

[]From My Income []From My Savings/Investments []My Family Will Pay 

The national average annual cost of care in Onsert vearl was [insert 
$ amounfL but this figure varies across the country. In ten vears the 
national average annual cost would be about Unsert $ amountl if costs 
increase 5% annuallv. 

What elimination period are you considering? Number of days 
Approximate cost$ for that period of care. 

How are you planning to pay for your care during the elimination period? (check 
one) 

[ ] From My Income [] From My Savings/Investments [ ] My Family Will Pay 

Questions Related to Your Savings and Investments 

Not counting your home. about how much are all of your assets (your savings 
and investments) worth? (check one) 

[]Under $20.000 [] $20.000-$30.000 [] $30.000-$50.000 []Over $50.000 

How do you expect your assets to change over the next ten years? (check one) 

[]Stay about the same []Increase [] Decrease 

If you are buving this policv to protect vour assets and vour assets are 
less than $30.000. you may wish to consider other options for financing 
your long-term care. 

1342 



Disclosure Statement 

U The answers to the questions above describe my financial 
situation. 
Or 

U I choose not to complete this information. 
(Check one.) 

U I acknowledge that the carrier and/or its agent (below) has 
reviewed this form with me including the premium. premium 
rate increase history. and potential for premium increases in 
the future. [For direct mail situations. use the following: I 
acknowledge that I have reviewed this form including the 
premium. premium rate increase history. and potential for 
premium increases in the future.] I understand the above 
disclosures. I understand that the rates for this policy 
may increase in the future. (This box must be checked.) 

Signed: ______________________ ------------------------
(Applicant) (Date) 

I U I explained to the applicant the importance of completing this information. 

Signed:-:-:------::---~-------------- ------------------------
(Applicant) (Date) 

Agent's Printed Name: 1 

[In order for us to process your application. please return this signed statement to 
[name of company]. along with your application.] 

[My agent has advised me that this policy does not seem to be suitable for me. 
However. I still want the company to consider my application.] 

Signed:---------------------- ----------------------­
(Applicant) (Date) 

The companv mav contact vou to verify vour answers. 
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Long-Term 
Care 
Insurance 

Medicare 

Medicaid 

Shopper's 
Guide 

Counseling 

Appendix C 
Disclosure Form 

Things You Should Know Before You Buy 
Long-Term Care Insurance 

~ A long-term care insurance policy may pay most of the costs 
for your care in a nursing home. Many policies also pay for 
care at home or other community settings. Since policies can 
vary in coverage. you should read this policy and make sure 
you understand what it covers before you buy it. 

~ [You should not buy this insurance policy unless you can 
afford to pay the premiums every year.] [Remember that the 
company can increase premiums in the future.] 

~ The personal worksheet includes guestions designed to 
help you and the company determine whether this policy is 
suitable for your needs. 

• Medicare does not pay for most long-term care. 

~ Medicaid will generally pay for long-term care if you have very 
little income and few assets. You probably should not buy this 
policy if you are now eligible for Medicaid. 

• Many people become eligible for Medicaid after they have 
used up their own financial resources by paying for long-term 
care services. 

~ When Medicaid pays your spouse's nursing home bills. 
you are allowed to keep your house and furniture. a living 
allowance. and some of your joint assets. 

~ Your choice of long-term care services may be limited if 
you are receiving Medicaid. To learn more about Medicaid. 
contact your local or state Medicaid agency. 

~ Make sure the insurance company or agent gives you a 
copy of a book called the National Association of Insurance 
Commissioners' "Shopper's Guide to Long-Term Care 
Insurance". Read it carefully. If you have decided to apply 
for long-term care insurance. you have the right to return the 
policy within 30 days and get back any premium you have 
paid if you are dissatisfied for any reason or choose not to 
purchase the policy. 

• Free counseling and additional information about long-term 
care insurance are available through your state's insurance 
counseling program. Contact your state insurance department 
or department on aging for more information about the senior 
health insurance counseling program in your state. 
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Appendix D 
Response Letter 

Long-Term Care Insurance Suitability Letter 

Dear [Applicant]: 

Your recent application for long-term care insurance included a "personal 
worksheet". which asked guestions about your finances and your reasons for 
buying long-term care insurance. For your protection. state law reguires us to 
consider this information when we review your application. to avoid selling a policy 
to those who may not need coverage. 

[Your answers indicate that long-term care insurance may not meet your financial 
needs. We suggest that you review the information provided along with your 
application. including the booklet "Shopper's Guide to Long-Term Care Insurance" 
and the page titled "Things You Should Know Before Buying Long-Term Care 
Insurance". Your state insurance department also has information about long-term 
care insurance and may be able to refer you to a counselor free of charge who 
can help you decide whether to buy this policy.] 

[You chose not to provide any financial information for us to review.] 

We have suspended our final review of your application. If. after careful 
consideration. you still believe this policy is what you want. check the appropriate 
box below and return this letter to us within the next 60 days. We will then continue 
reviewing your application and issue a policy if you meet our medical standards. 

If we do not hear from you within the next 60 days. we will close your file and not 
issue you a policy. You should understand that you will not have any coverage until 
we hear back from you. approve your application. and issue you a policy. 

Please check one box and return in the enclosed envelope. 

U Yes. [although my worksheet indicates that long-term care insurance may 
not be a suitable purchase.] I wish to purchase this coverage. Please 
resume review of my application. 

U No. I have decided not to buy a policy at this time. 

APPLICANT'S SIGNATURE 

Please return to [issuerl at [addressl bv [datel. 
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Appendix E 
Sample Claims Denial Format 

Claims Penial Reporting Form 
Long-Term Care Insurance 

For the State of 

For the Reporting Year of 

Company Name: Due: June 30 annually 
Company Address: 

Company NAIC Number: 
Contact Person: Telephone Number: 

Line of Business: Individual Group 

Instructions 

The puroose of this form is to report all long-term care claim denials under in-force 
long-term care insurance policies. "Denied" means a claim that is not paid for 
any reason other than for claims not paid for failure to meet the waiting period or 
because of an applicable preexisting condition. 

State Nationwide 
Data Data1 

1 Total ~umber of LQng-Term Care Claims 
Reported 

.2 Total Number of LQng-Term Care Claims 
Denied/Not Paid 

~ Number of Claims Not Paid Due to 
Pr~existing Condition Exclusion 

~ Number of Claims Not Paid Due to Waiting 
(Elimination) Period Not Met 

2 Net Number of Long-Term Care Claims 
Denied for Reporting Purposes (line 2 minus 
line 3 minus line 4) 

Q Percentage of Long-Term Care Claims 
Denied of Those Reported (line 5 divided 
by line 1) 

l Number of Long-Term Care Claims Denied 
Due tg: 

~ Lgng-Term Care Services Not Covered 
Under the policy~ 
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~ 

10 

11 

Provider/Facilit~ Not Qualified Under the 
Polic~~ 

Benefit Eligibili~ Criteria Not Met4 

Other 

.1.. The nationwide data rna~ be viewed as a more representative and 
credible indicator where the date for claims reported and denied for 
~our state are small in number. 

2. Example - Home health care claim filed under a nursing home onl~ 
polic~. 

3. Example - A facili~ that does not meet the minimum level of care 
reguirements or the licensing reguirements as outlined in the polic~. 

4. Examples - A benefit trigger not met. certification b~ a licensed health 
care practitioner not provided. no plan of care. 
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Appendix F 
Potential Rate Increase Disclosure Form 

Instructions: 

This form provides information to the applicant regarding premium rate schedules. 
rate schedule adjustments. potential rate revisions. and policyholder options in the 
event of a rate increase. 

Insurers shall provide all of the following information to the applicant: 

Long-Term Care Insurance 
Potential Rate Increase Disclosure Form 

.1. [Premium Rate) [Premium Rate Schedules): [Premium rate} 
[Premium rate schedules] that [is][are] applicable to you and that will be 
in effect until a request is made and approved for an increase [is][are] 
[on the application} [$ 1. 

.2... The [premium] [premium rate schedule] for this policy [will be shown on 
the schedule page of] [will be attached to] your policy. 

a_ Rate Schedule Adjustments: 

The company will provide a description of when premium rate or 
rate schedule adjustments will be effective {e.g .. next anniversary 
date. next billing date. etc.). (fill in the blank): 

!. Potential Rate Revisions: 

This policy is Guaranteed Renewable. This means that the rates for 
this product may be increased in the future. Your rates CANNOT be 
increased due to your increasing age or declining health. but your rates 
may go up based on the experience of all policyholders with a policy 
similar to yours. 

If you receive a premium rate or premium rate schedule increase 
in the future. you will be notified of the new premium amount and 
you will be able to exercise at least one of the following options: 

• Pay the increased premium and continue your policy in force as is. 

• Reduce your policy benefits to a level such that your premiums will 
not increase. (Subject to state law minimum standards.) 

• Exercise your nonforfeiture option if purchased. (This option is 
available for purchase for an additional premium.) 
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• Exercise your contingent nonforfeiture rights.* (This option may be 
available if you do not purchase a separate nonforfeiture option.) 

Contingent Nonforfeiture 

If the premium rate for your policy goes up in the future and you did not buy a 
nonforfeiture option. you may be eligible for contingent nonforfeiture. Here is how 
to tell if you are eligible: 

You will keep some long-term care insurance coverage. if: 

• Your premium after the increase exceeds your original premium by 
the percentage shown (or more) in the following table: and 

• You lapse (not pay more premiums) within 120 days of the increase. 

The amount of coverage (i.e .. new lifetime maximum benefit amount) you will keep 
will egual the total amount of premiums you have paid since your policy was first 
issued. If you have already received benefits under the policy. so that the remaining 
maximum benefit amount is less than the total amount of premiums you've paid, 
the amount of coverage will be that remaining amount. 

Except for this reduced lifetime maximum benefit amount, all other policy benefits 
will remain at the levels attained at the time of the lapse and will not increase 
thereafter. 

Should you choose this Contingent Nonforfeiture option, your policy. with this 
reduced maximum benefit amount. will be considered "paid-up" with no further 
premiums due. 

Example: 

• You bought the policy at age 65 and paid the $1,000 annual 
premium for 10 years. so you have paid a total of $10.000 in 
premium . 

• In the eleventh year, you receive a rate increase of 50%. or $500 
for a new annual premium of $1.500, and you decide to lapse the 
policy (not pay any more premiums). 

• Your "paid-up" policy benefits are $10.000 (provided you have at 
least $10,000 of benefits remaining under your policy.) 
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Contingent Nonforfeiture 
Cumulative Premium Increase Over Initial Premium 

That Qualifies for Contingent Nonforfeiture 

(Percentage increase is cumulative from date of original is§ue. It 
does NOT reQresent a one-time increase.) 

Percentage Increase Over Initial 
Issue Age Premium 

29 and under 200% 

30-34 190% 

35-39 170% 

40-44 150% 

45-49 130% 

50-54 110% 

55-59 90% 

60 70% 

61 66% 

62 62% 

63 58% 

64 54% 

65 50% 

66 48% 

67 46% 

68 44% 

69 42% 

70 40% 

71 38% 

72 36% 

73 34% 

74 32% 

75 30% 

76 28% 

77 26% 

78 24% 

79 22% 

80 20% 

81 19% 
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82 18% 

83 17% 

84 16% 

85 15% 

86 14% 

87 13% 

88 12% 

89 11% 

90 and over 10% 
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For the State of 

Company Name: 

Appendix G 
Replacement and Lapse Reporting Form 

Long-Term Care Insurance 
Replacement and Lapse Reporting Form 

For the Reporting Year of 

Company Address: 

Due: June 30 annually 

Company NAIC Number: 

Contact Person: Telephone Number: ( ) 

Instructions 

The purpose of this form is to report on a statewide basis information regarding 
long-term care insurance policy replacements and lapses. Specifically. every 
insurer shall maintain records for each agent on that agent's amount of long-term 
care insurance replacement sales as a percentage of the agent's total annual 
sales and the amount of lapses of long-term care insurance policies sold by the 
agent as a percentage of the agent's total annual sales. The tables below should 
be used to report the ten percent (10%) of the insurer's agents with the greatest 
percentages of replacements and lapses. 

Listing of the 10% of Agents With the Greatest Percentage of Replacements 

Agent's Name 

Number of 
Policies Sold 
by This Agent 

Number of 
Policies 

Replaced by 
This Agent 

Number of 
Replacements 

as Percentage of 
Number Sold by 

This Agent 

Listing of the 1 0% of Agents With the Greatest Percentage of Lapses 

Number of 
Number of Beplacements 

Number of Policies as Percentage of 
Policies Sold Replaced by Numbe[ Sold by 

Agent's Name by This Agent This Agent This Agent 

Company Totals 
Percentage of Replacement Policies Sold to Total Annual Sales % 

Percentage of Replacement Policies Sold to Policies in Force (as of the end of the 
preceding calendar year) % 
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Percentage of Lapsed Policies to Total Annual Sales % 

Percentage of Lapsed Policies to Policies in Force (as of the end of the preceding 
calendar year) % 
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CHAPTER 45-06-08 

45-06-08-01. Scope. These rules apply to all policies providing hospital, 
surgical, medical, or major medical benefits .. including major medical, sAeft term 
major medical, hospital/surgical, medical expense, and surgical expense policies. 
This rule does not apply to any contract or plan of insurance that provides 
exclusively for accident. disability income insurance. specified disease. hospital 
confinement indemnity. or other limited benefit health insurance. 

History: Effective July 1, 1994: amended effective March 1. 2004. 
General Authority: NDCC 26.1-36-37.2 
Law Implemented: NDCC 26.1-36-37.2 

45-06-08-02. Mandated loss ratios - Factors to be considered. 
Mandated loss ratio benefits under the policies specified in section 45-06-08-01 
must return benefits to group policyholders in the aggregate of not less than 
seventy-five percent of premium received and to individual policyholders in the 
aggregate of not less than sixty-five percent of premium received. Association 
group business which is marketed to individuals and individually underwritten and 
issued is considered individual coverage for loss ratio purposes. These minimum 
standards must be on the basis of incurred claims experienced and earned 
premiums for the entire period for which rates are computed to provide coverage 
in accordance with accepted actuarial principles and practices. In evaluating the 
experienced loss ratio, due consideration must be given to all relevant factors, 
including: 

1. Statistical credibility of incurred claims experience and earned 
premiums; 

2. The period for which rates are computed to provide coverage; 

3. Experienced and projected trends; 

4. Concentration of experience within early policy duration; 

5. Expected claim fluctuation; 

6. Experience refunds, adjustments, or dividends; 

7. Renewability features; 

8. Interest; and 

9. Policy reserves. 

History: Effective July 1, 1994: amended effective March 1. 2004. 
General Authority: N DCC 26.1-36-37.2 
Law Implemented: NDCC 26.1-36-37.2 

1354 



CHAPTER 45-08-02 

45-08-02-02. Definition Definitions. For purposes of this chapter: 

.1. "Carrier" means a person or an entity that offers or provides a policy, 
contract. or certificate of insurance coverage in this state. "Carrier" 
includes an insurer. a health maintenance organization. a nonprofit 
service corporation. or any other person or entity providing a policy. 
contract. or certificate of insurance coverage subject to state insurance 
regulation. 

2. The term "greup t)•pe "Group-type basis" means a benefit plan, other 
than "salary budget" plans utilizing individual insurance policies, 
certificates, or subscriber contracts, which meets the following 
conditions: 

+. ~ Coverage is provided through insurance policies, certificates, or 
subscriber contracts to classes of employees or members defined 
in terms of conditions pertaining to employment or membership. 

r. 1;h The coverage is not available to the general public and can be 
obtained and maintained only because of the covered person's 
membership in or connection with the particular organization or 
group, including bank depositor groups. 

& c. There are arrangements for bulk payment of premiums or 
subscription charges to the insurer or nonprofit service corporation. 

4:- .d... There is sponsorship of the plan by the employer, union, bank, or 
association. 

L_g,_ "Health insurance coverage" means a hospital and medical 
expense incurred policy. a nonprofit health care service plan 
contract. a health maintenance organization subscriber contract. 
or any other health care plan or arrangement that pays for or 
furnishes medical or health care services whether by insurance or 
otherwise. 

b. "Health insurance coverage" shall not include one or more. or any 
combination of. the following: 

ill Coverage only for accident. or disability income insurance. or 
any combination thereof: 

.(21 Coverage issued as a supplement to liability insurance: 

Ql Liability insurance. including general liability insurance and 
automobile liability insurance: 
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® Workers' compensation or similar insurance: 

@ Automobile medical payment insurance: 

.(ID Credit-only insurance: 

ill Coverage for onsite medical clinics: and 

.(ID. Other similar insurance coverage. specified in federal 
regulations issued pursuant to the Health Insurance 
Portability and Accountability Act of 1996 (HIPAA) 
[Pub. L. No. 104-191]. under which benefits for medical 
care are secondary or incidental to other insurance benefits. 

c. "Health insurance coverage" shall not include the following benefits 
if they are provided under a separate policy, certificate or contract 
of insurance or are otherwise not an integral part of the coverage: 

ill Limited scope dental or vision benefits: 

.(2). Benefits for long-term care. nursing home care. home health 
care. community-based care. or any combination thereof: or 

.@l Other similar. limited benefits specified in federal regulations 
issued pursuant to HI PAA. 

d... "Health insurance coverage" shall not include the following benefits 
if the benefits are provided under a separate policy, certificate 
or contract of insurance. there is no coordination between the 
provision of the benefits and any exclusion of benefits under any 
group health plan maintained by the same plan sponsor. and 
the benefits are paid with respect to an event without regard to 
whether benefits are provided with respect to such an event under 
any group health plan maintained by the same plan sponsor: 

ill Coverage only for a specified disease or illness: or 

.(2). Hospital indemnity or other fixed indemnity insurance. 

e. "Health insurance coverage" shall not include the following if 
offered as a separate policy. certificate. or contract of insurance: 

ill Medicare supplemental health insurance as defined under 
section 1882(g)(1) of the Social Security Act: 

.(2). Coverage supplemental to the coverage provided under 
chapter 55 of title 10. United States Code: or 
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City: Slat~: Zip: 

Drher·~ Lictme ti: State: V.l.r-..: 

and apanm~nt !':' s): 

Smte: Zip: 

State: VIN: 

City: 

Drivcr' s Liccm:c If: 

Oc·::upation: 
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Q1 Similar supplemental coverage provided to coverage under a 
group health plan. 

History: Effective March 1, 1988: amended effective March 1. 2004. 
General Authority: NDCC 26.1-04-08, 28-32-02 
Law Implemented: NDCC 26.1-04-03(7}, 26.1-30-19, 26.1-33-11, 26.1-33-12, 
26.1-36-22, 26.1-36-23, 26.1-36-23.1 

45-08-02-06. Extension of benefits. 

1. Every group policy or certificate or other contract subject to these 
rules hereafter issued, or under which the level of benefits is hereafter 
altered, modified, or amended, must provide a reasonable provision 
for extension of benefits in the event of total disability at the date of 
discontinuance of the group coverage, as required by the following 
paragraphs ef this seetien subsections. 

2. In the case of a group life plan which contains a disability benefit 
extension of any type (e.g., premium waiver extension, extended death 
benefit in event of total disability, or payment of income for a specified 
period during total disability}, the discontinuance of the group policy 
does not operate to terminate such extension. 

3. In the case of a group plan providing benefits for loss of time from 
work or specific indemnity during hospital confinement, discontinuance 
of the policy during a disability has no effect on benefits payable for that 
disability or confinement. 

4. In the case of hospital or medical expense coverages other than dental 
and maternity expense, a reasonable extension of benefits or accrued 
liability provision is required. Such a provision will be considered 
"reasonable" if it provides an extension of at least twelve months under 
"major medical" and "comprehensive medical" type coverages, and 
under other types of hospital or medical expense coverages provides 
either an extension of at least ninety days or an accrued liability for 
expenses incurred during a period of disability or during a period of at 
least ninety days starting with a specific event which occurred while 
coverage was in force (e.g., an accident). 

5. Any applicable extension of benefits or accrued liability must be 
described in any policy or contract involved as well as in group 
insurance certificates. The benefits payable during any period 
of extension or accrued liability may be subject to the policy's or 
contract's regular benefit limits (e.g., benefits ceasing at exhaustion 
of a benefit period or of maximum benefits). For hospital or medical 
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expense coverages. the benefit payments may be limited to payments 
applicable to the disabling condition only. 

History: Effective March 1, 1988: amended effective March 1. 2004. 
General Authority: NDCC 26.1-04-08, 28-32-02 
Law Implemented: NDCC 26.1-04-03(7), 26.1-30-19, 26.1-33-11, 26.1-33-12, 
26.1-36-22, 26.1-36-23, 26.1-36-23.1 

45-08-02-07. Continuance of coverage in situations involving 
replacement of one carrier by another. 

1. This section shall indicate the carrier responsible for liability in those 
instances in which one carrier's (succeeding carrier) contract replaces 
a plan of similar benefits of another (prior contract). 

2. Liability of prior carrier. The prior carrier remains liable only to the extent 
of its accrued liabilities and extensions of benefits. The position of 
the prior carrier is the same whether the group policyholder or other 
entity secures replacement coverage from a new carrier, self-insures, 
or foregoes the provision of coverage. 

3. Liability of succeeding carrier. 

a. ill Eacl'l person ···tl'le is eligible fer eeoverage in accordance 
'lt'ith tl'le succeeding carrier's plan ef benefits (in respect ef 
classes eligible and acti'9•ity at werlt and. nencenfinement 
rules) is ceovered by that carrier's plan ef benefits. If the 
individual was validly covered under the prior plan on the 
date of discontinuance, each individual who is eligible for 
coverage in accordance with the succeeding carrier's plan 
of benefits with respect to the class or classes of individuals 
eligible for coverage under the succeeding carrier's plan and 
any actively-at-work and nonconfinement rules and reguests 
enrollment shall be enrolled and covered by the succeeding 
carrier's plan of benefits . 

.(2). In the case of health insurance coverage: 

00 A succeeding carrier shall not 
nonconfinement rules in its plan 

have any 
of benefits: 

.(tU Any actively-at-work rules provided in the succeeding 
carrier's plan of benefits shall provide that absence from 
work due to any health status-related factor be treated 
as being actively at work . 

.Ql For purposes of this paragraph. "health status-related factor" 
means any of the following factors: 
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.(gl Health status: 

.(Ql Medical condition. including both physical and mental 
illnesses: 

~ Claims experience: 

@ Receipt of health care: 

Uti Medical history: 

ill Genetic information: 

.(gl Evidence of insurability. including conditions arising out 
of acts of domestic violence: or 

.(h). Disability. 

b. Each person not covered under the succeeding carrier's plan of 
benefits in accordance with subdivision a must nevertheless be 
covered by the succeeding carrier in accordance with the following 
rules if such individual was validly covered (including benefit 
extension) under the prior plan on the date of discontinuance. 
Any reference in the following rules to an individual who was or 
was not totally disabled is a reference to the individual's status 
immediately prior to the date the succeeding carrier's coverage 
becomes effective. 

(1) The minimum level of benefits to be provided by the 
succeeding carrier shall be the applicable level of benefits of 
the prior carrier's plan reduced by any benefits payable by 
the prior plan. 

(2) Coverage must be provided by the succeeding carrier until at 
least the earliest of the following dates: 

(a) The date the individual becomes eligible under the 
succeeding carrier's plan as described in subdivision a. 

(b) For each type of coverage, the date the individual's 
coverage would terminate in accordance with the 
succeeding carrier's plan provisions applicable to 
individual termination of coverage (e.g., at termination 
of employment or ceasing to be eligible dependent, as 
the case may be). 

(c) In the case of an individual who was totally disabled, 
and in the case of a type of coverage for which 
section 45-08-02-06 requires an extension of accrued 
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liability, the end of any period of extension or accrued 
liability which is required of the prior carrier by section 
45-08-02-06 or, if the prior carrier's policy or contract is 
not subject to that section, would have been required 
of that carrier had its policy or contract been subject 
to section 45-08-02-06 at the time the prior plan was 
discontinued and replaced by the succeeding carrier's 
plan. 

c. For health insurance coverage. in the case of an individual who was 
totally disabled at the time the prior carrier's plan was discontinued 
and replaced by the succeeding carrier's plan. and in the case 
in which section 45-08-02-06 reguires an extension of benefits or 
accrued liability. the minimum level of benefits to be provided by 
the succeeding carrier shall be the applicable level of benefits of 
the prior carrier's plan reduced by any benefits paid by the prior 
plan. 

d. In the case of a preexisting conditions limitation included in 
the succeeding carrier's plan, the level of benefits applicable 
to preexisting conditions of persons becoming covered by the 
succeeding carrier's plan in accordance with this subsection during 
the period of time this limitation applies under the new plan shall 
be the lessor of: 

(1) The benefits of the new plan determined without application 
of the preexisting conditions limitation; and 

(2) The benefits of the prior plan. 

6-:- e. The succeeding carrier, in applying any deductibles or coinsurance 
amounts applicable to the out-of-pocket maximums or waiting 
periods in its plan, shall give credit for the satisfaction or partial 
satisfaction of the same or similar provisions under a prior plan 
providing similar benefits. In the case of deductible provisions or 
coinsurance amounts applicable to the out-of-pocket maximums, 
the credit shall apply for the same or overlapping benefits periods 
and must be given for expenses actually incurred and applied 
against the deductible or coinsurance provisions of the prior 
carrier's plan during the ninety days preceding the effective date of 
the succeeding carrier's plan but only to the extent these expenses 
are recognized under the terms of the succeeding carrier's plan 
and are subject to similar deductible or coinsurance provision. 

e:- L. In any situation where a determination of the prior carrier's benefit 
is required by the succeeding carrier, at the succeeding carrier's 
request the prior carrier shall furnish a statement of the benefits 
available or pertinent information, sufficient to permit verification 
of the benefit determination or the determination itself by the 
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succeeding carrier. For the purposes of this section, benefits of 
the prior plan will be determined in accordance with all of the 
definitions, conditions, and covered expense provisions of the 
prior plan rather than those of the succeeding plan. The benefit 
determination will be made as if coverage had not been replaced 
by the succeeding carrier. 

History: Effective March 1, 1988: amended effective March 1. 2004. 
General Authority: NDCC 26.1-04-08, 28-32-02 
Law Implemented: NDCC 26.1-04-03(7), 26.1-30-19, 26.1-33-11, 26.1-33-12, 
26.1-36-22, 26.1-36-23, 26.1-36-23.1 
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Chapter 
45-15-01 

Section 
45-15-01-01 

ARTICLE 45-15 

INSURANCE FRAUD 

Insurance Fraud 

CHAPTER 45-15-01 
INSURANCE FRAUD 

Insurance Fraud 

45-15-01-01. Insurance fraud. A person engaged in the business of 
insurance having knowledge or a reasonable belief that a fraudulent insurance 
act has been. is being. or will be committed shall provide information concerning 
the known or suspected fraudulent insurance act to the commissioner in writing 
within sixty days of having that knowledge or reasonable belief. The information 
may be reported on the national association of insurance commissioners 
uniform suspected insurance fraud reporting form. a copy of which is attached 
as appendix A. Thereafter. the person engaged in the business of insurance 
shall promptly provide to the commissioner any additional information that 
the commissioner may request concerning the known or suspected fraudulent 
insurance act. For the purposes of this rule. a reasonable belief means that the 
person engaged in the business of insurance has ascertained. after reviewing the 
facts surrounding the possible fraudulent insurance act through its internal fraud 
activities and processes. if such activities and processes are in place. that a given 
fact or combination of facts exist and that the circumstances in their totality result 
in a determination that a fraudulent insurance act was committed. 

History: Effective March 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-02.1. 26.1-02.1-11 
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UNIFORM SUSPECTED INSURANCE FRAUD REPORTING FORM 

State of 
Division oflnsumncc Fraud BUTeau 

l Reporting I'ersciX 

i Mailing addross: 

I 

Dctailorl R)'TlOf1R.i~. Aua,;;h ad.!itiomtl pages, if no::ces~ary. 

Pb!ne nu.rnh~r: ( 

F~xnwnber: ( 

Dale ufLn,;:> i Injury: Dates, ot'Servi.:e: 

Addre!..~ ofLus~! Itljur~·: 

(Crryl (Stano) (Zip) 
Description of Se.!\'ice: 

Clain1 # 

City: 

Driver's Liceru.e If: 

Vcl1ick Y-ear: Mili: 

Comments: 
I 111'11rmalluu 

~ . 
Case Details (check all that applv) 

SIU Invcshgat1on Completed 0 't cs 0 1\o Date Lomplck.-d.: 

Is there any reason to believe that this incidem is related w other suspected fraudulent activity? I Yes D ~o 
i D Slal~!Tll!nl'- (Wi.~s.s i In~uretl! S•lhjcc() 
· 0 Swurn 0 Rt:.ottrdcod 

Proof ()fLoss 

0 EUO.: Depu~itiun 
CCJlies ofReedpB 
ExptJrt Reports 
v~.:Photos 

0 Luw unRm.:em:::ru .: Other AF.e111:y Rt:r-mb 
C\~im Ili~lory Extra::;t~ 

l.MERepurls 
ln\'omigative Rl!puns 
h:>.<crn:u Databas.0 results 

A:g~ncy: ___________ CnnW;l P::rs<tn: ---------------
(Addre»~) ------------------'(Cit:;} __________ ,(Slale) __ (Zij'l) _____ _ 
Tel"flhune Fax · ) C;.r~e.'Chllr:I r,;o .. _______ _ 
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OA"'tm 
0 hun"' 0 ¥chicle 0 bl.lbin•"" 

0 Ficlitious loss 0 danJlltl~ 0 
0 Fictitious theft 

0 vcb.lc!c 0 property 
0 loflJtt"A in~·cnrorv 
0 lnflall!d 1"~' 0 dam..~~ D 
0 Infl:au:d !hell 

0 vehicle 0 property 
0 Dottbl~-dipp~ 
D Eu!lgerared i.qjuries 
0 hljurics oot rollllt'd to work: 
0 \talingm:n; 
0 Mi.•apJ>ropriated vehicle ~~h·ag" 
0 Ptomtium a'·oidance 
0 Prior injuries 
Os!ipaootilll 
0 Smged qury / accid<lnt at work 
0 Staged collisiom 
0 l'a~r acci<l""-1~ 
COthCT __ 

CL C'klir.nuot 
!]\" ll:sured 
Vrl Witne.s 
t(' !.a~:,\'tf tltrOu.i:tulll 
1.1 l..:nwl!r'l(rrlnsu.r.efl 
l'l$ lr~!m 
5l Self·llu;urtd 
r; lr.auo2t1<C Compl!ny Emplo)'CO 
11:1 :\.gtttL''li-l~:i:.tt· 

lS Ad:_i~.;.i-tt:r 
lit AttPJU>'1'4'1 
;l.~ Utlll.)"~lUIJ' 

lW ~Bh3!1" YaT<I !)Mw ·' nmrlo?'OO 
TY Tow Yard O.,_:n.e! .c' Empie}':'~ 

~\{[) Mod;oa~ .!J~r 
11() L)~~l~1; .\lfO!'UIAI('!Oll.h:it:. f\''h..-..dil.:n:o: 
rtrr>. DtmJ!.~'-

Suspected Fraud Types (check all that a l 

o.o.gentfmul 
0 Appiicati"" Jnwd 
0 Diilitl:t for servicesiproJucts n1l'l 

priwided 
0 faiitU'¢ to disclos'" nmltipic insur.mcc 

crunJ'amcs 
0 False claim' 
D m .. gal •oliciwlit>n (Cli.W"">) 
0 l•sli<>d ftuudl.lknt im;uratr.o po!ki.s. 

certi!h:ates, biud.e•s.lD cruds 
0 M.isrepres<lllt:lliOll of s~1victs :· produ~B 

provid-Jd 
0 Kickba<:lwbrikly 
0 M<m•y l•u11derinf 
0 Multiplo daiws 
0 Po$sessio:w/sold frau•iwem instu;;w.:e 

p.:;!i<:ie~. ~enilicate~. bind~rs. ID cards 
0 Questioned d~>cllllldlts 

0 lll~rcd 0 tbrgcd 0 :fulilikd 
0duplka~d 

0 t\y:~civ.c;d C\lmpen~.ittio~ fnr r{•.ferral tn 
health car" pru\1der nT atl<lnt:}' 

0 Ri~s ..-<1rt,t;mlizc:das::Lh·ib· typt: 

Subject I Addit;onal Party Types 

PH P:'1!J:Tmid51' 
CHI ~: 
)W ~;.cPra.."tition.'f 
lJi;\. l.it;r;;:n~d l'!:bl:tic..al-1\u:.u. 
1'1' V':fy.~:n:ul'tte:r.qll· .. 
1'!.. "P)y,~ir~nn~!oi :1\ssw,Jmr 
0? ~)pto<t8.r::>t 
PO Podi.tt:ist 
KIJ I.Udiol\!'~lrl'i 
\IT .\t1::a~~~c ·~1tcta;a~~l 

AMI! An:bt.:lau~ Sun.·u:~ hn"Jtt i!))'i:L: 

11'-IF IJMI•S•'l"'k 
111!.'1 n • ..,.n.,.JitA.!!""',. 
:O.lR Lllbo::t.1n'}' 
MH Mtdic.-:.1 Clini.z:.'HO!t·it~t 
M/. OJ~&:I.: AWn1tti~tuU;'C' 

JJ~ llHHng Sen·i'"~"' 
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Fl' 
UP 
:O..IN 
\IS 

DS 

'iS 

01 

0Duplicale bilh:ng 1m s<une sernc~ 
0 fu.t~ pse~criplkill!l 
0 l:'!llltduknt d;:arb claims 
D 0\'CI·utilizatwi1·4lf>-mi.'·~l 
0 Jlrcscriprion ahnsc l ·dndt:n shoppir.g 
Q 'Proscriptions -i.~sl;te(l f,:q-. ncm~trwtli >::i.t 1 

PUI'f>llSCh 

0Unbu:ldling 
Cupcooing 
C' :--·iisl~pl~senl<ld oo.:-co''~r.zd 

s~~icc& as >:C:·''{~r.z-:d 

C Ch~•JginJ> rl~t<'> of~~·· .. k-~. 
Cl'T'CDT!tl'a>?:nslic n>ob< 

C Charges inc.:~H~i~lt!ut·~·.:.itll ~~·(·ke.s 
providt:ti 

[;Pr<~d~ts billed are W.:vr.sisrcm with 
rhc proCiucts 

Ous~ llllQualitic&lllll;ccDKd pcrsoru 
to pcrtonu btlbbl.c scrvic~ 

OOthcr 

TI:.in:J Purr!' .~\>htri.,~.!-'lT"Jil'!" 
?'sl~ Prt..'l."'~i~J 

Uo:l.i''"'""dl'<·,·••i•Jt:· 
()tb .. 'l:\1..:d.ieo:.ll\:t~mf.::l 
\1>!!:!·k.ilS{Ii!l:'.oJhSil 

Dcornl Spu~njst 

'4~X:1v...:·IOlh~. 
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