


































































































































































































































































































































































































































(3) Provided by a medical practitioner licensed to furnish the 
care; 

(4) Not subject to payment by any third party, including medicaid 
and medicare; 

(5) Not incurred for nursing facility services, swing-bed services, 
or home and community-based services during a period of 
ineligibility because of a disqualifying transfer; and 

(6) Claimed; and 

f. The cost of services of an applicant's or recipient's guardian or 
conservator, up to a maximum equal to five percent of countable 
gross monthly income excluding nonrecurring lump sum payments. 

4. For purposes of this section, "premiums for health insurance" include 
any payments made for insurance, health care plans, or nonprofit health 
service plan contracts which provide benefits for hospital, surgical, and 
medical care, but do not include payments made for coverage which is: 

a. Limited to disability or income protection coverage; 

b. Automobile medical payment coverage; 

c. Supplemental to liability insurance; 

d. Designed solely to provide payments on a per diem basis, daily 
indemnity, or nonexpense-incurred basis; or 

e. Credit accident and health insurance. 

History: Effective July 1, 2003; amended effective June 1, 2004; May 1, 2006.;. 
April 1. 2008. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-38.2. Disregarded income. 

1. This section applies to an individual residing in the individual's own 
home or in a specialized facility, workers with disabilities coverage. 
children with disabilities coverage. and to the medicare savings 
programs, but does not apply to an individual receiving nursing care 
services in a nursing facility, the state hospital, the Anne Carlsen facility, 
a residential treatment facility accredited by the joint commission on 
accreditation of healthcare organizations, an intermediate care facility 
for the mentally retarded, or receiving swing-bed care in a hospital. 
The following types of income shall be disregarded in determining 
medicaid eligibility: 
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a. Money payments made by the department in connection with foster 
care, subsidized guardianship, or the subsidized adoption program; 

b. Occasional small gifts; 

c. County general assistance that may be issued on an intermittent 
basis to cover emergency-type situations; 

d. Income received as a housing allowance by a program 
sponsored by the United States department of housing and 
urban development or rent supplements or utility payments 
provided through a housing assistance program; 

e. Income of an individual living in the parental home if the individual 
is not included in the medicaid unit; 

f. Educational loans, scholarships, grants, awards, workers 
compensation, vocational rehabilitation payments, and work 
study received by a student, or any fellowship or gift, or portion of 
a gift, used to pay the cost of tuition and fees at any educational 
institution; 

g. In-kind income except in-kind income received in lieu of wages; 

h. Per capita judgment funds paid to members of the Blackfeet Tribe 
and the Gross Ventre Tribe under Pub. L. 92-254, to any tribe to pay 
a judgment of the Indian claims commission or the court of claims 
under Pub. L. 93-134, or to the Turtle Mountain Band of Chippewa 
Indians, the Chippewa Cree Tribe of Rocky Boy's Reservation, the 
Minnesota Chippewa Tribe, or the Little Shell Tribe of Chippewa 
Indians of Montana under Pub. L. 97-403; 

i. Compensation received by volunteers participating in the action 
program as stipulated in the Domestic Volunteer Service Act of 
1973 [Pub. L. 93-113; 42 U.S.C. 4950 et seq.], including foster 
grandparents, older American community service program, retired 
senior volunteer program, service corps of retired executives, 
volunteers in service to America, and university year for action; 

j. Benefits received through the low income home energy assistance 
program; 

k. Training funds received from vocational rehabilitation; 

I. Training allowances of up to thirty dollars per week provided 
through a tribal native employment works program, or the job 
opportunity and basic skills program; 
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m. Income tax refunds and earned income credits; 

n. Needs-based payments, support services, and relocation 
expenses provided through programs established under the 
Workforce Investment Act [29 U.S.C. 2801 et seq.], and through 
the job opportunities and basic skills program; 

o. Income derived from submarginal lands, conveyed to Indian tribes 
and held in trust by the United States, as required by section 6 of 
Pub. L. 94-114 [42 U.S.C. 301, note]; 

p. Income earned by a child who is a full-time student or a part-time 
student who is not employed one hundred hours or more per month; 

q. Payments from the family subsidy program; 

r. The first fifty dollars per month of current child support, received on 
behalf of children in the medicaid unit, from each budget unit that 
is budgeted with a separate income level; 

s. Payments made to recipients under title II of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 
[Pub. L. 91-646, 42 U.S.C. 4621 et seq.]; 

t. Payments made tax exempt as a result of section 21 of the Alaska 
Native Claims Settlement Act [Pub. L. 92-203]; 

u. Payments to certain United States citizens of Japanese ancestry, 
resident Japanese aliens, and eligible Aleuts made under the 
Wartime Relocation of Civilians Reparations Act [Pub. L. 1 00-383; 
50 U.S.C. App. 1989 et seq.]; 

v. Agent orange payments; 

w. A loan from any source that is subject to a written agreement 
requiring repayment by the recipient; 

x. The medicare part 8 premium refunded by the social security 
administration; 

Y· Payments from a fund established by a state as compensation for 
expenses incurred or losses suffered as a result of a crime; 

z. Temporary assistance for needy families benefit and support 
service payments; 
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aa. Lump sum supplemental security income benefits in the month in 
which the benefit is received ; 

bb. German reparation payments made to survivors of the holocaust 
and reparation payments made under sections 500 through 506 of 
the Austrian General Social Insurance Act; 

cc. Assistance received under the Disaster Relief and Emergency 
Assistance Act of 1974 [Pub. L. 93-288; 42 U.S.C. 5121 et seq.], 
or some other federal statute, because of a presidentially declared 
major disaster, and interest earned on that assistance; 

dd. Refugee cash assistance or grant payments; 

ee. Payments from the child and adult food program for meals and 
snacks to licensed families who provide day care in their home; 

ff. Extra checks consisting only of the third regular payroll check 
or unemployment benefit payment received in a month by an 
individual who is paid biweekly, and the fifth regular payroll check 
received in a month by an individual who is paid weekly; 

gg. All income, allowances, and bonuses received as a result of 
participation in the job corps program; 

hh. Payments received for the repair or replacement of lost, damaged, 
or stolen assets; 

ii. Homestead tax credit; 

jj . Training stipends provided to victims of domestic violence by 
private, charitable organizations for attending their educational 
programs; 

kk. Allowances paid to children of Vietnam veterans who are born with 
spina bifida, or to children of women Vietnam veterans who are 
born with certain covered birth defects, under 38 U.S.C. 1805 or 
38 U.S.C. 1815; 

II. Netherlands reparation payments based on Nazi, but not 
Japanese, persecution during World War II [Pub. L. 1 03-286; 
42 U.S.C. 1437a, note]; 

mm. Radiation Exposure CompensationAct[Pub. L. 101-426; 42 U.S.C. 
2210, note]; 

nn. The first two thousand dollars per year of lease payments deposited 
in individual Indian moneys accounts; 
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oo. Interest or dividend income from liquid assets; and 

pp. Additional pay received by military personnel as a result of 
deployment to a combat zone. 

2. For purposes of this section: 

a. "Full-time student" means a person who attends school on a 
schedule equal to a full curriculum; and 

b. "Student" means an individual who regularly attends and makes 
satisfactory progress in elementary or secondary school, general 
equivalency diploma classes, home school program recognized or 
supervised by the student's state or local school district, college, 
university, or vocational training , including summer vacation 
periods if the individual intends to return to school in the fall. 

History: Effective July 1, 2003; amended effective June 1, 2004; May 1, 2006~ 
April 1. 2008. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-39. Income deductions. This section applies to an individual 
residing in the individual's own home or in a specialized facility. workers with 
disabilities coverage. children with disabilities coverage. and to the medicare 
savings programs, but does not apply to an individual receiving nursing care 
services in a nursing facility, the state hospital, the Anne Carlsen facility, a 
residential treatment facility accredited by the joint commission on accreditation of 
healthcare organizations, an intermediate care facility for the mentally retarded, or 
receiving swing-bed care in a hospital. No deduction not described in subsections 1 
through 14 may be allowed in determining medicaid eligibility. 

1. Except in determining eligibility for the medicare savings programs, 
the cost of premiums for health insurance may be deducted from 
income in the month the premium is paid or prorated and deducted 
from income in the months for which the premium affords coverage. 
In determining eligibility for the workers with disabilities coverage. 
the workers with disabilities enrollment fee and premiums are not 
deducted. In determining eligibility for the children with disabilities 
coverage. the children with disabilities premiums are not deducted. For 
purposes of this subsection, "premiums for health insurance" include 
payments made for insurance, health care plans, or nonprofit health 
service plan contracts which provide benefits for hospital, surgical, and 
medical care, but do not include payments made for coverage which is: 

a. Limited to disability or income protection coverage; 

b. Automobile medical payment coverage; 
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c. Supplemental to liability insurance; 

d. Designed solely to provide payments on a per diem basis, daily 
indemnity, or nonexpense-incurred basis; or 

e. Credit accident and health insurance. 

2. Except in determining eligibility for the medicare savings programs, 
medical expenses for necessary medical or remedial care may be 
deducted only if each is: 

a. Documented in a manner which describes the service, the date of 
the service, the amount of the cost incurred, and the name of the 
service provider; 

b. Incurred by a member of a medicaid unit in the month for which 
eligibility is being determined; 

c. Provided by a medical practitioner licensed to furnish the care; 

d. Not subject to payment by any third party, including medicaid and 
medicare; 

e. Not incurred for nursing facility services, swing-bed services, or 
home and community-based services during a period of ineligibility 
determined under section 75-02-02.1-33.1; and 

f. Claimed. 

3. Reasonable expenses such as food and veterinarian expenses 
necessary to maintain a service animal that is trained to detect seizures 
for a member of the medicaid unit. 

4. Except for a support payment withheld from an extra check that is 
disregarded, nonvoluntary child and spousal support payments may 
be deducted if actually paid by a member of the medicaid unit. 

5. The cost of premiums for long-term care insurance carried by an 
individual or the individual's spouse may be deducted from income in 
the month the premium is paid or prorated and deducted from income 
the months for which the premium affords coverage. No premium 
deduction may be made in determining eligibility for the medicare 
savings programs. 

6. Reasonable child care expenses, not otherwise reimbursed, may be 
deducted to the extent necessary to permit a caretaker or a spouse to 
work or participate in training. 
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7. With respect to each individual in the medicaid unit who is employed 
or in training, but who is not aged, blind, or disabled, thirty dollars may 
be deducted as a work or training allowance, but only if the individual's 
income is counted in the eligibility determination. 

8. Except in determining eligibility for the medicare savings programs, 
transportation expenses may be deducted if necessary to secure 
medical care provided for a member of the medicaid unit. 

9. Except in determining eligibility for the medicare savings programs, the 
cost of remedial care for an individual residing in a specialized facility, 
limited to the difference between the recipient's cost of care at the facility 
and the regular medically needy income level, may be deducted. 

10. A disregard of twenty dollars per month is deducted from any income, 
except income based on need, such as supplemental security income 
and need-based veterans' pensions. This deduction applies to all aged, 
blind, and disabled applicants or recipients, provided that: 

a. When more than one aged, blind, or disabled person lives together, 
no more than a total of twenty dollars may be deducted; 

b. When both earned and unearned income is available, this 
deduction must be made from unearned income; and 

c. When only earned income is available, this deduction must be 
made before deduction of sixty-five dollars plus one-half of the 
remaining monthly gross income made under subdivision b of 
subsection 13. 

11. Reasonable adult dependent car expenses for an incapacitated or 
disabled adult member of the medicaid unit may be deducted to 
the extent necessary to permit a caretaker or a spouse to work or 
participate in training. 

12. The cost to purchase or rent a car safety seat for a child through age ten 
is allowed as a deduction if a seat is not otherwise reasonably available. 

13. The deductions described in this subsection may be allowed only on 
earned income. 

a. For all individuals except aged, blind, or disabled applicants or 
recipients, deduct: 

(1) Mandatory payroll deductions and union dues withheld, or 
ninety dollars, whichever is greater; 

(2) Mandatory retirement plan deductions; 
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(3) Union dues actually paid; and 

(4) Expenses of a nondisabled blind person, reasonably 
attributable to earning income. 

b. For all aged, blind, or disabled applicants or recipients, deduct 
sixty-five dollars plus one-half of the remaining monthly gross 
earned income, provided that, when more than one aged, blind, 
or disabled person lives together, no more than sixty-five dollars, 
plus one-half of the remaining combined earned income, may be 
deducted. 

14. A deduction may be made for the cost of services of an applicant's 
or recipient's guardian or conservator, up to a maximum equal to five 
percent of countable gross monthly income excluding nonrecurring 
lump sum payments. 

History: Effective December 1, 1991 ; amended effective December 1, 1991 ; 
July 1, 1993; July 1, 2003; June 1, 2004: April 1, 2008. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-40. Income levels. 

1. Levels of income for maintenance shall be used as a basis for 
establishing financial eligibility for medicaid. The income levels 
applicable to individuals and units are: 

a. Categorically needy income levels. 

(1) Family coverage income levels established in the medicaid 
state plan are applied to the family coverage group. 
The family size is increased for each unborn child when 
determining the appropriate family size. 

(2) Except for individuals subject to the nursing care income 
level, the income level for categorically needy aged, blind, 
or disabled recipients is that which establishes supplemental 
security income eligibility. 

b. Medically needy income levels. 

(1) Medically needy income levels established in the medicaid 
state plan are applied when a medicaid individual or unit 
resides in the individual's or the unit's own home or in a 
specialized facility, and when a medicaid individual has been 
screened as requiring nursing care, but elects to receive 
home and community-based services. The family size 
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is increased for each unborn child when determining the 
appropriate family size. 

(2) The nursing care income level shall be fifty dollars per month 
and applied to a resident receiving care in a nursing facility, an 
intermediate care facility for the mentally retarded, the state 
hospital, the Anne Carlsen facility, a residential treatment 
facility accredited by the joint commission on accreditation 
of healthcare organizations, or receiving swing-bed care in a 
hospital. 

(3) The community spouse income level for a medicaid eligible 
community spouse is subject to subdivision a, paragraph 1 
of subdivision b, or subdivision c. The level for an ineligible 
community spouse is the greater of two thousand two 
hundred sixty-seven dollars per month or the minimum 
amount permitted under section 1924(d)(3)(c) of the Act 
[42 U.S.C. 1396r-5(d)(3)(C)], as adjusted pursuant to section 
1924(g) of the Act [42 U.S.C. 1396r-5(g)]. 

(4) The income level for each ineligible family member in 
a spousal impoverishment prevention case is equal to 
one-third of an amount determined in accordance with section 
1924(d)(3)(A)(i) of the Act [42 U.S.C. 1396r-5(d)(3)(A)(i)], 
less the monthly income of that family member. For purposes 
of this paragraph, "family member" has the meaning given in 
subsection 1 of section 75-02-02.1-24. 

c. Poverty income level. 

(1) The income level for pregnant women and children under 
age six is equal to one hundred and thirty-three percent of 
the poverty level applicable to a family of the size involved. 
The family size is increased for each unborn child when 
determining the appropriate family size. 

(2) Qualified medicare beneficiaries. The income level for 
qualified medicare beneficiaries is equal to one hundred 
percent of the poverty level applicable to the family of the 
size involved. The income level applies regardless of living 
arrangement. 

(3) The income level for children aged six to nineteen is equal 
to one hundred percent of the poverty level applicable to a 
family of the size involved. The family size is increased for 
each unborn child when determining the appropriate family 
size. 
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(4) The income level for transitional medicaid benefits is equal 
to one hundred and eighty-five percent of the poverty level 
applicable to a family of the size involved. The family size 
is increased for each unborn child when determining the 
appropriate family size. 

(5) The income level for qualified working and disabled 
individuals is equal to two hundred percent of the poverty 
level applicable to the family of the size involved. The income 
level applies regardless of living arrangement. 

(6) The income level for specified low-income medicare 
beneficiaries is equal to one hundred twenty percent, of 
the poverty level applicable to a family of the size involved. 
The income level applies regardless of living arrangement. 

(7) The income level for qualified individuals is equal to one 
hundred thirty-five percent of the poverty level applicable 
to a family of the size involved. The income level applies 
regardless of living arrangement. 

!ID The income level for workers with disabilities is two hundred 
twenty-five percent of the poverty level applicable to a family 
of the size involved. The income level applies regardless of 
living arrangement. 

LID The income level for children with disabilities is two hundred 
percent of the poverty level applicable to a family of the 
size involved. The income level applies regardless of living 
arrangement. 

2. Determining the appropriate income level in special circumstances. 

a. A child who is away at school is not treated as living independently, 
but shall be allowed the appropriate income level for one during 
all full calendar months. This is in addition to the income level 
applicable for the family unit remaining at home. 

b. A child who is living outside of the parental home, but who is not 
living independently, or a spouse who is temporarily living outside of 
the home to attend training or college, to secure medical treatment, 
because of temporary work relocation required by an employer, or 
for other reasons beyond the control of the spouse, shall be allowed 
a separate income level during all full calendar months during which 
the child or spouse lives outside the home. No separate income 
level is otherwise available. 

c. During a month in which an individual enters a specialized facility 
or leaves a specialized facility to return home, the individual shall 
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be included in the family unit in the home for the purpose of 
determining the family size and the appropriate income level. An 
individual residing in a specialized facility shall be allowed the 
appropriate medically needy. workers with disabilities. or children 
with disabilities income level for one during all full calendar months 
in which the individual resides in the facility. 

d. During a month in which an individual with eligible family members 
in the home enters or leaves a nursing facility to return home, 
or elects to receive home and community-based services or 
terminates that election, the individual shall be included in the 
family unit in the home for the purpose of determining the family 
size and the appropriate medically needy. workers with disabilities. 
or children with disabilities income level. An individual in a nursing 
facility shall be allowed fifty dollars to meet maintenance needs 
during all full calendar months in which the individual resides in the 
nursing facility. A recipient of home and community-based services 
shall be allowed the medically needy income level for one during 
all full calendar months in which the individual receives home and 
community-based services. In determining eligibility for workers 
with disabilities or children with disabilities coverage. individuals 
in a nursing facility. or in receipt of home and community-based 
services. will be allowed the appropriate workers with disabilities 
or children with disabilities income level for one during all full 
calendar months in which the individual resides in the facility. 

e. For an institutionalized spouse with an ineligible community 
spouse, the fifty dollar income level is effective in the month of 
entry, during full calendar months, and in the month of discharge. 
The ineligible community spouse and any other family members 
remaining in the home shall have the income levels described in 
paragraphs 3 and 4 of subdivision b of subsection 1. 

f. For a spouse electing to receive home and community based 
services, who has an ineligible community spouse, the medically 
needy income level for one is effective in the month the home and 
community-based services begin, during full calendar months, 
and in the month the home and community-based services are 
terminated. The ineligible community spouse and any other family 
members remaining in the home shall have the income levels 
described in paragraphs 3 and 4 of subdivision b of subsection 1. 

g. An individual with no spouse, disabled adult child, or child under 
age twenty-one at home who enters a nursing facility may receive 
the medically needy income level for one if a physician certifies 
that the individual is likely to return to the individual's home 
within six months. The six-month period begins with the first full 
calendar month the individual is in the nursing facility. If, at any 
time during the six-month period, the individual's status changes 
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and the stay in the nursing facility is expected to exceed the six 
months, the individual may have only the nursing care income 
level beginning in the month following the month of the status 
change. An individual may receive the medically needy income 
level for only one six-month period per stay in a nursing facility. If 
an individual is discharged, then readmitted to a nursing facility, 
there must be a break of at least one full calendar month between 
the periods of institutionalization in order for the new stay to be 
considered a new period of institutionalization. 

History: Effective December 1, 1991 ; amended effective December 1, 1991 ; 
July 1, 1993; July 1, 2003; June 1, 2004: April 1, 2008. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-41. Deeming of income. Excess income is the amount of 
net income remaining after allowing the appropriate disregards, deductions, and 
medicaid income level. 

1. Twenty-five percent of the excess income of an ineligible medicaid unit 
shall be deemed available during any full calendar month an eligible 
member of the medicaid unit receives services in a specialized facility. 

2. No income may be deemed to a supplemental security income recipient 
in a specialized facility or receiving home and community-based 
services as such a recipient's maintenance needs are met by the 
supplemental security income grant. 

3. If subdivision a or b applies, the excess income of an individual in 
nursing care, an intermediate care facility for the mentally retarded, the 
state hospital, or the Anne Carlsen facility, receiving swing bed care in 
a hospital or receiving home and community-based services may be 
deemed to the individual's legal dependents to bring their income up to 
the appropriate medically needy income level. 

a. The legal dependents who are also eligible for medicaid do not 
receive a temporary assistance for needy families payment or 
supplemental security income. In these circumstances, income 
may be deemed only to the extent it raises the legal dependents' 
income to the appropriate medically needy income level. 

b. The legal dependents are ineligible for medicaid or choose not to 
be covered by medicaid. In these circumstances, income may 
be deemed only to the extent it raises the legal dependents' net 
income to the appropriate community spouse or family member 
income level. 

( 1) Income of the institutionalized or home and community-based 
spouse may be deemed to an ineligible community spouse 
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only to the extent that income is made available to the 
community spouse. 

(2) Excess income shall be deemed to family members in 
spousal impoverishment cases, up to the family members' 
income level. 

4. The excess income of a spouse or parent may not be deemed to a 
recipient to meet medical expenses during any full calendar month in 
which the recipient receives nursing care services in a nursing facility, an 
intermediate care facility for the mentally retarded, the state hospital, the 
Anne Carlsen facility, or a residential treatment facility accredited by the 
joint commission on accreditation of healthcare organizations, receives 
swing bed care in a hospital, or receives home and community-based 
services. Income of any eligible spouse or parent shall be deemed to 
an individual who is ineligible for supplemental security income, up to 
the appropriate income level. 

5. For purposes of determining eligibility for workers with disabilities or 
children with disabilities coverage, income of a spouse or parent may be 
deemed to a nonsupplemental security income spouse or child. who is in 
the medicaid unit. but who is not residing with the applicant or recipient. 
to bring their income up to the appropriate workers with disabilities or 
children with disabilities income level. 

History: Effective December 1, 1991; amended effective December 1 , 1991; 
July 1, 1993; July 1, 2003; June 1, 2004: April 1. 2008. 
General Authority: NDCC 50-06-16, 50-24.1-04 
law Implemented: NDCC 50-24.1-01 
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CHAPTER 75-02-02.2 

75-02-02.2-12. Income considerations. 

1. All income that is actually available must be considered. Income is 
actually available when it is at the disposal of an applicant, recipient, 
or responsible relative when the applicant, recipient, or responsible 
relative has a legal interest in a liquidated sum and has the legal 
ability to make the sum available; or when the applicant, recipient, or 
responsible relative has the lawful power to make the income available 
or to cause the income to be made available. 

2. It is presumed that all parental income is actually available to a child 
under twenty-one years of age. This presumption may be rebutted by 
a showing that the child is: 

a. Living independently; or 

b. Living with a parent who is separated from the child's other parent, 
with or without court order, if the parents did not separate for the 
purpose of securing plan coverage. 

3. As a condition of eligibility, an applicant, recipient, and financially 
responsible relative must take all necessary steps to obtain any 
annuities, pensions, retirement, and disability benefits to which 
they are entitled unless they can show good cause for not doing 
so. Annuities, pensions, retirement, and disability benefits include 
veterans' compensation and pensions; old-age, survivors, and disability 
insurance benefits; railroad retirement benefits; and unemployment 
compensation. 

a. Good cause under this section exists if receipt of the annuity, 
pension, retirement, or disability benefit would result in a loss of 
health insurance coverage. Good cause must be documented in 
the case file. 

b. Application for needs-based payments such as social security 
supplemental security income benefits or temporary aid to needy 
families benefits cannot be imposed as a condition of eligibility. 

4. The financial responsibility of any individual for any other member of the 
plan unit will be limited to the responsibility of spouse for spouse and 
parents for children under age twenty-one or under age eighteen if the 
child is disabled. Such responsibility is imposed as a condition of plan 
eligibility. Except as otherwise provided in this section, the income ofthe 
spouse and parents is considered available even if that income is not 
actually contributed. Natural and adoptive parents, but not stepparents, 
are treated as parents. 
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5. Income may be received weekly, biweekly, monthly, intermittently, 
or annually. A monthly income amount must be computed by the 
department or county agency regardless of how often income is 
received. 

6. The following types of income must be disregarded in determining 
eligibility for plan coverage: 

a. Supplemental security income benefits provided by the social 
security administration. 

b. Income disregards in subdivisions a through q and s through nn of 
subsection 1 of section 75-02-02.1-38.2. 

7. a. In determining ownership of income from a document, income 
must be considered available to each individual as provided in 
the document or in the absence of a specific provision in the 
document: 

(1) Income shall be considered available only to the individual 
if payment of the income was made solely to that individual; 
and 

(2) Income shall be considered available to each individual in 
proportion to the individual's interest if payment of income is 
made to more than one individual. 

b. One-half of income shall be considered available to each spouse 
in the case of income available to a married couple in which there 
is no document establishing ownership otherwise. 

c. Except in the case of income from a trust, the rules for determining 
ownership of income are superseded to the extent that the 
applicant or recipient can establish that the ownership interests 
are otherwise than as provided in subsection 6. 

8. To determine the appropriate income level for a plan unit: 

a. The size of the household is increased by one for each unborn child 
of a household member; 

b. A child who is away at school is not treated as living independently, 
but is allowed a separate income level for one in addition to the 
income level applicable for the family unit remaining at home; 

c. A child who is living outside of the parental home but who is 
not living independently; or a spouse who is temporarily living 
outside of the home to attend training or college, to secure medical 
treatment, because of temporary work relocation required by an 
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employer, or for other reasons beyond the control of the spouse, is 
allowed a separate income level. This does not apply to situations 
in which an individual simply decides to live separately; 

d. An individual in a specialized facility is allowed a separate income 
level for one during all full calendar months in which the individual 
resides in the facility; 

e. An individual in a nursing facility is allowed a separate income level 
for one; and 

f. A recipient of home and community-based services is allowed a 
separate income level for one. 

9. In order for a child to be eligible for plan coverage, the income remaining 
after allowing the appropriate disregards and deductions must be equal 
to or below one hundred forty percent of the federal poverty line 
based on the size of the household unless federal children's health 
insurance program funding decreases in which case the department 
may decrease the income eligibility limit to accommodate the decrease 
in federal funding. 

History: Effective October 1, 1999; amended effective April 1, 2002; August 1, 
2005: April 1. 2008. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq. 

75-02-02.2-13. Determining household income. 

1. Unearned income is income that is not earned income. Unearned 
income received in a fixed amount each month shall be applied in the 
month in which it is normally received. 

a. Recurring unearned lump sum payments received after application 
for medicaid under chapter 75-02-02.1 or the children's health 
insurance program shall be prorated over the number of months 
the payment is intended to cover. When a payment is received 
and prorated in an ongoing case, or after a period of medicaid 
or children's health insurance program eligibility, and the case is 
closed and then reopened during the prorated period, or within the 
following proration period, the lump sum payment proration must 
continue. 

b. All nonrecurring unearned lump sum payments, except health 
or long-term care insurance payments, veterans administration 
aid and attendance, veterans administration reimbursements 
for unusual medical expenses, and veterans administration 
homebound benefits intended for medical expenses shall be 
considered as income in the month received and assets thereafter. 

221 



c. One-twelfth of the annual amount of lease payments not otherwise 
required to be disregarded under section 75-02-02.1-38.2 
deposited in individual Indian moneys accounts by the bureau of 
Indian affairs is income in each month and shall be determined: 

(1) By totaling all payments in the most recent full calendar year 
and dividing by twelve; 

(2) By totaling all payments in the twelve-month period ending 
with the previous month and dividing by twelve; or 

(3) If the applicant or recipient demonstrates, by furnishing 
lease documents or reports, that the deposit amount will 
be substantially different than the annual amount which 
would be determined under subdivision a or b, by totaling 
all payments likely to be made in the twelve-month period 
beginning with the month in which the lease arrangement 
changed and dividing by twelve. 

2. Earned income is income that is currently received as wages, salaries, 
commissions, or profits from activities in which an individual or family 
is engaged through either employment or self-employment. Income is 
earned only if the individual or family contributes an appreciable amount 
of personal involvement and effort to the production of that income. 
Earned income shall be applied in the month in which it is normally 
received. If earnings from more than one month are received in a single 
payment, the payment must be divided by the number of months in 
which the income was earned and the resulting monthly amounts shall 
be attributed to each of the months with respect to which the earnings 
were received. 

3. Self-employment income must be calculated as follows: 

a. Self-employment income must be calculated based on the previous 
year of self-employment amHf taken from the federal income tax 
return. If the previous year's tax return has not been filed. the 
year prior to that year's tax return must be used. If the plan unit 
fails to qualify for plan eligibility, the self-employment income must 
be calculated based on the average of the previous three years 
of self-employment from that business. If the previous year's tax 
return has not been filed or the business has been in operation 
for less than three consecutive years, tAe actual number of years 
of business operation must be used use the income tax returns 
from the previous three years that have been filed to calculate the 
average yearly income. 

b. Monthly self-employment income is one-twelfth of the business 
income or loss calculated from an individual's income tax form 
1 040 and capital gains or losses related to self-employment 
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business, less one-twelfth of the adjusted gross income deduction 
from page one of the individual's income tax form 1040. If a unit 
has more than one self-employment business, only one adjusted 
gross income deduction is allowed. 

c. For a business that has been operating for less than a full tax 
year, monthly self-employment income is the business income or 
loss from the individual's income tax form 1040 and capital gains 
and losses related to the self-employment business, divided by the 
number of months the business has been in operation and less 
one-twelfth of the adjusted gross income deductions from page 
one of the individual's income tax form 1040. If a plan unit has 
more than one self-employment business, only one adjusted gross 
income deduction is allowed. 

d. For a business that is not included on a tax return or if the 
most recently available federal income tax return does not 
accurately predict income because the business has been recently 
established. has been terminated. has been subjected to a severe 
change such as an uninsured loss. or a decrease or increase in 
the size of the operation. income statements, business records 
and ledgers reflecting income and expenses ffltfSt. or any other 
reliable information may be used to calculate monthly compute 
self-employment income. 

History: Effective October 1, 1999; amended effective April 1, 2002; August 1, 
2005: April 1. 2008. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq. 

75-02-02.2-13.1. Income deductions. The following deductions must be 
subtracted from monthly income to determine adjusted gross income: 

1. For household members with countable earned income: 

a. Actual mandatory payroll deductions, including federal , state, or 
social security taxes or ninety dollars per month, whichever is 
greater; 

b. Mandatory retirement plan deductions; 

c. Union dues actually paid; and 

d. Expenses of a nondisabled blind person. reasonably attributable to 
earning income; 

2. Reasonable child care expenses, not otherwise reimbursed by third 
parties if necessary to engage in employment or training; 8fld-
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3. Except for a support payment withheld from an extra check that is 
disregarded, nonvoluntary child and spousal support payments if 
actually paid by a parent on behalf of an individual who is not a member 
of the household:-~ 

4. With respect to each individual in the unit who is employed or in training. 
thirty dollars as a work or training allowance. but only if the individual's 
income is counted in the eligibility determination: 

~ The cost of premiums for health insurance may be deducted from 
income in the month the premium is paid or may be prorated and 
deducted from income in the months for which the premium affords 
coverage. This deduction applies primarily for premiums paid for health 
insurance coverage of members in the unit who are not eligible for this 
plan coverage. For eligible members. this deduction may be allowed if 
the health insurance coverage is not creditable coverage for hospital. 
medical. or major medical coverage: and 

6. The cost of medical expenses for necessary medical or remedial care 
for members of the unit who are not eligible for this plan coverage. 

History: Effective August 1, 2005: amended effective April 1. 2008. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq. 
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CHAPTER 75-02-04.2 
STATE DISBURSEMENT UNIT 

Definitions 
Section 
75-02-04.2-01 
75-02-04.2-02 Fees for Child Support Enforcement Services 

75-02-04.2-01. Definitions. The terms used in this chapter have the same 
meaning as in North Dakota Century Code chapter 14-09 or 50-09 unless the 
context indicates otherwise. In addition: 

.L. "Child support case" means the combination of a noncustodial parent 
or putative father. custodial parent. and children in common. 

2. "IV-D case" means a child support case that is serviced by the child 
support agency under title IV-D. 

~ "Non-JV-D case" means a child support case that is not serviced by the 
child support agency under title IV-D. 

History: Effective October 1. 2007. 
General Authority: NDCC 50-09-02 
Law Implemented: NDCC 50-09-02 

75-02-04.2-02. Fees for child support enforcement services . 

.L. For purposes of this section. "year'' means federal fiscal year. 

2. Unless subsection 3 applies. an individual who is an obligee in a IV-D 
case and who has never received assistance under the aid to families 
with dependent children program or temporary assistance for needy 
families program and for whom the child support agency has collected 
and disbursed at least five hundred dollars in child support in any given 
year will be assessed an annual fee of twenty-five dollars. The child 
support agency will retain the fee from child support collected on behalf 
of the obligee. 

~ An obligee in a IV-D case is exempt from the fee assessed under 
subsection 2 if: 

a. The child support agency is providing services as a responding 
jurisdiction in an interjurisdictional case: or 

b. The obligee is a medicaid recipient who has opted out of child 
support enforcement services. 

4. Unless subsection 5 applies. an individual who is an obligee in a 
non-IV-D case, or who is an obligee in a JV-D case but who has opted 
out of child support enforcement services. and for whom child support 
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has been received in a given month will be assessed a monthly fee of 
two dollars and ten cents or the amount of child support received for 
that month. whichever is less. The child support agency will retain the 
fee from support received. 

~ A non-IV-0 case is exempt from the fee assessed under subsection 4 
if the case is a former IV-D case that was closed by the child support 
agency because: 

a. The obligor's location was unknown: 

Q.. The obligor was institutionalized in a psychiatric facility. 
incarcerated with no chance of parole. or has a medically 
verified total and permanent disability with no evidence of support 
potential: or 

c. The obligor was a citizen and resident of a foreign country with 
which the state does not have reciprocity. 

History: Effective October 1. 2007. 
General Authority: NDCC 50-06.3-02. 50-09-02 
Law Implemented: NDCC 14-09-09.36. 50-06.3-02: 42 USC 654(6)(8)(ii) 
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CHAPTER 75-02-06 

75-02-06-03. Depreciation. 

1. Ratesetting principles require that payment for services includes 
depreciation on all capital assets used to provide necessary services. 

a. Capital assets that may have been fully or partially depreciated on 
the books of the provider, but are in use at the time the provider 
enters the program, may be depreciated. The useful lives of 
such assets are considered not to have ended and depreciation 
calculated on the revised extended useful life is allowable. To 
properly provide for costs or the valuation of such assets, an 
appraisal is required if the provider has no historical cost records 
or has incomplete records of the capital assets. 

b. A depreciation allowance is permitted on assets used in a normal 
standby or emergency capacity. 

c. If any depreciated personal property asset is sold or disposed of 
for an amount different than its undepreciated value, the difference 
represents an incorrect allocation of the cost of the asset to the 
facility and must be included as a gain or loss on the cost report. 
The facility shall use the sale price in computing the gain or loss on 
the disposition of assets. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. All 
accelerated methods of depreciation, including depreciation 
options made available for income tax purposes, such as those 
offered under the asset depreciation range system, may not be 
used. The method and procedure for computing depreciation must 
be applied on a basis consistent from year to year and detailed 
schedules of individual assets must be maintained. If the books 
of account reflect depreciation different than that submitted on the 
cost report, a reconciliation must be prepared by the facility. 

b. Except as provided in subdivision c, a provider shall apply 
the same methodology for determining the useful lives of all 
assets purchased after June 30, 1995. If a composite useful life 
methodology is chosen, the provider may not thereafter use the 
depreciation guidelines without the department's written approval. 
The provider shall use, at a minimum, the depreciation guidelines 
to determine the useful life of buildings and land improvements. 
The provider may use: 

(1) A composite useful life of ten years for all equipment except 
automobiles and five years for automobiles; or 
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(2) The useful lives for all equipment identified in the depreciation 
guidelines and a useful life of ten years for all equipment not 
identified in the depreciation guidelines. 

c. A provider acquiring assets as an ongoing operation shall use as a 
basis for determining depreciation: 

( 1) The estimated remaining life, as determined by a qualified 
appraiser, for land improvements, buildings, and fixed 
equipment; and 

(2) A composite remaining useful life for movable equipment, 
determined from the seller's records. 

3. Acquisitions. 

a. If a depreciable asset has, at the time of its acquisition, a historical 
cost of at least one thousand dollars, its cost must be capitalized 
and depreciated over the estimated useful life of the asset. Cost 
incurred during the construction of an asset, such as architectural, 
consulting and legal fees, and interest, must be capitalized as a 
part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand dollars 
per project on equipment or buildings must be capitalized and 
depreciated over the remaining useful life of the equipment 
or building repaired or maintained, or one-half of the original 
estimated useful life, whichever is greater. 

4. Proper records must provide accountability for the fixed assets and 
provide adequate means by which depreciation can be computed and 
established as an allowable resident-related cost. Tagging of major 
equipment items is not mandatory, but alternate records must exist to 
satisfy audit verification of the existence and location of the assets. 

5. Donated assets, excluding assets acquired as an ongoing operation, 
may be recorded and depreciated based on their fair market value. In 
the case where the provider's records do not contain the fair market 
value of the donated asset, as of the date of the donation, an appraisal 
may be made. The appraisal must be made by a recognized appraisal 
expert and may be accepted for depreciation purposes. The useful life 
of a donated asset must be determined in accordance with subsection 2. 
The facility may elect to forego depreciation on a donated asset thereby 
negating the need for a fair market value determination. 

6. Basis for depreciation of assets acquired as an ongoing operation. 
Determination of the cost basis of a facility and its depreciable assets 
of an ongoing operation depends on whether or not the transaction is 
a bona fide sale. Should the issue arise, the purchaser has the burden 
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of proving that the transaction was a bona fide sale. Purchases where 
the buyer and seller are related organizations are not bona fide. 

a. The cost basis of a facility and its depreciable assets acquired in a 
bona fide sale after July 1, 1985, is limited to the lowest of: 

(1) Purchase price paid by the purchaser; 

(2) Fair market value at the time of the sale; or 

(3) The seller's cost basis, increased by one-half of the increase 
in the consumer price index for all urban consumers, United 
States city average, all items, from the date of acquisition 
by the seller to the date of acquisition by the buyer, less 
accumulated depreciation recognized for cost reporting 
purposes. 

b. In a sale not bona fide, the cost basis of an acquired facility and 
its depreciable assets is the seller's cost basis, less accumulated 
depreciation recognized for cost reporting purposes as of the end 
of the report year immediately preceding the date of acquisition by 
the buyer. 

c. The cost basis of a facility and its depreciable assets acquired by 
donation or for a nominal amount is the cost basis of the seller or 
donor, less accumulated depreciation recognized for cost reporting 
purposes as of the end of the report year immediately preceding the 
date of acquisition by the buyer or donee. 

d. In order to calculate the increase over the seller's cost basis, an 
increase may be allowed, under subdivision a, only for assets with 
a historical cost basis established separately and distinctly in the 
seller's depreciable asset records. 

e. An adjustment may not subsequently be allowed for any 
depreciable cost disallowed in rate periods prior to January 1, 
2006. 

f. For purposes of this subsection, "date of acquisition" means the 
date when ownership of the depreciable asset transfers from 
the transferor to the transferee such that both are bound by the 
transaction. For purposes of transfers of real property, the date 
of acquisition is the date of delivery of the instrument transferring 
ownership. For purposes of titled personal property, the date of 
acquisition is the date the transferee receives a title acceptable for 
registration. For purposes of all other capital assets, the date of 
acquisition is the date the transferee possesses both the asset and 
an instrument, describing the asset, which conveys the property 
to the transferee. 
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g. For rate years beginning on or after January 1, 2006, the limitations 
of paragraph 3 of subdivision a shall not apply to the valuation basis 
of assets acquired as an ongoing operation between July 1, 1985, 
and July 1, 2000. 

7. A per bed cost limitation based on single and double occupancy must 
be used to determine the total allowable cost basis of buildings and fixed 
equipment for a facility with construction, renovation , or remodeling. 

a. +he Effective August 1. 2007. the per bed limitation basis for double 
occupancy must be calculated averagiRg tAe cost basis reported oR 
tAe JuRe 30, 1994, cost report, as adjusted by tAe coRsumer price 
iRdex fer all urbaR coRsumers, URited States city average, all items, 
to JuRe 30, 1995, fer RORstate o·1med facilities witA coRstruetioR 
of Rew occupaRcy space completed oR or after JaRuapt 1, 1990, 
aRd before July 1, 1994 is $88.872 and for a single occupancy is 
$133.308. 

b. The per bed limitation basis for single occupancy must be 
calculated using the limitation determined in subdivision a, 
multiplied by +.34- 1.5. 

c. The double and single occupancy per bed limitation must be 
adjusted annually on July first, using the increase, if any, in the 
consumer price index for all urban consumers, United States 
city average, all items, for the twelve-month period ending the 
preceding May thirty-first. 

d. The per bed limitation in effect at the time a construction, 
renovation, or remodeling project is put in service must be 
multiplied times the number of beds in double and single 
occupancy rooms to establish the maximum allowable cost 
basis of buildings and fixed equipment. 

e. The cost basis of a facility's buildings and fixed equipment must 
be limited to the lower of the recorded cost of total facility buildings 
and fixed equipment or the per bed limitation. 

f. The per bed limitation is not applicable to projects started or 
approved by the state health council before July 1, 1994. 

~ For rate years beginning after December 31 I 2007. the limitations of 
subdivision a do not apply to the valuation basis of assets acquired 
as a result of a natural disaster before December 31 I 20061 The 
provisions of this subsection may not be applied retroactively to 
any rate year before January 1 I 2008. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; January 1, 1992; 
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November 22, 1993; January 1, 1996; January 1, 1998; July 2, 2003: September 7. 
2007. 
General Authority: NDCC 50-24.1r:r04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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CHAPTER 75-03-17 

75-03-17-01. Definitions. 

1. "Applicant" means the entity requesting licensure as a psychiatric 
residential treatment ceRter facility for children under this chapter. 

2. "CeRter" meaRs a resideRtial treatmeRt ceRter for childreR "Child" or 
"children" means a person or persons under the age of twenty-one. 

3. "Clinical supervision" means the oversight responsibility for individual 
treatment plans and individual service delivery provided by qualified 
mental health professionals. 

4. "Department" means the department of human services. 

5. "Diagnostic assessment" means a written summary of the history, 
diagnosis, and individual treatment needs of a mentally ill person 
using diagnostic, interview, and other relevant assessment techniques 
provided by a mental health professional. 

6. "Individual treatment plan" means a written plan of intervention, 
treatment, and services for a mentally ill person that is developed under 
the clinical supervision of a mental health professional on the basis of 
a diagnostic assessment. 

7. "Initial license" means a license for a new facility that is in effect for one 
year. 

8. "Mental health professional" means: 

a. A psychologist with at least a master's degree who has been either 
licensed or approved for exemption by the North Dakota state 
board of psychology psychologist examiners; 

b. A social worker with a master's degree in social work from an 
accredited program; 

c. A registered nurse with a master's degree in psychiatric and mental 
health nursing from an accredited program; 

d. A registered nurse with a minimum of two years of psychiatric 
clinical experience under the supervision of a registered nurse, as 
defined by subdivision c, or an expert examiner; 

e. A licensed addiction counselor; or 

f. A licensed professional counselor with a master's degree in 
counseling from an accredited program who has either successfully 
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completed the advanced training beyond a master's degree, as 
required by the national academy of mental health counselors , 
or a minimum of two years of clinical experience in a mental 
health agency or setting under the supervision of a psychiatrist or 
psychologist. 

&.- ~ "Mentally ill person" means an individual with an organic, mental, 
or emotional disorder that substantially impairs the capacity to use 
self-control , judgment, and discretion in the conduct of personal affairs 
and social relations. "Mentally ill person" does not include a mentally 
retarded person of significantly subaverage general intellectual 
functioning that originates during the developmental period and is 
associated with impairment in adaptive behavior, although an individual 
who is mentally retarded may suffer from a mental illness. Chemical 
dependency does not constitute mental illness, although an individual 
suffering from that condition may be suffering from mental illness. 

9:- "Program ~laR" meaRs a eeRter's ~laR for deliveriRg its serviees and 
~rovidiRg treatmeRt. 

10. "Psychiatric residential treatment facility for children" means a facility 
or a distinct part of a facility that provides to children and adolescents 
a total. twenty-four-hour. therapeutic environment integrating group 
living. educational services. and a clinical program based upon 
a comprehensive. interdisciplinary clinical assessment and an 
individualized treatment plan that meets the needs of the child and 
family. The services are available to children in need of and able to 
respond to active psychotherapeutic intervention and who cannot be 
effectively treated in their own family. in another home. or in a less 
restrictive setting. The facility must be in compliance with requirements 
for psychiatric residential treatment facilities under 42 U.S.C. 1396d 
[Pub. L. 89-97: 79 Stat. 351] and title 42. Code of Federal Regulations. 
part 441. 

11. "Qualified mental health professional" means a licensed physician who 
is a psychiatrist, a licensed clinical psychologist who is qualified for 
listing on the national register of health service providers in psychology, 
a licensed certified social worker who is a board-certified diplomat 
in clinical social work, or a nurse who holds advanced licensure in 
psychiatric nursing. 

4+. 12. "Residential treatment" means a twenty-four-hour a day program under 
the clinical supervision of a mental health professional, in a community 
residential setting other than an acute care hospital, for the active 
treatment of mentally ill persons. 

42-:- "ResideRtial treatmeRt eeRter for el'-lildreR" meaRs a faeility or a 
distiRet ~art of a faeility tl'-lat ~ro·i'ides to el'-lildreR aRd adoleseeRts, 
a total, tvteRty four-1'-lour, tl'-lera~eutie eR'i'iroRmeRt iRtegratiRg grou~ 
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liviAg, educatieAal services, aAd a eliAical J)regram based UJ30A 
a cemJ)reheAsi'le, iAterdisciJ)IiAary cliAical assessmeAt aAd aA 
iAdividualized treatmeAt J)laA that meets the Aeeds of the child aAd 
family. The services are available to childreA iA Aeed of aAd able to 
reSJ)OAd to aeti·1e J)SychetheraJ)eutic iAterveAtieA aAd who caAAet be 
effectively treated iA their ewA family, iA aAether heme, or iA a less 
restrictive settiAg. 

13. "Special treatment procedures" are defined as follows: 

a. "Drug used as a restraint" means any drug that: 

ill Is administered to manage a resident's behavior in a way that 
reduces the safety risk to the resident or others: 

.(21 Has a temporary effect of restricting the resident's freedom of 
movement: and 

.Ql Is not a standard treatment for the resident's medical or 
psychiatric condition. 

b. "Emergency safety interventions" means the use of restraint or 
seclusion as an immediate response to an emergency safety 
situation. 

c. "Emergency safety situation" means unanticipated resident 
behavior that places the resident or others at serious threat of 
violence or injury if no intervention occurs and that calls for an 
emergency safety intervention . 

.d.:. "Mechanical restraint" means any device attached or adjacent to 
the resident's body that the resident cannot easily remove that 
restricts freedom of movement or normal access to the resident's 
body. 

e. "Personal restraint" means the application of physical force without 
the use of any device. for the purposes of restraining the free 
movement of a resident's body. The term personal restraint does 
not include briefly holding without undue force a resident in order 
to calm or comfort the resident. or holding a resident's hand to 
safely escort a resident from one area to another. 

t. "Physical escort" means the temporary touching or holding of the 
hand, wrist. arm. shoulder. or back for the purpose of inducing a 
resident who is acting out to walk to a safe location. 

9.,. "Restraint" means a personal restraint. mechanical restraint. or 
drug used as a restraint. 
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h.. "Seclusion" means the voluntary confinement of a resident alone in 
a room or an area from which the resident is physically prevented 
from leaving. 

L. "Serious injury" means any significant impairment of the physical 
condition of the resident as determined by qualified medical 
personnel. This includes burns. lacerations. bone fractures. 
substantial hematoma. and injuries to internal organs. whether 
self-inflicted or inflicted by someone else. 

i. "Timeout" means the restriction of a resident for a period of time 
to a designated area from which the resident is not physically 
prevented from leaving. for the purpose of providing the resident 
an opportunity to regain self-control. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-01 , 25-03.2-03 

75-03-17-02. Procedures for licensing. 

1. Application. An application for license or for renewal as a eeAter 
facility must be submitted to the department which shall determine 
the suitability of the applicant for licensure under this chapter. The 
application must contain any materials that the department may 
require, including: 

a. An architectural plan; 

b. A comprehensive description of the program plan which includes: 

(1) A plan demonstrating compliance with this chapter; 

(2) The treatment modalities offered ... including milieu therapy, 
family therapy, chemotherapy psychopharmacology, and 
psychotherapy; 

(3) Prohibited treatment modalities; and 

(4) The services provided directly by the facil ity and those 
provided by other community resources ... including special 
education as required by law; 

c. The funding base for building and operating the ceAter facility. 
including a projected twelve-month budget based on predictable 
funds and, for a new eeAter facility, a statement of available 
funds or documentation of available credit sufficient to meet the 
operating costs for the first twelve months of operation; and 
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d. A copy of all policies required by this chapter. 

e. A list of qualified mental health professionals and mental health 
professional staff employed by the facility. 

f. The license to operate a psychiatric residential treatment facility for 
children must specify: 

ill The name of the licensee: 

.(21 The premises to which the license is applicable: 

.Ql The number of children who may be received in the premises 
at any one time: and 

ffi The date of expiration of the license. 

2. License renew-al. An application for lieense rene'i'i'al must be submitted 
sixty days before t~e lieense expires and must deseribe any e~anges 
t~at ~ave modified t~e p~ysieal plant, program plan, funding base, or 
professional eompetenee sinee t~e granting or previous renewal of t~e 
lieense. 

& Initial license and license renewal. An initial license for a new facility 
is in effect for one year. 'N~en a lieense is renewed , it may be issued for 
tvwo years Subsequent licenses shall be renewed every two years. either 
through a full onsite license review or the facility may receive deemed 
status, at the discretion of the department. The license must identify the 
number and age groupings of residents children who may receive care, 
is valid only on the premises indicated, and is not transferable. 

3. Provisional license. A facility may receive a provisional license for 
ninety days if the facility has failed to comply with any of the standards 
of this chapter or other state law or regulation is cause for issuance of a 
provisional license. The facility will have ninety days from the issuance 
of the provisional license to submit a written plan of correction for the 
department's review and approval. The department may perform an 
onsite followup visit to assure that the standards have been met by the 
facility. 

4. Denial and revocation of a license. Failure to comply with any of the 
standards of this chapter or other state law or regulation is cause for 
refusal or revocation of a license. Conviction of an offense by an owner 
or operator of a facility does not disqualify the facility from licensure 
unless the department determines that the offense has a direct bearing 
upon a person's ability to serve the public as an owner or operator of a 
psychiatric residential treatment facility for children. or that. following 
conviction of any offense. the person is not sufficiently rehabilitated 
under section 12.1-33-02.1. 
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Q.. Appeal. An applicant may appeal a license denial in accordance 
with North Dakota Century Code chapter 28-32 and North Dakota 
Administrative Code chapter 75-01-03. 

History: Effective December 1, 1989; amended effective September 1, 1998.;. 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-02, 25-03.2-03, 25-03.2-05 

75-03-17-03. Organization and administration. 

1. Governing body. The applicant must have a governing body that 
is responsible designates or assigns responsibility for the operation, 
policies, program, and practice of the center facility. The governing 
body shall : 

a. Define: 

(1) The center's facility's philosophy; 

(2) The center's facility's purpose; 

(3) The center's facility's function; 

(4) The geographical area served by the center facility; 

(5) The ages and types of residents children accepted for care 
by the center facility; and 

(6) The clinical disorders addressed by the center's facility's 
program; 

b. Ensure that all policies required by this chapter are in writing and 
on file at the center facility; 

c. Develop a records retention policy consistent with state and federal 
law; 

d. Assure that all vehicles transporting residents children are: 

(1) Subject to routine inspection and maintenance; 

(2) Licensed by the state motor vehicle department; 

(3) Equipped with seatbelts for every passenger; 

(4) Equipped with a first-aid kit and a fire extinguisher; 

237 



(5) Carrying no more individuals than the manufacturer's 
recommended maximum capacity; 

(6) Disability accessible where appropriate; and 

(7) Driven by an individual who holds a valid driver's license, of a 
class appropriate to the vehicle driven, issued by the driver's 
jurisdiction of residence; and 

e. Obtain sufficient insurance, including: 

(1) Liability insurance covering bodily injury, property damage, 
personal injury, professional liability; and 

(2) Automobile or vehicle insurance covering property damage, 
comprehensive, collision, uninsured motorist, bodily injury, 
and no fault. 

2. Legal status. The applicant shall provide to the department: 

a. A copy of the articles of incorporation, bylaws, partnership 
agreement, or articles of organization and any evidence of 
required legal registration of the entity; 

b. A current list of partners or members of the governing body and any 
advisory board, including the address, pheAe telephone number, 
principal occupation, and term of office of each listed person; fffld 

c. A statement disclosing the owner of record of any building, facility, 
or major piece of equipment occupied or used by the applicant, the 
relationship of the owner to the applicant, the cost of such use, if 
any, to the applicant, and the identity of the entity responsible for 
the maintenance and upkeep of the property-:: and 

g_,_ Whether the owner, operator. or an employee of the facility 
is or has been found guilty of an offense determined by the 
department to have a direct bearing on the person's ability to 
serve as an owner. operator. or employee. or the department 
determined. following conviction of an offense. that the person is 
not sufficiently rehabilitated under North Dakota Century Code 
section 12.1-33-02.1. 

3. Financial plan. The applicant shall have a financing plan which 
includes a twelve-month budget, and which shows the eeAter's facility's 
financial ability to carry out its purposes and function. A new applicant 
shall have sufficient funds available for the first year of operation. 

4. Audits. All financial accounts must be audited annually by a certified 
public accountant. The report must be made a part of the eeAter's 
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facility's records and contain the accountant's opinion about the center's 
facility's present and predicted financial solvency. The report must be 
submitted with an application for license renewal. 

5. Quality assurance. The applicant shall have a quality assurance 
program that monitors and evaluates the quality and appropriateness 
of resident child care, and provides a method for problem identification, 
corrective action, and outcome monitoring. The quality assurance 
program must include: 

a. A plan for resident child and staff safety and protection; 

b. A method to evaluate personnel performance and the utilization of 
personnel; 

c. A system of credentialing , granting, and withholding staff privileges; 

d. A method to review and update policies and procedures assuring 
the usefulness and appropriateness of policies and procedures; 

e. A method to review the appropriateness of admissions, care 
provided, and staff utilization; 

f. A plan for the review of individual treatment plans; 

g. A plan for program evaluations that includes measurements of 
progress toward the centers' facility's stated goals and objectives; 
and 

h. A method to evaluate and monitor standards of resident care. 

6. Resident's Children's case records. The applicant shall maintain 
a confidential resident record for each resident child which must be 
current and reviewed monthly. Each record must contain: 

a. An application for service; 

b. A social history; 

c. A medical treatment consent form signed by a person who may 
lawfully act on behalf of the resident child and any consent for the 
use of psychotropic medications as required under subdivision d of 
subsection 10 of section 75-03-17-07; 

d. The name, address, and phone telephone number of individuals to 
be contacted in an emergency; 
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e. Reports on medical examinations, including immunizations, 
any medications received, allergies, dental examinations, and 
psychological and psychiatric examinations; 

f. An explanation of custody and legal responsibility for the 
resident child and relevant court documents ... including custody or 
guardianship papers; BOO 

g. A record of the medical care given at the facility. including: 

ill Hospitalization records; 

.(2} Prescriptions used. with the quantity. directions. physician's 
name. date of issue. and name of the pharmacy indicated; 
and 

ill Significant illnesses or accidents; and 

.!:1. A written agreement between a person who may lawfully act on 
behalf of the resident child and the center facility and a record that 
the person who acted on behalf of the resident child received a 
copy. The agreement must include: 

(1) A statement as to who has financial responsibility; 

(2) How payments are to be made to cover the cost of care; 

(3) Which items are covered by the normal or regular center 
facility charges for care; 

(4) Medical arrangements ... including the cost of medical care; 

(5) Visiting arrangements and expectations; 

(6) Arrangements for clothing and allowances; 

(7) Arrangements for vacations therapeutic leave; 

(8) Regulations about gifts permitted; 

(9) Arrangements for participation by the person who acted 
on behalf of the resident child through regularly scheduled 
interviews with designated staff; 

(10) The center's facility's policy on personal monetary allowance 
to be provided 1Q the resident child at the center facility; BOO 

( 11) Records of special treatment orders:-: and 
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.(.12). Educational arrangements. 

History: Effective December 1, 1989; amended effective September 1, 1998.;. 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-04. Admissions. 

1. A child may be admitted to a psychiatric residential treatment facility for 
children if the child has been diagnosed by a psychiatrist or psychologist 
as suffering from a mental illness or emotional disturbance and the 
child is in need of and is able to respond to active psychotherapeutic 
intervention and cannot be effectively treated in the child 's family, in 
another home. or in a less restrictive setting. The facility shall take 
into account the age and diagnosis of the child in order to provide 
an environment that is safe and therapeutic for all children. The 
eeAter facility may admit only those prospective resideAts children 
who are found eligible according to the eeAter's facility's admission 
policies. Every eeAter facility shall have specific admission policies 
that describe which professional staff have admission authority and 
describe the membership of the eeAter's facility's admission committee 
or committees. Admission committee membership must include a 
psychiatrist. 

2. a. Admission decisions must be based upon: 

(1 ) A social history which includes presenting problems, family 
background, developmental history, educational history, and 
employment; 

(2) A medical history which includes current status, any relevant 
findings of previous physical or psychiatric evaluations, and 
a list of the prospective resideAt's child 's current medications 
and allergies and the facility will provide for a medical and 
psychological assessment of each child within seventy-two 
hours of admission and thereafter as needed by the child ; 
and 

(3) Prior psychological and addiction evaluations. 

b. The known history and prior evaluations mt:tst should be obtained 
before admission, exeept ·.vheA emergeAey eare must be giveA, 
and if not obtained before admission. then the information must be 
obtaiAed requested within three working days after admission. 

3. The eeAter facility shall grant or deny admission within fourteen days of 
receipt of a completed application. 
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4. If admission is denied, the center facility shall indicate the reason in 
writing. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-06 

75-03-17-05. Diagnosis and treatment while at the center facility. 

1. Duties of the center facility. The center facility shall: 

a. Keep the resident child in contact with the resident's child's family 
and relatives if possible; 

b. Involve the parents families in the treatment plan if possible; 

c. Provide or arrange for family therapy when necessary; 

d. Provide conferences involving the center facility , the person who 
may lawfully act on behalf of the resident child, the referring agency, 
and when appropriate, the resident child, to review the case status 
and progress on a monthly basis; aftd 

e. Provide a progress report to the referring agency, and the person 
who acted on the resident's child's behalf every three months-:-: and 

L. Complete a written biopsychosocial assessment for each child 
admitted for care within five business days and develop an 
individual treatment plan. 

2. Specialists. The services of specialists in the fields of medicine, 
psychiatry, nursing, psychology, and education must be used as 
needed. Each center facility shall provide a minimum of one-half hour 
per week per bed of psychiatric time and twenty hours per week of 
nursing time. 

3. Individual treatment plan. 

a. The center facility shall develop and implement an individual 
treatment plan, and provide clinical supervision for tt=le individual 
treatment plan. The plan must be based upon a comprehensive 
interdisciplinary diagnostic assessment. which includes the role 
of the family. identifies the goals and objectives of the therapeutic 
activities and treatment. provides a schedule for accomplishing 
the therapeutic activities and treatment goals and objectives. 
and identifies the individuals responsible for providing services 
to children consistent with the individual treatment plan. Clinical 
supervision for the individual treatment plan must be accomplished 
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by full-time or part-time employment of or contracts with qualified 
mental health professionals. Clinical supervision must be 
documented by the qualified mental health professionals cosigning 
individual treatment plans and by entries in the child's record 
regarding supervisory activity. To the extent possible, the resident 
child, and the person who acted on the resident's child 's behalf, 
must be involved in all phases of developing and implementing the 
individual treatment plan. 

b. The plan must be: 

(1) Based on a determination of a diagnosis using the first three 
axes of the multiaxial classification of the current Diagnostic 
and Statistical Manual of Mental Disorders (DSM IV), 'Nhich 
must be com~leted within five days of admission and a 
biopsychosocial assessment. In cases where a current 
diagnosis by a mental health professional based on a 
DSM IV classification has been completed within thirty days 
preceding admission, only updating is necessary; 

(2) Developed within five business days of admission; and 

(3) Reviewed at least monthly and updated or amended-;-as 
deemed necessary, to meet the needs of the child by an 
interdisciplinary team including one qualified mental health 
professional. 

c. The plan must identify: 

(1) Treatment goals to address the problems of the resident child 
and family; 

(2) Timeframes for achieving the goals; 

(3) Indicators of goal achievement; 

(4) The individuals responsible for coordinating and 
implementing resident child and family treatment goals; 

(5) Staff intervention or techniques or both for achieving the 
resident's child's treatment goals; 

(6) The projected length of stay and next placement; and 

(7) When referrals are made to other service providers, and the 
reasons referrals are made. 

4. Work experience. 
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a. If a ce"ter facility has a work program, it shall: 

(1 ) Provide work experience that is appropriate to the age and 
abilities of the reside"t child; 

(2) Differentiate between the chores that reside"ts children are 
expected to perform as their share in the process of living 
together, specific work assignments available to reside"ts 
children as a means of earning money, and jobs performed 
in or out of the ce"ter facility to gain vocational training; and 

(3) Give reside"ts children some choice in their chores and 
offer change from routine duties to provide a variety of 
experiences. 

b. Work may not interfere with the reside"t's child's time for school 
study periods, play, sleep, normal community contacts, or visits 
with the reside"t's child's family. 

5. Solicitation of funds. A ce"ter facility may not use a reside"t child for 
advertising, soliciting funds, or in any other way that may cause harm 
or embarrassment to a reside"t child or the reside"t's child's family. A 
ce"ter facility may not make public or otherwise disclose by electronic, 
print, or other media for fundraising , publicity, or illustrative purposes, 
any image or identifying information concerning any resident child or 
member of a reside"t's child 's immediate family, without first securing 
the reside"t's child's written consent and the written consent of the 
person who may lawfully act on behalf of the reside"t child. The written 
consent must apply to an event that occurs no later than ninety days 
from the date the consent was signed and must specifically identify 
the image or information that may be disclosed by reference to dates, 
locations, and other event-specific information. Consent documents 
that do not identify a specific event are invalid to confer consent for 
fundraising, publicity, or illustrative purposes. The duration of an event 
identified in a consent document may not exceed fourteen days. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-06. Special treatment procedures. A facility shall have written 
procedures on special treatment procedures. Specjal treatment procedures must 
not be used for punishment. for the convenience of staff. or as substitute for 
therapeutic programming. The facility shall provide education to the children. 
providing instructions on alternative behaviors that would have allowed the staff 
to avoid the use of special treatment procedures. Physicians shall review the use 
of special treatment procedures. 
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1. Timeout. Timeout Use of timeout procedures must be supervised by 
staff at all times, and appropriate entries must be made documented in 
the resident's child 's file. 

2. Physical escort. Use of physical escort procedures shall be supervised 
by staff at all times and appropriate entries shall be documented in the 
child 's file. 

~ Safety holds Physical restraints. A center shall apply the foiiO'II'ting 
procedures in using safety holds: 

a. A resident may be held only when: Restraints are imposed only 
in emergency circumstances and only to ensure the immediate 
physical safety of the child, a staff member. or others and less 
restrictive interventions have been determined to be ineffective. 
The health, safety. and well-being of the children cared for and 
treated in the facility must be properly safeguarded: 

f41 'N1thholding this intervention would be contrary to the best 
interest of the resident; and 

{27 Less restrictive alternatives have failed ; 

b. All safety holds must be applied by staff trained in the use of safety 
holds; and 

c. Staff The facility staff shall have established protocols that require: 

(1) Make entries Entries made in the resident's child's file as to 
the date, time, staff involved, reasons for the use of, and the 
extent of safety holds physical restraints; 

(2) Notify Timely notification within twenty-four hours of the 
individual who may lawfully act on behalf of the resident 
child; and 

(3) Educate the resident, providing instructions on alternative 
beha·1iors that would have allowed the staff to avoid the use 
of safety holds with the resident Face-to-face assessment 
of children in restraint must be completed by a physician. 
registered nurse. or other licensed health care professional 
or practitioner who is trained in the use of safety, emergency 
interventions. The face-to-face assessment must include 
assessing the mental and physical well-being of the child. 
The face-to-face assessment must take place as soon as 
possible. but in no case later than one hour after the initiation 
of restraint or seclusion. 
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& 4. Seclusion or locked timeout. Seclusion may be imposed only in 
emergency circumstances and only to ensure the immediate physical 
safety of the child. a staff member. or others and after less restrictive 
interventions have been determined to be ineffective. If seclusion 6f 

locl<:ed timeout is indicated, the ceAter facility shall ensure that: 

a. The proximity of the staff allows for visual and auditory contact 
with the resideAt child at all times and includes assessments every 
fifteen minutes; 

b. All nontherapeutic objects are removed from the resideAt's child's 
presence; 

c. All fixtures within the room are tamperproof, with switches located 
outside the room; 

d. Smoke-monitoring or fire-monitoring devices are an inherent part 
of the seclusion room; 

e. Mattresses are security mattresses of fire-resistant material; 

f. The room is properly ventilated; 

g. Applicable eAtries are made iA the resideAt's file Timely notification 
within twenty-four hours of the individual who may lawfully act on 
behalf of the child; 

h. A resideAt child under special treatment orders procedures is 
provided the same diet that other resideAts children in the cer1ter 
facility are receiving; 

i. No resideAt child remains in isolatioA for more thaA seclusion: 

(1) Fet:tf For more than four hours in a twenty-four-hour period; 
and 

(2) 0Ae half hour without supervisory· approval; or 

tat Two hours without Without physician approval; 8fld 

j. PhysiciaAs review the use of procedures. Seclusion is limited to 
the maximum tjmeframe per episode for fifteen minutes for children 
aged nine and younger and one hour for children aged ten and 
older: 

k. Physicians shall review the use of seclusion procedures: and 

L. Face-to-face assessment of children in seclusion is completed 
by a physician. registered nurse. or other licensed health care 
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professional or practitioner who is trained in the use of safety. 
emergency interventions. The face-to-face assessment must 
include assessing the mental and physical well-being of the child. 
The face-to-face assessment must take place as soon as possible. 
but in no case later than one hour after the initiation of restraint or 
seclusion. 

5. Following each use of seclusion. a debriefing must be conducted within 
twenty-four hours that includes appropriate personnel and the child and: 

a. Evaluates and documents in the child's file the well-being of the 
child served and identifies the need for counseling or other services 
related to the incident: 

b. Identifies antecedent behaviors and modifies the individual 
treatment plan as appropriate: and 

c. Analyzes how the incident was handled and identifies needed 
changes to procedures or staff training. or both. 

6. Special treatment procedure training. Each facility must have a 
specific training in the use of physical restraints and seclusion. 
which includes training on the needs and behaviors of the population 
served. relationship building. alternatives to restraint and seclusion, 
de-escalation methods, conflict resolution. thresholds for restraints 
and seclusion. the physiological and psychological impact of restraint 
and seclusion. monitoring physical signs of distress and obtaining 
medical assistance, legal issues. position asphyxia. escape and 
evasion techniques, time limits. the process for obtaining approval for 
continuation of restraints and seclusion. documentation. debriefing 
techniques. and investigation for injuries and complaints. 

7. Reporting requirement for serious injury or death. 

a. Each facility shall notify the department of each death that occurs 
at each facility . 

.1:2:. The report must include the name of the child . 

c. The report must be provided no later than twenty-four hours after 
the time of the child's death . 

.d.:. The report must contain information on the use of seclusion or 
restraints as related to the child. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 50-11-03, 50-11-03.2 
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75-03-17-07. Medical care. 

1. Medical examination. Each resident child shall have a medical 
examination within thirty days prior to admission or within seventy-two 
hours of admission. 

2. Immunizations. A resident child shall have current immunizations as 
required by North Dakota Century Code section 23-07-17.1. 

3. Medical care arrangements. A center facility shall make 
arrangements with a physician and a psychiatrist for medical and 
psychiatric care of residents children. 

4. Annual medical examination. Every resident child shall have a 
medical examination annually. 

5. Staff instruction. The center facility shall inform staff members as to 
what medical care, including first aid, may be given by staff without 
specific orders from a physician. Staff shall be instructed as to how 
to obtain further medical care and how to handle emergency cases. 

a. At least one staff member on duty shall have satisfactorily 
completed current first aid, therapeutic crisis intervention and crisis 
prevention intervention, universal infection control precautions, 
and cardiopulmonary resuscitation training and have on file at the 
center facility a certificate of satisfactory completion. 

b. Each staff member shall be able to recognize the common 
symptoms of illnesses of residents children and to note any 
marked physical defects of residents children. A sterile clinical 
thermometer and a complete first-aid kit must be available. 

6. Hospital admission. Arrangements must be made with a hospital for 
the admission of residents children from the center facility in the event 
of serious illness or an emergency. 

7. Medical records. A resident's child's medical records must include: 

a. Current medical, psychological, or psychiatric records; 

b. A record of the resident's child's immunizations; 

c. The consent for medical care by a person with lawful authority to 
act on behalf of the resident child; 

d. Records of the annual medical examination; and 

e. A record of the medical care given at the center facility, including: 
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(1) Hospitalization records; 

(2) Prescriptions used with the quantity ... directions, physician's 
name, date of issue, and name of the pharmacy indicated; 
and 

(3) Significant illnesses or accidents. 

8. Hospitalization or death reports. Any accident or illness requiring 
hospitalization must be reported immediately to an individual who may 
lawfully act on behalf of the r:esident child. Deaths must immediately 
be reported to the department, an individual who may lawfully act on 
behalf of the r:esident child , a law enforcement agency, and the county 
coroner. 

9. Prescription labels. Prescribed drugs and medicines must be 

10. 

obtained on an individual prescription basis with the following labeling: 

a. The name of the pharmacy; 

b. The resident's child's name; 

c. The prescription number; 

d. The prescribing practitioner; 

e. The directions for use; 

f. The date of original issue or renewal; 

g. The name of the drug; 

h. The potency of the drug; 

i. The quantity of the drug; and 

j. The expiration date, when applicable. 

Administration of medications. 

a. Medications must be administered by a designated staff person 
in accordance with medical instructions. All medications must 
be stored in a locked cabinet, with the keys for the cabinet kept 
under the supervision of the designated staff person assigned 
to administer the medications. The medication cabinet must be 
equipped with separate cubicles, plainly labeled with the r:esident's 
child's name. 
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b. Medications belonging to the eHeffi child must be returned to the 
person who may lawfully act on behalf of the resident child upon 
discharge, or must be destroyed in the presence of a witness by the 
designated person in charge of medication storage by flushing the 
medications into the sewer system and removing and destroying 
the labels from the container and documentation of the return or 
destruction must be included in the child's file. 

c. The center facility may possess a limited quantity of nonprescription 
medications and administer them under the supervision of 
designated staff. 

d. The center facility shall have policies governing the use of 
psychotropic medications. A person with lawful authority to act on 
behalf of a resident child who receives psychotropic medication 
must be informed of benefits, risks, side effects, and potential 
effects of medications. Written consent for use of the medication 
must be obtained from that person and filed in the resident's child's 
record. 

e. A resident's Upon admission. when a new psychotropic medication 
is prescribed. and when a psychotropic medication is discontinued. 
a child's psychotropic medication regime must be reviewed by the 
attending psychiatrist every seven days for the first thirty days and 
every thirty days thereafter. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-08. Dental care. Each resident child shall have an annual dental 
examination. If a resident child has not had an examination in the twelve months 
prior to admission, an examination must eeet:tf be scheduled within ninety days of 
admission. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-09. General health. 

1. Sleep. Each resident child shall have enough sleep for the resident's 
child's age at regular and reasonable hours, and under conditions 
conducive to rest. 'NRile residents are asleep, at least one staff 
member sRall be witRin Rearin~ distance. 

250 



2. Personal hygiene. Residents Children shall be encouraged and 
helped to keep themselves clean. 

3. Bathing facilities. Bathing and toilet facilities must be properly 
maintained and kept clean. 

4. Personal articles. Each resident child shall have a toothbrush, comb, 
an adequate supply of towels 800 ... washcloths, and personal teHet 
toiletry articles. 

5. Daily diet. Menus must provide a varied diet that meets a resident's 
child 's daily nutritional requirements. 

6. Clothing. Each resident child shall have clothing for the resident's 
child's exclusive use. The clothing must be comfortable and appropriate 
for current weather conditions. 

7. Play. The center facility shall provide safe, age-appropriate equipment 
for indoor and outdoor play. The facility shall provide safety instructions 
on all eguipment prior to the child participating in the activity. 

~ Services. The facility shall provide sufficient treatment educational. 
recreational and leisure. and physical services and facilities must be 
available to the children in the facility. 

9. Spirituality. The facility shall make a reasonable effort to make 
opportunities available for children to attend spiritual ceremonies within 
the area in which the facility is located. giving reasonable consideration 
to reguests by the child or a person with lawful authority to act on 
behalf of the child. The facility shall respect the spiritual beliefs of the 
child and the child's family. 

History: Effective December 1, 1989; amended effective September 1, 1998.;_ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-10. Education and training. 

1. Public education. Any primary or secondary program offered by 
a facility must be in compliance with standards established by the 
department of public instruction. The center facility shall ensure that 
residents children comply with all state school attendance laws. 

2. Religious education Staff training. TJ:ie center sl'iall make a 
reasonable e#ert to make opportunities available fer residents to attend 
religious ceremonies 'ttitl'iin tl'ie area in ·.vJ:iicl'i tl'ie facility is located, 
gi·i·ing reasonable consideration to requests by the resident or e person 
with lawful autl'ierity to act en bel'ialf of the resident. The center shall 
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respect tne religious beliefs of tne resident and tne resident's family. 
The facility shall provide annual training to staff which is relevant to the 
needs of the client population. 

3. Discipline. Discipline must be constructive or educational in nature. 
Discipline may include diversion, separation from a problem situation, 
and discussion with the resident child about the situation, and praise 
for appropriate behavior, and safety nolds. A center facility shall adopt 
and implement written policies for discipline and behavior management 
consistent with the following: 

a. Only adttft staff members of the center facility may prescribe, 
administer, or supervise the discipline of residents children. 
Authority to discipline may not be delegated to residents children. 
volunteers. or interns. 

b. A resident chi ld may not be slapped, punched, spanked , shaken, 
pinched, roughly handled, struck with an object, or otherwise 
receive any inappropriate physical treatment. 

c. Verbal abuse and derogatory actions or remarks about the resident 
child , the resident's child 's family, religion , or cultural background 
may not be used or permitted. 

d. A resident child may not be locked in any room or other enclosure 
unless seclusion is indicated and the procedures under section 
75-03-17-06 are followed. 

e. The center facility shall request that a person with lawful authority 
to act on behalf of the resident child to assist the center facility in 
the development of effective means of discipline. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1 . 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-11. Residents Children as employees prohibited. Residents 
Children may not be solely responsible for any major phase of the center's facility's 
operation or maintenance ... including cooking , laundering, housekeeping, farming , 
or repairing . 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-12. Discharge. 
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1. The decision that a resident child no longer needs or cannot benefit from 
the center's facility's treatment must be made by a discharge committee 
comprised of three staff or consultants involved in the resident's child 's 
care and treatment and a person with lawful authority to act on behalf 
of the resident child. 

2. The center facility shall assist the resident child and the person with 
lawful authority to act on behalf of the resident child in preparing for 
termination of placement in the center facility, whether the move is to 
return the resident child home, to a foster family, adoptive family, an 
institution, or to the home of relatives. 

3. Prior to discharge, the center facility shall complete a discharge plan 
and coordinate facility services and related community services with 
partial discharge plans with each child's family, schooL and community 
to ensure continuity of care. The plan must include: 

a. A progress report.._ including a psyct1iatric update an update on the 
child's psychiatric care and treatment recommendations; 

b. The reason for discharge; 

c. An assessment of the resident's child's and the family's needs and 
recommended services; 

d. A statement that the discharge plan recommendations have been 
reviewed with the resident child and a person with lawful authority 
to act on behalf of the resident child ; 

e. The potential for readmission; and 

f. The name and title of the individual to whom the resident child was 
discharged. 

History: Effective December 1, 1989; amended effective September 1, 1998.;. 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-13. Responsibility for notification of runaway residents 
children. When a center facility confirms that a resident's child 's whereabouts are 
unknown, the center facility shall immediately notify law enforcement officials and 
the individual who may lawfully act on behalf of the resident child. The resident's 
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child's return must be reported immediately to law enforcement and the individual 
who may lawfully act on behalf of the resident child. 

History: Effective December 1, 1989; amended effective September 1, 1998.;. 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-14. Employee health qualifications. 

1. All personnel , including volunteers and interns, must be in good health 
and physically and mentally capable of performing assigned tasks. 

2. Except as specified in subsection 4, the good physical health of each 
employee must be verified by a health screening, including a test for 
tuberculosis, performed by or under the supervision of a physician 
not more than one year prior to or thirty days after employment. 
The individual performing the screening shall sign a report indicating 
the presence of any health condition that would create a hazard to 
residents children of the center facility or other staff members. 

3. Unless effective measures are taken to prevent transmission, an 
employee suffering from a serious communicable disease shall be 
isolated from other employees and residents children of the center 
facility who have not been infected. 

4. Information obtained concerning the medical condition or history of an 
employee must be collected and maintained on forms and in medical 
files separate from other forms and files and must be treated as a 
confidential medical record. 

5. The center facility shall develop a policy regarding health requirements 
for volunteers, interns, and student placements that addresses 
tuberculin testing. 

History: Effective December 1, 1989; amended effective September 1, 1998.;. 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-04, 25-03.2-07 

75-03-17-15. Staff to resident child ratio. 

1. The ratio of staff to residents children during waking hours is dependent 
on the needs of the residents children and the requirements of the 
individualized treatment plans, but may not be less than two staff 
members. At night. night staff must be awake and within hearing 
distance of children and other staff must be available to be summoned 
in an emergency. 
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2. The ratio of professional staff to residents children is dependent on the 
needs of the residents children. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-16. Personnel policies. 

1. The center facility shall have clearly written personnel policies. The 
policies must be made available to each employee and must include: 

a. A staff training and development plan; 

b. Procedures for reporting suspected child abuse and neglect; 

c. Procedures for staff evaluation, disciplinary actions, and 
termination; 

d. A prohibition of sexual contact between staff and residents children 
in accordance with the Prison Rape Elimination Act of 2003 [Pub. L. 
108-79]; 

e. Procedures for employee grievances; 

f. Both oral and written instructions regarding employee responsibility 
for preserving confidentiality; 

g. Evaluation procedures that include a written evaluation following 
the probationary period for new staff and at least annually 
thereafter; and 

h. A plan for review of the personnel policies and practices with 
staff participation at least once every three years, or more often if 
necessary. 

2. A center facility operator may not be, and a center facility may not 
employ, in any capacity ... that involves or permits contact between the 
employee and any resident child of the center facility, any individual 
who has been found guilty of, pled guilty to, or pled no contest to: 

a. An offense described in North Dakota Century Code chapters 
12.1-16, homicide; 12.1-17, assaults - threats - coercion; or 
12.1-18, kidnapping; North Dakota Century Code sections 
12.1-20-03, gross sexual imposition; 12.1-20-04, sexual 
imposition; 12.1-20-05, corruption or solicitation of minors; 
12.1-20-06, sexual abuse of wards; 12.1-20-07, sexual assault; 
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12.1-22-01, robbery; or 12.1-22-02, burglary, if a class 8 felony 
under subdivision b of subsection 2 of that section; North Dakota 
Century Code chapter 12.1-27.2, sexual performances by children; 
or North Dakota Century Code sections 12.1-29-01, promoting 
- prostitution; 12.1-29-02, facilitating prostitution; or 12.1-31-05, 
child procurement; or an offense under the laws of another 
jurisdiction which requires proof of substantially similar elements 
as required for conviction under any of the enumerated North 
Dakota statutes; or 

b. An offense, other than an offense identified in subdivision a, if the 
department, in the case of the center facility operator, or the center 
facility, in the case of an employee, determines that the individual 
has not been sufficiently rehabilitated. 

3. A center facility shall establish written policies, and engage in practices 
that conform to those policies, to effectively implement subsection 2. 

4. For purposes of subdivision b of subsection 2, an offender's completion 
of a period of five years after final discharge or release from any 
term of probation, parole, or other form of community correction, or 
imprisonment, without subsequent conviction, is prima facie evidence 
of sufficient rehabilitation. 

5. The department has determined that the offenses enumerated in 
subdivision a of subsection 2 have a direct bearing on the individual's 
ability to serve the public as a center facility operator or employee. 

6. Interns, volunteers, and student placement workers are subject to the 
provisions of this section. · 

7. A prospective employee shall consent to and have completed 
background checks in criminal conviction records and child abuse or 
neglect records prior to direct care and contact with children residing 
in the facility. \\'here a ~osition invel\'es trans~erting residents by 
meter vehicle, the ~res~ective em~leyee shall authorize release ef a 
cem~lete meter ·tehicle e~erater's license background re~ert. 

8. When a position involves transporting children by motor vehicle. the 
prospective employee must authorize release of a complete motor 
vehicle operator's license background report. 

9. If a prospective employee has previously been employed by one or 
more group homes, residential child care facilities , or centers facilities, 
the center facility shall request a reference from all previous group 
home, residential child care facility, and center facility employers 
regarding the existence of any determination or incident of reported 
child abuse or neglect in which the prospective employee is the 
perpetrator subject. 
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9:- 1 0. The department may perform a background check for reported 
suspected child abuse or neglect each year on each center facility 
employee. 

49:- 11. A center facility shall maintain an individual personnel file on each 
employee. The personnel file must include: 

a. The application for employment, including a record of previous 
employment, and the applicant's answer to the question, "Have 
you been convicted of a crime?"; 

b. Annual performance evaluations; 

c. Annual staff development and training records, including first-aid 
training, cardiopulmonary resuscitation training, universal 
infectious disease infection control precautions training, and 
crises therapeutic crisis intervention or crisis prevention 8fld 
intervention training records. "Record" means documentation, 
including with respect to development or training presentations 
the: 

(1) Name of presenter; 

(2) Date of presentation; 

(3) Length of presentation; and 

(4) Topic of presentation; 

d. Results of background checks for criminal conviction records, 
motor vehicle violations, and child abuse or neglect records; 

e. Any other evaluation or background check deemed necessary by 
the administrator of the center facility; 8fld 

f. Documentation of the existence of any license or qualification for 
position or the tasks assigned to the employee:-: and 

9.:. All direct care staff not currently under orientation status must have 
satisfactorily completed first aid. therapeutic crisis intervention 
or crisis prevention intervention. universal infection control 
precautions, and cardiopulmonary resuscitation and have on file 
at the facility a certificate of completion. 

4+. 12. A center facility shall maintain an individual personnel file on each 
volunteer, student, and intern. The personnel file must include: 

a. Personal identification information; and 
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b. Results of background checks for criminal conviction records, 
motor vehicle violations, and child abuse or neglect records. 

4r. 13. The center facility shall adopt a policy regarding the retention of 
personnel records. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 2o-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-16.1. Child abuse and neglect reporting. 

1. All center facility employees, interns, volunteers, and student placement 
workers shall certify having read the law requiring the reporting of 
suspected child abuse or neglect, North Dakota Century Code chapter 
50-25.1, and having read and received a copy of the center's facility's 
written child abuse and neglect reporting procedures. 

2. The center facility shall adopt written procedures requiring an employee 
to report cases of suspected child abuse and neglect. The procedures 
must include the following statements: 

All employers shall comply with North Dakota Century Code chapter 
50-25.1, child abuse and neglect. It is the policy of this center facility 
that an employee who knows or reasonably suspects that a child 
in residence has been, or appears to have been, harmed in health 
or welfare as a result of abuse, neglect, or sexual molestation shall 
immediately report this information to the regional human service 
center in the region in which the center facility is located. 

Failure to report this information in the prescribed manner constitutes 
grounds for dismissal from employment and referral of the employee 
to the office of the state's attorney for investigation of possible criminal 
violation. 

3. The center's facility's procedure must address: 

a. To whom a report is made; 

b. When a report must be made; 

c. The contents of the report; 

d. The responsibility of each individual in the reporting chain ; 

e. The status of an employee who is the alleged perpetrator subject 
of a report pending assessment, administrative proceeding, or 
criminal proceeding; 
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f. The discipline of an employee who is the perpetrator subject 
of a decision that services are required or a determination that 
institutional child abuse or neglect is indicated, up to and including 
termination; and 

g. The status and discipline of an employee who fails to report 
suspected child abuse or neglect. 

4. The eeAter facility shall cooperate fully with the department throughout 
the course of an investigation of an allegation of child abuse or neglect 
concerning care furnished to a resideAt child . The eeAter facility shall, 
at a minimum, provide the investigators or reviewers with all documents 
and records available to the eeAter facility and reasonably relevant to 
the investigation, and shall permit confidential interviews with both staff 
and resideAts children. 

History: Effective September 1, 1998; amended effective April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-17. Center Facility staff. 

1. The eeAter's facility's staff shall include: 

a. An executive director who has a bachelor's degree in a behavioral 
science, or a bachelor's degree in any field and two years of 
experience in administration; 

b. A program director who has a master's degree in social work, 
psychology, or in a related be~avieral seieAee field with two 
years of professional experience in the treatment of children 
aAd adeleseeAts suffering from mental illnesses or emotional 
disturbances; 

c. ResideAt Facility care staff who are at least twenty-one years of age 
and have sufficient training and demonstrated skills experience to 
perform assigned duties; 

d. The clinical services of a psychologist, psychiatrist, alcohol and 
drug addiction counselor, nurse, and physician ... which may be 
obtained on a consultation basis; and 

e. Educators, where onsite education is provided. 

2. Volunteer services may be used to augment and assist other staff 
in carrying out program or treatment plans. Volunteers shall receive 

259 



orientation training regarding the program, staff, and residents children 
of the center facility, and the functions to be performed. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-18. Safety, buildings, and grounds. 

1. Compliance with fire, sanitation, and zoning standards. An 
applicant shall demonstrate compliance with applicable state or local 
fire, sanitation, and zoning standards. The premises to be used must 
be in fit. safe. and sanitary condition and properly equipped to provide 
good care and treatment. 

a. Fire. For fire safety, the center facility shall meet the applicable 
life safety standards established by the city. If the city has not 
established life safety standards, the center facility shall comply 
with chapter 21 of the Life Safety Code of the national fire protection 
association, 1985 edition, and amendments thereto. 

(1) Compliance is shown by submitting the written report of an 
authorized fire inspector, following an initial or subsequent 
inspection of a building which states the: 

(a) Rated occupancy and approval of the building for 
occupancy; or 

(b) Existing hazards, and recommendations for correction 
which, if followed, would result in approval of the 
building for occupancy. 

(2) All electrical and heating equipment must be approved by 
underwriters laboratories, incorporated ... or another nationally 
recognized testing laboratory. 

b. Sanitation. Compliance with sanitation standards is shown by 
submitting a statement prepared by a licensed environmental 
health professional or authorized public health officer, following 
an initial or subsequent annual inspection, that the building's 
plumbing, sewer disposal, water supply, milk supply, and food 
storage and handling comply with the applicable rules of the state 
department of health. 

c. Zoning. Compliance with zoning requirements is shown by 
submitting a statement prepared by the appropriate county or 
municipal official having jurisdiction that the premises are in 
compliance with local zoning laws and ordinances. 
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2. Safety. Safety requirements of a center facility must include: 

a. Prohibition of smoking on the premises; 

b. Procedures for water safety where swimming facilities are on the 
grounds; 

c. A copy of the Red Cross manual on first-aid measures, or a book 
of its equivalent, and first-aid supplies; 

d. Prohibiting a resident's child's possession and use of any firearms 
while at the center facility; 

e. Advising residents children of emergency and evacuation 
procedures upon admission and thereafter every two months; 

f . Training in properly reporting a fire , in extinguishing a fire , and in 
evacuation from the building in case of fire . Fire drills must be 
held monthly. Fire extinguishers must be provided and maintained 
throughout each building in accordance with standards of the state 
fire marshal; and 

g. Telephones with emergency numbers posted by each telephone in 
all buildings that house residents children. 

3. Buildings and grounds. The center facility must have sufficient 
outdoor recreational space, and the center's facility's buildings must 
meet the following standards: 

a. Bedrooms. Each resident child must have:- eighty square feet 
[7 .43 square meters] in a single sleeping room, and sixty square 
feet [5.57 square meters] per individual in a multiple occupancy 
sleeping room; the resident's child's own bed, and bed covering 
in good condition; and a private area to store the resident's child's 
personal belongings. A center facility may not permit:- more than 
two residents children in each sleeping room; residents children to 
sleep in basements or attics; nonambulatory residents children to 
sleep above the first floor; and a resident six years of age or elder 
child to share a bedroom with a resident child of the opposite sex. 

b. Bathrooms. The center's facility's bathroom facilities must have 
an adequate supply of hot and cold water; be maintained in a 
sanitary condition; have separate toilet and bath facilities for male 
and female residents children, and employees; and have one 
bathroom that contains a toilet, washbasin, and tub or shower with 
hot and cold water for every four residents children. 
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c. Dining and living rooms must have suitably equipped furnishings 
designed for use by residents children within the age range of 
residents children served by the center facility. 

d. The center facility shall provide sufficient space for indoor quiet play 
and active group play. 

e. Adequate heating, lighting, and ventilation must be provided. 

f. Staff quarters must be separate from those of residents children, 
although near enough to assure proper supervision of residents 
children. 

g. A center facility shall provide a quiet area for studying. 

History: Effective December 1, 1989; amended effective September 1, 1998_;_ 
April 1, 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-19. Interstate compact on the placement of children. 

1. The center facility shall comply with the interstate compact on the 
placement of children and the interstate compact for juveniles. 

2. All placements from any state which has not adopted the interstate 
compact on the placement of children or the interstate compact on 
juveniles must comply with all North Dakota laws and rules prior to the 
arrival of a child at a center facility. 

History: Effective December 1, 1989; amended effective September 1, 1998_;_ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-06 

75-03-17-20. Rights and obligations of the applicant. 

1. Right to apply for license. An applicant has the right to apply to receive 
a license to operate a center facility under this chapter. 

2. Entry and inspection. The applicant shall allow authorized 
representatives of the department to enter any of the applicant's 
buildings or facilities in order to determine the extent to which the 
applicant is in compliance with the rules of the department, to verify 
information submitted with an application for licensure or license 
renewal , and to investigate complaints. Inspections must be scheduled 
for the mutual convenience of the department and the center facility 
unless the effectiveness of the inspection would be substantially 
diminished by prearrangement. 
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3. Access to records. The applicant shall allow duly authorized 
representatives of the department to inspect the records of the 
applicant, to facilitate verification of the information submitted with 
an application for licensure, and to determine the extent to which the 
applicant is in compliance with the rules of the department. 

4. Denial of access to facilities and records. Any applicant or 
licensee which denies access, by the authorized representative of 
the department, to a facility or records for the purpose of determining 
the applicant's or licensee's state of compliance with the rules of the 
department shall have its license revoked or application denied. 

5. License refusal or revocation. Failure to comply with any of the 
standards of this chapter or other state law or regulation is cause for 
refusal or revocation of a license. Conviction of an offense by an owner 
or operator of a facility does not disqualify the facility from licensure 
unless the department determines that the offense has a direct bearing 
upon a person's ability to serve the public as an owner or operator of 
a psychiatric residential treatment facility for children or that. following 
conviction of any offense. the person is not sufficiently rehabilitated 
under North Dakota Century Code section 12.1-33-02.1. 

6. Appeal. An applicant may appeal a license denial in accordance 
with North Dakota Century Code chapter 28-32 and North Dakota 
Administrative Code chapter 75-01-03. 

7. Deemed status. The department recognizes "deemed status" for 
those providers who Aave accreditatioA of are accredited by nationally 
recognized bodies who review and certify providers of psychiatric 
residential treatment services for children. When applying for licensure 
or licensure renewal, proof of accreditation or "deemed status" in the 
form of the accreditation agency's most recent review and certification 
must be submitted to the department. "Deemed status" means status 
conferred on a program accredited by a national accreditation body 
based on standards that exceed the standards set forth in these 
licensure rules. 

History: Effective December 1, 1989; amended effective September 1, 1998~ 
April 1. 2008. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-02, 25-03.2-03, 25-03.2-07, 25-03.2-08, 
25-03.2-09 
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CHAPTER 75-03-23 

75-03-23-09. Payment under the SPED program and the medicaid 
waiver program. 

1. The department shall establish provider rates for each home and 
community-based service in accord with a procedure that factors in: 

a. Whether a provider is an individual or an agency; 

b. The range of rates submitted by various providers; and 

c. The average cost of county social service boards in delivering 
certain services. 

2. The rate for a specific qualified service provider is established at the 
time the provider agreement is signed. 

3. A request for a rate decrease must be accepted at any time and granted 
when the department receives a written request for the decrease from 
the qualified service provider. 

4. A request for a rate increase must be granted in full or in part, or denied, 
when the department receives a written request for the rate increase 
from the qualified service provider. 

5. The department shall determine the maximum amount allowable per 
client each month for a specific service. 

6. The department shall establish the aggregate maximum amount 
allowable per client each month for all services. The aggregate 
maximum amount per client depends on whether the client is receiving 
services under the SPED program, under the medicaid waiver program, 
or under both programs. 

7. The department or designee may grant approval to exceed the monthly 
service program maximum for a specific client who is only receiving 
SPED funds and no medicaid funds if: 

a. The client has a special or unique circumstance; 

b. The SPED client is not eligible for medicaid; and 

c. The need for additional service program funds will not initially 
exceed three months. 

Under emergency conditions, the department may grant a one-time 
extension not to exceed an additional three months. 
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8. The department may grant approval to exceed the monthly service 
program maximum for a specific client who is receiving SPED funds 
and medicaid funds or only medicaid funds if: 

a. The client has a special or unique circumstance; 

b. The need for additional service program funds does not exceed 
three months; and 

c. The total need for service program funds per month must not 
exceed the aggregate monthly maximum amount for a client who 
receives services under both the SPED program and the medicaid 
waiver program, excluding home and community-based services 
case management. 

Under emergency conditions, the department may grant a one-time 
extension not to exceed an additional three months. 

9. The county social service board shall notify the client of the 
department's determination. If the department denies the request 
to exceed the monthly aggregate maximum, the county social service 
board shall inform the client in writing the reason for the denial, the right 
to appeal, and the appeal process, as provided for in chapter 75-01-03. 

1 0. Providers are limited to a maximum of two hundred hours of care per 
month, unless an emergency or unusual circumstances is determined 
by the county social service board. The county social service board 
shall submit a written request to exceed the monthly aggregate 
maximum or the monthly service maximum before authorizing any 
service in excess of the maximum monthly amount. The department 
shall provide written notice of its decision to the county social service 
board and the qualified service provider. 

11 . The department will grant approval to exceed the monthly program 
maximum or service maximum for individuals receiving SPED funds 
or medicaid funds. or both. whose service units exceed the program 
caps as a result of the qualified service provider rate increase. This 
extension is limited to individuals who were receiving services prior to 
July 1. 2007. 

History: Effective June 1, 1995: amended effective September 27. 2007. 
General Authority: NDCC 50-06.2-03(6) 
Law Implemented: NDCC 50-06.2-03(5) 
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TITLE 86 

DEPARTMENT OF VETERANS AFFAIRS 
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APRIL 2008 

CHAPTER 86-03-01 

86-03-01-01. Application for admission - Form, content, approval. 

1. Application must be made eA terms provided by tne veteraAs' nome will 
be submitted to the North Dakota veterans' home basic or skilled care 
unit. 

a. Tne fiAaAcial statemeAt is a part of tne applicatieA aAd all 
iAfermatieA requested must be iAcluded iA tne applicatieA. 

tr. Tne applicaAt must be examiAed by a pnysiciaA wnese fiAdiAgs 
snail become a part of tne applicatioA aAd recorded uAder tne 
captieA "Medical Certificate" of tne applicatieA. 

e: If a member of the board of admissions determines that insufficient 
medical, psycniatric, or fiAaAcial information is available to properly 
process the application, a release of iAfermatieA form must an 
authorization to disclose information form shall be sent to the 
applicant to be signed and returned so that additional specific 
information may be obtained. 

6:- .b... A certificate verification of residency must be signed by aA elected 
or appeiAted ceuAty official of tne ceuAty of resideAce at tne time 
of applicatieA. AA iAdi·tidual seekiAg admissieA to tne nome does 
Aet lese legal resideAcy of tne ceuAty of resideAce at tne time 
of admissieA to tne heme. If tne applicaAt eAtered tne service 
from Nertn Dakota, a Ad tnis state received credit fer tne applicaAt's 
service, tne resideAcy requiremeAt snail be waived if tne applicaAt 
is Aet a resideAt of tnis state at tne time applicatieA is made prior 
to admission. 

2. The completed application for residency, together with the discnarge 
copy of DO form 214 (discharge paper) or certificate of service from 
the last period of service in the armed forces, mttSt will be forwarded 
to the cemmaAdaAt admissions coordinator who shall submit the 
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application and discharge papers to the board of admissions for action. 
Upon approval, the applicant mt:tSt may be admitted for residency. 
The priorities for admission must be in accordance with North Dakota 
Century Code section 37 15 1 0.1. 

3. An applicant whose application for admission has been approved-;­
shall report to the home bet\veen eight a.m. and four p.m., contact the 
admissions coordinator within thirty days of receipt of the applicant's 
acceptance letter to schedule admission to the North Dakota veterans' 
home. An admission date will be scheduled Monday through Friday, 
holidays excluded. Special arrangements must be made if 8ft the 
applicant wishes to report at on any other ttme day. Applicants whose 
applications for admission have been approved, and who fail to report 
contact the admissions coordinator within thirty days from of the date 
of their acceptance, unless letter shall be denied admission until 
another medical assessment has been submitted and approved or an 
extension has been appro·i'ed, must be denied admission until another 
application has been submitted and approved granted by the North 
Dakota veterans' home administrator or the administrator's designee. 

4. Admission to the basic care facility must be according to the following 
list of priorities. so long as the individual meets the admissions 
requirements: 

a. Residents of the North Dakota veterans' home skilled care unit in 
need of basic care. 

b. Veterans with service-connected disability or complications from a 
service-connected disability. 

c. American ex-prisoners of war. 

Q.. Discharged North Dakota national guard members who became 
disabled in the line of duty. 

e. Veterans. 

f.. Spouses and surviving spouses of veterans. 

~ Admissions to the skilled nursing facility must be according to the 
following list of priorities. so long as the individual meets admission 
requirements: 

a. Skilled nursing residents who have been medically discharged. 

b. Residents of North Dakota veterans' home basic care unit in need 
of skilled nursing care. 
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c. Former residents of North Dakota veterans' home basic care unit 
who have been medically discharged and placed into an outside 
skilled nursing home. 

d. Veterans with a service-connected disability or complications from 
a service-connected disability. 

e. American ex-prisoners of war. 

L. Discharged North Dakota national guard members who became 
disabled in the line of duty. 

9.:. Spouses and surviving spouses of veterans. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37-15-10, 37-15-10.1 

86-03-01-02. Admission eligibility requirements. 

1. All resideAts must voluAtarily eMoose to reside at tMe Mome, as tMe 
Mome is Aot staffed or equipped to aeeept aA iAdividual eommitted by 
a eourt. An applicant must come within the definition of "domieiliary 
eat& "basic care" as defined in tfle North Dakota Century Code 
section 37 15 00.1 23-09.3-01 to be eligible for admission to the basic 
care unit of the home. No applicant may shall be considered eligible 
for residency whose last period of service in the armed forces was 
terminated under dishonorable conditions. 

2. No applicant may be admitted to the home who has been convicted of a 
felony or a crime involving moral turpitude, without producing sufficient 
evidence of subsequent good conduct and reformation of character 
so as to be satisfactory to the board of admissions. An applicant who 
has a history of chronic alcoholism or drug addiction may be accepted 
only if the problem is under control as determined by a home physician 
or addiction counselor and assurance is received from the applicant 
that prescribed medical advice shall be followed after admission to the 
home. Stipulations for admission shall be contained in the acceptance 
letter. AA applieaAt wMo Mas a Mistory of substaAee abuse sMall 
beeome iAvolved iA eouAseliAg programs, evaluatioA periods, or otMer 
stipulatioAs as a requiremeAt for admissioA. 

& AA applieaAt 'tVMo is eligible for Medieare must be eArolled iA tMe program 
to assist tMe applieaAt iA defrayiAg tMe eosts of MospitalizatioA iA tMe 
e·teAt tMat tMe applieaAt may beeome Mospitalized wMile a resideAt of 
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the heme. ApplicaAts whe are Aet eligible fer Medicare wheA admitted, 
but become eligible 'Nhile a resideAt, shall emell iA the program. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-00.1, 37-15-02, 37-15-03 

86-03-01-03. Board of admissions - Composition, duties. 

1. The beard ef admissieAs shall ceAsist ef a multidiscipliAary team with 
each member haviAg specific as "t't'ell as geAeral items ef ceAcem 
te re\·iew iA the applicatieA. All applicatieAs shall be precessed 
by the beard ef admissieAs fer actieA. The beard ef admissieAs 
shall ceAsist ef five members which iAclude: the cemmaAdaAt, er 
the assistaAt cemmaAdaAt iA the cemmaAdaAt's abseAce, a heme 
physiciaA, addictieA ceuAseler, a liceAsed er registered Aurse, aAd 
a social worker. The cemmaAdaAt, er the assistaAt cemmaAdaAt iA 
the cemmaAdaAt's abseAce, shall act as chairmaA ef the beard ef 
admissieAs. The board of admissions shall consist of administration. 
social services. nursing. and an individual from a certified medical field. 

2. All members ef the beard shall review the medical records aAd 
applicatieA file completely before makiAg a decisieA. Each beard 
member shall make their decisieA eA the merits ef the submitted 
applicatieA, er additieAal iAfermatieA received, aAd shall be respeAsible 
fer their decisieA. Each beard member, with the exceptieA ef the 
cemmaAdaAt er assistaAt cemmaAdaAt, shall record their vote eA a 
prepriAted term. A decisieA fer disapproval ef the applicatieA must 
be fully decumeAted. Board of admissions members will make their 
decision on the merits of the submitted applications. 

3. Each board member, or the assistaAt cemmaAdaAt administrator's 
designee in the cemmaAdaAt's administrator's absence, with the 
exception of the cemmaAdaAt administrator, shall have one vote to 
accept or reject the application. If a tie vote occurs, or an application 
is disapproved, the eemmaAdaAt administrator, or the assistaAt 
eemmaAdaAt designee in the eemmaAdaAt's administrator's absence, 
shall call a meeting of the board and the reasons for denial shall be 
reviewed. The eemmaAdaAt administrator or -his designee shall vote 
to break the tie, request additional information if sufficient information 
is not available to make a decision, or write a letter of denial to the 
applicant. 
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4. Processing of an application shall be completed within ten working days 
of receipt; provided the application is completed properly, and sufficient 
medical and financial information is available to make a determination. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 

86-03-01-04. Denial of admission - Appeal. 

1. If a A applicatioA is disappro'lfed, the applicaAt must be Aotified promptly. 
AAy persoAal papers such as a will or hoAorable discharge must be 
retumed to the applicaAt. All other iAformatioA remaiAs the property of 
this state. The applicaAt must be Aotified , iA writiAg , as to the reasoA or 
reasoAs for deAial of admissioA to the home. The applicaAt must also be 
gi·teA Aotice ofthe right to appeal the decisioA, a Ad that aAy appeal must 
be iA writiAg aAd recei·ted by the commaAdaAt withiA thirty days of the 
Aotice of deAial of admissioA. AAy appeal of the deAial must coAtaiA a 
statemeAt of the grouAds for the appeal. The applicant must be notified. 
in writing, as to the reason or reasons for denial of admission to the 
home. The applicant must also be given notice of the right to appeal 
the decision. and that any appeal must be in writing and received by the 
administrator within thirty days of the notice of denial of admission. 

2. Any notice of appeal received by the commaAdaAt must administrator 
shall be reviewed and forwarded to the chairman of the admiAistrati'lfe 
committee oA 'lfeteraAs' affairs North Dakota veterans' home governing 
board. All documents submitted with the appellant's application 
for admission must also be forwarded to the said- chairman. The 
admiAistrati"te committee OA 'lfeteraAs' affairs North Dakota veterans' 
home governing board must give the appellant at least forty-five days' 
notice as to the time, date, and place of the hearing of the appeal. 
This notice must be sent by certified mail return receipt requested . If 
the appellant is not satisfied with the decision of the admiAistrati"te 
committee OA ·teteraAs' affairs North Dakota veterans' home governing 
board, the appellant may appeal to a court under the procedures 
outlined in the Administrative Agencies Practice Act as set forth in 
North Dakota Century Code chapter 28-32. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-05, 37-15-03, 37-15-10(3), 37 18.1 03(2) 
37-18.1-03(5) 

86-03-01-05. Admission orientation. Repealed effective Apri l 1. 2008. 

+. All resideAts shall ha"te a social iAtake completed upoA admissioA. 
If aAy special requiremeAts for admissioA were stipulated iA the 
acceptaAce letter, they must be discussed upoA admissioA. AAy 
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additional recommendations made by the counselor must also be 
discussed. Any follewu~ required of a new resident must be in writing 
and signed by the new resident. All new residents must be interviewed 
by medical, administration, heusekee~ing , food service, and resident 
services personnel te determine a new resident's needs, review 
procedures, and answer any questions. 

2:- New residents shall receive a temporary reem assignment, and after a 
wee!( er tvwe , a permanent assignment must be made. During a new 
resident's stay in the tem~erary reem, a resident must be assigned to 
assist in familiarizing the new resident with the heme. A new resident 
must be gi·ven a limited ~hysical examination. Various staff members 
shall visit with a new resident to inform the resident of the services 
provided by the various de~artments and te learn mere about the new 
resident. The staff shall provide the new· resident with e~pertunities to 
become acquainted with the heme's facilities, staff, and ether residents. 
After the initial orientation, a new resident must be assigned te a room 
-.vith a roommate er roommates the staff determines te be the most 
compatible with the new resident from the prespecti·ve roommates 
available. However, if a resident has a specific request for a room 
change, it must be directed te the staff person responsible for room 
assignments. If a new resident is married, every effort must be made 
te allow the new resident and spouse te share a reem. 

History: Effective May 1, 1987. 
General Authority: NDCG 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-01-06. Readmission requirements. A former resident may be 
readmitted if a new application has been submitted and approved by the board 
of admissions and all money which may ha·ve been owed to the home by the 
former resident has been paid or arrangements made for payment and approved 
by the board of admissions.lf the behavior of a former resident has resulted in a 
disciplinary er medical discharge, the former resident may readmitted only if the 
board of admissions is satisfied that the conduct leading to such discharge will net 
be repeated. 

History: Effective May 1, 1987: amended effective April1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37-15-10(3), 37 18.1 03(2) 37-18.1-03(5) 
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CHAPTER 86-03-02 

86-03-02-01. Membership contribution fund Resident rent. A 
membership contribution fee Rent is based on the resident's ability to pay and on 
the rate structure established by the administrative committee on veterans' affairs 
must be charged monthly. The rate structure varies in accordance with a resident's 
net income rent is based upon a resident's income and allowable expenses. in 
accordance with the rent policy established by the administrative committee on 
veterans' affairs. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37-15-14.1 

86-03-02-02. Hospital emergency fund. Repealed effective April 1. 2008. 

+. Residents shall make a deposit, as determined by the administrative 
committee on veterans' affairs into the hospital emergency fund . 
The deposit may be made either in a lump sum or in the amount of 
twenty percent per mont!'\ of tl'\e resident's net income until fully paid. 
Applicants wl'\o 1'\ave no income and cannot make tl'\e deposit may 
not be denied admission because of tl'\e requirement. Residents may 
earn money tl'\rougl'\ tl'\e Rome's work therapy program and may mal<e 
payments into tl'\e fund from sucl'\ earnings. 

~ Money from the hospital emergency fund deposit may be used, at the 
discretion ofthe commandant, to defray tl'\e cost of 1'\ospital care, drugs, 
ambulance fees, doctor fees, and otl'\er expenses 'vVhicl'\ may arise in 
emergencies. Any part or all of tl'\e deposit may be expended on bel'\alf 
of a resident if tl'\e resident is unable or unwilling to pay these costs. 
Residents are not allotvved to make witl'\drawals from tl'\is account if they 
become "sl'\ort of funds". If a resident is discl'\arged, the balance of tl'\e 
resident's money in tl'\e account must be returned to tl'\e resident or tl'\e 
resident's guardian as outlined in subsection 3 of section 86 03 07 03. 
In the event of a resident's deatl'\, tl'\e balance of tl'\e resident's money 
in tl'\e account becomes part of tl'\e resident's estate for disposition in 
accordance wit!'\ tl'\e law·s of tl'\is state. 

3:- Any resident wit!'\ a full 1'\ospital emergency fund deposit on account on 
January first of eacl'\ year, and maintains tl'\e full deposit on account 
during tl'\e year, will earn fi·1e percent interest. 

4:- A resident wl'\o makes a full deposit at any otl'\er time during tl'\e year, 
or wl'\o wit!'\ draws from tl'\e fund , will not recei·1e interest for tl'\at year. 

History: Effective May 1, 1987. 
General Authority: NDGG 28 32 02 
Law Implemented: NDGG 37 15 03, 37 18.1 03(2) 

275 



86-03-02-03. Resident - Payment of charges. Residents have an 
obligation to pay charges 'Nhieh they incur at the home. Residents who become 
delinquent in paying these charges may be subject to discharge. Residents or their 
guardians are responsible for payment of monthly charges. All payments must be 
made within thirty days following the month in which they were incurred. Residents 
shall pay their charges prior to going on leave. A resident ·who is hospitalized may 
·uait until returning to the home before making payment. 

History: Effective May 1, 1987: amended effective April 1, 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 

86-03-02-04. Resident income. Repealed effective April 1. 2008. 
Residents who receive monthly income or who have net worth may handle their 
own finances unless they are declared incompetent. Howe·1er, residents may 
not retain large sums of money on their person or in their quarters. If a resident 
chooses not to deposit money 'it'ith a financial institution, the money may be 
deposited with the home's oftiee for safekeeping. The resident may have access 
to those funds at any time during normal business hours as posted by the oftice. 

History: Effective May 1, 1987. 
General Authority: NDCC 28-32 02 
Law Implemented: NDCC 37-15 03, 37 18.1 03(2) 

86-03-02-05. Annual review of resident finances - Basic care. Each 
resident's finances must be are reviewed annually in December of each year or 
as financial situations change. Generally, the review must be after the veterans' 
administration income questionnaires ha\·e been returned to the veterans' 
administration, processed, and adjustments made. Residents shaH must declare 
all of their assets •uhieh include, but are not limited to, real estate, personal 
property, monthly income received, retirement cheeks, savings accounts, checking 
accounts, and certificates of deposit. A resident unable to furnish such information 
shall sign a release form to aJio•.v the home to obtain the necessary financial 
information it needs to complete the annual review. A resident •uho refuses to 
divulge such information is subject to discharge monthly income and expenses. 
and provide verification of amounts. When accurate information has not been 
furnished . the facility shall charge the maximum rent until such time as correct 
information is provided. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 
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CHAPTER 86-03-03 

86-03-03-01. Medical services. Repealed effective April 1. 2008. 

+. A Rew resideRt must be giveR aR admissioR pnysical by a staff pnysician 
witniR teR days after arrival at tne nome. Eacn Rew resideRt snail nave 
a cnest X ray takeR or snail provide tne results of a cnest X ray tal<:eR 
\'f'itniR oRe year of admissioR. GeRerally, a veteraR will be seRt to tne 
veteraR's admiRistratioR nospital for a cnest X ray. A RORveteraR wno 
is uRable to nave a cnest X ray takeR at tne veteraRs' admiRistratioR 
nospital snail assume tne expeRse for obtaiRiRg a cnest X ray. 

2-; All resideRts must be gi·t~eR aRRual pnysicals by oRe of tne nome's staff 
pnysiciaRs to detect aRy Rew medical problems. 

& A resideRt 'Nne is oR medicatioR snail tum tne medicatioR iR to 
tne iRfirmary; aRd tne RursiRg supervisor or a staff pnysiciaR snail 
determiRe wnetner tne resideRt be placed oR seiJ medicatioR or 
wnetner tne medicatioRs be dispeRsed from tne iRfirmary. All 
prescriptioR medicatioRs must be ordered tnrougn tne iRfirmary. 
A resideRt may Rot order prescriptioR medicatioR witnout specific 
autnorizatioR by tne RursiRg supervisor or a staff pnysiciaR. 

4:- ResideRts oR mood alteriRg drugs snail remaiR oR tnem if deemed 
Recessary by a staff pnysiciaR. If a resideRt's failure to take tne 
prescribed medicatioR results iR iRterfereRce witn tne resideRt's 
benavior, it is grouRds for aR immediate discnarge. Appropriate 
placemeRt snail be recommeRded. If it becomes appareRt tnat a 
resideRt preseRts a daRger to self or otners, emergeRcy commitmeRt 
procedures must be followed , aRd tne resideRt must be seRt to tne 
state nospital. 

&. If a resideRt requires medical atteRtioR due to a fever, symptoms 
of aR iRfeetioR, fall, or otner medical problems, tne Rurse must be 
Ratified immediately. Appropriate steps must tneR be takeR, eitner 
tnrougn treatmeRt at tne nome by a staff pnysiciaR, or traRsfer to tne 
veteraRs' admiRistratioR nospital or local nospital. All life tnreateRiRg 
emergeRcies must be referred to a local nospital first. 

&. ResideRts wno require outpatieRt care or iRpatieRt treatmeRt must be 
referred to tne ·t~eteraRs ' admiRistratioR nospital uRiess tney request 
otnerv.·ise. NoRveteraRs may cnoose wnere tney wisn to be treated. 

=!-: ResideRtS wno nave scneduled appoiRtmeRts snail notify tne Rurse of 
tne appoiRtmeRt to eRsure tnat tne Recessary followup is made. 

8:- ResideRts treated oR aR outpatieRt basis or 'lino are nospitalized snail 
sigR a release of medical iRformatioR form, wnicn is coRfideRtial aRd 
must be used to update tne resideRt's medical file . 
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9:- Residents in need of dental care, eye examinations, physical 
examinations, speech therapy, occupational therapy, or other medical 
services are responsible for payment of such services with the 
exception of the admission physical and annual physical given by a 
staff physician. Residents ·.vho are ineligible for medication through 
the veterans' administration are responsible for the costs of their 
medication. 

History: Effecti·te May 1, 1987. 
General Authority: NDGG 28 32 02 
Law Implemented: NDGG 37 15 03, 37 18.1 03(2) 

86-03-03-02. Meal service policies. Repealed effective April 1. 2008. 

+. Residents must be provided three meals per day. Meals must be 
served at se·ten a.m. , eleven thirty a.m., and five p.m. Meals must be 
served cafeteria style, and residents shall carry their own tray unless 
the nursing supervisor or a staff physician has granted an exemption. 
TO facilitate taking roll at meals, seats must be assigned. 

2-: If a resident wishes to be excused from a meal, the nurse on duty or the 
office must be notified at least one hour before mealtime. A resident 
who wishes not to be present for a meal must check out in person and 
failure to do so must be treated as an unexcused absence subject to 
disciplinary action. An exception must be made for a resident who is 
unable to check out in person because of illness. 

& A resident who wishes to extend an invitation to a meal shall obtain the 
consent of the commandant or a subordinate in charge. 

History: Effecti·te May 1, 1987. 
General Authority: NDGG 28 32 02 
Law Implemented: NDGG 37-15 03, 37 18.1 03(2) 

86-03-03-03. Mail - Basic care. Each resident mttSt shall be assigned 
a mailbox at the home. Mail that a resident receives mttSt should be properly 
addressed to the resident in care of the North Dakota veterans' home. The home 
is responsible for most postal services for the residents. A resident may rent a 
mailbox at the local post office. 

History: Effective May 1, 1987: amended effective April1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 

86-03-03-04. Laundry. Repealed effective April 1. 2008. A resident 
need not launder his or her own clothing as the home is equipped to launder all 
personal washable clothing. However, if a resident chooses to launder his or her 
own clothing , it must be done in the resident laundry area, ·where coin-operated 
washers and dryers are available. A resident may not use the laundry facilities 
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located in the washrooms or janitor closets at the heme. A resident may net hang 
wet clothing en furniture, doers, or heat registers. VVet clothing must be dried in 
the resident laundry area in the dryers. A resident's clothing must be marked with 
a stamp provided by the heme or with laundry tags ordered at the resident's mvn 
expense. 

History: Effective May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-03-05. Transportation. Repealed effective April 1. 2008. TAe Aeme 
furnishes limited transportation to the residents. Transportation is provided once a 
day to the Lisbon business district en business days. Transportation to Lisbon fer 
medical purposes is furnisAed en an indi\"idual basis. Transportation to Farge is 
provided by the heme en Tuesdays and V'lednesdays, and by tAe Ransom County 
seniors en Thursdays. Other transportation is the responsibility of tAe individual 
resident. 

History: Effective May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 

86-03-03-06. Beauty and barber services. Repealed effective April 1, 
2008. A resident may utilize the services of local beauticians and barbers, provided 
tAat the resident is responsible fer payment fer such services. Transportation to a 
local beauty shop or barber shop sA all be provided if arrangements cannot be made 
witA the local beautician or barber to pro\·ide services at the heme. However, in 
sucA event, a resident shall request a member of the staff to make the necessary 
appointment. A resident may net cut or trim anetAer resident's hair unless tAe 
resident Aas a current barber or beautician license, and in addition, Aas received 
tAe appro\·al of the commandant. 

History: Effecthre May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDGG 37 15 03, 37 18.1 03(2) 

86-03-03-07. Religious services. Residents may or may not participate in 
a religious program of their choice. Catholic and nondenominational services are 
conducted at the Aeme. Residents with individual preferences may attend a local 
church of their choice, with transportation being the responsibility of the resident. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 
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CHAPTER 86~03~04 
RESIDENT ROOM POLICIES 

[Repealed effective April 1, 2008] 
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CHAPTER 86-03-05 

86-03-05-01. Resident bill of rights - Responsibilities. Repealed 
effective April 1. 2008. The home has compiled a resideAt bill of rights which is 
available to all resideAts, guardiaAs, Aext of kiA, aAd other iAterested iAdividuals 
upoA request. Its purpose is to eAsure resideAts of rights guaraAteed to them iA 
the CoAstitutioA of the UAited States. The home imposes the same respoAsibilities 
oA a resideAt as eitizeAs are subject to iA aAy eommuAity. These respoAsibilities 
iAelude: respectiAg the rights of others, obeyiAg the rules, helpiAg to keep the home 
safe aAd eleaA, aAd takiAg eare of oAe's health. A resideAt must be courteous to 
•tisitors, frieAds, aAd staff. If a resideAt's behavior is disruptive or disgraceful , or 
affects the well beiAg aAd comfort of other resideAts, sueh behavior shall Aot be 
tolerated. ResideAts are asked to report safety hazards aAd keep themselves Aeat 
aAd eleaA, aAd to assume the major respoAsibility for persoAal health aAd hygieAe. 

History: Effeeti·te May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

2008. 
86-03-05-02. Resident dress code- Violations. Repealed effective April1 . 

+. GlothiAg must be Aeat, eleaA, aAd meAded. Pajamas, AightgowAs, 
robes, or housecoats may Aot be ·.vom to the diAiAg room or first 
floor areas accessible to the public. VVhite T shirts, UAdershirts, aAd 
uAdert'lear must be adequately eo·tered with aA outer garmeAt aAd 
may Aot be wom iA the diAiAg room as outerv1ear. Trousers, shirts, 
skirts, aAd blouses must be properly closed. GeAerally, resideAts may 
Aot wear shorts iA the diAiAg room uAiess they are Bermuda shorts or 
reach midthigh. 

-2-:- Hair curlers or clips may Aot be worA iA the diAiAg room at mealtime, a Ad 
hair must be Aeatly groomed. Seeks aAd shoes, 'i\'hieh iAelude boots, 
teAAiS .shoes, SAd S8Adals, FAUSt be WOrA iA the diAiAg rOOffl . If Aeither 
shoes Aor seeks eaA be wom, permissioA must be received from the 
iAfirmary aAd cleared through food service before the reside At is served. 

& ViolatioAs of the dress eode must be reported to the food service 
supervisor or the eommaAdaAt or his assistaAt. A resideAt violatiAg the 
dress eode must be refused diAiAg room service. 

History: Effective May 1, 1987. 
General Authority: NDGC 28 32 02 
Law Implemented: NDGC 37 15 03, 37 18.1 03(2) 

86-03-05-03. Smoking - Restrictions. Repealed effective April 1. 2008. 
SmokiAg is permitted iA the home with the e~eeptioA ofthe ldteheA a Ad diAiAg room, 
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elevators, iAfirmary, froAt lobby, aAd other areas which are specifically marked. 
ResideAts may Aot smoke •while iA or oA the beds. 

History: Effecti•te May 1, 1987. 
General Authority: NDGC 28 32 02 
Law Implemented: NDGC 37 15 03, 37 18.1 03(2) 

86-03-05-04. Use of alcohol or controlled substances - Prohibited. 
Residents shall comply with the provisions of North Dakota Century Code section 
48-05-06. IAtoxicatiAg li{1uors or a coAtrolled substaAce may Aot be used OA 
the grouAds or iA the buildiAgs. A resideAt's persoA, persoAal effects, car, aAd 
room may be searched if a staff member has reasoAable cause to believe that a 
resideAt is uAder the iAflueAce of iAtoxicatiAg li{1uors or a coAtrolled substaAce, 
or is suspected of briAgiAg coAtrabaAd of BAY kiAd oAto the grouAds or iAto the 
buildiAgs. A resideAt who is iAtoxicated or ·who briAgs li{1uor or other coAtrolled 
substaAces oAto the premises shall beeome iAvolved iA the home addictioA 
program. A resideAt who refuses to do so is subject to immediate discipliAary 
discharge. A resideAt who is repeatedly iAtoxicated or fouAd to have BAY alcoholic 
beverages or coAtrolled substaAces oA the premises is, without excuse, subject to 
diseharge. A resident who is found to have any alcoholic beverages or controlled 
substances on the premises is subject to discharge and civil court for violation of 
North Dakota Century Code section 48-05-06. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) , 48-05-06 

86-03-05-05. Guests - Visitation. Repealed effective April 1. 2008. A 
resideAt may have family or frieAds visit at the home. Guests may visit each day 
from eight a.m. to AiAe thirty p.m. A resideAt shall remaiA with his or her guests. 
ResideAts a Ad guests may "t'isit either iA the resideAt's room or iA the visitor lou Ages. 
ResideAts a Ad guests may play cards, BAd resideAts may treat their guests to coffee 
iA the recreatioA room. However, visitors may Aot participate iA home activities 
\'t'hich iAclude, but are Aot limited to, biAgo, movies, BAd other e·teAts spoAsored by 
outside groups or by the home itself. A resideAt is respoAsible for the behavior of 
the resideAt's guests, aAd •tisitors may be asked to lea•te if they become disruptive. 
A resideAt may iAvite guests to meals, provided that the resideAt pays a AomiAal 
fee for each meal, a Ad that AursiAg or food service persoAAel are Aotified oAe hour 
before the meal is served. 

History: Effective May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDGG 37 16 03, 37 18.1 03(2) 

86-03-05-06. Children - Visitation. Repealed effective April 1. 2008. 
ChildreA uAder eighteeA years of age are Aot allowed iA the buildiAg uAiess they 
are supef\·ised by aAd remaiA with a staff member or BA adult supervisor. Child reA 
visitiAg a resideAt uAaccompaAied by aA adult visitor are allowed oAiy iA the lobby, 
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recreation reems, and lounge areas where they can be supervised by a staff 
member. 

History: Effecti·i'e May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-05-07. Resident council - Composition. Repealed effective April 1. 
2008. A resident council consisting ef a delegate and alternate delegate from 
each fleer must be elected by the residents and serve fer a term ef eight months. 
A chairman must be elected from the delegates and is the representati\'e ef the 
council te the administration. 

History: Effecti\'e May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1-03(2) 

86-03-05-08. Monthly meetings. Repealed effective April 1, 2008. 
Residents shall attend monthly meetings unless they are away en pass er leav·e. 
Generally, monthly meetings are scheduled fer the third working day ef each 
month, and are conducted by the commandant er a subordinate. The agenda fer 
monthly meetings includes: announcements, observations, complaints, and ether 
matters which may require discussion by staff er residents. 

History: Effecti·ve May 1, 1987. 
General Authority: NDCG 28 32 02 
Law Implemented: NDGG 37 15 03, 37 18.1 03(2) 

86-03-05-09. Resident complaints - Appeals. 

+. A resident who has a complaint may take it te the addiction counselor, 
acti\'ity· therapist, chaplain, supervisors, aides, er administrati\'e 
personnel. A complaint which cannot be resel\'ed in this manner must 
be forwarded te the commandant fer appropriate action. 

2-:- A resident who has a complaint er problem with the heme er staff may 
talte it te the commandant during regular business hours. If a resident 
is dissatisfied 'tvith the commandant's response, the matter may be 
appealed te the administrati\'e committee en \'eterans' affairs, pre\'ided 
that the appeal is in writing, contains reasons fer the resident's 
dissatisfaction, and is submitted te the commandant within se\'en 
working days ef the commandant's response. 

3:- The commandant shall fef\vard the appeal together with his report, 
in\'estigatiens, and ether rele\'ant data te the chairman ef the 
administrati\'e committee en ·veterans' affairs. The appeal must be 
re·viewed at the next meeting ef the administrati\'e committee en 
veterans' affairs. 
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+. A residellt whe is dissatisfied with the decisiell ef the admillistrsthte 
committee ell veteralls' affairs may appeal the decisiell te a court ullder 
the procedures eutlilled ill the Admillistrathre Agellcies Practice Aet as 
set forth ill North Dakota Celltury Cede chapter 28-32. The regional 
ombudsman may be contacted at any time about a complaint or be 
asked to assist a resident in the complaint process. The North Dakota 
veterans' home will have formal complaint or grievance processes in 
place. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-05, 37-15-03,37 18.1 03(2) 37-18.1-03(5) 
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CHAPTER 86-03-06 

86-03-06-01. Canvassing- Peddling- Soliciting. Canvassing , peddling, 
or soliciting may not be conducted in the buildings or on the grounds of the 
veterans' home. However, the commandant administrator may authorize and 
establish conditions for solicitation at the home by charitable or veterans' 
organizations. Solicitations may not be made, in any event, from room to room. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 

86-03-06-02. Searches to enforce home rules and state laws. The 
commandant administrator or other staff may examine automobiles, baggage, 
clothing, and other personal items if such examination is considered necessary 
to enforce the rules and regulations of the home and the laws of this state and is 
based upon a reasonable suspicion. · 

History: Effective May 1, 1987: amended effective April 1, 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1-03(2) 37-18.1-03(5) 

86-03-06-03. Resident possession of firearms. A resident may not 
possess or discharge a firearm in the buildings or on the grounds of the home 
without the r:>ermission of the commandant. A resident shall turn firearms and 
other ·uear:>ons in to the commandant; failure to do so is grounds for a discir:>linary 
discharge. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03,37 18.1-03(2) 37-18.1-03(5), 62.1-02-05 

86-03-06-04. Resident automobiles. Repealed effective April 1. 2008. 

+. An ar:>r:>licant who 'ttishes to ha'll·e an automobile at the home shall make 
that desire known during the initial interview. The ar:>r:>licant's name 
must be r:>laced on a waiting list and a (:larking S(:)ace must be assigned 
when one becomes a·O"ailable. An ar:>r:>licant who has been admitted to 
the home may not bring an automobile to the home ·uithout receiving 
S(:)ecific authorization r:>rior to arrival. 

r. A resident with an automobile at the home must show (:)roof of a r:>aid 
liability insurance r:>remium and must r:>ossess a valid driver's license. 
Failure to comr:>ly with these re~uirements shall result in the loss of a 
(:larking sr:>ace and loss of the r:>ri'O"ilege to ha·O"e an automobile on the 
(:)remises. 

& A resident may (:lark in the resident (:larking lot only, and not in the r:>ublic 
(:larking area or in front of or on the side of the barracks building. 
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4:- A resident convicted of driving under the influence shall automatically 
lose their parking space and remove the ·tehicle from the premises until 
such time as it is reg ranted at the discretion of the commandant. 

History: Effecti·i·e May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDGC 37 15 03, 37 18.1 03(2) 

86-03-06-05. Riding of bicycles at the home. Repealed effective April 1. 
2008. Residents may ride their own bicycle or a bicycle provided by the home 
·when weather permits. All cyclists shall remain on the main roadw·ays or bicycle 
trails. Cyclists ·.vho have been advised of these requirements and who continue to 
disregard them must be reported to the commandant or his assistant. 

History: Effective May 1, 1987. 
General Authority: NDCC 28-32 02 
Law Implemented: NDCC 37-15 03, 37 18.1 03(2) 

86-03-06-06. Use of the home's park. Repealed effective April 1. 
2008. Residents and their guests may use the home's park. Children who are 
unsupervised are not allowed in the park unless permission has been obtained 
from the commandant or other designated subordinates. Under no circumstances 
may bicycles be allo·.·ted in the area. 

History: Effective May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-06-07. Fishing on the premises. Repealed effective April 1 I 2008. 
A resident may fish in the Sheyenne River 't't'hich borders the home's grounds; 
provided that the resident has purchased a fishing license in compliance with the 
laws of this state. Fish caught by a resident must be cleaned outside in an area 
away from the home's buildings. A resident shall obtain the appro\·al of food service 
personnel before storing fish in the home's refrigerator or freezer. 

History: Effective May 1, 1987. 
General Authority: NDGG 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-06-08. Off-limit areas. Repealed effective April 1 I 2008. effly 
authorized personnel may enter the home's kitchen or storage rooms. Residents 
may enter these areas only with the permission of staff members. A resident may 
not enter buildings on the grounds other than the barracks building unless it is in 
the line of duty or with the permission of the commandant or staff supervisors. 

History: Effective May 1, 1987. 
General Authority: NDCC 28-32 02 
Law Implemented: NDCG 37 15 03, 37 18.1 03(2) 
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86-03-06-09. Work details at the home. Repealed effective April 1 . 
2008. A resident shall assist the commandant or other staff, 'tVhen requested , in 
accomplishing work details at the home. No resident may be excused from a work 
detail without a written excuse from a staff physician. 

History: Effective May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-06-10. Resident employment. Repealed effective April 1. 2008. A 
resident physically present at the home may engage only in work assigned by the 
staff, and may not engage in any employment outside of the home. Ho·Never, a 
resident on pass or leave may engage in employment. 

History: Effective May 1, 1987. 
General Authority: NDCC 28-32 02 
Law Implemented: NDCC 37-15 03, 37 18.1 03(2) 
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CHAPTER 86-03-07 

86-03-07-01. Hours. Repealed effective April1 . 2008. 

+. A resident may not arise befere five thirty a.m. creating a disturbance 
in the various wards and corridors to the annoyance and discomfert of 
others. Radios and tele·o·isions in the lounges may not be operated after 
ten thirty p.m. unless special permission has been obtained. Radios 
and televisions in resident rooms may be operated any time, provided 
that it is agreeable 'i'lith roommates and no one else is disturbed. 
Residents who are unable to sleep and do not want to disturb their 
roommate may watch television all night in the recreation room on the 
ground floor of the ne't't· addition to the home. 

2:- The home must be locked and all public access lights with the 
exception of the emergency lights must be turned out at ten p.m. 
Special arrangements may be made with the aide on duty for a resident 
to remain out until twelve a.m. on occasion. Residents who desire to 
remain out later than tvtelve a.m. may obtain a twenty feur hour pass, 
and may not return to the home befere six a.m. the fallowing day. 

History: Effective May 1, 1987. 
General Authority: NDGG 28 32 02 
Law Implemented: NDGG 37 15 03, 37 18.1 03(2) 

86-03-07-02. Passes and leaves. Repealed effective April 1. 2008. 

+. A resident may obtain a pass for a maximum of ninety six hours from 
the commandant or other designated staff member. Residents going 
on pass or leave must sign themselves out befere lea·o~ing , and upon 
returning to the home, must sign themselves in and report to the 
infirmary. A resident may not return to the home prior to six a.m. or 
after ten p.m. A resident returning from pass or leave shall remain at 
the home for h-.·enty-feur hours or more befere being granted another 
pass or lea>o'e. 

2:- A resident absent without leave for a period oftvtenty four hours must be 
issued a disciplinary discharge. A resident may be on regular leave for 
a maximum of one hundred tvtenty consecutive days. Prior to going on 
leave, a resident shall sign out, and at that time, must be issued a lea>o·e 
slip. During a leave period a resident's papers must be left in the care of 
the commandant. A resident going on leave may place personal effects 
in storage or shall sign a wai·o~er releasing the home from responsibility 
for the loss of items which are left in the resident's room. The home 
assumes no financial or personal responsibility for a resident on pass 
or leave. 

-3:- A resident who wishes a longer lea·o~e than one hundred twent)· 
consecutive days shall return to the home prior to the leave expiration 
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date and obtain another lea·te slip frorn a staff physician during the 
physician's regular visit to the horne. A resident 'il't'ho fails to return to 
the horne to obtain another leave slip rnust be discharged. A resident 
who chooses not to return within the one hundred twenty days shall 
notify the horne and request a discharge. Failure to do so shall result in 
the resident receiving a disciplinary discharge as absent without leave. 

47 A leave rnay be extended in special circumstances. Outside 
ernployrnent of a resident, or avoidance of hardship rnay be considered 
by the cornrnandant in granting extensions. However, the extensions 
rnay not be granted if other applicants have been denied and are 
awaiting admission to the horne due to lacl< of space. 

5:- A resident who is admitted to a hospital rnust be placed on medical 
leave for a rnaxirnurn of sixty consecuti·te days, after which a medical 
discharge rnust be issued. After recei·ting a medical discharge, an 
individual need only resubmit a medical certificate provided by the 
horne. An indito·idual rnust reapply for admission prior to discharge frorn 
the hospital or follow the regular application procedure. 

&. Enforced disciplinary lea·tes rnay be issued by the cornrnandant for 
infringement of the horne's rules and regulations. 

History: Effecti·,·e May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 15 03, 37 18.1 03(2) 

86-03-07-03. Discharges. 

1. A resident may obtain an honorable discharge at any time upon request. 

2. The cornrnandant administrator may issue a disciplinary thirty-day 
notice of discharge for infringement of the veterans' home's rules and 
regulations. Arrest 8ftd or conviction of a resident, or conduct of a 
resident off the premises that would be considered unacceptable by 
cornrnunit)· standards, felony are grounds for disciplinary discharge. 
Issuance of a disciplinary discharge by the administrator for disciplinary 
reasons disqualifies a resident from gaining readmission to the home 
for six months thereafter and requires submission of another application 
and medical certificate. A resident who receives a disciplinary discharge 
rnust leave the premises immediately, unless specific authorization is 
obtained frorn the cornrnandant to remain overnight. 

3. Upon discharge, a resident's resident needs to remove personal 
property rnust be returned to the resident and rnust then be removed 
frorn the buildings and grounds from the grounds within thirty days. 
Money credited to a resident shall be released only after all outstanding 
bills have been paid. 
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47 A resident must be given a medical dischai'Qe, if in the opinion ef 
the commandant, the resident is ne Ienger able te care for his or her 
personal needs. Prier te dischaFge, e·,·et)' effort must be made te place 
a resident. A resident refusing placement is responsible for making his 
or her own arrangements after discharge. 

5:- Under the rules and regulations prescribed by the administrative 
committee en veterans' affairs fer admission and residency at the North 
Dakota veterans' heme, ·uhen a resident can ne Ienger care fer their 
personal needs, the resident shall become a charge ef the county ef 
residence at the time ef admission to the heme. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37-18.1-03(2) 37-18.1-03(5) 
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CHAPTER 86-03-08 

86-03-08-01. Borrowing of money prohibited. Repealed effective April 1. 
2008. A reside Fit may FIOt borrow from, FIOF loaf! moAey to aAother resideflt or staff 
member. A resideflt violatiflg this rule is subject to discharge. 

History: Effective May 1 , 1987. 
General Authority: NDGC 28 32 02 
Law Implemented: NDGC 37 16 03, 37 18.1 03(2) 

86-03-08-02. Concealment and removal of state property- Prohibited. 
Repealed effective April 1. 2008. The coAcealmeflt or removal of state property 
from the buildiAgs or grouAds is prohibited, afld ·violators are subject to discharge 
afld may be prosecuted for their actiofls. 

History: Effective May 1, 1987. 
General Authority: NDCC 28 32 02 
Law Implemented: NDCC 37 16 03, 37 18.1 03(2) 

86-03-08-03. Disposition of personal property upon discharge. 

+. A resident who is discharged and who has personal items remaining 
at the home must be Aotified ifl 'NritiAg , at the resideFit's last kFIOWFI 
address, afld shall have thirty days to remove those items from the 
premises. If a resident fails to make arrangements for the disposition 
of personal items remaining at the home within the allotted time t..bl.rh 
days, the commaAdaAt administrator may dispose of the property at-ms 
discretiofl using proper procedure. 

r:- A resideflt who receives a medical discharge must be Aotified ifl writiflg 
of persoAal items remaifliflg at the home. These items must theA be seAt 
or delivered at the resideFit's owfl expeAse to the discharged resideflt 
or the Flamed ifldividual to be Aotified ifl the eveRt of afl emergeAcy. 

History: Effective May 1, 1987: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 37-15-03, 37 18.1 03(2) 37-18.1-03(5) 

86-03-08-04. Gift of property by a resident. Repealed effective April 1. 
2008. A gift of property by a resideflt to a FIOFiresideAt is iAvalid uAiess the doAee 
received physical possessio A of the gifted property at the time of the gift, a Ad such 
property has beeR remo·ved from the home's premises prior to the death of the 
doAor. A gift made by a resideflt to aAother resideflt or a FIOAresideAt duriAg the 
doAor's lifetime is iAvalid if made ·uith the UFiderstaAdiAg that the reside At do A or may 
retaifl physical possessiofl of the gifted propert)· Ufltil the resideflt doAor's death, or 
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if the gift is to take effect oAiy upoA the death of the reside At do A or. lA these cases, 
such property becomes part of the estate of the resideAt doAor. 

History: Effecthte May 1, 1987. 
General Authority: NOCC 28 32 02 
Law Implemented: NOCC 37 15 03, 37 18.1 03(2) 

86-03-08-05. Loan of property to a resident. Repealed effective April 1. 
2008. Property loaAed to a resideAt must be declared loaAed property at the time 
possessioA is traAsferred to the resideAt. The leAder at the time of traAsfer shall 
file a sales slip , iAvoice, or other e·o'ideAce of owAership v.·ith the home's office. 
The leAder shall attach aA ideAtifyiAg tag to the loaAed property which shall remaiA 
attached to the property duriAg the resideAt's stay at the home. LoaAed property 
Aot so ideAtified becomes part of the deceased reside At's estate. 

His tory: Effective May 1 , 1987. 
General Authority: NOCC 28-32 02 
Law Implemented: NOCC 37 15 03, 37 18.1 03(2) 

86-03-08-06. Sale of property by a resident. Repealed effective April 1. 
2008. Property sold by a resideAt to aAother resideAt or a AOAresideAt must be 
declared at the time of traAsfer from the s·eller to the buyer. A sales slip, iAvoice, or 
other evideAce of o¥mership which must iAclude serial Aumbers, model Aumbers, 
or other ideAtifyiAg features shall be filed with the home's office. AAy property sold 
by a resideAt, Aot so ideAtified, becomes a part of the estate of the resideAt seller 
if the sale is ~uestioAed by the seller's Aext of kiA. 

History: Effective May 1, 1987. 
General Authority: NOCC 28 32 02 
Law Implemented: NOCC 37 15 03, 37 18.1 03(2) 
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CHAPTER 86-03-09 
DEATHS- WILLS· DISPOSITION OF ESTATES 

[Repealed effective April 1, 2008] 
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CHAPTER 86-03-10 

86-03-10-01. Violation - Enforcement of rules and regulations. The 
commandant may make and administrator shall enforce all necessary rules and 
regulations for the government administration of the home; prO''i'ided that such rules 
are not in conflict with the rules and regulations for admission and residency at the 
North Dakota veterans' home as promulgated by the administrative committee on 
veterans' affairs North Dakota veterans' home governing board. The commandant 
administrator may discharge a resident or impose disciplinary action considered 
consistent with the nature of the offense committed for any willful violation of the 
rules and regulations for admission and residency at the North Dakota veterans' 
home. A resident con•'i'icted of a felony must be discharged. 

History: Effective May 1, 1987: amended effective April 1, 2008. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 37-15-03,37 18.1-03(2) 37-18.1-03(5) 
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TITLE 89 

STATE WATER COMMISSION 
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APRIL 2008 

CHAPTER 89-10-01 

89-10-01-01. Authority. These rules are adopted and promulgated by the 
state engineer pursuant to North Dakota Century Code chapter 61-33 to provide 
consistency in the administration and management of the islands and beds of 
navigable streams and waters. These rules do not apply to the interests of the 
state of North Dakota in oil, gas, and related hydrocarbons. 

History: Effective November 1, 1989: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-03. Definitions. The following definitions apply to this article: 

1. "Authorization" means a permit, easement, lease, or management 
agreement approved and granted by the state engineer after 
application; and the authority granted in sections 89-10-01-10 and 
89-10-01-19. 

2. "Grantee" means the person, including that person's assigns, 
successors, and agents who are authorized pursuant to an 
authorization. 

3. "Navigable streams or waters" means any waters which were in fact 
navigable at time of statehood, that is. were used or were susceptible 
of being used in their ordinary condition as highways for commerce 
over which trade and travel were or may have been conducted in the 
customary modes of trade on water, including the Missouri River ffl-its 
entirety, the Yellowstone River in its entirety, the Red River of the North 
from Wahpeton to the Canadian border, the Bois De Sioux River from 
Wahpeton to the South Dakota border, the James River, the Upper Des 
Lacs Lake, 8't'\d Devils Lake. Painted Woods Lake. and Sweetwater 
Lake. 

4. "Ordinary high watermark" means that line below which the action of 
the water is frequent enough either to prevent the growth of vegetation 
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or to restrict its growth to predominantly wetland species. Islands in 
navigable streams and waters are considered to be below the ordinary 
high watermark in their entirety. 

5. "Project" means any activity which occurs either partially or wholly below 
the ordinary high watermark of navigable streams or waters. 

6. "Riparian owner" means a person who owns land adjacent to navigable 
streams or waters or the person's authorized agent. 

7. "State engineer" means the state officer provided for in North Dakota 
Century Code section 61-03-01 or any of the state engineer's 
employees or authorized agents. 

History: Effective November 1, 1989; amended effective August 1, 1994: April 1. 
2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-04. Authorization. Each project 'Nhich lies either partially or 
wholly beiO'It< the ordinary high watermark of na'l't'igable streams or ·.vaters requires 
an authorization from the state engineer prior to construction or operation, except 
as specified in sections 89-10-01-10 and 89-10-01-19. 

History: Effective November 1, 1989; amended effective August 1, 1994: April 1. 
2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-06. Application review. Upon receipt of a completed application, 
the state engineer shall initiate a review as follows: 

1. Comments must be requested from the following entities: 

a. The state game and fish department; 

b. The state department of health and consolidated laboratories; 

c. The state historical society; 

d. The state land department; 

e. The state parks and recreation department; 

f. The United States fish and wildlife service; 

g. The park district and planning commission of any city or county, if 
any part of the project is within the boundaries of the city or county; 
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h. Any water resource district in which the proposed project will be 
wholly or partially located; and 

i. Other agencies, private entities, and landowner associations as 
appropriate or required by law. 

2. Each entity shall submit all comments in writing to the state engineer 
within thirty days of the date requests for comments were mailed. The 
state engineer is not bound by any comment submitted. 

3. Upon completion of the review and any public meeting held pursuant to 
section 89-10-01-07, the state engineer may grant, deny, or condition 
the application. 

4. The state engineer shall provide written notice of the decision on 
the application by certified mail or by regular mail provided the state 
engineer files an affidavit of service by mail indicating upon whom the 
decision was served. 

History: Effective November 1, 1989; amended effective August 1, 1994; April 1. 
2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-08. General permit standards. The state engineer may approve, 
modify, or deny any permit application. In deciding what action to take on a permit 
application, the state engineer shall consider the potential effects of the proposed 
project on the following : 

1. Riparian owner's rights; 

2. Recreation; 

3. Navigation; 

4. Aesthetics; 

5. Environment; 

6. Erosion; 

7. Maintenance of existing water flows; 

8. Fish and wildlife; 

9. Water quality; afld 

10. Cultural and historical resources; and 
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11. Alternative uses. 

History: Effective November 1, 1989: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-11. Structures below ordinary high watermark. Excluding 
beats tAat are temporarily moored Except as otherwise provided in this chapter, 
the construction or moorage of any residential structure or structure designed for 
human occupancy will not be permitted below the ordinary high watermark. 

History: Effective November 1, 1989; amended effective August 1, 1994: April 1, 
2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-12. Public recreational use. The public's right to use the islands 
and beds all land and water below the ordinary high watermark of navigable 
streams and waters for nondestructive, recreational purposes is net preAibited 
allowed except as otherwise provided by these rules. 

History: Effective November 1, 1989; amended effective April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-13. Vehicular access. The use of motorized vehicles etAer tAan 
beats on land below the ordinary high watermark is authorized in ceAjunctien 
with the use of navigable waters fer transportation or recreation, or as reasonably 
necessary fer activities allowed pursuant to these rules. water bodies is prohibited. 
except: 

1.:. When on government-established trails that have been permitted by the 
state engineer: 

2. When on sovereign land areas immediately adjacent to the Kimball 
Bottoms off-road riding area located in the south half of sections 23 and 
24 and the north half of sections 25 and 26, all in township 137 north, 
range 80 west. Burleigh County: 

~ When on state-designated off-road use areas, provided the area is 
managed and supervised by a government entity, the government 
entity has developed a management plan for the off-road area that 
must be submitted to the state engineer. and the managing government 
entity has obtained a sovereign land permit for off-road use in the 
designated area: 

4. To cross a stream by use of a ford. bridge. culvert. or similar structure 
provided the crossing is in the most direct manner possible: 
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5. To launch or load a boat. canoe. or other watercraft in the most direct 
manner possible: 

6. To access and operate on the frozen surfaces of any navigable water. 
provided the crossing of sovereign land is in the most direct manner 
possible: 

7. To access private land that has no other reasonable access point. 
provided that access across sovereign land is in the most direct manner 
possible: 

8. By disabled persons who possess a totally or permanently disabled 
person's fishing license or shoot from vehicle permit: 

9. When operation is necessary as part of a permitted activity or project: 

10. By the riparian owner or the riparian owner's lessee on land below the 
ordinary high watermark that is adjacent to the riparian owner's property. 
provided it does not negatively affect public use or value: and 

11 . When being used by government personnel in the performance of their 
duties. 

This section does not authorize use of property above the ordinary high watermark 
but does autl'lorize tl'le use of trails establisl'led by a government agency, sucl'l 
as tl'lose establisl'led ror snowmobiles, wl'lich are located below tl'le ordinary high 
watermark. 

History: Effective November 1, 1989; amended effective August 1, 1994: April1. 
2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-14. Cancellation by the state engineer. The state engineer 
may cancel any authorization granted pursuant to these rules, including projects 
authorized by sections 89-10-01-10 and 89-10-01-19, iftl'le grantee fails to comply 
with any term or condition of the authorization or tl'lis article. Cancellation does not 
release the grantee from any liability. 

History: Effective November 1, 1989; amended effective August 1, 1994: April 1. 
2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 
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89-10-01-21. Organized group activities. Organized group activities 
that are publicly advertised or are attended by more than twenty-five persons are 
prohibited without a permit issued by the state engineer. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-22. Pets. Pets may not be permitted to run unattended on 
sovereign land in and around the Missouri River between the railroad bridge near 
the south border of Fort Lincoln state park (approximately river mile marker 1.31 0) 
and the interstate 94 bridge (approximately river mile marker 1.315.4). Pets in this 
corridor of the Missouri River must be in the immediate control of their owner. A 
pet's solid waste must be disposed of properly. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-23. Camping. Camping for longer than ten consecutive days in 
the same vicinity or leaving a campsite unattended for more than twenty-four hours 
is prohibited on any state sovereign land area. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-24. Hunting. fishing. and trapping. All sovereign land areas are 
open for public hunting. fishing. and trapping. except as provided in other rules and 
regulations or laws. or as posted at public entry points. Posting sovereign land with 
signage by anyone other than the state engineer is prohibited without a sovereign 
land permit. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-25. Unattended watercraft. Watercraft may not be left 
unattended on or moored to sovereign land for more than twenty-four hours 
except: 

1... When moored to privately owned docks: 

2. When moored to private property above the ordinary high watermark 
with a rope. chain. or other type of restraint that does not cause 
unreasonable interference with navigation or the public's use of land 
below the ordinary high watermark: or 
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~ By riparian owners on land below the ordinary high watermark. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-26. Removal of public property. Trees. shrubs. vines. plants. 
soil. gravel. fill. rocks. fossils. sod. water. firewood. posts. poles. or other public 
property may not be removed from sovereign land without a permit issued by 
the state engineer. except that firewood may be removed under certain stated 
conditions from designated firewood cutting plots. and the riparian owner or the 
riparian owner's lessee may hay or graze land below the ordinary high watermark. 
unless prohibited in writing by the state engineer. Commercial cutting of firewood 
is prohibited on all sovereign land. Gathering of downed wood for campfires is 
permitted. Removal of property from sovereign land by permit shall only be in 
a manner. limit. and condition specified by the permit. Berries and fruit may be 
picked for noncommercial use. unless prohibited by posted notice. Property may 
not be destroyed or defaced. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-27. Cultural or historical resources. Artifacts. or any other 
cultural or historical resources. occurring on sovereign land may not be disturbed 
or destroyed without formal written approval from the state historical society. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-28. Disposal of waste. The disposal of refuse. rubbish. bottles. 
cans. or other waste materials is prohibited except in garbage containers where 
provided. Abandonment of vehicles or other personal property is prohibited. 
Holding tanks of campers or boats may not be dumped on sovereign land. Glass 
containers are prohibited on sovereign land. 

History: Effective April 1. 2008. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 
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CHAPTER 89-11-01 

89-11-01-01. Definitions. As used in this chapter, unless the context or 
subject matter otherwise requires: 

1. "Livestock producer" means an individual who produces livestock or 
operates a dairy farm, who normally devotes the major portion of 
the individual's time to the activities of farming or ranching, and who. 
normally receives not less than fifty percent of the individual's annual 
gross income from farming or ranching. 

2. "Water supply project" includes construction of nev.· wells; construction 
of dugouts or stock dams that are spring-fed or ha\'e a high water table, 
pipelines, and rural water system connections; and the development 
of springs the necessary components. and the installation. to transfer 
water from the water source to the drought-affected livestock. 

History: Effective July 1, 1992: amended effective April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 

89-11-01-02. Drought declaration required. No funds may be disbursed 
for any water supply project unless the county in which the water supply project is 
to be located is a county or is adjacent to a county that has been declared by the 
governor to be a drought disaster area for purposes of this program, or a drought 
disaster area under a drought declaration that has not been rescinded. The state 
water commission will determine a beginning and end date of the program. 

History: Effective July 1, 1992: amended effective April1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 

89-11-01-03. Applicant eligibility. 

1. The applicant must be a livestock producer with livestock water supply 
problems caused by drought. 

2. The applicant must first apply for water cost-share assistance from the 
United States department of agriculture farm service agency formerly 
known as the agricultural stabilization conservation sef'i·ice and must 
have been denied such cost-share assistance. 

History: Effective July 1, 1992; amended effective August 27, 2002: April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 

89-11-01-04. Funding- Priority- Eligible items. 
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1. The state water commission shall provide funds for the program to the 
extent funding is available. Priority will be based on earliest date of 
application. 

2. Cost-share assistance may only be used for water supply projects which 
will provide a long term immediate solution to a drought-related water 
supply shortage. 

3. All wells drilled with funds provided pursuant to this program must be 
drilled by a North Dakota certified water well contractor. 

4. Eligible items include new water wells. rural water system connections. 
pipeline extensions. pasture taps. pumps. generators. electrical and 
solar hookups. and stock water tanks and labor. materials. and 
equipment rentals for work completed by the producer. 

~ The applicant may receive up to fifty percent of the eligible costs of the 
project, but no more than three thousand five hundred dollars per project 
with a limit of three projects per applicant. 

History: Effective July 1, 1992; amended effective January 1, 1993; August 27, 
2002: April 1, 2008. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 

89-11-01-05. Noneligible items. The following projects are not eligible 
for funding from the drought disaster livestock water supply project assistance 
program. 

1. A rehabilitation of an existing well. 

2. A water supply project on federal 6f land. state land. or land outside 
North Dakota. 

3. A dry hole drilled in an attempt to construct a water well or to locate a 
water source. 

4. A water supply project started without prior approval of the state 
engineer. 

5:- The construction of stock dams or dugouts dependent upon runoff. 

&. 5. Projects that require repair as a result of due to damage or failure to 
provide maintenance to an existing water source. 

History: Effective July 1, 1992; amended effective January 1, 1993; August 27, 
2002; July 21, 2006: April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 
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89-11-01-06. Application procedure. 

1. Requests for assistance must be on a form provided by the state water 
commission and must include: 

a. Written proof the applicant applied for cost-share assistance from 
the United States department of agriculture farm service agency 
formerly kfiOWfl as the agricultural stabilizatiofl coAservatioA 
service and was denied such assistance including the reason for 
the denial. 

b. An area map indicating the location of the proposed water supply 
project. 

c. An estimate of the costs of the proposed water supply project. 

d. Verification by the applicant that the applicant is a livestock 
producer. 

2. The state engineer shall review applications and apprmre or deAy 
them acknowledge their receipt. The state engineer shall, within the 
limits of available funding, provide assistance to those persons whose 
applications are approved. The applicant must agree to: 

a. Complete the project within one hundred eighty days of receiving 
notification of approval of funding of the water supply project. The 
state engineer may grant an extension of time if a written request 
is submitted and just cause for an extension is provided. 

b. Provide receipt of actual expenditures or an affidavit of work 
completed if work is done by the applicant, or both, if applicable. 

c. Grant to the state water commission or anyone authorized by the 
state water commission the right to enter upon the land to inspect 
the completed water supply project after giving reasonable notice 
to the applicant. 

d. Indemnify and hold harmless the state of North Dakota and the 
state water commission, its officers, agents, employees, and 
members, from all claims, suits, or actions of whatsoever nature 
resulting from or arising out of the activities of the applicant or 
applicant's agents or employees under this agreement. 

3. Application forms may be obtained by contacting: 

North Dakota State Water Commission 
900 East Boulevard 
Bismarck, NO 58505 
(701) 328-2750 
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www.swc.nd.gov 

History: Effective July 1, 1992; amended effective August 27, 2002; July 21, 2006;. 
April 1. 2008. 
General Authority: NDCC 28-32-02, 61-03-13, 61-34-03 
Law Implemented: NDCC 61-34-02 
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