ith over two million Ameri-

cans incarcerated, the book-re-

striction regulations within the

United States carceral system
represent the largest book ban policy in the Unit-
ed States.

'The reality of book banning in American pris-
ons is systematic and comprehensive. State and
federal prison authorities censor content with lit-
tle oversight or public scrutiny. Often the ultimate
decision-maker about a person’s right to read is
housed in the prison mailroom.

Books in American prisons can be banned on
vague grounds, with authorities striking titles and
authors believed to be detrimental to “rehabilita-
tion” or somehow supportive of criminal behavior.
Such grounds are so arbitrary and so broad that
they often operate as sweeping bans. Literature
on civil rights and landmark works rightly critical
of the American incarceration system—titles like
The New Jim Crow and Race Matters—are often
subject to bans.

And increasingly, prisons are limiting incarcer-
ated people’s abilities to order books directly, ar-
guing that such book deliveries represent a secu-
rity threat. As a result, thousands of incarcerated
people across the country are seeing their access
to books dramatically restricted, regardless of the
books’ content.

'This phenomenon presents a particular chal-
lenge when it comes to reporting and analysis.
There is very little public visibility into how these
policies are considered, adopted, implemented
and reviewed. As such, advocates for access to lit-
erature in prisons must often review a disparate
set of state, county, and even individual facili-
ty-level practices, with varying degrees of public
accessibility or transparency, to gain even a partial
view of how book banning procedures play out on
a national level.

To highlight this issue of prison book cen-
sorship, PEN America has produced this issue
briefer outlining the troubled state of the right
to read in U.S. prisons. The right to read is one
that implicates our fundamental human and con-
stitutional right. Research clearly indicates that
access to literature reduces recidivism and better
prepares individuals to thrive when they return to
free society. Meaningful access to literature is es-
sential for incarcerated people, where the written
word is a rare source of information, education,
and recreation, and a window to the wider world.

The goal of this briefer is not to demonize
prison officials or to belittle legitimate security
concerns. It does aim to demonstrate, however,
that the book restrictions in American prisons
are often arbitrary, overbroad, opaque, subject to
little meaningful review, and overly dismissive of
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incarcerated people’s right to access literature be-
hind bars. The result is a book banning system
that fails incarcerated people, and fails to live up
to our democratic and Constitutional ideals. As
both a practical and a moral matter, it is time to
re-evaluate the state of the right to read within
American prisons.

Definitions

This briefer uses the term “prison officials”
or “prison authorities” to refer broadly to state,
county, and federal officials involved in promul-
gating book restriction policies. Such authorities
are often officials within the state departments
of corrections, and our use of this term includes
ground-level corrections officers.

We use the term “prison” to refer broadly to
various sites of detention and incarceration. This
includes prisons, jails, or other sites related to our
criminal justice system which are used to house
individuals either awaiting disposition of crimi-
nal charges or those who in the post-conviction
stage. While this document briefly touches upon
jails specifically, a full review of the differences
in access to literature between jails and prisons is
beyond the scope of this paper, and PEN America
expects that jails in particular may be subject to
additional pressures against the right to read that
are not enumerated here.

We use the terms “incarcerated person” and
“incarcerated people,” to refer to those affected
by these censorship limitations.! Note that people
who have not been convicted of a crime but none-
theless held in jail or other pre-trial detention sites
are also likely to be affected by these policies.

Literature Locked Up: How Prison Book Restriction Policies Constitute the Nation’s Largest Book Ban
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Section |
Content Based Bans

hile the specific rules vary from
state to state, prison officials
generally have broad latitude to
ban books based on their con-
tent, including the prerogative to develop their
own rationales for why a book should be blocked.
'They usually do so on one of several grounds:?
* Sexual content. nudity, or obscenity
* Depictions of violence or language perceived
to encourage it
* Depictions of criminal activity or language
perceived to encourage it
* Depictions of escape or language perceived
to encourage it
* Encouragement of “group disruption” or an-
ti-authority attitudes or actions
* Racial animus or language perceived to en-
courage hatred
For purposes of this brief, we refer to these types of
bans as content-based. While all these categories
may encompass areas of legitimate concern, they
can be—and in practice often are—construed so
broadly that they essentially serve as convenient
justifications for arbitrary bans. Further, prison
officials are allowed to block books even outside
these categories so long as the text is “detrimental
to the security, good order, rehabilitation, or dis-
cipline of the institution.”* This type of provision
grants officials substantial leeway.
One of the nation’s foremost jurists, Supreme

Court Justice Thurgood Marshall, explained how
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these officials are likely to interpret such broad di-
rectives in a 1977 dissenting opinion:
“A warden seldom will find himself subject
to public criticism or dismissal because he
needlessly repressed free speech; indeed,
neither the public nor the warden will have
any way of knowing when repression was
unnecessary. But a warden's job can be
jeopardized and public criticism is sure to
come should disorder occur. Consequently,
prison officials inevitably will err on the side
of too little freedom.” *
'This is not merely a hypothetical concern. Groups
that exist to provide books to incarcerated people
have noted that “With enough time and ingenu-
ity, prison officials and their lawyers can usually
imagine some way in which some aspect of a par-
ticular written work might conceivably have some
marginal effect on prison order or security.””

'The results have been wide-ranging, from per-
verse to absurd to constitutionally troubling, with
bans being applied in ways that defy logic. As just
a few specific examples:

* Texas has banned books by Pulitzer Prize
winners Alice Walker, Robert Penn War-
ren, and John Updike; National Book Award
winners Joyce Carol Oates and Annie Prou-
Ix; Nobel Prize winners Pablo Neruda and
Andre Gide; and even George Orwell and
former Senator Bob Dole.®

* Officials at one prison in Ohio prevented a
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book donation group from sending a biology
textbook to an incarcerated person, labeling
the anatomical drawings as “nudity.” ”

e Arizona has banned “Dragonology: The
Complete Book of Dragons,” “E=MC2:
Simple Physics,” and “Sketching Basics.” ®

* In Tennessee, officials refused to allow the
literary non-profit Books Through Bars to
send a book about the Holocaust to an incar-
cerated person, citing as justification the fact
the book included a photo of the nude bodies
of victims.’?

* Although they later reversed their decision,
officials at a federal prison in Colorado pre-
vented a prisoner from receiving President
Barack Obama’s Memoirs—Dreams from
my Father and The Audacity of Hope—say-
ing the books were “potentially detrimental
to national security.” ' Federal officials have
previously attempted to ban Jewish texts in-
cluding Rabbi Harold Kushner’s When Bad
Things Happen to Good People."

* In New York, one prison attempted to ban
a book of maps of the Moon, claiming the
book could “present risks of escape.” 2

These examples—and there are many, many more
from which to choose—help illustrate the ar-
bitrary and irrational nature of our nation’s ap-
proach to book access in our prisons.

Who Censors?

Prison systems function as a hierarchy, mean-
ing officials at multiple levels can act as censors
and block incarcerated people’s access to books.
It also means that with so many overlapping and
conflicting bans, it’s difficult to get a full account-
ing of just how many titles and authors are banned
in U.S. prisons.

The first type of content-based censorship of-
ten occurs in the prison mailroom or in the pris-
on library—on the individual level. In the prison
mailroom, individual officers are empowered to
decide whether a book will be allowed to reach
its intended recipient, or not. * Often, these indi-
viduals in a position to implement content-specif-
ic book bans do so without formal processes and
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on the basis of their personal beliefs and biases.™
Their decisions may be accompanied by official
explanations or meaningful oversight. Often they
are not.

The second type of censorship occurs at the
prison-wide level. Individual prisons may create
their own institution-specific rules about which
books are allowed. As a result, certain books may
be allowed in one prison and banned in another.

'The third type of censorship occurs at the state-
wide level (or in the case of the federal Bureau of
Prisons, the federal level). State departments of
correction may have a list of banned books, which
often include thousands of banned titles. Such
lists often codify and formalize the practices of
prison mail rooms towards certain books, turning
institution-wide norms into an automatic state-
wide ban. For example:

* 'The state of Texas has an official banned list
of over 10,000 banned books, and public re-
porting has indicated that the list may now
include over 15,000 titles.”® The statewide list
reportedly includes such books as Salman
Rushdie’s Satanic Verses, Alice Walker’s The
Color Purple, and books on the Civil Rights
Movement."

* Florida has a list of over 20,000 banned
books. The nonprofit organization Books
to Prisoners has noted that this list includes
“Klingon dictionaries [and] a coloring book
about chickens.” "

» Kansas has had a list of over 7,000 banned
books, including “self-help books,” as well as
“bestselling literary works, such as Marga-
ret Atwood’s The Handmaid’s Tale.” ** After
the Human Rights Defense Center obtained
and published the list in May 2019, the act-
ing secretary at the Kansas Department of
Corrections announced that he would abol-
ish the list and replace it with a new policy
for reviewing obscene materials.

Only a minority of states have made their pris-
on banned book lists available.?* And even those
states normally only disclose their lists as the result
of Freedom of Information Act (FOIA) requests

from journalists or advocacy groups — requests for
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which they are legally obligated to respond. The
public is not updated when lists are updated or
altered, meaning that the publicly-available ver-
sions of these lists are mere snapshots in a time-
line of censorship.

Even FOIA requests may fail to illuminate the
tull scope of a prison’s book banning practices.
Prison officials may fail to fill out official notifi-
cations that the book has been rejected, or claim
that such official notifications are “inmate proper-
ty” and thus cannot legally be disclosed to others. *!

'The fact that there is so little visibility into the
book banning practices of our prisons means that
there are likely even more outrageous restrictions
than those catalogued here, but without any for-
mal disclosure or notification, the public is most-
ly unaware. To this day, even the most dedicated
advocates for book access in American prisons
have only limited visibility into which books are

blocked and which are allowed.

Literature on Civil Rights
Often Arbitrarily Banned

Perhaps most controversially, prisons systems
frequently place bans on literature that discuss-
es civil rights, historical abuses within America’s
prisons, or criticisms of the prison system itself,
often on the grounds that such titles advocate dis-
ruption of the prison’s social order.

As former Wall Street Journal reporter Dan
Slater—whose own book, a cautionary tale about
two young men who fell into a life of crime, is
banned in Texas prisons—wrote in 2016, “Books
that are critical of the prison system . . . tend to
fare poorly, even if written by Nobel Prize nom-
inees, such as Sister Helen Prejean or Harvard
Law School professors like Charles Ogletree.” 2

The categories of banned content seem to say
much more about the implicit—or explicit—Dbi-
ases that go into these decisions than they say
about prison safety. Texas’ banned list, for ex-
ample, includes books that were banned for their
“racial content” #and even “deviant criminal
sexual behavior.” In 2011, the non-profit Texas
Civil Rights Project documented how the Texas
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Department of Criminal justice even used cen-
sorship abbreviations of “M/H” and “W/H” to
mark when books depicted homosexual activity,
for use in evaluating whether the book would be
allowed.** In 2019, New Hampshire reportedly
banned Coming Out of the Concrete Closets, a
survey on the experiences of LGBTQ4+ incarcer-
ated people, because the text depicts “unlawful
sexual practice.” %

Even apparently neutral rationales are often
employed in ways that raise the clear specter of ra-
cial discrimination. Author Dan Slater writes that
Texas’ ban against books that encourage anti-au-
thority behavior such as prison strikes, for exam-
ple, “permits the prison to ban pretty much any
book about civil rights that uses the word ‘nigger.’
Tragically, it has been used repeatedly for just that
purpose.” %

One prominent—and recent—example of such
a ban involves the book 7he New Jim Crow by civ-
il rights lawyer Michelle Alexander. 7he New Jim
Crow examines the phenomenon of mass incar-
ceration and argues that our incarceration practic-
es represent a continuation of our country’s racist
policies of the past. After its release, the book was
banned in prisons in North Carolina, Florida,
Michigan, and New Jersey.

Jarrett Adams, a criminal and civil rights at-
torney who himself was formerly incarcerated af-
ter being wrongfully convicted at 17, expressed to
PEN America the importance of access to these
types of books specifically: “Those books tell peo-
ple who are incarcerated not to give up. I would
not be where I am today if it weren't for having
been able to read certain books that addressed
systemic racism and mass incarceration.” ® And
yet, books about racism, injustice, and civil rights
have frequently been subject to bans across the
country. As a set of recent examples:

In May 2019, public reporting revealed that the
Arizona Department of Corrections had banned
Chokehold: Policing Black Men, a book on racial
injustice in the criminal justice system, written by
Georgetown Law School professor Paul Butler.?’

Also in May 2019, the non-profit Human
Rights Defense Center obtained a list of titles
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banned from New Hampshire state prisons, as
well as the rationale for their bans.*® As outlined
above, the ban included a book on LGBTQ+ in-
carcerated people, as well as titles such as:

* Prison Nation, a book examining the pris-
on-industrial complex, banned for “security
threat group/white supremacy.”

* The Factory: A Journey Through the Prison
Industrial Complex, about a formerly incar-
cerated person’s time behind bars and the
school-to-prison pipeline, banned for “en-
courag[ing] activities that may lead to group
disruption.” *!

* Blood in the Water, a Pulitzer Prize-winning
book about the Attica uprising, banned for
“security concerns-encouragling] group dis-
ruption.

In June 2019, the ACLU and the Thurgood
Marshall Center at Howard University asked
Michigan’s Department of Corrections to re-
move the book “Black Skin, White Masks,” from
the critical race theorist Frantz Fanon, from its
banned list. The book has been barred from state
libraries since 2000, with officials alleging it “ad-
vocates racial supremacy.” *

In January 2019, Illinois corrections officials
pulled some 200 books from bookshelves at Dan-
ville Correctional Center, many that addressed
issues of racism or diversity. The books—which
had been available through a University of Illinois
program—included titles such as Race Matters by
Cornell West, Colored People: A Memoir by Henry
Louis Gates, Jr., and My Daddy Is in Jail, a chil-
dren’s book.** One prison official reportedly said
that the “racial stuft” within the books was the
reason for their removal.** Public outcry forced
the prison to return the books to its library and
led the state corrections department to make—in
its own words—*“long overdue” revisions to its re-
view procedures.®

Such arbitrary policies may contribute to a
sense of alienation among incarcerated people,
who receive the message that critical information
is being deliberately kept from them. The quote
from one formerly incarcerated person in Michi-

gan, who ordered 7he New Jim Crow only to find
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that the prison’s mailroom staft had prevented
him from receiving the book due to its “racial
content,” is illustrative: “I feel like the reason why
they tried to reject it is because they didn’t want
me to have that kind of knowledge.” 3

The Review Process and
Rubber-Stamp Censorship

Book-banning decisions are rarely reviewed
and, when they are reviewed, commonly rub-
ber-stamped by other corrections officials.

'The U.S. Supreme Court has established that
prisons must offer an administrative appeals pro-
cess where the reviewer was not involved in the
original censorship decision.’” But there is no re-
quirement that this reviewer be independent of
the prison system, nor are there any other mean-
ingful criteria regarding the reviewer’s qualifica-
tions. 'The result is a review system that fails to
operate as a serious check on prison censorship.

Some states appoint review officers, normal-
ly department of corrections officials, to review
their colleagues” decisions.*® Others have created
review committees, which are commonly staffed
primarily or exclusively by career corrections of-
ficers.®

Paul Wright, the executive director of the Hu-
man Rights Defense Center—an organization
which has geared much of its mission around
fighting prison book bans—shared with PEN
America his concerns about prison review com-
mittees. “These groups are not anything like what
a normal person would understand to be a review
body for censorship—that this is any kind of body
composed of independent people who are versed
in literature and constitutional law.”*° The result
is that these committees are far more likely to up-
hold the censor’s decision than to reverse it.

In Florida, for example, the Human Rights
Defense Center has noted that the state’s Liter-
ature Review Committee upholds approximately
75 percent of censorship decisions—this, in a state
with over 20,000 banned books.* The committee,
Wiright says, often ignores or downplays a book’s
overall significance. “They often don’t review the
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whole book. The mailroom censor will just send
them a photo-copy of the ‘offending page’. So
they are not looking at these books in any over-
all context.”*? Another set of statistics comes from
Texas, with its own 10,000+ banned books list:
in 2018, only 187 out of the 1,378 books submit-
ted for review were approved, for an appeal rate of
13.57%.%

It is important to acknowledge that a literature
review committee’s appeal rate only tells one part
of the story: a state with more rational policies to-
wards censorship, for example, may have a lower
appeal rate during review. As well, the rate of suc-
cessful internal appeals reveals nothing about the
road-blocks that incarcerated people may have to
surmount in order to file a successful appeal in
the first place. But, Michelle Dillon, the Public
Records Manager for the Human Rights Defense
Center, notes that one clear red flag is the fact that
some states have “a low rate of [book] approval by
a publication review committee combined with an
extraordinarily high number of books in total that
appear on the list—that says that something has
gone wrong.”**

Florida’s Literature Review Committee also
serves to exemplify how little we know about
these review bodies. The Tallahassee Democrat,
reporting on Florida’s book banning practices this
August, concluded “It was unclear who serves and
how many members are on the committee. The
DOC did not answer inquiries about the com-
mittee from the Tullahassee Democrat.”*

Even when prison review procedures include
reviewers with a background in library studies,
for instance, that is no guarantee that the review
mechanism will operate as a substantial check
on prison censorship. Dillon, who also served as
the former program coordinator for the Books to
Prisoners book-donation organization in Seattle,
shares the example of Washington state’s com-
mittee as a better-than average-but still flawed
review model.

“It has two department of corrections people
[on the Committee], but also one prison librarian.

'The prison library system in Washington operates
independently of the DOC, as it is headed by the
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secretary of state. The downside is,” she continues,
“since it is always two-to-one, the librarian will
always get out-voted. It’s better than average, the
best [review] system I know of . . . but it’s still not
a good system.”*¢

'The decisions of these review bodies are also
opaque. To PEN America’s knowledge, only two
states—Washington and Pennsylvania—have re-
view committees that offer the results of their re-
views online for public awareness and oversight.*

Prison literature review systems may vary
widely in their composition and attitude towards
book accessibility, but overall, the internal review
system for these book bans fails to operate as any
significant check on overbroad censorship.
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Content—Neutral Bans

n recent years, with the stated aim of

blocking contraband from entering pris-

ons, many states and the federal prison sys-

tem have attempted to dramatically restrict
book deliveries to incarcerated people or shut
down such deliveries entirely. Such policies are
often implemented as part of a “Secure Vendor”
program, by which the prison allows incarcerat-
ed people to purchase packages only from cer-
tain pre-approved vendors.

Because these restrictions are based not on
the content of certain books but instead aimed
at restricting books-as-packages, PEN America
considers them to be content-neutral bans on
books. Such content-neutral bans are actually
far more damaging to incarcerated people’s right
to read than content-specific bans. In particular:

* Incarcerated people are forced to pay for ev-
ery book that they receive directly, instead
of receiving free books from book-access
organizations, friends, or family. The costs
for these books can be difficult or even pro-
hibitive for the average incarcerated person
to pay.

* Restrictions that prevent friends or family
from sending books to incarcerated people
cut off an important emotional connection
between those incarcerated and those who
care about them.

* Organizations that supply books to incar-
cerated people—such as Books Through

Bars or Books to Prisoners—play a vital

SECTION Il: CONTENT—BASED BANS

role in the overall access to literature for in-
carcerated people around the country. Cut-
ting off incarcerated people’s access to such
organizations has an immediate, tangible,
and damaging effect on their right to read.

* Forcing incarcerated people to buy books
from pre-approved vendors gives these ven-
dors a monopoly over an entire population;
such vendors can get away with charging
above-market prices because their supposed
customers have no other choice.*

Such content-neutral restriction policies appear

to be getting worse in recent years according to

David Fathi, head of the National Prison Project

at the American Civil Liberties Union (ACLU):
"Publisher-only or vendor-only rules have
existed for at least 20 years in some systems.
But what seems to be occurring—and this
is my intuitive sense as someone who pays
attention to this—is that were seeing more
restrictive versions of those rules today. So,
it might have been [in the past] that you had
to order a book directly from a publisher or
bookstore. Now we are seeing rules that say
‘here’s the one approved vendor, and if that
vendor doesn’t have the book you want, too
bad.” What seems to be new--and what is now
proliferating--are these more restrictive rules
that not only say it has to be directly from
a vendor, but that it has to be the specific
vendor([s] the officials have chosen."

Over the past several years, there has been a new
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wave of attempted content-neutral book restric-
tion policies across the country. Examples of such
content-neutral bans, either attempted or fully
implemented, within the past two years alone in-
clude:

New York: In December 2017, the New York
State Department of Corrections and Communi-
ty Supervision rolled out Directive 4911A, which
declared that incarcerated people could receive
books only from five (later six) pre-approved ven-
dors.*

'The nonprofit Books Through Bars examined
the catalogue offerings of the first five pre-ap-
proved vendors under this initiative. They found
that the entire catalog included:“five romance
novels, fourteen bibles and other religious texts,
twenty-four drawing or coloring books, twen-
ty-one puzzle books, eleven guitar, chess, and
how-to books, one dictionary, and one thesau-
rus.”!

Directive 4911A was a pilot program, affect-
ing approximately 4,000 peoples in three upstate
New York prisons. If the directive had been ex-
panded to include the entire state, these book re-
strictions would have affected more than 46,000
people.?After public outcry, New York Governor
Andrew Cuomo suspended the directive in Janu-
ary 2018.

The Federal Prison System: In 2018, two
separate federal prisons—with over 1,000 people
each—unveiled a policy preventing incarcerated
people from receiving any books from outside
sources, including publishers, bookstores, online
retailers, book clubs, or friends and family. Under
the policy, people incarcerated at these facilities
would also be required to pay a 30 percent mark-
up when ordering a book, in addition to shipping
costs. ** Public outery led federal officials to re-
scind the policy in May of that year.” Prior to the
policy’s suspension, a third federal facility in Flor-
ida, holding over 7,000 people, had reportedly in-
tended to implement the same policy.*®

Ohio: Throughout much of 2018 and 2019,
at least eight state prisons in Ohio refused to ac-
cept any used or damaged books into the facility.
Ohio has one of the largest state prison systems
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in the nation, incarcerating approximately 50,000
people.”” These restrictions occurred despite the
presence of a state-wide policy that allowed for
book-donation groups to send such materials.
After public reporting in 2019 elevated the issue,
Ohio’s Department of Rehabilitation and Cor-
rections stated that it would set up a new policy
that would allow book donation groups—though
not family or friends—to again be allowed to send
used books.*®

Pennsylvania: In September 2018, the Penn-
sylvania Department of Corrections announced
that people incarcerated in state prisons would
no longer be allowed to directly receive physical
books from any outside source.” Instead, the state
system was switching to e-books, meaning that
incarcerated people must instead purchase a dig-
ital tablet from prison telecommunications com-
pany GTL.%

One tablet costs $149, not including tax, al-
though incarcerated people in Pennsylvania may
make as little as 19 cents an hour for their work.*!
GTL offers only approximately 8,500 titles. This
includes public-domain works such as Moby Dick
and The Federalist Papers, which are digitally
available for free through Project Gutenburg, but
for which people using GTLs tablets must pay.
One reviewer of GTLs catalogue noted that "7he
Autobiography of Malcolm X didn't make the cut,
though 7he Autobiography of Tony Bennett did.
Anne Frank's 7he Diary of a Young Girl isn't avail-
able, but interested parties can download Diary of
a South Beach Party Girl” After sustained public
concern, officials revised the policy and allowed
book orders to resume, through a centralized se-
curity processing center.®’

Maryland: In May 2018, the Washington Post
reported that Maryland prison officials had im-
posed a new policy prohibiting people in prison
from directly receiving books from any source
other than two prison-approved vendors.®* Such
policies would have affected approximately 18,000
people.®

The ACLU, reviewing the offerings of the
vendors, found that books absent from their cat-

alogues included 70 Kill a Mockingbird by Harper
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Lee, I Know Why the Caged Bird Sings by Maya
Angelou, the Harry Potter series, and the com-
plete works of Langston Hughes and Martin
Luther King, Jr.¢ After public outcry, the policy
was rescinded in June 2018, with the State Pub-
lic Safety and Correctional Services Secretary
declaring that “The department strongly believes
it can continue prioritizing the safety and securi-
ty of its correctional facilities while fostering the
rehabilitative component of corrections through
literature.” ¢

Washington State: In March 2019, Washing-
ton state’s department of corrections quietly im-
plemented a new policy banning used publications
within state prisons, with only three narrowly
enumerated exceptions. After public outcry, the
policy was rescinded the next month.®® The policy
would have affected almost 17,000 people.®’

Georgia: In May, the sherift of Chatham
County imposed a new policy for its detention
center that not only banned people from receiving
books directly, but also removed the books that
people already possessed.”” The only remaining
books available are through the center’s book cart,
which appears to contain only a few dozen titles
at any given time.”* After a letter from the ACLU,
Chatham County authorities reportedly rolled
back the policy.”

It is important—and encouraging—to note
that public outcry has been successful in pushing
prison officials to revise or revoke these programs.
David Fathi of the ACLU notes that public re-
sponse is “enormously useful. Prisons and jails get
away with a lot of what they do just because peo-
ple aren’t watching. These are closed institutions,
and they house politically powerless and unpopu-
lar people. So when you can get public attention,
the prison system is often exposed as a paper tiger.
Not every time, but often enough.””?

Still, programs like these exist in other states,”
and the trend whereby prison officials attempt to
roll out such content-neutral book bans continues.
Additionally, while public outcry may be effec-
tive, it may take months or even years for the gen-
eral public to even learn about a new prison policy
that restricts access to books. Formal procedures,
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when implemented, tend to go into effect with a
great deal of secrecy. Packages may be returned
without explanation as prisons change their pol-
icies without providing notice.”” And particularly
in states without meaningful disclosure or review
requirements, many bans may go entirely unno-
ticed.

In short, we cannot rely on public outcry alone
to roll back the restrictions that prison officials are
increasingly implementing. We need action from
our elected and appointed officials, and a shift to-
wards book access policies that explicitly incorpo-
rate incarcerated people’s access to literature as a
primary goal.

The Rationale for

Content-Neutral Bans

Prison authorities commonly invoke security
concerns as the rationale for these book restric-
tions, arguing that books can be used to smug-
gle contraband into the prison. Supposedly, these
concerns have grown because certain types of
newly-popular drugs—most notably suboxone
and synthetic marijuana—can reportedly be
smuggled within or through the pages of a book.

But authorities have offered very little evidence
that this problem is widespread enough to war-
rant such a restrictive response. In Washington
state, for example, prison officials attempted to
justify their new restrictions—which would have
affected approximately 17,000 people—by citing
17 incidents of contraband involving books with-
in the Washington prison system.”® In his memo
revoking the directive, however, Assistant Secre-
tary of Prisons Rob Herzog admitted, “Concerns
about contraband introduction led me to issue
the original directive. After conducting further
review, the data does not support continuing the
restriction on donated used books.”””

Through an inquiry from the Seattle Times, it
was revealed that prison officials had primarily
gathered this data by conducting an internal da-
tabase search with keywords such as “book” and
“contraband.””® Among these 17 incidents were:

* An incident report where an inmate was
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“booked” for possessing “contraband”;

* An incident report where an Officer “Book-
er” discovered “contraband”;

¢ An incident report where an inmate reported
finding a shank lying on a bookshelf.

Of the 17 incidents, the Seattle Times conclud-
ed, “a dozen of those instances actually had noth-
ing to do with books.” In fact, only three of the 17
reported instances actually involved the discovery
of contraband in books, and zero of these instanc-
es indicated that the books were used to actually
smuggle contraband inside the prison.*

In New York, after the state rolled out its pilot
initiative to restrict books, a Department of Cor-
rections and Community Supervision spokesper-
son acknowledged that the Department did not
keep statistics on contraband found in books, and
pointed more generally to a recent observed in-
crease in package-room contraband to justify the
directive.® In Maryland, officials justified their
intended vendor-only restrictions by claiming
that investigators had uncovered 660 strips of su-
boxone in 44 incidents since 2015.% The former-
ly-incarcerated writer Reginald Dwayne Betts, a
Maryland native, responded to these justifications
by saying “They’re using a nuclear weapon instead
of a scalpel to deal with their security issue.”®3

In Pennsylvania, state officials had justified the
switch to costly and catalogue-specific e-read-
ers by arguing that the policies were necessary
to prevent contraband from entering its facili-
ties. But when the DOC published examples of
contraband drugs they had intercepted in letters
and books,?* noted Jodi Lincoln of the book-do-
nation organization Book ‘Em, “none of [them]
came from free book organizations.” While it is
important to protect staff and inmates from ex-
posure to contraband, Lincoln argued, “the DOC
is purposefully exaggerating the risk to push their
draconian policies.” ¥

Prison advocates have consistently argued that
a focus on package-screening processes—such
as hiring, training, and oversight for mail-room
screeners—would be far more effective in block-
ing contraband, without the need to infringe on
the right to read for an entire population of incar-
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cerated people.®® The security rationale for these
sweeping bans further strains credulity when it
comes to blocking incarcerated people from or-
dering books from commercial booksellers like
Amazon. While there have been a few reported
cases of people impersonating commercial ven-
dors or of slipping contraband into book packages
from such vendors, they appear to be very few and
far between.” David Fathi of the ACLU says,
“The allegation that massive amounts of drugs are
being smuggled in through books sent by Ama-
zon or Barnes and Noble, and that’s why [prisons]
have to limit you to a specific vendor” represents
“the idiocy du jour” of prison policies towards
book access.®®

Without public visibility, prison officials have
broad discretion to invoke “security” and “contra-
band” in ways that may have little bearing on re-
ality. Prison officials certainly have an obligation
to ensure the safety of everyone in their facilities.
However, the general public must evaluate these
security claims with a critical eye, when these
claims are used to degrade the right of access to
literature for thousands of Americans.

Prison Libraries: Not an
Answer on Their Own

Corrections officials may respond to criticisms
over their content-neutral book bans by noting
that these bans only affect packages sent directly
to incarcerated people and not the content of pris-
on libraries.”

However, the nation’s prison libraries are un-
der-funded, under-resourced, under-staffed, and
under-stocked. On their own, our prison libraries
are insufficient to address the incarcerated popu-
lation’s need for access to literature.

Deborah Caldwell-Stone, Interim Director
of the American Library Association’s Office for
Intellectual Freedom, described to PEN Ameri-
ca that “This is an observation I've made drawing
from 18 years of this work: Prison libraries lack
resources and institutional support, and are sub-
ject to arbitrary censorship at the drop of a hat.”*°
James LaRue, the former Director of the Office
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for Intellectual Freedom, offered similar com-
ments, noting: “There is no consistent funding
mechanism to ensure anything like parity across
various prison libraries. It comes down to how
amenable the administration is and how persua-
sive the librarian is. It is a battle every minute . . .
libraries are not a priority for prisons.” !

The American Library Association has a rec-
ommended set of standards for adult correction-
al institutions.”? They suggest a minimum of 15
books per person, or at least 5,000 titles for small-
er institutions.”” In 2000, U.S. prison libraries
held only 7 books per prisoner, according to one
estimate.” Since then, with the dramatic increase
in mass incarceration over the past two decades,
it is widely understood that prison library book
acquisitions have fallen even further behind this
standard, although comprehensive data is un-
available.”” As one reporter notes, many of our
nation’s carceral sites “have libraries that are un-
derstocked and outdated. Others might not have
a library at all, or at least not one that’s accessible
to all inmates.”

'This is particularly the case for jails, which are
more likely to hold incarcerated people with short
sentences or pre-trial detainees. Jeanie Austin,
a librarian who has both worked in and studied
library services for people who are incarcerated,
explained to PEN America that “there is a dif-
ference between library services in prisons and
public library services in jails . . . library services
in jails reflect the design of the jails as short-term
facilities. Often, there is no designated space for
recreational library materials in local level jails.” *7

Public librarians inside New York’s infamous
Rikers Island jail complex, for example, circulate
books from a single cart that librarians work to
restock frequently. As one journalist noted, this
means that “With roughly 8,000 inmates spread
out among the complex’s 10 jails, getting your
hands on even one book can feel like finding a
treasure.” 8

While this is grossly insufficient to the scale
of incarcerated peoples’ needs, Austin tells PEN
America that even a single book cart can represent
a “win” for librarians working in jails, writing: “A
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book cart may be measly (believe me, I push one
to around 500 people in the [San Francisco] jails
on a good week), but even a book cart service was
not designed by jail officials and is often the result
of individual libraries (in most instances public li-
braries not employed by the facility) negotiating
with jail officials to make at least some room for
recreational / non-legal materials.” ¥

Prison librarians—like any other librarians in
under-resourced locations—may find themselves
“hustling” for book donations to sufficiently stock
their shelves.'®® Meanwhile, funds for prison li-
braries are often the first to go when state officials
cut budgets. In Illinois, for example, an Illinois
Newsroom investigation found that, in 2017,
the Illinois Department of Corrections (IDOC)
spent a total of $276 on new books. For a system
with 28 facilities, that’s less than ten dollars per
prison.”!

Ilinois Newsroom noted that funding for pris-
on library books had been dropping for years: “The
state prison system spent roughly $750,000 each
year on books in the early 2000s. In 2005, spend-
ing on books dropped to $264,000. In the last five
years, IDOC spent a total of roughly $140,000
on reading materials. That figure represents a 96
percent decrease from what was spent on books
between 2000 and 2005.” 12

As another example, the state of Maryland has
approximately 129,000 books in its libraries, or
approximately 7 books per incarcerated person.'®
The state spends approximately $16,000 per year
for new books — for an incarcerated population of
more than 17,000 people.’** Maryland’s former
head prison librarian has stated that “budget, staff
shortages and the lack of interest and pushback
from the prison authorities made it difficult to
make the library standards more than just a doc-
ument.” 1%

In Georgia, an investigation this year by the
Atlanta Journal-Constitution analyzed the book
catalogues at 12 state prisons. Among their find-
ings: four prisons had less than four books per
person, with the prison library at one prison of-
tering fewer than 2,000 books for approximately
1,000 prisoners.!*® “Years of zero funding for pris-
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on libraries in Georgia and a reliance on dona-
tions to stock the shelves contributed to the poor
state of book availability in the state,” they not-
ed. Their investigation also found that “Although
nearly two-thirds of Georgia inmates are black,
more than half of libraries have no books on Mar-
tin Luther King Jr., and two-thirds of them don’t
have anything on Malcolm X.” 17

'The Journal-Constitution quoted a Department
of Corrections Board Member who said that
books in Georgia prisons were viewed as a luxury,
and that limiting incarcerated people’s access to
books was “a common tactic” among some correc-
tional officials.'®® Finally, the Journal-Constitution
notes that prison libraries only began receiving a
dedicated budget two years ago to replace lost or
deteriorated books.""””

Beyond budget shortfalls and catalogue in-
sufficiencies, incarcerated people often have very
limited access to these libraries.""” “One of our
witnesses for a case against Kansas DOC [De-
partment of Corrections],” Paul Wright recalls,
“was an older gentleman. He testified that he
only had access to the prison library two hours a
week. And because the cell block he was in was
turthest from the library, and because he couldn’t
walk very fast, literally by the time he reached the
prison library, all the materials had been claimed
by someone else. And by the time those people
were done, there was no time left.” 11

Prison officials may roll out book restriction
policies without any corresponding effort to en-
sure library resources meet incarcerated people’s
needs. In Washington, for example, when offi-
cials banned used publications, 7he Seattle Times
noted that the state’s prison library system “did
not have extra funding or a plan to fill the void”
left by the policy. '

Prison libraries play an essential role in ensur-
ing incarcerated people’s access to literature. But
on their own, they are not sufficient to allow in-
carcerated people the right to read. There is no
adequate substitute to ensuring that incarcerated
people have the option to receive books directly
from a diversity of sources.

SECTION Il: CONTENT—BASED BANS
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Section lll

Obstacles to Legal
Challenges

hile incarcerated people have
their constitutional rights re-
stricted, they still have First
Amendment rights that, in theo-
ry, protect their access to literature. '*In practice,
however, federal and state-level legislation has
made it nearly impossible for incarcerated people
to fight book bans on constitutional grounds.
Federal legislation places a series of roadblocks
before incarcerated people who would file First
Amendment claims on their own, while publish-
ers have little incentive to fight for incarcerated
people’s access to their titles. If a claim reaches a
court, judges are allowed to apply a legal standard
of review that gives the benefit of the doubt to
the prison, not the prisoner. In short, we cannot
expect the courts to act as a significant check on
overbroad and arbitrary prison censorship.

Incarcerated People Struggle
to Bring a Claim to Court

Before incarcerated people can consider bring-
ing a claim in federal court, they must first ex-
haust a// available administrative remedies, a
complicated undertaking known as the “exhaus-
tion requirement.” ' This means they need to fol-
low all of a prison’s internal policies for bringing a
complaint, and take their complaints through all
available levels of appeal.

'This exhaustion requirement is the result of the
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Prison Litigation Reform Act, or PLRA' a law
passed by Congress in 1996 with the explicit goal
of decreasing the availability of judicial relief for
incarcerated people."'® The draconian exhaustion
requirement has become “the highest hurdle” to
individual plaintiffs seeking justice from behind
bars,'' as the statute has been stunningly effective
in driving down prison litigation in federal court.
118 Since the PLRA’s passage, many states have
enacted comparable statutes that similarly limit
access to state courts.'’

There is effectively no limit on the inter-
nal procedures that a prison can devise. Prisons
may—and often do—implement unreasonably
short filing deadlines, extend timelines as a stall-
ing tactic, create multiple layers of review, or craft
procedural dead ends.!* These systems are diffi-
cult to navigate, and courts will seize on any er-
ror—like sending the grievance to the wrong con-
tact person, or writing a letter to the right person
but failing to complete the proper form'*—as a
reason to dismiss the claim, regardless of the un-
derlying merits.

These procedural hurdles can include forcing
prisoners to pay for the costs of their internal ap-
peal. In Kansas, for example, prisoners must pay
to ship a copy of the contested book to Kansas
Department of Corrections headquarters if they
want to appeal a ban."”> Michelle Dillon notes
that the approval rate for such challenged books
in Kansas has been “abysmally low, because no
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prisoner could afford to appeal a book.” '#*

David Fathi, director of the National Pris-
on Project for the ACLU, notes that the PLRA
has barred many otherwise-meritorious prisoner
claims, explaining that under the statute, “cases
get thrown out of court for nothing to do with the
merits. You can have the most meritorious case
in the world, and if you didn’t exhaust [internal
administrative remedies|, that’s it. You’re thrown
out of court.” '*

The PLRA has had a major effect on incarcer-
ated peoples’ ability to advocate for their own First
Amendment rights. Professor Brittany Friedman
of Rutgers University explains that, in the past
decades, “In many of these lawsuits you do see the
subject of literature—what can we actually read?
That comes up time and time again in prisoner
lawsuits. And so this Act in 1996 significantly
reduced the number of suits to challenge issues
such as the right to read certain books, the right
to read in general in prison . . . this law is really
the hammer slamming down on litigation trying
to disrupt this abusive power, in terms of what
and how someone can engage with literature.” 1%

Further, incarcerated people may choose not to
go through this process out of fear of retaliation.
One study of people incarcerated in Ohio found
that 70 percent of inmates who filed grievances
experienced retaliation, and 87 percent of the en-
tire population agreed with the statement, “I be-
lieve staff will retaliate or get back at me if I use
the grievance process.”'?® The prison staft simi-
larly recognized that retaliation was “common-
place.” '*” For someone incarcerated, challenging
literary censorship may come at a grave cost.

'Thus it is no surprise that much of the litiga-
tion on book banning in U.S. prisons occurs not
on behalf of incarcerated people, but on behalf of
the book publishers and distributors. In challeng-
ing these book banning decisions, David Fathi of
the ACLU explains, “We will represent the au-
thor, or the publisher. In those cases, there’s no
exhaustion requirement.” 128

But this litigation is rare. Publishers have very
little financial incentive to wage a protracted and
expensive legal battle for the book access rights of
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an incarcerated person who ordered their book.
Furthermore, publishers and authors often are
seldom aware that their book has been censored.
Only some states mandate that the sender be in-
formed that their book was never delivered to its
recipient.!” Others have no such disclosure re-
quirement.

'The Human Rights Defense Center, a nonprof-
it based in Florida, has filed dozens of legal claims
against prison officials in more than 30 states for
book bans. But it is able to do so, in large part,
because the organization is the publisher of a se-
ries of magazines and books focusing specifically
on incarcerated people’s rights and the prison sys-
tem. These publications are often blocked by pris-
on officials; as publisher, the Center has standing
to bring First Amendment claims against these
prisons.

'The center’s director Paul Wright notes that, as
a publisher that is explicitly geared as an organi-
zation to take on the issue of book restrictions in
American prisons, his organization is an excep-
tion:

"Publishers, for the most part, have been totally
absent from this discussion. As one publisher of
a major magazine once put it to me: Publishers
don’t view prisoners as part of their reading
market, and they don’t give a crap if prisoners
can read. Especially commercial publishers,
for whom the advertising demographic is
everything, Prisoners just dont even factor into
that. If anything, it drives their advertising
statistics down. Publishing is a business in this
country, and that’s part of the problem.

We routinely fight for the right [as a
publisher] to be notified, to get our due process
notice when our materials are censored. But
we've had judges—I have literally sat in the
courtroom where the judge is like ‘Okay, so
you get a notice that your magazine has been
censored. Except for the Human Rights
Defense Center, what publisher in America
cares?” And, of course, we argue that it doesn’t
matter if no other publisher in America cares.
We care, and we're the ones sitting in the
courtroom." 1
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Courts Defer to Prison
Administrators

A court will evaluate the merits of a prison
censorship case with a standard of review that is
deferential to prison administrators. For the small
number of cases that reach this stage, the chal-
lengers face an uphill climb under this standard.
'The seminal 1987 case Turner v. Safley ' estab-
lished a “reasonableness” test for evaluating the
decisions of prison administrators, meaning that
courts will uphold restrictions on an incarcerated
person’s constitutional rights so long as the re-
strictions are reasonably related to the interests of
incarceration. This means that the bar is incred-
ibly low for prison administrators, who normally
justify their decisions—including their decisions
about banning literature—broadly through invo-
cations of “security”. %

For example, a prison in Pennsylvania imple-
mented a number of severe policies, one of which
restricted access to newspapers, magazines, and
photographs for people in long-term solitary con-
finement. When challenged in the 2006 case
Beard «v. Banks,™ the administrators justified
this policy by arguing that the restrictions would
“motivate better behavior,” provide an incentive to
move out of solitary, and minimize property ac-
cess to decrease the risk of contraband and weap-
on use.** The U.S. Supreme Court found these
arguments convincing and upheld all challenged
policies, building on decades of jurisprudence de-
ferring to prison administrations. One dissenter
was Justice Stevens, who wrote, “What is perhaps
most troubling about the prison regulation at issue
in this case is that the rule comes perilously close
to a state-sponsored effort at mind control.” %

Why We Must Fight
for a Right to Read

in American Prisons

Access to literature in prison offers incarcerat-
ed people:

* A link to the outside world: incarcerated

people can read material that allows them to
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follow—and participate in—broader societal
conversations.

* The opportunity to further their education
behind bars: to develop sharpened literacy,
learn specific skills, deepen their knowledge
of a specific issue, and better prepare for
life upon re-integration. Reading is often a
gateway to attending classes offered by the
prison, beginning to write one’s own profes-
sional and/or personal work, and/or mentor-
ing others through official programs and/or
informal connections.

* Beyond education, reading opens worlds of
possibilities, offering soft skill-building such
as empathy, self reflection, the ability to re-
imagine and reshape one’s identity, and so-
cio-emotional personal development.

A connection to their families and commu-
nities: for parents to read the same books that
their children are reading, for example.'*

* Entertainment and diversion: books offer an
invaluable way to simply pass the time, and
to cope with the stress and pressures of in-
carceration. In the words of one incarcerated
person: “| Books] are our safety net . . . Real-
ities can almost be too much. Books offer a
way out, an escape.” ¥’

Jonathan Rapping, founder of Gideon’s Promise,
an advocacy organization for public defenders
shared with PEN America that access to litera-
ture implicates “The right to engage intellectual-
ly, to debate, to learn,” expanding that “all this is
essential to human dignity. We have an obligation
to demand a criminal justice system that does not

refuse to allow people the ability to develop their
mind.” 138

Deborah Caldwell-Stone of the American
Library Association, offered similar sentiments:
“Prison officials seem to define reading as a rad-
ical act, and yes, one can see it that way. It’s also
a deeply redeeming act. How do we expect pris-
oners to reform, to change and rebuild their lives,
without giving them access to literature? the free-
dom to read should be as applicable inside of pris-
on as outside of prison.” %

For more than four decades, PEN America has
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run a national Prison Writing Program that sup-
ports the work of incarcerated writers. Over the
years, we have corresponded with hundreds if not
thousands of incarcerated people, some of whom
have shared their stories on what specific works of
literature has meant to them. Below are just a few
examples:

"All Alone In The World: Children of the
Incarcerated by Nell Bernstein is brilliant.
It is an awakening. In her book, Bernstein
breaks down the many components of
incarceration that affect children: (caretaker)
arrest, sentencing, visiting, grandparents,
grandparents, foster care, reentry, and legacy
(the big picture)... This book is the roadmap
to a more compassionate future.”

-Elizabeth H., Shakopee Correctional

Facility (Minnesota)

"Tom Henry and his Code Electrical
classes, Electrical Examination Preparation
Manuals single handedly provide inspiration
to life-long-learning, a means to achieve
a worthwhile goal, hours of purposeful
journeying into a side of life that would
otherwise be so hard to understand, most
people would never even attempt it."
-Woody S., Evans Correctional Insti-
tution (South Carolina)

“At sixteen, when I was tried, prosecuted,
and incarcerated in the adult criminal justice
system, I thought my life was over. The court
believed I may be a threat to myself, and as
a result placed me on suicide watch. At that
point, I didn’t understand life or what it had
to offer. Then, quite unexpectedly, an officer
appeared and left me with a tattered copy
of October Sky, a memoir by Homer H.
Hickman Jr. I read the book in one sitting,
astonished by the inspiring tale of normal
kids struggling to come together to overcome
seemingly insurmountable obstacles, all the
while catalyzing a dying city to unite for one
last common cause. By the time I finished,
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I realized that I not only wanted to be an
accomplished writer, but that life is what we
put into it — not what we get out of it."

-Brandon B., John B. Connally Unit
(Texas)

"The book that began my positive self
evolution in my incarceration: Philip Roth's
The Human Stain. Though the story was
about a mixed-race academic who hid his
African-American heritage from his peers,
it had a message that stuck with me: “Every
major change in life means saying ‘I don't
know you’ to somebody.” Like a sock in the
gut, that line made me realize how crucial
it was to the survival of my integrity that I
leave behind everything and everyone that
didn’t support my positive transformation. I
have never regretted that choice."

-Benjamin F., Valley State Prison
(California)

"A volunteer from the outside led a group in
here based on the book: Houses of Healing:
A Prisoner’s Guide to Inner Power and
Freedom by Robin Casarjian. This self-
help book operates on the idea that you
have to unpack the baggage before you can
put it away. You can’t move past a traumatic
childhood without re-living it on some
level. There can be no recovery without the
difficult work of re-parenting the wounded
child within. There can be no rehabilitation
without owning your behavior and the
anger behind it. This book is a must-read
for any incarcerated person who had a rough
childhood and, from my experience, that is
most of us."
-Richard G., SCI Graterford State Cor-
rectional Institution (Pennsylvania)
Sending books to prisoners also allows for a
shared human connection. Dan Schafer, a mem-
ber of New York’s Books Through Bars collective,
said to PEN America: “It’s also about getting a
package. Somebody is caring about you in partic-
ular. People say ‘when I see my name called at mail
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call, I really look forward to it We have people
whom we send packages to, who have no family.
It’s a gesture of humanity. This is particularly the
case when we send to someone in solitary: just the
message that someone knows that theyre there,
and is willing to reach out to them.” 1

There is also a significant body of evidence
that clearly indicates the connection between
literature, education, and rehabilitation. A me-
ta-analysis by the RAND Corporation in 2018,
for example, found that incarcerated people who
participated in education programs were 28% less
likely to return to incarceration than those who
did not!! The RAND authors concluded that
“Every dollar invested in correctional education
saves nearly five in reincarceration costs over three
years.” 1#?

In Massachusetts, people who participated in
a “Changing Lives Through Literature” reading
program had remarkably lower recidivism rates
than the rest of the incarcerated population.!* The
program’s creator, English professor Bob Waxler,
concluded that the program could achieve these
results because “reading teaches empathy, com-
plexity, how to face shame, and how to build per-
sonal dignity.” 1*4

Ultimately, however, the argument for the
right to read in American prisons is not one of re-
habilitation, or economics, or social cohesion. It is
a moral argument. As a country, we deserve better
than prison policies that view access to books only
through the lens of potential risk, that formalize
people’s biases and prejudices, and that treat in-
carcerated people as less deserving of literature
than others.

Perhaps the greatest articulation of this moral
need comes from Supreme Court Justice Thur-
good Marshall, who wrote:

"When the prison gates slam behind an
inmate, he does not lose his human quality;
his mind does not become closed to ideas; his
intellect does not cease to feed on a free and
open interchange of opinions; his yearning
for self-respect does not end; nor is his quest
for self-realization concluded. If anything,
the needs for identity and self-respect are
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more compelling in the dehumanizing prison
environment. Whether an O. Henry writing
his short stories in a jail cell or a frightened
young inmate writing his family, a prisoner
needs a medium for self-expression. It is the
role of the First Amendment and this Court
to protect those precious personal rights by
which we satisfy such basic yearnings of the
human spirit."
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Section |V

Recommendations

he American Library Association has

promulgated, and PEN America sup-

ports, the “Prisoners” Right to Read:

An Interpretation of the Library Bill
of Rights.” 1*¢ These principles include the follow-
ing:

* “Correctional librarians should be allowed
to acquire materials that meet written selec-
tion criteria and provide for the multi-facet-
ed needs of their populations without prior
correctional agency review. They should be
allowed to select from a wide range of sourc-
es in order to ensure a broad and diverse col-
lection. Correctional librarians should not be
limited to acquiring or purchasing from a list
of approved materials or vendors.

* Correctional librarians should make all rea-
sonable efforts to provide sufficient materi-
als to meet the information and recreational
needs of incarcerated people who speak lan-
guages other than English.

 Material with sexual content should not be
banned unless it violates state and federal law.

* People who are incarcerated or detained
should have the ability to obtain books and
materials from outside the prison for their
personal use.”

PEN America believes that the ALA’s “Pris-
oners’ Right to Read” continue to serve as an ideal
starting point for guidelines that should be ad-
opted not only by prison librarians but by all pris-

SECTION IV: RECOMMENDATIONS

on officials who have authority over incarcerated
people’s access to literature. As these principles
focus most squarely on library services, however,
PEN America has additional recommendations.

State and federal officials with oversight over
book restriction practices in their prisons should:

* Implement periodic review of their book
restriction policies, including periodic review
of specific banned titles to re-consider their
potential admissibility.

* Develop more explicit policies governing
book restrictions, to reduce the over-broad
nature of these policies as well as their arbi-
trary application by prison officials.

* Ensure that prison officials strongly con-
sider the literary, educational, and reha-
bilitative merit of any evaluated book before
determining its admissibility.

* Make any “banned book list” available and
easily accessible to the public.

All states should review their policies for both
notification and appeal of a banned book. Both
the sender and the intended recipient of a book
should be timely informed if that book is restrict-
ed, with a timeframe for review that allows for
sufficient time to appeal the decision.

States with publication review committees
should additionally mandate that the results of
committee decisions be publicly accessible; that
such committees have a diverse composition;
and that committee members include a signifi-
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cant portion of trained librarians, First Amend-
ment-knowledgeable professionals, and additional
subject matter experts. Ideally, review committees
will be staffed at least in part by people with back-
grounds outside the correctional system. States
without such publication review committees
should evaluate what additional steps they can
take to make publication review more meaningful
and transparent.

Additionally, PEN America has called upon
Congress—specifically the House and Senate Ju-
diciary Committees—to convene federal hear-
ings on the state of Americans’ right to read in
prison. 7

PEN America also calls upon publishers to as-
sert their and their authors’ rights to have their
books read by incarcerated people, particularly
upon any notification that their books have been
blocked.

One important avenue for establishing the
legal rights of incarcerated people is legislative
change. It is clear that the Prison Litigation Re-
form Act has failed to live up to its stated purpose
of stopping only frivolous litigation and has in-
stead become an active hindrance to incarcerated
people’s fundamental rights. PEN America joins
organizations including Human Rights Watch,
148 the American Bar Association,*’ the Commis-
sion on Safety and Abuse in America’s Prisons,™°
and the National Prison Rape Elimination Com-
mission ! in calling for the repeal or reform of
the PLRA.

All of these proposed changes fall under a
broader rubric: The public must refuse to merely
accept the catch-all excuse of “security” as ade-
quate justifications for any and all book restric-
tions within our prisons. PEN America does not
claim that all books should be allowed in a prison
setting. We do claim, however, that restrictions
on book access in our prisons—restrictions which
collectively affect over 2 million people—have
gone far too far.

'There are positive ways to incorporate access
to literature into the daily realities of our prisons.
In Brazil and Italy, incarcerated people can ac-
tually shave several days oft their sentences, for
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each book they read.’ Individual judges in the
United States have offered similar incentives to
incarcerated people,** showing that the relation-
ship between prisons and books does not have to
be antagonistic. But that is not the overall state of
play today.

Instead, book restriction policies are almost uni-
formly overbroad, arbitrary, under-examined, un-
der-challenged, and maximally restrictive well past
the point of reason. This will remain the case unless
readers and writers push for a meaningful commit-
ment to the right to access literature and other ma-
terials in prison.

As a society, the U.S. must articulate and defend
the right to read in prison. Otherwise the nation’s larg-

est book banning policy will remain unchallenged.
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