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HE AMERICAN LAW INSTITUTE
I. INTRODUCTORY

To the lMiembers of the Bxecutive Committee:

T believe we all feel that the time aas arrived when those of
ug who are primarily responsible for the guidance of the Institute should
begin to give serious considsration to its future.

It is now nearly six years since a representative meeting in
Vieshington of the bench and bar formed a nermanent orgenization for <he
improvement of the law, and began the work on the Hsstatemsnt of the Law;
the ons VYspecific work of importance" selected to be umdertakzn "on its
fowndzation®. (Vol. T. Proc. im. Law Ins.) The Institute has succeeded
better than those of us most concerned with its foundation then dared <o
hope. We find ourselves in the nosition of coungzlors and guidss of an
organizetion which is alresdy recognized by ‘the lzaders of ithe bench and
ver in the several states as, not only in name, but in fact the permanent
agency through which the legal orofession may perrorm its public obligzation,
to do constructive legal work for the improvenment of law and its asdministra-
tion. This of itself would be sufficient to impose on us a duty to give
serious consideration to the question how the Institute may best »repere
itself properly to perform this important function. In addition, however,
we are confronted by the fact that the generous donation made by the
Carnegie Corporation on darch 16, 192Z, of $1,075,000 for work on the
lestatement of the Law at our present rate of sxpenditure will be exhausted
on December 31, 193l. If we are to maintain our oresent working force at
its =xisting efficiency, oroblems which coniront us in relation to our
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THE AMERICAN LAW INSTITUTE

future should be solved at least a year before that date, or December 31,
1930. The time we have to work out these problems is none too long.

As indicated by its title, it is not the object of this
Report to make even tentative rescommendations as to the future organiza-
tion and work of the Institute; its object is to point out some of the
chief things which should be congidered and to make recommendations in

regard to how we should proceed to consicer them.
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II. Summary of Things to Be Considered

The things to be considered may be divided into four classes:
(1) those nertaining to the continnetion and completion
of our work on the Restatement of the Law

(2) those pesrtaining to work other than tha® on the

Restetement

($2)]

(2) +those pertaining to *he organization of the Institute
anc the cheracter and place of itz psrmenent aome, il any.
(4) thoss pertaining o the method by which plans Zor the

-

futurz of the Institute should be considsered and matursd.
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III. THINGS TO BE CONSIDERED PERTAINING TO THE CONTINUATION AND

COMPLETION OF QUR WORK ON THE RESTATEMENT OF THE LAW.

At present we are undertaking to restate eeven Subjects:
Agency, Business #ssociations, Uonilict of Laws, Contracts, Property,
Torts, and Trusts. We hope to finish the work on the Conflict of
Laws 1n the snrlng of' 1340; the work on Agency, Yontracts and Trusts
Lsws in the spring of 1931, By nrinisnn % mean be prepared to puolish
the tinal ofticial drafts covering the Subject. At the present rate of
progress on the remaining Subjects while we shall heve completed sig~
nificant nortions of each of them which myy be seperately published by
Dacemver 31, 1931, large parts will remain to be aone.

You will ohserve that the heading of this Part or this Report
emboaies the idea o1 the completion or our work on the Restatement.
The extent of the law is so wide that it would not be aitriicult to con-
ceive the work of its orderly restatement going on indeiinitely. On
the other hand, we have already coni'irmed our first opinion that, while
the Restatement is not rigidly contined to statements of the common law,
it is primarily an orderly expression of the common law. Lhererore,
where the common law has been the subject ot pon-uniform statutory
abolition in many States, there has been a proper tendency to refrain
from treating elaborately the common law pertaining to the topic. I
believe that the entire boay of the common law is not for purnoses of

arderly restatement a fiela of vast and inderinite extent. It is prac-

tically possible to regard the Subjects on which we are now engaged
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together with other well-kmown Subjects to which I shall refer in a
moment as composing the main ovody of the common law. Uonsidered in this
way the work remaining to be done after December 31, 193X, may not be so
great that we cannot plan to complete it in a further period of eight or
ten years tfrom December 31, 1931.

It is very desirable that we should visualize the Sestatement in
this way. There is a stimulus which will aitect ourselves and all others en-
gagea in the work ir we see it a2s 2 completed whole; to pe done, ii not
tomorrow or the next dey, at least within a 1ew years. I am assuming,
thererore, that we shall want so to plan our further worx as rezsonao.,y to
be contfident of cowmpleting what we may term the first Restatement af The
Uommon “aw in eignt or ten years rrom Yamary 1, 1932, that is perhaps by
1940 or 194%.

Under this assumption the iirst thing to pe considered is the work
whica will yet bave to be done on Susiness Associations, Property ana Torts,
and what, i4 any reorganization of the respective forces now working on
these Subjects should be eftected to insure their completion by 1940.

Two years ago, although the work on Torts had then proceeded far
enough to enable us to make at least an attempt to foretell the time »robably
necessary for its completion with the existing organization of the Group
working on the Subject, the work on Susiness Associations and Property had
not advancea far enough to enanle us to make even am equcated guess in re-
spect to the probasble time of completion. Jloday, however, aiter I shall

have had conferences with the respective groups worxing on these Subjects,

I hope to be in a position to make estimates in whicn we can have conridence.
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A somewhet more difficult task but one which it should not take
very long to nerform ic the determinetion of those Sfubjects on which we
are not now working which should be included in any Restatement of the
Common Law. Following the terminology of the modern law school curriculum
the principal common law subjects not included in the scope of the Subjects
on which we are already =ngaged are Criminal Law, ZIquity Jurisdiction,
fvidence, idmiralty, the baw of Psrsons and Domestic Relations, Associations
Not For Profit and #unicioal Corporstions. Besices these there are =zpscilal
types of Contracts and analogous relctions which lis outeide the work as
now plenned for the Contracts, Proverty or Torts zroups, as Insurance, Sales,
Promissory Notes, 3ills of ixchange, Suretyship and lortgcges, and Quasi

Contracts. Conrlict of ILews as originaily »lenned included jurisdiction for

the purnoses of taxation. At a cost ol azvroximately 34000 a very considerable

work was done, the results of which, principaily in the form of nreliminary
irafte and manuscripts for lir. 3eale's Treatice, are the property of the In-
stitute. We decided to omit the Topic from Conflict of Laws, not because
it coulc not fairly be considered zg zart or thset Subject, but because we
found ourselves considering matters with which the Conflict of Laws sroup as
constituted regarded themselves as not fully competent to deal. The guestion
of the utilization, by the Rectstement of thic Topic, of the materisl already
collected, is one of the things to which coreful attention should be given.

In mentioning these Subjects, I onurnosely refrain Prom =ipr
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at this time any opinion as to whather all czhoulc be included, and if not
which ones, in what we may call the second nalf of our work on the first Re-

statemant of the “ommon Law. Cur ultimate conclusions oroperly will be in-
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fluenced by such :onsiderations as the relatvive practical importance

of the respective Subjects, the extent to which non-uniform statutory

law has already rendered oobsolete the common law rules, and our ability to
secure proper groups of reporters 2nd sdvisers to do the work in view of
the existing state oi available American legal scholarship. ¥ie shall

also properly be iniluenced oy a desire to utilize the :mowledge and ex-
perience of certain great scholars now connected with our present editorial

force as reparters and asavisers.
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IV. Things to Be Considersd Pertaining To Work
Other Than That On The Restatement.
Hot only am I convinced that we should now visualiza our work on

the Restatement of the Law as a task capable of being finished before the
end of the second decade of our existence, but I am also convinced that we
should visurlize the Institute as the permanent agency of the American
Legsl Profession to carry on such work for the improvement of law and its
administration as primarily can be done oropverty only by trained legal
scholars, judges and 9oractitioners. This is the way the group responsibla
for the Report to the representative gathering of the bar which formed
the Institute regarded the organization the creation of which they recommended.
They called themselves 2 Committee on the Establishment of 2 Permanent Organiza-
tion for the Improvement of the Law. Speaking of *he Institute they said
"t will be created in response to the growing feeling that lawyers have a
distinct »ublic function to werform in relation to the improvement of law
and its administration". This function is necessarily confined to work for
which they are qualified by training and experiences. The oroposed organiza-
tion should concern itself with such matters as the form in which public law
should be esxvressed, the details of nrivate law, nrocedurs, or the admiristra-
tion of law and judicial orgamization. It should not promote or restrict
political, socizl or economic changes." (Vol. I Proc. Am. Law Ins. pps. 4 & 5)
Even as thus restricted the proposed organization was sufficiently wide in
its scope to recuire the committee to noint out "at least one specific work
of importance which the organization conld undertake on its foundation". (Ibid)

The specific work recommended was the Restatement of the Law. For the

Institute on its foundation to have attempted more than this would have been
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utter folly. ¥hile we ware feeling out the best method of work on the Re-
statement and its proper form it would have been to invite failurs to have
been also engaged in other tasks. BEven today with our five and mora years

of experience in work on the Restatement other things, howasver meritorious

and strictly within the province of the Institute as outlined in the Report
from which I have just quoted, should not be undertaken lightly or without
serious consideration of the adjustments, if any, which should be made in

our organization for their nroper accompliskment. Personally though T

helieve we should have undertaken when we did the worlc we are now doing on
Criminal Procedure (and I submit the event oroves the correctness of this view)
I symrathized with the hesitancy that many of the Council felt when they were
asked to aporove our undertaking the work, in as far as that hesitancy was

not due *o +the helief that any other work than that on the Restatement was
beyond the proper »rovince of the Tnstitute. There is not a line or word in
the Revort on which the Institute was founded ziving countenance to the idea
that the Institute should be 2ermanently restricted to work on the Restatement.
It would be contrary to the whole concept of the Institute as there nictured,
if we should now, in considering its future, refuse to consider the nossibility
of other work. To believe that we should fake svery nrecaution against rush-
ing into new tasks without caraful consideration is not incompatible with a
belief that it is important at this time to survey the lines along which the
Jublic may justly exvmect help in ths imorovement of the law from the legal
drofession. As stated in the first vart of this Revort we find ourselves the
resnonsible guides of an orgenization which is in fect what the Committee on

the Tstablishment of a Permanent Organization for the Improvement of the
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Law hoped it would become; that is, the agency through which the legal
vrofession may verform its public obligation to do constructive work for
the improvement of the Law for which the lawyer, as such, is alone
primarily gualified.

In considering the future of the Institute, we should first get
some imowledge of the existing defects in the law and its administration,
(besides the uncertainty of our common law) for the correction of which the
legal profession is orimarily responsible. We should also lmow the various
types of work necessary to effect improvement. t is only vwhen we have
obtained a reasonably clear and corrzct nicture of both these things that
we can intelligently consider tke part which should be nlayed by the
Institute as the vermanent agency of the orofession for the improvement of
the law. To giwve this >icture there are three questions which any report
on the futurs of the Institute should answer. These questions may be 3tated
as follows:

Question 1.
Ixisting Defects In Law And Administration

Which Are Primarily The Concern O0f The

Legal Profession.

What are the Subjects in which Improvements in
the Law are most naseded (arart from the un-—
certainty of the common law) where the orincipal
work necessary for improvement must be done by
legal scholars, trained judges and experienced
lawyers?

The answer to this question should zive us a oictur=z of the
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axisting public obligations of the profession to improve the law other than
its obligation to make the law more certain, an obligation which is being
performed by our work on the Restatement. Any attempt to answer it will
involve among other things a consideration of matters pertaining to Procedure,
Evidence, Court Organization and Certain Subjects of the Private Law, such
as the Law of Real Property, the Law of Negligence, certain parts at. least
of our Commercial Law and our Law of Business Associations as well as Criminal

Law and its Administration.

Question 2.
How Far Surveys of Zxisting Conditions
Are Required.
Whether Improvements in Existing law can reasonably
be expected along any of the lines indicated by the
answer to Suestion 1 unless the improvements suggested
are hbased on the results of scientific surveys of

existing conditons.

To make the import of this gquestion clear I call your attention to
the fact that the work which the Institute has so far done and is now doing
is work which does not involve investigation conducted by scientific surveys.
Our researches have been confined to the ascertainment of the present law
or to the ascertainment of the oninion of lawyers and judges, expert on
particular subjects, of existing defects and the lines along which improve-
ment should vroceed. Indeed, it is only our work on the model Code of
Criminal Procedure that involves ascertaining, in the zammer indicated,
"existing defects". The work on the Restatement for instance involves

nothing beyond research as to the existing law. In that work, the reform
11 -
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of law not being an objact, the opimion of the legal profession as to what
Tules are defective and how far they should be altered has not been sought.
Qur work on the model Code, being an effort to improve existing Procedural
Law, has involved obtaining the oninion of lawyers and judges of experience
concerning the defects in existing Procedure and the ways in which these

4. defects should fe remedied. Even here, however, we have made no attempt to
carry on surveys, s3cientific or otherwise, of the way existing Criminal
Procedure works. There ars, of course, good reasons for this, chief among
which being the fact that the state of existing court records would nrevent
for many rears the comoletion of a survev which would be of any value in
drafting a Criminal Procedure Code.
It is evident, "owever, that in considering any work for the

improvement of the law in connection with the futurs of the Institute the

/f character and extent of the survey, if any, of existing conéidtioms which
would have to be aade in connection with the work should b»e recognized, not
only as an imvortant matter in itself, but also because of its bearing on

the part, if any, which nroperly micht be taken by the Institute.

Question 3.
Extent To Which NWecessary Surveys Are

Legal or Non-Lagal

There any intelligent attempts to improve oxisting
law along any of the lines indicated by the answers
to question 1 involve, according to the answers to

guestion 2, the necessity of scientific survey, does

such a survey ra=quire for its nroper =xecution legal,
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or technical but non-legal experience and training?

Two examoles will illustrate the full meaning of this quaestion.
Supnose it is determined that one of the lines along which lawyers shounld
endeavor to improve the law is court organization and it was also determined
that :ny intelligent attemnt at improvement at least would be grasatly alded
by a survey of the comparative resulis now attained under different types
of court organization.  Such a survey would reauire for its nlanning and
guidance legal training and court experience. To use a shorthand expression
what would be required is a "legal survey", that is 2 survey which must be
under the immediate dir=sction of lauyers.

On +the other hand, supcose in answer o the Zirst question it is
determined that one of the lines along which lawyers as such should aid in the
impravement of the law and its admimistration is in respect to the law of
negligence, =specially in its apwnlication to cases arising out of n»ersonal
injuries in vehicular accidents. It is almost certain that any attempt to
ascertain the lines along which improvement should take place should include
a careful investigation of the possibility of applying to such cases with
advantage the underlying orinciples of the present Workmen's Compensation Acts.
One side of the necessary investigation therefore would have tc be conducted
by actuaries, that is persons with a non-legal and yet technical training.

In short a non-legal survey would be necessary.

When these reliminary questions are answersd the Report on the

future of the Institute would naturally pass to the answer of another guestion:
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Question 4.
The Relation Of The Institute To Legal And

Non-Legal Surveys

What should be the relation of the Institute to
scientific surveys which reguire for their oroper
guidance men learned in the law, and what its
relation to such surveys which recuire non~legal

technical training?

I have no thought that the Institute in the next temn or Tifteen
years will find it comsidle, or, if cossible, wise to deal with all the
matters I have aers bouched »n by way of illustration. Hence it is not
important, indsed it might be very unwise, for us to attempt to determine
now in detail the work of the Institute for the next decade but, I submit,
it is essential *that we shall have a clear idea of the oroper answer to th
two matters involved in this fourth auestion. TFor instances, if we are *o
look forward to undertalking work for the imorovement of the law, which,
however primarily legml work, must be preceded by scientific surveys of
existing conditions, are we also to look forward to our undertaking such

surveys whether legal or non-legal, and if not, what are the orzanizations

by which the necessary work can be done?
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V. Things To Be Considered Pertaining
To The Organization Of The Imstitute
And The Character And Place Of Its

Permanent Home.

We should have a knowledge of existing defects in law and its
administration with which the vrofession is nrimarily concermed as well
as the part which the Institute should take in connection with the work to
be done to effect improvement, before we can come to any determination in
resnect to the modifications, if any, needed in our present organization
or the need for and the vlace and character of a permanent home. I have,
therefore, in this Rerort nothing to suggest in regard to these natters,
oxcept that it would save *time and the complications which might arise from
the appointment of several committees working on dirferent sides of the
same nroblem, if you provided, irn appointing the Special Committee suggested
in Part V of this Revort, th&tit qﬁould include in its report modification
of our organization, if any, which it considered desirable as well as the
necessity for and, if necessary, the olace and character of a permanent

home for the Institute.
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VI. ©Suggestion Concerning The Method By
fihich Plans For The Future Of The
Institute Should Be Considered and

Matured.

Any serious discussion of the future of the Institute by the
Council should be based on a carefully prepared Report made by you as its
Executive Committee. It is obvious, if -hat T have here said gives a
reasonably correct idea of the »rincipal matters which such a Renort should
contain, that it will require both time and care to »repare. A »ractical
nethod of orocedura would be to have a oreliminary draft of such a Revort
nreoared by a Special Committese composed »f the President, your 2irector,
and those of 7ou who are in a oosition to zive the necessary ftime. The
Special Committee need not be confined to Four members. There is I think at
least one and there may be two membeBs of the Council not on 7our Committee
who would be willing to serve and whose oresence would be a real advantage.
If it was understood that the nembers of your Executive Committee who were
not in a position to assume the responsibility of formal membership on the
Soecial Committee would nevertheless be notified of all meetings and expected
to attend and take oart when it was rossible to do so, the preliminary draft
of the Report when formally submitted could be discussed by you with a full
knowledge on the nart of all your members of the details of its preparation.

As to the work of the Special Committee, it is not difficult to see
the things it must do to emable it to determine the work which should be done
to complete the Restatement. I should be asked to make at the earliest

possible moment a statement in respect to the continuation of the work on the

Restatement after 1931 with a view to its complation if ovoasible by 1940.
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When the statement was submitted I hope that the Special Committee will
desires to have it discussed at onme or more of their meetings by the
reporters and other leading members of our editorial forece.

As to the Special Committee's consideration of matters other than
those pertaining to the Restatement, if the questions stated and explained
in Part III of this Report zive a fairly correct idea of the matters which
should be ascertained and considersd, they 21so indicate the »roper method
of nrocedurs. If we should xnow what are the existing defects in law and
adminlstration which are srimarily the concerm of the legal orofession, I
submit there is no better way to obtain a reasonably corrzct »icturs than to
o into Confersnce with representatives of the Association of American Law
Schools. ﬂdyfor three conferences, if vreceded by a careful statement of
the subjects of discussion, would enable us to obtain a2 reasonably clear
picture of the things for the improvement of the law and its administration
which the legal nrofession should do. They would also enable us to answer
the second and third guestions relating to the extent of the necessity for
surveys of existing conditions as well as the character of such surveys.
Furthermore, and mest imoortant, such conferences should zive us definite
ideas of the relative functions of the Tnstitute and the Schools. Though
I do not wish in this Report to anticipate comnclusions I am at »resent
strongly inclined to think that the work of research, whether in the form
of scientific surveys of existing conditioms or otherwise, will be found to
be larzely the function of the schools, while the work of formilating concrete
nronosals for imorovement based on the results of such rssearches will be
found to be nrimarily the function of the Institute. Whether or not I am
right in this, as well as “he lines along which the Institute should coonerate

with the schools, alone can be determined by such confersnces as I suggest.
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With the schools, alone can be determined by such conrerences as I suggest.
Apart rrom the practical considerations urging us to confer with

representatives of the sgsociation of Mmerican daw Schools, it should be
remembered that the Committee @wnose Revort caused the Institute to be
created was itself orougnt into beinyg by = invitation sxtended vy a
Comnittee of that Association. Now that the expedmentsl geriod of the
Institute's existence is arawing to 2 close, in consicering its future
znd how best it mey oserform its Iunction as a Jermancnt agency for the
improvement of the law, it is poth natursl anc >rover thaet we snoulc invite
represematives of the sssociation to conier on the Institute's future.
is we devend at present, so se shall srouweply =2lweys cevena in the zuture,
on the members oI the Lew School ifaculties to rurnisn the legel scanolar-
ship necessary for the oerformance of any worth while coastructive work
#hich we undertake.

#hile I have emrchasizea the importance oI coniersznces with
representatives of the American Law School <gsociation, it should oe
understooa that the Speciel Committee suggestea would have, anu wopld be
expected to exercigse, the power to confer with representatives or other
bodies, sucn as the smerican Bar Association, the National Uonterence of
Commi.ssioners or Uniform State Laws, The Americzn Institute orf Criminal Law
and Criminology, the American Juaicaturs Society, +the Navional Zconomic
Association, The Srookings Institution or Zconomi.s, tie Socizl Science
Research Youncil, the new Iinstitute ior Legal Study or which . W. Cook is
the promotor, as well as representatives or any other assoclations
conierences with whom the Committee felt woulda aia it in the perrormance of
its cduties.

18
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Laws and the American Judicature Society because they have beemn doing
constructive work for the improvement of the law. We should mow the
possibilities of a cooperation with either or both which would be helpful
tc them and practicable for us. As to the American Bar Association, had
those in control taiken at the foundation of the Institute an attitude of
hostility, much harm to both the Bar Association and the Institute would
have resulted. The fact has been that we have had and are now having the
best kind of coovmeration. The »resent arrangement with the editors of the
journal of the Assoclation enables us to keev =sach month the bar in all
rarts of the country in touch with some -~hase of nur work. The annual
meetings >f the lissociation give us the opportunity to place befors large
gatherings of the members of the bdYench o~nd »ar the ways in which thay
can be helnful to us in their resnective localities. The two National
Associations of the legal orofession in +the United States, one founded to
deal with its evervday concerns and the other ‘o do constructive lsgal
work, are worlking in the closest harmony, and I am certain that if the
Special Committee I suggest is appointed, after it hes obtained a clearer
picture than we now have of the future of the Institute, it will have
more than one cuestion which it will desire to talk over with revresenta-
tives of the American Bar Association.
The Committee suggested should certainly confer with the advieems
or other representatives of the Brookings Institution. This institution
has been founded and is in great part suprorted by the Carnegie Corroration, ’
the Corporatlion to which we owe our present ability to carry on our work
on the Restatement of the Law. I mow that the officers of the Brookings

Institution are anxious to confer with us as to the ways, if any, in which
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the two Institutes can help each other. I have at the present writbing
nothing more than general ideas. In the vrededing ovart of this Report I
have pointed out the fact that there are certainly some, and maybe many
things, for the improvement of the law and its administration with which the
legal nrofession should be orimarily concerned, where =ffective work for
improvement must be based >n the results of scientific non-legal surveys
of existing conditions. As I have doubt as to whether the Institute should
ever seriously consider undertaking any large work of this character, I am
in hoves that conferences between the representatives of the Srookings
Institution and the Special Committes whose avoointment I am suggesting
wonld show how far the two organizations mnsefully can cooverate with
each other.

I have referred to the Social Science Research Council because
that body has teen organized to Jromote cooveraticn among these working
in the social sciences, including the law as one »f these sciences.

I hove 2lso that the Special Committee will desire to zive some
consideration to the question of how far, if at all, the Institute can
do helpful work in the field of Infernational Law and to this end vdill
discuss the questions with associations and individuals especially interested
in that subject.

You will observe that nowhere in this report have I mentioned
the question of finance excent to woint out that the generous donation of
the Carnegie Cormoration which is enabling us to carry on our work on
the Restatement will be exhausted on December 31, 1921. The omission is
intentional. I submit that our »resent immediate duty is to get a clear
idea of the work to be done to complete the Restatement of the Law and
what our future should be; that is the part which the Institute should take
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in work of improviing law and its administration. If experience teachss
us anything, it 18 that the best, as it is the only broper way, to secure
adequat® financial assistanes is to first have a nlan which shows on its
f..ce the care expended upon it and the importance and opracticability of

its execution.





