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DRAFT
PROGRAMMATIC AGREEMENT
AMONG
THE FEDERAL TRANSIT ADMINISTRATION,
THE COLORADO STATE HISTORIC PRESERVATION OFFICER,
AND
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING
IMPROVEMENTS TO THE 16TH STREET MALL
CITY AND COUNTY OF DENVER, COLORADO

WHEREAS, the Federal Transit Administration (FTA), as the lead federal agency, has determined
that Improvements to the 16th Street Mall (collectively, such improvements are referred to herein as
the Project) constitute an Undertaking under 36 Code of Federal Regulations (CFR) 800.16(y), which
requires compliance with Section 106 of the National Historic Preservation Act (54 United States
Code [U.S.C.] § 306108) and its implementing regulations in 36 CFR Part 800; and

WHEREAS, a group of partners comprising FTA, the Regional Transportation District (RTD), the
City and County of Denver (CCD), and Downtown Denver Partnership (DDP) propose to implement
improvements to the 16th Street Mall (Mall), a transit way and commercial corridor in the downtown
of the City and County of Denver, Colorado, to address infrastructure, mobility, safety, and public use
needs, for which RTD has received financial assistance from the FTA; and

WHEREAS, the Project is a federal Undertaking that proposes to develop and implement a flexible
and sustainable design for the Mall to address deteriorating infrastructure, provide equitable and
sufficient space for high-quality public gathering opportunities, improve pedestrian and vehicle safety,
and continue safe and accessible two-way transit shuttle service (Free MallRide) on the Mall, while
honoring the Mall’s use and iconic design; and

WHEREAS, the Project will reconstruct the entire 12.5 blocks of the historic Mall property, including
the following anticipated improvements: (1) the transit way will be realigned, pedestrian walkways
will be expanded, new amenity zones will be added, and existing patio spaces will be maintained;

(2) subsurface drainage systems, utilities, and tree boxes and irrigation systems will be replaced;

(3) the pavement surface, including granite pavers and mortar, will be replaced with similar appearing
granite pavers; (4) trees will be replaced, and new trees will be added; and (5) replica light fixtures
will be added and relocated as needed; and

WHEREAS, the Colorado State Historic Preservation Officer (SHPO) is authorized to enter into this
Programmatic Agreement (PA) to fulfill its role of advising and assisting federal agencies in carrying
out their responsibilities under 36 CFR § 800.2(c)(1)(i) and § 800.6(b); and

WHEREAS, CCD owns 16th Street, RTD operates transit service, and CCD and RTD maintain and
finance maintenance for the transit way on the Mall through an intergovernmental agreement between
RTD and CCD; and

WHEREAS, the Downtown Denver Partnership (DDP), through its management of the Downtown
Denver Business Improvement District (BID), operates, maintains, and finances maintenance for the
pedestrian zones of the Mall through an intergovernmental agreement between the BID and CCD; and

WHEREAS, RTD has received federal financial assistance from FTA and will coordinate with CCD
as the sub-recipient of such federal funds. CCD will manage the design and construction of the
Project; and
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WHEREAS, RTD has participated with FTA in consultation for the Undertaking and has been invited
to sign this PA as an Invited Signatory; and

WHEREAS, FTA and SHPO have consulted with CCD regarding the effects of the Undertaking on
historic properties and have invited CCD to sign this PA as an Invited Signatory; and

WHEREAS, FTA and SHPO have consulted with DDP regarding the effects of the Undertaking on
historic properties and have invited DDP to sign this PA as an Invited Signatory; and

WHEREAS, FTA and SHPO have requested the Concurring Parties to concur in this PA, indicating
acceptance of the process leading to the PA and a desire and willingness to participate in future
consultations if needed, but the PA may be executed, amended and/or terminated without concurrence
from the Concurring Parties; and

WHEREAS, FTA and SHPO have consulted with Historic Denver, Colorado Preservation, Inc., the
National Trust for Historic Preservation, the Landmark Preservation Commission, and the Lower
Downtown Design Review Board as “Consulting Parties” regarding the Undertaking on historic
properties, in accordance with and as defined by 36 CFR 800.6(b)(2) and have invited these parties to
sign this PA as Concurring Parties; and

WHEREAS, FTA has provided for public involvement in accordance with 36 CFR 800.8(a)(1) by
coordinating Section 106 consultation with public review and participation via an Environmental
Assessment for the Undertaking under provisions of the National Environmental Policy Act (NEPA),
42 U.S.C. §4321 et. seq.; and

WHEREAS, this PA was developed with appropriate public involvement pursuant to 36 CFR
800.2(d) and 800.6(a), and the public was provided the opportunity to comment on the Undertaking
and the draft PA during the comment period for the Environmental Assessment; and

WHEREAS, FTA, in consultation with the SHPO and other Consulting Parties, in accordance with 36
CFR § 800.4(a)(1), has established the Project’s Area of Potential Effects (APE), which includes 16th
Street from Market Street to Broadway and one parcel on each side of the corridor (Attachment 1); and

WHEREAS, FTA, in consultation with the SHPO and other Consulting Parties, and in accordance
with 36 CFR §§ 800.4(b) and 800.4(c), has identified 32 historic properties within the APE, where
historic property is defined as a property listed on or eligible for listing on the National Register of
Historic Places (NRHP), Attachment 1 contains a map book showing the locations of the historic
properties within the APE, and Attachment 2 is a summary table of the historic properties within the
APE; and

WHEREAS, the Mall, an 80-foot-wide linear transit way and pedestrian/commercial corridor of 12.5
blocks with three distinct zones (asymmetrically aligned end blocks and symmetrically aligned center
blocks) was built between 1980 and 1982. The Mall is an NRHP-eligible historic property under
Criterion A in the areas of Transportation and Community Planning and Development, under Criterion
C as an award-winning landscape design by I.M. Pei & Partners, and under Criteria Consideration G,
as exceptionally significant at the state and local level, because of the Mall’s role in shaping
downtown Denver and the Mall’s distinctive design by a team of master designers, which is unique in
the state; and

WHEREAS, FTA, in consultation with the SHPO and other Consulting Parties, has identified the
following character-defining features of the Mall transit way historic property: consistent paving
pattern design; granite paver units/modules that are square (1-foot-5-inch by 1-foot-5-inch), in three
shades: charcoal gray, light gray, and “Colorado red” (specified as White, Black, and Red on the 1980
plans); granite special units of charcoal and light gray for curbs, cuts, drains, and other applications;

March 27,2019 2
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red oak and honey locust trees planted in specially designed under-pavement concrete root boxes and
ringed at the surface with custom-designed grates; custom-designed and -built light standards; street
furniture of custom-designed and custom-built fiberglass trash and flower receptacles; and custom
metal street signs on traffic signals and overhead lights; and

WHEREAS, FTA, in consultation with the SHPO, has determined the Undertaking will have an
Adverse Effect on the Mall historic property from known effects to character-defining features,
including shifts in the historic alignment, removal of existing granite pavers and replacing with new
granite pavers, removal of original street furniture and some fixtures, removal and replacement of
existing trees, shifts in some tree locations, removal of the specifically designed tree boxes, a change
in the number and kinds of tree species, and introduction of an additional row of trees on the
asymmetrical end blocks, increasing the overall number of trees; and

WHEREAS, the FTA, in consultation with the SHPO, has determined the Undertaking would result
in No Adverse Effect on 30 of the remaining historic properties and No Historic Properties Affected
on | remaining historic property in the APE, and SHPO concurred with this effect finding on June 29,
2018; and

WHEREAS, in accordance with 36 CFR § 800.6(a)(1), FTA notified the Advisory Council on
Historic Preservation (ACHP) on July 5, 2018, of the finding of adverse effect for the Undertaking
with specified documentation, and ACHP responded on July 31,2018, agreeing to participate in the
consultation pursuant to 36 CFR § 800.6(a)(1)(iii); and

WHEREAS, for the purpose of this PA, “Signatories” are defined as the above-identified Signatories
(FTA, SHPO and ACHP) and includes the Invited Signatories (RTD, CCD and DDP); and

WHEREAS, FTA, in consultation with the SHPO and ACHP, has determined that the development of
this PA in accordance with 36 CFR 800.14(b)(1)(ii) is warranted because effects on the Mall’s
character-defining features will require further consultation as the design of the Undertaking moves
forward; and

NOW, THEREFORE, FTA, the SHPO, ACHP, RTD, CCD and DDP will ensure that the
following Stipulations are implemented in order to take into account the effect of the Undertaking
on historic properties, and that these Stipulations will govern the Undertaking and all of its parts.

STIPULATIONS

FTA will ensure that the stipulations of this PA are carried out and will require, as a condition of any
approval of federal funding for the Undertaking, adherence to the stipulations set forth herein.

L DESIGN COMMITMENTS
A. FTA, RTD, and CCD commit to include the following elements in the Project design of
the Mall between Market Street and Broadway as shown in the drawings in Attachment 3:

1. Paving Pattern
a. Retain a granite paver surface in the same three colors of granite pavers as
the current design.
b. Maintain overall design concept of a carpet covering the 80-foot-wide
Mall property by retaining the pattern.
c. Retain the geometric and spatial relationships within the design.
d. Retain the 45-degree diagonal grid pattern in the design.

3 March 27, 2019
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e. Retain the small, medium, and large diamond patterns in the same (or
approximately the same) spatial relationship as the original design.
f.  Maintain spatial relationship between trees and light standards.

2. Light Standards

a. Reuse existing replicated light standards.

b. Replicate new light standards (on narrow side of asymmetrical blocks) per
the specifications shown in Attachment 3.

c. Light levels may be adjusted.

a. Place one single row of aligned trees for 12 blocks between Market Street
and Cleveland Place as shown in Attachment 3.

b. Maintain alternating trees and light standards within rows.

Transit way

a. Retain two-way transit service along the Mall.

b. Retain the existing locations of symmetrical to asymmetrical alignment
shifts in the transit way cross-sections, which occur at Arapahoe Street (to
Market Street) and Tremont Street (to Broadway), in keeping with the
beginning, middle, and end in the original design.

c. Close the 22-foot medians on symmetrical blocks and 6-foot medians on
asymmetrical blocks to remove median areas between the transit lanes
(and reallocate the space from the median to provide safe and comfortable
public and pedestrian uses) as shown in Attachment 3 drawings.

Signage

a. Retain extant custom metal street name signs at intersections and

overhead traffic signals.

L6th Street: Cleveland Place to Broadway (triangle block)
Rebuild the eastern half-block of the Mall between Cleveland Place and
Broadway in its historic configuration. The reconstruction will include the
following elements:
a. Maintain the transit way alignment in current location.
b. Maintain 6-foot median with light fixtures between transit way lanes.
c. Replace granite pavers in existing pattern and location as shown in
Attachment 3.
d. Rebuild granite curb at the edges of transit way with existing materials
and profile as shown in Attachment 3.
e. Maintain replicated light standards in existing locations as shown in
Attachment 3.
f.  Provide trees in the locations specified in the original design. Replace
trees and add new species in locations where trees were removed.
g. The repair and reconfiguration of the fountain on the north side of the
plaza will be reviewed separately as part of the design review under
Stipulation II.

B. Itis recognized that Attachment 3 provides a design concept that will be refined as the
design progresses and that other constraints, such as Americans with Disabilities Act
(ADA) compliance, unforeseen site conditions, identification of underground hazards or
conflicts, drainage and/or maintenance needs, and/or public safety concerns may

March 27,2019



0NN N B W~

O

A ARA, DB DR PR D WOLWLWWLWWLWUWWWRNNDNPDNDODNDNDNPDNPNOND === == =
NN DA WD, OOV NDEDE WD, OOV NNDE WP, OOVOINWNDA WD —=O

necessitate changes to the commitments outlined in Stipulation [.A and the matters
addressed in Stipulation II.

. To help ensure compliance with the design commitments in Stipulation [.A, the

Signatories and Concurring Parties to this PA will have an opportunity to review and
consult on design plans at 30, 60, and 90 percent completion for the representation of
character-defining features of the Undertaking included in Attachment 3. This
consultation will occur together with, and follow the process for, the design review
process outlined in Stipulation I1.B below.

DESIGN REVIEW AND CONSULTATION
A. CCD, in coordination with FTA and RTD, will provide the other Signatories and

Concurring Parties the opportunity to review and provide ongoing consultation on all
design elements affecting the character-defining features of the Mall that are not defined
in Stipulation I according to the process described in Stipulation II.B below.

. The design consultation process, with respect to the items described in Stipulation I and

Stipulation II, will proceed as follows: CCD will submit the 30, 60, and 90 percent design
development plans to Signatories and Concurring Parties for review and comment.

1. At each design stage, Signatories and Concurring Parties will be provided advance
notice of the upcoming available plans by email at least one week before the plans
are made available for review;

2. For each design review, Signatories and Concurring Parties will have 15 calendar
days from receipt of a printed copy of the materials to provide written comments
to CCD.

3. Signatories and Concurring Parties may request a meeting with CCD, RTD, and
FTA to discuss their comments.

4. For each design review, CCD will provide an explanation of how the comments
were evaluated and to what extent they can be incorporated into the design to the
Concurring Parties within 15 calendar days after receiving the comments.

C. The following are excluded from design review:

1. Sub-base design, including underground safety related elements, underground
utilities; underground infrastructure, including drainage and electrical conduit;
and underground tree boxes;

2. Vehicular and pedestrian traffic signals, visual and tactile aids for bus drivers, and
safety-related or bus stop signage.

3. Tree species selection beyond the location of trees as specified in Stipulation I:
Consultation regarding preferred tree species and the agreed-upon intent to
replicate the features of the original tree design plan occurred during earlier
consultation. The parties recognize that the final tree species selection will be
made through a process led by qualified horticulturists in the interest of long-term
viability of tree species on the Mall, while attempting to be consistent with the
original tree design. The location of trees has been defined in the conceptual
design plans included in Attachment 3 and referenced in Stipulation [.A.3.

March 27,2019
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I11. HISTORIC PROPERTIES ENHANCEMENT PROGRAM
A. Historic Property Fagade Enhancement Program

L.

CCD will assist DDP in establishing a program to enhance historic building
facades along the 16th Street Mall, through the funding of grants for lighting
and/or fagade improvements such as restoration. Grants will require equivalent
matching contributions from property owners or occupants.

If and when a program is established, CCD will contribute $450,000 to funding
the program by separate agreement, which is inclusive of administration and grant
costs.

CCD will assist DDP in exploring options for agency or agencies to administer
the program and CCD will assist DDP in creating the organizational documents
for the program. DDP will be the fiscal agent and market the program to Mall
property owners.

If a lighting program is established:

a. The program will be generally based on the DDP Lighting Study for 16th
Street Denver Mall — Concept Design Report published May 24, 2013.

b. The program will require updates to the Landmark Preservation
Commission (LPC) Design Guidelines for Denver Landmark Structures
and Districts, published January 27, 2016. CCD and DDP will coordinate
with LPC, following the appropriate process for design guideline changes.

Work under the program shall commence once construction of the Project is
complete.

The program will last up to three years, after which time any remaining funds will
be reallocated as provided under the terms of the governing documents for the
program.

Iv. CONSTRUCTION COMMITMENTS

A. Protection of Historic Properties During Construction
CCD will provide and fund a third-party contractor to monitor construction-related
vibration. CCD will ensure that the contractor:

1.

2.
3.

6.

Establishes a baseline vibration threshold that takes into account any specific
tolerances or sensitivities of the historic properties adjacent to the Mall;
Measures vibration levels during construction;

Alerts the construction contractor and CCD, if vibration reaches or exceeds the
baseline vibration threshold;

If the baseline vibration threshold is continually broken, CCD will require its
contractor to choose another construction method, if practical and feasible;

If no another construction method is practical and feasible, CCD will require its
contractor to work with the property owner(s) of the affected historic property(s)
to ensure the property is properly monitored during construction and that no
damage occurs; and

CCD will provide reports and other applicable documentation from Stipulations
IV.A.2 —IV.A.5 annually to FTA and the SHPO.

B. Access to Historic Properties During Construction

CCD, in coordination with property and business owners, shall ensure reasonable
access to historic properties in the APE during construction. CCD, in coordination
with RTD, CCD’s construction contractor, and business owners will implement the
Project Management Plan developed in advance of Project construction consistent
with the environmental mitigation commitments in accordance with NEPA and the
construction contract documents for the Project.

March 27,2019
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VIII.

1. This Plan will establish access to properties adjacent to the Mall, as much as
practicable.

2. CCD will take steps to ensure that its construction contractor adheres to the
Project Management Plan and to CCD ordinances and standards for maintaining
access to historic properties during construction.

NATIONAL REGISTER OF HISTORIC PLACES EVALUATION

A.

C.
D.

After construction of the Project is complete, RTD will prepare an updated Colorado
Office of Archaeology and Historic Preservation Form 1403 for the Mall, recording the
changes to the property from the Project and including assessment of post-Project NRHP
eligibility status.

FTA and RTD will submit the completed form to Signatories and Concurring Parties for
review and comment.

Signatories and Concurring Parties will be provided 30 days to provide comments to RTD.
FTA and RTD will respond to comments within 30 days of receipt of comments.

UPDATE MALL MAINTENANCE GUIDELINES

A.

CCD, in coordination with RTD and DDP, will develop new or update existing policies,
plans, manuals, and/or guidelines for maintenance of the Mall to ensure the condition of
the rebuilt Mall is maintained long-term.

. These new or updated policies, plans, manuals, and/or guidelines will include instructions

for maintaining the design commitments in Stipulations I and II.

CCD will complete the appropriate plans, manuals, or guidance within one year of the
completion of the Project construction.

CCD will provide Signatories and Concurring Parties with the opportunity to review and
comment on the new or updated policies, plans, manuals, and/or guidelines related to
maintenance of elements that convey the Mall’s historic significance, as defined in the
revised Form 1403 per Stipulation V above. CCD will consider input from the Signatories
and Concurring Parties when finalizing the new or updated policies, plans, manuals,
and/or guidelines.

DURATION

This PA will be null and void if its terms are not carried out within ten (10) years from the
date of its execution. Prior to such time, FTA may consult with the other Signatories to
reconsider the terms of the PA and amend it in accordance with Stipulation XIII below.

POST-REVIEW DISCOVERIES
See the Unanticipated Discoveries Plan (UDP) in Attachment 4 for more detailed information
regarding the following steps and procedures.

A.

Inadvertent Discovery of Cultural Resources

1. If, during Project implementation, CCD uncovers any unanticipated, previously
unidentified historic archaeological, or paleontological materials, CCD will
proceed in accordance with the procedures outlined in the UDP in Attachment 4
and notify FTA and other Signatories. CCD will not proceed with construction
within 30 feet of the discovery until the requirements of 36 CFR 800.13 have been
satisfied.

2. Cultural resources include remains of prehistoric or historic structures, prehistoric
or historic artifacts, and plant or animal bones and fossils.

March 27,2019
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XTI,

XTII.
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B. Human Remains

1. In the event of the discovery of any human remains, funerary objects, sacred
objects, or objects of cultural patrimony, as defined in 43 CFR § 10.2(d), CCD
will stop work within 50 feet of the discovery until a qualified archaeologist can
examine the resources and assess their significance. CCD will follow the
procedures outlined in Colorado Revised Statutes (CRS) 24-80-1301 to 1304,
Unmarked Human Graves.

2. Construction will not resume in the location of the discovery until the
requirements of CRS 24-80-1302 are met.

PROFESSIONAL QUALIFICATIONS

RTD and CCD shall ensure that all historic preservation and archaeological activities carried
out pursuant to this PA shall be accomplished by or under the direct supervision of a person or
persons who meet(s) or exceed(s) the pertinent qualifications in the Secretary of the Interior’s
Professional Qualification Standards (48 Federal Register [FR] §§44738-44739) in those
areas in which the qualifications are applicable for the specific work performed.

MONITORING AND REPORTING

Each year following the execution of this PA until it expires or is terminated, RTD and CCD
shall provide the other Signatories and Concurring Parties a Summary Report detailing work
undertaken pursuant to its terms. Such report shall include any material Project problems
encountered, reports from Stipulation IV.A, and any disputes and objections received by FTA
during efforts to carry out the terms of this PA.

DISPUTE RESOLUTION

Should any Signatory to this PA object at any time to any actions proposed by another

Signatory or Concurring Parties or the manner by which the terms of this PA are implemented,

such party shall consult with FTA to resolve the objection. If FTA determines that such

objection cannot be resolved, FTA will:

A. Forward all documentation relevant to the dispute, including the FTA’s proposed
resolution, to the ACHP. ACHP shall provide FTA with its advice on the resolution of the
objection within thirty (30) days of receiving adequate documentation. Prior to reaching a
final decision on the dispute, FTA shall prepare a written response that considers any
timely advice or comments regarding the dispute from ACHP, Signatories and Concurring
Parties and provide the applicable party with a copy of this written response. FTA will
then proceed according to the FTA’s final decision.

B. If the ACHP does not provide its advice regarding the dispute within thirty (30) days, FTA
may make a final decision on the dispute and proceed accordingly. Prior to reaching such
a final decision, FTA shall prepare a written response that considers any timely comments
regarding the dispute from the Signatories and Concurring Parties and provide the
applicable party and ACHP with a copy of such written response.

C. FTA's responsibility to comply with the terms of this PA that are not the subject of the
dispute remain unchanged.

AMENDMENTS
This PA may be amended by an amendment executed by all Signatories. The amendment will
be effective on the date a fully executed copy is filed with the ACHP.

TERMINATION
If any Signatory to this PA determines that such Signatory cannot comply with the terms
hereof, such Signatory shall immediately consult with the other Signatories to amend this PA
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per Stipulation XIII, above. If the Signatories do not amend the PA within thirty (30) days (or
another time period agreed to by all Signatories), any Signatory may terminate the PA upon
written notification to the other Signatories.

Once the PA is terminated, and prior to continuing work on the Undertaking, FTA must either
(a) execute a new PA or MOA pursuant to 36 CFR § 800.6 or (b) request, consider and
respond to the comments of the ACHP under 36 CFR § 800.7. FTA shall notify the
Signatories as to the course of action it will pursue.

EXECUTION of this PA by FTA, ACHP, SHPO, RTD, DDP, and CCD, the submission of
documentation and filing of this PA with the ACHP pursuant to 36 CFR § 800.6(b)(1)(iv) prior to
FTA’s approval of the Undertaking, and implementation of the terms of this PA provide evidence that
FTA has taken into account the effects of this Undertaking on historic properties and afforded the
ACHP an opportunity to comment.

9 March 27,2019



PROGRAMMATIC AGREEMENT
AMONG
THE FEDERAL TRANSIT ADMINISTRATION,
THE COLORADO STATE HISTORIC PRESERVATION OFFICER,
AND
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING
IMPROVEMENTS TO THE 16TH STREET MALL
CITY AND COUNTY OF DENVER, COLORADO

SIGNATORIES:

Federal Transit Administration

Date
Cindy Terwilliger, Regional Administrator
Advisory Council on Historic Preservation

Date
John M. Fowler, Executive Director
Colorado State Historic Preservation Officer

Date

Steve Turner, AIA, State Historic Preservation Officer
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AMONG
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IMPROVEMENTS TO THE 16TH STREET MALL
CITY AND COUNTY OF DENVER, COLORADO

INVITED SIGNATORIES:

City and County of Denver

Date
[insert name and title]
Regional Transportation District

Date
[insert name and title]
Downtown Denver Partnership

Date

[insert name and title]
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PROGRAMMATIC AGREEMENT
AMONG
THE FEDERAL TRANSIT ADMINISTRATION,

THE COLORADO STATE HISTORIC PRESERVATION OFFICER,

THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING
IMPROVEMENTS TO THE 16TH STREET MALL
CITY AND COUNTY OF DENVER, COLORADO

CONCURRING PARTIES:

Historic Denver

[insert name and title]

Landmark Preservation Commission

[insert name and title]

Colorado Preservation, Inc.

[insert name and title]

National Trust for Historic Preservation

[insert name and title]

Lower Downtown Design Review Board

[insert name and title]

AND

Date

Date

Date

Date

Date

March 27, 2019
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