LOWER DEMSITY FOR LOWER SIGARLOAF, LLC

sy 12,2 RECEIVED

Flarida Housing Finance Corparatien JAN 12 2021 11:52 AM
237 North Branough Strest, Suite 5000
e FLORIDA HOUSING

FiIMANCE CORPORATION

ATTH: Office of Clerk of Corporation

RE:

Comments on Petition for Waiver of Rule 67-4B.0072{ 21Kk, Waiver of the Gualified
Allocation Plan's Reguirement for Returning Houwsing Credst Allccations, and Waieer of
Rl 67-45.003{56]

The Landings &t Sugarloaf Key, LLC

FHFC Case Na, 2021-DO2VW

Ladies and Genflemen;

These comments are being submitted on bahall of Lower Density for Lowar Sugarhaaf, LLC. We
are submitting these comments in accordance with F.5. 120.542(6} and Rule Z8-104. 0034{1),

FAC

O January &, 2021, The Landings at Sugaroaf Key, LLC {the “Petitioner”) submitted a petition
[thie “Petitien”] 1o Flosida Housing Finance Corporation (the “Comorstion”) for & waiver of Rube
G7-48.0072(21](b), F.AC, 1o allow the Petitioner to extend the firm loan commitment deadine
far the State Apartment Incentive Loan funding alocated to tha Patitioner, 2 waber of the
Gwalified Allocation Flan's probibition from returning Housing Credit alacations prier fo the last
quarter of 2021, to allow the immediate return af the Petitiones™s 2009 Housing Credit
allocation, and 12 allocate new 2021 Housing Credits to the Petitioner with a later placed in
service date, all pursuant to the Comporation's Request for Applications 2018-115, Notice of the
Fetition was published in the Florda Administratine Register on Jamuary 7, 2021

The waiver requests in the Petition with respect to Housing Credits should be denied because
the housing proposed to be built by the Petitioner will not quakify for Housing Credits under
Section 42 of the U5, Imternal Beverwe Code [the “IRC™). For rearly Dad years, aur
organization, s members, and the residents of Lower Sugarloaf Key have asserted (o the
Corporation that the housing will net gualify for Howsing Credits because it will not satisfy the
important requirement that the housing will be svsitsble for wse by the gemeral public {the

.

| public use req t*]. Our pasition is based an the fact that, under Monros
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County zaning laws, the housing is reguired 1o be "employes housing,” which is defined as
housing for “warking hausehalds that derive at least 70 percent of their househald indoms
Tram gainiul employment in Monroe County.” Monroe County Land Deselopment Code 130-93
and 103-1 Astached is a Movember 29, 2018 email from the Carparation’s st2ff to Monres
County’s Assistant County Administratar which conchided that “amployee housing” as defined
i Manroe County's 2aning laws does nat qualify for Housng Credits becauss such housing does
not satisfy the genersl public use requirement.

Paragraphs 32 and 33 of the Petition refer to a 2019 amendment o the Florida Statutes which
states that “[i]t is mecessany to create a state housing finance strabegy 1o provide affardshla
warklorce housing opportunities to essential services personned in areas of critical state
cancern .. F.5, 420,502[8)(k], The Petition requests recognition by the Conperation of the
imponanca of s propesed development in fulfilling state policy, The Patitioner seems ta ba
taking the position that #: development will qualify for Housing Credits pursuant 1o Sectiaon
AHgh%) of the IRC, which provides in part that *Ta] project does not Fail to meet the general
public use requirement salely because of eocupancy restrictions or preferences that favar
tenants ., [B) who are members of & specilied group under a Faderal program or State program
or palicy that supports housing for such a spedfied goup .7

It is chear that the Patitioner's praposed development will not come within the exception in
Section 42[g)I9HE] to the general public use requisemant. As stated above, Monroe County
zoning kvws reguire that the housing be available only to persans wha earn at least 70% of their
incoeng from employment in Manroe County. The accupandy restriction applicabla to the
dewelopment thus will he impased under 2 county law and nat urder 3 “Faderal program or
State program ar policy,” Addtionally, the state policy referred to in the Petition apphes enly
to housing for “essential servces personnel,” For this purpose, the term “essential sendces
perseanet” is definnd a5 “natural persons or families whose total annissl ncoma s at or below
130 pereent of the area median incame, adjusted for housshold sise, and at kast one of wham
is emphoyed as police or fee personnel, 3 child care warker, a teacher or gther education
personnel, heslth cars personnel, 8 pibic emploves, or 3 service worker.” F5. 420.503[18)
{emphasis added). Therefore, the oocupancy restrictian spplicable 1o the Patitiones’s proposed
develpprment wnder the Monros County zoning laws applies to a different group of persons
than the state policy cted in the Petition,

attached s a letber dated February 11, 3019 from sur counsel, Andrew Tobin, to the Exeoutive
Director af the Corparatian which explains why the Petitioner’s propesed developmant does
ot gualify for Houging Credits, Wi subsequently sent Mr. Tabin's letter to the Corporation’s
Board of Directars {the “Board™) and ta the Corporation's credit underwriting firm. We again
raised the Housing Credit ksue in our cammeents of Juby 14, 2020 in which we asked the
Corporation to deny the Petitioner's previous waiver request. Alsp attached is our Seplember
4, 2020 email to the Corporation’s Executive Dirnctar, other staff members, and the edit
underwriting firm, with an attached memarandum fram our tas counsal, McDarmott Will &
Erery, which canclides that the Petitioner’s development will not qualify for Howsing Credits,
Thie memorandum Lakes inlo account The 2009 amendmant to the Haorida Statutes dted in the
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Patition. We heve neswer received a substantive reply from anybody at the Corporation to ary
of our previous correspordence an the Housing Credit issue.

The interests of the development of mud-needed multifamily afferdable bousing in Monroe
County would be best achieved if the Housing Credits that were prefminarily awanded ta the
Patitiones ware to be awarded to anather devefopment that will actusly meet the
requiremnents far Housing Credits. The Corparation wauld not be well-sered if it were to
award Housing Credits to a development with respect o wihich the tax equity Investors
uitienabely will b darded the henofit of the credits by the Intermal Revenue Servics, i which
case the credits will and up newer baing used. For these reasons, the Corporation’s denial of
the requests in the Petition with nespect to Bousing Credits wauld achinve the statutony
purpnses of F.5, 430.509% ard Section 42 of the U5, Intemal Revenue Code by making the
Hausing Credits that were prehminarily aarded to the Petitioner’s development availabls to
anoiher low-income housing project that will contain housing that satisfies the general public
use requirement, as mandated by Federal bw and regulations and Florida lae,

For the reasond distussed above, we bereby ask that the Board deey the requests in the
Petitian with respect to Housing Credits because the Petitoner’s propased development will
mat qualify for Housing Credits. We further ask that, In the event the Corporation’s staff
recommends to the Board that those requests in the Petition be approved, the Baard direct
staff to provide a written explanation to the Board and to the public of why staff believes that
the Patitionar's howsing will qualify for Housing Credis. Fnally, we ask that the Board™s
carsideration of the Petition be mchided as a0 action item, rather than as a consent item, in the
apenda for the January 22, 2021 Board meeting in order to promaote a discussion of the ksuees
we hiave raised in these comments.

Respecthully submitted:

On hehalf of Sugarloaf Shores Property Cwners Assodation, Inc., as managing member
of Lower Density Tor Lower Sugarioaf, LT



Emily chempes, ATF, CFiY 2

Aetingg Senlor Directar of Masring & Enviranmental Rasfuioss
Fdanro Coamty | Flancing & Envirorensedsl Resources Degeriment
2738 Creerseas Highwary, Suite 200, Marsthan, £L 32050
HEASIET2
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SBubjoct: Counly Workioroe Hiusieg Preferencs in LINTC and Other
Morsng Programs

Christine and Juanitz,



v made slight revisions to this Intro to ensurs that the
County understands that, while Florida Housing has
provided guidance below an whether it's possible to have
a coamnty workforce housing preference in Low Incons
Houstng Tex Cradit (LIMTC) properties, for other funding,
we have suggested that it MAY be possible to have such a
preference — see below. This information comes via
Laura Cox, our Director of Asset Management, and it's
important to differentiate bebween funding sources = in
this case, UHTC financing vs CORG-DR funding.

These type of preforences fall under federsl Fair Housing
guidefines, and Rorida Housing doesn®t have jurisdicsion
over Fair Housing, That jurisdiction ultimetely rests with
the Department of Howsing and Urban Development
{HUD). The guidance below doss not constitute legal
advice and does not offer any assurance as to what
position HUD would take on & workforoce housing
preference, Qur Director of Asset Management
recommends contacting the Fair Housing folks at HUD to
discuss your approach and gain approval, This thon will
sef you up to be protecied over time.

At this time, since the CDBG-DR funds for Monros County
are separate from LIHTC, this apparently gives the county
the ability to apply  preference properly vetted by HUD
lor developrents funded through the disaster recovery

RFA - .

Hope this helps. FH. r;fc:- {.jf._/_,. e,
"_ ot t

Prefarsncs Allowsnca when Using LIHTC s A4

A5 part of the Housing Assistance Act of 2008, the Internal
Revenwe Code 542(g) was amended to add a darification
aof the genesal public use requirements, Dwners of Low
Incowne Housing Tax Credit developrments rmust rent thedr
umnits in & manner congistent with the general public uss
requirarments of Treasury Regulation 51.42.0, Residential



rental units must be for use by the general public and af
of the units in a devalopment must be used on a non-
transient basis, Residential rental units are not for use by
the general public, for example, i the units are provided
anty for members of a secil organization or provaded by
en emplaver for its employess, Currentdy, the anly
perenitted preferences are for tenants (1) with special
mesds, (2) who are members of a specified group under a
Federal program or state proaram orpolicy that suppaorts
housing for such & specifisd Eroup, ar (3] who are
imvetved in artistic or lizerary activities, We beifeve that
the anly way we would be able to allow this approach
wendd be IF there was a was a federal regulation {there iz none)
oF stte statute tqm-ErrH_LnM_'qu_ui_a_ﬂluw sucha
nrefurﬂm
Preference Allowance when Using Other Housing
Funding, Including COBG-DR
The federal Fair Housing Act states, it s ilegsd for anvone
o advertise or make any statement that indicates 3
limitation or preference based on race, color, sational
origin, refigion, sax, familial stadus, or handicap”  Based
on existing case law, preferances based on where a
persan works ara allowed, subject to conditions detailad
below. Special preferences for “protected classas” such
a5 homelass end disabled are permitted.

The "disparate Impact” test would first look at
demegraphics. Does a public employes praferencs
provide housing primarily to a certain raclalfethnic dema
as compared to the overall county's raclal/ethnie profite.
Dees the preference refnforce historical discrimination
[wes there a pattern of job discrimination in the pask that
helped ta create that distribution, i.e., were onby Conchs
historically ernployed therefare preference would serve
to perpetuate discrimination.)



The county should seek HUD's spproval if it intends o
estabilish such a preference. The county would want to
provide specifics about median income & housing prices
vi. the salaries of their public emplovess. HUD approved
a similar plan for the city of Sunmywale Califomia's 2000-

2005 CanPlan, Their plan stated:

The City of Sunmpvale deerms it a compelng and
legitimate interest in having local public schoal
district employses, city emplovess and child care
center teachers live in or near Sunmale to
enhance the quallty of our residents’ and children's
lives in the community, to participate and be
actively invelved in community activities and events
to benefit residents and children and to provide
valuabde local resources for residents and children
n Sunnyvale,

The City of Sunmyvale Consofidated Plan 2000-2005
approved by the U5, Departreent of Housing and
Urban Development [HUD) identifies a high prioriy
need for affardable housing for low and moderste
income renters and homeowners.

HUL's endorserment; The preference for schoal
clistrict employees, ¢ty employees and child care
center teachers that serve Sunnyvale is narrowly
tailored and besed on the acute housing crises for
which there are no feasible alternativas other than
to Implerent preferences.

Please let us know if vou have questions,
Mancy

<A {f Ivenl}—>=t-[endif}->Nancy



. | Miuller | Director of Pelicy and
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children's lives in the community, to particlpate and ba activaly involved in
community activities and events to benefit residents and childran and to
provide valuable local resources for resldents and children in Sunmyvale.

The Clty of Sunnyvale Consolidated Plan 2000-2005 approved by the LS.
Department of Housing and Urbsn Development (HUD) identifiss & nlgh priarity
need for affordable housing for low and mederate incoms renters and
homeowness,

HLID's endorsement: The preferenca for schoal district employaes, city
emplovess and child care center teachers that serve Sunmyvale is narrowly
tailored and based on the scute housing crisis for wilch thare are no feasibis
alternatives other than to implemeant preferances.

Mency

On Mow 14, 2018, at 4:08 PM, Hurley-Christing <Hurley-

| Christine@MonrosCounty-FL Govs wrota:

| Hi Stuart. | do nat knev the enawer epecifically; howavar, 'm copying my contsct at

Florida Housing Flnance Corporation, Nancy Mulke, 2 Uf_gf?'?;
| - e . g
| : i E i o e
!m.l*rngmrwwre&wdsmn’sqmaﬂnn. -(l'u-"' I{“F‘t Fhr o 12

| | b FHFG: has been asked,this question in ihe past s
W

|1 the County condi of ROGC allocations 1o LIHTC project appiicants, so
I,mIEmmmmmt_npmggrs___F_ &5 (foF exampis, nol refrees], and e




County defines ghoes living in Monros whe sam at leasi
| incaee from onnos County, disquallly a project_

| from being Ln-rrcfun:hw

Eﬁm Huday, AICP

| Monros Gounty

| Amslstant Courity Administrator
205,280 2017

|Fn:|rr.|. Stuart =
| Sent; 'r'ﬁ'-B."'.’b'.sdH:.r. Mowermber

'I'a Hurley-Chesling <Hure,
| Suh]-ElL'.‘t‘ Fiwd: LIHTC

el I lbemard bk fromn Lozsa ven onz

| Hi Christine,
|:!:|:'m'| f0 My (uIesTion

Sluinrt

Begin forwamded messape

Froam: Stuart - sfachafferemnail com
| Dy Sovember [2 2008 at 100521 7 6 ERT
| Tz

| Subjects LINTC




ANDREW M. TOBIN, PA

. Attorney at Law Laad Per 1 Honlag Law
B T Past Office Box 630 Bestomeasd] Lie
‘Tavernier, Floridn 232070 et Frasiza
Rl Bt Clociogz.

Telophone 305-362-3888

Be:  Dockside at Sugarioaf Eey and The Lendings= at Sugarloaf Key
Monros County, Flarida
Application Muombers 2018-00808 and 201901003

Dwear Mr, Price:

Iamwﬁtinsmywnnbebaﬁd‘ﬂmﬂugulmmemmﬂwnm
Assosiation, Ine. and Sowth Peint Homeowoers, LLE.

On Decamber 14, 2018 the Board of Diractors of the Flarida Houaing Finanes
Dmpmﬁmwmmdmawhmn@mmmmmmm
fﬂrﬁm&jman&hﬁ&dthamﬁmnhtnmmmdﬂtmdcmﬁﬁ:m Bpecificatly, the
Hﬁmmmuﬂmhdamdﬂwmmﬁmndmgamdﬁﬂ.mmin
low-inpome housing tax eredits {tnx credits) uader Section 42 of the lnbernal
Rewanme Code (TRC). Presumakly the cradit underwriting processes fir the Prajacts
e DO nnderway.

Amnﬁghhswﬁmhmthﬂmsubmi&dhmwm&w

which the Applicant cartifiad that (1) it will comply with IR0 Seetion 42 =nd all
ﬂmmmmswhummamthmﬂmm.ib
will demnnstrate that the dsvelopment meata the requirements of TRC Seetion 42
(Paragraph 15).
Bu:hofb}npmhuu'hinhﬂnmhﬁawﬁkbedmhped{thﬁhmhjm
mmammmmmmmnmmmmmm
Mnmeﬂmﬂybandﬂwehpmtﬂodnm&gmlymmhpm&hd
mbedmﬂqndinthaShhmhmﬂmmrdﬂmmiBmml
apariments that serve as housing for the commersial wee or employes housing,



mumm.mmmmmmntw
incomne  fom geinfi] e rment in Monme Coonts

Housing)." See LD Section 130-93; Secticns 101-1 and 11N 1ib. s

In connection with & fling made with the Monree County Planming and
Envirenmental Resouress Department in ordar to darive & peservation of BOGO
allocations for the Projects, the owner of the Parcals stated that all of the dwelling
units in the Projects would be designated rs Employes Housing.

An afirdnble howsing projoct will qualify for tex cvedite only i the writa sre
“for e by the general public” Treasury Repulations Bection 1.42-8z). This means
that the units mast be rented in o manner consistent with howsing polioy governing
oondiscrimination pursuact to HUD regulations. [d. Based on theee ragulations,
we hulieve that Employes Housing, which ie lmited to residents who esrn st laass
T0% af their househaold inceme from employment in Monros County, clasrly does oot

life iip | T e

poblic. More fmportantly, FHFCs own salf is also of the opinien Shet Emploayes
mmmqﬂ&htmm.ﬁm&edmtﬁumﬁamw&memj]
hthwqmbw%,?ﬂ]SﬁnmNaijﬂll&,memﬁmmspmﬂ!
Frograms, te Monros Coonty which states that Employes Honsing is sat considered
by FHEC to be svailabls for use by the geaeral public snd thus doss not qualify for
tax eredita, Therefore, FHFC would be in violstion of stete mules if it wers to
allncate tax credits lo the Projects. Sce, Rale 67-48.022(4), Flo. Adm. Coda

Becanse the bousing in the Projects will not be svailabls for wse by the
general publie, not anly in cur epindon but in the opinion of FHP e stafl, this
housing will not comply with the requirements of IRC Section 42 Under state
rules, alloeations of tax eredits by FHFC are contingent on the Applicant somplying
with the requirements of IRC Saction 42, Rule 67-48.023(2), Fla. Adm_ Code
proceReas Tesult in & determination by FHPC that the Projests do not. qualify for tas
credits pod thus will not recaive the requested tax aredit allocations. We hope that
you will determine that these valuable tax ersdits shouwld be awarded by FHFO to

Sineerely yours,
M. Tobin, Esg.

ez Btuart Schailer
dack Mavchant



n: Stuart sfschaffer@gmail.com
Subject: LIHTC ISSI.IE: SugadﬂafKeme;ects
Date: Sep 29, 2020 at 2 13:30 F‘M

To: Trey Price Tre
Zo: Hugh Brown
Marisa Button
arisa.Button@floridanousing Mancy
Muller Muller@floridahousing.org, Bill
Metler bmetler@fi sinafl.com, Philip
Tingle =t i =.com, Ben Haas
' aas@comd =t Brian Moore
Jack Marchant

'ana.mcglamury@ﬂorid:ahn using.org

Dear Mr. Price:

| am writing you again in regard to the proposed multifamily
affordable workforce housing projects known as Dockside at
Sugarloaf Key and The Landings at Sugarloaf Key, FHFC
application nurmbers 2019-008CS and 2019-010CS pursuant
to RFA 2018-115, to be located on Sugarloaf Key in Monroe
County (the Projects). The Projects were preliminarily awarded
LIHTC tax credits by the FHFC board of directors in December
2018 and entered credit underwriting in January 2018,

We have taken the position that the housing in the Projects will
not qualify for LIHTC because it will not be available for use by



the general public. The Projects will be located in a zoning
district which, under the Monroe County Land Development
Code, requires that the housing be occupied by persons who
earn at least 70% of their income each year from gainful
employment in Monroe County. This “employee housing”
restriction means that the housing will not meet the general
public use requirement to qualify for LIHTC. Mot only has this
consistently been our position, it has also been the position of
FHFC staff as set forth very clearly in an email from Nancy
Muller of FHFC to Christine Hurley, Monroe County’s Assistant
County Administrator, on November 29, 2018.

We have engaged the Miami office of the international law firm
of McDermott Will & Emery to advise us on this LIHTC issue,
Recently we received MWE's opinion, which is attached to this



email, concluding that “employee housing” as defined in
Monroe County's Land Development Code does nat qualify for
LIHTC. Itis a well-reasoned, unqualified opinion that takes into
account the 2019 amendments to the Florida Statutes relating
to state financing of certain workforce housing in the Florida
Keys.

We ask that FHFC make a final decision not to award LIHTC tax
credits to the Projects. The housing in the Projects simply will
not qualify for LIHTC. If FHFC were to decide to award the tax
credits to the Projects, once construction is completed and the
properties are placed in service, the IRS will surely deny the use
of the credits by the tax equity investors. This would not reflect
well on FHFC. We implore FHFC to instead award these tax
credits to a deserving project or projects in Monroe County that



actually qualify for the credits.

As for the developers of the Projects, they were surely aware of
the “employvee housing® zoning requirement when they entered
into the contracts to purchase this land. There are numerous
zoning districts within Monroe County, and several
municipalities in the Florida Keys, that do not require affordable
housing to be for the local workforce. The developers should
have chosen to locate their project in one of those other
locations.

Respectfully submitted:

Stuart Schaffer
President, Sugarloaf Shores Property Owners Association



MEMORANDUM
Dade:  September 29, 2000
To:  Stoart Schaffer, Fram:  McDermeet Will & Emery LLP
Sugarlaaf Skares Praperty Oremers
Asspciation, Inc.
Re:  Public Use Requirement for the Low Encomss Housang Tax Credit

s aaf’ this requiresnints For projects Gnanced by Low-Income Housing Tax Credits
(LIHTCS ™) s that the project s for peseral public use. The Monroe County Land Development
Code requires that all hewsing huilt in certnin moming disiricts is used to house working
househelds eaming 70% ar more of their income from employment in Mooros County. As
diacaseed in this memnsorandum, 8 housing proges in such o 2omng disrict woold noussiafy te
generad public use requiremens and therefore wouald net he efigible for the LIHTC,

L Eackgriund and Facis

The: Florida Houasing Finance Corpomation 'FHFC”) is cansdening two prapoesed
housing projects to be constrocied on either sde of South Poim Dive on Sugarlosd Key in
Mlemrgs County, Flonds (the “Projecis”™). The Projecss have been allocated approximately 318.5
millign in LIHTCs ander sectign 42,

Buth parcels lor te Progocts are soned in the Subarban Commercinl land use moming
digtrict. As such, the anly howsing permitted 1o be built for these projects is & citegary of
affordable howsing called “employee housing,” which is defined as “bousing for working
heaseholds thet derive ar legst 70% of their househodd inpome from gaindfial employment in
Monroe County, ™ All dwelling usits in the Projects would he designated as emplioyes housing
anil the nooupants would therefoee need o be working househalds thar carm an least 70% of their
incoens fom gainful empboymen within Monsoe County,

1L Discussion
A Orverview of the Public Use Requirement

The LIHTC was enacted as pan of the Tax Beform Act of 1986, Legislatve history 1o the
Act explains that

! Except o odhorwrs prinided or when clee from s, all releme i o “acten” shall Be o st of e
Imemﬂkmmdlm o amanded (the “Code™). all mforemcrs o~ Treas, Fuge §7 sholll be i thi Treisuny
Hopulations

and all do " Frop. Beg §° shall bo o the Progosed
pumu.gmd redrder.
Soe Momros County Land Developmont Code Section 130575, Soctions 100-1 and §5%-1{aH h,
McDermott T RE B A St 490 Ml PL FHIESIS ol ol 33N 00 P+ 300347 B0

WT” & Erﬁew LS prctice-cordeciad Swoog MoTeonas HAF i Sy LCP.
T4A_LE 17X TR0 L B 0L



Residential resin] units must be for uss by the general public and all of the units in
a project must be used on 2 noo-tranaient besis, Residensial rental units s oo
used by the general public, for example, if the units are provided only for
membsers af a eocial organization o provided by an employer for its emplayees.
[ Iby, & umit is sdered 1o b used on & non-tramsient basis i the il
Jease term is six months or grester, Additicnally, no hospital, nursing, sandtarizm,
lifie care facility, retirement home providing sigeificant senioes other than
housing dormitory, oo trailer park msiy b 8 qualified bew income praject. Factony-
made bousing which is permssenly fixed to real property meay be a qualified low-
incorns building.*

This legislative histary Ferms the basis for the public use requirement. Additonally,
Treasury regulations promulgated in 1994 imposs th public wse requirement. Treas. Reg, §
1.A42-Wa) prosades: “1a residential nesial unit in a bailding is not for use by the generl public,
thiz unbt b5 ot eligible for & section 42 credit. A residential rental unit is Gor use by the genemnl
publie if the unit is rented in a manner comsistent with housing policy governing noo-
discrimipation, &5 evidinsad by rudes or regulations of the Deparineent of Housing and Urbem
Devebopment ™ The regulations farther elaborate that *if a residential restal unit is provided only
for & member af a social anganization or provided by am employer forits employees, the umit 15
not for use by the general publsc nd i3 not eligible for credit under section 42, In sddition, &ny
residential rental unit theat 15 pan of a hospital, cursing hoene, sanitarium, lifecare facility, trailer
park, or intermediste care facility for the mentally and physieally hendicapped is mat for wse by
the geseral public and is not eligible or credit usder section 427° As the preamble explaies,
“[ehe legislative history of section 42 provides that residential rental units must be for use by the
peneral public, Residential remtal units are not for use by the general pahblic, for example, if te
units are provided cnly for members of 8 socisl crganization or provided by an employer for its
emplaoyees.”* These regulations, combined with the legislative history, reveal a policy concemn
st narTaw, privide interssts could apprapriabe the LIHTC instend of cresting housing projects.
that hreadly henefit the public.

T 2008, Congress codified the general public uss requirement and created a few sasrow
exceptions 1o the requiremsent in Section $2(gH4), That provision pronddes.

A project does not fail to meel the gencral pablic use requirement solely bocause
of posupancy restricions of preferences thae favor tenants—
(A} — with special nesds,
(B — wha are membsers of & specified group under 2 Fedenl program ar
Stare program of pelicy that suppors howsing for such & specified group,

ar
() — who are imvelved in smtistic o literary sctivities

* Gereral Explonation of te Tax Reform Actof 1986,
* Tz, Risg § 142000

O RS 10, {Mar. 3, FFL)
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The Joint Committee on Taxation summarized the state of the general public use requinement
Tollerwing the codafication of U emeotptions as fiolloos:

In order oo he eligible for the bhyw-income heusing credit, the residential units in o
qualified lowe-income housing pregect must be svailable for use by the general public. A
project is available for general public use if: (1) the project complies with bousng son-
discriminmtion palicies incloding those set Forth in the: Fair Housing Act (42, U15.C,
3601, and (Z) the progect does nol neetricl cccupancy hased on membership in a social
orpunization of employment by specific employers. . [A] project which othersis:
meets the gememl public use nequirements shovs shall not fail to meet the general poblic
use requimemnint solely bectuse of ootugancy restrictians or preferences that favor
tenanes: 1) with special neads; ar {Z) whe are members of specfied group umder 2
Fadoral program or Stale program or policy that suppants housing fior such o specilied
grop; or {3) who are invelved in amistic and literary activities o

This IR Marked Segment Specialization Program Aodit Techniques Guides fior the LIHTC
figmher ehucidanes the public use requinrement. As ong geemple states, 2 program is pon-
compliant with the geneml public use requirement i€ *[t]he xpayer is renting low-income units
o pnembsers of & specified group allowabde under IRC § 420z 00E), bus cannot document
asaociation with or participation in & fadernl program or state program or federal/state palicy that
SUPPOTE housing for such a specifisd group as requited under [RC § A2(gSBL" Farther, itiz
helpful 1o coenpare & campliant o with & non-compliant scenario as provided in the Aodit
Techarqus Gubde. A housing project would comply with the general public use requirement
where: “TRC §42 housing is lkely to be used fenclusively or predominanty) by & specific groap
ol atherwiag sllooalle under [RC § 43(g)90, but there is no evidence that the taxpayer is
discriminating in viclation of the Fair Housing Act™ In contras, a bousing projeen would fail o
comply with the general public ase requinsment i1 [a] taxpayer restricts lovw-inoome units fo
student bouseholds, even i the stdent households meet ane of the exceptions umder TRC

B4 WANTY) For househalds comprised entirely of fisll-Gime sudests. The soodent households are
not 2 qualified group under TRC § A3(z) %) and e Gemeral Public Use: Requirement has
pricedence over the exceptions under TRC §42(iIND)" Thess examples show that unless
specifically nuthorized by Section 42{z)2), soeupancy resrictions will violate the general public
use requitement. The general publis use equinemdnt wiould not be violated merely hecause all
tenants in 4 housing development ane members of 2 specific group, soch as the warkforce in a
comnty, provided thers is no requirenvest thet the tenants be members of thit group. Rather, the
general public use reguirement i vioksted il the landlord seleos renas besed on impermissible
ervtenia fech a3 oroup membership, For this purpose, it does mot matter whether the
impermissible limitntion is imposed by applicable govemment males or by e landlord isclf

B, Application te the Proposed Prajecs

" Tecknical Explanation Of Divison C O HE. 3221, The "Heousing Assisiance Tax Act OF 2008." ICK 6506 {Jul.
13, 208}

CENLEREERLER st LY



Thee Projects would viclate the general public use requitement for the LIHTC. The
Wamrae County Land Development Code restricts occapancy in dwelling units s workens who
rarm at least 0% or more of their iscome within Manroe County. A specific population of
workers 3 not the general public as it excludes retinees, pon-workers and the disabled, and
workers frons cusside of Monroe County, Therefore, unless a specific exception applies, the
Prejects would not satisly e general pubfic use requirement.

The only specific exoeption that may apply is section £2(gN KB}, the exception for
fenants wia are memlbsers of specified group under a Federal program or State program or policy
thset sumpoets housing for such a specified group. The Monre County zoeing ordinance is &
creation of local, not state or federsl, law. This, the requirement that wockers caming &1 leass
T0% o bedr income from within Mearos County oocupy the units s not parsuant 1o a federal o
sate program. This conclusian is not affected by the Gact that, ander stae stanate, hMonroe
Cousnty's Land Develapmeent Code and amy amendments thereto are nequared 1o be spproved by a
atnte agency and accepted and ndopted by the Crovemar and the Gowemor's cabinet befone they
can b effective.

The omly potentially relevant stabe statuse is Flonda Stanses 420 302(8). The provision
includes tava parts, but neither part applies (o the Monree Cousty zoeing ardinance. First, Flornda
Starutes 42050208 Ha) is a legiskative finding that “[[]t is necessary 1 Créale Bew programs o
stimudate ke comstnection and substantial rehabilitation of rental housing for eligihle persans and
families,” “Eligible persons™ is defined under Florida Stanates 420.505(17) to mean:

oo of more naneral persons ar 2 family, irespective of race, oreed, matiomal
caigin, or sex, determined by the corporstion pursuant to 2 rubs bo be of low,
mioderade, o middle income. Soch determination shall not preclude any person or
famaly eaming up 1o 150 percent af the stabe or county median family income
froe participating in programs.  Persans 62 years of &2¢ or alder shall be defined
as efigihle persans regardless of income,

The Monroes County zoning ordinenes & sl compliant with the stre statte. An eligible person
urder the state stabule includes persens eaming up to 150 percent of (e slate o county median
incame. Thi Monree County crdinance restricts aceupancy 1o hose caming more than 70
pereent of their income from within the county, even if the worker's income &5 Less then 150
percent of the stae or county median incoms. Additionally, persans cver ags 62 are eligihle
persans umder the state statute, while persons over age 52 would not be eligible under the zaning
ondinance unbess they meet the specilied income requitements. This, the program in Florida
Stabotes 420, 302(B)&) 18 inconsistent with the Monroe County roning ondinance.

Second, Flarida Stahstes 420 503(8){) is a begisative finding that:

Il is mecessary b0 crease nostate housing finance stestegy 1o provide affordable
wirkfarce bousing apporunities 1o exsential services perseoned in areas of eritieal
sate comoern desiprated under s 380,05, for which the Legislature has declared
ite kntent to provide affordable housing, and aress thet were designated as areas of
criticed state comcem for 20 least 20 consecstive years before remaval of the
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designation.  The lack of nffordshle workfises howsing has been exacerhated by
the: dwindling availsbility of developable land, environmesisl consiraint, rising
congtruction and insurance costs, and the shorage of lower-cost housing units
As this stwie’s population continues 1o grow, sisental services personne] vital
the econcenies of mreas of critical stwte concern are unable o live in the
communities where they work, cresting transpartation congestion and hindering
their quality of life and community engagensnt.

Manro County has been designated s an anea of critical state conoem under Florida Statuses
380,05, Therefore, there is o stste policy 1o erears housing for easential services personmel in
Momros County. Flomda Statutes 430503 18) defines essentinl services perscnssd 10 inclede:
“nztural persons or families whose wotel anmesl household income is ot or below 120 pereent of
the ares median inceene, adjusted for housshold size, and 3 least one of whom is emploved as
police or fire perscamel, o child care worker, & eacher or ather education personnel, health care
personsel, a public employes, or service worker.” This definition does nat encompass workers
earning more tham M percent of their income from within the coanty, The Moo Couty
ardinance woald permit workers whe do net qualify as “essentinl warkers™ to live in t Project.
Morepver, bouschalds saming below 120% of the &né median income that include an essential
serviee worker wiould mol be an eligible tenant for the Project undess the household slso derives
mure than i percent af its income from within Mosros Coanty. Ths, the program in Florida
Stabutes 4203028 Hh) is incorsistent with e Monres: Cousty zoning ardinance.

Therefiore, the Monroe County soning requirament is not pursuant io 2 state program and

dowes not satisfy the general public use excepdion for & stans progrsm or policy. Thus, the Prajest
weouahd ol b compliant with the gemeral pubfic use requirement far the LIHTEC,
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