LOWWER DENSITY FOR LOWER SURGARLOAF, LLT

— RECEIVED

Flarida Housing Finenoe Conporatian JAN 12 2021 11:57 AM
227 Morth Broncugh Street, Suite 5000
Tallshassee, Florida 32301-1329 FLORIOA HOUSING

FINANCE CORPORATION
ATTH: Office of Clerk of Corparation

RE:  Comments on Petition far Waiver of Rule 67-28.0072(21)b], Waiver of the Qualified
Allocation PMan's Beguirement for Betuming Mousing Credit Allocations, and Waher of
Rulie &7-48.002{56]

Dockside a1 Sugarkoal Key, LLC

FHFC Case Na, 2021-00EVW

Ladies and Gentlemen:

These commuents are being submitted on behalf of Lower Density for Lower Sugarloal, LLC. We
arp submitting these comments in accordanos with F.5, 120,542(5) and Rule 28-104.002{1],
F.AC

On January &, 2021, Dodkside at Sugarkoal Key, LLC [the “Patitianer”) submitbed a petition (the
“Patitien™] to Florida Housing Finanoe Corporation (the “Conporation”) for & walver of Rule 67-
A%,0072(21) (b}, FAC, to allow the Petitioner to extend the firm lean comaitniant deadiine for
the State fApartment Incentive Laan funding allocated to the Petitioner, a waiver of the
Cualified Allocation Plan's probibitien fram returning Housing Credit allocations prior to the last
guarter of 2021, to allow the immediate return of the Petitioner’s 20019 Housing Credit
allacation, and to alloate new 2021 Howsing Credits to the Petitiones with a later placed in
service date, all pursizant 1o the Corporation’s Request for Applications 2018-115. Notics of the
Petition was published in the Flardda Admiristrative Register on lanuary 7, 2021,

Thie waiver requests in the Petition with respect to Housing Credits should be denied because
the housng proposed to be built by the Petitiones will ot qualify for Housing Credits under
Section 42 of the U5 internal Revenue Code (the “IRC], For nearly ten years, our
arganizatian, its members, and the residents of Lower Sugarlosl ey have ssserted ta the
Corporation that the housing will not qualify for Housing Credits because it will not satisfy the
impartant requi L that the housing w be availabie for use by the general public [the
“general public use requirement”). Our pusition is based on the fact that, under Manmoe
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County zoning laws, the housing is required to be “employes housing,” which is defined 2
housing far “warking hausehalds that derree at least 70 pereent of thesr household income:
from gainful employreent in bonroe County,” Monros County Land Development Code 130-93
and 101-1. Attached is a Movember 28, 2018 email froen the Conporation’s staff te Manron
County's Assistant Courty Administrator which concluded that “employes housing” as defined
in Manroe Counly's zoning lrws does not gualify for Bowsing Credits because such housing does.
not satisfy the general public use requinemeant.

Paragraphs 32 and 32 af the Petition refer to a 2019 amendment to the Florida Statutes which
states that “[it is pecessary to create a state housing finance strategy to provide affordable
warklorce housing cppartunities to essential services personned In areas of critical state
cancern .7 F.5 430.502(88E] The Petiticn requests recognition by the Carparation of the
impariance of it propesed develapment = fulfilling state policy. The Petitioner s=ems to be
taking the positian that its development will qualify for Housing Credits pursuant to Sectian

A3 gh%] of the IRC, which provides in part that “[a) project does not fall to meet the general
public use requirement salely because of aacupancy restrictions or preferences that laves
tenants .. [B) who are mambers of & specifad group under a Federal program or SLste progoam
or policy that supparts housing far such a speofied group ..."

It is chear that the Petitioner's propased developaent will not come within the excaption in
Saction 42[g](9KE] to the general public use requirement. As stated above, Manroe County
2oning lxws require that the housing be available only to persons wha earn at keast 70% of their
income from emplayment in barrae County, The actupancy restriction applicable to the
dewelopment thus will be impossd under 8 county law and ot under & "Faderal program or
State program or policy.” Addtionally, the state policy referred to in the Petition applies only
tor bousing for “essential services personnal.” Far this purpose, the term “essential services
personnel” is defined s “natural perions ar Families whose total annusl mcome |5 at or below
130 percent af the area median income, adjusted Tor household sipe, and st keast one of whom
is employed as police ar fire persannel, a child care worker, a teacher or gther education

blic am| or & service warker.” F5. 420050318}
[emphasis added). Therefors, the accupancy restriction applicable to the Petitioner’s proposed
dewelopment under the Monroe County zoning laws applies o a different group of persans
than the state policy cited in the Petition.

Attached is 2 kter dated Febinsary 11, 2019 from cur coursed, Androw Taban, to the Exeouthee
Director of the Corporation which explains why the Petiticner's proposed development does
mat qualify for Housing Credits. We subsequently sent Mr. Tobin's letter to the Corporation”s
Board of Directors (the “Baard”) and 1o the Corparation’s credit underwriting feom. We again
raised the Housing Credit issus in our comments of July 14, 2030 in which we asked the
Carparation ta deny the Petitionar's previous waiver reguest. Also attached & our Saplember
29, 2000 emall to the Conporation’s Exeoutive Directar, cther staff members, and the credit
undersriting fiem, with an attached memoarandum fram our tae consed, McDermeatt Wil &
Emery, which concludes that the Petitioner's development will not qualilfy for Housing Credits.
Thit memeararsdwm takes mto account the 201% amendrment to the Flonda Statutes cited i the
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Petition. We have never received a substantive reply from anybody &t the Carparation to any
af aur previcus cormespondence on the Howsing Credit issue.

The imterests af the development of much-needed multifamily affordable housing in Manroe
County would be best achioved if the Housing Credits that were preliminarily awarded to the
Petiticrer were to be awarded to ancther development that will actually meet the
requirements for Bowsing Credts, The Comperation would not be well-served if it were to
award Housing Credits to a development with respect 1o which the fae equity investars
ultimately will be denied the benefit of the credns by the Internal Revenue Sersice, in which
case the credits will end up never being used. For these reasons, the Corporation’s denial ol
the requests in the Petition with respect to Housing Credits would achieve the stafutary
purpeses of .5, 42005099 and Section 42 of the U5, iternal Revenus Code by making the
Hemusieg Credits that weere preliminarily awarded to the Petftioner’s development availsble to
another low-income housing project that will contain howsing that satisfies the general public
usa requirement, as mandated by Fedaral law and regulations and Farida law.

For the reasons discussed abows, we hereby ask that the Baard deny The requests in the
Petition with respect ta Housing Credits because the Petitioner's proposed development will
not qualify for Housing Credits. We further ask that, in the event the Corporation's stafff
recammends b the Board that those requests in the Patition ba approsed, the Board direct
staff to provide a written explanation o the Boeard and 1o the public of whiy staff believes that
thip Patitioner's housing will qualify for Housing Credits. Finally, we a5k that the Boand's
consaderation of the Petition be included a5 an action bem, rather than as a consent fem, in the
apenda for the January 22, 2021 Board meeting in coder te promote a discussion of the issues
wi have rased in these comments.

Respectfully submitbed:

LOWER DENSITY FOR LOWER SUGARLOWF, LLC
~ #

=
Bl L
Stuart Schaffer,
On behalf of Sugaroaf Shores Property Dwners Association, Inc., 235 managing member
of Lower Dansity for Lower Sugarioaf, LLC
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Emily Schemper, AP, CF
Aecting Seniar Directar of Flaeeing & Envitonmenta? Resouress
Fanro Coamty | Flanning & Emdrorenendsl Resources Dogeriment
2738 Crearoeas Highwary, Suite S0, Marsthan, FL 33050
FEASIET2

<hdaric, ButtenEicridslonsing o
Bubjoct: Counly Workioroe Housisg Preferencs in LINTC and Other
Mousing Prografms

Christine and Juanitz,



I've: rreache slight revislons to this intro to ensure that the
Coamnty understands that, while Florida Housing has
provided guidance balow on whether it's possible to hawe
a county workforce housing preference [n Low Inconte
Hewsing Tax Credit (LINTC) properties, for other funding,
we have suggested that it MAY be possible to kave such 2
preference —see below. This information comes via
Lawrs Cox, our Director of Asset Menagement, and it's
important to differentizte between funding sources —In
thits case, LIHTC fisancing vs COBG-DR funding,

These type of preferences fall under federal Fair Housing
Buidefines, and Florida Housing doesn’t have [urtsdiction
ovar Fair Housing. Theat jurisdiction ultimately rests with
the Departrnent of Housing and Urban Developrment
(HUD) The guidance below does not constitute legal
advice and does not offer any essurance as bo what
position HUD would take on 2 workforce housing
preference. Our Director of Asset Management
recommends contacting the Fair Housing folks at HUD o
dizguss your approach and galn approval. This then wifl
sak you ug to be protected over time.

At this tirme, since the COBG-DR funds for Monroe County
are separate from LIHTL, this apparently gives the county
the ability to apply & preference properfy vetted by HUD
for developments funded through the disaster recoery

RFA. - .
” guFe 9pm
b s o

Az part of the Housing Assistence Act of 2008, the Intemal
Rewenue Code §42(g) was amended to edd a darification
of the general public vee requiremnents. Owners of Low
Income Housing Tax Cradit developments must rent their
umits in @ manmer consistent with the genaral public wse
requirgments of Treasury Regulation §1.43-9, Residential



rental units maest be for wse by the ganeral public and all
of the unlts in a development must be used on a non-
transient basis, Residential rental units are nat for use by
tie gennral public, for example, i the unkts are provided
only for members of a social erganization or provided by
an emplover for its employess, Currently, the anly
permitied preferences are for tenants (1) with special
needs, (2} who are members of & specified group under a
Federal program o state programm ar palicy that supports
ousing for such a specified group, or (2] who are
Envolved in artistic or literary activities, We belleve that
the anly way we would be sble to allow this approach
would be If there was a federal deral regulation {there is nons]
or state statute {curmently none) thag_ug%ﬁqﬁ_such a
pr&furem:\e

Praference Allowance when Using Other Houwsing
Funding, Including COBE-DR

The federal Fair Housing Act states, “it is llegal for anyvone
to adwertise or make any statement that indicates &
limizatian or preference based on race, color, nations
origin, religion, sex, familial status, or handicap.” Based
on existing case law, preferences based on where 2
person works are allowed, subject to conditions detzlled
below. Special preferences for “protected dasses” such
as homelass and disabled are permiltted.

The "disparate Impact™ test would first look at
defnographics. Does a public employes preferencs
provide housing primarily to a certain raclal/ethnic deme
as compared to the overall county's raclalfethnle profife.
Does the preference refnfonce historical discrimdnation
{was there a pattern of job discriminztion in the past that
helped to create that distribution, i.e,, were only Conchs
historicaily ernployed therefore preference would serve
to parpetuate discrimination.)



The county should seek HUD's approval if it intends to
estabilish such a preference. The county would want te
provide specifics about median income & housing prices
vs. the salaries of their public employess. HUD approved
a simiar plan for the city of Sunnyvale California's 2000-

2005 ConPlen, Their plan stated:

The City of Sunmpvale deems it a compeiling and
Ingitimate Interest in hiwving local public school
district employess, city employees and child care
canter teachers live In or near Sunmyvale to
enhance the quality of our residents” and children’s
lives in the community, to participate and be
activaly involved in community activities and events
b Benefit residents and children and #o provide
valuable local rescurtes for residents and children
in Sunmyvale.

The City of Sunmpvale Consolidetad Plan 2000-2005
approved by the 1.5, Department of Housing and
Urban Developrent (HUD) identifies a high priarity
need for affordable housing for low and moderate
income renters end hormeowners.

HUD's endorsement: The preference for school
district ermployess, city employsss and child care
center teachers that serve Sunmyvale i narrowly
teflored and based on the acute housing crisis for
which there are no feasible alternatives other than
to implement preferenoes,

Please let us know If you have questions,
Mancy

<4 >3 endif|—>hency
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children’s lives in the community, to participate and be acthely Imvalved in
community activities and events to benefit residants end children and to
provide valuable local resources for residents and children in Sunmevals.

The City of Sunmyvale Consclldated Plan 2000-2006 approved by the ULS,
Department of Housing =nd Urban Development (HUD) identifles & high priorlty
need for afordable housing for low and modarate incoma renters and
hemeowners.

HLD's endorsement: The preference for school district employess, city
employees and child care center teachers that serve Sunmyvale ls narrowdy
tailored and basad on the scite hausing crisis for which there are no faasible
alternatives other than to implement preferences.

Mancy

|| on Naw 14, 2018, at 4:08 PM, Hurley-Christine <Huriay-

| Chiistine@honroeCounty-Fi_Gaws wrate
|| Hi Buert. 1 do nat kngw the answer apesifically; howser, I'm copying my contact at i
| Flerida Housing Finance Corparation. Mency Mufer. :uxﬁ-&‘??w
| . s . s
EN&W: I'm gaing to reword Stuart’s quastion. -ff'-ruﬁ' [ fj;f..,q"b =
|Vboliovs FHFC has been askod s question In e past, e a1

i '

If the Cou i ot ROBO allscations to LIHTE project spplicants, so
| | theet e cosupanis must be MemBers of our wo if&r exampls, not retiress], &nd The



County defines worldo thase living in Manme County whe sam at lesst
oo from 5 would that disquality & project.
| from Being LIHTC funding?
Christing Hurley, AICF
| Monroe County
| Asslziznt County Adminisiratar
205,280 2597

From: Stuarnt

Sent: Wednpsday, Newpmber 14, 20
| To: Hurley-Chisling 15
i Bubjaet: Fwd; LIHTC
|

| Hi Christine, 1} searrad bk [rotn Lasa

| s do my guestion

Sturt

Hegin forwanded messape

| From: St - sfachaffendemail oom

| Dptgs Navember 12 2008 a1 10-52 17 AM EST
| T e s K y
| Rubjects LINTC

1 rd te wihsether there
s fimaed 1o work fores hoalsine fwhich




ANDREW M. TOBIN, PA

Attornay at Law Bl U i i L
R Post Oifice Box 630 L
Tavernier, Florida 38070 Apeilsin Practice
el Miziz Dieclaga
Telephone 5058532388
Fahruary 11, 201%
hir. Harfld "Troy" Price
Rzncartive Thimetor

Finance 5
237 Morth Brenough Strect, Suite 5000
Tallahassag, FL 32301

Be:  Docksida at Bugarioaf Eey and The Landings »t Sugarloaf
IMenros County, Florida s
Application Mombars 2015-00802 and 201801005

Dagr Mr. Price:
Imwﬂh;mmmhhﬁﬂmﬂqumwhmﬂwm
Associntion, Ine. and Seath Point Homeowners, LLE,
O December 14, 2018 the Board Diiractors of the Florida Housing Fiennes
Corporation (FHIC) eslected the applications of the above rofirenced bwo projects

ﬂmﬂngﬁhmﬁmﬂm%mm&mﬁh&hmwhwm
ahmmmmw&mm&nmmmm
Sugarkiaf oy along US 1 oo efther side of South Point Drive. Each of the
spplications included an Apphication Certification and Acknowladgement Form in
whichthnﬁpylicaﬂuzﬁﬁndthﬂmi:wmmhvﬁahmcm&mm
mmummmpphnmwmmmmmﬂmn
wiﬂdmmt&bhlﬁhadmlmmmmthamqhimmuufmcﬂuﬁmﬂ
(Parngraph 15).
Mﬂ&nymhwwﬁnhmmmﬂhmhmdﬂkrm.ﬂm
Mmmmme{mmMmm
Manres Cousty Land Development Coda (LOC), the only housing that is permitted
to ba developed in the Sulurban Commersial zoning district is either commercisl
mmmeuMMh&muvﬁlmumﬂn@m haueing,



defined 2 “housing for working bouseholds that derive ot least 0% of their
M D o org Lrom  geinful emplyrment. in Mopos  Counts
Housing).” Sea LDC Sectior: 130-58; Sections 1011 and 13801 () 1)k,

In comnection with & fling made with the Monree County Planming and
Environmental Reavaress Depertment in ordar to derive & reservation of ROGO
allocations for the Projects, the owner of the Parcals stated that all of the dwelling
units in the Projects would be designnted as Employes Hovaing.

An affardable housing project will qualify for tax credits only if the units are
“for wse by the genersl public” Tressury Regulations Ssctlon 1.42-9(2). This means
that the unils must be rented in & manner conaistent with housing pelicy governing
vondiscrimination pursusnt to HUD regulations. [d. Besed on thess repulations,
we believe that Employee Housing, which ie Limited to residente who errn st laast
Tﬂﬂyfﬁmhu&dﬁhm&mmﬂmﬂhhﬁmmﬁouﬁ,ﬂguh@mﬂ
quakify for tax daredits bocause the housing s nob aveilabla for ges by the sanarl
public. More importantly, FHF(s own stafl & alse of the opi that Employes
Housing Soes not qualify for tex credits, Attached to this letter is o copy of an amail
duhdembwﬂﬂ.iﬂlSﬁmmNstuﬂer,FﬂFhD&mﬂofH}Mmdﬂpﬂ]
Frograms, te Moeros County which states that Emplopee Honsing ie 5ot considered
by FHFC to be mrilahle fior nse by the gensral poblic and thus doss not gqualify for
tax eredits, Therefore, FHFC would be in violation of stmte rules if it wers to
sllnzate tax credits to the Projects. See, Bale 67.48.023(4), Flo. Adm. Coda

Becanse the bousing in the Projects will met be svailable for use by the
peneral publie nat only in our epinion but in the cpinion of FHPCe stafl, this
housing will not comply with the requirements of IRC Section 42, Under state
rules, allocations of tax eredits by FHFC sre contingent on the Applicant somplying
with the requirements of TRC Section 42, Rule 67-48.02303), Fla. Adm. Code

For the reasons aat forth above, we regqueet that FHFC's cradit it
procereas Tesult in a determination by FHPC that the Projests do not. qualify for tax
cxedits mnd thus will not: recaive the requeested tax oredit allocations. We hope that
you will determine that these valuable tax eredits showld be awarded by FHPO to
oma or ors traly deserving affordable bonsing developments in Manroe County.

Sineeraly yous,

M. Tobin, Baq.

oz Htuart Schaffor
dack Marchant



“rom: Stuart s affer@gmail .
ubject: LIHTC Issue Sugarlnaf Key ijects
Date: Sep 28, 2020 at 2 13 30 F'M

Trey Price Tray !
= Hugh Brown
Marisa Button
isa.Button ricial Mancy

Muller [0 ller@floridahous Bill
Metler bmetler@firs Philip
Tingle iing nwe.com, Ben Haas

2. haas Brian Moore

Jack Marchant

ana.mcglamory@floridahousing.org

Dear Mr. Price;

| am writing you again in regard to the proposed multifamily
affordable workforce housing projects known as Dockside at
Sugarloaf Key and The Landings at Sugarloaf Key, FHFC
application numbers 2019-008CS and 2019-010CS pursuant
to RFA 2018-115, to be located on Sugarloaf Key in Monroe
County (the Projects). The Projects were preliminarily awarded
LIHTC tax credits by the FHFC board of directors in December
2018 and entered credit underwriting in January 2019.

We have taken the position that the housing in the Projects will
not qualify for LIHTC because it will not be available for use by



the general public. The Projects will be located in a zoning
district which, under the Monroe County Land Development
Code, requires that the housing be occupied by persons who
earn at least 70% of their income each year from gainful
employment in Monroe County. This “employee housing”
restriction means that the housing will not meet the general
public use requirement to qualify for LIHTC. Mot only has this
consistently been our position, it has also been the position of
FHFC staff as set forth very clearly in an email from Nancy
Muller of FHFC to Christine Hurley, Monroe County's Assistant
County Administrator, on November 29, 2018.

We have engaged the Miami office of the international law firm
of McDermott Will & Emery to advise us on this LIHTC issue.
Recently we received MWE's opinion, which is attached to this



email, concluding that "employee housing” as defined in
Monroe County’'s Land Development Code does not qualify for
LIHTC. It is a well-reasoned, ungualified opinion that takes into
account the 2019 amendments to the Florida Statutes relating
to state financing of certain workforce housing in the Florida

Keys.

We ask that FHFC make a final decision not to award LIHTC tax
credits to the Projects. The housing in the Projects simplhy will
not qualify for LIHTC. If FHFC were to decide to award the tax
credits to the Projects, once construction is completed and the
properties are placed in service, the IRS will surely deny the use
of the credits by the tax equity investors. This would not reflect
well on FHFC. We implore FHFC to instead award these tax
credits to a deserving project or projects in Monroe County that



actually qualify for the credits.

As for the developers of the Projects, they were surely aware of
the “employee housing” zoning requirement when they entered
into the contracts to purchase this land. There are numerous
zoning districts within Monroe County, and several
municipalities in the Florida Keys, that do not require affordable
housing to be for the local workforce. The developers should
have chosen to locate their project in one of those other
locations.

Respectfully submitted:

Stuart Schaffer
President, Sugarloaf Shores Property Owners Association



MEMORANDUM

Date:  Septomber 29, 2020

To:  Stuart Schalfer, From:  McDermoit Will & Emery LLP
Sugaricafl Shores Property Chwners

Association, Inc.

Bz MImUqu.ummEnrlﬁuImlumuHmmT&ﬂlﬂ[

e of e requirements for projects finenced by Law-Incame Housing Tax Credits
(LIHTCS") i that the project s lor general public wse. The Monroe Cousty Land Development
Code requites that all housing bailt in certain zening dsoiets 15 uwsed 10 house working
households eaming 70% or mare of their income from employment in Monroe County, As
discusaed in this memorandum, a bousing praject in such 2 ooming district would not satisfy the
genernl public use requiteneent and therefore would nes be eligibbe for the LIHTC.

I Background and Facts

‘The Flerida Housing Finance Corporation {"FHFC™) is considering tao proposed
hoasing projects to be constructed on either side of South Peint Dinve oo Euy in
Manros County, Flarda (e * Pm]mm"} Thi: Projess kase been sllocated approcimately $18.5
millice in LIHTCs under secticn <2,

Buth pargels for the Projects are soned in e Subarban Commercial band use moning
district. As such, the only hoasing permited to be built for these projects is a category of
affordable housing called “employes bousing,” which is defined 25 “heusing for working
tewsiholds that derive at least 7% of thelr bousehold incomss from gainfal employmend in
Manroe County,"* Al dwelling units in the Projects would be designaced a5 employes housing
and the pecupants would therefore need to be warking hoeseholds that eam 2t least 0% ol their
imcemn Crom gainful employment within Mosmos County.

IL Diiscussion
A Orverview of the Public Use Requirement

The LIHTT was enacted as pant of the Tax Beform Act of 15845, Legislative history 1o the
At explaing that:

! Excopi o odorwisn pronvided or when clesr from contest, all meloences o “section” shall b in setions of th
Imemu}{mcmod'lm s amended (e “Code™). 2l references o * Treas. Bog. §7 sholl be oo iba Treasun:

der, and all refizrences 1o “Frop. Reg. § shall be io the Propased Repulatioas
_Enmu.guad

dieeunder.
See Momme Conny Land Development Code Sectioa 130-93; Sectieas 101-1 and 1535-1aK1h.

MCDﬂrmﬂtt TS 2nd Ammrws Suite 4500 M FLSHI-05 Tal o 305 350 3500 Fax i HE MD B

Wil & El'nE-r'gr LES prcrig-conccted S MCmnar HEF i Fwey AP,
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Peesiidential rental units must be fior use by the generl public and all of the units in
n project must be used on 8 non-irengignt basis. Pesidential remal units are not
used by the general pubdic, for examgle, if the wnits are provided osly for
mesnhers of § socinl coganization ar pravided by sn employer for its employees.
Generally, a unit is comidered w0 be nused on @ mon-transient besis i the initial
leass b 13 six months of greater, Additionally, ma haspital, sursing, sanitsrium,
life care Fecility, retirement bome providing significant services other than
hemsing darmitory, ar wailer park may be a qualified low income projedt. Factory-
meade housing which is permanently fixed to real property may bi & qualified Low-
income hulding

This begislative history foems the basis for the public use requirement. Addationally,
Trizasury rogulations prosulgsted in 1998 lmpose the pablic use requinement. Treas. Reg §
1 42-Ya) provides: “If a residential rental anit in 2 building is not far use by the general public,
the umit is nat eligible for a sectian 42 credit. A resadential rental unit is lor use by the peneral
pubdic if the unit is rented in a masmar conssatend with bovsing policy geverning non-
discrimination, as evidenced by nales or remalations of the Department of Housing and Urban
Development.”™ The regulatioes further elabarate that “if 2 ressdentzal rental unit i prowided ondy
Far & member of & social organizaton or provided by an employer for its employess, the unit 1=
nok fiar use by the geseral public and is not eligible for oredit under section 42 In additian, any
vestidenrial rental unit that is pant of a hospital, nursing home, cetarim, Bfecan: facility, mailer
park, or intermediae care facility for the mestally and physically handicapped is not for use by
the ememal pubbic and b5 not cligible for credit under section 42™ As the preamble explaing,
“|uJhe: legislative history of section 42 provides thas residential rental umsts mist be for use by the
peneral public. Residential rental units are ned for nse by the genernl puhblic, for example, if the
units are provdded only for members of o social crganization or provided by an employes for s
employess,"* These regulations, combined with the legislative history, reveal a policy coneemn
that narrow, private imenests could appropeiate the LIHTC instead of creating housing projects
that broadly benefit the public.

In 2006, Cangress codified the general poblic use requitement and created a few parree
expiplions b thi reguirement in Secticn $2(g}¥). That provision provides.

A praject does nod fall 1o mes the gensal pubilic use requirement solely becauss
af socupancy restrictions or preferences that favar tenanks—
[} — with special needs,
(B) — whao are members of & specified group under 2 Fedeml program or
State program o policy that supports housing for sech a specified groop,
or
(C) — who are imvolved in artistic of literary activities

* Gemeral Bxplarotion of the Tax Refiors Act of 1986
1 Trees. Bog. § 1.00-%h)

T R, (Mar 3, 1584

# Eection 43(EHYL

[ R Ry Fra R T L LT



The Joimt Committes on Taxation sammarized the state of the genersd public use requirement
fiodlerwing the codification of the euorptons as fllows:

In prder to be eligible for the low-income heusiog credic, the residential anits in
qualified low-income howasing progect must b available for wse by the general public. A
praject ks availshle for genernl pablic use if (1) the praject complies with bousing son-
discrimingtion policies including thase set forth in the Fair Housing Act (42, LLS.C,
3601), and () the project does pol restnie cceupancy based on membership in 2 social
organiztion af employment by specific employers. . . [A] project which atheraise
meets the general public use requirernents shove shall Bot fail 1o meet the general public
s peuineminl solily ot of oocupancy restrictions or preferences that favor
tenants: (1) with special peeds; or (2) who are members of specified group under 2
Fedural progeam or St program o policy thal supports bousing for such a specified
groa; or {3) whe are invoelved in artistic and [Tterry sctivities cJ

This IS Masket Segment Specialization Program Audit Technlgoes Gusdes fior the LIHTC
firther edacidates the pablic nse requi it AS ng ple siates, 3 program is non-
coenpliant with the general public use requitement if: “[t]he axpeyver is renting hew-income wmits
wo imembers ol & apecified group allewable under IRC § 320 ¥R, bur cansot docamesit
asaociation with or participation in a federnl program or state program or federal'state palicy that
suppons bousing for such a specifisd group 25 required under IRC § 42(gSHBL" Fusther, it 15
belphul 40 compane & coenpliant i with a non-compliant scenaric as provided in the Awdit
Techrtques Guoide A housing project would comply with the general public use requirement
where: “TRC §42 bousing is likely o be used {exclusively or pradomingntly) by a apecific group
il ehizrwiee allowable under IRC § 420g)W%), bat there is oo evidenos that the taxpayer is
discriminating in viclation of the Fair Housing Act™ In sontrast, o housing propect would fail 1o
coanply with the general public wse regquirement i [a] txpayer restrices low-income units io
sludent homschelds, even if the shadent bousshalds meet one of the excepticns under TRC

£42(1 (DY) For households comprised entively of full-time students, The stadent houschalds ane
mat o qualified group ander IRC § 4201050 and the General Pubdic Use Requinsment has
precedence over the exceptions under TRC 453D These examples shiw thel usdess
specifically suthorized by Sectian 43{z)%), scoapancy restrictions will vickste te general poblic
use requinement. The general pubilic e equinement woald pot be viclsted merely heocaose a1l
venamls in a bousing development are members of a specific group, such as the warkforse in a
county, prosided there s no requiremens thag the semanis be menbers of that group, Bather, the
gemeral public use requiresnent s viclated il the landbord sedects tenants based on impemissibie
criseria such as aroup membership, For this purpose, 1t does not matter whether the
impermissible limittian is impesed by applicable government nudes or by the Lamdlond fraelf.

B Application fo the Proposed Projecis

" Technical Explanason OF Division © OFHE. 3221, The "Housag Assisancn Tax Ao OF 2008 JCX-01-06 [kl
23, 200E).
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‘The Projects would viclabs the general public use requiremest for the LIHTC. The
Mipnroe County Land Deselopmési Codie restiens occugancy in dwelling units to workers wha
earn at beast T0%% or mare of teir incoms within Monroe County. A specific population of
warkers is oot the general public 25 it excludes retivees, noe-workers and the disabled, and
warkers from gutside of Monros County. Therefone, unless g specific exception applies, the
Projects woubd not satisfy the general pablic use requirement.

The omly specific exception thet sy &pply is section AENIWE), the exception fur
tenants who are members of specificd groap under & Federal program oo State program o pelicy
that suppns kousing for sach a specified group. The Moeros County 2oning ordinence is o
crestiomn of local, nod state ar fedesal, law. Thus, the requinement thit workess saming at least
T of thir Ineome from within Monroe County oocupy the umits is not pursusant o a federal ar
state program. This conclusion is not affected by the fact that, under slale statute, Moo
Ciowmnry's Land Devedopanent Code and any amendmenits thersin are required to he approved by 2
stabe agency and accepesd and adopted by the Governer and the Governar's cahinet befare they
can be effective

The: anly petestially relevant state stahne is Florda Stababes 420.502(8). The pm-.-iai-:m
includes twa parts, hut neither part applies to the Monsos Counly soning ordinence First, Flarida
Seatubes 420 50208 ) a) is 2 logislative Gnding thet “[i]t is mecessany o create new progrums to
stimulate the comitnection snd saberantial rehabilitation of rental housieg for eligible persans and
Lasnilics.” “Eligible persoms” is defined under Florida Statubes 200 503( 17} tix mncan;

cmir of mone nanoral persens or & famdly, irespective of race, creed. netionsl
crigim, or s, desermined by the corporstion pursuast 1o & rule o be of low,
muderate, oo middle income. Such determinarion shall not preclude any person or
faraly exring up 1o 150 percent of the state o county median famsly iscome
froen participating in programs. Persons 62 years of sge o older shall be defined
as =ligihle persans regardless of imeome.

The Munrce County zoning ordinance is pot compliant with the state sarate. An eligible persan
under the state stabate includes persans gaming up to 150 percent of the state or county median
imsame. The Menres County crdinanes restricts cocoapancy o those eammng mose than 70
pereent of their ingame from within the county, even if the worker's ineome: is less than 150
percent of the state ar county median incoms. Additionally, persoms over age G2 are eligible
persoms umwder the state statule, while persens over age 62 would noe be eligible under the zonieg
codinance unless they meet the specified income roquisenses. This, the: program in Florida
Finhaies 4205028 N2} is incansastent with the Monree County zoning crdinance.

Second, Floridn Statuses 420 SOHENE) s a lagisdative fading thar:

Il is mecessary 10 crean: @ siate howsing finance strasegy o proside affordable
workforce housing cpporbunities b essential services personnel in areas af critical
stabe concern designated under s, 38003, for which the Legislature hes declared
ita {stent 1o provide affordable housing, and areas that were disignatod as aneas of
critical state comcern for at least 30 consecutive years befors removal of the
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designation. The lack of affordable workforce housing bas bee exacerbated by
the: dwindling svailabality of developable land, snvironmentad constraints, rizing
congtnaction and imsurance costs, and the shortage of lower-cost bousing units
As this stase’s population comtimues to grow, essentisl services persoame] viesl 1o
the ecanocmies af areas of critical siste concern are wnable éo live im the
comimnities whore thiy work, creating temsportation congestion and hindering
their quality of [5Fe and commusity engagement.

Mumrgs County has b dosignated as an anea of critical state concern under Florida Statues
38005, Therefore, there is o state policy to create housing for essentiad services personnel in
Mlommos County. Flosida Statutes 420.500{18) defines exsential services personnel 1o include:
“matural persoms or families whese toosd anneal howsehold income is ot or below 120 pereent of
the: arza median incos, sdjusted for houssbald size, and as lexst ong of wham is emploved as
podice ar fre personned, o child cane worker, & lescher or other education personnel, health care
paraonmel, & public employes, ar s service worker,” Thas definition does not encoapass workers
earning neare: than M) percent of their insome from within the county. The Mooroe Cousty
ardinance would pereit workers who do ned qualify as “essengial workers™ to Five in the Projecs.
Moremver, houscholds earning below 130 of the anea meadian ineome thal include an essential
servies worker would ol e an eligible temant For the Project unbess the: howsehold slso derives
mure than M peroent af its income From within Mosros County. This, the program in Florida
Stabaies 4203028 )] is inconsigent with the Maonros Courty eoering ardinance.

Therefore, the Monroe Coonty sentng requitesnent is pol pursuant 1o 2 stale program and
dises mot satisfy the geneml public use excepdion for 2 state program or policy. Thas, the Prajed
weoudhd o b o pliant with the geseral pubfic use requirement far the LIHTC,
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