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STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

AMBAR RIVERVIEW, LTD.,

Pelitioner, FHFEC Casc No. 2019-014BP
DOAH Case No. 19-1261BID

V.

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,
and
LAS BRISAS TRACE, LP,

intervenor.

FINAL ORDER

This causc came before the Board of Directors of the Florida [lousing Finance
Corporation (“Board™) for consideration and final apency action on June 21, 2019,
Petitioner Ambar Riverview, Ltd (*Ambar” or “Petitioner™) and Iniervenor Las
Brisas Trace, LP (“Las Brisas”) were Applicants under Request for Applications
2018-111, Housing Credit Financing for Affordable Housing Developments Located
in Miami-Dade County (the “RFA’™), The matter for consideration before this Board
1s a Recommended Order issued pursuant to §§120.57(1) and (3), Fla. Stat. and the

Fxceptions to the Recommended Order.

FILED WITH TPE CLERE OF THE FLORIDA
Page | of 7 EGUSHG FINANCE CORFORATION
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On Scptember 6, 2018, Florida Housing Finance Corporation {“Flerida
Housing} issued the RF A, which solicited applications lo compete for an allocation
of low income housing credit funding. On November 9, 2018, 67 applications were
submitted in responsc to the RFA, including applications from Ambar and Las
Brisas. On February 1, 2019, Florida Housing posted notice of its intended decision
to award funding to three applicants, including [.as Brisas. Ambar was eligible, but
not recommended tor funding.

Ambar, Whaler’s Cove Apartments, LLC and Landimark Development, Corp.
(“Whaler’s Cove™), AMC 1I1TG 3, LLC (*AMC HTG 37), and HTG Rock Ridge,
Ltd. (“HTG Rock Ridge™) timely filed formal written protests and petitions for
administrative proceedings. Several other applicants filed notices of appearances in
the challenges. Ultimately, HTG Rock Ridge, Whaler’s Cove, and AMC HTG 3
voluntarily dismissed their respective petitions.

A formal hearing commenced as scheduled on April 10, 2019 in Tallahassee,
Florida, belore Administralive Law Judge Darren A. Schwartz (the “ALJ™) at the
Division ol Administrative 1learings ("DOAH"). At the outset of the hearing,
Ambar announced that it would no longer litigate several issued raised in its petition.
Thereafter, the hearing proceeded on issues regarding: 1) Las Brisas® failure to
identify the multiple roles of its principals on the Principals Disclosurc Form; and 2)

Las Brisas’ failure to answer Question 10f of the Public Housing Authorily Question
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ot the RFA. Florida Housing maintained its initial position that Las Brisas’
application was properly deemed eligible and sclected for [unding. After the
hearing, all parties timely filed Proposed Recommended Orders.

After consideration of the oral and documentary evidence presented at
hearing, and the entire record in the proceeding, the ALY issued a Recommended
Order on May 21, 2019. A truc and correct copy of the Recommended Order 1s
atlached hereto as Exhibit A. The ALJ determined ihat Florida Housing’s proposed
action in awarding housing tax credits to Las Brisas, and not Ambar, is not contrary
to the governing statutes, rules, or the RFA specifications, and was not clearly
erronecus, contrary to competition, arbitrary, or capricious. The ALJ recommended
thal Florida [lousing dismiss the protest of Ambar and award housing lax credits to
Las Brisas.

On May 31, 2019, Ambar filed Exceptions to the Recommended Order.
Florida Housing and Las Brisas tiled a Joint Response to Ambar’s Exceptions. The
Exceptions and Joint Response are attached hereto as Exhibits B and C, respectivcly.

RULING ON EXCEPTION #1

I. Ambar filed an exception to I'inding of Fact 14 of the Recommended
Order. After a review of the record, the Board finds that this Finding of Fact s

supported by competent substantial cvidence and the Board rejects Exception #1,
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RULING ON EXCEPTION #2

2 Ambar (iled an exception to Findings of Fact 34, 35, and 36 of the
Recommended (Order. After a review of the record, the Board finds that these
Findings of Fact are supported by compeient substantial evidence and the Board
rejects Exception #2.

RULING ON EXCEPTTON #3

3. Ambar liled an exception to [indings of Fact 46 and 47 of the
Recommended (rder. After a review of the record, the Board finds that these
[ndings of Fact are supported by competent substantial evidence and the Board
rejects Exception #3.

RULING ON EXCEPTION #4

4. Ambar filed an cxception to the Conclusions of Law 67 and 68 of the
Recommended Order. After areview of the record, the Board finds that Conclusions
of Law in Paragraphs 67 and 68 are supported by competent substantial evidence
and reasonable interpretations of applicable law and the Board rejects Exception #4.

RULING ON THE RECOMMENDED ORDER

5.  The Findings of Fact set out in the Recommended Order are supported

by competent substantial evidence.
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6. The Conclusions of Law set out in the Recommended Order are
supported by competent substantial evidence and reasonable interpretations of
applicablc law.

7. The Recommendation of the Recommended Order is reasonable and

supported by competent substantial evidence.

ORDER
In accordance with the foregoing, it is hereby ORDERED:

A.  TheFindings of Fact of the Recommended Order are adopted as Florida
Housing’s Findings of Fact and incorporated by reference as though tully set forth
in this Order.

B.  The Conclusions of Law in the Recommended Order are adopted as
Florida Housing’s Conclusions of Law and incorporated by reference as though fully
set forth in this Order.

C.  The Recommendation of the Recommended Order is adopted as Florida
Housing’s Recommendation and incorporated by reference as though fully set forth
in this Order.

IT IS HEREBY ORDERED that Florida Housing’s scoring and ranking of

RFA 2018-111 is AFFIRMED and the relief requested in the Petition is DENIED.
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DONE and ORDERED this 21st day of June, 2019.

FLORIDA HOUSING FINANCE
CORPORATION

Copies to:

Hugh R. Brown, General Counsel
Hugh.Brown@floridahousing.org

Betty Zachem, Assistant General Counsel
Betty.Zachem(@floridahousing.org

Marisa Button, Director of Multifamily Allocations
Marisa.Button(@floridahousing.org

Jesse I.eon, Director of Multifamily Development
Jesse.Leon(@floridahousing.org

Michael P. Donaldson, Esq.
mdonaldson(@carltonfields.com

Seann M. Frazier, Esq.
smf{@phrd.com

Marc Ito, Esq.
mito(@phrd.com

Kristen Bond, Esq.
kbond(@phrd.com
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NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER
[S ENTITLED TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68,
FLORIDA STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE
FLORIDA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDINGS
ARE COMMENCED BY FILING ONE COPY OI' A NOTICE OF APPEAL
WITH THE AGENCY CLERK OF THE FLORIDA HOUSING FINANCE
CORPORATION, 227 NORTH BRONOUGII STREET, SUITE 5000,
TALLAHASSEE, FLORIDA 32301-1329, AND A SECOND COPY,
ACCOMPANIED BY THE FILING FEES PRESCRIBED BY LAW, WITH THE
DISTRICT COURT OF APPEAL, FIRST DISTRICT, 2000 DRAYTON DRIVE,
TALLAHASSEE, FLORIDA 32399-0950, OR IN THE DISTRICT COURT OF
APPEAL IN THE APPELLATE DISTRICT WIIERE THE PARTY RESIDES.
THE NOTICE OF APPEAL MUST BE FILED WITHIN THIRTY (30) DAYS OF
RENDITION OF THE ORDER TO BE REVIEWED.
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STATE OF FLORIDA

DIVISION OF ADMINISTRATIVE HEARINGS

AMBAER RIVEEVIEW, LTD.,

Petitioner,

V5.

Case No. 19-1Z261BID

FLORIDA HOUSING FINANCE

CORPORBATION,
Eespondent,

and

LAS BRISAS TRACE, LF,

Intervenor.

RECOMMENDED ORDER

This case came before Administrative Law Judge Darren A.

Schwartz of the Division of Administrative Hearings for final

hearing on April 10,

For Petitioner:

For Respondent:

2019, in Tallahassee, Florida.

AFPPEARANCES

Michael F. Donaldson, Esquire
Carlton Fields Jorden Burt, P.A.
215 South Monroe Street, Suite 500
Post Office Drawer 1910
Tallahassee, Florida 322302-0190

Betty EZachem, Esguire

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301



For Intervenor: Seann M. Frazier, Esquire
Parker Hudscon Rainer & Dobbs, LLP
215 Bouth Monroe Street, Suite 750
Tallahassee, Florida 32301

STATEMENT OF THE ISSUE

Whether Respondent, Florida Housing Finance Corporation's
("Florida Housing"), intended action to award housing tax credit
funding to Intervenor, Las Brisas Trace, LP ("Las Brisas"),
under Request for Applications 2018-111 Housing Credit Financing
for Affordable Housing Developments Located in Miami-Dade County
(the "RFA"), is contrary to governing statutes, rules, the RFA
specifications, and clearly erroneous, contrary to competition,
arbitrary, or capricious.

PEELIMINARY STATEMENT

On September &, 2018, Florida Housing issued the RFA,
soliciting applications to compete for an allocation of Federal
Low-Income Housing Tax Credit funding ("housing tax credits"™)
for the construction of affordable housing developments in
Miami-Dade County, Florida. Modifications to the RFA were
issued on September 25, 2018, October 4, 2018, and October 18,
2018. On November 9, 2018, &7 applications were submitted in
response to the RFA, including applications from Petitioner,
Ambar Riverview, Ltd. ("ambar"), and Las Brisas.

On February 1, 201%, Florida Housing posted notice of its

intended decision to award funding to three applicants,



including Las Brisas. Ambar was eligible, but not recommended
for funding.

Zmbar timely filed a Formal Written Protest and Petition
for Administrative Proceeding. On March 11, 2019, Florida
Housing referred the matter to the Division of Administrative
Hearings ("DOAH") to assign an Administrative Law Judge to
conduct the final hearing.

Florida Housing filed a motion to consolidate this matter
with other matters filed by Whaler's Cove Apartments, LLC, and
Landmark Development, Corp. (DOAH Case No. 19-1258BID); AMC
HTG 3, LLC (DOAH Case No. 19-126ZBID); and HTG Rock Ridge, Ltd.
(DOAH Case No. 19-1263BID). Lucida Apartments, Ltd., and HTG
Berkeley, LLC, filed notices of appearance as named parties in
DOAH Case No. 19-1258BID. Las Brisas, Ambar, and Cannery Row at
Redlands Crossing, LLLP, filed notices of appearance as named
parties in DOAH Case No. 19-126ZBID. On March 14, 2019, HTG
Rock Ridge, Ltd., filed a wvoluntary dismissal of its petition
and the undersigned entered an Order closing DOAH Case No. 19-
1263BID and relinguishing jurisdiction to Florida Housing.
Florida Housing closed its file as well.

On March 15, 201%, a telephonic hearing was held on
Las Brisas' motions to intervene and to dismiss the petition.
On March 18, 2019, the undersigned entered an Order granting the

motion to intervene and denyving the motion to dismiss. On



March 18, 2012, the undersigned entered an Order setting the
final hearing for April 10, 201%. On March 19, 2019, the
undersigned entered an Order consolidating the instant case with
DOAH Case Nos. 19-1258BID and 19-1262BID. Subsequently,
Whaler's Cove Apartments, LLC; Landmark Development, Corp.; and
AMC HTG 3, LLC filed wvoluntary dismissals of thelir petitions in
DOAH Case Nos. 19-1258BID and 19-12&2BID, and on March 25 and
March 26, 201%, the undersigned entered an Order severing and
closing these two cases and relinquishing jurisdiction to
Florida Housing. Florida Housing closed its files as well.

On April 8, 2019, the parties filed their Joint Pre-hearing
Statement. The final hearing commenced as scheduled and
concluded on April 10, 201%, with all parties present. At the
outset of the hearing, Ambar announced that it would no longer
litigate several issues raised in its petition. Thereafter, the
hearing proceeded on issues regarding: (1) Las Brisas'
Frincipals Disclosure Form's failure to identify the multiple
roles of its principals; and (2) Las Brisas' faililure to answer
Question 10f. of the Public Housing Authority Question of the
RFA.

At the hearing, Ambar presented the testimony of Elena
Adames. All parties presented the testimony of Marisa Button.

Ambar's Exhibits 1 and & were received in evidence. Las Brisas'



Exhibit 2 was received in evidence., Joint Exhibits 1 through 10
were recelved in evidence,

The one-volume final hearing Transcript was filed on May 1,
2019. The parties timely filed proposed recommended orders,
which were considered in the preparation of this Recommended
Order., The stipulated facts in the parties' Joint Pre-hearing
Statement have been incorporated herein as indicated below.
Unless otherwise indicated, references to the Florida Statutes
are to the 2018 version.

FINDINGS OF FACT

1. 2Ambar is an applicant requesting an allocation of
52,700,000.00 in competitive housing tax credits. Ambar's
application, assigned number 201%-035C, was deemed eligible for
consideration, but was not preliminarily selected for funding.

2, Las Brisas is an applicant reguesting an allocation of
52,635,850.00 in housing tax credits. Las Brisas' application,
assigned number 201%-073C, was deemed eligible for consideration
and was preliminarily selected for funding.

3. Florida Housing is a public corporation created
pursuant to section 420.504, Florida Statutes, whose address is
227 North Bronough Street, Suite 5000, Tallahassee, Florida
32301, and for the purposes of this proceeding, an agency of the

State of Florida.



4, Florida Housing's purpose 1s to promote public welfare
by administering the governmental function of financing
affordable housing in Florida. Pursuant to section 420.5099,
Florida Housing is designated as the housing credit agency for
Florida within the meaning of section 42(h) (7) (A) of the
Internal Revenue Code and has the responsibility and authority
to establish procedures for allocating and distributing low
income housing tax credits.

3. The low income housing tax credit program (commonly
referred to as "housing tax credits") was enacted to incentivize
the private market to invest in affordable rental housing.
These housing tax credits are awarded competitively to housing
developers in Florida for rental housing projects that gualify.
These credits are then normally sold by developers for cash to
raise capital for their projects. The effect is that the
credits reduce the amount that the developer would otherwise
have to borrow. Because the total debt is lower, a housing tax
credit property can (and must) offer lower, more affordable
rents. Developers also covenant to keep rents at affordable
levels for periods of 30 to 50 years as consideration for
receipt of the housing tax credits. The demand for housing tax

credits provided by the federal government exceeds the supply.



The Competitive Application Process

6. Florida Housing is authorized to allocate housing tax
credits, State Apartment Incentive Loan ("SAIL"™) funding, and
other funding by means of requests for applications or other
competitive scolicitation in section 420.507(48), and Florida
Administrative Code Chapter 67-60, which govern the competitive
solicitation process for several different programs, including
the program for housing tax credits. Chapter 67-60 provides
that Florida Housing allocate its housing tax credits, which are
made available to Florida Housing on an annual basis by the
0.5, Treasury, through the bid protest provisions of
section 120.57(3).

7. In their applications, applicants request a specific
dollar amount of housing tax credits to be given to the
applicant each vear for a period of ten vears. Applicants
normally sell the rights to that future stream of income housing
tax credits (through the sale of almost all of the ownership
interest in the applicant entity} to an investor to generate the
amount of capital needed to build the development. The amount
which can be received depends upon the accomplishment of several
factors, such as a certain percentage of the projected Total
Development Cost; a maximum funding amount per development based
on the county in which the development will be located; and

whether the development is located within certain designated



areas of some counties. This, however, 1s not an exhaustive
list of the factors considered,

8. The RFA was issued on September 6, 2018, and responses
were initially due October 25, 2018. The RFA was modified on
September 25, 2018, October 4, 2018, and October 18, 2018. The
application deadline was extended to November 9, 2018. No
challenges were made to the terms of the RFA.

9. Through the RFA, Florida Housing seeks to award up to
an estimated $6,881,821.00 of housing tax credits to applicants
that propose developments located in Miami-Dade County, Florida.
Florida Housing received &7 applications in response to the RFA,

10. A review committee was appointed to review the
applications and make recommendations to Florida Housing's Board
of Directors (the "Board"). The review committee found 61
applications eligible and six applications ineligible., Through
the ranking and selection process outlined in the RFA, three
applications were recommended for funding, including Las Brisas.
To reflect its scoring decisions, the review committee developed
charts listing its eligibility and funding recommendations to be
presented to the Board.

11. 0On February 1, 2019, the Board met and considered the
recommendations of the review committees. Alsoc, on February 1,
2019, at approximately 9:20 a.m., Ambar and all other applicants

received notice that the Board had determined whether



applications were eligible or ineligible for consideration for
funding, and that certain eligible applicants were selected for
award of housing credits, subject to satisfactory completion of
the credit underwriting process. Such notice was provided by
the posting of two spreadsheets on the Florida Housing website,
www,floridahousing.org, one listing the "eligible" applications
in the BRFA and one identifving the applications which Florida
Housing proposed to fund.

12. In the February 1, 2019, posting, Florida Housing
announced its intention to award funding to three applicants,
including Las Brisas. Ambar and Las Brisas applied for funding
to develop proposed developments in Miami-Dade County with the
demographic commitment of Elderly, Non-ALF. Ambar was eligible,
but not recommended for funding. Ambar timely filed a Notice of
Protest and Petition for Formal Administrative Proceedings and
Las Brisas timely intervened.

THE RFA Ranking and Selection Process

13. The RFA contemplates a structure in which the
applicant is scored on eligibility items and obtains points for
other items. A list of the eligibility items is available in
section 5.A.1, beginning on page 65 of the RFA. Only
applications that meet all the eligibility items will be
eligible for funding and considered for funding selection. The

eligibility items also include Submission Requirements,



Financial Arrearage Reguirements, and the Total Development Cost
Fer Unit Limitation requirement.

14. PApplicants can earn points for each of the following
items (for a total of 15 points): Submission of Principals
Disclosure Form stamped by the Corporation as "Fre-Approved"
(5 points), Development Experience Withdrawal Disincentive
(5 points), and Local Government Contribution Points (5 points).

15. All &7 applications for the RFA were received,
processed, deemed eligible or ineligible, scored, and ranked,
pursuant to the terms of the RFA, Florida Administrative Code
Chapters 67-48 and 67-60, and applicable federal regulations.

16. 0On page 62, the RFA outlines its three goals:

a. The Corporation has a goal to fund

one (1) proposed Development that

(a) selected the Demographic Commitment of
Family at question Z.a of Exhibit A and
(b) gualifies for the Geographic Areas of
Opportunity/SADDA Goal as outlined in
Section Four A.10.

b. The Corporation has a goal to fund

one (1) proposed Development that selected
the Demographic Commitment of Elderly (ALF
or Non-ALF) at gquestion Z.a. of Exhibit A,
["Elderly Demographic Goal"™].

c. The Corporation has a goal to fund

one (1) proposed Development wherein the
Lpplicant applied and gualified as a Non-
Frofit Applicant.

*Note: During the Funding Selection Process
outlined below, Developments selected for

these goals will only count toward one goal,
For example, if a Development is selected
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for the Elderly Demographic goal but also
qualifies for the Non-FProfit goal, the
Development will only count towards the
Elderly Demographic goal and another
Development will be considered for the MNon-
Profit goal.

17. BAs part of the funding selection process, the RFA
starts with the application sorting order. The highest scoring
applications are determined by first sorting together all
eligible applications from the highest score to lowest score,
with any scores that are tied separated as follows:

a. First, by the Application's eligibility
for the Proximity Funding Preference (which
is outlined in Section Four A.5.e. of the
RFA) with Applications that qualify for the
preference listed above Applications that do
not qualify for the preference;

b. Next, by the Application's eligibility
for the Per Unit Construction Funding
Freference which is ocutlined in Section Four
A.1l.e, of the RFA (with Applications that
qualify for the preference listed above
Applications that do not qualify for the
preference) ;

¢. HNext, by the Application's eligibility
for the Development Category Funding
Preference which is outlined in Bection Four
A.4(b) (4) of the RFA (with Applications that
qualify for the preference listed above
Applications that do not qualify for the
preference) ;

d. HNext, by the Application's Leveraging
Classification, applying the multipliers
outlined in item 3 of Exhibit C of the RFA
(with Applications having the Classification
of A listed above Applications having the
Classification of B);
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2. HNext, by the Application's eligibility
for the Florida Job Creation Funding
Preference which is outlined in Item 4 of
Exhibit C of the RFA (with Applications that
gqualify for the preference listed above
Lpplications that do not qualify for the
preference); and

f. and finally, by lottery number,
resulting in the lowest lottery number
receiving preference,

18. Beginning on page 70, the RFA outlines the funding
selection process:

{1} The first Application selected for
funding will be the highest ranking eligible
Family Application that gqualifies for the
Geographic Areas of Opportunity/SADDA Goal.

(2) The next Application selected for
funding will be the highest ranking eligible
Application that gualifies as an Elderly
(ALF or Non-ALF) Development.

(3) The next Application selected for
funding will be the highest ranking
Application wherein the Applicant applied
and qualified as a Non Profit Applicant.

(4] If there are less than three (3)
Applications selected for funding in (1),
(2}, and (3) above, the next Application(s)
selected for funding will be the highest
ranking unfunded Application(s), regardless
of Demographic Category until no more than
three (3) total Applications are selected
for funding. If the third Application
cannot be fully funded, it will be entitled
to receive a Binding Commitment for the
unfunded balance.

() If funding remains after selecting the
three (3) highest ranking eligible unfunded
Applications as outlined above, or if
funding remains because there are not

12



three (3) eligible Applications that can be
funded as outlined above, then no further
Applications will be considered for funding
and any remaining funding will be
distributed as approved by the Board.

1%. According to the terms of the RFA:

Funding that becomes available after the
Board takes action on the [Review]
Committee's recommendation(s), due to an
Applicant withdrawing its Application, an
Lpplicant's declining its invitation to
enter credit underwriting or the Applicant's
inability to satisfy a requirement outlined
in this RFA, and/or Rule Chapter &7-48,
F.A.C., will be distributed as approved by
the Board.

Las Brisas' Application

20. In response to the RFA, Las Brisas timely submitted
its application to develop a 11%-unit affordable, elderly
development in Miami-Dade County.

21, Florida Housing determined that the Las Brisas
application was eligible for an award of housing tax credits and
and preliminarily selected the Las Brisas application for an
award of housing tax credits. Las Brisas was selected to meet
the Elderly Demographic Goal.

22. Ambar contests Florida Housing's preliminary selection
of Las Brisas for an award of housing tax credits. If the Las
Brisas application is either ineligible or remains eligible but

loses five points, then according to the ranking and selection
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process in the RFA, Ambar's application will be selected for
funding as the next highest ranking eligible application,

Principals Disclosure Form

23. In its challenge, Ambar argues that Las Brisas failed
to correctly complete its Principals Disclosure Form by not
identifying the multiple roles of 1ts disclosed principals.
Specifically, Ambar argues that Las Brisas failed to list
Steve Protulis, who is disclosed as executive director, as an
officer as well. Additionally, Ambar argues that Las Brisas'
disclosure of Christopher M. Shelton, Morton Bahr, Edward L.
Bomero, Leo W, Gerard, Maria C, Cordone, and Erica Schmelzer as
officers is insufficient because they were also not listed as
directors. Accordingly, Ambar contends Las Brisas is not
eligible or should lose five points. Significantly, Ambar does
not argue that Las Brisas failed to disclose a principal.

24, As an eligibility item, the RFA requires that
applicants identify their "Principals" by completing and
submitting with their applications a Principals Disclosure Form
as follows:

Eligibility Requirements

To meet the submission requirements, the
Applicant must upload the Principals of the
Applicant and Developer (s} Disclosure Form
(Form Rev. 08-16) ("Principals Disclosure
Form") with the Application and Development

Cost Pro Forma, as outlined in Section Three
above.

14



The Principals Disclosure Form must identify
the Principals of the Applicant and
Developer (s) as of the Application Deadline
and should include, for esach applicable
organizational structure, only the types of
Frincipals required by Subsection &7-48.002,
F.A.C. A Principals Disclosure Form should
not include, for any organizational
structure, any type of entity that is not
specifically included in the Rule definition
of Principals,

25. The RFA states that unless otherwise defined,
capitalized terms within the RFA have the meaning as set forth
in Exhibit B, in chapters 67-48 and &7-60, or in applicable
federal regulations.

26, Rule £7-48.002(94) defines the term "Principal."™ The
rule is organized first by the applicant or developer entity,
then by the organizational structure of those specific entities.
According to rule 67-48.002(94) (a)2., with respect to any
applicant that is a limited partnership, any general partner or
limited partner must be disclosed.

27. Because the general partner of Las Brisas is a
corporation, additional disclosures are required. FPrincipals at
the second disclosure level pursuant to rule 67-48.002(24) (a)2.
include "any officer, director, executive director, or
shareholder of the corporation." Ms. Button, Director of
Multifamily Programs for Florida Housing, testified that Florida

Housing defined the term principals this way so that it could

know the individuals that have control and oversight over the
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entities themselwves in order to determine whether any
individuals associated with a proposed development are in
arrears or indebted to Florida Housing in connection with other
developments.

28, The RFA alsoc enabled an applicant to obtain points by
participating in Florida Housing's Advance Review Process as
follows:

Point Item

Applicants will receive 5 points if the
uploaded Principal Disclosure Form was
stamped "Approved" during the Advance Review
Process provided (a) it is still correct as
of Rpplication Deadline, and (b) it was
approved for the type of funding being
regquested (i.e., Housing Credits or Non-
Housing Credits). The Advance Review
Process for Disclosure of Applicant and
Developer Principals is available on the
Corporation's Website http://www.florida
housing.org/programs/developers-multifamily
programs/competititve/2018/2018-111 (also
accessible by clicking here) and also
includes samples which may assist the
Lpplicant in completing the required
Frincipals Disclosure Form.

Note: It is the scole responsibility of the
Applicant to review the Advance Review
Process procedures and to submit any
Principals Disclosure Form for review in a
timely manner in order to meet the
Lpplication Deadline.
2%, In order to assist applicants with identifying the

correct types of principals that should be identified for each

entity, Florida Housing offers applicants the opportunity to
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have the Principals Disclosures Form reviewed by staff in the
Advance Review Process., The Advance Review Process is a
continuous, ongoing process that is not specific to any RFA.
The RFA provides a link that directs applicants to information
regarding the Advance Review Process including instructions,
rule definitions, terms and conditions, sample charts and
examples, the Principals Disclosure Form, and Freguently Asked
Duestions ("FAQ"™). The RFA states that the information
contained within the link "includes samples which may assist the
Applicant in completing the regquired Principals Disclosure
Form."

30. Part of the information about the Advance Review
Frocess that is linked in the RFA is a Principals of the
Applicant and Developer(s) Disclosure Form Fregquently Asked
Questions document that was updated on September 4, 2018 (the
"2018 FRQ").

31. Question & of the 2018 FAQ provides:

2: If a person has multiple roles within
the organizational structure, must they be
listed multiple times--once for each role?
Z: For a Corporation, if a person serves
multiple roles they may be listed once with
the other role(s) identified next to the
name of the individual. For example, John
Smith serves as both an officer and director
for ABC, Inc. You may choose the option of
"director" in the drop-down menu and enter

"officer" after his name as follows: Smith,
John (officer).
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32. A prior version of the FAQ was updated on November 10,
2016 (the "Z01é FAQ") and was replaced by the 2018 FAQ, The
2016 FAQ was not linked within the ERFA.

33. Question 8 of the 2016 FAQ provided:

2: If a person has multiple roles within
the organizational structure, must they be
listed multiple times--once for each role?
A Yes.

34. Ms. Button persuasively and credibly testified that
the purpose of the frequently asked gquestions is to help
applicants understand what information Florida Housing is
seeking from the applicants, and that the update to the 2016 FAQD
was made because requesting applicants to list multiple roles of
its principals did not further Florida Housing's goals. Thus,
the intent of Question & of the 2018 FAQ and Florida Housing's
answer was to communicate to applicants that they may, but were
not reguired to, list the multiple roles of a principal of a
corporation. Ms. Button persuasively and credibly testified
that Florida Housing intenticonally changed its position in
Question & of the 2018 FAQ from the "hard-and-fast reguirement"
of Question & of the 2016 FAQ.

35. The 2018 FAQ was not the only resource linked within
the RFA for applicants to reference when completing the
Principals Disclosure Form. Also linked within the RFA was the

Continuous Advance Review Process for Disclosure of Applicant
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and Developer Principals, which includes disclosure
instructions, rule definitions, and sample charts and examples.
These resources included guidance and examples of Principals
Disclosure Forms where principals, who held multiple roles, were
listed twice. However, both of these resources pre-date the
2018 FAQ, which was last updated September 4, 2018,
approximately two months before the applications in response to
the RFA were due.

36. At hearing, Ms. Button acknowledged the discrepancy
between the instructions and guidance to the Principals
Disclosure Form and the 2018 FAQ, Ms, Button explained that
when the FAQ was updated in 2018, the other documents were not
updated to reflect Florida Housing's change of position.

Ms, Button persuasively and credibly testified that Florida
Housing considers the most updated guidance to control, and
where there is a conflict with Florida Housing's guidance, the
least restrictive guidance controls.

37. Las Brisas participated in the Advance Review Process,
and on or about October 17, 2018, Florida Housing approved the
Principals Disclosure Form submitted by Las Brisas during the
Advance Review Process for an award of housing credits.

38. Florida Housing, by approving the Las Brisas
Principals Disclosure Form, relied on the information provided,

and concluded that Las Brisas identified the appropriate type of
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principals for an award of housing tax credits and the
appropriate type of principals for the corresponding type of
entities as provided in rule 67-48.002(94).

3%. Florida Housing's approval of Las Brisas' Principals
Disclosure Form during the Advance Review Process did not verify
the accuracy of the information contained within the Principals
Disclosure Form, but rather, verified that the appropriate type
entities were disclosed for the organizational structures
listed.

40. The Principals Disclosure Form submitted with Las
Brisas' application was the same document in all respects that
was approved by Florida Housing during the Advance Review
Process.

41. Las Brisas' Principals Disclosure Form for the
applicant lists Las Brisas Trace, LP, as the applicant entity
that is a limited partnership. EHDOC Las Brisas Trace
Charitable Corporation is listed as the general partner of the
applicant at the first principal disclosure level., Las Brisas
also lists two limited partners at the first disclosure level
that are not at issue in this proceeding.

42. At the second principal disclosure level for
principals of the applicant, EHDOC Las Brisas Charitable
Corporation identified 18 natural persons as principals.

Steve Protulis is listed as the executive director.
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Christopher M. Shelton, Morton Bahr, Edward L. Romero, Leo W.
Gerard, Maria C. Cordone, and Erica Schmelzer are identified as
officers. Mary Anderson, Maxine Carter, Eric Dean, Ellen
Feingold, Tony Fransetta, Robert Martinez, Lou Moret, John
0Olsen, Cecil Roberts, Roger Smith, and Thomas FP. Villanova are
identified as directors.

43. Because Las Brisas applied as a non-profit, it had to
include additional information with its application that other
applicants did not. This information was included in
Attachment 3 to Las Brisas' application. Among the information
included was a list of the names and addresses of the members of
the governing board of the non-profit entity.

44, This list of names and addresses of the governing
board of the non-profit entity, EHDOC Las Brisas Trace
Charitable Corporation, shows that Steve Protulis,

Christopher M. Shelton, Morton Bahr, Edward L. Romero, Leo W.
Gerard, Maria C. Cordone, and Erica Schmelzer are also
directors.

45, Thus, within the four corners of the application,
Florida Housing could determine with whom it was doing business
and what roles those individuals held.

46. Ms. Button persuasively and credibly testified that
Las Brisas' Principals Disclosure Form did not contain any

errors and was complete.
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47. As further testified to by Ms. Button, even if Las
Brisas' failure to list the multiple roles of its disclosed
principals on the Principals Disclosure Form is an error, it is
so minor as to constitute a waivable, minor irregularity because
Florida Housing has the reguired information in the application,
and there was no competitive advantage to Las Brisas.

Public Housing Authority Question

48. Question 10 of Exhibit A to the EFA states the
following ("the Public Housing Authority Question™):

f. Public Housing Authority as a Principal
of the Applicant Entity

Is a Principal of the Applicant Entity a
Fublic Housing Authority and/or an
instrumentality of a Public Housing
Authority?
Choose an item,
If the Principal of the Applicant Entity is
an instrumentality of a Public Housing
Zuthority, state the name of the Public
Housing Authority:
Click here to enter text.
42, In its application, Las Brisas did not provide an
answer to the Public Housing Authority Question.
50. The Public Housing Authority Question is= not an
eligibility item of the RFA.

51. The purpose of the Public Housing Authority Question

is to cross-reference 1f applicants are reguesting an add-on

22



bonus ("boost") to the Total Development Cost limit that is
available to public housing authorities or instrumentalities of
public housing authorities.

32. Las Brisas clearly indicated in the Development Cost
Fro Forma, which was part of its application, that it was not
seeking the boost. Although Las Brisas did not answer the
Public Housing Authority Question, it did not reguest a boost to
the Total Development Cost Per Unit Limitation for being a
public housing authority or an instrumentality of a public
housing authority.

53. Accordingly, the Public Housing Ruthority Question was
simply not applicable to Las Brisas' application.

34. Las Brisas' failure to answer the Public Housing
Authority Question did not result in the omission of any
material information or create any competitive advantage.

35. The persuasive and credible testimony of Ms. Button
demonstrates that Las Brisas' failure to answer the Public
Housing Authority Question is a waivable, minor irregularity.

CONCLUSIONS OF LAW

56. DOAH has personal and subject matter jurisdiction in
this proceeding pursuant to sections 120.56%, 120.57(1), and
120.57(3), Florida Statutes.

57. Pursuant to section 120.57(3) (f), the burden of proof

rests with Ambar as the party opposing the proposed agency
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action. State Contracting & Eng'g Corp. v. Dep't of Transp.,

709 So. Zd 607, €09 (Fla., lst DCA 1998). Ambar must sustain its
burden of proof by a preponderance of the evidence. See Dep't

of Transp. v. J.W.C. Co., Inc., 396 So. 24 778, 787 (Fla. 1lst

DCa 1881).
58. Section 120.57(3) (f) provides, in part, as follows:

Unless otherwise provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. In a
competitive-procurement protest, other than
a rejection of all bids, proposals, or
replies, the administrative law Jjudge shall
conduct a de novo proceeding to determine
whether the agency's proposed action is
contrary to the agency's governing statutes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedings shall be
whether the proposed agency action was
clearly erroneous, contrary to competition,
arbitrary, or capricious,

59. The phrase "de novo proceeding," as used in
section 120.57(3) (f), describes a form of intra-agency review.
"The judge may receive evidence, as with any formal hearing
under section 120.57(1), but the object of the proceeding is to

evaluate the action taken by the agency." State Contracting,

709 So. 2d at 609.
60. A bid protest proceeding is not simply a record review
of the information that was before the agency. Rather, a new

evidentiary record based upon the facts established at DOAH is
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developed., J.D. w. Fla. Dep't of Child. & Fams., 114 35o. 3d

1127, 1132-33 (Fla. lst DCA 2013).

6l. After determining the relevant facts based on the
evidence presented at hearing, Florida Housing's intended action
will be upheld unless it is contrary to the governing statutes,
the corporation's rules, or the bid specifications. The
agency's intended action must also remain undisturbed unless it
is clearly erroneous, contrary to competition, arbitrary, or
capricious.

©2. The Florida Supreme Court explained the clearly
erronecus standard as follows:

A finding of fact is clearly erroneous when,
although there is evidence to support such
finding, the reviewing court upon reviewing
the entire evidence is left with the
definite and firm conviction that a mistake
has been committed. This standard plainly
does not entitle a reviewing court to
reverse the finding of the trier of fact
simply because it is convinced that it would
have decided the case differently. Such a
mistake will ke found to have cccurred where
findings are not supported by substantial
evidence, are contrary to the clear weight
of the evidence, or are based on an
erronecus view of the law. Similarly, it
has been held that a finding is clearly
erroneous where it bears no rational
relationship to the supporting evidentiary
data, where it is based on a mistake a=s to
the effect of the evidence, or where,
although there is evidence which if credible
would be substantial, the force and effect
of the testimony considered as a whole
convinces the court that the finding is so
against the great preponderance of the
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credible testimony that it does not reflect
or represent the truth and right of the
case,

Dorsey wv. State, 868 S5o. 2Zd 1192, 1209% n.l6 (Fla. 2003).

6£3. The contrary to competition standard precludes actions
which, at a minimum: (a) create the appearance of and
opportunity for favoritism; (b) erode public confidence that
contracts are awarded eqguitably and economically; (c) cause the
procurement process to be genuinely unfair or unreasonably
exclusive; or (d) are unethical, dishonest, illegal, or

fraudulent., GE0 Reentry Servs., LLC v. Dep't of Corr., Case HNo.

18-0613BID, 2018 Fla. Div. Admin. Hear. LEXIS 253, at *40 (Fla.

DOAH April 20, Z2018); Care Access PSN, LLC v. Ag. for Health

Care Admin., Case No. 13-41132BID, 2014 Fla. Div. Admin. Hear.

LEXIS 3, at *34 (Fla. DOAH Jan. 2, 2014); Phil's Expert Tree

Serv,, Inc. v. Broward Cnty. Sch. Bd., Case No. 06-4499BID, 2007

Fla. Div. Admin. Hear. LEXIS 161, at *23 (Fla. DOAH Mar. 19,
2007).

&64. An action is "arbitrary if it is not supported by
logic or the necessary facts," and "capricious i1f it is adopted

without thought or reason or is irrational." Hadi w. Lib.

Behavioral Health Corp., 927 So. 2d 34, 38-39 (Fla. 1lst DCA

2006). If agency action is Jjustifiable under any analysis that
a reasonable person would use to reach a decision of similar

importance, the decision is neither arbitrary nor capricious.
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J.D., 114 So. 3d at 1130. Thus, under the arbitrary or
capricious standard, "an agency is to be subjected only to the
most rudimentary command of rationality. The reviewing court is
not authorized to examine whether the agency's empirical

conclusions have support in substantial evidence." Adam Smith

Enters., Inc. v. Dep't of Envtl. Reg., 553 So. 2d 1260, 1273

(Fla. 1st DCA 1988). MHNevertheless,

the reviewing court must consider whether
the agency: {1} has considered all relevant
factors: (2) has given actual, good faith
consideration to those factors; and (3) has
used reason rather than whim to progress
from consideration of each of these factors
to its final decision.

&5. Moreover, it has long been recognized that "[a]lthough
a bid containing a material variance is unacceptable, not every
deviation from the invitation to bid is material. It is
only material if it giwves the bidder a substantial advantage
over the other bidders and thereby restricts or stifles

competition." Tropabest Foods, Inc. v. State Dep't of Gen.

Servs,, 493 So. 2d 50, 52 (Fla. 1st DCA 1986}.

66. Pursuant to rule 67-60.008, Florida Housing has
reserved the right to waive minor irregularities in an
application. Under this rule, minor irregularities are those
errors "that do not result in the omission of any material

information; do not create any uncertainty that the terms and
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requirements of the competitive sclicitation have been met; do
not provide a competitive advantage or benefit not enjovyed by
other Applicants; and do not adversely impact the interests of
the Corporation or the public."

&7. Turning to the merits of the instant case, Florida
Housing's proposed action in awarding the housing tax credits to
Las Brisas, and not Ambar, is not contrary to the governing
statutes, rules, the RFA specifications, clearly erroneous,
contrary to competition, arbitrary, or capricious. As detailed
above, Las Brisas identified all of the principals on its
Principals Disclosure Form and the form was correct and
complete. There was no regquirement to include the multiple
roles of each principal in the Principals Disclosure Form. In
any event, Attachment 3 to the application included the multiple
roles of each principal. Accordingly, Florida Housing had
within the four corners of the application the information to
determine what roles each principal held. At most, Las Brisas'
failure to identify the multiple roles of its disclosed
principals in the Principals Disclosure form is a waivable,
minor irreqularity. Likewise, Las Brisas' failure to answer the
Fublic Housing RAuthority Question was irrelevant and a waivable
minor irreqularity because Las Brisas was not seeking any boost.
In sum, Las Brisas is eligible for funding and should not lose

any points.
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&8. Finally, Ambar's reliance on HTG Village View, LLC wv.

Florida Housing Finance Corporation, Case No., 18-Z156EID, 2018

Fla. Div. Adm. Hear. LEXIS 936 (Fla. DOAH July 27, 2018) (Final

Order entered September 18, 2018), and Blue Broadway, LLC wv.

Florida Housing Finance Corporation, Case No. 17-3273BID, 2017

Fla. Div. Adm. Hear, LEXIS 528 (Fla., DOAH August 22, 2017} (Final
Order entered September 22, 2017) are misplaced. HNeither of
these cases involwved the particular situation presented in the
instant case, where all principals were, in fact, disclosed.

EECOMMENDATION

Baszsed on the foregoing Findings of Fact and Conclusions of
Law, it is RECOMMENDED that Florida Housing Finance Corporation
enter a final order dismissing the protest of Ambar Riverview,
Ltd., and award housing tax credits to Las Brisas Trace, LP,.
DONE AND ENTERED this 21st day of May, 2019, in

Tallahassee, Leon County, Florida.

'f:ZZQﬂszﬁf;lffff

DAEREN A, SCHWARTZ

Administrative Law Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-30¢0
(B50) 48B-9675

Fax Filing (850) 921-&847
www.doah.state.fl.us
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Division of Administrative Hearings
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COPIES FURNISHED:

Hugh E. Brown, General Counsel
Florida Housing Finance Corporation
227 MNorth Bronough Street, Suite 5000
Tallahassee, Florida 22301-1329
(eServed)

Maureen McCarthy Daughton, Esquire
Maureen McCarthy Daughton, LLC

1725 Capital Circle Northeast, Suite 304
Tallahassee, Florida 32308

(eServed)

2my Wells Brennan, Esguire

Manson Bolwves Donaldson Varn, P.A.
109 North Brush Street, Suite 300
Tampa, Florida 33602

(eServed)

Michael P, Donaldson, Esgquire
Carlton Fields Jorden Burt, P.A,
215 South Monroe Street, Suite 500
Post Office Drawer 150
Tallahassee, Florida 32302-01%0
(eServed)

Michael George Maida, Esquire
Michael G. Maida, FP.A,.

170% Hermitage Boulewvard, Suite 201
Tallahassee, Florida 32308
(eServed)

Craig D. Varn, Esqguire

Manson Bolwves Donaldson Varn

106 East College Avenus, Suite B20
Tallahassee, Florida 32301
(eServed)

30



Kristen Bond, Esquire
Parker Hudson Rainer & Dobbs,

LLP

215 South Monroe Street, Sulte 750

Tallahassee, Florida 32301
(eServed)
Seann M. Frazier, Esquire

Parker Hudson Rainer & Dobbs,

LLF

215 South Monroe Street, Suite 750

Tallahassee, Florida 32301

{eServed)

Marc Ito, Esgquire

Parker Hudson ERainer & Dobbs, LLP
215 South Monroe Street, Suite 750
Tallahassee, Florida 32301
(eServed)

Betty Zachem, Esquire

Florida Housing Finance Corporation

227 MNorth Bronough Street, Suite
Tallahassee, Florida 32301
(eServed)

Hugh ER. Brown, General Counsel
Florida Housing Finance Company
227 North Bronough Street, Suite
Tallahassee, Florida 32301-1329
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(eServed)

NOTICE OF RIGHT TO SUEBMIT
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5000
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EXCEPTIONS

211 parties have the right to submit written exceptions within

10 days from the date of this Recommended Order.

Any exceptions

to this Recommended Crder should be filed with the agency that
will issue the Final Order in this case.
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STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

AMBAR RIVERVIEW, LTD.,

Petitioner,
ITIFC CASE NO. 2019-014BP
V. DOAH CASE NO. 19-1261BID
FLOGRIDA HOUSING FINANCE CORPORATION,

Respondent,
and

[.AS BRISAS TRACE, LP,

Intervenor,

AMBAR RIVERVIEW, LTD.’S
EXCEPIMTHINS TO RECOMMUENDED ORDER

Pursuant to scotion F20.537{3)c), Florida Statures, (“F.8.7) and Rule 28-1060.217, Florida
Admmistrative Code (“F.A.C.7), Petitioner Ambar Riverview, Ltd. (“Ambar™), hereby files its
cxceptions W the Recommended Onder entered in this proceeding by the Adminisirative Law
Judge (“ALFY on May 21, 2019, as follows:

Introduction

In this proceedimg, Ambar challenged (1Y the sconng o the Las Brisas Trace, LP (“Las
Brisas™ Application, specitically the five (5) points awarded to Las Brisas for submmtting a
Principal Disclosure Form stamped “Approved” by FIIEC with its Application even though the
Principal Disclosure Form was neither correct nor complete as of the Application Deadline and
(i) the cligibility of the Las Brisas Applicaton [or failing Lo provide 4 complete Application by

answering all the questions requiring a response pursuant to the RFA {nstructions.
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Ambar showed by competent substantial cvidence that (i) Las Brisas failed to provide a
correct and complete Principal Discloswe Form consistent with the specific requirements and
euidance provided 1 the BFA and (1) thal Las Brisas failed 1o subinit a complete Application,
Despite the evidence presented, the ALJ concluded in his Recommended Order that Las Brisas®
Principal Disclosure Form was consistenl with Flonda Howsing's tntent ot requinng the form as
putt of the Applicition. The ALY went on to state that cven it the Principal Disclosure Form was
not corrgct, it was appropriate to waive the deviation as a minor irregularity without any mpact
on the Applications scong. The ALT also [ound thal the Giluse o submil a complete
Applicution was a minor irregularity that could be waived.

The legal and factual issues presented in these exceplions involve whether Las Brivas’
Application was consistenl willi the RFA resarding its Principal Disclosure Form and, if
incorrect, whether it should be waived as a minor irregularity, Ambar ohjects to the ultimate
conclusion that this deviation could or should be completcly disregarded, both for putposcs of
delermining responsiveness and scoring. Concluding these deviations arc a wminar irregularity is
inconsiatent not only with the clear language of the RFA but also with good pablic policy.

Standard i RBeview

Scotion 120 57(1%1D), F.S., cstablishes the scope of an agency’s authority with respect to
its treatment of a recommended order. That authority is limited with respect to findings of fact,
which may not be rgjected or modified unless the agency first reviews the entire record and
determines that 2 finding of [act is not supported by compelent, substantial evidence or that the
procecding itsell did not comport with the cssential requircments of law.

Apencics have more discretion in their treatment of conclusions of law, il thosc

conclusions fall within the areas ot the [aw or relate Lo the interprelation of rules over which the
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agency has substantive jurisdiction.  Within thosc arcas, an agency may rcject or modity
conclusions of law as lung as 10 slales ils reasons and Onds that its substiluted conclusions are al
least as reasonable as those of the AL). As the funding agency, Florida TTousing has substantive
Junsdhelion over the lesal conclusions relatmg to its process for awarding funding including the
implementation of the RFA.

Ambar is required by controtling case law to raise these issues by exception, or risk
waiving {he wsuc for subscquent judicial revicw. When a party to an adnnmstzalive procecding
does not file exceptions to a recommended order, it waives objections and those matters are not
preserved (or possible subsequent appellate review. Kanfor v Schonl Board af Monroe County,
648 So. 2d 1266, 1267 (Fla. 3" DCA [995), ciling Enviranmental Coalition of Florida, Ine
Broward County, 386 So. 2d 1212, 1213 (Fla, 1™ DCA 1991). Ambar takes exception to the
Indiogs of Lact and conclusions of law desenibed below.

Exception No. 1
Ambar takes exception io Finding of Fact Number 14 which provide as follows:

Finding ol Facl 14

14, Applicants can eam points for cach of the following itcms
flor a ol of 15 poinls): Submission of Poncipals Disclosure
Form stamped by the Corporation as "Pre-Approved” (5 points),
Development Cxpericnee Withdrawal Disincentive (3 points), and
Local Governmenl Conlnibunion Points (5 points).
In Parapraph 14 the ALJ statcs that an Applicant reccives 5 poinis for “Submission of
Frincipals Disclosure Form stamped by the Corporation as “Pre-Approved”.  As stated in
Puragraph 2& the ALT however finds that applicants only receive the 5 points if the Principal

Dasclusure Form 1s stamped “Approved” AND it is still correct as of Application Deadline.

{Jr. Ex. 1 at pz. L1, Stip. at Fact 33)
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To the extent Paragraph 14 suggests that un applicant Is entitled to 5 points by simply submitting

a “Tre Approved” Form, that finding is not based on competent substantial evidence.

Exeeption No. 2

Ambar takes exception to Findings of Fact Number 34, 35, 36 which provide as follows:

Findings of Fact 34, 35, and 36

I 1G2592448. 5

34, Ms. Button persuasively and eredibly teslificd that the
purpose of the frequently asked questitans is to help applicants
understand what information Florida Tlousing s secking from the
applicants, and that the update to the 2016 FAQ was made because
requesling applicants o list multiple roles of its principals did not
further Florida Housing's goals. Thus, the intent of Question & of
the 2018 1TAQ and Ilorida Housing's answer was to communicatd
to applicants that they maty, but were not required to, hst the
muluple roles ol a principal of a corporation, Ms, Rutton
persuasively and credibly testificd thal Florida Housing
intentionally changed its position in Question 6 ol the 2018 FAQ
from the "hard-and-fast requirement™ of Question 6 of the 2016
FAQ.

35, The 2018 FAQ} was not the only resource linked within the
REA for applicants to reference when completing the Principals
Disclosure Form. Also linked within the RFA was the Continuous
Advance Review DProcess for Disclosure of Applicant 19 and
Peveloper Principals, which inchudes disclosure instructions, rule
definitions, and sample charts and cxamples. These rosourcos
included gurdance and examples of Principals Disclosure Forms
where principals, who held multiple roles, were listed twice.
Ilowever, both of these resources pre-date the 2018 FAD, which
was lust updated Seplember 4, 2018, approximately two months
before the applications in responsc to the RTA wore duc.

36, At hearing, Ms. Bullon acknowledged the discrepancy
between the instructions and guidance to the Principals Disclosuare
Form and the 2018 TAQ. Ms. Button cxplaiaued thal when the FAD
witd updated 1 2018, the other documents were not updated to
reflect Florida [lousing's change of position. Ms. Button
persuasively and credibly testificd that Flodda Housing considers
ihe mosl updated guadanee to control, and where there 15 a conflict
with Florida lousing's guidance, the least restrictive puidance
controls.
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In these findings, the ALT discusses an alleeed contlict with Florida Housing’s guidance
with the “least restrictive guidance™ cemtrodling.  In finding these facts, the ALS clearly
recognizes that both the REFA guidance atnd insiructions required that Principals with mullipls
roles must be listed multiple times. Indeed, the competent substantial evidence and a fair reading
ol the RFA and more than 30 pages of instruction and puidance shows that the Prmeipal
Disclosure Form must list all principals and identify cach role cach Principal has within the
organization identified. Contrary to what Florida Housing argoned and the ALT finds, there is in
fact ne conflicl between the language found 10 the BFA guidunce, instructions, and FAQ. (T Ex.
latpg, 11, Jt. Tx. 9, Jt. Bx, 10, Ambar Ex. [ and &)

A clear and fir reading of the REA and guidance requires that un Applicant either: 1) list
a person multiplc times 1 cach capacity that he or she scrved, or 2) list a person in onc capacity
and list other roles in parentheses by his or her name. There is no “least restrictive requirement”,
an applicant cither hsts the Poncips]l mulople times or hsls them inoone capacily with any other
roles identificd in parcntheses. There is no evidence, written or oral, that notifics applicants that
Florida Housing would not require Principals be listed in every capacity that he or she served. If
Flonids Housing mlended that cach Prncipals capacily nol be wemtifed, they could have simply
answered the FAQ “No” and deleted or modificd the cxtensive amount of instructions and
examples to remove the requirement. To resort to Florida [lousing’s intent rather than the actual
language and guidance s mappropriate in determiming whether the Principal Disclosure Form
was correel when submiticd [or Advance Review and au e tme of the Application Deadline. It
Fx. 1atpg. 11,Jt Ex. 9, Ju. Bx. 10, Ambar Cx. | and 6)

Neither the Al.) nor Florida lTousing can simply ignore the language of the RFA. Florida

Housing must inlerprel ils RFA and the puidance and informalion consistent with ils plun and
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unambiguous language. Brownsvilie Manor, LP v, Florida Housing Finance Corporation, (224
m03d 891 Fla. 18t DCA 2017). An apency construction Lhat conflicls with the plun language of
a statute or mle is clearly erronecus.  Arfor Heglth Cave Compony v Stute Agency for
{leaftheave Administration, 654 50.2d 1020, 1021 (Fla. 1st DCA 1995} Legislative history and
“extraneous matters” such as iatent are only properly considered when consiruction ol the slalulc
tesults in a doubtful meaning. See ep't of Rev. v. Locktheed Martin Corp.. 905 S0.2d 1017,
1019 {Fla. tst DCA 2005) (citing Fajarde v. State, 805 So.2d 961, 963-64 (Fla. 2d. DCA 2001).

As the Firgt District Court of Appeal, in its decision reversing the Final Order issucd by
Florida Housing in Brownsvifle concludes Florida Housing was required to interpret the RFA
consistently with its plain and unambiguous language, Also sco Creative Choice XXV, Lid v,
Fla. Hous. Fin. Corp., 991 S0.2d 899, 901 (Fla, Tst DCA 2008) (Cmphasis Supplied). Florida
Housing did nol apply the language of the RFA, guidance and instructions but instead decided to
rely on what Ms. Button testified was itz intent. (T. 112-13) Florida Housing's intent docs not
provide a basis to ignore the plain and ordinary meaning contained in the strict reading of the
RFA.

The ALY s findings arc not based on competent substantial evidence and in fact imnore
the competent substantial gvidence. The findings should be rejected or revised to reflect the
tocotd.

Exception Mo, 3
Ambar takes exception to Findings of Fact 45, 46 and 47, which provides as follows:

Findings of Fact 45, 46 and 47

45, Thus, within the [our comers of lhe application, Florida
Housing could determine with whom it was doing business and
what roles those individuals held.

PIRI92A4R,5



Exhibit B
Page 7 of 13

46. Ms. Button porsuasively and credibly tesiificd Lhat Las
Brisas' Principals Disclosure Form did not contain any errors and
was complete.

47, Ay Turther lestfied 1o by Ms. Bulton, even if Las Brisay'
fatlure to list the multiple roles of its disclosed principals on the
Principals Disclosure Torm s an error, it i 50 mingr as 1o
conslilule a walvable, minor imegularity beeause Florida Housmg
has the required information in the application, and there was no
competitive advantage to [.as Brisas.

In these findings, the ALJ finds that there was no eror in the Las Brisas Pnncipal
Disclosure Form and even i there was an ervor, Florida Housing could resolve the error by
cross-referencing other intormation found within the Application.  Additionatly, the ALl finds
that any deviation is a minor irregulanty.

Az the competent and substantial cvidence and testimony indicated, and as detailed in
Exception #2, Las Brisas did not provide a Principal Disclosure Form consistent with the RFA
sidance, instruchions, and FAQ. As BMs, Bullon conceded, Las Bosas did oot List cach vole of
cach Principal in the Principal Disclosure Form. (T. 123-32)  Accordingly the Principal
Disclosare Horm was neither correct nor complete.  Indeed, Flovida Housing included 30 pages
of insiructions and cxamples as well as vary dotailed infonmation un the fonn itself showing how
to complete the form correctly. Tlorida lousing also assigned 3 points for the “correct”
completion of the form in advance of the Application due date. There is no other requirement in
the RFA for eligibility or scoring thal has more pomis or more detailed instructions as the
Principal Disclusure Form. To say that the informarion and correct completion ot the form is not
material is cantrary to the actions of Florida llousing to gnsure this form is submitted timely and
correctly. (It Hx 1, 0t Ex. 9, It Ex. 10, Ambar Ex. 1 and f7)

To rely upon the four comers arguinent in s case 5 Qawed for onc imporant teason, n

order for an applicant lo receive 5 points, the Pringipal Disclosure Form had to be stampad

[THRZO244K .3
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Approved prior to the Application Deadline and the information contained in the Principal
Disclosure Form had to sull be comect as of the Applicalion Deadlime. While |he missing
information in the Form could indeed be found elsewhere in the Application, that information
wis not available Lo Florida Housimg dunmg the Advance Rewview Process, which 15 used w
abtaint the 5 points, (T, 52) A good argument can be made that relyine on Acachment 3 at this
stage in the process to address the deviation gives [.as Tirisas a competitive advantage not shared
by other applicanls who did ool apply as a non-profit and therelore did oot submit the
information inctuded at Attachment 3. Simply, Las Brisas failed wo submit & correct and
complete Principal Disclosure Form during the Advance Review DProcess, which was a
precondition lor reeeipt of § puints, Ay such, this devialion cannol be waived [or purposes of
scoring, (T, 52, 103-08)

Ma. Button tn her testimony suggested that there was a discrepancy in Flondas Housing's
intcat related to the required disclosures and the clear and simple reading of the puidance and
instructions for this form, (T. 125-32) However, to go with anything other than the clear and
simple reading of Lhe guidanee, instructions and FAQ) would create uncerlainly surrounding the
terms and requirements of the competitive solicitation.  Flotida Hoeusing's intent can only be
determined by the clear and simple reading of the RFA requirements.

The ALT's findings are not bhased on competent substantial evidence and should be rgected
or revised o reflect the record.

Exceplivn No. 4
Ambar takes exception to Conclusions of Law 67 and 68 which provides as fotlows:

Conclusions of Law 67 and 6%

67,  Turning to the merits of the instant case, Florida 1Tousing's
proposcd action in awarding the housing lax credils e Las Brisas,
and rot Ambar, is nol contrary W the governing slatules, rules, the

i
[16252448 5
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RFEA specifications, clearly erroncous, contrary to competition,
arbitrary, or capricious. As detaded above, Las Brisas wentificd all
af the principals on s Popeipals Dhsclosure Foon and the [onn
was commect and complete. There was no reguirement to include the
multipie roles of each principai in the Principals Disclosure Farm,
In any cvent, Attachinent 3 o the apphication included the multiple
roles of cach prineipal. Accordingly, Florida Housing had within
the four comers of the application the information to determineg
what roles each principal heid. At mosl, Las Brisas' Bailure to
wlentily the muluple roles of ils disclesed  principals 0 the
Principals Disclosure form is a waivable, minor irregularity,
Likewise, las Brisas’ faiure o answer the Public Housing
Authority  Quustion  was  amelevant and  a watvable muinor
irregulanily becanse Las Brisas was not segking any boost. Tn sum,
I.as Brisas iz eligible for tunding and should not lose any points.

68, Tinally, Ambur's wchance on HTG Villege View, LLC v,
Flonda Housing Finance Corporation, Case No. 18-21368B10, 2018
Fla. DDiv. Adm. Hear, LEXIS 936 (Fla. DOAIL July 27, 2018)Final
Order entered September 18, 2008, and Blue Broadway, LLC v.
Flonda Housing Finance Cumporation, Case No. 17-3273B1D, 2017
Fla. Div. Adm. llgar, LEXIS 328(Fla., DOAIT August 29,
2017)Final Order carcred September 22, 2017) arc misplaced.
Maoither of these cases involved the particular situation presented in
the instant case, where all principals were, in fact, disclosed.

In theae conclusions, the ALT finds thal the ermor comumitted by Las Brisas is a minor
irregularity becanse the missing information could be found clsewhere in the Application and
witving the deviation provided no competitive advantage, The ALJ also concludes that two
relevant cases wre ot applicible. These conclusions are ermoneous. Fimst, as explaimed in greater
detail at Fxceptions 2 and 3, the submizsion of a Principal Disclosure Form that i3 not cortect i3
not an emor that EFlorida Housing can overlook by simply looking to other parts of the
Applhication.  Indeed the information at Attachment 3 that allegedly provides the missing
information was not available w Flonda Housiog during the Advance Review Process al which

time 5 points was awarded. The interest of Florida Housing in maintaining the credibility and

mtcgrity of its competitive process requires that it enforce this important requirement especially

PTRZO244% 5
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wiven thel no prospective applicant has contested its use through a challenge to the RFA
specitications.

Here, if Las Brisas is allowed to provide a response to the RFA that is not correct it
wonld tead to a result m which the Principal Disclosure Fonm requirements in the RFA and all
the gutdance have no meaning or an ambiguous meaning. Indeed the ambiguity which generated
the allegcd conflict 1w the instant case was the resull of Flonda Houwsing redefimng whal is
required by the Principal Disclosure Form and what a “correct™ Form would look like, Future
Applicants will be left not knowing whether they actually must comply with requirements,
including the puidance provided or whether they should attempl w determine Flornda Housmy's
intent, Moreover Florida Housing would be awarding an applicant points even though it was
shown that its Form was not comrect as of the Application Deadline. Such a resull would be
crroneous.  Indeed, as was the case i Brownsville Manor, LP v. Florida Housing Finunrce
Corporation, (224 S0, 3d, $91 Fla 1st DCA 2007) Florida fousing must interpret its REA
consistently with ity plain and unambiguous language.

Ag it relates to minor irccpularitica Rule 67-60.008, FA.C. (2018) provides:

Minor irvegularities  are  those  irregularities in an
Application, such as computlalion, typopraphical, o other
citors, that do nol resull m the omission of any maleriul
information; do not create any uncertainty that the terms
and requircments of the compelitive solicitation have becn
met; do not provide a competitive advantage or ben=fit not
enjoyed by other Applicants; and do not adversely impact
the mmtercsts of the Corporale or the puble.  Minor
irregularitiss  may be waived or corrected hy the
Corporation.

Florida Housing has waived deviations that did not provide a competitive advantage to
the applicant, and that did not adversely impact the interest of Flovida Housing or the public. ITa
deviation however results in g changee in points, as 11 docs in the instant case, Florida Housing as

10
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a policy matter will not waive the deviation as minor because it would give an applicant a
compelilive advanlage. Redding Development Partners, LLC, v, Florida [lousing Finunce
Carpovation, DOAIL Case No. 16-1137RID (Final Order entered May 12, 2016) and Heritage ar
Pompono Housing Portners, Lid. v. Fiavida Housing Finance Corporation, DOAH Casc No. 14-
L3GIBID (Final Crder cntered Junc 13, 2004y Capited Grove Limited Partnership v. Florida
Howusing Finance Corp., DOAIL Case No, 13-2386110D (Final Order entered 8-17-15)
(Applcalions conmming devialions [om be regquitermenls of the BFAs did not impact the
scoring results and were accardingly waived.) In the instant case, as a scoring matter, waiving
the Las Brisas Principal Disclosure deviation results in 5 points being awarded (o Las Brsas.
Withoul those 5 puinls Las Brsas would only be cntitled to 18 out of a possible |5 points and
while still zligible would no longer be entitled to tunding, As a scoring issue this deviation
cannot be waived becausa it gives Las Bosas a competitive advanlage,

Next, in FITG Fiflage Fiew, LLC v. Florida Hoeing Fincance Corp., DOAH Case No, 18-
21536810 (Final Order entered 9-17-18) RBlue Broadway, LLC v, Flovida Howsing Finance
Carp., DOAH Case No. 17-3273BID (Final Order entered 9-22-17) Flonda Housing look the
positiot that the failure to provide a correct Principal Disclosure Form could not be waived as a
minor imegularity, Florida ITousing also took the position in both cases that the Applicants were
no longer entitled to the 5 points awarded for participating o the Advance Roview Process, In
ithe instani case the RFA, inftrmation and puidance do not distinguish between failing to include
all Principals and failing to identify their individual roles. As in the HTG Village and Blue
Sroadway cases, the Principal Disclosure Form submitted by Las Brisas was not correct and Las

Brisus 1s not entided o 5 poinls.

11
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CONCLUSION

Ambar, based on these and exceptions requests that a Final Order be entered which:

A Rejects Lhe Findings and Conclusions identified herein and the ultimate
recommendation section and finds and concludes that there was a deviation as to the Principal
Disclosure Fonm and to the extent there was a deviation it should not be waived as minor
irregularity.

B, Finds that Ambar's Application is ¢ligible for funding and as the next cligible

Application should be recommended for funding.

Fespectlully submlicd,

At Ahaef T Ponaladion

Michacl P. Donaldson

Florda Bar No. 0802761

CARLTON FIELDS, P.LA.

Post OMce Drawer 1940

Tallahassee, Florida 32302

Email: mdonaldson@)carltonfields.com
Aded ' rebrown{@carltonfields.com
Telephone: 850/224-1585

Facsimile: 830/222-039%

Counsef for Ambar Riverview, Ltd,

12
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been furnished by E-Mail this

31% day of May 2019 to:

Hugh Brown, General Counsel

Betty Zachein, Assistanl General Counscl
Florida Housing and Finance Corporation
227 Morth Bronough Street, Suite 5000
Tallahassce, Flonda 32301

hugh.brown{@ floridahousing.org
Betty.zachem(@ floridahousing.org

Add'l: ana.mecglamory@ floridahousing.org

Counsel for Respondent
Florida Howsing Finunce Corporation

118202441 %
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Altorney

Scunn M. Frazicr, Esy.

Mare Tto, Esqg.

Kristen Bond, Csq.

Parker, Hudson, Rainer & Dobbs, LLP

215 Souwth Monroe Street, Suite 750
Taliahasses, Florida 32301
smif@phrd.com

mitof@phrd.com

kbond@phrd.com

Aeded ¥ slul@phrd.com

Crunsel for Las Brisas Trace, L1
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STATE OF FLORIDA fq e o A oa
FLORIDA HOUSING FINANCE CORPORATION '~ i

AMBAR RIVERYIEW, LTD.,

Petitioner,
NOAH Case No, 19-1261BID
v, FHFC Case Nao. 2019-014RP
FLORIDA TTOUSING FINANCE
CORPORATION,
Respondend,
and

LAS BRISAS TRACE, LP,

Intervenar,

LAS BRISAS AND FLORIDA HOUSING FINANCE CORPORATION'S JOINT
RESPONSE TO AMBAR'S EXCEPTTONS

©n May 21, 2019, Administrative Law Judge Dharen A Schwarts issued an Order
rcecommending that Florida TMousing Finance Cotporation {("Florida Housing™) enter a Final
Order dismissing the protest of Ambar Riverview, Ltd. ("Ambar™), and award housing tax credits
10 Las Brisas, Trace, LP ("Las Brisas™). On May 31, 2019, Ambar fled Exceptions to the
Recommended Order.

Las Brisaz und Floods Housing file this joint response in opposition to Amhbar's
Cxceptions tu the Recommended Order. Because comipatent. substantial gvidence supponts cach
finding ol fact made by the administrative law judge ("ALT™), and becauss Flonda Housing lacks
Junmsdiction 1o reverse issues that are oufzide of s substantive junsdiclion, Las Brisas and

Florida Housing urge that cach of Ambar's Exceptions be denicd.
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Standard of Review

In determiming how to rule on Ambar's Exceptions, Florida Housing must foliow section
120570131}, Florida Statutes (2018}, which pravides:

The agency may adopt the recommended arder as the final order of the
agency. The agency n its final order may reject o modify the conclusions of Law
uver which 1 has substantive junisdiclion and micmpretation of admimstralive rules
over which it has substantive jurisdiction. When rejecting or modifying such
conclusion of taw or interpretation of adininistrative rule, the ageney muast state
with particulandy s reasons {or repecting or modifying such concluston of law or
mterpretation of administrative rale and must make a finding that its substituted
conclusion of law or interpretation of administrative rule is as or more reasonable
than that which was rojecled o modificd.  Rgection or modificalion of
conclustons of law may nol form the basis fur rejection or modification of
findings of fact. The agency may not reject or modity the findings of fact unless
the agency first determines from a review of the entire record, and states with
parliculanly in Lthe order, that the findings of fact were nol based upon competent
substantial evidence or that the proceedings on which the findings were based did
not comply with essential requircinents of law.

§ 120.57(1)(1), Fla. Stat. (2018). Additionally,

[tJhe fal order shall melode an explicil muling on cach cxecplion, bul an agency

need not rule on an exception that does not clearly identify the disputed portion of

the recommended order by page number or paragraph, that docs not identity the

legal busis lor the cxcepuon, or thal docs ool include appropniale and specilc

cilalions to the record.

§ 120.57(1D(K), Fla. Stal. {2018).

At this stage of review, Florida [lousing is not frec to re-weigh the evidence or reject
findings of fact unless the record contains no competent, substantial evidence to support them.
See Rogers v. Dep't of Health, 920 So. 2d 27, 30 (Fla. 1st DCA 2005); Heifetz v. Dep't of Bus.
Reemilutivn, Div. of Alcoholic Beverages & Tobacce, 475 So. 2d 1277, 1281-82 (Fla. lst DCA

1985). Likewise, Florida lHousing may not "judge the credibility ot the witnesses" or "interprat

the evidence to fit its ultimate conclusions." N W v Dep't of Chitdren & Famifies, 981 S0, 2d
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599, 600 {Fla. 3d DCA 2008) (guoting Gross v. Dep't of [fealth, 819 So. 2d 997, 1001 (Fla. 5th
DCA 20023},

Rather, "[i]t is the hearing officer's function to consider all the ovidence, resolve
conflicts, Judge credibility of witnesses, draw permissible inferences from the evidence, and
reach ultimate findings of tact based on competent, substaniial cvidence” Belleau v. State, Dep't
of Envil. Protection, 645 So. 2d 1305, 1307 (¥a. 1st DCA 1997). Thus, an ALJ's decision to
accept testumony of one witness over another is an evidentiary ruling that cannot he altered by a
reviewing agency, absent a complete lack ol any competent, substantzal cvidence supporling the
decision. See Callier Med. Cir., Inc. v. State, Dep’t of Health & Rehab, Servs., 462 So. 2d 83, 85
{Fla. 18t DCA 19835),

In sum, a reviewing agency has no authority "to recvaluate the quantity and quality of the
cvidence beyond a determination of whether the evidence is competent and substantial.” Brogaw
v, Carter, 671 So, 24 822, 823 {Fla. lst DCA 1996}, Thus, Godings of Lact Lhat arc supported by
competent, substantial evidence are "hinding” on an agency. Fla. Dep't of Corr. v, Bradley, 510
So.2d 1122, [123 (Fla. 151 DCA 1987). An agency commits reversibie error when it rgjects or
modifies tindings of fact that are supported by compuient, substantial cvidince., See Gross, 819
S0. 2d at 1005; Bellear, 696 S0, 24 at 1307,

With respeet to conclusions of law, an agency may reject or modify erronesous
conclusions of law only il it has substanlive junsdiction uver the subject of the conclusion and 1f
its substitited conclusion is as or more reasonable than the one rejected. See § 120.57(1)(1).

Furlher, the requirement to adopt an AlJ's findines of fact cannot be avoided by
relabeling findings of fact as conclusions of law.  As the First District Court of Appeal has

explaingd;
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Ermoncously labcling what is essentially a factual determination ¢ “conclusion of
law™ whether by the hearing officer or the agency does not make it so, and the
obligation of the agency to honot the hearing officer's findings of fact may not be
avoided by categorizing a conlrary Onding as a “conclusion of law ™
Stokes v State, Bd. af Praff Eng'rs, 952 50, 24 1224, 1225 (Fla. 1st DCA 2007) {quating Kinaey
v Dep't of State, Div. of Licensing, 501 So. 2d 129, 132 (Fla. 5th DCA 1987

Response to Exception No. 1

In Exception 1, Ambar takes exception to the ALJF's Finding of Fact in Paragraph 14,
which provides as follows:

14, Applicants can carn points tor cach of the following ttems (for a

tatal of 15 points}: Submission of Poncipals Dhsclosure Form stamped by the

Corporalion as "Pre-Approved” (5 poinis), Development Expenience Withdrawal

Disincentive (3 points), and Local Government Contribution Points (5 points).

In taking ciceplion W this finding ol Tact, Ambar does nol suggest that this finding is not
supported by competent, substantial evidence. Indcecd, Ambar could not seriously make such a
suggestion, as this finding of fact is directly supported by the parties’ Joint Pre-Hearing
Stipulaton. (See Joinl Pre-Heanng Stip. at 22}.l The Ouding is also supported by competen,
substantial evidence in the record. As demonstrated by the below chart taken direetly trom pages
6R-69 ol RFA 2018-111, this finding is based upon the procurement specifications, as confirmed
by Marisa Bullon, Dircetor of MultiGamly Allocations for Flonda Housing. (See Juinl Exhibit |

p. 68-69, Button, T. 103-04). The Finding of Fact in Paragraph 14 is bascd on the RTFA's

summary of point items available and the associated poinis for each item:

' Parties are bound by their pre-hearing stipulations. See Palm Beach Polo Holdings, e v,
Broward Mavine, Tne., 174 S0, 3d 1037, 1038 (Fla. 4th DCA 2015). Ambar i3 bound by tls
stipulation and may not challenge a finding which is based upon a stipulation.

4
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Point Items - Mauximum Puints
Submission of Principal Nisclosure Form stamped by 3
Corporation as “Pro-Approved” L
Deveclopment Lxpericnce Withdrawal Disincentive | 5
Local Government Contribution Points - 5 ‘
L - Total Pussible Points 15 |

Rather, Ambar takes issue with this finding because it does not also state the additional
requireinent to receive the 5 ponts for this Poml Tlem. Howewver, as Ambar acknowledycs, in
Paragraph 2, the Al found that, to receive the 3 peints, the Principal Disclosure Form must be
stamped "Approved" during the Advance Review Process and be "still cormeol” as of lhe
application deadline. (See R.O. al ] 28).

Recause the Finding of Fact in Paragraph 14 is supported by competent, substantial
cvidence, 1l cannot be disturbed, Accordingly, Ambar's Exceplion No. 1 should be denied.

Response to Exception No. 2

In Exception 2, Ambar takes exception to the ALJs Findings of Fact in Paragraphs 34,
35, and 36. In these paragraphs, the ALT found:

34, Mg, Rutton persuasively and credibly testitied that the purpose of
the frequently asked questions 1s 1o help sapplicants understand what inforination
Florida Housing is seeking from the applicants, and that the opdate to Lhe 2016
FAQ was madec bocause requesting applicants to list multiple roles of its
principals did aol [unber Flonda Howsing's goals. Thus, the inlent of Question 6
of the 2018 FAQ and Florida Housing's answer was to communicate to applicants
that they may, but were not required to, list the multiple roles of a principal of a
corporiation. %, Button persuastvely and cvedibly testified thal Flonda Heusing
intentionally changed its position in Question 6 of the 2018 FAQ from the "hard-
and-fast requirement” of Question & of the 2006 FAQ.

35, The 2018 FAQ was not the only resource linked within the RFA
ot applicants o relcrence when compleung the Principals Disclosure Form, Also
linked within the RFA was the Continuous Advance Review DProcess for
Disclosure of Applicant and Deoveloper Principals, which includes disclosure
instructions, rule defimtions, and sample charts and cxamples. These resources
included guidance and examples of Pringipals Disclosure Forms where principals,
who held multiple roles, were listed twice. However, bath of these resources pre-
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date the 2018 FAQ, which was last updated Scptember 4, 2018, approximately
Uwo motths belore the applicabions in response 1o the RFA were due.

36, At hearing, Ms. Button acknowledged the discrepancy hetween the
instructions and puidance to the Principals Disclosure Form and the 2018 FAQ),

Ms. Butlon caplsned that when lhe FAQ was updated in 2018, the other

documents were not updated to reflect Florida [lonsing's change of position. Ms.

Button persuasively and credibly testified that Ilorida Tlousing considers the most

upidaled puidance 1o control, and where there 15 @ conllist with Florida Housing's

guidance, the least restrictive guidance controls.
Bucause these Findings of Fact are supperted by competlent, substantial evidence, they cannot he
disturbed.

The Findings of Fact in Paragraph 34 are supported by the westimeny of Ms. Butfon, (See
Button, T. [12, 129y, as well as the Principals of the Applicant and Developer(s) MHsclosures
Form — Frequently Asked (uestions, updated September 4, 2018, and the Prncipals of the
Applicant and Developer{s) Dhisclosure Form - Freguently Asked Questions, updated Novemboer
10, 2016 ("TAQs"). (See Joint Cxhibit 10 and 1.as Rrisas’ Fxhibit 2). Additionally, the Findings
of Fact in "aragraph 35 are supported by the testimony of Ms. Button, (See Bulton, T. 110-13,
121-22, 131), us well as the RFA 2018-111, Continuous Advance Review Process for Disclosure
of Applicant and Developer Principals — Instructions, mle definitions, terms and conditions, and
sample charts and examples. {See Joint Exhihit 1 & 9; see afso Joint Exhibit 10; Las Brisas'
Exlubil 23, Lasily, the Findings of Facl in Paragraph 36 are supporied by the testimony of Mas.
Butten, (See Button, T. 111-12, 1304,

Hven though these Findings of Fact are supported by competent, substantial evidence,
Awmbar argues they should he mejected or modified hecause, accondimye (o Ambar, a "clear and
[arr™ reading of the RFA and the resources linked within the RFA—ncluding the FAQs—
indicate that Principals who hold multiple reles must be listed multiple times.  {Ambar's

Exceptions at 5). Stated another way, Ambar argues that there is no inconsistency belween ihe
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RFA and the resources linked within it because Florida Housing's answer to the FAQ) did not say
"nn," (fd.). This argument should be rejected.

Florida Housmyg 15 not [ree to reject or modify Findings of Fact that are supported by
competent, substantial evidenee, An ageney commils reversible error when 1l ejeets or modifes
[indings of fact that are supported by competent, substantial evidence. Scee Gross v, Dep't of
Health, 819 S0, 2d 997, 1001 (Fla. 5th DCA 2002}, Belleau v. State, PDep't of Emvil. Protection,
695 S0, 2d 1305, 1307 (Fla. Ist DCA 1997). Thus, cven il Florida Housing were inclined e
agree with Ambar's interpretation of what would be "clear and fair,” it is bound by these findings
becanse they are supporicd by competent, substantial evidence. Flonda Housing lacks the
discretion to grant Ambar's Exception,

In this Exception, Ambar ouly challenged the findings of fact because they were not, in
Arbar’s view, clear and tair based on the RFA and the resoutees linked within the RFA. Ambar
did not argue that the findings were not facts, but instead constituted mislabeled conclusions of
law over which Florida Housing might have jurisdiction. Hecause Ambar did not argue that
Paragraphs 34 — 36 woere mislabeled conclusions of law, this Exceplion docs not invile or allow
Florida Housing to substitute a different conclusion of law.,

Even if Flonda Housing were inclined 1o entertain a legal argument that there is no
inconsisteney betweon the RFA and the resources linked wilhin 16, Flonda Housing should
conclude the argument is without merit. As noted above, Florida Housing's answer to the 2018
FAQ used the word "may" to clearly signity to applicants that they may, but were not required
to, list Principals with muluple rotes multiple trmes. (See (Y 34; Joint Exhibit 8; Button, T.
109-12, 129, Instructions that indicate thal an applicant "may" lakc a coerlain course cannol [onn

the basis of a finding that an omission was made, lat alone that the omission caused a material
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deviation from specification reguirements. It is well-established that "may" has a significantly
diffcrent meaning firom "shall” or "musl.” For cxample, the word "may™ 15 perntissive, while the
words "shall" or "must” are mandatory. See The fla. Bar v. Trazenfeld, 833 So. Zd 734, 738
(Flu. 2002} {*The word ‘may’ when given s ordinary meanmye denoles a permmssive lerm vather
than the mandatory connotation of the word ‘shall.”™). Thus, while Florida 1lousing's answer to
the 2018 FACG does notl say "ne,” 1 also does not use the word "shall" or "muast."

Additionally, and significantly, Ambar fails lo cven moention that Florida Housing's
answer to the FAC} in 2016 was simply "ves." (See l.as Brisas' Fxhibit 2), This tact cannot be
ignoted, as Mas, Button credibly lestilied and the ALT found, that Florda Housing's answer was
intentionally changed in 2018 to reflect Florida Housing's current position regarding the
disclosure of Principals. (See R.CL Y 536; Buton, T, 110-12).

Finaily, although Ambar insists there 18 no ambiguity belween the BEA and the resources
linked within it, Ambar later admits that ambiguity was in fact created by "Florida Flousing
redelining what is required by the Principal Disclosure Form and what a 'correct' Form wouid
look like." (Ambar's Exceptions at 103 Indeoed, this s cxactly what the ovidence at iriul
demonstrated—that Florida 1lousing changed its position regarding what was required on the
Prnneipals Disclosure Form and updated some, but not all, of its resnurces to reflect thal change
in positionn.  Thus, despite Ambar's msisiciree that there 15 oo ambiguily between the EFA and
the resources linked within it, including the 2018 FAQ, Ambar clearly recognizes and in fact
fully admits that the 2018 FACQ) reflects a change in Florida Housing's position regarding what is
requited on Lhe Principals Disclosure Form.

Because the Findings of Fact in Paragraphs 34, 35, und 36 arc supportcd by competent,

substantial evidence, they cannot be disturbed. Ambar's Exception No. 2 should be deniad.
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Response to Exception No. 3

In Fxception 3, Ambar takes exception to the ALI's Findings of Fact in Paragraphs 45,
46, and 47, In lhese paragraphs, the ALT [vund:
45, Thus, within the tour corners of the application, Florida 1 lousing
could determmine with whom 1t was doing busincas and what roles thosc

mndividoals held.

40, Maz. Button persuasively and credibly testitficd that Las Brisas'
Principals Disclosure Form did nol contain any errors and was complele.

47, Az further testified to by Ms, Button, even if Las Brizas' failure to

list the muluple roles of its disclosed principals on Lhe Principals Disclosurc Form

is an errgr, it is s0 minor as to constitute a watvahle, minor irvegularity because

Florida Housing has the required information in the application, and there was no

compaeliive advantage o Las Brisas,

Berause these Findings of Fact are supported by competent, substantial evidence, they cannot be
disturbed.

The Fmding of Fact in Paragraph 45 1s supporicd by Las Brisas application, as well as
the testimony of Ms. Button and the representative tor Ambar, Elena Adames. {See Joint Exhibil
7. Button, T. 113-15; Adames, T. 85). Addinonally, the Findings of Facl in Parugraphs 46 and
47 are supportod by the testimony of Ma. Button., {(See Button T. 113-16, 126).

Although these Findings of Fact are supported by competent, substantial evidence,
Ambar argues they should be rejected or modified because, according 1o Ambar, the evidence
shows that Las Brisas' Pomcipals Disclosure Form was net comrect or complete. Ambar also
argues that relying on the documents contained within Attachment 3 to |as Brisas' application is
contrary to competition becanse for-profit applicants were not required to submit thosc
documents. (See Ambar's Exceptions at 7-8). These arguments arc withoul tmorit,

First, Florida Housing is nol [ree 1o rejeet of modily Findings of Fact that arc supported

by competent, substantial evidence, See Gross v, Dep't of Health, 819 So. 2d 997, 1001 (Fla. 5th
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DCA 2002); Belleau v. State, Dep't of Envtl Provection, 695 So, 2d 1305, 1307 (Fla. 1st DCA
1997}, Thus, even it Florida Tlousing were inclined to agree wilh Ambar's interpretation of the
evidence, Florida Housing is bound by these findings because they are supported by competent,
substantial cvidence.

Additionally, f Ambar intended to challenge these Findinps of Fact as improperly
lubeled conclusions of law, 1t should have raised that argument. Because Ambar did not argue
that Paragraphs 45 — 47 were mislabeled conclusions of law, this Exception does nol invite of
allow Florida Housing to substitute a different conclusion of law.

Howewer, ¢ven 1 Flonda Heusing were clined to entertain Ambar's arguments as
relating to mislabeled conclusions of law, it should reject them.  Ambar's argument that Las
Brisas" Pomeipals Disclosure Fomm was incorrect and incomplete is without merit because, as
gxplained above, the most updated puidance inked within the RFA insiructed applicants that
they may, but were not required to, list Principals who have multiple roles multiple times. (See
B.0O. 9 31; Jont Exhibil 8; Buuton, T. 112, 129).

Ambar's arpument that considering the information conlained in Allachment 3 to Las
Brisas' application to find that, if an error it could be waived as a minor irregularity is contrary to
cotnpelition, s also without merit. Tmportantly, in advancing this argament, Ambar asserts that
I'lorida Housing awarded Las Brisas 5 poinls for the comrcct compietion of the Prncipals
Disclosurg Form “in advance of the Application due date.,” (Ambar's Exceptions at 7). Ambar
reileriales this assertion in Fxception 4, alleging that T.as Nrisas' application, including the
infortnation in Allschment 3, "was not available to Florida Housing during the Advance Review
Process at which thine 5 peints was awarded." (Ambar's Exceplions at 9. Thuose asserlions arc

incorrect.  According to the plain language of the RIFA, and as corroborated by Ms, Button at

10
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[nal heanng, the 5 poinls lor participating wm the Continuous Advance Roeview Proccss arc
awarded during the scoring process, at which time the scorer has access to the entire application,
{(See Joml Exhibu 1; Button, T. 104, 107-08). Toints are nol awarded during Conlinuous
Advance Review, at which time, Tlorida [ousing looks only at the Principals Disclosure Torm
[or the limited purpose of ensuring that the types of entities disclosed are correct.  {Buttom, T-
1097,

Ms, Button testified that when looking at a deviation in an application to determine
whether it can be waived ax a minor immegularity, Florida Housing "look[s] as the totality of the
application.”  (Button, T. 119} Ms. Buttons 1estitmony is constsieni with Florida Housing's
previous application of its minor imegularity rule. See Rosedule Holdings, LL.C, H&H Dev, LLC
& Brookestone I LP v. Fla. Housing Finance Corp., FHFC Case No. 2013-035BP {Final Order
entered June 13, 2014); see alse flerituze af Pompanoe Tousing Partmers, Lid, v, Flo, Housing
Finance Corp., [MIAH {ase No. 14-1361BID (Final Order entered June 13, 2014), AT Osprey
Puinte, LLC v. Fla. Housing Finance Corp., DOAH Case Nos, 18479, 18-484, and 18-483
(Final Order entered May 4, 2018), Liberty Square Phase Tweo, LLC ef. al v. Flo, Housing
Finance Corp., DOAH Case No. 15-0485 (Final Order entered May 4, 2018). [n each instance,
Flotida Housing (vund devialions in applications bul uulized il diserction 1o ool disguality the
applicant for minor irrcpularitics because Florida Housing was able to discorn the correct
informatiom by looking at the entirety of the application and the devtation did not provide a
compelilive advantage nor did it adversely tmpact the interests of Florida Housing or the public.
This wakes sense given Flooda Houstog's purpose of the minor umegalarity rule, which 8 to
avoid punishing applicants that had an error in their application that did not result in the omission

of any required information. (See Button, T, 1031),
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Further, agency action is contrary to competition only it it unreasonably interferes with
the purposes of competitive procurcment, which include "proicct[ing| the public against
collusive contracts™ and "secur[ing] fair competition upon equal terms to all bidders." Wester v.
Belene, 138 500 721, 723 {Fla. 1931). Thus, aclions that arc contrary to competition include
those that; "(a} create the appearance and opportunity for tavoritism; {b) erode public confidence
Lthat comtracts are awarded eguitably and economtically; (¢} cause the procurement process W be
goenuinely unfair or urnrcasonably cxclusive; or (d) arc uncthical, dishonest, illegal, or
frandulent.”  Sunshine Towing @ Broward, fne v, Dep't of Transp., Case No. 10-D134BiD 9 48
(Fla. Dav. Admmn. Hrgs, Apr. 6, 2010; Fla. Dep't of Transp. May 7, 2010); see alse E-Builder v
Miami-Dade Cty. Sch, Bd., Case No. 03-1581BID 4 39 (T1a. Div. Admin, Tlres. Oct. 10, 2003;
Sch. Bd. of Miami-Dade Cty. Nov. 20, 2003). Consideration of information thal Las Brisas wuas
required to include with its applicstion whon asscssing the matenality ol an alleged deviation is
not contrary to competition,

Ambar's Exception No. 3 should be denied.

Response to Exception No. 4

Finally, in Txception 4, Ambar takes exception to the AlJ's Conclusions of Law in
Paragraphs &7 and 68 of the Recommended COrder. In these paragraphs, the AL concluded:

67, Turning: to the meris ol the mstant casc, Flotida Housing's
proposed action in awarding the housing tax credits to Las Brisas, and not Ambar,
is not contrary to the governing statutes, riles, the RFA specifications, clearly
CITONCOWS, conlrry o compeliton, arbilrary, or caponeious.  As delaled above,
Las Hrisas identified all of the principals on its Principals Disclosure Form and
the form was correct and complete.  Thore was no requircment to include the
muliiple reles of each principal in the Principals Disclosure Form. In uny event,
Attachment 3 to the application inchided the multiple roles of each principal.
Accordingly, Flonda Houwsing hud within the [our corners of the application the
information to deterimine what roles each principal held. At maost, Las Brisas'
tailure to identify the multiple roles of its disclosed principals in the Principals
Disclosure [omm s a waavable, minor megulanly, Likewise, Lis Brsas' Lulure to

12
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answer the Public lousing Authority Quostion was irtclevant and a waivable
minar irrcgnlarity because Las Brisas was nol seeking any buosl.  In sum, Las
Brisus is cligible [or funding and should not lose any points.

6E, Finally, Ambar's reliance on HTG Fillage View, LLC v. Florida

Hosing Finance Corporation, Casc No. 18-2136B10D, 2018 Fla. Div. Adm. Hear.

LEXIS 236 {Fla. DOAH July 27, 2018} Final Order entered September 18, 2018),

and Biue Broadway, LL.C v, Floride Housing Firance Corporation, Casc No. 17-

3273BID, 2017 Fla. Div. Adm. Hear. LEXIS 528(Fla. DOAH August 29,

2017){Final Order enteved September 22, 2017) are misplaced. Neither of these

cases involved the particular situation prescated in the instant casc, where all

principals were, in fact, discloscd.

Ambar argues that the Al.l's conglusion of law in Paragraph 67 that, at most Las Brisas'
failure to disclose multiple rotes of Principals would constitute a minor irregularity, is emroneous
because other parts of Las Brisas' application may not be considered and doviations that afloet
scoring cannot be waived as minor iregularities. This argument should be rejected.

Flotida Housimg has ihe right 1o wailve minor irregularities in an application under Florida
Administrative Code Rule 67-60.008. This rule provides:

Minor trregularities are those irregularities in an Application, such as

computation, typographical, or other cerors, that do not result in the omission ol

any inaterial mfonnation; do nol crealc any uncerlamily that Lhe terms and

reguirements of the competitive solicitation have been met; do not provide a

competitive advantage or benefit not cnjoyed by other Applicants, and do not

adverscly impact the inlerests of the Corporation or the public.  Minor
trepularities may be waived or corrected by the Corporation.
[la. Admin. Code R. 67-60.008.

Consistent with Rule 67-60.008, Ma. Bulton fcstificd thal cven il [alling o disclosc
mulliple roles of a Principal on the Principals Disclosure Form was a deviation, it would be a
waivable minor wregularity because Lag Brisas did not omit any Principals and did not receive a
competitive advantape. (See Button, T. 114-13). The ALT also found that Las Brizas receivad

no competitive advantage. (See R.O. § 47). Addiltonally, ag cxplained above, Ms. Buton

teslified that Florida Housing views an entire application when considering whether a deviation

13
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can be waived as a minoy irregularity, which is consistent with both the language of the rule and
its stated purpose.  (See Button, T. 101, 119-20). Thus, Ambar's argument that the Al)'s
conclusion of Taw in Paragraph 67 is crrancous should be rejected.

Moreover, it should be emphasized that the AL)'s conclusion of law in Paragraph 67 that
the failurc to disclose mwltiple roles of a Prnneipal can be waived as a minor iregularity is an
altermative conciusion. Indeed, the ATT first concluded that "there was no requircment to include
the mulliple roles of sach principal in the Principals Disclosure Form," (R.0. % 67). This
conclusion is reasonable, corroct, and supporied by the RFA, the 2016 and 2018 versions of the
FAQs, and the testimony of Ms, Bution, {Sc¢e Joint Fxhibit 1; Joint Cxhibit 10; Las Brisas'
Cxhibit 2; Button, T. al 114). Thus, even il Flonda Housing were 1o agree with Ambar that the
AlLI's alternative conclusion of law is crroncous, Florida Housing can sill adopt the ALTs
conclusion that failure to disclose the multiple roles of a Principal is not an errot, and the ALJ's
recommendation to dismiss Ambar's prolesl and award the tax credits to Las Brisas.

Ambar argues that awarding fonding to Las Brisas "would lcad 10 a result in which the
Principal Disclosure Form requirements in the RFA and all the guidance have no meaning or an
ambiguons meaming.” (Ambar's Exceptions at 10). However, il Florida Housing were lo agree
with Ambar and find [.as Brisas incligible or deny Las Brisas 5 points because Las Brisas did not
list the multiple roles of certain Principals, based on the inconsistencies in Florida Ilousing's
guidance, such decision would be arbitrary and capricious.

Finally, Ambar challenges the Conclusion of Law in Paragraph 68, in which the ALJ
concluded that Ambar's reliance on two recent cases involving Prineipals Disclosure Form issuc
is musplaced. (See ATG Village View, LLC v Fla, Housing Fin, Corp., Case No, 18-2156B1D

(I'la. Div. Adm. Hrps, July 27, 2008; Fla. Housing Fin. Corp. Sep. 18, 2018), and Blue

14
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Broacway, LLC v, Flu, Housing Fin, Corp., Case No. 17-3273BID (Fla. Div. Adm, Hrgs, Auog
29, 201 7: Fla. Housing Fin. Comp. Sep. 22, 2017)). This argument should be rejected because the
ALT's conclusion that "nesther of these cascs involved the particular sileation presented in the
instant case, where all principals werg, in fact, disclosed,” is ceasonable and correct.

In HTG Village View, the upplicant Florida Howsing preliminarily sought to fund
completely failed to disclose a member of the pencrl patiner of the applicant cotity,  Thal
member of the general partner was not disclased in any portion of the application. See Case No.
18-2156BID at 19 44-45 (Fla. Div. Adm. Hrgs. July 27, 2018). Upon learning this information,
Florida Tlousing changed s position at the final hearing and argucd that the failure to disclosc
this Mrincipal was a non-waivahle material deviation that rendered the apptication ineligible. /d,
at 149. The ALY agrced. See id. at Y 53, 77.

Similarly, in 8fue Broadway, the applicant Clorida [Tousing prcliminarily sought to fund
Tailed 1o diselose two Proneipals of the developer entity.  See Case No. 17-3273BTD M8 (Fla.
Giv. Adm. Hrgs, Aug. 29, 2017, There was no other place in diwc applivant's applicaizon where a
list of the principals of the developer entity could be found. 7d. at 4 21. Florida Tlousing's
cotporale representalive lestified al the [inal hearing that while Florvida Housing "has watved
other failures to submit ¢ertam information, it did so only when ihe missing information could be
found elsewhere in the application.” fd Accordingly, the ALY agreed with Tlocida Flousing's
posilion at final hearing that the applicant's application was ineligible. f4. at 9 50

The [acts and eircwmstances sel forth in bolh G Fillage View und Blee Broadway are
not analogous to the tacts presented in this procoeding, hi.:l.:&lut-l.: ay cxplained above, Las Brisas
disclosed all Principals on its Principals Disclosure Form. And, even if Las Brisas was required

lo list the multiple roles held by cerlain Principals, Las Brisas® failure to do so would constilute a
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waivable minor irccgularity bocause the information was located within the four comers of Las
Brisus' application. See 8ive Brogdway, Case No. 17-3273B1D 418 (Ta. Div. Adm. Hrps, Aug.
29 2007 Fla. Housing Fin, Corp. Sep. 22, 2017y, Liberty Sguare Phase Twa, LLC v. Fla
Housing Fin. Carp., Case No, |8-0485BID 4 66 (Fla. Div. Admin. Hrpes, Apr. 19, 2018; Fla.
Housing Fin, Corp. Jan. 1, 2019) {concluding that Florida Housing's minor irregularity rule could
be applicd where required information could be found "within the four comers of an
apphuation').

The ALT's Conclusions of Law in Paragraphs 67 and 68 are reasonable and correct
Accordingly, Ambar's Fxception No. 4 should be denied.

Congclusion

Lach of Ambar's cxceptions should be denled. Compelent, 51155Lunliul evidence suppuorts
each finding of fact made by the AlJ, and no further fact finding is neecssary., Additionally,
Florida Housing need nol substilute s judgment for the ALYs thoronghly reasonad conclustons

of law,
Respectfully submitted, this 6th day of Jung, 2(H 9,
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