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BEFORE THE STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATIOREB |8 PM12: 24

FLusioa BUUSING

FINANCE CORPBRATION

HTG BANYAN, LL.C FHFC Case No. 2019-016BP
Petitioner, RFA No. 2018-112
App. No. 2019-117C

VS.
FLORIDA HOUSING FINANCE CORPORATION.

Respondent.

FORMAL WRITTEN PROTEST AND PETITION

FOR ADMINISTRATIVE HEARING

Petitioner, HTG Banyan, LLC, (the “Petitioner” or “HTG Banyan™), pursuant to sections
120.57(1) and (3), Florida Statutes (“F.S.”") and Rules 28-110 and 67-60, Florida Administrative
Code (“FAC”) hereby files this Formal Written Protest and Petition (the “Pctition”) regarding the
scoring decisions of the Respondent, Florida Housing Finance Corporation (“Florida Housing”)
to award funding to responsive applicants pursuant to RI’A 2018-112- Housing Credit Financing
for Affordable Housing Developments Located in Broward, Duval, Hillsborough, Orange, Palm

Beach, and Pinellas Counties (hereinafter the “RFA”)

Introduction
1. This Petition is filed pursuant to sections 120.57(1) and (3), Florida Statutes, Rules 28-
110 and 67-60, Florida Administrative Code.
Parties
2. Petitioner is a Florida limited liability company in the business of providing affordable

housing. Petitioner’s address is 3225 Aviation Avenue, 6" Floor, Coconut Grove, Florida 33133.



Petitioner’s address, telephone number and email address are those of its undersigned counsel for
purposes of this proceeding.

3. The affected agency is Florida Housing Finance Corporation. Florida Housing’s address
is 227 North Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329.

4, On September 6, 2018, Florida Housing issued the RFA.

5. On October 4, 2018 and October 18, 2018, the RFA was modified by Florida Housing

and Notices of Modification of RFA 2018-112 were issued.

6. Applications in response to the RFA were due on or before November 13, 2018.
7. Florida Housing reccived approximately 24 applications in response to the RFA.
8. Petitioner in responsc to the RFA reguested an annual allocation of $2,374,993.00 in

Housing Credit funding for its proposcd ninety-four (94) unit affordable housing development in
Palm Beach County, Florida. Petitioner’s application satisfied all the required elements of the
RFA and is eligible for a funding award.

9. Petitioner received notice of the preliminary RFA scoring and rankings through
clectronic posting on Friday, February 1, 2019 at 10:33 am. A copy of the notices posted on the
Corporations website are attached hereto as Exhibit “A”. Petitioner was deemed eligible for
funding but was not among those recommended for funding.

10.  On Wednesday, Fcbruary 6, 2019, at 8:09 am, Petitioner timely submitted their Notice of
Intent to Protest Florida Housing’s intended decision. A copy of the Notice of Intent is attached

hereto as Exhibit “B”.

1 The Notices of Modification of Reqguest for Applications (RFA) 2018-112 were posted on the Corporations website
and sent via electronic mail to persons registered on the Corporation’s Multifamily Programs Registry.
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11.  This Petition is timely filed in accordance with the provisions of section 120. 57(3) (b),
Florida Statutes, and rules 28-110.004 and 67-60.009, Fla. Admin. Code.

Background
17, Florida Housing is a public corporation created by section 420.504, Flonda Statutes, to
administer the governmental function of financing or refinancing affordable housing and related
facilities in Florida. Florida Housing’s statutory authority and mandates are set forth in Part V of
Chapter 420, Florida Statutes. See, Scctions 420.501-420.55, Fla. Stat.
13, Chapter 67-60, Fla. Admin. Code, which establishes “the procedures by which the
Corporation shall .... administer the competitive solicitation processes to implement the
provisions of the Housing Credit (HC) Program authorized by Section 42 of the [RC and Section
420.5099, F.S. See rule, 67-60.001(2), Florida Admin. Code.

RFA 2018-112

14. Through the RFA process Florida Housing anticipated awarding up to an cstimated
$17,314,387 of Housing Credits to proposed Developments located in Broward, Duval,
Hillsborough, Orange, Palm Beach and Pinellas Counties. (RFA at p. 2)

15. Within the RFA the Corporation established goals to fund (2) Family Developments
located in Geographic Areas of Opportunity” in Pinellas and Broward Counties. (RFA at p. 72)
16. Review Committec members independently evaluate and score their assigned portions of

the submitted applications based on various mandatory and scored items. The maximum point

2 GGeographic Areas of Opportunity are “Census tracts identified by the Corporation which meet at least two out of
the following three threshold criteria designated by the Corporation based on the average of the three most recent 5-
year averages of the American Community Survey: (a) census tract median income greater than the 40™ percentile of
all census tracts in the county; (b) educational attainment above the median of all tracts in the county, measured as
the proportion of adults over 25 years old who have completed at least some college; and (c) tract employment rate
greater than the statewide employment rate. The census tract list can be found at

bip: fwww. floridabousing. org/programs/developers-maultifamilyv-programs/competitive/areas-of-opportunityalso
available by clicking here) (RFA at p. 76)




total that an applicant can receive is 10 points. Failure to meet all Eligibility items results in an

application being deemed ineligible. (RFA at p. 69)

1%

The RFA provides that all eligible applications will be ranked by sorting the Applications

from the highest scoring application to the lowest, with any scores that are tied separated as

follows:

a)

b)

d)

First, by the Application’s eligibility for the Proximity Funding Preference
{which is outlined in Scction Four A.5.e of the RFA) with Applications that qualify for
the preference listed above Applications that do not qualify for the preference;

Next, by the Application’s eligibility for the Per Unit Construction Funding Preference
which is outlined in Section Four A. 11.e of the RFA (with Applications that qualify for
the preference listed above Applications that do not qualify for the preference);

Next, by the Application’s eligibility for the Development Category
Funding Preference which is outlined in Section Four A.4.b.(4) of the
RFA (with Applications that qualify for the preference listed above Applications that do

not qualify for the preference

Next, by the Application’s Leverage Classification, applying the
Multipliers outiined in Item 3 of Exhibit C of the RFA (with Applications
Having the Classification of A listed above Applications having the Classification of B);

Next, by the Application’s eligibility for the Florida Job Creation I'unding Preference
which is outlined in Item 4 of Exhibit C of the RFA (with Applications that qualify for
the preference listed above Applications that do not qualify for the preference); and

And finally, by loitery number, resulting in the lowest lottery number receiving
preference.

(RFA at p. 73)

18.

The RFA mandates the Funding Selection Process (hereinafler “Selection Process™), as

follows,

a. The first Application selected for funding will be the highest-ranking eligible
Family Application located in Pinellas County that meets the Geographic

Areas of Opportunity funding goal.



(RFA at p.73,74)

. The next Application selected for funding will be the highest-ranking eligible
Family Application located in Broward County that meets the Geographic
Areas of Opportunity Funding goal.

The next Application selected for funding will be the highest-ranking eligible
Application that qualifies as a Local Government Areas of Opportunity in
Duval County. If there arc no eligible Applications that qualify as a Local
Government Areas of Opportunity in Duval County, the highest-ranking
eligible Application in Duval will be selected.

. The next Application selected for funding will be the highest-ranking eligible
Application that qualifies as a Local Government Areas of Opportunity in
Hillsborough County. If there are no eligible Applications that qualify as a
Local Government Areas of Opportunity in Hillsborough County, the highest-
ranking eligible Application in Hillsborough County will be selected.

The next Application selected for funding will be the highest-ranking eligible
Application that qualifies as a Local Government Areas of Opportunity in
Orange County. If there are no eligible Applications that qualify as a Local
Government Areas of Opportunity in Orange County, the highest-ranking
eligible Application in Orange County will be selected.

The next Application sclected for funding will be the highest-ranking eligible
Application that qualifies as a Local Government Areas of Opportunity in
Palm Beach County. It there arc no eligible Applications that qualify as a
Local Government Areas of Opportunity in Palm Beach County, the highest-
ranking eligible Application in Palm Beach County will be selected.

If funding remains the next Application selected for funding will be the highest
ranking eligible unfunded Application in Broward County. If the selected
Application cannot be fully funded, it will be eniitled to receive a Binding
Commitment for the unfunded balance. If funding remains after selecting the
highest ranking eligible unfunded Broward County Application, or if there is
no eligible unfunded Application located in Broward County, no additional
Applications from any county will be selected for funding and any remaining
funding will be distributed as approved by the Board.

The selection process was carried out by the members of the Review Committee at a

public meeting held on January 22, 2019.

The following applications were selected for funding by Review Committee members,
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-2019-100C-8hores Apartments, Ltd. (Pinellas)

-2019-111C-HTG Fiori, LLC (Broward)

-2019-121C-Lofts at Brooklyn, Ltd. (Duval})

-2019-116C-WRDG T38, LP (Hillsborough)

- 2019-123C-Hawthorne Park, Ltd. (Orange)

-2019-115C- HTG Heron Estates Family, LLC (Palm Beach)

-2019-119C- Poinciana Crossing, Ltd. (Broward)

21.  Of the three eligible applications that sought funding for Palm Beach County, two of the
three selected for funding Berkeley Landing Ltd. (Application No. 2019-110C) and HTG Heron
Estates Family LLC, qualificd as Local Government Areas of Opportunity Funding having
received either a loan or a grant from the City of Riviera Beach. However, pursuant to the terms
of the RFA, both Berkeley Landing, Ltd. and HTG Heron Estates Family, LLC, should have
been deemed incligible and Petitioner chosen as the next eligible applicant in Palm Beach

County.

Loecal Government Area of Opportunity Funding

22.  The RFA provides as follows regarding Local Government Areas of Opportunity
Funding:

In order for an Applicant to qualify, the Applicant must demonstrate a high level
of Local Government interest in the project via an increased amount of Local
Government contributions in the form of cash loans and/or cash grants, as
outlined below. To that end, the proposed Development may only qualify where a
jurisdiction (i.e., the county or a municipality) has contributed cash loans and/or
cash grants for any proposed Development applying in this RFA in an amount
sufficient to qualify for this funding. Any single jurisdiction may not contribute
cash loans and/or cash grants to more than one proposed Development
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applying for the Local Government Areas of Opportunity Funding. During
the ranking process ontlined in Section Four B of the RFA, if multiple
Applications demonstrate Local Government loans and/or grants from the
same jurisdiction in an amount sufficient to qualify for this funding, then all
such Applications will be deemed ineligible.
(RFA at p. 67} (Emphasis Supplied)
23, HTG Heron Estates Family, LL.C submitted as Attachment 17 to its application, Florida
Housing Finance Corporation Local Government Verification of Contribution -Grant Form
which details the City of Riviera Beach’s commitment of $567,500.00 in the form of a grant to
the Applicant. A copy of the Florida Housing Finance Corporation Local Government
Verification of Contribution — Grant Form is attached hereto as Exhibit “C”,
24, Berkeley Landing, Lid., submitted as Attachment 17 to its application Florida Housing
Finance Corporation Local Government Verification of Contribution- Loan Form which detailed
the City of Riviera Beach’s commitment of $567,500.00 in the form of a Loan to the Applicant.
A copy of the Florida Housing Finance Corporation Local Government Verification of
Contribution- Loan Form is attached hereto as Exhibit “”.
25. Pursuant to the language of the RFA these two applicants, HTG Heron Estates Family,
LLC and Berkeley Landing, Ltd. must be deemed ineligible. Since there is no remaining cligible
application that qualifies as a Local Government Areas of Opportunity in Palm Beach County,
the highest ranked eligible application in Palm Beach County, HTG Banyan, LLC must be

selected for funding.

Substantial Interests Affected

26. Pursuant to the specifications of the RFA, both HTG Heron Estates Family, LLC and
Berkeley Landing, Ltd., should have been deemed ineligiblc since both submitted a Local

Government Verification of Contribution Form from the City of Riviera Beach. By application of



the RFA Selection Process, the next eligible Palm Beach County applicant which should have been
selected for funding was HTG Banyan, LLC.

27.  Petitioner is substantially affected by the evaluation and scoring of the responses to the
RFA. The results of the scoring have affected Petitioner’s ability to obtain funding through the
RFA. Consequently, Petitioners have standing to initiate and participate in this and related
proceedings.

28.  Petitioner is entitled to a Formal Administrative Hearing pursuant to Sections 120.57(1)
and 120.57(3), Florida Statutes, to resolve the issues set forth in this Petition.

Disputed Issues of Material Fact and Law

29, Disputed issues of material fact and law exist and entitlc Petitioners to a Formal
Administrative Hearing pursuant to Section 120.57(1), Florida Statutes. The disputed issues of
matcrial fact and law include, but are not limited to, the following:
a. Whether Florida Housing’s proposed award of funding to HTG Heron Estates Family, L1.C
is consistent with the RFA;
b. Whether Florida Housing’s proposed award of funding to HTG Heron Estates Family, LLC
is clearly erroneous;
¢. Whether Florida Housing’s determination that Berkeley Landing Ltd. is an eligible
Applicant is consistent with the RFA;
d. Whether Florida Housing’s determination that Berkeley Landing, Ltd. is an eligible
applicant is clearly erroncous;

e. Such other issues as may be revealed during the protest process.

Statutes and Rules Entitling Relief



30.  Petitioner is entitled to relief pursuant to Section 120.569 and 120.57, Florida Statutes,
Chapters 28-106, 28-110, and 67-60, Florida Administrative Code.

Concise Statement of Ultimate Fact and Law, Including the

Specific Facts Warranting Reversal of the Agency’s Intended Award

31 Petitioner participated in the RFA process to compete for an award of Housing Credit funds
based upon the delineated scoring and ranking criteria in the RFA. Both HTG Heron Estates
Family, LLC, and Berkeley Landing, Ltd. should both be deemed ineligible for funding as a result
of each presenting as part of their respective applications a Local Government Verification of
Contribution Form from the City of Riviera Beach to qualify for the Local Government Area of
Opportunity Funding goal.

32. Unless the score and ranking are corrected, and the preliminary allocation revised,
Petitioner will be excluded from funding and Housing Credits will be awarded contrary to the
provisions of the RFA and Florida Housing’s governing statutes and rules.

33 A correct application of the eligibility, scoring and ranking criteria will result in funding
for the Petitioner.

Right to Amend the Petition

34,  Petitioner reserves the right to amend this Petition if additional disputed issues of material
fact are identified during the discovery process in this case.
WHEREFORE, pursuant to section 120.57(3), Florida Statutes, and rule 28-110.004. Florida
Administrative Code, Petitioner’s request the lollowing relief:

a) An opportunity to resolve this protest by mutual agreement within seven days of

the filing of this Petition as provided by Section 120.57(3)(d)(1), Florida Statutes.



b) If this protest cannot be resolved within seven days, that the matter be referred to
the Division of Administrative Hearings for a formal hearing to be conducted before an
Administrative Law Judge (*ALJ”) pursuant to Section 120.57(1) and (3), Florida Statutes.
c) The ALJ enter a Recommended Order determining that the Corporation should
have deemed the applications of both HTG Heron Estates Family, LLC and Berkeley
Landing, Ltd., incligible for funding pursuant to the terms of the RFA and award funding
to the Petitioner.

d) That the Corporation adopt the Recommended Order of the ALJ.

Dated this 18th day of February 2019.

Respectfully Submitted

ML I Db %@3&/\

Maureen M. Daughton, Esq.

FBN 0655805

Maureen McCarthy Daughton, LLC
1725 Capital Circle NE, Ste 304
Tallahassee, Florida 32308

Counsel for HTG Banyan, LL.C

CERTIFICATE OF SERVICE

I CERTIFY that the original of this Formal Written Protest and Petition for Administrative Hearing
was filed by electronic mail and U.S. Mail with the Corporation Clerk and Hugh Brown, General
Counsel, Florida Housing Finance Corporation, 227 North Bronough Street, Suite 5000,

Tallahassee, Florida 32301, on this 18th day of February 2019.

RNNSTE TR (QJD

Maureen M. Daughton, Esg.
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Maureen McCarthy Daughton, LLLC

MMD LAW
Maureen McCarthy Daughton, LE.C T: (850) 345-8251
1725 Capital Circle NE, Suite 304 Mdaughton@mmd-lawfirm.com
Tallahassee, Florida 32308 www.mmd-lawfirm.com

Via Hand Delivery and Email
February 6, 2019

Ms. Ana McGlamory

(Ana, McGlamory@floridahousing.org)
Corporation Clerk

Florida Housing Finance Corporation
227 North Bronough, Suite 5000
Tallahassee, Florida 32301

RE- Notice of Intent to Protest, Request for Applications (RFA) 2018-112 Proposed
Funding Selections and Rankings

Dear Corporation Clerk:

On behalf of Applicant, HTG Banyan, LLC, Application No. 2019-117C, we hereby give
notice of our intent to protest the Award Notice and Scoring and Ranldﬁg of RFA 2018-112
posted by Florida Housing Finance Corporation on Feb. 1, 2019 at 10:33 a.m., concerning
Housing Credit Financing for Affordable Housing Developments located in Broward, Duval,
Hillsborough, Orange, Palm Beach and Pinellas Counties (See Attached).

A formal written petition will be submitted within ten (10) days of this Notice as required

by law.

Respectfully Subr}'me
Matireen M. Daughton

ce: Hugh Brown, General Counsel

- ExXeroiy ™ )
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Date Submitted: 2018-11-08 13:20:02.753 | Form Key: 4737

FI.ORIDA HOUSING FINANCE CORFORATION
LOCAL GOVERNMENT VERIFICATION OF CONTRIBUTION ~ GRANT FORM

Mume of Daveiopneni: Heron Estates Family
W 17th CL., W 17th Ct. and Notth Congress Ave., Riviera Beach

Development Location:
(AL miminwm, provide the address number, steeet zeme and eity, andfor provitk the strect siame, closest designated inserscetion and either
the city (if tocated yithin o city) or covmty (i located i the unincarporated arca of the county). It the Dovelopment consists of Seatlered
Sites, the Development Location stated above nsust reflect the Seattered Site where the Development Location Peint is located.)

The City/County of Hiviera Beach commits § 567,502.00 as a grant to the
Applicant for its use solely for assisting the proposed Development referenced above, The City/County does
not expect to be repaid ur reimbursed by the Applicant, or any other entity, provided the funds are expended
solely for the Development referenced above. Mo consideration or promise of consideration has been given
with respect to the grant. For purposes of the foregoing, the promise of providing affordable housing does not
canstitute consideration. The commitment for this grant must be effective as of the Application Deadline for
the applicable RFA, and is provided specifically with respect to the proposed Development.

The source of the grant is; City's General Fund Account
(¢.¢., SHID, HOME, CDBG)

CERTIFICATION

T certify that the forpg

g information is true sand correct and that this commitment is eftective at least through
ppligable RFA.

d Karen L. Hosking

Print or Type Name

hnigrim City Manager

Print or Type Title

This certification must be signed by the chicl appointed official (stafl) responsible for such approvals. Mayor, City Manager,
County Mannger/Administrator/Coordinator, Chaizperson of the City Council/Commission or Chairperson of the Board of
County Commissioners. [f the contribution is from 4 Land Authority organized pursuant to Chapter 380.0663, Florida
Statutes. this certification must be signed by the Chair of the Land Authority. One of the authorized persens named above
may sign this. form for certification al state, federal or Local Government funds initially obtained by or derived from a Local
Governmment that is directly administered by an intermediary such as a housing finance authority, a community reinvestment
corporation, or a slate-certified Community Housing Development Qrganization (CHDO). Other signatories arc not
acceptable. The Applicant wilt not receive credit [or this contribution if the certification is improperly signed. To be
considered for poinis, the amount of the contribution stated on this form nsst be a precise dollar amount and eannot include
words such as estinmated, up to, maximum of, nat ta exceed, ete.

Tf the Application is not eligible for autamatic points, this centribution will not be considered if the certification contains
corrections o *white-out” or il the certification is altered or retyped. The certification may be photocopied.

Please note: This form may be medified by Florida Housing Finance Corporation per Section 67-60.003, F.A.C.

(Form Rev. 08-16)

- E?ﬁ\ﬁ\\ogr a N



Date Submitted: 2018-11-13 13;58:56.763 | Ferm Key: 4780

FLORTIZA HOUSING FINANCE CORPORATION
O AT. GOVERNAMBMENT VERIFICATTON OF CONTRIBETTION - 40AN FORM

e of Drevelopment:  Barkaioy Landing

Broagway [A~1-AF, Approxreately 1,600 feet Naortbeast of inlersection of Broadway (A-1-A)arwd Blue
Dreveiopment Locatgon: e Bhea , Riviera Besch
LAY 8 b, provide the addoeds wioghber, sirent. noooe nxsd daly, aodio paovice e sresd AR, CHosesl desipomtad mator torped erxihx:
thus oty (if ivcated walin o Cityd or cotidy O toenind i the unmcoopeornfed oeem of e cownndyd, I e Dowelopment consasts of Scatiered
Srtas, fhie gﬁuhﬂuﬂﬂhﬂﬂu, 1 ocation sinted aboswe st ceflect fhe Seafiesed Site where the Devolopnosnt Location Ponnt o Iocwtad ¥

Tlhie City/ oy am»; Riviera Baoach - conuits o S07 800G 00 Oachiich mny Lo
used as an FHFC Mﬁﬁ:ﬂﬁn—»ﬂ.ﬁﬁ.@ﬁ Funding Proposal moan Applicatiods for FEIEPC fmeling if i1 meewts thio
requred oriteria) in the form of a reduced intersst rate koan to the Applicant for its e solely for assisting the
proposed Rovelopinent relerenced above

i
T e vatise of the nw_:ﬁ,.m.ﬂﬁ».mnuﬂ basedd on the difference between the fmece amowmnt of the above-refieyenced Tamn ad
the net presest valie of ifx payiocot stream, welusive of a reduced inrerest rate and te slesiguatad disooun mts

{ns stated in the applicable REAY Is: 3437 708,00
1

o considaration & proapise of consideration has Been given with respect 0 the loan. For purposes of the
foregoing. the profuise of providing afordable housing does aot constiiuie consideration. The coaunittnent for
this loan nmst be oflective as of the Apphication Deadiine for the applicable RTA. and is providaed specifically
svith 1 esprect fa s proposod DeveloapsneTsy

CHERARTIFICATTLON
I cenify that the foregoing infornoaon is troe and corrert and thar this coramubnent is effective at loas? rlaonch

ilie date requiret £y e appliceble REA .

Tonya Davia Jahnson
Frint or Type Moue

Soard of Comobdssinnens Chalr
Brint ar ‘Type Liile

Tliis cortificntion onst e sigoed by tha ehisf appointed official (staffy responsibie for such apgronvaiy. hinyor Ty R BIIEreT |
Coumiy Maoogper ZAdmndnistirsiorToosdingtor, Chairperson of e (2ity CouneitfOoaupinsion orf Chairperson 0f e Badrd of
oty Cormmissiofers. 15 the copfilagdion is frow a Land Auntority crpanized possisn 1o Chapter 380 0o63. Florda
smarutes. thls certifcnbon mars! be signestin the Chair of the Land Autheaity Oos of the suhorized prersons maaesd abowe
iy siprk fhis form Amva eerificatioel of state, fiedoral or Looni Governeoey? fundy initially obiained by or derdved Som & Lol
Crovermenent that (s SGlrectly erimiaistersd by an infernedisry soch as s housing fnance anithority, o coriEs ey ceinve sty
memporation, or » Sare.cenilied Cobnnmiminy Howsine Development Ormanidration (GHYR). Other  sigiclorics are woo
moceptnble  CFhe Applionoed vl 1l redeive eregliz fisr dhis conibution iF the cexrdification iz nproperiy signod  To be
considered fir Muamﬂ»w. 1h1e ourwaint of 1hie edntribation stated on thds formx st by a precise doliar amorm: eond canmet aeehesds
wegayils gvichy ot esrinaated. B to. s of Boed o exoosd, ete.

1f the application i ool ¢heible for sEpcgmaric peloes. this conbriibneon Wil oot tre considered if e corHIiCDLOE COIN -
correciiomns or Twhitt-out® ar if ihe certification is nheord or cenypad The cerhfication may be phoiQesraried.

Flease note  This formg smey be nuxdified by Plorkis Iiousing Foosses Corporation per Sectios 8§ 7-60 D05 oA

CF o Fet -1 65D

o D

- Exw



