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St at enent of the Case

On  August 6, 2004, Erin Bel anger, Franci sco Roman,
d eason, Roberto Gonzalez, Mchelle Nathan, and Anthony Vega
were nmurdered in their Deltona, Florida honme. (V9, R1579). n
August 27, 2004, the Volusia County, Florida, grand jury
returned indictnents charging Troy Victorino, Jerone Hunter,
M chael Salas, and Robert Cannon with the follow ng offenses:
Count | - Conspiracy to Commit Aggravated Battery, Mrder, Arned
Burglary of a Dwelling and Tanpering wth Physical Evidence;
Counts Il through VII - First Degree Preneditated Mirder and
First Degree Felony Mirder (all six victinms); Counts WVIII
through XIl - Abuse of a Dead Human Body; Count XiII - Arned
Burglary of a Dwelling; and Count XIV - Cruelty to Animals. (Vi1,
R17-22). After a change of venue was granted, (V8, R1351-55),
trial began in St. Johns County, Florida, on July 12, 2006,
before Circuit Judge WIIliam Parsons. (V27, R1738). On July 25,
2006, Hunter was found guilty of Count I - Conspiracy to Commt
Aggravated Battery, Miurder, Armed Burglary of a Dwelling, and
Tanmpering with Physical Evidence; Counts Il through VIl — First
Degree Preneditated Mirder and First Degree Felony Murder (all
six victins); Count X - abuse of a dead human body (Roberto
Gonzal ez); Count Xl - abuse of a dead human body (  eason);
Count XIl - abuse of a dead hunman body (Anthony Vega); and Count

X'l — Armed Burglary of a Dmelling with a Wapon. (V42, R4021-

1



22). The penalty phase began on July 27, 2006, and, on August 1,
2006, the jury returned its advisory verdict recomendi ng that
Hunter be sentenced to death for the nurders of d eason (vote
of ten to twd), Roberto Gonzalez (vote of nine to three),
M chell e Nathan (vote of ten to tw), and Anthony Vega (vote of
nine to three), and to life without parole for the nurders of
Erin Bel anger and Franci sco Roman. (V49, R5059-61).! On Septenber
21, 2006, t he Court fol | oned t he jury’s sent enci ng
recomendati on, and inposed four death sentences on Hunter. (V9
R1579-1610). This appeal foll ows.

St at ement of the Facts?

On the norning of August 6, 2004, Christopher Carroll went
to 3106 Tel ford Lane, Deltona, Volusia County, to pick up two of
his workers, Anthony Vega and Roberto (Tito) Gonzales. (V27,
R1796-97, 1798). Oher occupants of the hone worked at Burger
King with Carroll’s girlfriend. She told Carroll her co-workers
had not shown up for work that norning. (V27, R1797). No one

answered the doorbell. The front door appeared to have been

! The August 28, 2006, Spencer hearing 1is <contained 1in
Suppl enental Record Vol une 3.

2 Co-defendant M chael Salas was not sentenced to death. H's
convictions were affirnmed by the Fifth District Court of Appeal
in a decision issued on Decenber 14, 2007. Salas v. State, 32
Fla. L. Weekly D2942 (Fla. 5th DCA Dec. 14, 2007). The statenent
of the facts by the Fifth District provides a concise overview
of the case.



kicked in. Carroll entered and noticed the roomto his right had
a bed tipped up on its side and “There was blood all over it.”
Carrol|l called 911.% (V27, R1798).

Deputy Anthony Crane and other [|aw enforcenent personnel
were dispatched to the scene. (V27, R1805-06). They found six
victinms: two nales in the living roomm a male victim and a
female victim lying underneath the box spring, were located in
the master bedroom (V27, R1806-07); a male victimwas found in
the northwest bedroom and a fermale victim was |ocated in the
sout hwest bedroom (V27, R1808). A deceased Dachshund* was found
in the master bedroom (V27, R1868).

Stacy Colton, FDLE crinme scene investigator, docunented the
crime scene. (V27, R1823; R1826). She phot ographed the damage to
the front door frame, area around the lock, and a screen door
that had a tear along the franme. (V27, R1833, 1834-35, 1836). A
heel mark, 36 inches up fromthe tile floor, was l|ocated at the
| evel of the front door handl e. (Vv2s, R1923) . Col ton
phot ographed shoe track inpressions, 13 inches in |Ilength,
| ocated by the front door. (V27, R1837). She prepared a diagram

of the house, detailing where each victimwas |ocated, and where

3 An audi otape of the 911 call was published for the jury. (V27,
R1801-1802, State Exh. 1).

* The parties stipulated to the identification of the dog,
"George,” who died as a result of a crushed skull. (V35 R2944;
2955).



itens of evidence had been collected. (V27, R1840-41, State Exh.
5). She collected a knife handle and knife blade (V27, R1858,
1861, State Exh. 9) and photographed the victinms. (V27, R1861-
1895, State Exh.10-21). A netal bat was located in the corner of
the master bedroom (V28, R1929-30). A videotape of the crine
scene depicting the actual positions of the victinms, placenent
of the furniture, damage to the home, and lighting conditions
was published for the jury. (V28, R1919-20, State Exh. 22).

An  examnation of four Dbaseball Dbats submtted into
evidence indicated no latent prints on the external surfaces.
(V33, Re2655, 2658, 1662). The bat |abeled 2, wapped in black
tape, contained four wunidentified latent prints underneath the
tape. (V33, R2658-59, 2663).

Robert  Ant hony Cannon, (“Ant hony”) co-defendant, pled
guilty to all charges® in exchange for a life sentence without
parole. (V28, R1936-37, 1939). Initially, Cannon refused to
testify. (V28, R1948). Utimtely, Cannon testified it was
Victorino’s intention to kill everyone in the house. “That nay
have been in his mnd, but that wasn't in my mnd.” (V28,
R1951). Cannon and Salas were in fear for their lives. “W had

no choice. W had to go with them” (V28, R1952). Cannon said

®Six counts of nurder; abuse of a dead human body with a weapon;
conspiracy to commt aggravated battery; armed burglary of a
dwel ling; cruelty to aninmals; and tanpering wth evidence. (V28,
R1937-39).



Victorino would have killed Salas and him had they not gone
al ong. (Vv28, R1952). Cannon, Victorino, Hunter, and Sal as, al
armed with baseball bats, went into the house the night of the
murders. (V28, R1954). Cannon refused to testify further and
orally noved to withdraw his plea. (V28, R1957).

Brandon Graham friend of Salas and Cannon, net Victorino
and Hunter on August 1, 2004. (V28, R1970-73; V29, R2021, 2048).
G aham Victorino, Hunter, Salas, Cannon, and other friends,
went to Telford Lane to retrieve Victorino's personal itens.
(Vv28, R1974, 1978; V29, R2050). Victorino “wanted us to fight
some kids to get his stuff back.” (V28, R1974). Cannon parked
the vehicle® in the neighbor’s yard while sone of the group went
up to the house “cussing and yelling.” The fermales, arnmed wth
knives, went into the house. (V28, R1974-75). G aham Hunter,
Cannon, and Salas, all arnmed with bats, remained in the vehicle
with Victorino. (V28, R1975). Hunter always had a bat with him’
(Vv28, R2001). Victorino did not have a bat and did not go up to
t he house. (V28, R2004; V38, R3392). The girls exited the house
with Victorino’s CD case. (V28, R1976). Hunter was yelling for

the residents to cone outside and fight. (V28, R1976; V29,

®Cannon owed a white Ford Expedition. (V28, R1989).

" Hunter testified that he did not carry a bat, and could not

swing a bat due to a shoulder injury. (V38, R3356-57).



R2056) . Franci sco “Flaco” Roman said he was calling the police.

Sonme of the group slashed tires before they left. (V28, R1977).
On August 5, Graham Sal as, and Cannon net at Victorino and

Hunter’s hone. (V28, R1984; V29, R2074). Victorino gave Cannon

the gun. (V29, R2075). Victorino described a novie, Wnderl and,

where “[A] group of niggers had ran up on sonme nore niggers’
house and had beat them to death with lead pipes.” Victorino
said, “[I]f | had a group of niggers to do that shit, then I
would do it.” (V28, R1985; V29, R2076-77). Victorino said he
would do that at “Flaco’s house.” (V28, R1985). M chael Salas
said, “[Y]eah, |I'm down for it.” Robert Cannon said, “[I’']m
ready to kIl me a bitch.” Jerone Hunter agreed. (V28, R1985,
1986). Graham said “yeah,” he was in. (V28, R1986, 2011, 2012).

Victorino, Hunter, Salas, Cannon, and Graham all agreed to

kill the Telford Lane occupants. Victorino told them *“[H ow many
people slept on ... what side of the roomand how we would split
up and kill them because it wll be easier, and they had no

weapons in the house.” (V28, R1986). Victorino gave a *“visual
diagranf with his hands. Victorino wanted to kill Flaco, and

told the group, “[T]o beat the bitches bad because all they do

is talk shit.” Hunter said they should wear masks; Victorino
said they would not |eave any evidence. “W're gonna kill them
all.” (Vv28, R1987, 2032). The group went |ooking for bullets for

the gun. (V28, R1988, 2009). They had nore than seven bats

6



between them (V28, R1989). They discussed having a change of
clothing. Hunter offered to give Gaham sone extra clothes
“[Bl]ecause | guess we were probably gonna get blood on our
clothes ... we needed a change of clothes to get rid of the
evidence.” (V28, R1988). G aham expressed doubt about the plan.
Salas said, “[YJou can’'t bitch out on us.” (V28, R1990; V29,
R2082) .

Graham had Cannon drop him off at Kris Craddock’s house.
The group told Graham they would return to pick himup at 7:00
p.m (V28, R1991). Later that night, Cannon tried calling G aham
repeatedly on Craddock’s phone. (V28, R1992; V29, R2202-03,
State Exh. 25). Graham did not take the calls and told Craddock
about the plan to nmurder the Telford Lane people. (V28, R2013;
V29, R2085). Victorino told Gaham they were going to kill the
Telford Lane people at 10:00 p.m that night. (V28, R1993,
2013). Graham and Craddock went to another friend s house, Nate
June, and played video games. Gaham spent the night at
Craddock’s. The next norning, Craddock’s nother called and told
Graham and Craddock that six people were found dead in Deltona
(v28, R1994, 2016). G aham and Craddock drove to the Telford
Lane hone. (V28, R1994, 1996, 2015; V29, R2085).

After the nurders, G aham was afraid for hinself and his
friends. (V28, R1995; V29, R2043, 2089). He went to Salas’

grandnother’s house to retrieve clothing he had left. (V28,

7



R1995). Victorino, Hunter, Salas and Cannon showed up but they
did not discuss the nmurders. (V28, R1996). Gaham noticed
Victorino’s personal itens were in Cannon’s truck. He knew
Victorino wanted his itens from the Telford hone. (V28, R1996-
97; V29, 2045, 2087). A friend talked to G aham about the
nmurders and she called police. (V28, R1997, 2019).

Deputy John MDonald responded to a “suspicious activity”
cal1® at 1590 Providence Boul evard, Deltona, on July 30, 2004.
(V29, R2093-94). MDonald and Deputy Earney found Amanda Francis
and Brandon Sheets at the property. Francis told MDonal d that
Troy Victorino had given her permssion to be there. (V29,
R2099). Sheets said Joshua Spencer® gave him permission to be
there. (V29, R2099). The deputies secured Francis and Sheets
until they knew “exactly what was going on.” (V29, R2094-95).
McDonal d cal l ed the owner of the home, Norma Reidy, who lived in
Mai ne. Reidy told MDonald that no one had permission to be
i nside the hone, except her granddaughter, Erin Bel anger. (V29,
R2095-96). MDonal d advised Reidy that there was no evidence of
a break-in. (V29, R2096). Deputy MDonald called Bel anger and
advi sed her to inspect the honme to ensure that nothing had been

stol en or damaged. (V29, R2096-97). MDonald noticed bedding in

8Erin Bel anger had placed the call. (V29, R2097).

® Joshua Spencer was Norma Reidy’s grandson (Erin Belanger’s

cousin). (V29, R2099, 2101, 2130).
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the screened-in area of the home, and other itenms, as if someone
had been living there. (V29, R2098, 2101). MDonald advised
Bel anger to find out who owned the property and return it, or
get rid of it. (V29, R2103).

Deputy Sierstorpff met Bel anger and Ronan at the Providence
Boul evard hone on July 31, 2004. (V29, R2105). Bel anger reported
items stolen!® from the residence. (V29, R2106). Sierstorpff
observed a |arge anmount of clothing and shoes strewn about the
home. (V29, R2106). Papers bearing Victorino's nane were found
in a box. Sierstorpff did not know if Victorino had perm ssion
to be inside the honme. He was not aware of a conplaint nade by
Victorino that his personal itens had been stolen. (V29, R2107).
Bel anger knew Victorino had been staying in her grandnother’s
hone. (V29, R2109).

In the early norning hours of August 1, Deputy MDonald net
Victorino at Sky Street, in Deltona. Victorino reported that his
personal bel ongings had been stolen from the Providence house
(V29, R2136, 2138, 2139). MDonald told Victorino to make a |i st
of the stolen itenms. Victorino did not actually see the itens
mssing or stolen. (V29, R2140). Victorino becane angry, and
told MDonald, “Don’t worry about it, I'Il take care of this

mysel f.” (V29, R2141). MDonald instructed Victorino to contact

10 Bel anger reported a DVD/ VCR player and CD player were stolen
(V29, R2106).



Bel anger in order for himto inventory what had been taken from
t he Provi dence hone. (V29, R2146).

Ki mberly Jenkins, co-worker of five of the victins,!! was
G eason’'s girlfriend. (V29, R2114-15, 2116) . Jenkins et
Victorino at the Telford honme on July 31, 2004. (V29, R2118).
Jenkins was visiting when Victorino and Amanda Francis arrived
to speak with Erin Belanger. (V29, R2119, 2123). Jenkins heard
Victorino tell Belanger he wanted his property back. He was
“sort of threatening if he didn't get his stuff back that he
woul d do any neans to get it back.” At that tine, only sone of
Victorino's belongings®® were at the Telford home. Bel anger did
not give themto himthen “out of fear.” (V29, R2124). Sone of
Victorino's other personal items had been dispersed® as police
told them “take whatever we wanted from the Providence house.”
(V29, R2125-26). Jenkins, along wth Belanger, Roman, and
Rebecca Ortiz, took Victorino' s bel ongings out of the Providence

house. (V29, R2130). Bel anger knew Victorino through her cousin,

Joshua Spencer. (V29, R2130-31). Belanger did not I|ike Spencer

11 Jenki ns said Bel anger and Roman were a couple as were Nathan
and Vega. deason was tenporarily living at the Telford hone
until he noved into apartnent. Gonzales did not live at the
Tel ford hone. (V29, R2117, 2118).

12 Jenkins tried on sonme cl othing. Roman and Gonzal ez played with
Victorino' s “X Box” conputer gane. (V29, R2129-30).

13 «“Abi G had personal itens that belonged to Victorino. (V29,
R2126) .
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allowing people to live in their grandnmother’s house. (V29,
R2133). G eason told Belanger, “better to be safe than sorry”
and to return Victorino's itens to him (V29, R2134). Bel anger
agreed to neet Victorino the next day at 6:00 p.m at the
Provi dence Boul evard hone. (V29, R2120-21). Victorino failed to
neet Bel anger the next day. (V29, R2132).

Norma Reidy, Erin Belanger’s grandnother, spent the winters
in her Providence Boul evard hone. (V29, R2153-54). No one had
her permssion to live there, including Bel anger and Joshua
Spencer, her grandchildren. Belanger |ooked after the home for
her. (V29, R2154-55). Reidy had previously given a house key to
Spencer when he lived with her. She thought Spencer had returned
the house keys to her. (V29, 2155). Reidy net Victorino through
her grandson. (V29, R2157). After Reidy returned to Maine in the
summer of 2004, Spencer noved in wth Belanger for a short tine.
(V29, R2158). Reidy was not aware that Spencer had given
Victorino permssion to live in her Deltona hone. (V29, R2161).

Kri stopher Craddock nmet Victorino a few nights before the
murders. (V29, R2163, 2164, 2203). Craddock, Graham  Sal as and
Cannon went to the park to fight sonme people who beat up Cannon
and Salas. (V29, R2169-70, 2214). Craddock followed Cannon’s
vehicle to Victorino's house. Victorino got into Cannon's
vehicle and the group went to the park. (V29, R2170-71, 2172,

2204). Victorino directed the others where to hide. The other
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group never showed. (V29, R2172-73). Craddock saw Victorino hand
Cannon a gun. (V29, R2173, 2214). Victorino told Cannon, “If he
shot it, make sure he picked up the shells.” Craddock left the
park shortly thereafter. (V29, R2174, 2204).

Brandon Graham went to Craddock’s house on the night of
August 5, 2004. (V29, R2176, 2205). Cannon called Craddock’s
cell phone and asked for G aham Craddock heard Cannon tell
Graham “Don’t tell Craddock what we’'re gonna do.” Gaham told
Craddock what was planned. (V29, R2178, 2205-06). Later that
ni ght, Craddock and G aham went to Nate June’s house. (V29,
R2179). Cannon call ed Craddock’s phone repeatedly to speak with
Graham (V29, R2202-03, State Exh. 25). Craddock told Cannon
that Graham was not with him (V29, R2180, 2209). Craddock and
Graham spent the night at Craddock’s house. Craddock’s nother
called the next norning and informed them of the nurders.
Craddock, Graham and Brandon Newberry drove by the Telford hone.
(V29, R2182, 2210). G aham went to Salas’ grandnother’s house
(where he had been living) to retrieve his clothes.* Victorino,
Hunter, Salas, and Cannon were outside the house. Cannon asked
Craddock if he had heard about the nurders. (V29, R2183).
Craddock did not see any of the defendants after that day. (V29,

R2186) .

4 After the nurders, Graham stayed at the Newberry’s home. (V29,
R2183) .
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Deborah Newberry testified G aham stayed at her honme for a
few days in August 2004. (V30, R2244-45). On the evening of
August 5, Graham and her sons Chad and Brandon, returned hone at
11: 00 p.m She heard about the nurders the next day. (Vv30,
R2248) .

Newberry and G aham spoke about the nurders on the norning
of August 8. G ahamtold her he had lied to her and actually was
with the defendants when they planned the nurders. (V30, R2252,
2257, 2261). Newberry imediately called the police. (V30,
R2249, 2253, 2260). G aham gave a statenent to police. (V30,
R2250-51) .

Jam e Richards, 911 operator, received a 911 call?®® at 1:15
a.m on August 1, 2004, from Belanger. (V30, R2263-64, 2266,
State Exh. 26). Belanger told R chards “a bunch of girls” were
inside her home yelling and would not I|eave. (V32, R2270-71).
Bel anger thought the girls were there because of an earlier
probl em at her grandnother’s hone. (V32, R2273). Belanger said
she did not have any weapons except for a baseball bat. (V30,
R2279). Belanger did not want to neet Victorino the follow ng
night, “if there’s going to be problens like this.” (V30,

R2281). Belanger said the people living in her grandnother’s

> The 911 call was published for the jury. (V30, R2270-2286).
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house wi thout perm ssion clained her cousin had given them a
key. (V30, R2283).

116 at 3:41

Thomas MDonnell, 911 operator, received a cal
a.m on August 1, 2004, from Belanger. Belanger reported “the
sane people just cane back ... banging on the door.” A deputy
was dispatched to the house. (V30, R2290, 2292, 2296, 2299,
2307, State Exh. 27).

Beverly Irving, assistant nanager, 7-Eleven, Providence
Boul evard store, Deltona, ensures that security store tapes are
changed daily. Irving was working on August 5, 2004. The store’s
security videotape was entered into evidence. (V30, R2309-10,
2311, 2323, State Exh. 28).

Wl liam Macaluso, loss prevention specialist for 7-11
Corporation, verified that a maintenance check was performed on
the security canera at the Providence Boul evard store, Deltona,
on August 2, 2004. (V30, R2329-30). A CD of the tape for August
5, 2004, was published for the jury. (V30, R2334-35, State Exh
29) .

Jane Colalillo, video producer, created still photographs

of custoners’ faces and footwear from the 7-El even surveill ance

tape dated August 5, 2004. (V30, R2336-37, State Exh. 30).

' The 911 call was published for the jury. (V30, R2296-2299;
2308) .
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Richard Graves, Sheriff’'s Ofice, processed the crine
scene. (V31, R2361-62). He, along with Investigator Charles
Dowel | and FDLE technician Stacy Colton, obtained neasurenents,
prepared a crine scene sketch, identified itenms of evidentiary
val ue, took photographs and collected evidence. (V31, R2365).
The front door had been forcibly entered. The dead bolt had been
in the locked position. The door janb was broken, and a shoe
print was on the front door. (V31l, R2365, State Exh. 4).

Graves attended the autopsies of the six victins. (V31,
R2368). Known hair and bl ood standards were collected from each
victim?!'” Gaves obtained a DNA sanple from Victorino. (V31,
R2384, State Exh. 37).

G aves processed a crinme scene at 1001 Ft. Sm th Boul evard,
Deltona, Victorino and Hunter’s hone, on August 8, 2004. (V31,
R2391). Photographs of the residence were entered into evidence.
(V31, R2396, State Exh. 39). Evidence collected at the residence
included: Victorino's duffle bag; a pair of size 12 Lugz boots
(Vv31, R2398-99, 2401-02, 2420, 2421 State Exh. 40); and a pair
of size 10 % Ni ke tennis shoes and shoel aces (V31l, R2403-04,

2410, 2411, 2421, State Exh. 41; 42; 43).1%®

17 v31, R2370, 2375, State Exh. 31: V31, R2379, State Exh. 32:
V31, R2380, State Exh. 33: V31, R2381, State Exh. 34; V31,
R2383, State Exh. 35; V31, R2384, State Exh. 36.

18 A poster board containing close-up photographs of the shoes and
| aces was admitted. (V31l, R2413-14, State Exh. 44).
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| nvestigator Charles Dowell, crime scene coordinator
vi deotaped the crinme scene at Telford Lane and processed
Cannon’s Ford Expedition.!® (V31, R2443, 2445, 2446, 2448). A
Lugz boot box, located in Cannon’s Expedition, contained papers
belonging to Victorino. (V3l1l, R2452-53). Victorino s prints were
| ocated on itens found inside the box. (V33, R2642).

Li eutenant Albert Pagliari, Sheriff’'s Ofice, processed
various crinme scenes in relation to the Telford Lane nurders.
(Vv31, R2467) . He phot ogr aphed, vacuuned, processed, and
collected evidence from Cannon’s Expedition. (V31, R2468).
Pagliari processed sunglasses found in the Expedition. (V31,
R2469, State Exh. 49). A latent fingerprint card containing
Roman’s prints was entered into evidence. (V31, R2473, State
Exh. 50). Prints found on the sunglasses belonged to Roman.
(V33, R2650-51). Pagliari assisted in processing Victorino's
Fort Smith Boulevard honme. (V36, R3124). Pagliari did not
observe any blood stains on shoes |ocated at Victorino s hone.
(V36, R3126). He did not get a close |Iook at any of the shoes.
(V36, R3127).

| nvestigator David Dewees, processed the crime scene at

1590 Provi dence Boul evard, Deltona. (V31l, R2475). Dewees noted a

19 |tems collected from the Expedition included a Lugz boot box

(State Exh. 47); pants with Burger King |label (State Exh. 48);
sungl asses (State Exh. 49). (V31l, R2456, 2463, 2469).
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forced entry to the broken front door, with a shoe print on the
door. (V31, R2476). Dewees coll ected baseball bats located in a
retention pond in Debary. (V31, R2481).

| nvesti gator Lawence Horzepa, Sheriff's Ofice, was the
| ead investigator for this case. (V32, R2510-11, 2512). On
August 6, after interview ng several w tnesses, Victorino was
devel oped as a suspect. (V32, R2515). Victorino was |ocated at
his home on August 7. (V32, R2516). Jerone Hunter, co-defendant,
was found with Victorino. Hunter voluntarily went with deputies
and spoke with investigators. (V32, R2517). Initially, Hunter
was not a suspect. (V32, R2518, 2556). Hunter becanme nervous,
“literally crying and shaking” and gave inconsistent answers.
Hunter was read his Mranda®® rights and he signed a waiver form
(Vv32, R2519, 2521, State Exh. 51). Hunter admtted his
i nvol vement and said, “[l]t wasn't supposed to happen Iike
that.” (V32, R2555, 2559).

Hunter told Horzepa he was living at 1001 Ft. Smth
Boul evard, Deltona. (V32, R2523). He was involved in the
i nci dent that occurred on July 31 at the Telford hone. He, along
with three girls, entered the honme, looking for persona
bel ongings and a person named “Abi G” Hunter clained his
bel ongi ngs had been renoved from the Providence Boul evard hone.

(V32, R2523). Hunter returned to the Telford home the night of

M randa v. Arizona, 384 U.S. 436 (1966).
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the nurders “because they had his stuff, and that it had been
stol en out of the Providence house. He was sick about his stuff
and he ... wanted to get it back.” (V32, R2524). Hunter arrived
in Cannon’s vehicle after mdnight. (V32, R2524). He entered the
home through the front door carrying a baseball bat. (V32,
R2524-26). Hunter saw deason sitting in the recliner. (V32
R24526, 2529). He screaned at deason, “Wiere’'s ny stuff?”
@ eason responded, “I don’t know.” Hunter thought  eason was
lying. He hit deason repeatedly with the bat. (V32, R2526-27,
3392). Roberto Gonzales ran to another room (V32, R2529).
Hunter found Gonzales in a back bedroom Gonzalez swung a stick
at him (V32, R2530, 2556). He hit Gonzales repeatedly with the
bat. (V32, R2530). Hunter could not recall how many tinmes he hit
Gonzales. “He was just swinging.” (V32, R2530). Hunter | ooked
around the house for his personal itens. He did not hit anyone
else inside the hone. Hunter left in Cannon’s vehicle. (V32,
R2532) .

There was bl ood everywhere at the Telford hone. Hunter told
Horzepa he had not gotten blood on hinmself but washed his
clothes at the Fort Smth house. (V32, R2532-33). Hunter had
been wearing a black shirt, black shorts, and blue and white
Ni ke tennis shoes. (V32, R2533).

Hor zepa interviewed co-defendant Salas in the early hours

on August 8. (V32, R2534). Sal as and Cannon had been stopped in
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Cannon’s vehicle at 10:30 p.m on August 7. (V32, R2535). After
reading Salas his Mranda rights, Salas told Horzepa he had been
living wwth Cannon for a few weeks. (V32, R2535, 2539, 2558).
Most of his clothing was still at his grandnother’s house. (V32,
R2540). Salas, arnmed with a baseball bat, went to the Telford
home in Cannon’s vehicle the night of August 6, 2004. (V32,
R2541). Salas was wearing a blue shirt, Fat Al bert jeans, FUBU
boots, and a beanie. (V32, R3541). Salas entered the honme arned
with the bat. He hit “a black dude” (Roberto Gonzal ez) | ocated
in a back bedroom (V32, R2542). He repeatedly hit the victimin
the legs, arms, back, and side. (V32, R2543). Salas said he did
not hit anybody in the head. (V32, R2561). Gonzal ez was the only
person Salas admtted hitting. (V32, R2560). Salas told Horzepa
where he had discarded his bat. (V32, R2544, 2566). Law
enforcement |ocated four bats in the area Sal as described. (V32,
R2545). Salas left the pants he was wearing the night of the
murders at the scene where the bats were recovered. (V32,
R2550) .

Deputy Greg Yackel, Sheriff’'s Ofice diver,?! along with his
dive team searched a retention pond in Debary, Florida, and

recovered four baseball bats. (V32, R2570, 2571, 2573).

2 Deputy Yackel’'s dive team included Oficer Pat Casey, Captain
Pet ersohn, and Detective Proctor. (V32, R2571).
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Ser geant Brody Hughes, Sheriff’'s Ofice, executed a stop on
Cannon’s vehicle on August 7, 2004. (V32, R2580, 2581). Both
Cannon and Salas were transported to the Sheriff’'s Operations
Center. (V32, R2582).

| nvestigator Janes Day, Sheriff’'s Ofice, secured Cannon’s
Ford Expedition and had it towed to the sheriff’s evidence
conpound. (V32, R2584-85).

Kat hl een Rebholtz, forensic technician, FDLE, recovers
trace evidence fromitens of clothing and solid objects. (V32
R2587). Rebholtz examined or “swept” itens of clothing®
recovered from Cannon’s Expedition. (V32, R2592). She prepared
pharmaceutical folds from the debris scrapings. ((V32, R2593,
2595, State Exh. 55). She exam ned the four baseball bats and
found bat nunber 1, item “Ql,” contained hair, fibers, and solid
material. (V32, 2596, R2601). State ID “0O00 contained trace
material collected frombats “Q” and “@."” (V32, R2602).

Ted Berman, crine |aboratory analyst, FDLE, exam ned gl ass
fragnents () retrieved from State Exhibit 55. (V32, R2604,
2605, 2609, 2623). The @ fragnents matched a broken |anp found

in bedroom 2 of the Telford hone. (V32, R2623).

22 The clothing consisted of tw black T-shirts, a pair of
shorts, a pair of jeans, a pair of boxer briefs, a stocking cap,
one sock, and five shoes. (V32, R2592, 2624).
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Jenni e Ahern, FDLE senior crinme |aboratory analyst,
exam ned and conpared footwear inpressions with various sets of
shoes.?® A footwear inpression, located on a pay stub bel onging
to Erin Belanger and found underneath her body (V27, R1869,
State Exhibit 12) nmatched®® that of a Lugz left boot. (V33
R2670, 2677-78, 2679-80, State Exh. 40). The sanme Lugz |eft boot
as well as a Lugz right boot, “nost |ikely” made inpressions on
a bed sheet (V27, R1887, State Exhibit 18) found in Belanger’s
bedroom (V33, R2693). A shoe inpression left on the front door
of the Telford home, “could have” been nade by the right Lugz
boot (V31, R2399-2401, State Exhibit 40; V33, R2705). Al other
footwear was elimnated as being responsible for the shoe
i npression on the front door. (V33, R2709). Footwear i npressions
found on playing cards located in the Telford hone “could have”
been made by the Lugz boots. (V33, R2710). In addition, State
Exhibit 41, the N ke athletic shoes, (V31, R2403-05) “could
have” left a shoe inpression found on another playing card.
(V33, R2712). State Exhibit 30, a poster board of still photos

from 7-El even, showed Victorino wearing Lugz boots. (See, V30

23 phern received two pair of shoes plus one right and one left
one, in submssion 4; 37 pair, plus tw right and three |eft
shoes in subm ssion 15; and 12 biofoam test inpressions of 12
shoes in subm ssion 33. (V33, R2678).

24 Ahern explained the various levels of identifying/ mtching
inpressions: elimnate, simlar, could have, nost |ikely, and
identification. (V33, R2725).

21



R2347). Ahern conpared all of the boots collected with the shoe
i npressions. (V33, R2733).

Emly Booth Varan, FDLE crine |aboratory analyst, prepared
DNA profiles from known standards fromall six victins and a DNA
profile from known standards from Victorino.?® (V34, R2777-78,
State Exh. 72). Varan perforned various types®® of DNA testing on
the Lugz boots. (V34, R2784). Testing revealed Victorino wore of
the boots. (V34, R2786, 2790). Further DNA testing reveal ed
Bel anger’s, Vega's, Roman’s, and Gonzal ez’ blood on the boots.
(V34, R2792, 2794, 2797, 2798, 2802, 2804). Varan exam ned four
basebal | bats.?’ (V34, R2807). Gonzal ez “could be” a contributor
to the blood located on bat QL. (V34, R2810, 2812). Bel anger
Roman and Gonzal ez could not be excluded as contributors of the
bl ood | ocated on bat @@.2%%® (V34, R2813, 2815, 2816-17). Bats @
and 4, found in water, did not reveal any blood stains. (V34,
R2, 2817-18, 2819, 2821, 2865). The water would have diluted any
potential bloods stains. (V34, R2821). DNA testing on the bl ood

| ocated on a knife blade matched Jonathon d eason. (V34, R2823,

% V34, R2744, 2765-67, State Exh. 66; 2768-69, State Exh. 67;
2769-70, State Exh. 68; 2771-72, State Exh. 69; 2773-74, State.
Exh. 70; 2775-76, State Exh. 71.

26 DNA tests perforned included wearer DNA testing. (V34, R2784).
2 Two of the four bats contained bl ood. (V34, R2865).

28 Bats QL and Q@ contai ned degraded DNA sanpl es. (V34, R2822).
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2824). A mxture containing the blood of Anthony Vega and
Roberto CGonzal ez was found on the knife blade. (V34, R2824). A
kni fe blade handle contained a m xture of DNA that belonged to
Ant hony Vega, Jonathon d eason, and Roberto Gonzalez. (V34,
R2824, 2826). State Exhibit 4, blue and white N ke tennis shoes,
“snmelled really clean” as if “they had been through the wash,”
and contained no “wearer” DNA (V34, R2826, 2828-29, 2861).
However, the Nike shoes did contain DNA on the tongue®® of the
shoe that matched Anthony Vega. (V34, R2869, 2831). Mchelle
Nat han could not be excluded as a potential contributor. (V34,
R2834, 2835-36). The bottom of one of the N ke shoes contained
the DNA of Roberto Gonzal ez. (V34, R2835-36). Mtochondrial DNA
was performed® on a hair sanple retrieved from one of the bats.
(V34, R2838). The hair sanple matched the DNA of Mchelle
Nat han. (V35, R2888).

Megan Cl enent, LabCorp enpl oyee, received known DNA sanpl es
from the victinms and defendants. (V35 R2875, 2886). LabCorp
tested a shoelace, State Exhibit 43, (V34, R2837-38) which
contained a mxture of mtochondrial DNA of co-defendant Jerone

Hunter and victi m Roberto Gonzal ez. (V35, R2891, 2892, 2902).

29 Ms. Varan opined that blood was on the tongue of the shoe,
even though the shoes appeared to have been washed, because
shoes “float” to the top in a washing nmachine, as the nachine
agitates. Therefore, the blood stains, although diluted, were
not subjected to the soap in the water. (V34, R2862).

%0 L abCorp conducted the nitochondrial DNA analysis. (V34, R2838).
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M randa Torres, an acquai ntance of M chael Salas and Robert
Cannon, was a nei ghbor of Troy Victorino and Jerone Hunter for a
short tinme. (V35, R2920). In the sumrer of 2004, Victorino told
her he had noved into a friend s house, *“Josh’s grandparents,”
on Providence Boulevard. (V35 R2923-24). Victorino and Hunter
told her about their belongings being stolen by “Erin.” “They
were upset and mad.” (V35, R2924). At mdnight, August 5, 2004,
Torres saw the defendants near her house. (V35 R2924-25).
Cannon told her, “[We have to handle sonething real quick.”
(V35, R2929). A few minutes later, Torres noticed that Cannon’s
vehicle was gone as were Victorino and his friends. (V35
R2930). The next afternoon, August 6, Salas, Hunter and Cannon
came to her hone to see her brother. (V35, R2931, 2937, 2938).
Torres did not see the defendants again. (V35 R2932).

Dr. Thomas  Beaver, medi cal exam ner, performed the
autopsies on the six victims. (V36, R2976, 2981).

The first autopsy was perfornmed on Anthony Vega. (V36, R
2981). Vega's injuries consisted of blunt force traunma and sharp
force injury. (V36, R2986). Vega's face was “all contusion” with
an extensive amunt of bruising. He had incised wounds on his
neck. H's face was defornmed where the boney structure had been
fractured. (V36, R3000, 3002). A laceration on his scalp was
caused by an wunidentifiable blunt instrument. (V36, R3004,

3007). There were contusions on his shoulder and left knee,
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consistent with being dragged. (V36, R3004, 3013). Vega had
def ensi ve wounds on the back of his left hand. (V36, R3005-06).
Hs skull was defornmed and fragnented. (V36, R3007-08). A
significant amount of blood located in the soft tissue areas of
the head and skull indicated the injuries occurred before death.
(Vv36, R3009). A forceful blow to the face caused Vega's skull to
fracture - - bone fragnents |acerated his brain, and there was a
fracture at the base of the skull. (V36, R3010-11). The head
injuries were consistent with being made by a baseball bat.
(Vv36, R3012). The sharp force injuries to the neck were
postnmortem (V36, R3000). Anthony Vega's death was caused by
blunt force trauma to the head. (V36, R3011).

Jonat hon G eason had fractures to his face. There were
contusions down the |left side of his head to his neck. Hs face
was deformed. (V36, R3017, 3022). Contusions fromthe right side
of his face stretched dowward into his neck. (V36, R3017).
There was a cylindrical contusion on his chest and another on
his arm (V36, R3018, 3020). The wdth of the contusions
i ndicated the weapon was consistent with a baseball bat. (V36,
R3018, 3028). There were two stab wounds to his chest, and three
stab wounds to his abdonmen were inflicted postnortem (V36,
R3020). deason’s skull was fractured. (V36, R3021). There were
defensive injuries on his hands and arnms. (V36, R3023-24, 3025).

There were nunerous blows to deason's head, neck, and face.
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(V36, R3027-28). Geason died as a result of a basilar skull
fracture caused by blunt force trauma. (V36, R3026, 3028).

Roberto Gonzal ez had |arge contusions on the right side of
his face and chest. H's skull was deforned and fractured. (V36
R3042, 3044). There were a nunber of stab wounds in the chest
area and abdonen. (V36, R3042). Sone of the stab wounds were
postnortem (V36, R3043). There were | acerations and contusions
on the scalp. Sonme of his teeth were missing and his jaw was
fractured. (V36, R3043). His injuries were consistent with being
hit by a baseball bat. There were multiple blows to Gonzal ez’
head. (V36, R3045). There were huge gaps between the pieces of
bones in his skull. Fragnents of bone penetrated his brain and
cranial cavity. (V36, R3046). The whole front portion of
Gonzal ez’ skull was caved in along with fractures to the base of
the skull. (V36, R3047). It was not possible to renove CGonzal ez’
brain intact, as it was “so lacerated ... it’s ... fragnents of
tissue.” (V36, R3047). CGonzalez died as a result of blunt force
trauma to the head. (V36, R3048).

M chell e Nathan had two sharp force injuries to her neck.
She had cylindrical contusions on her breast, right shoul der,
and arm There was no injury to her face or to the sides of her
head. (V36, R048-49, 3054). She had an abrasion on her knee
(V36, R3055). There were a nunber of l|acerations to the back of

her head, “gaping wounds.” These injuries, made while she was
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alive, were consistent with a baseball bat. (V36, R3055). There
were defensive wounds on her hands and wists. (V36, R3056).
| nci sed and stab wounds on her neck vere inflicted postnortem
(V36, R3057). Nathan died as a result of blunt force trauma to
t he head. (V36, R3058).

Franci sco Roman had a contusion and deformty to the right
side of his head. He had a fractured skull. (V36, R3059, 3062-
63, 3064). These injuries were inflicted while he was still
alive. (V36, R3064). There was a defensive wound to Roman’s |eft
hand. (VvV36, R3065). There were sharp force injuries which
i ncluded incised wounds to his neck and a series of stab wounds
to his chest. The stab wounds to his chest were inflicted
post nortem (Vv36, R3063) . An i nci sed wound, inflicted
postnmortem cut across Roman’s neck, through the jugular vein
and carotid arteries. (V36, R3063-64). Bone fragnents penetrated
his brain. Roman had a basilar skull fracture. Blunt force
trauma to the head was the cause of death. (V36, R3066).

The final autopsy was performed on Erin Bel anger.3!' (V36,
R3066). There were nunmerous injuries to her face and head. Her
skull was deforned and her teeth were mssing. Blunt force
injuries were inflicted while she was alive. (V36, R3069). Bl ood

seeped into her eyes as a result of the blows to her skull.

3. Dr. Beaver testified, “W cleaned the body (Belanger’s) up
considerably.” (V36, R3068).
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(V36, R3070). There was a stab wound to her chest. (V36, R3070).
An incised wound to her neck, inflicted postnortem cut through
the jugular vein and trachea. (V36, R3070-71). There was trauma
to her genitalia. Belanger had lacerations in the wall of her
vagina into the abdomnal cavity. “Al the way through the
vagina and into the peritoneal cavity.” There were |acerations
to the ligaments and tissues attached to the fenale organs.
(V36, R3071-72). These injures were “like an inpaled-type
injury. It would be sonmething inserted into the vagina, driven
with force to tear through the wall of the vagina and into the
peritoneal <cavity.” Portions of Belanger’s brain protruded
through the lacerations in her skull. There were sone injuries
to her hands. (V36, R3073). Al of Belanger’'s injuries were
consistent with being inflicted by a baseball bat. (V36, R3072,
3074). Dr. Beaver could only renove Belanger’s brain in pieces
due to the severity of her injuries. (V36, R3074).

Dr. Beaver could not determine a tinme interval between the
blunt force trauma wounds and the infliction of stab/incised
wounds. (V36, R3078). Most, but not all, of the stab wounds were
inflicted post nortem (V36, R3082). Dr. Beaver concluded all of
the victinms suffered pre-nortem painful injuries consistent
with being inflicted by a baseball bat. The injuries to their

heads were the causes of death. (V36, R3090-3093).
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Mchelle Carter and Brandon G aham worked together at
Little Caesar’s Pizza in 2005. (V36, R3111). G aham told her he
had know edge about the nurders in this case. (V36, R3113,
3115). Carter testified, “It was |ike boasting, |ike bragging.”
(V36, R3113). Graham told Carter he would kill her if she told
anybody. (V36, R3113). Graham told Carter to “watch her back.”
(V36, R3114).

Troy Victorino testified on his own behalf and denied any
i nvol venent in the nurders. (V37, R3315).

Jerone Hunter testified that he and M chael Salas were high
school friends. (V38, R3343-44). Hunter net Robert Cannon and
Troy Victorino one nonth prior to the murders. (V38, R3344-45).
Hunter was friends with the “Abi twins,” Abi Mand Abi G (V38,
R3346). After Hunter was forced to nove out of his famly’s
honme, he nmoved in wth Victorino. (V38, R3347-48). After
Victorino and Hunter were evicted, they noved into Norma Reidy’s
Provi dence Boul evard home. Josh Spencer assured them they had
Reidy’s permssion. (V38, R3351). Victorino, Hunter, Spencer,
and Brandon Sheets stayed at the hone for a week. (V38, R3351-
52). Hunter, Victorino, and Nicole Kogut3 discovered their
personal itenms were missing. (V38, R3352). Victorino and Hunter
stayed with friends for one night, and then noved to the

Mel endez’ honme on Fort Smith Boul evard. (V38, R3353).

%2 Kogut was not living in the hone. (V38, R3352).
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Abi M informed Hunter that his brother, Abi G and
Francisco Roman were involved wth Hunter and Victorino's
mssing itens from the Providence hone. (V38, R3356). Hunter
assunmed Josh Spencer had |ied about having perm ssion to stay at
the Providence hone. Hunter was angry about Abi G s invol venent.
(V38, R3405-06).

Hunter first saw bats the night he and the others went to
the park to fight the other group. (V38, R3357). Salas showed
Hunter Robert Cannon’s gun when Hunter got into Cannon’s
vehicle. (V38, R3358). After the other group did not show at the
park, Victorino returned to the Fort Smth home. (V38, R3359).
Soon after, the other group drove by, and a chase ensued. Cannon
gave Victorino the gun. (V38, R3360-61). Victorino shot one
bullet at the other car. (V38, R3361; 3407). Shortly thereafter,
Hunter and Victorino returned to the Fort Smth home. (V38,
R3361). Victorino was angry, playing with the gun. (V38, R3362-
63; 3429). Hunter believed Victorino was angry at him and m ght
harm his famly. (V38, R3408; 3429-30).

The next day, August 5, 2004, Cannon, Salas, and G aham
cane to the Fort Smth hone and discussed getting Victorino's
and Hunter's itens returned. Victorino did not say anything
about a plan to kill the Telford hone residents nor did he
explain the layout of the Telford hone. (V38, R3365; 3408-09;

3308-09). Victorino asked them if they would help him get his
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bel ongi ngs, including two “Xboxes” and a “Ganecube” from the
Telford hone. They all agreed. (V38, R3367; 3405; 3409). They

did not watch a novie called, Wnderland. (V38, R3365).

At approximtely 11:00 p.m on August 5, Victorino, Hunter,
Cannon, and Salas stopped at a 7-Eleven and then proceeded to
Papa Joe’s bar. (V38, R3373; 3432). Victorino said “he wanted to
go up there and show his face.” They waited for himfor fifteen
m nutes. (V38, R3371). They returned to the Fort Smth house for
Victorino to get a hooded sweater. (V38, R3372-73). They drove
to the Pennington Street area (where Victorino fornerly I|ived)
to steal a car. After an unsuccessful attenpt, the four
proceeded to the Telford Lane hone. Hunter, Salas, and Cannon
were all wearing masks. (V38, R3374). Victorino told Cannon to
park around the corner. Victorino peeked in the w ndows to see
where the victinms were |ocated. (V38, R3412-13). Wth one kick,
Victorino kicked the front door open. (V38, R, 3375; 3388-89).
Hunter entered, followed by Salas, Cannon, and Victorino. (V38,
R3375; 3426). Victorino went into the naster bedroom alone.
(Vv38, R3377, 3389; 3433). Hunter saw Jonathon d eason sitting in
the recliner. He hit deason repeatedly with a baseball bat,
“probably a dozen [or] less” tinmes. (V38, R3376; 3390-91; 3396;
3414; 3426). Hunter thought deason was |lying and knew where
their personal itenms were. (V38, R3394). deason was trying to

get up. (V38, R3398). Victorino, <cane out of the nmaster
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bedroom ** and hit deason on the back of his head with a bat.
(V38, R3376-77; 3394; 3433). deason did not nove again. (V40,
R3398). Hunter said, “[j]Just the expression on [d eason’s] face
was |like - - i ke he | ost expression ...” Hunter knew G eason
and Nat han. (V38, R3377). Hunter did not hit any of the victins
in the head. (V38, R3378).

M chael Sal as chased Roberto Gonzalez into a back bedroom
and hit him in the head. (V38, R3378; 3414). Gonzales was
screaming he did not live there. (V38, R3415). Victorino told
Hunter to “go help the others.” (V38, R3399). Hunter found
Robert Cannon in a back bedroom Cannon and Anthony Vega were
“swinging at each other.” Hunter hit Anthony Vega on his
shoul der. Vega dropped a stick he had been using agai nst Cannon.
(Vv38, R3379; 3416). Victorino entered and he and Vega spoke in
Spani sh. (V38, R3416). Vega's “eyes just got kind of wde. Troy
pushed nme and Cannon out of the way and he started hitting the
guy.” (V38, R3417). Salas called, “Yo, cone help nme” from
Gonzal es’ room (V38, R3417-18). Cannon joi ned Sal as and hel ped
beat Gonzales with his bat. (V38, R3418). Hunter renmi ned where
he was, looking in the closet for his belongings. (V38, R3419).
Hunter did not see Mchelle Nathan in another bedroom hiding

near a closet. (V38, R3419). Victorino “was going through the

3 Victorino was the only one of the four defendants that went
into the master bedroom (V38, R3377, 3378).

32



house.” (V38, R3433). A short tine l|ater, Cannon, Salas, and
Hunter exited the home. Hunter went back inside |ooking for
Victorino. (V38, R3380). Victorino and Hunter exited the hone.
The four left. Victorino said he “needed to go back.” (V38,
R3381). They returned and Victorino got out of the vehicle. He
had a bat and Salas’ swtchblade knife. Victorino was in the
house for a few mnutes while the others remai ned outside. (V38,
R3382; 3419-20). Victorino exited, wiping blood off the knife
wWth his sweatshirt. He gave the knife to Salas and told him
“Iwipe it off real good, clean it real good.” (V38, R3383;
3440). Hunter did not use the knife at all. He did not stab or
beat M chelle Nathan. (V38, R3422; 3434). He did not stab or
slit anyone's throat. (V38, R3435).

Hunter and Victorino returned to the Fort Smith honme where
Hunter washed his clothes and his blue and white Nike shoes.*
(V38, R3403; 3436). He was arrested the next day.3® (V38, R3383;
3394).

M chael Salas, living with Robert Cannon in August 2004,
met Troy Victorino for the first time on July 31. (V38, R3443,

3446). Sal as knew Hunter in high school. (V38, R3446). On July

34 Hunter said the 10 % size Ni ke sneakers and shoel aces (State
exhibits 41, 42, 43) collected at Hunter’'s and Victorino s hone
were not his. (V38, R3385, 3404).

3° At the tinme of his arrest, Hunter was wearing size 9 % shoes.
(Vv38, R3384).
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31, Salas, along wth Cannon, Hunter, Victorino and sone
friends, drove to the Telford Lane honme to retrieve personal
items. (V38, R3449-50). Salas did not have any itens stolen nor
did he keep any at the Providence address. (V38, R3452). Sal as
did not enter the honme on July 31. The girls stornmed in and out
of the house. (V38, R3454, 3455-56). Francisco Ronman stepped
outside with a baseball bat. (V38, R3456). Roman told the girls

“to get out of ny house, | don’t want no problens.” Roman call ed
pol i ce. (Vv38, R3457, 3458) . They all left in Cannon’s
Expedition. (V38, R3458). A few nights later, Salas and Cannon
had an altercation at the l|local skating rink. (V38, R3462-65).
Fol l owi ng that, Salas, Cannon, Hunter and Victorino went to the
| ocal park to fight the group that beat Cannon and Sal as. (V38,
R3477-78). The other group never showed. Salas and Cannon
dropped Victorino and Hunter off at the Fort Smth hone. (V38,
R3482). Shortly thereafter, the other group drove by. Sal as,
Hunter, Victorino and Cannon drove after them Victorino fired a
shot at the other car. (V38, R3482-83; 3595-96). As the other
group got away, Victorino and Hunter returned hone. (V38,
R3484). Victorino called Salas and Cannon to borrow Cannon’s
gun. Over Sal as’ objection, Salas and Cannon brought the gun to

Hunter. (V38, R3485-86; V39, 3606-07). The gun was returned to

Cannon on August 5. (V39, R3492).
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On the afternoon of August 5, Salas, Cannon, and G aham
went to Victorino's and Hunter’s honme. Victorino told the others
he wanted his itens returned from the Providence house. (V39,
R3492-93; 3567). Victorino nentioned a novie where “people storm
the house and beat the people inside the house with poles.”
(V39, R3493; 3567). Victorino said, “[I]f | have a group of
niggas, |I’'ll do that.” (V39, R3568). Cannon and Salas agreed to
help Victorino. Salas believed Victorino was threatening him
(V39, R3608). Graham “hesitated a little bit” but agreed. (V39,
R3495).3% The five men went |ooking for bullets for Cannon’s gun.
(V39, R3498; 3572). Wen Victorino was not around, Brandon
Graham told Salas he did not want to go with the others to the
Telford honme. (V39, R3498-99). G aham went to Kris Craddock’s
house. (V39, R3500; 3574).

On the evening of August 5, 2004, Salas and Cannon picked
up Victorino and Hunter. Salas said, “Jerone, he was all
excited. M. Victorino, he was a lot nore angry, excited.” (V39,
R3505). Prior to going to Papa Joe’'s bar, the four nmen proceeded
to the Providence Boulevard honme and broke in. (V39, R3560;
3577; 3579). Victorino said he wanted to retrieve sone itens.
Victorino Kkicked the door in; Salas, Hunter, Cannon and

Victorino entered. (V39, R3561-62). The four proceeded to Papa

% At this point, Victorino nentioned he had to go see his
probation officer in the afternoon. (V39, R3497).
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Joe’s bar around mdnight. “Troy said he had to make an
appearance.” (V39, R3507-08; 3562).

After stopping by the bar, they returned to the Fort Smth
home for Victorino to get a sweater. Victorino was wearing his
Lugz boots. (V39, R3508-09; 3580). The four tried to steal a car
where Victorino's fornmer hone was |ocated. (V39, R3509). After
an unsuccessful attenpt, Salas, Victorino, Hunter, and Cannon
drove to the Telford hone. (V39, R3511-12).

Victorino directed Cannon to park the vehicle around the
corner. As the four exited the vehicle, Victorino gave them a
basebal | bat.3" Victorino was “mad.” He told the others, “Wen I
come out, nobody is going to be survivors.” (V39, R3513; 3568;
3583). The four walked to the Telford house. Victorino went to
t he back of the house. (V39, R3585-87). He returned and told the
others there were tw people sitting in the living room
Victorino cut the screen on the | ocked door and propped it open.
(V39, R3515). He directed where they all should go. (V39,
R3612). He told Hunter “to get the dude sitting in the
recliner.” Victorino was going into the first roomon the right-
hand side. He told Cannon to go to the back bedroomon the |eft-
hand side. Salas and Cannon told Victorino they did not want to

go through with this plan. (V39, R3515; 3570). Victorino told

3" sal as said Cannon’s friends, “Tito” and “Josh” put the bats in
t he back of the vehicle. (V39, R3628).
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them “[1]f you leave you're just |ike these people.” Salas
believed Victorino was threatening him (V39, R3516; 3570).
Victorino counted to three and kicked the door in. (V39, R3517).
Victorino was wearing the Lugz boots. (V39, R3518). Victorino
entered first and went directly into the naster bedroom Hunter,
behind Victorino, was followed by Salas and Cannon. As Sal as
entered, “l see Jerone swinging.” Victorino told Salas to go to
the back bedroom (V39, R3518-19). Wile Hunter was hitting
d eason with the baseball bat, Gonzales ran to the back bedroom
(V39, R3519-20). Salas went to the back bedroom Gonzal es cane
out of the dark and grabbed Salas around his waist. (V39,
R3521). CGonzales was telling Salas he did not live there. Salas
said, “[Okay, |I'm not going to do nothing, let ne go.” (V39,

R3522). Sal as swung the bat and hit Gonzales in the back. Cannon
assisted Salas and also hit Gonzales in the back and shoul ders
with his bat. (V39, R3522-23). Gonzales released Sal as. Sal as
hit Gonzales on the arm and his side. (V39, R3523-24). onzal es
“was basically trying to back up, putting his hands up ”

Salas hit himin the leg. Gonzales ran to a corner and squatted
down. (V39, R3524) . Salas and Cannon |eft the bedroom

Victorino, walking toward them told Cannon, “[G o, leave ... go
back to the car.” Salas saw d eason “already knocked out.”

Hunter asked Salas if he killed CGonzales. Salas told him “I’'m

not killing anybody.” Hunter went back into the bedroom and
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starting hitting Gonzales in the head. (V39, R3524-25). Hunter
“started hitting him and hitting him and he wouldn't stop.”
Salas told Hunter to stop. Hunter told him “[H e s not dead, I
got to kill him” Salas said Hunter struck Gonzal es “around 20

to 30" tines, nmore than | can count.” (V39, R3525-26).
Victorino called to Salas from the naster bedroom Salas saw
Franci sco Roman on the bed. “I didn't know if he was dead or
knocked out, but he’'s on the bed.” (V39, R3526). Victorino was
hol ding Bel anger by her left foot, “[h]Jolding the bat in his
right hand. She’s hal fway off the bed. He tells ne, watch what |
do to this bitch. That’'s when | turn and | eave the house.” (V39,
R35126-27). Salas did not know if Belanger and Ronman were dead
or alive at that point. (V39, R3527; 3628). He saw Hunter grab a
knife off the counter and put it to deason’s neck. Salas did
not know if he slit deason’s throat. (V39, R3528). Salas exited
the house and got in the Expedition with Cannon. Salas did not
know there were six people in the house. (V39, R3528). He wanted
to |l eave but Cannon said they had to wait for Victorino. (V39,
R3530). When Hunter joined thema few mnutes later, Hunter told
them he found a girl in the closet. (V39, R3531). Hunter said
she (Mchelle Nathan) cried, “please don't kill ne, please don't

kill ne. Hunter told her, “too late, bitch.” She screaned as

he stabbed her in the chest. He hit her repeatedly in the head,
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“again and again.” (V39, R3532).°® Hunter went back into the
house. Shortly thereafter, Victorino and Hunter joined them
Victorino put a box full of items in the back of Cannon's
vehicle. (V39, R3533). As they left the scene, Hunter told
Victorino he saw him kick open a door, and saw Vega drop a
stick. Hunter saw Victorino hit Vega. Victorino told the other
three that he stuck his bat into both Bel anger and Roman. (V39,
R3533). Salas did not see anyone being stabbed or cut. After
| eaving the Telford honme, Hunter said he stabbed M chell e Nathan
and hit her. Victorino asked, “Did you do what | said?” Hunter
said he did. (V39, R3554). Wthin a few seconds, Victorino said
they needed to go back, he had left his fingerprints. (V39,
R3533). Victorino entered the honme, returning with a plastic bag
covered in blood. Victorino had blood on his shirt and shoes.
(V39, R3534). He directed Cannon to drive to an apartnent
conplex in Debary. Hunter told themto take off their shirts and
pants. Salas said he had no blood on his clothing. Hunter was
wearing a bluish-black shirt, shorts, and blue and white N kes

sneakers. Salas identified State Exhibit 41 as the sneakers

% During his interview with police, Salas told detectives Nathan
was hiding under blankets in the closet. Hunter had gotten a
knife from the kitchen which he used to stab Nathan. (V39,
R3617) .

39



Hunter was wearing that night. (V39, R3535).3° Victorino cleaned
up at a water spigot. He gave Salas a blue bandana and told him
to wipe the four bats clean and throw theminto the woods. (V39,
R3536-37; 3621; 3626). Victorino directed them to a |ocal Wl-
mart. He had credit cards he had taken from the Telford hone.
Victorino told Salas to go inside with him Victorino went to an
ATM machine while Salas went to the bathroom (V39, R3537-38).
Victorino and Salas went to the video gane section. Victorino
told Salas to “[Watch Cannon - - I don't think he trusted
him” (V39, R3538). After they left the Telford hone, Victorino
told Salas and Cannon, “You all two keep your nouth shut. You
call the man on nme and |'m going to take you out of the gane.”
(Vv39, R3538; 3600-01). As the four left Wal-Mirt, Hunter and
Victorino joked about killing Belanger’s dog. (V39, R3539).
Cannon and Salas dropped off Victorino and Hunter Dbefore
returning hone. (V39, R3539).

Sal as said he and Cannon did not kill anyone at the Telford
home. (V39, R3553; 3628). Salas did not hit anybody in the head
nor did he help the others kill anybody. (V39, R3555; 3599).

In the afternoon of August 6, Salas, Victorino, Hunter, and
Cannon drove to Sanford for Victorino “to get rid of some stuff”

from the Telford hone. (V39, R3543). The follow ng day, August

% \Wen Hunter got into the vehicle after the nmurders, he
commented on the blood he saw on the laces and tongue of his
sneakers. (V39, R3621).
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7, Salas and Cannon attenpted to drive by Victorino's hone. The
street was bl ocked off, police tape surrounded the house. (V39,
R3546). Later that night, Salas and Cannon were arrested. (V39,
R3547) .

At booking, Salas said he did not know how he got caught.
(V39, R3549). He told the booking officer he was not responsible
for what happened. (V39, R3551).

On July 25, 2006, Hunter was found guilty of: Count | -
Conspiracy to Conmt Aggravated Battery, Mirder, Arned Burglary
of a Dwelling, and Tanpering wi th Physical Evidence; Counts 11
through VI — First Degree Preneditated Mirder and First Degree
Fel ony Murder (all six victins); *° Count X — abuse of a dead
human body (Roberto Gonzal ez); Count Xl - abuse of a dead human
body ( deason); Count XIl - abuse of a dead human body (Anthony
Vega); and Count X1l — Arnmed Burglary of a Dwelling with a
Weapon. (V42, R4021-22).

The penalty phase took place July 27-31, 2006. The State
called ten witnesses. Famly nenbers and friends read statenents
to the jury. (V43, R4067-70; 4070-78, 4080-81; 4081-83; R4083-
89; 4089-92; 4092-94; 4099-4105; 4108-09; 4110-12).

Dr. Alan Berns, MD., specializes in forensic psychiatry.

(v46, R4597). Dr. Berns conducted an evaluation of Hunter. He

“ The victins were: Erin Belanger; Francisco Roman; Jonathon
G eason; Roberto Gonzal ez; M chell e Nat han, and Anthony Vega.
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reviewed nedical and school records, police records, and
interviewed famly nenbers. (V46, R4601-02). Medical records of
Hunter’s father indicated a diagnosis of paranoid schizophreni a.
Medi cal records for his nother indicated depression, suicidal
and hom cidal tendencies. Dr. Berns opined that Hunter’s nother
may have been a schizophrenic. (V46, R4604). There was a
significant history of mental illness in Hunter’'s famly. (V46,
R4603- 05) .

Dr. Berns determ ned Hunter suffers from depression and has
a history of substance and al cohol abuse. (V46, R4606). Hunter
was “cooperative. H's speech was goal-directed, relevant, and
coherent. He denied experiencing any hallucinations and
del usi onal thoughts.” (V46, R4606). He was not depressed during
the evaluation. (V46, R4607). His nenory for recent events was
intact although he had difficulty with imrediate recall. (V46,
R4607) .

After evaluating Hunter for a second tinme on April 8, 2006,
Dr. Berns concluded it was “very likely” Hunter suffers from
schi zophreni a. (V46, R4607-08). Schizophrenia can inpair inmpulse
control. It can cause frontal |obe damage. Dr. Berns believes
schi zophrenia runs in famlies. (V46, R4609-10). Not al
schi zophrenics are violent. (V46, R4611). Hunter told Dr. M ngs
he has been hearing voices throughout his life. (V46, R4612).

Hunter is “happy when he hears the voice of his deceased twn
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brother; it sort of gives himconfort.” (V46, R4612). He is not
provoked to violence from these voices. (V46, R4619). There was
no indication Hunter was faking schizophrenia. (V46, R4613).
Schi zophrenia is treatable with nedication, and, therapy. (V46,
R4613) . Dr. Berns concluded Hunter suffers from paranoid
schi zophreni a. (V46, R4614).

Hunter told Dr. Berns he snoked marijuana the night of the
murders. He admitted hitting the victine with a baseball bat.
(Vv46, R4620, 4622). He told Dr. Berns he saw a girl hiding in
the closet and that he wal ked away. (V46, R4623). Hunter denied
sl ashing Nathan's throat. R4623). Hunter is not insane and knows
right fromwong. (V46, R4624).

Joshua Bl anton, corrections officer, Volusia County jail,
said Hunter had not presented any sort of disciplinary problem
whil e incarcerated. (V46, R4625-26).

Annette Washington, Hunter’s nother, testified she suffered
physi cal and nmental abuse from Hunter’s father. Although Hunter
was not subjected to abuse, he saw his nother being abused. He
was very young at the tinme. (V47, R4632, 4633).

Washi ngton noticed Hunter started talking to hinself when
he was four years old. (V47, R4637). He was not violent wth
anyone. (V47, R4639). Washington had rules that her children
were to abide by. (Vv47, R4641). Hunter was involved in sports

and art. (V47, R4642). The famly was very involved in church.
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(V47, R4645). Hunter was told to nove out in July 2004 since “he
wasn’t going to abide by the rules.” (V47, R4647).

Elisha Hunter, Jerone’s older Dbrother, recalled Jerone
talking to his deceased twin when he was a teenager. (V47,
R4649-50, 4651). Their step-father, Dan Washington was a strict
di sciplinarian. (V47, R4653).

Johnny Lee Bow es, Hunter’s aunt, said Elisha Wshi ngton,
Sr. (Hunter’s father) was violent with Hunter’s nother. (V47,
R4658-59) . He beat her all the time when Hunter was young.
(V47, R4659). Hunter “comrunicated” with his deceased brother.
(VA7, R4663).

O etha Danmes, Hunter’s godnother, said Hunter was “a very
peculiar young man.” (V47, R4669; 4671). Hunter was very
protective of his nother. (V47, R4672). Although Hunter’s nother
was physically abused by his father, Hunter was not. (V47,
R4673). Hunter was a sensitive young man. He was very nusical.
(VA7, R4674).

Dr. Eric Mngs, Ph.D., a neuropsychol ogist, conducted an
eval uation of Jerone Hunter.*' (V47, R4675; 4680). Hunter was
cooperative, al t hough he had difficulty organizing hi s
responses. (V47, R4685). Hunter admtted to a history of

depression as well as hearing voices. Mngs, said, “He appeared

“Dr. Mngs met with Hunter on nine separate occasions. (VA47,
R4682) .

44



to be generally a relatively bright individual ..." (V47,
R4685). Dr. Mngs admnistered a variety of neuropsychol ogical
tests which included the WAIS 1I1Il; Wchsler Mnory Scale III;
measures of dexterity; MWI (Mnnesota Miltiphasic Personality
I nventory); and a malingering test. Hunter’'s full scale 1Q was
91, the lower end of the average range. (V47, R4687-88).
Hunter’s performance on the Test of Menory and Mlingering was
“flaw ess.” (V47, R4690). However, Dr. Mngs concluded Hunter
was in the early stages of schizophrenia. (V47, R4694-95).
Al t hough Hunter appeared to be of average intelligence, he had
difficulty expressing hinself and appeared confused. (V47,
R4698) .

Annette Washington told Dr. Mngs that Hunter’s father was
“extrenely violent, abusive, and a very strange individual.”
(var, R4702) . Hunter’s father had been diagnosed as a
schi zophrenic. (Vv47, R4705). Dr. Mngs testified that when a
parent is a schizophrenic, ®“it significantly increases the
i kelihood of a schizophrenic condition in an offspring.” (V47,
R4704). Hunter’'s nother used to tell himhe was “strange.” (V47,
R47009) .

Dr. Mngs said Hunter “rationally knows right from wong.”
(va7, RA714). Further, nost schizophrenics who are adequately

treated do not have problens with the law. (V47, R4715).
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Initially, Dr. Mngs believed Hunter was not conpetent to
proceed with his trial. (V47, R4718). Al though he was able to
understand the I|egal concepts, he was unable to effectively
comuni cate with his attorneys. (V47, R4718-19). However, the
court deened Hunter conpetent. (V47, R4718). Hunter did not tell
Dr. Mngs the details regarding the nurders. (V47, R4722).

Dr. Ruben @ur, Ph.D., neuropsychologist, testified via
video conference. (V48, R4826-27). Dr. Gur reviewed Hunter’s
medical, famly, and educational history. In addition, he
adm ni stered neuropsychol ogi cal testing which generated a
conmputer “behavioral inmage” of Hunter’s brain. (V48, R4832-33,
Def. Exh. 3). Dr. @r concluded Hunter suffers from a
“schi zophrenifornt disorder that is not yet “full blown.” (V48,
R4850). Hunter exhibits both negative synptons and positive
synptons of schizophrenia. Schizophrenia has five major negative
synptons and four major positive synptoms. (V48, R4851-52). O
t he negative synptons, Hunter exhibits the follow ng: enotions
in an inappropriate fashion; lack of evolution, the ability to
plan or have a purpose in life; and, a deficit in olfactory
functioning, the ability to snell. (V48, R4852). Positive
synptons include: hallucinations, delusions, bizarre behavior,
and t hought di sorder. O these, Hunter exhibits hallucinations
and delusions. (V48, RA4852-53). As a results of the clinical

interview and a consultation with Dr. Mngs, Dr. Qur suggested
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further testing which included structural and functional
neur oi magi ng. (Vv48, R4853). An MRl and a PET scan were conducted
on Hunter. (V48, R4856). Hunter’s MR results indicated a
“smaller than normal” brain and “[a] brain that we see in
i ndi viduals who suffer from schizophrenia.” (V48, 4860; 4861).
The PET scans results showed 23 of 35 regions of Hunter’s brain
had “abnormal netabolism” (V48, R4861-62). Dr. Gur concl uded
that Hunter suffers from brain damage in the area that controls
i npul ses and actions. (V48, R4868; 4649).

Dr. Gur said schizophrenics, on average, do not act
violently and are susceptible to the domnating influence of
anot her. (Vv48, RA4868; 4870).

Wth the exception of a few instances, Hunter followed the
rules in high school. (V48, R4877-78). Hunter was vague about
the details of the nmurders. (Vv48, R4880). Dr. Gur did not see
any indications that Hunter did not know right from wong. (V48,
R4881) .

Dr. Lawrence Holder, MD., has specialized in radiol ogy and
nucl ear nedicine for 38 years. (V48, RA4887; 4899). After

reviewing Hunter’'s PET scan and MI results, Dr. Holder
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concluded the PET scan and MRl were normal. (V48, R4909-10;
4912) .42

On August 1, 2006, the jury returned four recomrended
sentences of death by a vote of ten to two for the nurder of
G eason; a vote of nine to three for the nurder of Roberto
CGConzalez; a vote of ten to two for the nurder of Mchelle
Nat han; and a vote of nine to three for the nurder of Anthony
Vega. The jury recommended a life sentence for the murders of
Erin Bel anger and Franci sco Roman. (V49, R5059-61).

SUMVARY CF THE ARGUNMENT

The “primacy doctrine” does not supply a basis for this

Court to disregard its’ settled precedent. The denial of the
notions to suppress are supported by the evidence, are not
clearly erroneous, and should not be disturbed. Denial of the
notion for mstrial was not an abuse of discretion. The
i neffectiveness of counsel claim is not properly raised on
direct appeal. However, since Hunter has chosen this forum to
litigate this claim he should be barred fromrelitigating the
i neffectiveness of counsel issue in a collateral proceeding. The
verdict is supported by conpetent substantial evidence, and the

notion for judgnent of acquittal was properly denied. The deni al

of the notion to sever was not an abuse of discretion. The use

42 The PET scan cannot be used to detect of diagnose a
psychiatric disease such as schizophrenia (V48, R4901, 4911-
4925) .
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of the phrase “and/or” in the guilt stage jury instructions does
not constitute reversible error. Conpetent substantial evidence
supports the trial court’s finding of aggravating circunstances.
Hunter’s claim that this Court’s proportionality review is
“unconstitutional” was not preserved for review, and, in any
event, has no legal basis. Hunter’'s death sentence is not
“di sproportionate” to that of co-defendant Salas, who was | ess
cul pable than Hunter. The “lethal injection” clains are not
preserved for review, and, in any event, are foreclosed by
bi nding precedent. The Ring v. Arizona claim is foreclosed by
settl ed pr ecedent . The “cunul ati ve error” claim IS
insufficiently briefed, and, in any event, there is no error to
“cunul ate.”
ARGUVENT

. THE “ PRI MACY DOCTRI NE” CLAI M

On pages 22-23 of his brief, Hunter argues that this Court

should apply the “doctrine of primacy to this case.” This claim
does not present any ground for relief, but rather is an
unsupported claim that this Court should ignore not only the
various statutory provisions which require conformance wth
Federal constitutional law but also case law that has been

settled for many years for Hunter’s perceived benefit. There is

no basi s for di st urbi ng this Court’s death penal ty
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jurisprudence, nor is there any basis on which to ignore
precedent in deciding this case. This Court should decide the
claims raised in Hunter’s bDbrief in accord wth settled
precedent.

1. THE DENIAL OF THE MOTION TO
SUPPRESS STATEMENTS CLAI M

On pages 24-27 of his brief, Hunter argues that his
statenments to law enforcenent should have been suppressed.
Whet her a defendant is “in custody” for Mranda purposes is a
m xed question of |aw and fact which is reviewed de novo. United
States v. Watt, 179 F.3d 532, 535 (7'" Cir. 1999): United States
v. Fernandez-Ventura, 132 F.3d 844, 846 (1% Cir. 1998), citing
Thonpson v. Keohane, 516 U. S. 99, 100-102 (1995). A trial
court’s order on a notion to suppress cones to the appellate
court clothed with a presunption of correctness, and a revi ew ng
court must interpret the evidence and reasonable inferences and
deductions derived therefrom in the manner nost favorable to
sustaining the trial court’s ruling. San Mrtin v. State, 717
So. 2d 462 (Fla. 1998). The trial <court’s ruling on the
voluntariness of a confession should not be disturbed unless it
is clearly erroneous. Escobar v. State, 699 So. 2d 988, 993-994

(Fla. 1997); Davis v. State, 594 So. 2d 264, 266 (Fla. 1992).
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While Hunter does not acknowl edge it, the trial

entered a lengthy order denying the notion to suppress.

trial

court hel d:

The fundanental question presented in this case
i nvol ves whether or not the defendant was in custody
at the tinme of the statenent or adm ssions. In order
to make that determ nation, it is the court’s
responsibility to examne, weigh and consider the
totality of the circunstances. Connor v. State, 803
So. 2d 598 (2001) A determ nation of whether soneone is
in custody is a mxed question of law and fact. The
test is whether a reasonable person would believe his
freedom of action was curtailed to a degree associ ated
wth an arrest. Ramrez v. State, 739 So.2d 568 (1999)
Ram rez, Id., outlines four factors for the court to
consider in its evaluation of that question. Those
factors are (1) the mnner in which the police
sumoned the person for questioning, (2) the purpose,
pl ace and manner of interrogation, (3) the extent to
which a person is confronted with evidence of his
guilt, and (4) whether the person was infornmed that he
was free to | eave the place of questioning.

Addressing the four factors it is wthout question
that M. Hunter was invited to give a voluntary
statenment. The testinony of the case manager and the
detectives coupled with the testinony of Eunice Vega
clearly indicate there is no dispute that he was asked
to voluntarily conme to the police station for
guestioning. At the beginning of the statenent,
| nvestigators Seynour and Horzepa indicated they were
with the major case unit and then advised M. Hunter
as foll ows:

First of all, I want to tell you | appreciate you
coming in. It is a voluntary statenent. Ckay? Any tine
you want to stop talking to us, you want to get up,
you want to | eave, you' ve got the right to do so. You
understand that? You' re not here under arrest. You're
not here - - you know, Ilike | said it 1is al
vol untary. Ckay?

On Page 2 M. Hunter acknow edged the vol untari ness of
the statenent. Wien the interview got nore conplicated
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at page 65, Investigator Seynour at line 21 told M.
Hunter that he could go honme and they would give hima
ride. Based on the findings of fact that this court
has made, it is clear that M. Hunter was asked to
cone to the Qperations Center as a voluntary statenent
so that he could provide information as a w tness and
not as a suspect in the case.

The second consideration is the purpose, place and
manner of i nterrogation. The pur pose of t he
interrogation appeared from the words used by the
investigators was to find out what M. Hunter Kknew
about M. Victorino and his involvenent rather than
any involvenent of M. Hunter. Wen they reviewed the
timeline and M. Hunter’s explanation corresponded
closely to that of M. Victorino, the officers becane
suspi ci ous. Nonetheless the purpose of the interview
was information gathering rather than any effort to
use a voluntary statenent as a subterfuge to seek
adm ssions. The place of the interview was the
Operations Center. Wile the Operations Center is sone
di stance from Deltona, it is apparent that the police
wanted to take advantage of the audio and video
recording equipnment so that all of the information
coul d be preserved. That appears to be a good practice
and allows the court to see actually what happened and
whet her actual intimdation or coercion is used.

The third question is the manner of interrogation. In
this case two officers in an interview room had a
conversation with M. Hunter. The first hour or so
seens benign although he was confronted wth
inconsistencies in his statenent and warnings by the
of ficers concer ni ng consequences of not bei ng
forthright. There was concern that the defendant on
page 92, was told that he was, “about the dunbest
young man | have ever net.” He reports that hurt his
feelings but at that point in time nost of the
informati on had been given. There was only one other
guestion asked before he was given his Mranda
warnings so it would be hard to understand how that
statenment could have elicited involuntary infornmation.

The next consideration is the extent to which a person
is confronted with evidence of his guilt. There is no
guestion in this case that M. Hunter was confronted
wWith inconsistencies in his statenment and suggestions
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t hat he was involved in these nurders. Those
suggestions canme about only after his explanation of
where he had been which led investigators to believe
he knew nore about the case than he was sharing wth
them Wile they were firmwith himthey didn't rant
or rave, they didn't place thenselves in close
proximty to him they didn't deprive him of sleep or
a chance to take a break or have liquids and there is
a conplete absence of any other conduct that is any
nore substantial than firmess in the conservati on.

The last factor is whether the person is inforned
whether that he was free to leave the place of
questioning. That issue has been discussed thoroughly
and there is no question that he had the right to
| eave. He never exercised the right and never declined
to answer the voluntary statements. |In fact he
continued to answer questions after he was given his
Mranda rights and advised that he had a right to
counsel .

Applying the facts to the law in this case, it is
clear that the defense team raises appropriate
concerns in its notion. On its face the defendant was
put into a patrol car and led into a secure conpound
where he spent several hours being interrogated by
seasoned and experienced officers. The defense team
originally t hought t hat t he I nvestigators had
i nformati on about M. Hunter that apparently they did
not have. H's defense team seened to think that he was
the focus of the investigation and should have been
M randi zed at the begi nning of the conversation rather

than later. In point of fact many of those concerns
have dissipated in that they are unsupported by the
evidence that was presented to the court at the tine
of the hearing. In reviewng the four factors set
forth in Ramrez, it is clear to the court that the

def endant was asked to voluntarily cone to the police
station to answer sonme questions. He voluntarily went

and further testified to his [awers question that he
woul d have gone with his own transportation had that

been available. It is apparent it was intended to be a
voluntary statenent. It is apparent fromthe review of

the tapes and the transcript as well as the
information presented that the purpose of t he
interview was to learn about M. Victorino and not

necessarily about M. Hunter. The place selected was
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(Vv7,

done

the Sheriffs Ofice so that the interview could be
recorded and taped. The interrogation was quite ci Vi
during the early stages when the investigators were in
the information gathering phase. It became a firner
interview when it becane apparent that M. Hunter was
not being honest with the officers and may have
information that he wasn't revealing or, for that
matter, may have been involved. There is no question
that he was confronted with sone evidence but that was
not a feature of the interview The confrontation
about him being the dunbest young man they had seen
took place wvirtually at the sane time he was
M randi zed. Only one question preceded the Mranda
warnings so it appears to the court that that feature
is not a factor in this analysis and again there is no
doubt on the facts of this case that it was a
vol untary statenent.

The court finds the defendant’s entire statement to be
free and voluntary. The court having considered the
facts in this case, having made appropriate findings
based on the presentation and the weighing of the
evidence and the credibility of the parties, having
heard from the defendant, having wei ghed hi s
credibility and being otherwise fully advised in the
prem ses, the <court has concluded that the facts
applied to the appropriate law in this case require
that the notion be denied.

R1259-1263) .

Those findings are presunptively correct, and Hunter

has

nothing to denonstrate that they are clearly erroneous.

There is no basis for relief.

evi dence sei zed by | aw enforcenent

Li ke

Whet her a search is by valid consent is a factual issue that

[11. THE SUPPRESSI ON OF PHYSI CAL EVI DENCE

On pages 27-29 of his brief, Hunter argues that physica

shoul d have been suppressed.

the previous claim this issue is wholly fact-bound.
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reviewed by the appellate courts for clear error. Davis V.

State, 594 So. 2d 264, 266 (Fla. 1992); United States v. Zapata
180 F.3d 1237, 1240 (11th Cr. 1999).

What Hunter has omitted from his brief is that the search
at issue was conducted pursuant to consent obtained from the
hommeowner.*® The trial court, in denying the notion to suppress,
made the follow ng findings:

On August 7, 2004, Raf ael Mel endez executed a
voluntary consent to search giving the police
permssion to search the prem ses. The court’s
understanding is that Henry Melendez and Rafae
Mel endez were the owners or joint occupants of the
property located at 1001 Fort Smith Boulevard in
Deltona and that M. Hunter and M. Victorino were
guests in their home, having stayed there between one
day and one week by stipulation and at |east severa
days by testinony. The next day an application for a
search warrant was presented to Judge Foxman and a
search warrant was issued. Thereafter a search of the
prem ses was done which discovered the shoes and
shoel aces. There is no evidence that the consent had
ever been w t hdrawn.

The parties suggest that because the search warrant
superseded the consent that sonehow the police did not
have authority to perform the search pursuant to the
consent. There is no evidence that indicates that the
police could not and in fact did not search the
prem ses pursuant to both the authority of the
governnent warrant and the authority of the homeowner.
In Hcks v. State, 852 So.2d 954 (Fla. 5th DCA 2003),
the questioned search was done pursuant to the
homeowner who gave his permssion for the officer to
enter and search the entire residence ...

In this case, there was no evidence that the brown

% The search warrant was apparently obtained shortly
t hereafter.
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shoes acted as a container for any property | ocated
therein and according to the evidence the shoes were
open and obvious to a casual exam ner wal ki ng through
the house with the permssion of the honeowner who
owned the house and which involved a search in a
common areas available to anyone who lived in the
house. The sane is true of the shoelaces that had been
placed in a laundry basket next to or in the vicinity
of the washer and dryer. Following the logic of the
Hi cks case, discovery of that information seens to
have been appropriately done pursuant to a search of
t he house pursuant to the consent and therefore would
not be subject to being suppressed as any violation of
an expectation of privacy, once the consent is given.

There is no question that the homeowner has the right
to consent to have his hone searched ... This court,
therefore, finds that while the parties argue that
there was sone defect in the consent that required a

search warrant, it appears to the court that there is
no evidence of any such defect. Wth or wthout the
search warrant, it appears that the search was or

coul d have been conducted pursuant to the consent and

the defendant did not have standing to challenge the

consensual search, especially involving the discovery

of items that were open, obvious and in plain view

while occupying a conmon area of the household

available to all who lived and stayed there, that
being the laundry room area.
(V7, R1290-91).

Hunter has not chall enged those findings, and, because that
is so, has conceded the validity of search pursuant to consent.
Wthout conceding that there is any defect in the search
warrant, the State suggests that Hunter has abandoned the
consent issue, and that that conponent of +the search 1is
di spositive of the denial of the notion to suppress.

W t hout conceding that discussion of the warrant itself is

necessary to disposition of this claim the true facts are that
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the trial court also entered lengthy findings regarding the
sufficiency of the search warrant. While Hunter clains that the
i nvesti gat or who executed the search warrant af fi davit
m srepresented various matters, the true facts are that the
trial court expressly rejected that claim (Vv7, R1295) .
Li kewi se, there is no deficiency in the warrant for the reasons
stated by the trial court. See, supra.

V. THE M STRIAL CLAIM

On pages 29-30 of his brief, Hunter clains that the tria
court should have declared a mstrial when co-defendant Cannon
(who had already entered a guilty plea) “refused to be cross-
examned.” A trial court’s ruling on a notion for mstrial is
subject to the abuse of discretion standard of review Goodw n
v. State, 751 So. 2d 537, 546 (Fla. 1999); Thomas v. State, 748
So. 2d 970, 980 (Fla. 1999); Ham lton v. State, 703 So. 2d 1038,
1041 (Fla. 1997). The trial court did not abuse its discretion
when it denied Hunter’s notion.

Cannon’s testinony was extrenely brief, and amunted to
little nmore than the statenent that Hunter, Cannon, Victorino
and Salas entered the house where the nurders took place and
that all were arnmed wth baseball bats. (V28, R1954). That
testinmony is entirely consistent with Hunter’s confession, and

is far less detailed than that confession. (V32, R2523-33; V38,
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R3374-3441). Assuming for the sake of argunment that there was
some error, that error was harm ess beyond a reasonabl e doubt.
State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

Further, Hunter did not attenpt to cross exam ne Cannon,
and never noved for a mistrial based upon Cannon’s clained
refusal to testify. Wiatever claim Hunter may have had, it is
not preserved for review because there was no tinely objection.

To the extent that Hunter clains that the State “knew that
Cannon would refuse to testify, that suggestion is rebutted by
the findings of the trial court when that issue was addressed
below in response to argunent by one of the co-defendants. (V
30, R2240-41). Finally, to the extent that Hunter’s suggests
that the trial court should have granted a mstrial sua sponte,
nothing that took place rose to the level of requiring a
mstrial, and, had the trial court followed that course of
action, double jeopardy might well have barred a retrial.
Granting a mstrial is a drastic step, and the trial court did
not abuse its discretion in not taking it. There is no basis for
relief.

V. THE | NEFFECTI VENESS OF COUNSEL CLAI M

On pages 30-34 of his brief, Hunter argues that his tria
counsel were ineffective for not noving to strike the testinony
of co-defendant Cannon. |Ineffectiveness of counsel clains are

normally cognizable only in post-conviction relief proceedings,
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for the fundanental reason that the testinmony of trial counsel
is usually needed in order to reach a fair resolution of such
claims. Lawence v. State/MDonough, 32 Fla. L. Wekly S699
(Fla. Nov. 1, 2007); Stewart v. Crosby, 880 So. 2d 529, 532
(Fla. 2004); CGore v. State, 784 So. 2d 418, 437-438 (Fla. 2001);
McMul len v. State, 876 So. 2d 589, 590 (Fla. 5th DCA 2004); See
al so, United States v. Al maguer, 2007 U. S. App. LEXIS 20105, 14-
15 (5th GCr. 2007); United States v. Geer, 440 F.3d 1267, 1272
(11th CGr. 2006). Wthout knowing the thought processes of
Hunter’'s attorneys, it is sinply inpossible to determ ne what
strategic and tactical reasons were involved in the decision not
to cross-exanm ne Cannon. In any event, Hunter was not prejudiced
by Cannon’s testinony — the sane matters that Cannon testified
about came before the jury in far greater detail through
Hunter’s own confession.

To the extent that Hunter clainms that there are other
instances of ineffectiveness of counsel to be found in the other
clainms raised on appeal, for the reasons set out in the argunent
with respect to each claim +there is no basis for relief.
Finally, Hunter has chosen to raise his ineffectiveness of
counsel clainms on direct appeal. Wile that is not the nost
efficient forum for such clains, it is the one Hunter has
chosen. Because that is so, and because he has presunmably raised

such ineffectiveness clains as he deens appropriate, he 1is
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procedurally barred from relitigating those ineffectiveness
claims in a post-conviction relief notion. Likewse, he is
procedurally barred fromlitigating additional specifications of
i neffectiveness of counsel in a subsequent npotion because those
clains could have been but were not raised on direct appeal.

Vl. THE DENI AL OF THE MOTI ON
FOR JUDGVENT OF ACQUI TTAL CLAI M

On page 35 of his brief, Hunter argues that his notion for
j udgnment of acquittal should have been granted. The standard of
review for the denial of a notion for judgnent of acquittal is
whether the wverdict s supported by conpetent substantial
evidence. Crunp v. State, 622 So. 2d 963, 971 (Fla. 1993)
(question of whether evidence fails to exclude any reasonable
hypot hesis of innocence is for jury to determine, and if there
is substantial, conpetent evidence to support jury verdict,
verdict will not be reversed on appeal); Tibbs v. State, 397 So.
2d 1120 (Fla. 1981), aff’'d, 457 U S 31 (1982) (concern on
appeal must be whether, after all conflicts in the evidence and
all reasonable inferences therefrom have been resolved in favor
of the wverdict on appeal, there is conpetent, substantial
evidence to support the verdict). Hunter cannot overcone the
evi dence supporting the verdict.

The evidence from trial is set out in detail in the

statenment of the facts, supra, and will not be repeated here
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For purposes of this claim it is sufficient to enphasize that
Hunter and his co-defendants discussed and planned the assault
on the Telford Lane house; that they arnmed thenselves wth
basebal |l bats and planned to obtain replacenent clothing; that
the front door to the Telford Lane house was kicked open,
revealing a shoeprint consistent with shoes owned by Victorino;
that Hunter entered the residence first, arnmed with a basebal
bat; that blood fromone of the victinms was found on the | ace of
Hunter’s shoe; that Hunter confessed to striking various victins
with a baseball bat; and that all six victins died as a result
of blunt force trauma to the head, inflicted wth an object
consistent with a baseball bat. That evidence is sufficient to
present a question for the jury, and, in light of the direct
evidence in the formof Hunter’s confession, takes this case out
of the nore defense-friendly circunstantial evidence standard of
review. The evidence is nore than sufficient to overcone a
notion for judgnent of acquittal, and that notion was properly
deni ed. There is no basis for relief.
VIl. THE DENI AL OF THE MOTI ON TO SEVER
On pages 36-37 of his brief, Hunter argues that the tria

court should have severed Hunter’s case from the co-defendants
cases. The denial or granting of a notion for severance is
reviewed for an abuse of discretion. Fotopoulos v. State, 608

So. 2d 784, 790 (Fla. 1992) (granting a severance is largely a
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matter within the trial court’s discretion); Crossley v. State,
596 So. 2d 447, 450 (Fla. 1992) (noting that standard of review
for cases involving the consolidation or severance of charges is
one of abuse of discretion); Bateson v. State, 761 So. 2d 1165,
1169 (Fla. 4'" DCA 2000) (noting that denial of a notion for
severance is reviewed for abuse of discretion).

In denying the notion to sever, the trial court nmade
detail ed findings:

Florida Rules of Crimnal Procedure, Rule 3.152,
provides for the severance of offenses and defendants.
I n particular, subsection (b) deals with severance of
defendants and provides in subsection (1) that on
notion of the State or defendant, the court shal
order a severance of defendants and separate trials
(a) before trial on a showing that the order is
necessary to protect the defendant’s right to a speedy
trial, or IS appropriate to pronot e a fair
determination of qguilt or innocence of one or nore
def endant s (enphasi s added).

For separate offenses to be tried together, they nust

be <connected in a “significant way.” Stephens v.
State, 863 So.2d 436. This case clearly presents a
casual link between the offenses as required by EIlis

v. State, 622 So.2d 991 (Fla. 1993), and satisfies
Florida Rules of Crimnal Procedure, Rule 3.150(a).
Clearly these offenses are “connected acts or
transactions” since they allegedly occurred within a
singl e episode. Spencer v. State, 645 So.2d 377 (Fla.
1994). Factors relevant to this finding involve (1)
tenporal and geographi cal association with crines; (2)
the nature of the crinmes; (3) that the crines involve
the same victim and (4) the manner in which the
crinmes were commtted. See Domis v. State, 755 So.2d
683 (4th DCA 1999). This court finds these defendants
and counts have been properly joined.

In this particular case the State has recognized the
defendant’s right of confrontation in that the State's
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Response to Defendant’s Mtion to Sever Trial
indicates that it wll not offer the witten, video,
audi o, transcribed or telephonic intercepted versions
of the statenment specifically objected to by each of
the defendants in their notions to sever. The State

goes on to point out that it wll offer direct
testinmony by the persons who received the statenents
in such a way that the witnesses will not offer any

testinony directly or by inference in reference to any
co-defendant. Attached to the State’'s Response was the
detail of what essentially is a redactation of what
the State intends to offer as to M. Cannon, M.
Hunter, and M. Salas. There was no redactation as to
any statements nmade by M. Victorino which the State
asserts it could not do based on the fact that M.
Victorino has denied any participation in the case.

The State’'s proposition is that it can acconplish the
goal of redacting or editing any statenents mnade by
the defendants for purposes of adm ssions against
interests at time of trial by presenting the evidence
through the actual guestioners that this court
characterizes as an oral redactation that appears to
allow the presentation of information in nuch nore
abbreviated form and, therefore, in the formnuch |ess
likely to be confusing or harnful to any non-speaking
defendant in the sense that the jury is not left to
try to interpret the context of the nuch nore | engthy
statenments. This court concludes that the presentation
by the State allows the court to proceed with a joint
trial at which evidence of the statenents wll be
admtted after all references to the noving defendants
have been del eted, provided the court determ nes that
adm ssion of the evidence with deletions wll not
prejudice the defendant. By this conclusion the court
makes no evidentiary determ nation or determ nation as
to foundation which would have to take place in the
context of the trial. In other words the court is
maki ng no ruling that these statenents are adm ssi bl e,
that the prerequisites for adm ssion have been nade or
any indication as to how it wll rule but nerely
concludes that the presentation made by the State
allows the court to proceed as provided by Rule
3.152(b) (2)(B)

The State’s Response wth attachnments appears to
conply with Rule 3.152 which is designed to deal with
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Bruton issues. As pointed out in Richardson v. Marsh,
481 U.S. 200, 107 sS.Ct. 1702, 95 L.Bd.2d 176 (1987),
the court held “that the Confrontation C ause [was]
not violated by the adm ssion of the non-testif5ting
co-defendant’s confession wth a proper limting
instruction when, [as there] the confession s
redacted to elimnate not only the defendant’s nane
but any reference to his or her existence.” As a
result the Mditions to Sever based on statenents nade
by co-defendants’ inplication of other defendants is
deni ed.

The issue franmed above was not raised in those terns
but was expressed during the course of the hearing as
an additional ground or a ground incorporating the
ot hers which should be viewed in conbination with the
other reasons for the severance in regard to this
court’s det erm nati on. Thi s particul ar ground
incorporates the others in that the case could be
conplicated and Ilengthy in its duration. From a
practical standpoint there is surely some nunber of
defendants that mght support this argunment. However
since the hearing on the Mtions to Sever, one of the
def endants, Robert Canton, has pleaded qguilty to all
counts of the indictnent and the trial now involves
only three defendants. Cases wth three defendants
with nultiple counts are matters that are regularly
handled in Florida courts and do not seemto rise to
the | evel of due process concerns standing alone or in
conmbi nation with the other issues raised.

In Gordon v. State, 863 So.2d 1215, the court, dealing
with post-judgrment issue concluded that “where co-
defendants are tried together on a capital charge,
there being no ground for a severance of the guilt or

i nnocence phase of the trial, it is proper for the
court to proceed with a joint sentencing trial so that
the same jury that heard all of the guilt phase

evidence can consider and wigh the roles and
culpability of the defendants. Citing Maxwell v.
Vi nwright, 490 So.2d 927, the |anguage in that case
indicates that if the case is appropriate for a single
trial for nultiple defendants on nultiple charges, it
is nore appropriate that the same jury consider the
relative culpability as one of the features of the
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penalty phase in a single trial rather than in

multiple trials which appears to be the |aw governing

that issue. The court has, therefore, concluded that

Wi t hout a severance of the guilt-innocence phase, the

case should proceed to trial on all issues and if two

or nore of the defendant are found guilty of capital

murder the sentencing jury should hear those matters

in a single hearing.

(V4, R591-597).

Those findings denonstrate that there was no abuse of
di scretion, and there is no basis for relief.

To the extent that further discussion of this claim is
necessary, Hunter’s claimthat he “could not cross-exam ne Sal as
on what he said about the bats” is not supported by the record,
whi ch indicates that no testinony in the form of a statenent by
Sal as said anything about Hunter’s bat. (V32, R2544). Any claim
to the contrary is not borne out by the record. There is no
basis for relief.

VI, THE “AND/ OR’ JURY | NSTRUCTI ON CLAI M

On page 38 of his brief, Hunter clains that it was error to
use the phrase “and/or” between the nanes of the defendants in
the guilt stage jury instructions. Co-defendant Salas raised
this claim on appeal from his convictions, and the Fifth
District Court of Appeal rejected that claim and held that the
“verdicts reflect individualized analysis by the jury of the

charges agai nst each defendant,” and found harnm ess error. Sal as

v. State, 32 Fla. L. Wekly D2942 (Fla. 5th DCA Dec. 14, 2007).
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In earlier decisions, the Fifth D strict Court of Appeal, as
well as three other district courts, have held that fundanmenta
error cannot be found in the absence of an exam nation of all of
the facts and circunstances of the case. See, Garzon v. State,
939 So. 2d 278, 285 (Fla. 4th DCA 2006), rev. pending, Garzon v.
State, Case No. SC06-2235 (a proper approach to fundanental
error considers the jury instructions as a whole, in the context
of the case that was tried; a proper approach does not nitpick
at the instructions to manufacture a fundanental error that was
over|l ooked by the participants at trial); Zeno v. State, 922 So.
2d 431 (Fla. 2d DCA 2006) (a determi nation of whether these
instructions constituted fundanental error requires a full
review of the record on appeal - new appeal granted so appellate
counsel can present this issue); conpare, Harris v. State, 937
So. 2d 211 (Fla. 3d DCA 2006) (we conclude that the use of the
“and/ or” conjunction in the instruction to the jury resulted in
fundanental error based on the totality of the circunstances)
(enmphasi s supplied).

The reasoning of the Fifth District in Salas is correct,
and it follows the analysis that should be undertaken by this
Court in resolving this claim Under all of the facts and
circunstances  of this case, including the record, t he
instructions as a whole, the verdicts and the theory of

prosecution, reversible error did not occur. Salas v. State, 32
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Fla. L. Wekly D2942 (Fla. 5th DCA Dec. 14, 2007). To be
fundanental error, an erroneous jury instruction “nust reach
down into the validity of the trial itself to the extent that a
verdict of guilty could not have been obtained w thout the
assistance of the alleged error.” Garzon, 939 So.2d at 282,
guoting State v. Delva, 575 So. 2d 643 (Fla. 1991). The purpose
of the general rule prohibiting the use of the “and/or” |anguage
is to prevent one defendant from being inproperly convicted for
the crimnal conduct of another; if the purpose for the rule is
not served in a particular case, the rule may be inapplicable.
Tol bert v. State, 922 So. 2d 1013 (Fla. 2006). Under the facts
of this case, the evil sought to be avoided is sinply not
present, and, in light of the explicit instruction that the
charges and evidence agai nst each defendant mnust be separately
considered, there is no error here.

The determ nation of whether fundanental error occurred
requires that the and/or instructions be exam ned in the context
of the other jury instructions, the attorneys’ argunents and the
evidence in the case to decide whether the verdict of guilty
could not have been obtained wthout the assistance of the
all eged error. Garzon, 939 So. 2d 278. The Third District has
al so recognized that where there is a material distinction
between the cases of codefendants, a new trial need not be

granted because the error in giving a jury instruction with the
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“and/ or” conjunction can be harm ess error. Lloyd v. Crosby, 917
So. 2d 988 (Fla. 3d DCA 2005).

First, the State notes the differences in the verdicts for
the three defendants. This case is simlar to Tolbert, supra,
where the Fifth District found that when the codefendant is
acquitted of all charges, the jury cannot be mnmsled into
believing that the defendant can be held crimnally responsible
for the conduct of the codefendant. 1d. The Court stated that
“the illogic that emanates from application of the rule in such
a situation is readily apparent and | eads us to believe that the
rule does not apply in cases where the codefendant was
acquitted.” 1d. In this case, it is just as apparent that the
jury was not msled and carefully considered each charge
i ndi vi dual |y.

Sal as, Hunter and Victorino were all found guilty of both
first degree preneditated nmurder and first degree felony nurder
of all six victims. Al three were convicted of conspiracy, and
all three were convicted of arned burglary. Al three were
acquitted of abusing the dead body of Francisco Ronan.
Significantly, Victorino was found guilty of abusing the body of
Erin Belanger; Salas and Hunter were acquitted. Hunter was
convicted of the three counts of abusing the bodies of Roberto
Gonzal ez, Jonathon d eason and Anthony Vega; Sal as and Victorino

were acquitted of those counts. Victorino was convicted of
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cruelty to animals; Hunter and Salas were acquitted. Based on
these individualized verdicts, one need not speculate that the
jury may have inproperly convicted one codefendant for the
conduct of another. The verdicts |eave no doubt that the jury
was not msled in any way.

The sane charge was given on all counts, and it is clear
that the jury was able to distinguish between codefendants, just
as it was instructed to do:

Now, a separate crine is charged against each - Troy

Victorino and/or Jerone Hunter and/or Mchael Salas in

each count of the indictnent. Troy Victorino and/or

Jerone Hunter and/or Mchael Salas have been tried

toget her. However, the charges against each, and the

evi dence applicable to that person, nust be considered

separately. A finding of guilty or not guilty as to

one nust not affect your verdict as to any other of

t he crinmes charged.

(V41, R3966-67).%

In a case such as this, where individualized verdicts were
i ndeed returned, it would defy logic to find that the jury did
not follow this instruction, which it is presunmed to have done,
anyway. Carter v. Brown and WIIlianson Tobacco Corp., 778 So. 2d
932, 942 (Fla. 2000). As the Fourth District has noted, “jurors

are not potted plants.” Garzon, supra. Nor are they so easily

confused that they cannot follow this instruction, particularly

4 The Third District has held that this instruction does not
cure any defect. See, Dorsett v. MCray, 901 So. 2d 225 (Fla. 3d
DCA 2005); Harris v. State, 937 So. 2d 211 (Fla. 3d DCA 2006).
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when they received individual verdict forms for each of the
def endants, and rendered the verdicts accordingly.

Further, the jury was instructed on the principal theory,
whi ch can and should also be considered in determ ni ng whether
or not fundanmental error occurred. Garzon, supra. But see,
Davis v. State, 922 So. 2d 279 (Fla. 1st DCA 2006); Zeno V.
State, 910 So. 2d 394 (Fla. 2005). The principal instruction
given in this case utilized the “and/or” conjunction, but that
is exactly what the theory of principals neans -- a defendant is
liable for the crimnal acts of his codefendants. This was the
State’s theory when it argued in closing:

If you follow the law of principal and apply it,

and we believe it applies in this case, then it

doesn’'t matter who did what in what room so |long as

the intent was to commit the crinmes and there was sone

participation. In other words, they're all charged

with each and every crine, and, in fact, each crine of

the other, and we believe the evidence - the evidence

will show that it is supported.

(V21, R2137).

It is apparent that the jury did analyze what happened in
what room in relation to each defendant’s intent and |evel of
participation, because it acquitted Salas of counts eight
t hrough twelve and count fourteen (abuse of the dead bodies of
victinms Bel anger, Ronman, Gonzal ez, d eason and Vega, and cruelty

to animals), yet convicted Victorino of two of those counts and

Hunt er of four of those counts.
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Under the circunstances of this case, the use of the
“and/or” conjunction in the substantive jury instructions was
not reversible error. Viewed in the context of the entire tria
and theory of prosecution, with the giving of the principal and
i ndependent act I nstructions, and mul tiple def endant s
instruction, the individualized verdicts that were <clearly
consistent with the evidence, and the separate verdict forns,
any alleged error sinply did not go to the fairness or validity
of the entire trial. Even if this Court should determ ne that
the use of “and/or” was erroneous, any error was harnless
because it did not affect Hunter’s substantial rights.* Salas,
supra; Fla. Stat, § 924.33 (2007); Goodwin v. State, 751 So. 2d
537, 539 (Fla. 1999). As was the case with Salas, Hunter was
convicted based on his own actions, not those of his co-

def endant s.

I X.  THE VEI GH NG OF AGGRAVATI ON
AND M Tl GATI ON

On pages 39-42 of his brief, Hunter argues that the tria
court commtted error in concluding that the aggravating factors

out wei ghed the mtigation. Wether an aggravating factor exists

% Hunter never suggested an alternative jury instruction. Wile
not a bar to review, it is obvious from the charge conference
t hat the trial court attenpted to develop appropriate
instructions for the jury. Hunter never argued fundanental error
bel ow, and never proposed an instruction that would renove the
al | eged error.
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is a factual finding reviewed under the conpetent substanti al
evidence test. Wen reviewng aggravating factors on appeal,
this Court reiterated the standard of review, noting that it “is
not this Court’s function to reweigh the evidence to determ ne
whet her the State proved each aggravating circunstance beyond a
reasonabl e doubt — that is the trial court’s job. Rather, our
task on appeal is to review the record to determ ne whether the
trial court applied the right rule of law for each aggravating
circunstance and, if so, whether conpetent substantial evidence
supports its finding.” Alston v. State, 723 So. 2d 148, 160
(Fla. 1998), quoting WIllacy v. State, 696 So. 2d 693, 395
(Fla.), cert. denied, 522 U.S. 970 (1997). Finally, "’the weight
assigned to a mtigating circunstance is wthin the trial
court's discretion and subject to the abuse of discretion
standard.’” Blanco v. State, 706 So. 2d 7, 10 (Fla. 1997).” Coday
v. State, 946 So. 2d 988, 1000 (Fla. 2006). Against that
backdrop, there is no basis for relief in this case.
The Aggravating C rcunstances.

In its sentencing order, the trial court found the
foll ow ng aggravating circunstances:

A. AGGRAVATI NG FACTORS

1. Florida St at ut es, Section 921.141(5) (b): The

def endant has been previously convicted of another

capital felony or a felony involving the use or threat
of violence to a person.
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The defendant was convicted of six counts of first
degree capital murder which supports this aggravator
The nurders occurred over a relatively short period of
time all within the home located on Telford Lane in
Deltona, Florida. The exact tine of death and the
sequence of the deaths for each victim could not be
determined with precision but the court finds that all
si X murders were contenporaneous nurders, one with the
others, froma single episode.

Because all six nurders were committed in a single
epi sode the aggravating factor is applied to all six
victims. King v. State, 390 Sa.2d 315 (Fla. 1980),
cert. denied, 450 U. S 989,67 L.Ed.2d 825, 101 S. C.
1529 (1981). This aggravating circunstance can be
est abl i shed by cont enpor aneous and subsequent
convictions. Ruffin v. State, 397 So.2d 277 (Fla.)
cert. denied, 454 U S. 882, 70 L.Ed.2d 192, 102 S. C
368 (1980); King v. State. id.; Bidrich v. State, 346
So.2d 998 (Fla. 1997).

This aggravator has been proved beyond and to the
exclusion of a reasonable doubt. The court has given
this aggravator very substantial weight.

Florida Statutes, Section 932.141(5)(d); The crine for
which the defendant is to be sentenced was conmtted
whil e he was engaged in the comm ssion of the crine of
burgl ary.

In the verdict returned in this case, the jury found
the defendant guilty of six counts of first degree
murder as well as arnmed burglary of the property on
Telford Lane which led to the death of all six
victims. This aggravator has been established beyond
and to the exclusion of a reasonable doubt. Since the
defendant was convicted and sentenced to life in
prison for the felony, this court assigns noderate
wei ght to this aggravator

Florida Statutes, Section 921.141(5)(e): The crine for
which the defendant is to be sentenced was conmtted
for the purpose of avoiding or preventing a |aw ul
arrest.

The application of this aggravator divides victins
into two categories, law enforcenent officers and
everyone else. An attenpt to avoid arrest is not

73



present unless it is clearly shown that the dom nate
or only notive for the nurder was the elimnation of a
W tness. (enphasis supplied) Ubin v. State, 714 So.2d
411 (Ma. 1998); Consalvo v. State, 697 So.2d 805 (Fla.
1996); Robertson v. State, 611 So.2d 1228 (Fla. 1993).
The avoid arrest aggravator focuses on the notivation
for the crinmes. Stein v. State, 632 So.2d 1361 (Fla.
1994). The court pointed out in Consalvo v. State,
id., that “the evidence nust prove that the sole or
dom nate notive for the killing was to elimnate a
wi tness”, and “nere speculation on the part of the
State that the witness elimnation was the dom nate
nmotive behind a nmurder cannot support the avoid arrest
aggravator.” Proof of the intent to avoid arrest by
elimnating a witness nust be very strong. R ley v.
State, 366 So.2d 19 (Fla. 1978).

The indicia of the avoid arrest aggravator begins with
a discussion at the time of the agreement to commt
the nurders, earlier the same day, in which a
di scussion was had as to whether or not masks woul d be
needed. At that tine the intent to | eave no survivors
had been expressed and agreed to by all t he
participants. M. Hunter and his co-defendants had
visited the Telford Lane house earlier in the week

along with others at which tinme he made it clear that
he wanted the return of his personal property. He,
along with the co-defendants, were known to the
occupants of the house. After M. Victorino kicked in
the front door, each of the defendants entered the
house and nethodically killed all of the occupants of
the house. After leaving it is reported that M.
Victorino went back into the house with a sw tchbl ade
ostensibly to finish killing anybody that had survived
and it is reported that the knife was bl oody when he
rejoined his co-conspirators in the Ford Expedition.
There is no question that the State has established
that one of the notives for the nurders was the
elimnation of all wtnesses in the house which was
obvious from both the statements and conduct of all
def endant s.

The question as to M. Hunter then becones whether the
intent to avoid arrest was the domnate or only
notivation for the nurders of Mchelle Ann Nathan,
Ant hony Vega, A eason, and Roberto Gonzalez. The
facts of the case clearly reveal that there had been
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tension between M. Hunter and M. Victorino and Erin
Bel anger who was the granddaughter of the owner of the
house that Hunter and Victorino had illegally
occupi ed. She apparently had them renoved from that
structure and took possession of the itens of personal

property that were present at the tinme of their
eviction. M. Hunter and M. Victorino along with M.

Cannon, M. Salas, M. Gaham and others conducted
what woul d best be described as a raid on the Telford
Lane property earlier during the week of the nurders
in an effort to recover that property. There was an
additional incident where M. Victorino and Erin
Bel anger net and had a discussion about the recovery
of that personal property at the Telford Lane house.

As a result of these transactions, M. Victorino was
wel | known to Erin Belanger and the other occupants of

the house and by inplication M. Hunter’s identity
could be easily discovered. M. Hunter actually knew
M. deason from high school although there is sone
guestion as to whether he realized that at the tine of

the nmurders. He had seen G eason earlier that week and
presumably could be identified by M. deason. M.

Hunter also indicated he knew Mchelle Nathan from
hi gh school. Elimnation of wtnesses who know M.

Hunter, M. Victorino, M. Cannon and M. Salas
support the aggravator.

The analysis of this aggravator as to d eason
Roberto Manuel Gonzalez, Mchelle Ann Nathan and
Ant hony Vega is unlike the killing of Erin Bel anger
and Francisco Ayo Roman by M. Victorino which
appear ed driven by revenge, retaliation and
retribution. The deaths of G eason, Gonzal ez, Nathan
and Vega were part of an announced plan to avoid
arrest and the nmotive of M. Hunter in regard to the
deaths of d eason, Gonzalez, Nathan and Vega was
solely to avoid arrest which the State has proved
beyond and to the exclusion of a reasonabl e doubt.

As a result the court has concluded that the intent to
avoid arrest clearly was the notive and does fit into
the very narrow category requiring strong woof of the
“dom nate” or “only” notive for the nurders of the
decedents, { eason, Conzalez, Nathan and Vega. The
aggravat or has been proved beyond and to the excl usion
of a reasonable doubt as to the decedents, @ eason,
Gonzal ez, Nathan and Vega and w |l be given noderate
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wei ght .

4. Florida Statutes, Section 921.141(5)(h): The
capital felony was especially heinous, atrocious or
cruel .

In order to find the heinous, atrocious or cruel
aggravator, a two prong test nust be net. Although
cases involving instantaneous death are not generally
consi dered to be heinous, atrocious or cruel, Lews v.
State, 398 So.2d 432 (Fla. 1981); Kearse v. State, 662
So.2d 677 (Fla. 1996); Robertson v. State, 611 So.2d
1228 (Fla. 1993); Hart v. State, 615 So.2d 412 (Fla

1992), a conscienceless or pitiless and unnecessarily
torturous killing does establish t he hei nous,
atrocious or cruel aggravator. Richardson v. State

604 So.2d 1107 (Fla. 1992); Hartley v. State. 686 So.
2d 1315 (Fla. 1996). Post nortem injuries nust not be
consi der ed.

The attack on the occupants at the Telford Lane
property occurred in the early norning hours at a tine
when the occupants were sleeping or there was
otherwise very little activity. Erin Belanger and
Franci sco Roman, who were possessors of the property,
were together in bedroom 3 as denonstrated in State’s
Exhibit 5 along with her dachshund, George. 3 eason
and Anthony Vega were in the living room Mchelle
Nat han was in bedroom | and Roberto Gonzalez was in
bedroom 2. The attack was obviously planned to take
advantage of the early norning hours. The arrival of
the defendants was announced by a kick to the front
door which was strong enough to dislodge the front
door which had its. deadbolt in place.

It is obvious that with that type of force, all of the
occupants of the household would be able to hear the
entry of the defendants. O the ten people who were in
the house at the time, six are dead. M. Victorino
denies that he was present and M. Hunter, M. Salas
and M. Cannon all admt to being present but
obviously have self-interest in describing what
actually took place. There appeared to be reliable
reports that M. deason protested by saying that he
didn"t even live there. Mchelle Nathan, discovered
hiding in the bedroom closet of bedroom nunber 1,
begged for her life.
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The State presented a video record of the house
showing the position of the bodies taken before the
investigation began along wth still phot ogr aphs
depicting the sanme information. To even a casual
observer the crime scene was horrible. Throughout the
house furniture was in disarray, | anps  broken,
tel evi sions knocked down and pockets of bl ood had been
spl attered evidencing the mayhem that had occurred. In
some cases the blood splatter conpletely darkened a
wall or corner of the house and there is obviously
bl ood splatter that ended up landing on the ceiling
near sonme of the brutalization of the victins that
took place during the attack. it is obvious to the
court that all of the victins were alive and aware of
the attack as they were systematically kill ed.

An individual analysis appears to be appropriate for
each of the victinms concerning the cause of death and
an overall description of their injuries. Wile this
analysis deals only with victinms, deason, Gonzalez,
Nat han and Vega, the information regarding Belanger
and Roman is relevant since the injury and damages
occurred in parallel to the other victins.

Ant hony Vega: Exhibit 89 shows autopsy photographs
that were explained to the jury by Dr. Beaver, the
Medi cal Exam ner, concerning Anthony Vega. The doctor
described both blunt force injury and sharp force
injury. M. Vega had a bruised face and eyes as a
result of blunt force as well as a deforned face due
to fractured skull. He had knife wounds in the neck as
t hough he were slit which Dr. Beaver felt were post
nortem There is danage to the back of his skull and
obvi ous defensive wounds on his hands. Dr. Beaver
found bleeding into the brain. A fragnment of the skul

actually penetrated the brain indicating that he had
been hit with great force, the injuries having been
consistent with being struck by a netal baseball bat.
Dr. Beaver concluded that he died from blunt force
trauma with at least two blows to the head. Knife
wounds to the neck and apparently l|left knee and upper
extremty injuries were post nortem which the court
cannot consider for an evaluation of this aggravator.

W d eason: Dr. Beaver used the State’s Exhibit 90 to
describe the injuries to deason who was apparently
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seated in the living room chair at the tine of the
attack. He had a marked contusion on the left side of
his head down his neck and Dr. Beaver felt he had
suffered a blunt force trauna while he was alive. Re
had two stab wounds in the chest which were probably
post nortem and an injury to his arm and a |aceration
to the left side. Dr. Beaver felt that he sustained
blunt force trauma to the head and sharp force trauma
to the chest. He found defensive injuries on his hands
consistent with fending off an attack. Dr. Beaver felt
he had been bit at least three tinmes, mybe nore.
Cause of death was basil skull fracture which required
severe force. Again, for purposes of analyzing this
aggravator, the court has not considered the post
norteminjuries.

Roberto Manuel CGonzalez: Dr. Beaver used State’s
Exhibit 91 which consisted of a series of autopsy
phot ographs to explain the injuries to Roberto
Gonzalez. He had a contusion on the left side and
deformed head. Dr. Beaver described a contused chest
and stab wounds on his chest which Dr. Beaver felt
were post nortem and an extensive skull fracture with
a huge piece of the skull mssing as well as bruising
to his hands, another sign of defensive wounds. Dr.
Beaver described the cause of death as blunt force
trauma to the head being consistent with being hit
with a baseball bat. Dr. Beavers felt that the injury
he found would take a mininmum of three blows at | east
to the right side of the head because of the anount of
force needed to cause the damage to the skull and
injury to the brain. The cause of death was bl unt
force injury to the head. Again, for purposes of this
aggravator, the court wll not consider the post
norteminjuries.

M chelle Ann Nathan: Wile Mchelle Nathan had to
sharp force injuries to the neck as well as sone
clear, cylindrical inpressions on her body that were
consistent with inpressions of a baseball bat. She had
a bruise to the arm and shoul der al though her face was
not damaged. At the back of the head there were a
nunber of |acerations known as gapi ng wounds that were
consistent with being hit by a baseball bat. There
were three stab wounds that nmay have been post nortem
Dr. Beaver felt that the bat marks had been inflicted
while she was alive. The injury to her head woul d have
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taken three blows with the bat and he concl uded that
there was blunt force trauma to the head and brain.

Francisco Ayo Roman: Dr. Beaver used State’s Exhibit
93 to describe the injuries to Francisco Roman. The
injuries involved a |arge contusion on the right side
of the head and a deformty. There were neck stab
wounds and stab wounds to the left chest that Dr.
Beaver felt were post nortem The fracture of the
skull was inflicted when he was alive. A fragnment of
the skull caused at the tinme of the fracture was
depressed and projected into the brain. Dr. Beaver
again concluded that the cause of death was blunt
force trauma to the brain. M. Roman was al so m ssing
t eet h.

Erin Belanger: Dr. Beaver described Erin Belanger’s
injuries by a series of autopsy photos |abeled as
State’s Exhibit 94. She 1is described as having

multiple contusions to the face and skull wth
deformty of the skull. Mst of her teeth were absent.
Apparently the blow to the skull also caused a

perfusion of blood into the eye sockets which expl ains
apparent bruising in that area. There were sharp force
cuts on her neck and under her arm which appear to be
post nortem injuries. The doctor also described
forceful thrusting of a baseball bat into her vagina

area that caused penetrating injuries into her abdonen
and other female organs. The court presunmes that was
done post nortem Dr. Beavers described a gaping head
wound that was so severe that her brain was seeping
t hrough the skull fracture. There was also bruising to
her hands which is an indicator of defensive wounds.

It is apparent to the court that all of the victins
were aware of the attack because of the |oud and
forceful entry made through the front door. It is hard
to imagine the mayhem that followed. In the case of
each of the victins there is evidence that they fought
or were aware of the ongoing onslaught both because of
defensi ve wounds that the nedical examiner identified
as well as the fact that the injuries were so severe
that they could not have been acconplished by a single
blow to the head. Many of +the injuries required
multiple blows to cause the force necessary to
fracture the skull in the areas fractured. This attack
took place in a rather small series of roons and the
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crinme scene evidence tells even a much nore difficult
story. The victins were brutalized to the extent that
their blood was all over the house. It was on the
floor, it was on the walls, it was on the ceilings and
the bl ood had been exacted by the avengers with great
force and brutality. There were pleas from d eason
and M chel e Nathan asking that their |ives be spared.
Wth the force exerted and the swi nging of bats the
victinms, as long as they were conscious, were going
through a living hell. Two of the wvictinms, Erin
Bel anger and Franci sco Roman, lost nost of their teeth
in the attack. It is abundantly clear and the State
has established beyond and to the exclusion of
reasonabl e doubt that the nurders of all victinms were
hei nous, atrocious or cruel. The conduct of M. Hunter
was conscienceless and pitiless and clearly each of
the victinms, deason, Gonzal ez, Nathan and Vega died
as a result of an unnecessarily tortuous killing.

The State has established this aggravator by evidence
beyond and to the exclusion of reasonable doubt that
the capital nmurders of W d eason, Roberto Manuel
Gonzal ez, Mchelle Ann Nathan and Anthony Vega were
especially heinous, atrocious or cruel and very
subst anti al wei ght has been assigned to this
aggr avat or .

5. Florida Statutes, Section 921.141(5)(i): The
capital felony was a homcide and was conmtted in a
cold, calculated and preneditated manner w thout any
pretense of noral or |egal justification.

The law has established that in order to find cold,
cal cul ated and preneditated as an aggravator, it must
be established that (1) the nurder was the product of
a cool and calmreflection and not an act pronpted by
enotional frenzy, panic or a fit of rage, (2) the
def endant had a careful plan or prearranged design to

commt nurder before the killing, (3) the defendant
exhibited heightened preneditation, and (4) the
def endant had no pretense or | egal or nor al

justification. Jackson v. State, 648 So.2d 85 (Fla.
1994); Nelson v. State. 748 So.2d 237 (Fla. 1998). The
court finds that the nurders of W d eason, Roberto
Manuel Gonzalez, M chelle Ann Nathan and Ant hony Vega
were each conmitted in a cold, cal culated and
prenedi t at ed manner.
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M. Hunter nmet with M. Victorino, M. Salas, M.
Cannon and M. G aham at m dday before the nurders to
formul ate the murder plan. Each of the five young nen
agreed to participate in the nurders when asked by M.
Victorino in their group neeting. Apparently M.
Victorino had seen a novie titled “Wnderland” in
which a group of men went into a house and killed the
occupants with sticks or netal rods. M. Victorino
carefully described the process, outlined the |ayout
of the honme on Telford Lane in Deltona to the co-
conspirators and assigned each of them tasks. They
made arrangenents to neet later in the day. Later that
day, absent Graham they assenbled and tried to steal
a car to avoid detection but failed. They tried to
find anmunition for a handgun M. Cannon had acquired
but failed. They arranged for each of the four actual
partici pants, Hunter, Victorino, Salas and Cannon, to
be transported in M. Cannon’s Ford Expedition and
each selected a solid netal bat which they each in
turn took with themto Telford Lane as planned. At one
point there was a concern raised that there was an
infant in the house which caused reluctance for all
except M. Hunter who pledged to kill the child if
necessary. The plan was actually executed as it had
been pl anned.

M. Victorino kicked in the front door and the young
men took their assigned positions throughout the house
first disabling and then nmurdering the six victins by
using the netal bats, killing the six victinms, one hy
one. The plan required all occupants be killed so
there would be no wtnesses. The nurders were
performed in a cool, calm and reflective nmanner and
were not acts pronpted by enotional frenzy, panic or a
fit of rage. The nurders were also the result of a
careful plan or prearranged design to commt nurder
and the nmurder of these individuals neets the test of
a heightened l|evel of preneditation denonstrated by
the plan fornulation hours before the crinmes wth
substantial opportunity to reflect on the decision to
kill.

This aggravator also requires that the conduct be
Wi t hout any pretense of noral or l|legal justification.
The nurders appear to be revenge killings by M.
Hunter and M. Victorino for the loss of sone
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relatively insignificant personal property, thrill
killings or killings to elimnate w tnesses as agreed
in the overall plan. A pretense of |egal or noral
justification is “any colorable claim based at | east
partly on uncontroverted and believable factual
evidence or testinony that but for its inconpleteness,
woul d constitute an excuse, justification, or defense
as to homcide. Walls v. State, 641 So.2d 381 (Fla.
1994).

Viewng this evidence in the light nost favorable to
M. Hunter, retention of property would not constitute
an excuse, justification or defense to homcide. Hill
v. State, 688 So.2d 901 (Fla.), cert. denied, 522 U S
907, 118 S. . 265, 139 L.Ed. 191 (1997); Dougan V.
State, 595 So.2d 1 (Fla. 1992). The court finds that
there was no pretense of noral or legal justification
for these nmurders and, therefore, the aggravator has
been proven beyond and to the exclusion of reasonable
doubt. The court assigns great weight to this
aggravat or .

None of the other aggravating factors enunerated by
the statute is applicable to this case and no other is
considered by this court. Nothing except as indicated
in Paragraph A 1-5 above was consi dered an aggravator.
Victiminpact evidence was received during the penalty
phase but neither considered nor weighed in analyzing
the aggravating or mtigating factors.

( R1580- 1590) .
The Mtigating G rcunstances.
In its sentencing order, the trial court found the
followng in mtigation:
B. M Tl GATI NG FACTORS
1. Statutory Mtigating Factors.

a. Florida Statutes, Section 921.141(6)(g): Age of
the defendant at the tine of the crine.

The defendant was 18 years of age at the time of the
mur der s. I n addi tion, t he def endant present ed
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testimony of Dr. Eric Mngs, Dr. Rubin Gur and Dr.
Al l en Berns which suggested that in addition to his
age, M. Hunter was in the early stages of
schi zophreni a, perhaps even paranoid schizophrenia.
Their diagnosis and concl usi ons were based on the core
hi story of severe ment al I 1l ness, per haps
schi zophrenia, of M. Hunter’s father and at |east
some treatnent for nental problens on the part of his
nmot her. These factors suggest that M. Hunter was much
nore likely than others to have a nental defect or
di sease. Historically he had lost a twin brother as an
i nfant and apparently over his childhood had regularly
spoken to his twin as though that person was present
in his Ilife which was reliably established. The
doctors felt that he had inpaired judgnent and was
described fromtine to time as a loner. This mtigator
has been established and the court gives it sone
wei ght .

b. Florida Statutes, Section 921.141(6)(d): The
defendant was an acconplice in the capital felony
committed by another person and his or her
participation was relatively mnor.

The defendant was convicted of capital nurder in
regard to all six victins and a reconmmendation of
death has been nmade in regard to four. The defendant
actively participated in the conspiracy to commt the
nmurders, actively broke into and burglarized the
property and was convicted of abuse of a dead human
body in regard to G eason, Roberto Gonzal ez, and
Ant hony Vega. Al in all the defendant was found
guilty of 11 crines of the 14 crinmes charged including
the six first degree nurders.

It should be noted that the stature of M. Hunter is
relatively small conpared to the stature of M.
Victorino who is the person that fornulated and
orchestrated the crimes. M. Bunter stands 5 feet 6
inches tall and is described as having a weight of 136
pounds. M. Victorino stands six feet five inches and
described as having a weight of 275 pounds. M.
Victorino is at least twice as big as M. Hunter.
Despite the obvious contrast, it nonethel ess appears
that M. Hunter was an active and enthusiastic
participate in both the conspiracy to commt nurder
and the execution of the nurders. He was convicted of
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11 of the crines charged by the State as conpared to
M. Victorino's conviction for 10 crines charged. The
jury recomended that the court inpose a death
sentence in regard to four victins. It is obvious to
the court that M. Hunter was an active participant in
the capital felonies and played a major, not a mnor,
role in the episode at Telford Lane in Deltona,
Florida. As a result the court finds this mtigator
has not been established.

C. Florida Statutes, Section 921.141(6)(e): The
def endant acted wunder extrene duress or under the
substanti al dom nati on of another person.

The evidence of this mtigator involves an expert
anal ysis done by Dr. Allen Burns, Dr. Eric Mngs, and
Dr. Rubin Gut Bach of those experts relied upon a
hi story that suggested that M. Hunter’'s father was a
di agnosed schi zophrenic who was described technically,
as well as graphically by one of the |lay w tnesses, as
having serious nental health issues. Ms. Hunter also
has been treated for nental illness although somewhat
nondescri pt as to di agnosis.

The history presented during the course of the trial
indicated that M. Hunter had lost a twin sibling as
an infant and despite that fact regularly talked to
his dead twn over nost of his |life. He was descri bed
as a loner and was diagnosed by Dr. Burns as very
i kely having schizophrenia based on what he found to
be a thought disorder, hearing of voices by way of
conversations with his twn, grandiose thenmes and his
ot herwi se disorganized lifestyle. Dr. Burns described
the onset of schizophrenia as occurring in nost cases
between the ages of 18 and 25 and further described
the inpairnent of judgnent and inpulse control
associated with schizophrenia, especially when al cohol
or other chem cal substances are abused.

Dr. Eric Mngs spent a great deal of time with M.
Hunter and gathered a nuch broader band of history and
information. He agreed with that diagnosis and was the
source of the referral to Dr. Rubin Qur who is a
national |y renown neur o- psychol ogi st who IS a
prof essor at the University of Pennsylvania School of
Medi ci ne.
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Dr. CQur’s testing suggests a defect in the Ileft
frontal portion of the brain which effects verbal
menory, enotional elenents and the ability to eval uate
threatening circunstances. In doing that analysis, he
took into account the auditory hallucinations dealing
with M. Hunter’'s long term conversations with his
deceased twin and confirnmed that he had a condition,
which if not diagnosed as schizophrenia, was simlar
to the schizophrenia pattern. According to Dr. CQur,
M. Hunter suffers from a |loss of range of affect,
loss of ability to plan and set goals, and had an
abnormally small brain found in as few as one in ten
t housand people. Al of these features were suggestive
of a diagnosis of schi zophr eni a. Hs ultimte
di agnosis was sonme type of brain damge that was
consi st ent with schizophrenia and perhaps other
problenms that certainly could have been caused by a
head injury although there was no reliable evidence on
that issue. Dr. Qur felt that the PET (Position
Em ssion  Tonography) scan done for \Y/ge Hunt er
denmonstrated abnornalities and was of the opinion that
the PET scan confirmed his diagnosis. M. Hunter was
also diagnosed wth a Ilow average intelligence
quotient of approximately 91.

Buil ding on the diagnosis Dr. Qur felt that M. Hunter
suffered from inpulse control and essentially the
defective functioning of his frontal |obe which is the
part of the brain that has to do wth executive
functions. Hs theory was that the difficulty
associated with his own ability to perform executive
functions was so dimnished that he mght attach to
soneone who has a stronger nore dom nant personality
and essentially allow that person to supplant those
functions he mght nornmally performon his own.

Dr. Gur was of the opinion that the PET scan that was
performed on M. Hunter was confirmatory of the
di agnosis of each of the experts regarding M.
Hunter’s condition. A counter expert was called by the
State, that being Dr. Lawence Holder. Dr. Holder is
an extrenely well qualified and board certified
nucl ear radiologist. He evaluated the brain scan of
M. Hunter to be normal and explained that the science
of brain scanning has not yet reached the point where
it can be used to corroborate the otherw se subjective
di agnosis involving nental health issues. The court
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has concluded that the brain scan evaluated by Dr.
Hol der is normal and cannot, therefore, be used to
verify, the evaluation and diagnosis of Dr. Buns, Dr.
Mngs and Dr. Gur. Nevertheless, these evaluations
seem to be well-founded and carefully nmade and the
court does not discount those evaluations other than
its declination to conclude that the PET scan verifies
t hese fi ndi ngs.

The court recognizes that the defendant acted under
extreme duress or under the substantial dom nation of

another person to the linmted extent that he was a
follower of M. Victorino in terns of the decision to
burglarize the honme and commt the nurders. It 1is

doubtful to this court that would have ever occurred
without M. Victorino' s influence. For that reason the
mtigator has been established. The court does not
find, however, that the defendant was a recalcitrant
partici pant once he decided to be part of the nurder
team The court further rejects the proposition that
M. Hunter surrendered his nental functions to the
extent that his executive function was taken over by
M. Victorino. Wile an interesting theory, the
evidence in this <case does not support such a
conclusion and that part of Dr. Qur’s evaluation is
rejected. The court does assign sonme weight to this,
mtigator.

d. Florida Statutes, Section 921.141(6)(a): The
def endant has no significant history of prior crimnal
activity.

The defendant did not have any significant history of
prior crimnal activity and this mtigator has been
established. The court assigns little weight to this
mtigator.

e. Florida Statutes, Section 921.141(6)(f): The
capacity of t he def endant to appreciate the
crimnality of his conduct or to conform his conduct
to the requirenents of |aw was substantially inpaired.

As described in mtigator ¢ the experts that eval uated
M. Hunter have concluded that he may be in the. early
stages of schizophrenia or suffer from schizophrenic
like synptons which correspond with frontal |obe
difficulties and corresponding inpulse control. This

86



is based on a history associated with hearing voices
and actually <carrying on conversations wth his
deceased twin and is made nore |ikely by the fact that
his father was a diagnhosed schizophrenic and his
nmot her had nental health issues. Both by stature and
personality, M. Victorino was very influential on M.
Hunter but the court finds the defendant has failed to
show that he lacked the capacity to appreciate the
crimnality of his conduct or to conform his conduct
to the requirements of law and, as a result, this
mtigator has not been established

f. Florida Statutes, Section 921.141(6)(h): The
exi stence of ot her factors in the defendant’s
background that would mtigate against the inposition
of the death penalty.

At the Spencer hearing M. Hunter’s attorneys
i ndicated there are no other factors to consider other
t han t he listed statutory and non-statutory

mtigators.
2. Non-Statutory Mtigating Factors.[ FN3]

a. The level of maturity of the defendant at the
time of the crine.

It is clear to the court that the defendant was not
very mature at the time of the crime. He had only
reached adulthood for a short period of tinme and had
| eft the honme of his nother and stepfather because he
could not conply with the reasonable rules they had
imposed for living with the famly. He seenmed to be
functioni ng wi t hout gui dance or di rection and
apparently was prepared to do just about anything to
fit in with the group that wuld accept him It
appears to the court t hat the defendant has
established that the defendant was very inmmture at
the time of the crinme, however, little weight is
assigned to this mtigating factor.

[ FN3] The State raised a proposed mtigating
factor of ‘the defendant was physically and
enotionally abused” as item 10 in its
Sentenci ng Menorandum A letter request was
sent to attorneys for both parties who agree
the mtigator has no application.
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b. The defendant could not have foreseen that his
conduct in the course of the commi ssion of the offense
would create a grave risk of death to one or nore
per sons.

This mtigator suggests that the defendant didn't
appreciate what was about to happen at the Telford

Lane hone. In fact, as the jury found, he had
participated in a conspiracy to break into the house
and commt the nurders leaving no person |iving.

Thereafter, sone six or seven hours later, M. Hunter
along wth the nurder team assenbled and were
transported by M. Cannon to the Telford Lane
property, each team nenber having armed hinself with a
bat. Before they entered the house they knew and were
aware there were a nunber of people in the hone. The
court finds a grave risk of death or substantial
bodily injury to one or nore of those persons was
obvious to the defendant. The court finds that this
mtigator has not been established.

cC. The defendant exhibited good conduct during
i ncarceration.

The court finds that the defendant has exhi bited good
conduct during incarceration and has conplied with all
of the appropriate rules and regulations during his
stay at the various county jails where he has been a
resident. This mtigator has been established although
the court gives this mtigator very little weight.

d. The def endant exhi bited good conduct during trial.

The court finds that the defendant exhibited good
conduct during trial. The court has had an opportunity
to observe M. Hunter during all parts of the trial of
this cause and it is apparent that M. Hunter has

exhi bited good conduct, has been appropriately
respectful to the court and counsel and has maintained
his conposure in difficult ci rcunst ances. Thi s

mtigator has been established but because this type
of conduct is expected, very little weight is assigned
to this mtigator.

The court has now discussed all of the aggravating
ci rcunstances and mtigating ci rcunst ances. The
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aggravating circunstances in this case far outweigh
the mtigating circunstances. This court agrees wth

the jury's recommendation that in weighing the
aggravating circunstances agai nst the mtigating
circunstances, the scales of Ilife and death tilt

unquestioningly to the side of death.
(V9, R1590-1597).
The Trial Court’s Weighing is Proper.

In his brief, Hunter specifically conplains that his age
shoul d have been given greater weight in mtigation, as should
his lack of prior crimnal activity. However, against the
mtigation is the fact that Hunter was convicted of beating six
people to death, and the jury recommended death for four of
t hose nurders. The fact that Hunter started his crimnal record
with six murders should not work in his favor -— he does not get
a free killing nerely because it happens to be his first
of fense. Schoenwetter v. State, 931 So. 2d 857, 875 (Fla. 2006);
Farina v. State, 801 So. 2d 44, 48-49 (Fla. 2001). Likew se, age
is a circunstance that everyone has -- despite Hunter’s age, he
was a full participant in the offenses, and, nerely because he
was 18 at the tinme is not sufficient to offset his death-
wor t hi ness.*® See, Henyard v. State, 689 So. 2d 239 (Fla. 1996).

Fi nal ly, Hunter’s claim that hi s mtigation 'S

“unparal l el ed” strains credulity -- Hunter was convicted of six

% The constitution does not assign specific weights that
must be given to various types of mtigation.
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brutal murders, and the four nurders for which he received a
death sentence are extrenely aggravated. Under the facts of this
case, whi ch, quite literally, stands by itself as the
penultimte exanple of the “nobst aggravated” of first degree
murders, there was no abuse of discretion in the trial court’s
sentencing process. Death is the proper sentence, and that
sentence shoul d be affirnmed.

X. THE “ UNCONSTI TUTI ONAL PROPORTI ONALI TY REVI EW CLAI M

On pages 42-48 of his brief, Hunter argues that “this
Court’s conparative proportionality review of sentences of death
is unconstitutional.” Hunter’'s claim apparently is that this
Court’s proportionality review should include a conparison of
death cases to cases in which the defendant received a sentence
ot her than death, cases in which a death sentence was sought but
not inposed, and cases in which the death penalty “could have
been sought” but was not. And, Hunter seeks to expand the base
of cases to include all cases falling into those categories
anywhere in the country (but presumably limted to jurisdictions
having a death penalty). According to Hunter, this claim was
raised in a notion filed on January 5, 2006. However, the

“proportionality” conponent of that notion, which is found at V
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4, R 650-51 contains none of the argunents contained in Hunter’s
brief .4
Florida law is well-settled that clainms that were not
timely raised in the trial courts cannot be raised for the first
time on appeal. Johnson v. State, 32 Fla. L. Wekly S445 (Fla.
July 5, 2007); WIlliams v. State, 32 Fla. L. Wekly S347 (Fla.
June 21, 2007); Reynolds v. State, 934 So. 2d 1128, 1140 (Fl a.
2006); Floyd v. State, 913 So. 2d 564, 578 (Fla. 2005);
Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982). Despite
the clains contained in Hunter’s brief, this claim was not
rai sed below, and, because that is so, this claim is not
preserved.

Even if Hunter had properly raised this claimin the trial
court, it is not a basis for relief. The proportionality review
conducted in Florida death penalty cases has been repeatedly

uphel d, and nothing Hunter has argued to this Court supplies a

basis for ignoring nore than 30 years of precedent.

4 The pages of this notion are out of order in the State’'s
copy of the record. The section of +the notion entitled
“Proportionality Review is sub-section “J” of the notion. In
his brief, Hunter cites to R1995 and R2005-6 as record pages
where this issue was “preserved.” Those pages of the record
contain no discussion of proportionality review, or anything
resenbling it. The hearing on Hunter’s notion is found at V12,
R1978-2024.
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Further, Hunter’s argunment that “the Constitution does not
stop at the state line” ignores the settled |aw hol ding that
proportionality review is not constitutionally required in the
first place.*® Pulley v. Harris, 465 U. S. 37 (1984); Barbour v.
Hal ey, 471 F. 3d 1222, 1231 (11th Cir. 2006); Garcia v. State,
492 So. 2d 360, 368 (Fla. 1986); State v. Henry, 456 So. 2d 466,
469 (Fla. 1984). And, to the extent that Hunter relies on the
Sept enmber 2006 “ABA Report,” this Court has repeatedly rejected
that report as a basis for relief. Daz v. State, 945 So. 2d
1136, 1145-1146 (Fla. 2006); Rolling v. State, 944 So. 2d 176,
181 (Fla. 2006); Rutherford v. State, 940 So. 2d 1112, 1117
(Fla. 2006). Finally, Hunter’s suggestion that Pulley v. Harris
should be overruled is made in the wong Court. This Court has
repeatedly recognized the United States Suprenme Court’s
statenent that the prerogative of overruling that Court’s
decisions lies in Wshington. Mrshall v. Crosby, 911 So. 2d
1129, 1135 (Fla. 2005); MIls v. More, 786 So. 2d 532, 537
(Fla. 2001). Even if Hunter had preserved his “proportionality
review claim it does not establish a basis for relief.

Xl.  HUNTER S DEATH SENTENCE | S PROPER

% To the extent that Hunter relies on a Fourth DCA case and
a California case on pages 46-47 of his brief, those cases are
di stinguishable fromthe extrene facts of this case, and deserve
no further discussion.
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On pages 48-55 of his brief, Hunter argues that his death
sentence is “disproportionate.” Hunter further clains that this
Court should “increase the extent” of proportionality review as
argued in Caim X For the reasons set out above, there is no
basis for altering this Court’s settled precedent concerning
proportionality review. And, despite Hunter’'s clainms, his death
sentence is entirely proper

To the extent that Hunter clains that his death sentence is
di sproportionate to Salas’ Ilife wthout parole sentence, the
trial court’s sentencing order |eaves no doubt that Hunter was
nore cul pable than Salas, both in terms of his active and
enthusiastic participation in the planning and execution of the
murders, and as evaluated by the jury. (V9, R1580, 1589, 1591).
The testinony indicates that Hunter and Victorino were the
driving forces behind the nurders, and that Salas was a |ess
active participant in the events. Hunter was nore cul pable, and
deserved the sentence he received.*® Brooks v. State, 918 So. 2d
181, 209-210 (Fla. 2005); Marquard v. State, 850 So. 2d 417, 424
(Fla. 2002); R nmer v. State, 825 So. 2d 304, 322 (Fla. 2002)
Chanberlain v. State, 881 So. 2d 1087, 1108-09 (Fla. 2004);

Fot opoul os v. State, 838 So. 2d 1122, 1133 (Fla. 2002).

4% Hunter was actually convicted of 11 of the charged
of fenses, while Victorino was only convicted of 10. (V9, R1591).
Sal as was convicted of eight (8) of the charged offenses. (V9,
R1579).
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To the extent that Hunter clainms that his death sentences
are disproportionate to other death sentences inposed in
Florida, he has cited only one case in his brief which had nore
than one victim in conparison to Hunter’'s six victins and four
death sentences. And, the only multiple victim case cited by
Hunter is not a proportionality case, but rather was remnded
for alife sentence based on an inproper jury override. Ferry v.
State, 507 So. 2d 1373 (Fla. 1987) (override inproper because
mtigation provided basis for jury’'s |ife recommendation).

In contrast to Ferry, the mtigation offered by Hunter is
far less than *“substantial” and, in fact, is mnimal in
conparison to the heavy aggravation present in this case. In
fact, there are few cases which <conpare to the extrene
circunstances of Hunter’s crinmes. Coleman v. State, 610 So. 2d
1283, 1287 (Fla. 1992) (four victins); Bolender v. State, 422
So. 2d 833, 837 (Fla. 1982) (defendants killed four drug
deal ers, but victinms' livelihood did "not justify a night of
robbery, torture, kidnapping, and nurder"), cert. denied, 461
US 939, 103 S. . 2111, 77 L. Ed. 2d 315 (1983); Wite v.
State, 403 So. 2d 331 (Fla. 1981) (execution-style killing of
six victins during a residential robbery), cert. denied, 463
U S 1229, 77 L. Ed. 2d 1412, 103 S. C. 3571 (1983); Correll wv.
State, 523 So. 2d 562 (Fla.) (four victins), cert. denied, 488

UusS 871, 102 L. H. 2d 152, 109 S. Ct. 183 (1988); Ferguson v.
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State, 474 So. 2d 208 (Fla. 1985) (execution-style killing of
six victims warrants death); Francois v. State, 407 So. 2d 885
(Fla. 1981) (sane), cert. denied, 458 U S. 1122, 73 L. Ed. 2d
1384, 102 S. Ct. 3511 (1982). Death is the proper sentence.
XIl. & X Il. THE LETHAL | NJECTI ON CLAI M5>°

On pages 56-61 of his brief, Hunter argues that |ethal
injection is an unconstitutional nethod of execution, and that
his sentence should therefore be reduced to life w thout parole.
Hunter’'s claim for a life sentence is foreclosed by statute,
whi ch provi des:

(8) Notwithstanding & 775.082(2), & 775.15(1), or 8§

790. 161(4), or any other provision to the contrary, no

sentence of death shall be reduced as a result of a

determ nation that a nethod of execution is declared
unconstitutional under the State Constitution or the

Constitution of the United States. In any case in
whi ch an execution nmet hod is decl ar ed
unconstitutional, the death sentence shall remain in
force until the sentence can be lawfully executed by

any valid nethod of execution.
Fla. Stat. 8 922.105. Hunter’'s argunent is legally invalid, and
deserves no further discussion.

To the extent that Hunter has raised a substantive |etha
injection claimin his brief, he has provided no citation to the
record to support the assertion that tinely objection was nade

and nowhere in the record does it appear that such a claim was

0 Cains XIl and XlIIl in Hunter’s brief are both “lethal
injection” clains. Those cl ains are conbi ned herein.
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rai sed. Assum ng arguendo that Hunter really did preserve this
claim it is foreclosed by this Court’s decision in Lightbourne
v. MCollum 32 Fla. L. Wekly S687 (Nov. 1, 2007) and Sins V.
State, 754 So. 2d 657 (Fla. 2000). To the extent that Hunter
raises issues in his brief based on the Decenber 2006 D az
execution, Lightbourne disposed of those clainms. To the extent
that Hunter raises a per se challenge to lethal injection as a
nmet hod of execution, Sins is dispositive assum ng the claim was
preserved at all.

To the extent that Hunter raises a “separation of powers”
argunent related to the lethal injection procedures on pages 62-
63 of his brief, that claim does not appear to have been
preserved by tinmely objection. Wiile Hunter has provided no
record citation, the true facts are that this claim has been
rejected by this Court. Dhaz v. State, 945 So. 2d 1136, 1143
(Fla. 2006); Sinms v. State, 754 So. 2d 657, 670 (Fla. 2000).
This claimis forecl osed by binding precedent.

XIV. THE RING V. AR ZONA CLAI M

On pages 64-69 of his brief, Hunter argues that the Florida
death penalty act violates Ring v. Arizona, 536 U S. 584 (2002).
Assumi ng arguendo that this claim was preserved by tinely
obj ection below (V1, RA7-67; V12, R2004) this <claim is
foreclosed by binding precedent. This Court has repeatedly

rejected Ring clains in cases such as this one where there is an
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underlying felony (or, in this case, nultiple) conviction. The

law is settled that:

However, even if the clains were not barred, they
woul d be without nerit. This Court has recogni zed t hat
a defendant is not entitled to relief wunder the
"prior-conviction exception" to Apprendi [FN3] where
the aggravating circunstances include a prior violent
felony conviction. See, e.g., Duest v. State, 855 So.
2d 33, 49 (Fla. 2003) (noting rejection of R ng clains
in a nunber of cases involving a prior-conviction
aggravator); Gimyv. State, 841 So. 2d 455, 465 (Fla.
2003) (explaining that defendant was not entitled to
relief under Ring where aggravating circunstances of
multiple convictions for prior violent felonies and
cont enpor aneous fel ony of sexual battery wer e
unani mously found by jury). . . . See Kinbrough v.
State, 886 So. 2d 965, 984 (Fla. 2004); Doorbal V.
State, 837 So. 2d 940, 963 (Fla. 2003).

[FN8] In Apprendi v. New Jersey, the Suprene
Court held that "[o]ther than the fact of a
prior conviction, any fact that increases
the penalty for a crime beyond the
prescri bed statutory maxi mum  nust be
submitted to the jury, and proved beyond a
reasonabl e doubt."” 530 U S. at 490 (enphasis
added) .

Additionally, this Court has rejected clains that Ring
requires t he aggravating ci rcunst ances to be
individually found by a wunaninmous jury verdict.
[citations onmitted] The Court has also repeatedly
rejected objections to Florida's standard jury
instructions based on Caldwell v. Mssissippi, 472

UsS 320, 105 S. C. 2633, 86 L. Ed. 2d 231 (1985).
[citations omitted].
Evans v. State, 32 Fla. L. Wekly S719 (Fla. Nov. 15, 2007).

Hunter has nore than enough prior violent felony convictions

(six for nurder and one for arnmed burglary) to satisfy any
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possible interpretation of Rng. This claimis not a basis for
relief, even assuming that it is properly preserved.

To the extent that this claim contains additional clains
beyond the Ring claim those clains were not raised bel ow and,
in any event, are foreclosed by binding precedent. Subclains A
and B on page 65 of Hunter’s brief are Ring clains which are
meritless. Subclaim C on page 66 argues that “special verdict
forms” are required. That claim has been expressly rejected.
State v. Steele, 921 So. 2d 538 (Fla. 2005); see, Huggins v.
State, 889 So. 2d 743, 772 (Fla. 2004). SubclaimD on page 66 is
a Ring claimwhich is foreclosed by binding precedent. Subclaim
E on page 66 is a burden shifting jury instruction claim which
is foreclosed by binding precedent. Boyde v. California, 494
U S 370 (1990); Blystone v. Pennsylvania, 494 U S. 299 (1990);
Freeman v. State, 761 So. 2d 1055, 1067 (Fla. 2000); San Martin
v. State, 705 So. 2d 1337, 1350 (Fla. 1997); Shellito v. State,
701 So. 2d 837, 842-843 (Fla. 1997). Subclaim F on pages 66-67
is forecl osed by binding precedent. Hunter v. State, 660 So. 2d
244 (Fla. 1995); Stewart v. State, 549 So. 2d 171 (Fla. 1989).
Subclaim G is based on the false premse that “independent
rewei ghing” of aggravation and mtigation is required. The
Florida statute has been repeatedly upheld as constitutional.
Franklin v. State, 965 So. 2d 79, 101 (Fla 2007); Hldwn v.

Florida, 490 U S. 638,(1989), Spaziano v. Florida, 468 U S. 447
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(1984), Barclay v. Florida, 463 U S. 939,6(1983); Proffitt wv.
Florida, 428 U.S. 242, (1976); Bottoson v. More, 833 So. 2d
693, 695 & n.4 (Fla. 2002); See also, King v. Myore, 831 So. 2d
143 (Fla. 2002) (denying relief under Ring). Likew se Subclaim!]
is foreclosed by settled, binding, precedent. Subclaim H is a
pure Ring claimwhich is forecl osed for the sane reason that all
of Hunter’'s other such clains are not a basis for relief.
Subclaim J, which clains that the jury instructions are invalid,
is insufficiently briefed because it identifies no clained
deficiency. In any event, the jury instructions have been
repeatedly upheld. WIlliams v. State, 32 Fla. L. Wekly S347
(Fla. June 21, 2007); Taylor v. State, 937 So. 2d 590, 599 (Fl a.
2006); Reynolds v. State, 934 So. 2d 1128, 1151-1152 (Fla.
2006). Wth the exception of his citation to Caldwell .
M ssi ssippi, 472 U. S. 320 (1985), the other cases relied on by
Hunter are Texas cases which have no applicability to Florida s
death sentencing schene. Caldwell is not applicable in Florida,
either. Conbs v. State, 525 So. 2d 853, 856 (Fla. 1988);
Provenzano v. Singletary, 148 F.3d 1327, 1334 (11th Cr. 1998);
Davis v. Singletary, 119 F.3d 1471 (11th G r. 1997). Subclaim K
(assuming it was preserved bel ow) argues, contrary to precedent,

that Hunter was entitled to a jury instruction on residua
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doubt. Franklin v. Lynaugh, 487 U S. 164 (1988); Downs v. State,
572 So. 2d 895 (Fla. 1991).°!
XV. THE CUMJLATI VE ERROR CLAI M

On pages 70-72 of his brief, Hunter argues that the
“cunul ative effect of the deficient performance of tria
counsel” entitles him to relief. Florida law is settled that
i neffectiveness of counsel clains are not properly raised on
di rect appeal. However, since Hunter has chosen to raise those
clainms in this forum he is bound by that choice. This Court
should hold that Hunter is barred from subsequently raising any
ineffectiveness of counsel clainms that have not been raised on
di rect appeal .

In addition to being inproper at this stage (but Hunter is
bound by that choice), this claimis deficiently briefed. It is
not possible to identify with any specificity which clains
Hunter is referring to, which clains are “incorporated by
reference”, and which clains the State is supposed to identify
by specul ation or guesswork. The purpose of an appellate brief
is to presents argunments and authorities to support those

argunents — this claimdoes neither.

. Oregon v. Quzek, 546 U.S. 517 (2006) provides no support
for Hunter’'s claim |Instead, to the extent that decision is
relevant at all, it suggests that it is proper to refuse to
consider or instruct on lingering doubt.
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CONCLUSI ON

Wer ef ore, based upon the foregoing argunents and
authorities, the State submts that Hunter’s convictions and
sentences of death should be affirnmed in all respects.
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