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DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part7
RIN 0560-AG90
Selection and Functions of Farm

Service Agency State and County
Committees

AGENCY: Office of the Secretary, USDA.
ACTION: Interim rule.

SUMMARY: This rule amends the
regulations governing the selection and
functions of Farm Service Agency (FSA)
State and county committees. The
amendments are needed to make the
regulations consistent with the Farm
Security and Rural Investment Act of
2002 (the 2002 Farm Bill) and the Food,
Conservation, and Energy Act of 2008
(the 2008 Farm Bill). The intent of the
amendments is to ensure that socially
disadvantaged farmers and ranchers are
appropriately represented on county
committees, to make the county
committee election process more open
and accountable, and to clarify
requirements for committee
membership in the situation where
existing county committees are
consolidated or combined. All of these
amendments have already been
implemented by FSA, except for the
new provisions specifying that the
Secretary may appoint a voting member
to the county committee when required
to ensure fair representation of socially
disadvantaged farmers and ranchers.
There will be no change in State and
County Committee functions and
election procedures as a result of this
rule, except for limited appointments of
socially disadvantaged voting members.
This rule is needed to make the
regulations consistent with current FSA
practice.

DATES: Effective Date: September 4,
2012.

Comment Date: We will consider
comments that we receive by August 6,
2012.

ADDRESSES: We invite you to submit
comments on this interim rule. In your
comment, include the Regulation
Identifier Number (RIN) and the
volume, date, and page number of this
issue of the Federal Register. You may
submit comments by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Barbara Boyd, Field
Operations Program Manager, FSA,
United States Department of Agriculture
(USDA), Mail Stop 0542, 1400
Independence Avenue SW.,
Washington, DC 20250-0542.

e Hand Delivery or Courier: Deliver
comments to the above address.

All written comments will be
available for inspection online at
www.regulations.gov and at the mail
address above during business hours
from 8 a.m. to 5 p.m., Monday through
Friday, except holidays. A copy of this
interim rule is available through the
FSA home page at http://
www.fsa.usda.gov/.

FOR FURTHER INFORMATION CONTACT:
Barbara Boyd; telephone: (202) 720-
7890. Persons with disabilities or who
require alternative means for
communications should contact the
USDA Target Center at (202) 720-2600
(voice and TDD).

SUPPLEMENTARY INFORMATION:

Background

Section 10708 of the 2002 Farm Bill
(Pub. L. 107-171) mandates several
changes in the election process for FSA
county committees and in the functions
of both State and County committees in
conducting county committee elections.
Section 1615 of the 2008 Farm Bill (Pub.
L. 110-246) makes minor additional
changes. This interim rule implements
those changes in the regulations, and
also makes additional clarifying changes
in response to comments on a previous
proposed rule for the 2002 Farm Bill
changes. This rule includes provisions
for the appointment of a voting member
to a county committee, which is
authorized by the 2002 Farm Bill, but
has not been implemented.

Consistent with the 2002 Farm Bill,
the purpose of the amendments is to

increase the transparency and
accountability of county elections and
to provide opportunities for the
nondiscriminatory participation of
socially disadvantaged (SDA) farmers
and ranchers in county committees and
in the programs of USDA. The 2002
Farm Bill requires several actions by
FSA to achieve those goals. These
regulations are one of those actions; the
other actions include collecting and
reporting extensive data on the results
of county committee elections and
establishing Uniform Guidelines for
conducting those elections. The 2008
Farm Bill requires additional changes to
increase the maximum number of
county committee members in the
situation where counties are combined
or consolidated into a single multi-
county office, and to clarify that a
farmer or rancher may serve only on the
county committee for the county office
where their farm records are
administered.

This interim rule follows a proposed
rule published in the Federal Register
on November 28, 2006 (71 FR 68755—
68762). The 60-day comment period for
the proposed rule closed on January 29,
2007; 13 comments were submitted. The
issues raised in the comments and the
resulting changes to the rule in response
to those comments are discussed later in
this document. The changes between
the proposed and interim rule in
response to comments are minor
because most of the issues raised by the
commenters have already been
addressed or can be addressed with
minor clarifying changes.

The “Uniform Guidelines for
Conducting Farm Service Agency
County Committee Elections” (the
Uniform Guidelines) were published in
the Federal Register on January 18,
2005 (70 FR 2837-2842). These
regulations are consistent with the
Uniform Guidelines. The Uniform
Guidelines are available on the FSA
Web site at www.usda.fsa.gov/elections.

This rule uses the phrase “county
committee” in both the preamble and in
the regulations. A county committee
may have jurisdiction over a
geographical area that is different from
an actual county, such as more than one
county, or a county and a Tribal area.
The proposed rule and the current
regulations refer to “area committees”
for county committees that have
jurisdiction over more than one county,


http://www.regulations.gov
http://www.usda.fsa.gov/elections
http://www.fsa.usda.gov/
http://www.fsa.usda.gov/
http://www.regulations.gov

33064

Federal Register/Vol.

77, No. 108/ Tuesday, June 5, 2012/Rules and Regulations

which some commenters found
confusing, so this interim rule does not
use that phrase.

This document first provides
background information on county
committees, then discusses the changes
to county committee procedures
specified in this rule. Most of the
changes have already been
implemented. Comments on the
previous proposed rule, and our
responses to those comments, are at the
end of the preamble, followed by the
amended regulations.

Background on County Committees

County committees were originally
authorized by Congress in the 1930s to
allow for grassroots input and local
administration of Agricultural
Adjustment Administration programs.
At that time, local farmers elected
delegates to a county convention, which
selected the members of the county
committee. Direct election of county
committee members has been FSA
practice since FSA itself was authorized
by the Federal Crop Insurance Reform
and Department of Agriculture
Reauthorization Act of 1994 (Pub. L.
103-334).

County committees provide local
input on the administration of FSA
programs, including commodity price
support loans and payments,
conservation programs, disaster
payments, and emergency programs.
Committee members are a critical
component of the day-to-day operations
of FSA. They help deliver and provide
outreach for FSA Farm Programs at the
local level. Farmers who serve on
committees help decide the kind of
programs their counties will offer. They
provide input on how to improve
program delivery. They work to make
FSA agricultural programs serve the
needs of local farmers and ranchers, and
help local farmers and ranchers know
what programs are available. The duties
of county committees currently include:

¢ Informing farmers of the purpose
and provisions of FSA programs;

¢ Keeping the State FSA Committee
informed of local administrative area
(LAA) conditions;

e Monitoring changes in farm
programs;

e Participating in monthly county
meetings;

¢ Directing outreach activities;

¢ Making recommendations to the
State committee on existing programs;

e Conducting hearings and reviews as
requested by the State committee; and

e Ensuring socially disadvantaged
farmers and ranchers are fairly
represented.

County committee decisions are made
by consensus. Committee members vote
to come to consensus on various items,
for example, yield determination for the
county, the county executive director
(CED) ratings, and approving producer
applications when required for various
Farm Programs.

County committees do not oversee the
administration of FSA direct or
guaranteed farm operating loans or
ownership loans. Those are
administered by FSA federal employees.

There are currently more than 7,700
committee members serving on more
than 2,200 committees nationwide.
More than 235,000 ballots were cast in
the 2010 county elections. Elected
committee members serve for a 3-year
term, and roughly one-third of seats are
up for election each year. There are term
limits, which enables beginning farmers
and those who have not participated in
the past have an opportunity to serve.
This rule adds provisions specifying
that the Secretary may appoint an SDA
voting member when there is no elected
SDA member and one is needed to
ensure fair representation. In the context
of this rule, SDA groups are women,
African Americans, American Indians,
Alaska Natives, Hispanics, Asian
Americans, and Pacific Islanders.
Appointed members serve a 1-year term
and also have term limits. The
determination of the need for an
appointed member will be performed
after each annual election.

Nomination forms for county
elections are distributed to all eligible
voters by June 15th of each year; the
forms are also available online and at all
county offices. Anyone who is an
eligible voter can nominate themself or
another person to be on the slate of
candidates. An organization, such as a
local nonprofit, Tribal government, or
local Tribal organizations representing
SDA farmers, can also nominate a
candidate. Nominations are due in
August, and elections take place in
December. Anyone of legal voting age
who lives in the county, or whose FSA
farm records are administered in the
county, and participates in a USDA
program or has provided the county
office with information about their
farming operation, can vote in the
election. Minors can vote if they are in
charge of the operations on an entire
farm. The person receiving the most
votes in the election serves on the
county committee, and the first and
second runners up may serve as
alternates, if they meet the eligibility
requirements and agree to serve.

County committees may also have
appointed non-voting SDA advisors.
The appointment of those advisors is

one of the efforts USDA has made to
address the concerns in the 2002 Farm
Bill about fair representation of SDA
farmers and ranchers on county
committees. Non-voting SDA advisors
are recommended by the local county
committee, in consultation with local
groups and local Tribal organizations,
representing SDA farmers and ranchers,
and appointed by the State committee.
Advisors attend county committee
meetings and ensure that SDA issues
and viewpoints are understood and
considered in FSA actions. Non-voting
advisors do not have the authority to
sign documents or vote on county
committee actions.

The county committee is the official
employer of CED, and in the case of a
vacancy, will be responsible for
selecting the new CED.

As discussed in the next section, this
rule updates the regulations to make
them consistent with current practice,
but does not change the role of county
committees or county committee voting
members from current practice, with the
exception of the new appointment
authority.

Amendments to the Regulation That
Are Consistent With Current FSA
Practice

This interim rule amends 7 CFR part
7 “Selection and Functions of
Agricultural Stabilization and
Conservation State, County, and
Community Committees.”” Those
regulations were most recently updated
in 1994, and are no longer consistent
with current FSA practice. This rule
makes substantive changes to the
regulations that are needed to add
requirements from the 2002 and 2008
Farm Bills. This section of the
document discusses the amendments to
the regulations that have already been
implemented administratively. The next
section discusses the new provisions to
appoint SDA members that have not yet
been implemented.

In addition to the changes required by
the two Farm Bills, this rule also
removes obsolete terms. This rule
removes text that does not relate to
public compliance and is therefore
appropriately addressed in FSA
handbooks and directives. It changes the
name of the part to “Selection and
Functions of Farm Service Agency State
and County Committees.”

This rule includes definitions for
“participate” and ‘“cooperate.” These
terms, which are specified in the 2002
Farm Bill, are used to clarify who is
eligible to vote in county elections and
be nominated to serve on county
committees. Farmers and ranchers who
“participate,” meaning they receive
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assistance, benefits, or services from
USDA or indirectly through another
federal government agency, may vote in
county elections and be nominated as
county committee members. Farmers
and ranchers who provide information
to the FSA county office about their
farming operation, thus meeting the
definition of “cooperate” in § 7.3 of this
rule, may also be eligible voters and
nominees even if they do not directly
receive benefits or services from USDA.
For example, farmers who grow
specialty crops that do not qualify for
FSA programs and beginning farmers
may qualify to vote by providing
information about their farming
operation to the county office. Those
who do not both own and operate their
farm, such as landowners, tenants, and
sharecroppers, may qualify to vote by
providing such information. USDA uses
this information to better understand
the agricultural communities that our
programs serve, or might serve in the
future. We also wish to ensure that
persons who have an interest in farming
that may not qualify for our programs at
this time have an opportunity to be
represented on the county committee.

The additional requirements for
eligibility for county committee
members in this rule, including term
limits for elected members, are largely
unchanged from the current regulations.
The requirement that a voter who
operates a farm or ranch in more than
one local administrative area (LAA) in
a county can only vote in any election
in any one LAA is unchanged. (An LAA
is similar to a precinct or voting district
in function.) Similarly, the requirements
for spouse eligibility and entity
eligibility are unchanged. This rule
specifies that the county office will
maintain the list of eligible voters in the
county and must disclose that list to the
public, which is also not a new
requirement.

The regulations for the establishment
of LAAs are revised to be consistent
with current practice and with the two
Farm Bills. The current regulations
specify exactly three LAAs per county,
with some exceptions that include fewer
than three LAAs per county. The
revised regulations specify at least 3
LAAs per county, with up to 11 LAAs
for county committees that have
jurisdiction over multiple counties. The
purpose of having more LAAs is, in
part, to ensure that SDA representation
is not reduced when county offices are
combined. In some circumstances, such
as a very large county or one with many
farms, a single county committee can
have up to five LAAs. The LAA
boundaries will be determined by the
State committee, after considering

recommendations from the county
committee in which an LAA is located.
The county committee must give public
notice of LAA designations before the
election and nomination processes. FSA
has already implemented these
provisions through handbooks and the
Uniform Guidelines.

This rule revises the nomination
process regulations to be consistent with
current FSA practice. The revisions
make the nomination process and
deadlines provisions more clear and
specific than the current regulations.
Nominations for county committee are
due not less than 90 days before the
election date. The nomination form is
distributed to eligible voters and is also
available at county offices and on the
internet at http://www.sc.egov.usda.gov.
Nominees must meet eligibility
requirements, which include residing in
the LAA for which the election is being
held and being willing to serve if
elected. The eligibility requirements for
nominees, county committee members,
and other personnel are largely
unchanged from the current regulations.
As specified in the 2008 Farm Bill, a
farmer or rancher with farming interests
in multiple LAAs or counties can only
serve on the county committee in the
jurisdiction where their FSA records are
administered.

This rule has revised provisions,
consistent with the Uniform Guidelines,
on how the slate of candidates for the
election will be determined. The slate of
candidates for a county committee
election will typically consist of the
farmers and ranchers nominated
through the public solicitation of
nominees. If at least one nomination is
filed, the county committee will not
take any action to add more nominees
to the slate, although write-in
candidates are always allowed. If no
nominations are received, which is not
common, the existing county committee
will develop a slate of candidates
following the procedures in the Uniform
Guidelines. As specified in the Uniform
Guidelines, if there are no nominations,
the Secretary and the State committee
may nominate up to two individuals to
the slate. If they choose not to do so, the
county committee must ensure that the
slate is filled by selecting two nominees.
Slates developed by the county
committee must include at least one
individual representing the interests of
SDA farmers and ranchers.

The current regulation provides that
election dates will be held sometime
after July 1st each year, on a date or
within a time period specified by the
Deputy Administrator. This rule
includes more specific requirements to
give the public advance notice at least

30 days before the election on how,
where, and when eligible voters may
vote. FSA has already implemented this.
FSA holds all the county elections at the
same time every year, with ballots
available in November and counted in
December. The elections are widely
publicized at the county, State, Tribal,
and national levels. As specified in this
rule, the public may observe the
opening and counting of the ballots, and
the county committee must provide at
least 10 days advance notice of the date,
time, and place at which the ballots will
be opened and counted.

Occasionally, there is a vacancy on
the county committee that occurs
outside of the normal election cycle,
such as when a member resigns or
moves away. This rule specifies that in
the case of a vacancy, there can be a
special election to fill the vacancy, or
the State committee may designate an
alternate to serve out the remaining
term. While the option to have the State
committee designate an alternate is
specified in the regulation so that FSA
can exercise that option if needed,
special elections are normally held to
fill vacancies. The obsolete provisions
on vacancies in the current regulations
that specify the procedures for the
county conventions and community
committees to fill the vacancies are
removed, but those provisions have not
been used in many years because those
entities have not been authorized since
1994.

The challenges and appeals
requirements regarding the voter
eligibility or results of a county
committee election follow the Uniform
Guidelines and current practice and are
largely unchanged from the current
regulations. Obsolete references to
challenging the results of county
conventions have been removed. This
rule includes specific requirements to
allow nominees to challenge the results
of elections within required times and
to allow a special election if the election
is nullified.

The 2002 Farm Bill requires FSA to
collect and report detailed information
on county election results. Therefore,
the regulations include new
requirements for FSA county
committees to collect this information
and provide it to the FSA national
office. This information is already being
collected and reported. FSA publishes
this information annually, and it is
available on our Web site at
www.fsa.usda.gov/elections. Election
results for 2002 through 2010 are
currently posted.

The political activity restrictions and
personnel actions procedures were
modified in the regulation to be
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consistent with the specific procedures
in FSA handbooks and directives that
are already in use. Since the details are
in the handbooks and directives, the
provisions now reference the
appropriate handbooks and directives.
Obsolete appeals provisions were
removed.

New Provisions To Appoint SDA
Members to County Committees

The 2002 Farm Bill grants the
Secretary the authority to appoint a
committee member to a committee to
achieve the goal of fair representation in
a county committee jurisdiction. The
2008 Farm Bill requires the Secretary to
develop procedures to maintain SDA
representation on county committees.

Since the 2002 Farm Bill, USDA has
increased outreach to SDA communities
to encourage participation in COC
elections. SDA non-voting advisors have
been appointed by State committees to
many county committees. However,
voter turnout has remained low among
all groups, and particularly among SDA
farmers and ranchers, whose voter
participation rate is about 7 percent.
That is about half the voter participation
rate for all eligible voters. USDA has
also collected and analyzed extensive
data on county committee election
results, and found that a few counties
(about 5 percent) still do not have fair
representation of SDA farmers and
ranchers. Given the continued low SDA
voter turnout, despite sustained and
extensive outreach over the past decade,
it is unlikely that the regular election
process alone will result in fair SDA
representation on all county
committees. An additional effort is
needed to achieve fair representation on
county committees in a few cases.
USDA has therefore decided to utilize
the appointment authority provided in
the 2002 Farm Bill.

In the preamble to the 2006 proposed
rule, USDA stated that “in the event the
Secretary does decide to utilize the
appointment authority, the Secretary
will only do so after providing an
opportunity for the public to comment
on the proposed provisions under
which such appointments will be
made.” This interim rule provides that
opportunity for public comment. This
rule specifies in 7 CFR 7.17 that the
Secretary will use the discretionary
authority to make appointments when
such appointments are necessary to
maintain fair representation. USDA will
continue to monitor the effectiveness of
the Uniform Guidelines and these
regulations to ensure that they are
sufficient to ensure fair representation
of SDA farmers and ranchers on county
committees. If needed to ensure fair

representation, the Secretary will use
the authority to appoint committee
members when the statistical evidence,
measured at the county-level,
demonstrates a lack of diversity and
underrepresentation on selected county
committees over a period of at least

4 years. The appointed committee
member will be in addition to the
elected voting members. The appointed
member does not replace any of the
elected members.

This rule does not specify what
specific procedures the Secretary will
use to determine that an appointment is
necessary. The method USDA currently
plans to use to identify counties where
an appointment is appropriate is as
follows: USDA will first determine a
baseline number of eligible voters in a
county, using operator data in the
Census of Agriculture and eligible-voter
data in FSA records. The baseline
eligible voter pool for each county
committee will be measured annually
against the demographics of the current
committee to ensure fair representation
each year on the committees and to
identify where there is a need for
increased SDA representation. The
method used to determine if an
appointment should be made will be a
benchmark level of expected
representation, which will be the
number of SDA representatives
expected in the county to ensure fair
representation. The benchmark is a
threshold percentage that is calculated
as follows:

1 + 1 plus the current number of elected COC
members

For example, if there are 3 elected
county committee members, the
threshold will be 1 divided by 4, or 25
percent. If more than 25 percent of the
eligible voters in the county are SDA,
but there is no SDA voting member on
the COC, that county will be considered
for an SDA appointment. Where the
county already has an SDA advisor, the
Secretary plans to appoint that advisor
as the SDA voting member.

Our current analysis of 2010 election
results shows that of the 2,244 county
committees, about 13 percent met the
threshold where SDA representation
would be expected based on the
demographics of the eligible COC voters
in the county. (In the example above, if
10 percent of the eligible voters in the
county are SDA farmers and ranchers,
but there is no SDA member on the
existing 3-member COC, that county
does not meet the threshold where an
SDA voting member would be
expected.) FSA analysis shows that 153
counties met the threshold where SDA
representation would be expected based

on race or ethnicity of eligible voters,
and 160 counties met the threshold
where SDA representation would be
expected based on gender of eligible
voters (28 counties were in both
groups). Of these counties where SDA
representation would be expected, over
half already had an SDA voting member.
Almost all of the counties where SDA
representation would be expected
already had a non-voting SDA advisor.
Only 17 counties that met the
benchmark for expected SDA
representation had neither an SDA
voting member nor an SDA advisor.

FSA analysis also considered
observed historical voting patterns. FSA
has collected detailed election data for
the past decade of county committee
elections, as required by the 2002 Farm
Bill. Voting patterns are relevant
because individual voting members may
resign or reach term limits, resulting in
a temporary lack of SDA representation.
Only counties that have an observed
pattern of non-representation for at least
the past four election cycles will be
considered for SDA appointments.
Analysis of 2007 through 2010 election
data found that about 5 percent of
counties would be in this group.
Counties that meet the benchmark for
lacking SDA representation and do not
currently have an SDA voting member,
but have had one in at least one of the
last four election cycles, will not be
considered for appointments. Where
counties do not currently have an SDA
voting member, meet the benchmark for
lacking SDA representation for at least
four election cycles, and have an
advisor, the Secretary plans to select the
existing advisor as the appointed SDA
voting member. The vast majority of the
appointments (roughly 80 percent) are
expected to be elevation to voting status
of persons who are already serving on
their local county office committee as a
non-voting SDA advisor. In the few
counties with no SDA advisor, the
selection of an appointed member will
follow the same procedure used to
identify an SDA advisor, including,
among other things, outreach to
community based organizations.

FSA will continue outreach efforts to
increase SDA voter participation and
SDA representation on county
committees through the regular election
process. We will also continue to update
the statistical analysis with current year
election data. Going forward, the
appointment process will be used where
and when it is needed to ensure fair
representation of SDA farmers and
ranchers. If in any year the statistical
analysis finds that SDA farmers and
ranchers are fairly represented on all
county committees, then USDA will not
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need to make any SDA appointments
that year.

Removal of Obsolete Provisions and
Other Technical Changes

This rule removes the current section
of the regulations specifying procedures
for county conventions. All county
committee elections are conducted by
direct election by eligible voters. County
conventions have not been used to
select county committee members in
many years, because they were removed
from the authority with the
reorganization of USDA required by the
Federal Crop Insurance Reform and
Department of Agriculture
Reauthorization Act of 1994 (Pub. L.
103-334).

This rule removes all references to
community committees. Community
committees were also removed from the
underlying authority in 1994 as part of
the USDA reorganization. Community
areas are no longer used to establish the
boundaries of LAAs, and have not been
for many years.

This rule removes the reference to
consideration of at large and cumulative
voting that were in § 7.17 in the
proposed rule because USDA assessed
the at large and cumulative alternatives
and found them not viable.

As noted earlier, obsolete appeals and
hearings provisions for appealing a
suspension, disqualification, or removal
from office are removed. Updated
procedures are now in the employee
handbooks and Uniform Guidelines.

Non-substantive editorial changes
were made throughout to improve
clarity by providing plain language
explanation of election procedures and
by grouping related provisions in the
same section. Plain language changes,
such as replacing ““shall”” with “will” or
“must,” have been made.

Discussion of Comments on Proposed
Rule

FSA received 13 comments on the
proposed rule. The comments were
received from agricultural associations
and representative groups, Indian tribes
and communities, FSA employee
associations, an FSA county committee,
USDA'’s Office of Inspector General, and
individuals. The commenters generally
supported the 2002 Farm Bill goals of
making election processes more
transparent and ensuring fair SDA
representation, but requested
clarification and objected to specific
proposed regulatory provisions to
implement those goals. Some issues
raised by commenters were
subsequently addressed in the 2008
Farm Bill. Most of the issues raised by

commenters have already been
addressed in current FSA practice.

Comment: Provide addition
clarification or further definition of the
terms ‘‘assistance,” ‘“‘services,”
“benefits,” “enroll,” and “indirect
service” because these terms are used to
establish eligibility.

Response: FSA procedural handbooks
will include the definitions of these
terms. This rule specifically defines
“cooperate” and ‘“‘participate” as they
relate to voter eligibility. The other
terms listed are not specific to the
county election process and FSA does
not use them in a different way from
their dictionary meaning to establish
voter eligibility, so therefore they are
not defined in this rule.

Comment: Please define and clarify
the term “‘fairly representative.” A
common dictionary meaning would
mean that the committee’s make-up is
proportional to the make-up of the
farming or ranching population of the
administrative area in terms of race,
ethnicity, and gender.

Response: The 2002 Farm Bill and the
Uniform Guidelines specify the
information that we must collect to
measure SDA farmer participation and
representation. This information,
including the total ballots cast by race,
gender, and ethnicity, the total eligible
voters in each category, and the total
nominees in each category, is currently
collected and reported on the FSA Web
site. This information is collected and
reported at the LAA, county, State,
Tribal, and national levels. Detailed
county election results are available on
our Web site for the 2002 through 2010
elections. As required by Congress,
these detailed statistics on participation
rates at the LAA, county, State, Tribal,
and national levels are how FSA
measures SDA representation on our
county committees and participation in
the elections.

The benchmark for what will be
considered ‘“fairly representative’ for
the purpose of appointments is a
percentage that is calculated as follows:

1 + 1 plus the current number of COC
members

For example, if there are 3 county
committee members, the benchmark for
fair representation will be 1 divided by
4, or 25 percent. If 25 percent of the
eligible voters in the county are SDA,
and there is at least one SDA member
on the COC, that county will be
considered to have fair representation of
SDA voters. If not, it will be considered
for a Secretarial appointment of one
SDA member. The 2002 Farm Bill does
not provide authorization to appoint
more than one member, nor does it

specity strictly proportional
representation as a goal.

Comment: Provide clarification on
whether both participants and
cooperators would have voting rights
and eligibility for county committees if
they are reporting on the same tract of
land. As written, both the landowner
and the farm operator would have
voting rights if they either participated
or cooperated. We are particularly
concerned that SDA farmers who are
tenants, operators, or sharecroppers are
eligible to vote.

Response: Both a landowner and an
operator may be eligible to vote based
on reporting on the same tract of land.
An owner and an operator are not an
entity; they are both individuals both
eligible to vote. Only one vote is
allowed for an entity such as a
cooperative or trust, but tenants and
sharecroppers are unlikely to be entities.

Comment: The time requirements that
farmers and ranchers must have
participated or cooperated within the
past year to vote or be nominated appear
to be in direct conflict with the goal of
increasing SDA participation. The time
frame should be increased.

Response: Anyone who lives in the
county can be eligible to vote or be
nominated if they “cooperate” by
providing information about their
farming operation and their current
name and address to the county office
no later than the final date to return
ballots (to be eligible to vote) or the final
date for nomination forms (to run for
county committee). So, if someone has
not received farm benefits recently but
wishes to vote in county elections, they
should be able to easily meet the
“cooperate” eligibility criteria by
updating their records at the county
office at any time up to the day ballots
are due. Farmers and ranchers can be
eligible voters under the cooperation
requirement even if they have not
participated in programs (received
benefits or services) within the past
year. They can provide their
information the day they vote or pick up
their ballot. Therefore, this requirement
should not discourage SDA
participation. It is unclear how a longer
time frame would increase participation
by SDA farmers or by any other group.
The intent of the “within the past year”
provision, as discussed in the preamble
to the proposed rule, was in part to
ensure that county committee members
are elected by those who are directly
affected by committee actions, including
those who have participated in USDA
programs in the past year.

Comment: The regulations may
exclude certain landowners that have
been eligible voters.
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Response: The voter eligibility
requirements are specified in the rule to
ensure that farmers and ranchers,
including landowners, are fully
informed of the voter eligibility
requirements. Please note that
landowners who provide information to
the FSA county office about their
farming operation, thus meeting the
definition of “cooperate” in 7 CFR 7.3,
may be eligible voters even if they do
not directly receive benefits or services
from USDA or from other federal
agencies. To “cooperate,” a landowner
must provide their current name and
address information to the county office.

Comment: Some Tribal members may
no longer be considered eligible voters
under the proposed rules. Section 7.5 of
the proposed rule says that they must be
producers, and 7 CFR part 718 defines
producers as a person who shares in the
risk of producing a crop. Tribal
members as owners of Tribal
agricultural land may not meet the
requirements for voter eligibility
because most of the parcels are operated
under a lease or permit. We recommend
changing the definition of ““producer” to
include owners of crop producing lands.

Response: As specified in this rule, a
farmer or rancher is eligible to vote if
they participated or cooperated in
USDA programs, as participated and
cooperated are defined in this rule.
Specifically, a Tribal member of a tribe
with Tribally owned agricultural land
who provides their name and current
address to the county office will meet
the requirement of “‘cooperate” and be
eligible to vote. In response to this
comment, § 7.5 has been modified to
refer to ‘‘farmers and ranchers,” the
term used for voters in the relevant
sections of the 2002 and 2008 Farm
Bills.

Comment: The rule isn’t clear how the
voter or FSA determines which LAA is
the correct area for a voter with an
interest in more than one LAA in the
county.

Response: A voter with an interest in
more than one LAA in the county will
vote based on the location of their
home. As specified in § 7.18, the LAA
where the voter resides, or in cases
where the LAA boundary or other
jurisdictional boundary runs through a
farm, the county office and LAA where
the farm’s FSA records are kept is the
LAA for the voter.

Comment: The proposed rule doesn’t
have language on how a producer can
seek relief if they have been deemed
ineligible to vote. That appeals
provision is in the Uniform Guidelines
but it should also be in the rule in § 7.5,
with the 15 day response period, like in
the Uniform Guidelines.

Response: This rule specifies in §7.15
that challenges and appeals on voter
eligibility will be handled in accordance
with the Uniform Guidelines. In
response to this comment, an appeals
provision specifically for voter
eligibility has also been added to § 7.5.
This is not a change from current
practice, or from the current regulations.

Comment: Disciplinary action and
political activity guidance should not be
removed from the rule.

Response: They are not entirely
removed from the rule. The
requirements are updated to be
consistent with current legal
requirements, and some details have
been moved to FSA procedural
handbooks and directives, which are the
appropriate location for detailed
disciplinary action and political activity
guidance.

Comment: The authority granted to
the Secretary in the 2002 Farm Bill to
appoint a voting member should not be
included in the rule. Neither the
Secretary of Agriculture nor anyone else
should appoint members.

Response: The Secretary was
provided the authority in the 2002 Farm
Bill to appoint a member to represent
socially disadvantaged farmers and
ranchers after a thorough analysis of the
representation of socially disadvantaged
farmers and ranchers in a particular
county committee jurisdiction. The
2002 Farm Bill also required USDA to
collect detailed election data, which we
have done. USDA now has multiple
years of data available to identify which
counties do not currently have
appropriate SDA representation, and
have not had appropriate SDA
representation in the recent past. The
procedures for appointing SDA
members are included in the regulations
so that members of the public are fully
informed of what actions USDA may
take in the future to achieve appropriate
SDA representation on a county
committee.

Comment: If the Secretary uses the
authority to appoint SDA committee
members, the regulations should require
the Secretary to solicit and accept
nominations from community-based
organizations that represent SDA
farmers and ranchers in the area.

Response: When the authority is used,
it will be in consultation with local
organizations and Tribal organizations
that represent SDA producers in the
area, as was discussed in the notice
published in the Federal Register in
which the Uniform Guidelines were
published. Where an SDA non-voting
COC member exists, the Secretary will
typically appoint that member as the

SDA voting member, if such an
appointment is made.

Comment: Releasing the names and
addresses of eligible voters to
candidates for county committees may
violate the Privacy Act.

Response: The release of names and
addresses is handled in accordance with
the requirements of the Privacy Act of
1974. The Privacy Act requires that
agencies publish a System of Records
notice in the Federal Register with a
period for public comment before
personal information is collected, to
inform the public on how collected
information will be used. Personally
identifiable information may be released
for certain routine uses, which must be
specified in the System of Records
notice. The release of names and
addresses of eligible voters to
candidates for county committees was
specifically listed as a “routine use” of
that information in the System of
Records notice that covers the collection
of that information. Only names and
addresses are provided to candidates;
other information such as financial
information about farming operations,
geospatial information about farm tracts,
etc., is not released to candidates.

Comment: Restrict the use of the
names and addresses to the county
committee elections—prohibit anyone
who received the list of names from
selling it or using it for any political or
profitable use. The list of voters must
not be used for any other purpose than
to inform or educate the voters in the
capacity as county committee candidate.

Response: We do not have the
authority to restrict the use of this
public information, however a
disclaimer will be provided with the list
of voters indicating that the information
is for use in running as a COC candidate
and should not be used for any other
purpose.

Comment: Maintain local control of
FSA county committees’ ability to
supervise FSA county office employees.
Provide further clarification on the
proposed change to remove references
to county office employee personnel
actions from the regulations. Does this
apply only to FSA county committee
elections?

Response: County committees retain
the authority to employ a county
executive director and are considered
the supervisor(s) of record of the county
executive director. Personnel actions
will be conducted under official FSA
handbook procedure with input from
the county committee. The scope of the
county committee authority regarding
personnel actions is not limited to
committee elections, and has not
changed with this rule.
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Comment: On the LAA issue, the rule
changed the intent of LAA delineation,
which was meant for commodity
similarities rather than for fair
representation of producers.

Response: The purpose of establishing
LAAs has been and remains fair
representation of farmers and ranchers
in the county or larger area under the
jurisdiction of a county committee.
Commodities grown in an area are only
one of many criteria used for LAA
delineation. That has not changed with
this rule.

Comment: Increase the number of
LAAs from 3 to 7.

Response: This rule specifies up to 11
LAAs per county. The 2002 Farm Bill
allows 3 to 5 county committee
members for a single county jurisdiction
and the 2008 Farm Bill allows up to 11
members in a combined or consolidated
county. That is reflected in this interim
rule, and in current practice. The
number of LAAs will correspond to the
number of members on the county
committee, which could be as many as
11 for a combined or consolidated
committee.

Comment: The Uniform Guidelines
should be included in the regulation.

Response: As noted above, the
Uniform Guidelines were issued
previously in the Federal Register. They
are too extensive to include in the
regulations, and include provisions that
do not apply to members of the public.
As revised by this rule, the regulations
are consistent with the Uniform
Guidelines. If the Uniform Guidelines
are updated in the future, they will be
published in the Federal Register. They
are available on FSA’s Web site at
http://www.fsa.usda.gov/elections.

Comment: A disinterested party
should maintain the ballots and the
ballots should not be handled by
employees of the county committees.

Response: While it is not appropriate
for candidates to handle the ballots,
FSA county employees may not run for
election and are therefore disinterested
parties. As specified in the Uniform
Guidelines, any candidate may request
that ballots be sent to the State FSA
Office until the official counting, and
the county committee must do so if
requested.

When the Uniform Guidelines were
originally developed in 2004, FSA
considered requiring that ballots be sent
to the State FSA Office in all cases, and
tested that approach in a pilot program.
After a review of the pilot program, it
was determined to be impractical to
require this approach for all county
committees, so it was decided to keep
State office collection of ballots as an
option, but not a requirement, unless a

candidate requests it. That provision is
in the final Uniform Guidelines and in
this rule.

Comment: The community
committees should not be removed from
the regulation. Community committees
are a valuable resource.

Response: The community
committees are removed from the
regulation because they have not been
used since 1995. The authorization for
community committees was removed
from the relevant United States Code in
1994 as part of the Federal Crop
Insurance Reform and Department of
Agriculture Reorganization Act of 1994.

Comment: The Guidelines specify that
only mail or hand-delivered ballots are
allowed, but the rule in § 7.11 provides
for meeting or polling place method.
The guidelines and the rule should be
consistent.

Response: The Guidelines will be
updated to properly reflect the options
for meeting or polling place method.

Comment: The rule usually refers to
county committees, but there are a few
references to area committees that are
potentially confusing.

Response: Those references have been
removed from the interim rule to
address this comment. Area committees
is a commonly used term for county
committees that have jurisdiction over
multiple counties.

Comment: FSA should include a
provision setting forth an appropriate
retention period for county committees
to maintain books, records, and
documents in § 7.30, which only
specifies the retention period for ballots.

Response: The proper retention
period for the various program and
administrative records are documented
in applicable agency handbooks and are
not needed in this rule. Retention
periods vary depending on program or
administrative function.

Comment: When Tribal lands cross
state boundaries, Tribal farmers and
ranchers also be able to have the ability
for unified decision-making and
implementation by county committees.

Response: When Tribal lands cross
state boundaries, members of the Tribe
may choose to all participate at a single
county office, and therefore vote in a
single LAA to have unified decision
making and implementation for their
land.

Comment: The final rule should
reflect that the political activity of
county office employees must comply
with the Hatch Act.

Response: That is an appropriate topic
for handbooks and directives, and has
therefore been addressed there, rather
than in the rule.

Other Comments

Some of the comments received
expressed general support or opposition
for the rule or the 2002 Farm Bill
provisions, without offering specific
suggestions for changes. FSA also
received comments that are outside the
scope of this rule but have been
addressed elsewhere. The topics of the
out of scope comments included
financial support for outreach and
updates to employee handbooks.

Executive Order 12866 and 13563

Executive Order 12866, “Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order 12866
and therefore, OMB has not reviewed
this interim rule.

Clarity of the Regulations

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on this rule,
we invite your comments on how to
make it easier to understand. For
example:

e Are the requirements in the rule
clearly stated? Are the scope and intent
of the rule clear?

¢ Does the rule contain technical
language or jargon that is not clear?

e Is the material logically organized?

¢ Would changing the grouping or
order of sections or adding headings
make the rule easier to understand?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

¢ Would more, but shorter, sections
be better? Are there specific sections
that are too long or confusing?

e What else could we do to make the
rule easier to understand?

Regulatory Flexibility

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA),
generally requires an agency to prepare
a regulatory flexibility analysis of any
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rule subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act (5 U.S.C.
553) or any other statute, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
FSA has determined that this rule will
not have a significant impact on a
substantial number of small entities for
the reasons explained below. Therefore,
FSA has not prepared a regulatory
flexibility analysis.

The costs to comply with this rule are
primarily borne by FSA, not the public.
The costs of compliance with this rule
for the public are expected to be
minimal. No comments were received
on the proposed rule regarding disparate
economic impact on small entities.
Therefore, FSA certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Environmental Review

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321-4347, the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA (7 CFR part
799). The following interim rule was
determined to be Categorically
Excluded. Therefore, no environmental
assessment or environmental impact
statement will be completed for this
final rule.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State, and local officials. The objectives
of the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State, and local processes for State, and
local government coordination and
review of proposed Federal Financial
assistance and direct Federal
development. For reasons set forth in
the Notice to 7 CFR part 3015, subpart
V (48 FR 29115, June 24, 1983), the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This interim rule
is not retroactive and it does not
preempt State, or local laws,
regulations, or policies unless they
present an irreconcilable conflict with

this rule. Before any judicial action may
be brought regarding the provisions of
this rule the administrative appeal
provisions of 7 CFR parts 11 and 780
must be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, the relationship between the
Federal government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Nor does this
interim rule impose substantial direct
compliance costs on State, and local
governments. Therefore, consultation
with the States is not required.

Executive Order 13175

This rule has been reviewed for
compliance with Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments.”
Executive Order 13175 imposes
requirements on the development of
regulatory policies that have Tribal
implications or preempt Tribal laws.
The policies contained in this rule do
not preempt Tribal law.

FSA has been working closely with
the USDA Office of Tribal Relations to
ensure that the rule meets the concerns
of Tribal leaders and to develop a plan
to improve the rule implementation
with FSA staff. USDA will also respond
in a timely and meaningful manner to
all Tribal government requests for
consultation concerning this rule and
will provide additional venues, such as
webinars and teleconferences, to
periodically host collaborative
conversations with Tribal leaders and
their representatives concerning ways to
improve this rule in Indian country.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, or Tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local, or
Tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This interim rule contains no Federal
mandates under the regulatory

provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, or Tribal governments,
or the private sector. Therefore, this rule
is not subject to the requirements of
sections 202 and 205 of UMRA.

Paperwork Reduction Act

Currently approved information
collection activities are covered under
OMB control number 0560-0229. This
rule involves no change to the currently
approved collection of information.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects for 7 CFR Part 7

Agriculture.

For the reasons discussed above, 7
CFR part 7 is revised to read as follows:

PART 7—SELECTION AND
FUNCTIONS OF FARM SERVICE
AGENCY STATE AND COUNTY
COMMITTEES

Sec.
7.1
7.2
7.3
7.4
7.5
7.6

Administration.
General.
Definitions.
Selection of committee members.
Eligible voters.
Establishment of local administrative
areas.
7.7 Calling of elections.
7.8 Nominations for county committee.
7.9 Slate of candidates.
7.10 Conduct of county committee
elections.
7.11 Election of county committee
members.
Composition of a county committee.
Tie votes.
Vacancies.
Challenges and appeals.
Report of election.
Remedial measures.
Eligibility requirements of county
committee members.
7.19 Eligibility requirements of all other
personnel.
7.20 Prohibition on dual office.
7.21 Terms of office of county committee
members.
7.22 State committee duties.
7.23 County committee duties.
7.24 Chairperson of the county committee
duties.
7.25 County executive director duties.
7.26 Private business activity and conflicts
of interest.
7.27 Political activity.
7.28 Removal from office or employment
for cause.
7.29 Delegation of authority to Deputy
Administrator.

7.12
7.13
7.14
7.15
7.16
7.17
7.18
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7.30 Custody and use of books, records, and
documents.

7.31 Administrative operations.

7.34 Retention of authority.

Authority: 7 U.S.C. 2279-1, 16 U.S.C. 590d
and 590h.

§7.1

(a) The regulations in this part apply
to the election and functions of the
Farm Service Agency (FSA) county
committees and the functions of FSA
State committees (“‘county committees”
and “‘State committees,” respectively).
State and county committees will be
under the general supervision of the
FSA Administrator.

(b) State and county committees, and
representatives and employees of those
committees, do not have authority to
modify or waive any of the provisions
of this part.

(c) State committees will take any
actions required by these regulations
that have not been taken by a county
committee. State committees will also:

(1) Correct, or require a county
committee to correct, any action taken
by such county committee that is not in
accordance with this part, or

(2) Require a county committee to
withhold taking any action that is not in
accordance with this part.

(d) No provision or delegation to a
State or county committee will preclude
the FSA Administrator, or designee,
from determining any question arising
under this part, or from reversing or
modifying any determination made by a
State or county committee.

(e) These regulations will be
administered in accordance with the
Uniform Guidelines for Conducting FSA
County Committee Elections.

(f) Unless specifically provided in this
part, the Deputy Administrator, Field
Operations, FSA (Deputy
Administrator), is authorized to issue
the official instructions and procedures
referred to in this part to implement the
provisions of this part.

(g) This part applies to the United
States, its territories, and Puerto Rico.

Administration.

§7.2 General.

State and county committees will, as
directed by the Secretary, or a designee
of the Secretary, carry out the programs
and functions of the Secretary.

§7.3 Definitions.

The following definitions apply to
this part. The definitions in § 718.2 of
this title also apply to this part, except
where they conflict with the definitions
in this section.

Cooperate means to enroll a farming
operation or agricultural property with
a county office.

Deputy Administrator means Deputy
Administrator for Field Operations,
Farm Service Agency, U.S. Department
of Agriculture or the designee.

Local administrative area means an
elective area for FSA committees in a
single county or multi-county
jurisdiction.

FParticipate means to receive
assistance, services, or benefits directly
from the United States Department of
Agriculture (USDA), or from USDA
indirectly through another
governmental agency.

Socially disadvantaged farmer or
rancher is an individual or entity who
is a member of a group whose members
have been subject to racial, ethnic, or
gender prejudice because of their
identity as members of a group without
regard to their individual qualities.
These groups consist of: American
Indians or Alaskan Natives, Asians,
Blacks or African Americans, Native
Hawaiians or other Pacific Islanders,
Hispanics, and women.

State committee means the FSA State
committee.

Uniform Guidelines means the
Uniform Guidelines for Conducting
Farm Service Agency County Committee
Elections, which are available in FSA
Handbook 15-A0.

§7.4 Selection of committee members.

(a) State committee members will be
selected by the Secretary and will serve
at the pleasure of the Secretary.

(b) County committee members will
be elected as specified in § 7.11 of this
part or appointed as specified in § 7.17
of this part.

§7.5 Eligible voters.

(a) Persons must meet the
requirements of paragraphs (b) or (c) of
this section to be eligible to vote in
direct elections of county committee
members.

(b) Farmers and ranchers who are of
legal voting age in the State in which
their farms or ranches are located,
regardless of race, color, national origin,
gender, religion, age, disability, political
beliefs, sexual orientation, and marital
or family status, and any farmers or
ranchers not of legal voting age who are
in charge of the supervision and
conduct of the farming operations on an
entire farm, are eligible to vote for direct
election of county committee members,
if they:

(1) Participated in a program
administered within a county, or area
under the jurisdiction of the county
committee, within 1 year of the date of
the election; or

(2) Not later than the final date to
return ballots, cooperate as evidenced in
county office records.

(c) In any State having a community
property law, the spouse of a person
who is eligible to vote in accordance
with paragraph (b) of this section is also
eligible to vote.

(d) If an eligible voter is a legal entity,
the eligible voter’s vote may be cast by
a duly authorized representative of such
entity, as determined by the Deputy
Administrator, Field Operations, FSA.

(e) Each county office will maintain a
list of eligible voters for each local
administrative area within the county. A
county office must disclose a list
containing the names of eligible voters
to the public. A county office must
disclose a list containing the names and
addresses of eligible voters to a
candidate for a county committee
position at the request of the candidate.

(f) Farmers and ranchers who are not
on the list of eligible voters who believe
that they meet eligibility requirements
may file a written challenge with the
county committee and may appeal
county committee voting ineligibility
determinations to the State committee.

(g) Each eligible voter will be entitled
to only one ballot in any election held
in any one local administrative area. If
the eligible voter has an interest in land
located in more than one local
administrative area in a single county,
such voter will not be entitled to vote
in more than one local administrative
area in that county. There will be no
voting by proxy.

§7.6 Establishment of local administrative
areas.

(a) The Secretary, or the Secretary’s
designee, may designate local
administrative areas within a county or
a larger area under the jurisdiction of a
county committee.

(1) There will be a minimum of three
local administrative areas in each
county. In counties that have been
combined or consolidated into a
multiple county office, there will be 3
to 11 local administrative areas. In
single-county offices, there will be three
to five local administrative areas. With
respect to Alaska and Puerto Rico, the
county will be the area so designated by
the State committees. In Louisiana, the
term “county” applies to parishes.

(2) Each local administrative area will
have not more than one elected county
committee member.

(3) The boundaries of the local
administrative areas will be determined
by the State committee after considering
recommendations by the county
committee in which the local
administrative areas are located.

(4) The county committee must give
public notice of the local administrative
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area boundaries in advance of the
election and nomination processes.
(b) [Reserved]

§7.7 Calling of elections.

(a) The Secretary will establish a
county committee in each county or
area under the jurisdiction of a multiple
county office.

(b) Each election of county committee
members must be held on a date, or
within a specified period of time,
determined by the Deputy
Administrator. Each such election must
be held in accordance with instructions
issued by the Deputy Administrator,
and the instructions must be available
for public examination in each county
office.

(c) If the number of eligible voters
voting in any election of county
committee members is so small that the
State committee determines that the
result of that election does not represent
the views of a substantial number of
eligible voters, the State committee may
declare the election void and call a new
election. If it is determined by the State
committee that the election for any
position on a county committee has not
been held substantially in accordance
with official instructions, the State
committee will declare such election
void and call a new election.

§7.8 Nominations for county committee.

(a) Nominations to the county
committee will be publicly solicited
with a closing date for nominations not
less than 90 days prior to the election
date.

(b) Each solicitation for nomination
will include the nondiscrimination
statement used by the Secretary.

(c) To be eligible for nomination for
election in a single county jurisdiction
in the local administrative area
conducting the election, a person must
be a farmer or rancher residing within
that local administrative area under the
jurisdiction of the county committee. In
a multiple county jurisdiction, or in the
case where an local administrative area
or county boundary runs through a
farm, a person will only be eligible for
nomination in the jurisdiction and local
administrative area in which the
person’s records are administered.

(d) To be eligible, nominees must be
farmers or ranchers who:

(1) Participated in a program
administered within an area under the
jurisdiction of the county committee; or

(2) At the time of the deadline to
submit nominations, cooperate as
evidenced in county office records.

(e) Nominations of eligible farmers
and ranchers will be solicited and
accepted from organizations

representing the interests of socially
disadvantaged farmers and ranchers.

(f) Eligible farmers and ranchers may
nominate themselves or other farmers
and ranchers who meet the nomination
criteria in paragraph (d) of this section,
and who certify their willingness to
serve on the county committee.

(g) If elected, nominees must meet all
the eligibility requirements in §7.18 to
serve as county committee members.

§7.9 Slate of candidates.

(a) Except as provided in paragraph
(b) of this section, a slate of candidates
will consist of one or more eligible
farmers and ranchers nominated
through public solicitation of nominees
as specified in §7.8.

(b) If no nominations are received by
the closing date for nominations, the
county committee must develop a slate
of candidates in accordance with the
Uniform Guidelines.

(c) A slate developed by the county
committee must include at least one
individual representing the interests of
socially disadvantaged farmers and
ranchers.

(d) Candidates must certify their
willingness to serve on the county
committee if elected as a member or
alternate.

(e) The county committee must accept
write-in candidates on ballots.

(f) Write-in candidates, if elected as a
member or an alternate, must meet the
eligibility requirements of § 7.18 and
must certify their willingness to serve
on the county committee before they
will be certified as a member or
alternate.

§7.10 Conduct of county committee
elections.

(a) The county committee serving at
the time of the election will be
responsible for the conduct of the
county committee election in
accordance with the Uniform
Guidelines and with any instructions
issued by the Deputy Administrator.

(b) County committee elections must
not be associated with, or held in
conjunction with, any other election or
referendum conducted for any other
purpose.

(c) The county committee must give
advance public notice at least 30
calendar days prior to the election date
of how, when, and where eligible voters
may vote.

(d) The county committee must
provide at least 10 calendar days of
public notice of the date, time, and
place at which election ballots will be
opened and counted.

(e) The county committee must
provide at least 10 calendar days of

public notice that any person may
observe the opening and counting of the
election ballots.

(f) The county executive director must
notify all nominees of the outcome of
the election within 5 calendar days of
the election date. The notification must
be in writing.

§7.11 Election of county committee
members.

(a) Where there are three local
administrative areas as specified in
§ 7.6, there will be an election of a
county committee member and, if
available, any alternates, for a term of
not more than 3 years, or until such
person’s successor is elected and
qualified, in only one of the local
administrative areas so that the term of
office of one county committee member
and any alternates within one of the
local administrative areas will expire
each year.

(b) Where there are more than three
local administrative areas as specified in
§ 7.6, there will be an election in at least
one of the local administrative areas
each year, such that the term of office
of the county committee member(s) and
any alternates within at least one-third
of the local administrative areas will
expire each year.

(c) Every 3 years, the eligible voters in
a local administrative area will elect a
county committee member and may
elect first and second alternates, as
available, to serve. The alternates will
serve, in the order of the number of
votes received, as acting members of the
county committee, in case of the
temporary absence of a member, or to
become a member of the county
committee in that same order elected in
case of the resignation, disqualification,
removal, or death of a member. In other
words, the candidate receiving the most
votes will be elected as the committee
member, and the candidates receiving
the second and third most votes, if there
are multiple candidates, will be elected
as first and second alternates,
respectively.

(d) An alternate serving as an acting
member of the county committee will
have the same duties, responsibilities,
and authority as a regular member of
such committee. In the event an
alternate fills a permanent vacancy on
the county committee, such person will
assume the remainder of the unexpired
term of the county committee member
who was replaced.

(e) The election must be conducted in
all counties by mail or other distribution
of ballots in accordance with the
Uniform Guidelines, except that the
Deputy Administrator may authorize
use of the meeting or polling place
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method in any county where such
exception is deemed justified.

(f) Elections will be by secret ballot
with each eligible voter allowed to cast
one vote and having the option of
writing in the name of a candidate.

(g) Failure to elect alternates at the
regular election will not invalidate such
election or require a special election to
elect alternates.

§7.12 Composition of a county committee.

(a) A committee established under
this part will consist of not fewer than
3 nor more than 11 elected members.

(b) Committee members must be fairly
representative of the farmers and
ranchers within their respective LAA
from which they are elected.

(c) The county committee must select
a secretary who must be the county
executive director or other employee of
the county committee. The secretary
cannot be a county committee member.

(d) The county committee must select
a chairperson and vice-chairperson.

§7.13 Tie votes.

Tie votes in county committee
elections will be settled by lot in a
manner that is open to the public.

§7.14 Vacancies.

(a) In case of a vacancy in the office
of chairperson of a county committee,
the respective vice chairperson will
become chairperson. In case of a
vacancy in the office of vice chairperson
of a three member committee, the
respective third member will become
vice chairperson. In case of a vacancy in
the office of a member, a respective first
alternate, if available, will become a
member. In case of a vacancy in the
office of vice chairperson of a four to
five member county committee, the first
alternate, if available, for the LAA of the
vice chairperson will become a member
and the county committee will conduct
an organizational meeting to select a
vice chairperson; and in case of a
vacancy in the office of the first
alternate, a respective second alternate,
if available, will become the first
alternate. When unanimously
recommended by the members of the
county committee, as constituted under
this paragraph, and approved by the
State committee, the offices of
chairperson and vice chairperson of the
county committee may be filled by any
county committee member without
regard to the order of succession
specified in this paragraph.

(b) In the event that a vacancy, other
than one caused by temporary absence,
occurs in the membership of the county
committee and no alternate is available
to fill the vacancy, a special election

may be held to fill such vacancies as
exist in the membership.

(c) In the event that a vacancy, other
than one caused by temporary absence,
occurs in the membership of the county
committee and no alternate is available
to fill the vacancy, the State committee
may designate a person to serve out the
balance of the term of the vacant
position on the county committee.

§7.15 Challenges and appeals.

(a) Challenges and appeals by
nominees regarding voter eligibility or
the results of a county committee
election must be handled in accordance
with the Uniform Guidelines.

(b) Any nominee has the right to
challenge an election in writing, in
person, or both within 15 calendar days
after the results of the election are
posted.

(c) Challenges to the election must be
made to the county committee, which
will provide a decision on the challenge
to the appellant within 7 calendar days
of the receipt of the challenge.

(d) The county committee’s decision
may be appealed to the State Committee
within 15 calendar days of receipt of the
notice of the decision if the appellant
desires.

(e) In the event that an election is
nullified as a result of a challenge or
appeal, or an error in the election
process, a special election must be
conducted by the county office and
closely monitored by the FSA State
office.

§7.16 Report of election.

(a) The county committee must file an
election report with the Secretary
through the Deputy Administrator’s
office not later than 20 days after the
date an election is held.

(b) The election report must include:

(1) The number of eligible voters in
the local administrative area;

(2) The number of ballots cast in the
election by eligible voters;

(3) The percentage of eligible voters
that cast ballots;

(4) The number of ballots disqualified
in the election;

(5) The percentage of ballots
disqualified;

(6) The number of nominees for each
seat up for election;

(7) The race, ethnicity, and gender of
each nominee, as provided by the
voluntary self identification of each
nominee; and

(8) The final election results,
including the number of ballots received
by each nominee.

§7.17 Remedial measures.

(a) FSA will consider additional
efforts to achieve the objective that

county committees are fairly
representative of farmers and ranchers
within areas covered by the committees.
Such efforts may include, but are not
limited to, compliance reviews of
selected counties, further centralization
of the election process, and the
appointment of socially disadvantaged
farmers and ranchers to particular
committees in accordance with a notice
published in the Federal Register issued
by the Secretary authorizing such
appointments.

(b) The Secretary may ensure
inclusion of socially disadvantaged
farmers and ranchers by appointment of
1 additional voting member to a county
committee when a significant
population of socially disadvantaged
farmers and ranchers exist in the
committee jurisdiction and no member
is elected from that socially
disadvantaged population. The
appointment of the socially
disadvantaged voting member will be in
accordance with standards and
qualifications furnished by the State
committee.

§7.18 Eligibility requirements of county
committee members.

(a) To be eligible to hold office as a
county committee member or an
alternate to any county office, a person
must meet the conditions specified in
this section.

(b) Such person must:

(1) Meet the eligibility for nomination
criteria specified in § 7.8;

(2) Reside in the local administrative
area in which the election is held, in
cases where a State line, a county line,
or a local administrative area boundary
runs through a farm, eligible farmers
and ranchers residing on such farm may
hold office in the county and local
administrative area in which the farm
has been determined to be located for
program participation purposes;

(3) Not be ineligible based on
prohibited political activities, as
specified in the Uniform Guidelines;

(4) Not have been dishonorably
discharged from any branch of the
armed services; removed for cause from
any public office; convicted of any
fraud, larceny, embezzlement, or felony,
unless any such disqualification is
waived by the State committee or the
Deputy Administrator;

(5) Not have been removed as a
county committee member, alternate to
any county office, or as an employee for:
Failure to perform the duties of the
office; committing, attempting, or
conspiring to commit fraud;
incompetence; impeding the
effectiveness of any program
administered in the county; refusal to
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carry out or failure to comply with the
Department’s policy relating to equal
opportunity and civil rights, including
the equal employment policy, or
interfering with others in carrying out
such policy; or for violation of official
instructions, unless any such
disqualification is waived by the State
committee or the Deputy Administrator;

(6) Not have been disqualified for
future service because of a
determination by a State committee that
during previous service as a county
committee member, alternate to any
county office, or as an employee of the
county committee, the person has:
Failed to perform the duties of such
office or employment; committed,
attempted, or conspired to commit
fraud; impeded the effectiveness of any
program administered in the county; in
the course of their official duties,
refused to carry out or failed to comply
with the Department’s policy relating to
equal opportunity and civil rights,
including the equal employment policy,
or interfered with others in carrying out
such policy; or violated official
instructions, unless any such
disqualification is waived by the State
committee or the Deputy Administrator;

(7) Not be an employee of the U.S.
Department of Agriculture during the
term of office;

(8) Not be a sales agent or employee
of the Risk Management Agency or their
affiliates during the term of office;

(9) Not be already serving as a county
committee member with 1 or more years
remaining in their current term of office;
and

(10) Not have served more than 9
consecutive years (three consecutive
terms as an elected member) as an
elected or appointed county committee
member just prior to the current election
in which elected office is sought. After
a break in service of at least 1 year, a
member who has previously served 9
consecutive years may run for re-
election or be re-appointed.

§7.19 Eligibility requirements of all other
personnel.

(a) The county executive director and
other employees of the county
committee must not have been:
Dishonorably discharged from any
branch of the armed services; removed
for cause from any public office; or
convicted of any fraud, larceny,
embezzlement, or any other felony,
unless any such disqualification is
waived by the State committee or the
Deputy Administrator.

(b) The county executive director or
any other employee of the county
committee must not have been removed
as a county committee member,

alternate to any county office, county
executive director, or other employee of
the county committee for: Failure to
perform the duties of the office;
committing, attempting, or conspiring to
commit fraud; incompetence; impeding
the effectiveness of any program
administered in the county; refusal to
carry out or failure to comply with the
Department’s policy relating to equal
opportunity and civil rights, including
equal employment policy, or interfering
with others in carrying out such policy;
or for violation of official instructions,
unless such disqualification is waived
by the State committee or the Deputy
Administrator.

(c) The county executive director or
any other employee of the county
committee must not have been
disqualified for future employment
because of a determination by a State
committee that during previous service
as a county committee member,
alternate to any county office, or as an
employee of the county committee, the
person has: Failed to perform the duties
of such office or employment;
committed, attempted, or conspired to
commit fraud; impeded the
effectiveness of any program
administered in the county; refused to
carry out or failed to comply with the
Department’s policy relating to equal
opportunity and civil rights, including
the equal employment policy, or
interfered with others in carrying out
such policy; or violated official
instructions, unless such
disqualification is waived by the State
committee or the Deputy Administrator.

§7.20 Prohibition on dual office.

(a) A member of the county committee
cannot, during the time they are a
committee member, also serve as:

(1) The secretary to the county
committee;

(2) A member of the State committee;
or

(3) A county executive director or any
other county office employee.

(b) [Reserved]

§7.21 Terms of office of county committee
members.

(a) The term of office of county
committee members and alternates to
such office will begin on a date fixed by
the Deputy Administrator, which will
be after their election or appointment.

(b) Before any county committee
member or alternate to the county
committee may take office as a county
committee member, such person must
sign an oath of office to pledge that they
will faithfully, fairly, and honestly
perform to the best of their ability all of

the duties devolving on them as
committee members.

(c) A term of office will continue until
a successor is elected and qualified as
specified in §§ 7.8 and 7.9 or appointed
as specified in §7.17.

§7.22 State committee duties.

The State committee, subject to the
general direction and supervision of the
Deputy Administrator, will be generally
responsible for carrying out all Farm
Programs in the State or any other
functions assigned by the Secretary or a
designee of the Secretary.

§7.23 County committee duties.

(a) The county committee, subject to
the general direction and supervision of
the State committee, will be generally
responsible for carrying out in the
county Farm Programs and any other
program or function assigned by the
Secretary or a designee of the Secretary.

(b) The county committee will:

(1) Employ the county executive
director, subject to standards and
qualifications furnished by the State
committee, except that incumbent
directors must not be removed except as
specified in § 7.28. There must be no
employment discrimination due to race,
color, national origin, gender, religion,
age, disability, political beliefs, sexual
orientation, or marital or family status.
The county executive director may not
be removed for advocating or carrying
out the Department’s policy on equal
opportunity and civil rights, including
the equal employment policy. In the
event it is claimed that dismissal is for
such reasons, the dismissal will not
become effective until the State
committee and the Deputy
Administrator have determined that
dismissal was not because of such
reasons;

(2) Direct outreach activities to reach
and inform socially disadvantaged
farmers and ranchers of all programs
and county committee election
processes;

(3) Follow official instructions to
review, approve, and certify forms,
reports, and documents requiring such
action;

(4) Recommend to the State
committee needed changes in
boundaries of local administrative areas;

(5) Make available to farmers,
ranchers, and the public information
concerning the objectives and
operations of the programs administered
through the county committee;

(6) Make available to agencies of the
Federal Government and others
information with respect to the county
committee activities in accordance with
official instructions issued;
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(7) Give public notice of the
designation and boundaries of each
local administrative area within the
county prior to the election of county
committee members;

(8) Direct the giving of notices in
accordance with applicable regulations
and official instructions;

(9) Recommend to the State
committee desirable changes in or
additions to existing programs;

(10) Conduct such hearings and
investigations as the State committee
may request; and

(11) Perform such other duties as may
be prescribed by the State committee.

§7.24 Chairperson of the county
committee duties.

The chairperson of the county
committee or the person acting as the
chairperson will preside at meetings of
the county committee, certify such
documents as may require the
chairperson’s certification, and perform
such other duties as may be prescribed
by the State committee.

§7.25 County executive director duties.

(a) The county executive director will
execute the policies established by the
county committee and be responsible
for the day-to-day operations of the
county office.

(b) The county executive director will:

(1) In accordance with standards and
qualifications furnished by the State
committee, employ the personnel of the
county office. There must be no
employment discrimination due to race,
color, national origin, gender, religion,
age, disability, political beliefs, sexual
orientation, and marital or family status.
An employee may not be removed
under this paragraph for advocating or
carrying out the Department’s policy on
equal opportunity and civil rights,
including the equal employment policy.
In the event it is claimed that the
dismissal is for such reason, the
dismissal will not become effective until
the State committee and the Deputy
Administrator have determined that
dismissal was not because of such
reason;

(2) Receive, dispose of, and account
for all funds, negotiable instruments, or
property coming into the custody of the
county committee.

§7.26 Private business activity and
conflicts of interest.

(a) No county committee member,
alternate to any such office, or county
office employee, may at any time use
such office or employment to promote
any private business interest.

(b) County committee members,
alternates, and any person employed in

the county office will be subject to the
official instructions issued with respect
to conflicts of interest and proper
conduct.

§7.27 Political activity.

Permitted and prohibited political
activities, with respect to any State
committee member, county committee
member, county executive director, or
any other county employee, will be
determined in accordance with
applicable policies specified in FSA
handbooks and directives.

§7.28 Removal from office or employment
for cause.

(a) Adverse personnel actions
involving any county committee
member or alternate member, county
executive director, or other county
office employee will be taken for failing
to perform the duties of their office,
impeding the effectiveness of any
program administered in the county,
violating official instructions, or for
misconduct.

(b) Any person whom FSA proposes
to suspend or remove from office or
employment must be given advance
written notice of the reason for such
action and must be advised of the right
to reply to such a proposal and any right
of further review and appeal if the
person is removed or suspended.

§7.29 Delegation of authority to Deputy
Administrator.

(a) Notwithstanding the authority
vested by this part to a State committee,
a county committee, and the county
executive director, the Deputy
Administrator has the authority to take
adverse personnel actions involving any
county committee member or alternate
member, county executive director, or
other county office employee for failing
to perform the duties of their office or
for misconduct.

(b) Any person whom FSA proposes
to suspend or remove from office or
employment must be given advance
written notice of the reason for such
action and must be advised of the right
to reply to such a proposal and any right
of further review and appeal if the
person is removed or suspended.

§7.30 Custody and use of books, records,
and documents.

(a) All books, records, and documents
of or used by the county committee in
the administration of programs assigned
to it, or in the conduct of elections, will
be the property of FSA or the United
States Department of Agriculture, as
applicable, and must be maintained in
good order in the county office.

(b) Voted ballots must be placed into
and remain in sealed containers, such

containers not being opened until the
prescribed date and time for counting.
Following the counting of ballots, the
ballots must be placed in sealed
containers and retained for 1 year unless
otherwise determined by the Deputy
Administrator.

(c) The books, records, and
documents referred to in paragraph (a)
of this section must be available for use
and examination:

(1) At all times by authorized
representatives of the Secretary, the
Administrator, or a designee of the
Administrator.

(2) By State and county committee
members, and authorized employees of
the State and county office in the
performance of duties assigned to them
under this part, subject to instructions
issued by the Deputy Administrator;

(3) At any reasonable time to any
program participant insofar as such
person’s interests under the programs
administered by the county committee
may be affected, subject to instructions
issued by the Deputy Administrator;
and

(4) To any other person only in
accordance with instructions issued by
the Deputy Administrator.

§7.31 Administrative operations.

The administrative operations of
county committees including, but not
limited to, the following, must be
conducted, except as otherwise
provided in this part, in accordance
with official instructions issued:
Annual, sick, and other types of
employee leave; the calling and conduct
of elections; and the maintenance of
records of county committee meetings.

§7.34 Retention of authority.

(a) Nothing in this part will preclude
the Secretary, the Administrator, or the
Deputy Administrator from
administering any or all programs, or
exercising other functions delegated to
the county committee, State committee,
or any employee of such committees.

(b) In exercising this authority, the
Secretary, the Administrator, or the
Deputy Administrator may designate for
such period of time as deemed
necessary a person or persons of their
choice to be in charge with full
authority to carry out the programs or
other functions without regard to the
normal duties of such committees or
employees.

Signed on April 25, 2012.

Thomas J. Vilsack,

Secretary of Agriculture.

[FR Doc. 2012—-13358 Filed 6—4—12; 8:45 am]
BILLING CODE 3410-05-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Doc. No. AMS—FV-11-0088; FV12-985-1
FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Salable Quantities and
Allotment Percentages for the 2012-
2013 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes the
quantity of spearmint oil produced in
the Far West, by class, that handlers
may purchase from, or handle on behalf
of, producers during the 2012-2013
marketing year, which begins on June 1,
2012. This rule establishes salable
quantities and allotment percentages for
Class 1 (Scotch) spearmint oil of
782,413 pounds and 38 percent,
respectively, and for Class 3 (Native)
spearmint oil of 1,162,473 pounds and
50 percent, respectively. The Spearmint
Oil Administrative Committee
(Committee), the agency responsible for
local administration of the marketing
order for spearmint oil produced in the
Far West, recommended these
limitations for the purpose of avoiding
extreme fluctuations in supplies and
prices to help maintain stability in the
spearmint oil market.

DATES: Effective Date: This final rule
becomes effective June 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Manuel Michel, Marketing Specialist, or
Gary Olson, Regional Manager,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Manuel Michel@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 985 (7 CFR part 985), as amended,
regulating the handling of spearmint oil
produced in the Far West (Washington,
Idaho, Oregon, and designated parts of

Nevada and Utah), hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, salable quantities
and allotment percentages may be
established for classes of spearmint oil
produced in the Far West. This rule
establishes the quantity of spearmint oil
produced in the Far West, by class,
which handlers may purchase from, or
handle on behalf of, producers during
the 2012-2013 marketing year, which
begins on June 1, 2012.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

The Committee meets annually in the
fall to adopt a marketing policy for the
ensuing marketing year or years. In
determining such marketing policy, the
Committee considers a number of
factors, including, but not limited to, the
current and projected supply, estimated
future demand, production costs, and
producer prices for all classes of
spearmint oil, as well as input from
spearmint oil handlers and producers
regarding prospective marketing
conditions. During the meeting, the
Committee recommends to USDA any
volume regulations deemed necessary to
meet market requirements and to
establish orderly marketing conditions
for Far West spearmint oil. If the
Committee’s marketing policy
considerations indicate a need for
limiting the quantity of any or all
classes of spearmint oil marketed, the
Committee subsequently recommends
the establishment of a salable quantity

and allotment percentage for such class
or classes of oil for the forthcoming
marketing year.

The salable quantity represents the
total amount of each class of spearmint
oil that handlers may purchase from, or
handle on behalf of, producers during
the marketing year. Each producer is
allotted a prorated share of the salable
quantity by applying the allotment
percentage to that producer’s allotment
base for each applicable class of
spearmint oil. The producer allotment
base is each producer’s quantified share
of the spearmint oil market based on a
statistical representation of past
spearmint oil production, with
accommodation for reasonable and
normal adjustments to such base as
prescribed by the Committee and
approved by USDA. Salable quantities
are established at levels intended to
meet market requirements and to
establish orderly marketing conditions.
Committee recommendations for
volume controls are made well in
advance of the period in which the
regulations are to be effective, thereby
allowing producers the chance to adjust
their production decisions accordingly.

Pursuant to authority in §§ 985.50,
985.51, and 985.52 of the order, the full
eight-member Committee met on
October 12, 2011, and recommended
salable quantities and allotment
percentages for both classes of oil for the
2012-2013 marketing year. The
Committee unanimously recommended
the establishment of a salable quantity
and allotment percentage for Scotch
spearmint oil of 782,413 pounds and 38
percent, respectively. For Native
spearmint oil, the Committee, in a vote
of seven members in favor and one
member opposed, recommended the
establishment of a salable quantity and
allotment percentage of 1,162,473
pounds and 50 percent, respectively.
The dissenting member favored
recommending an undetermined higher
salable quantity and allotment
percentage for Native spearmint oil.

This final rule limits the amount of
spearmint oil that handlers may
purchase from, or handle on behalf of,
producers during the 2012-2013
marketing year, which begins on June 1,
2012. Salable quantities and allotment
percentages have been placed into effect
each season since the order’s inception
in 1980.

Class 1 (Scotch) Spearmint Oil

The U.S. production of Scotch
spearmint oil is concentrated in the Far
West, which includes Washington,
Idaho, Oregon, and a portion of Nevada
and Utah. Scotch type oil is also
produced in seven other states: Indiana,
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Michigan, Minnesota, Montana, North
Dakota, South Dakota, and Wisconsin.
Additionally, Scotch spearmint oil is
produced outside of the U.S., with
China and India being the largest global
competitors of domestic Scotch
spearmint oil production.

The Far West’s share of total global
Scotch spearmint oil sales has varied
considerably over the past several
decades, from as high as 72 percent in
1988, and as low as 27 percent in 2002.
More recently, sales of Far West Scotch
spearmint oil have been approximately
49 percent of world sales, and are
expected to hold steady, or increase
slightly, in upcoming years.

Despite the Far West’s growing share
of the world market for Scotch
spearmint oil, in recent years the U.S.
industry has faced challenging
marketing conditions. From 2004 to
2007 the Far West spearmint oil
industry experienced relatively good
economic conditions, which motivated
producers to increase their production
acreage. The Far West region, which
produced 635,508 pounds of Scotch
spearmint oil in 2004, gradually
increased production over a five-year
period to 1,050,700 pounds in 2009, an
increase of 65 percent.

However, as the Far West spearmint
oil production was increasing, demand
for spearmint oil started to decline
significantly due in part to a weakening
global economy. Sales, which had
peaked at 1,002,779 pounds in 2005,
declined to 627,868 pounds in 2009. As
production rose and sales dropped,
excess inventory of uncommitted Scotch
spearmint oil began to accumulate.
Scotch spearmint oil carry-in (unsold
salable quantity from prior years that is
available for sale at the beginning of a
new marketing year), which serves as a
measure of oversupply in the market,
grew from 23,141 pounds in 2007 to
431,028 pounds in 2010.

The Committee’s response to the
deteriorating marketing environment
after 2008 was to recommend the
tightening of volume control
regulations. The Committee, which had
recommended a Scotch spearmint oil
salable quantity of 993,067 pounds for
2008-2009, dropped the
recommendation to only 566,523
pounds for the 2010-2011 marketing
year. Similarly, the recommended
allotment percentage was reduced from
50 percent during 2008—2009 to just 28
percent during the 2010-2011 marketing
year.

By 2011, production of Far West
Scotch spearmint oil had declined to an
estimated 753,947 pounds and was at
levels considered more in line with
demand. Salable carry-in on June 1,

2011, had also dropped to 227,241
pounds.

When the Committee met in October
2011 to consider volume regulation for
the 2012—-2013 marketing year, the
outlook for Far West Scotch spearmint
oil was slightly more optimistic than in
previous years and an increase in
salable quantity and allotment
percentage was recommended.

Although the spearmint industry
continues to have some concern over
the strength of the U.S. economy, there
have been recent incremental
improvements in the marketing
conditions for Scotch spearmint oil.
Current inventories, steady production,
and increases in projected demand are
all positive indicators of improving
marketing conditions for Scotch
spearmint oil, and are approaching

levels considered stable for the industry.

Certain factors may be contributing to
the recent increase in demand for Far
West Scotch spearmint oil. First,
although China and India have been
significant suppliers of spearmint oil for
the past 15 years, they have started to
replace some spearmint acreage with
other mint varieties, such as Mentha
arvensis (wild mint), and other non-
mint competing crops. In addition, both
countries are utilizing more of their
domestically produced spearmint oil,
removing oil that might otherwise have
been exported. Finally, the Midwest
region of the U.S. is experiencing a
significant reduction in spearmint
production. This decrease in regional
production is partly due to unexpected
disease and weather related factors and
partly the result of competition from
other alternate crops, such as corn and
soybeans, which are currently
experiencing higher than average
returns.

The Committee estimates that the
carry-in of Scotch spearmint oil on June
1, 2012, the primary measure of excess
supply, will be approximately 161,154
pounds. This amount is down from the
previous year’s high of 227,241 pounds
and is closer to a carry-in quantity that

the Committee considers to be favorable.

As previously mentioned, production
of Scotch spearmint oil has also been
decreasing and is nearing a level that
the Committee views as optimum.
Production has declined from a high of
1,050,700 pounds in 2009 to 753,947
pounds in 2011 and is expected to
remain comparatively the same during
the 2012 season. The Committee
considers this trend to be favorable
because it has contributed relief to the
industry’s oversupply situation.

There are also reports that indicate
consumer demand for mint flavored
products is steady, providing some

optimism for long-term increases in the
demand for Far West spearmint oil.
Spearmint oil handlers have indicated
that demand for Scotch spearmint oil
may be gaining strength. Handlers that
had projected the 2011-2012 trade
demand for Far West Scotch Spearmint
oil to be in the range of 785,000 pounds
to 1,000,000 pounds now expect it to
increase to between 800,000 pounds to
1,100,000 pounds during the 2012—-2013
marketing year.

However, this projected increase in
demand, generally thought of as a
positive indicator for the spearmint oil
industry, is viewed cautiously by some
industry participants. Due to the
inelastic nature of demand for
spearmint oil, the industry is aware that
demand remains relatively consistent
over time. Therefore, some handlers
suspect that manufacturers of mint
flavored products are currently
increasing spearmint oil purchases just
to rebuild inventories that were
depleted during the worst of the recent
U.S. economic recession. As such, those
handlers believe that at least some of the
recent increase in Scotch spearmint oil
sales may not represent an actual
increase in sustained demand, but
instead a temporary response to
fluctuations in the strategic inventories
of spearmint product manufacturers.

Given the moderately improving
economic indicators for the Far West
Scotch spearmint oil industry outlined
above, the Committee took a cautiously
optimistic perspective into the
discussion of establishing appropriate
salable quantities and allotment
percentages for the upcoming season.

Therefore, at the October 12, 2011,
meeting, the Committee recommended
the 2012—-2013 Scotch spearmint oil
salable quantity of 782,413 pounds and
allotment percentage of 38 percent. The
Committee utilized sales estimates for
2012-2013 Scotch spearmint oil, as
provided by several of the industry’s
handlers, as well as historical and
current Scotch spearmint oil production
and inventory statistics, to arrive at
these recommendations. The volume
control levels recommended by the
Committee represent an increase of
48,500 pounds and 2 percentage points
over the previous year’s final salable
quantity and allotment percentage,
reflecting a more positive assessment of
the industry’s economic conditions.

The Committee estimates that about
825,000 pounds of Scotch spearmint oil
may be sold during the 2012-2013
marketing year. When considered in
conjunction with the estimated carry-in
of 161,154 pounds of Scotch spearmint
oil on June 1, 2012, the recommended
salable quantity of 782,413 pounds
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results in a total available supply of
approximately 943,567 pounds of
Scotch spearmint oil during the 2012—
2013 marketing year. The Committee
estimates that carry-in of Scotch
spearmint oil into the 2013-2014
marketing year, which begins June 1,
2013, will be 118,567 pounds, a
decrease of 42,587 pounds from the
beginning of the 2012—-2013 marketing
year.

The Committee’s stated intent in the
use of marketing order volume control
regulations for Scotch spearmint oil is to
keep adequate supplies available to
meet market needs and establish orderly
marketing conditions. With that in
mind, the Committee developed its
recommendation of Scotch spearmint
oil salable quantity and allotment
percentage for the 2012—-2013 marketing
year based on the information discussed
above, as well as the data outlined
below.

(A) Estimated carry-in on June 1,
2012—161,154 pounds. This figure is
the difference between the revised
2011-2012 marketing year total
available supply of 961,154 pounds and
the estimated 2011-2012 marketing year
trade demand of 800,000 pounds.

(B) Estimated trade demand for the
2012-2013 marketing year—825,000
pounds. This figure is based on input
from producers at six Scotch spearmint
oil production area meetings held in late
September and early October 2011, as
well as estimates provided by handlers
and other meeting participants at the
October 12, 2011, meeting. The average
estimated trade demand provided at the
six production area meetings is 859,444
pounds, which is 28,056 pounds less
than the average of trade demand
estimates submitted by handlers. The
average of Far West Scotch spearmint
oil sales over the last five years is
743,506 pounds.

(C) Salable quantity required from the
2012-2013 marketing year production—
663,846 pounds. This figure is the
difference between the estimated 2012—
2013 marketing year trade demand
(825,000 pounds) and the expected
carry-in on June 1, 2012 (161,154
pounds). This amount represents the
minimum salable quantity necessary to
meet the estimated 2012-2013 Scotch
spearmint oil trade demand.

(D) Total estimated allotment base for
the 2012-2013 marketing year—
2,058,981 pounds. This figure
represents a one percent increase over
the revised 2011-2012 total allotment
base. This figure is generally revised
each year on June 1 due to producer
base being lost because of the bona fide
effort production provisions of

§985.53(e). The revision is usually
minimal.

(E) Computed allotment percentage—
32.2 percent. This percentage is
computed by dividing the minimum
required salable quantity (663,846
pounds) by the total estimated allotment
base (2,058,981 pounds).

(F) Recommended allotment
percentage—38 percent. This is the
Committee’s recommendation and is
based on the computed allotment
percentage (32.2 percent), the average of
the computed allotment percentage
figures from the six production area
meetings (36.2 percent), and input from
producers and handlers at the October
12, 2011, meeting. The actual
recommendation of 38 percent is based
on the Committee’s determination that
the computed percentage (32.2 percent)
may not adequately supply the potential
2012-2013 Scotch spearmint oil market.

(G) The Committee’s recommended
salable quantity—782,413 pounds. This
figure is the product of the
recommended allotment percentage (38
percent) and the total estimated
allotment base (2,058,981 pounds).

(H) Estimated available supply for the
2012-2013 marketing year—943,567
pounds. This figure is the sum of the
2012-2013 recommended salable
quantity (782,413 pounds) and the
estimated carry-in on June 1, 2012
(161,154 pounds).

Class 3 (Native) Spearmint Oil

The Native spearmint oil industry is
facing market conditions similar to
those affecting the Scotch spearmint oil
market, although not nearly as severe.
Approximately 90 percent of U.S.
production of Native spearmint oil is
produced within the Far West
production area, thus domestic
production outside this area is not a
major factor in the marketing of Far
West Native spearmint oil. This has
been an attribute of U.S. production
since the order’s inception. A minor
amount of domestic Native spearmint
oil is produced outside of the Far West
region in the states of Indiana,
Michigan, Minnesota, Montana, North
Dakota, South Dakota, and Wisconsin.

According to the Committee, very
little true Native spearmint oil is
produced outside of the United States.
However, India has been producing an
increasing quantity of spearmint oil
with qualities very similar to Native
spearmint oil. Committee records show
that in 1996 the Far West accounted for
nearly 93 percent of the global sales of
Native or Native quality spearmint oil.
By 2008, that share had declined to only
48 percent. Since then, the percentage
has been increasing and Far West Native

spearmint oil was estimated to be over
70 percent of global sales in 2011.

Despite the fact that Far West Native
spearmint oil has been gaining world
market share, the industry has endured
challenging marketing conditions over
the past several years. Overproduction,
coupled with a decrease in demand,
created a similar oversupply situation
for Native spearmint oil as was
previously discussed for Scotch
spearmint oil. Production of Native
spearmint oil in the Far West region was
701,372 pounds in 2004, but increased
to 1,453,896 pounds in 2009, an
increase of 107 percent in just five
years.

In addition to oversupply issues
during this period, demand for Native
spearmint oil was moving in the
opposite direction. Sales of Far West
Native oil peaked in 2004 at 1,249,507
pounds and then steadily declined over
the next five years, dropping to just
976,888 pounds in 2009. As production
rose and sales dropped, excess
inventory of uncommitted Native
spearmint oil began to accumulate.
Salable carry-in of Native oil measured
at the beginning of each marketing year,
which serves as a measure of
oversupply in the market, increased
from 83,417 pounds at the beginning of
the 2007-2008 marketing year to
343,517 pounds at the beginning of the
2010-2011 marketing year.

The Committee’s response to the
changing marketing conditions of Native
spearmint oil was similar to its response
of the Scotch spearmint oil situation. In
order to achieve more orderly marketing
conditions and provide the optimal
level of Native spearmint oil, the
Committee recommended initial salable
quantities and allotment percentages at
the start of each marketing period and
subsequently reassessed the market to
determine if intra-seasonal increases
were necessary. The approach proved
successful in providing the market with
adequate levels of Native spearmint oil.

By 2010, production of Far West
Native spearmint oil had decreased and
was more in line with market demand.
The Committee, which recommended a
Native spearmint oil salable quantity of
953,405 pounds in 2010-2011,
increased the recommendation to
1,266,161 pounds in the 2011-2012
marketing period. Similarly, the
recommended allotment percentage,
which was 50 percent in 2010-2011,
increased to 55 percent during the
2011-2012 marketing period. Salable
carry-in on June 1, 2011, was estimated
to be approximately 164,809 pounds.

When the Committee met on October
12, 2011, to consider volume regulations
for the upcoming 2012—2013 marketing
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year, the general consensus within the
Native spearmint oil industry was that
marketing conditions were improving
marginally in comparison to recent
years.

Although the problem of Native
spearmint oil overproduction has
improved significantly, this continues to
be an issue of constant concern for the
industry. Production of Far West Native
spearmint oil, which has declined from
a high of 1,453,896 pounds in 2009 to
approximately 1,191,707 pounds in
2011, is expected to remain relatively
the same, or increase slightly, during the
2012 season.

In addition to an improved supply
situation, demand for Far West Native
spearmint oil appears to have halted its
downward movement, and there is even
some optimism for modest
improvements in demand during the
coming year. Spearmint oil handlers,
who previously projected the 2011—
2012 trade demand for Far West Native
spearmint oil in the range of 1,225,000
pounds to 1,400,000 pounds, have
projected trade demand for the 2012—
2013 marketing period to be in the range
of 1,200,000 pounds to 1,500,000
pounds.

However, similar to Scotch spearmint
oil, the slight increase in projected
Native spearmint oil demand, generally
thought of as a positive indicator for the
industry, is viewed by some handlers
with caution. As mentioned previously,
consumer demand for mint flavored
products is expected to be steady or
increase slightly moving forward, which
provides optimism for long-term
improvement in the demand for Far
West spearmint oil. Some handlers,
though, have reported that the
manufacturers of such products may
just be temporarily increasing purchases
of spearmint oil to rebuild inventories
that were depleted during the worst of
the current U.S. economic recession. As
such, the handlers believe that at least
some of the recent increase in purchases
does not represent an actual increase in
sustained demand but, rather, a short-
term response to fluctuations in the
strategic inventories of the
manufacturers.

Given the economic indicators for the
Far West Native spearmint oil industry
outlined above, the Committee took a
cautiously optimistic perspective into
the discussion of establishing
appropriate salable quantities and
allotment percentages for the upcoming
season.

As such, at the October 12, 2011,
meeting, the Committee recommended a
2012-2013 Native spearmint oil salable
quantity of 1,162,473 pounds and an
allotment percentage of 50 percent. The

Committee utilized Native spearmint oil
sales estimates for 2012-2013, as
provided by several of the industry’s
handlers, as well as historical and
current Native spearmint oil market
statistics to establish these thresholds.
These volume control levels represent a
103,688 pound and a 5 percentage point
decrease over the previous year’s final
salable quantity and allotment
percentage. However, the Committee
maintains the option to recommend an
intra-seasonal increase, as it has done in
the past two marketing periods, if
demand rises beyond expectations.

The Committee estimates that
approximately 1,300,000 pounds of
Native spearmint oil may be sold during
the 2012-2013 marketing year. When
considered in conjunction with the
estimated carry-in of 180,970 pounds of
Native spearmint oil on June 1, 2012,
the recommended salable quantity of
1,162,473 pounds results in an
estimated total available supply of
1,343,443 pounds of Native spearmint
oil during the 2012—-2013 marketing
year. Thus, the Committee estimates
that carry-in of Native spearmint oil at
the beginning of the 20132104
marketing year will be approximately
43,443 pounds.

The Committee’s stated intent in the
use of marketing order volume control
regulations for Native spearmint oil is to
keep adequate supplies available to
meet market needs and establish orderly
marketing conditions. With that in
mind, the Committee developed its
recommendation of Native spearmint oil
salable quantity and allotment
percentage for the 2012—2013 marketing
year based on the information discussed
above, as well as the data outlined
below.

(A) Estimated carry-in on June 1,
2012—180,970 pounds. This figure is
the difference between the revised
2011-2012 marketing year total
available supply of 1,430,970 pounds
and the estimated 2011-2012 marketing
year trade demand of 1,250,000 pounds.

(B) Estimated trade demand for the
2012-2013 marketing year—1,300,000
pounds. This estimate is established by
the Committee and is based on input
from producers at the seven Native
spearmint oil production area meetings
held in late September and early
October 2011, as well as estimates
provided by handlers and other meeting
participants at the October 12, 2011,
meeting. The average estimated trade
demand provided at the seven
production area meetings was 1,300,833
pounds, whereas the handler estimate
ranged from 1,200,000 pounds to
1,500,000 pounds.

(C) Salable quantity required from the
2012-2013 marketing year production—
1,119,030 pounds. This figure is the
difference between the estimated 2012—
2013 marketing year trade demand
(1,300,000 pounds) and the expected
carry-in on June 1, 2012 (180,970
pounds). This amount represents the
minimum salable quantity necessary to
meet the estimated 2012-2013 Native
spearmint oil trade demand.

(D) Total estimated allotment base for
the 2012-2013 marketing year—
2,324,945 pounds. This figure
represents a one percent increase over
the revised 2011-2012 total allotment
base. This figure is generally revised
each year on June 1 due to producer
base being lost because of the bona fide
effort production provisions of
§985.53(e). The revision is usually
minimal.

(E) Computed allotment percentage—
48.1 percent. This percentage is
computed by dividing the required
salable quantity (1,119,030 pounds) by
the total estimated allotment base
(2,324,945 pounds).

(F) Recommended allotment
percentage—>50 percent. This is the
Committee’s recommendation based on
the computed allotment percentage
(48.1 percent), the average of the
computed allotment percentage figures
from the seven production area
meetings (51.3 percent), and input from
producers and handlers at the October
12, 2011, meeting. The actual
recommendation of 50 percent is based
on the Committee’s determination that
the computed percentage (48.1 percent)
may not adequately supply the potential
2012-2013 Native spearmint oil market.

(G) The Comimittee’s recommended
salable quantity—1,162,473 pounds.
This figure is the product of the
recommended allotment percentage (50
percent) and the total estimated
allotment base (2,324,945 pounds).

(H) Estimated available supply for the
2012-2013 marketing year—1,343,443
pounds. This figure is the sum of the
2012-2013 recommended salable
quantity (1,162,473 pounds) and the
estimated carry-in on June 1, 2012
(180,970 pounds).

The salable quantity is the total
quantity of each class of spearmint oil
that handlers may purchase from, or
handle on behalf of, producers during a
marketing year. Each producer is
allotted a share of the salable quantity
by applying the allotment percentage to
the producer’s allotment base for the
applicable class of spearmint oil.

The Committee’s recommended
Scotch and Native spearmint oil salable
quantities and allotment percentages of
782,413 pounds and 38 percent, and
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1,162,473 pounds and 50 percent,
respectively, are based on the goal of
establishing and maintaining market
stability. The Committee has
determined that this goal will be
achieved by matching the available
supply to the estimated demand of each
class of Spearmint oil, thus avoiding
extreme fluctuations in inventories and
prices.

The salable quantities established by
this rule are not expected to cause a
shortage of spearmint oil supplies. Any
unanticipated or additional market
demand for spearmint oil which may
develop during the marketing year
could be satisfied by an intra-seasonal
increase in the salable quantity. The
order provides for intra-seasonal
increases to allow the Committee the
flexibility to respond quickly to
changing market conditions. In
addition, producers who produce more
than their annual allotments during the
2012-2013 marketing year may transfer
such excess spearmint oil to producers
who have produced less than their
annual allotment, or, up until November
1, 2012, place it into the reserve pool to
be released in the future in accordance
with market needs.

This regulation is similar to
regulations issued in prior seasons. The
average allotment percentage for the five
most recent marketing years for Scotch
spearmint oil is 36.5 percent, while the
average allotment percentage for the
same five-year period for Native
spearmint oil is 49.3 percent. Costs to
producers and handlers resulting from
this rule are expected to be offset by the
benefits derived from a stable market
and improved returns. In conjunction
with the issuance of this final rule,
USDA has reviewed the Committee’s
marketing policy statement for the
2012-2013 marketing year. The
Committee’s marketing policy
statement, a requirement whenever the
Committee recommends volume
regulation, fully meets the intent of
§985.50 of the order.

During its discussion of potential
2012-2013 salable quantities and
allotment percentages, the Committee
considered: (1) The estimated quantity
of salable oil of each class held by
producers and handlers; (2) the
estimated demand for each class of oil;
(3) the prospective production of each
class of oil; (4) the total of allotment
bases of each class of oil for the current
marketing year and the estimated total
of allotment bases of each class for the
ensuing marketing year; (5) the quantity
of reserve oil, by class, in storage; (6)
producer prices of oil, including prices
for each class of oil; and (7) general
market conditions for each class of oil,

including whether the estimated season
average price to producers is likely to
exceed parity. Conformity with the
USDA'’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” has also been
reviewed and confirmed.

The salable quantities and allotment
percentages established by this final
rule take into consideration the
projected market needs of the 2012—
2013 marketing year. In determining
projected market needs, the Committee
considered historical sales, as well as
changes and trends in production and
demand. This rule also provides
producers with information on the
amount of spearmint oil that should be
produced in the 2012-2013 season in
order to meet the projected market
demand.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are eight spearmint oil handlers
subject to regulation under the order,
and approximately 32 producers of
Scotch spearmint oil and approximately
88 producers of Native spearmint oil in
the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts of less than $7,000,000,
and small agricultural producers are
defined as those having annual receipts
of less than $750,000.

Based on the SBA’s definition of
small entities, the Committee estimates
that 2 of the 8 handlers regulated by the
order could be considered small
entities. Most of the handlers are large
corporations involved in the
international trading of essential oils
and the products of essential oils. In
addition, the Committee estimates that
15 of the 32 Scotch spearmint oil
producers and 26 of the 88 Native
spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, a majority of

handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity, and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. A typical
spearmint oil-producing operation has
enough acreage for rotation such that
the total acreage required to produce the
crop is about one-third spearmint and
two-thirds rotational crops. Thus, the
typical spearmint oil producer has to
have considerably more acreage than is
planted to spearmint during any given
season. Crop rotation is an essential
cultural practice in the production of
spearmint oil for purposes of weed,
insect, and disease control. To remain
economically viable with the added
costs associated with spearmint oil
production, a majority of spearmint oil-
producing farms fall into the SBA
category of large businesses.

Small spearmint oil producers
generally are not as extensively
diversified as larger ones and as such
are more at risk from market
fluctuations. Such small producers
generally need to market their entire
annual allotment and do not have the
luxury of having other crops to cushion
seasons with poor spearmint oil returns.
Conversely, large diversified producers
have the potential to endure one or
more seasons of poor spearmint oil
markets because income from alternate
crops could support the operation for a
period of time. Being reasonably assured
of a stable price and market provides
small producing entities with the ability
to maintain proper cash flow and to
meet annual expenses. Thus, the market
and price stability provided by the order
potentially benefit small producers
more than such provisions benefit large
producers. Even though a majority of
handlers and producers of spearmint oil
may not be classified as small entities,
the volume control feature of this order
has small entity orientation.

This final rule establishes the quantity
of spearmint oil produced in the Far
West, by class, that handlers may
purchase from, or handle on behalf of,
producers during the 2012-2013
marketing year. The Committee
recommended this rule to help maintain
stability in the spearmint oil market by
matching supply to estimated demand,
thereby avoiding extreme fluctuations in
supplies and prices. Establishing
quantities that may be purchased or
handled during the marketing year
through volume regulations allows
producers to plan their spearmint
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planting and harvesting to meet
expected market needs. The provisions
of §§985.50, 985.51, and 985.52 of the
order authorize this rule.

Instability in the spearmint oil sub-
sector of the mint industry is much
more likely to originate on the supply
side than the demand side. Fluctuations
in yield and acreage planted from
season-to-season tend to be larger than
fluctuations in the amount purchased by
handlers. Notwithstanding the recent
global recession and the overall negative
impact on demand for consumer goods
that utilize spearmint oil, demand for
spearmint oil tends to change slowly
from year to year.

Demand for spearmint oil at the farm
level is derived from retail demand for
spearmint-flavored products such as
chewing gum, toothpaste, and
mouthwash. The manufacturers of these
products are by far the largest users of
mint oil. However, spearmint flavoring
is generally a very minor component of
the products in which it is used, so
changes in the raw product price have
virtually no impact on retail prices for
those goods.

Spearmint oil production tends to be
cyclical. Years of relatively high
production, with demand remaining
reasonably stable, have led to periods in
which large producer stocks of unsold
spearmint oil have depressed producer
prices for a number of years. Shortages
and high prices may follow in
subsequent years, as producers respond
to price signals by cutting back
production.

The significant variability of the
spearmint oil market is illustrated by
the fact that the coefficient of variation
(a standard measure of variability;
“CV”) of Far West spearmint oil grower
prices for the period 1980-2010 (when
the marketing order was in effect) is
0.17 compared to 0.34 for the decade
prior to the promulgation of the order
(1970-79) and 0.48 for the prior 20-year
period (1960-79). This provides an
indication of the price stabilizing
impact of the marketing order.

Production in the shortest marketing
year was about 48 percent of the 31-year
average (1.89 million pounds from 1980
through 2010) and the largest crop was
approximately 163 percent of the 31-
year average. A key consequence is that,
in years of oversupply and low prices,
the season average producer price of
spearmint oil is below the average cost
of production (as measured by the
Washington State University
Cooperative Extension Service.)

The wide fluctuations in supply and
prices that result from this cycle, which
was even more pronounced before the
creation of the order, can create

liquidity problems for some producers.
The order was designed to reduce the
price impacts of the cyclical swings in
production. However, producers have
been less able to weather these cycles in
recent years because of the increase in
production costs. While prices have
been relatively steady, the cost of
production has increased to the extent
that plans to plant spearmint may be
postponed or changed indefinitely.
Producers are also enticed by the prices
of alternative crops and their lower cost
of production.

In an effort to stabilize prices, the
spearmint oil industry uses the volume
control mechanisms authorized under
the order. This authority allows the
Committee to recommend a salable
quantity and allotment percentage for
each class of oil for the upcoming
marketing year. The salable quantity for
each class of oil is the total volume of
oil that producers may sell during the
marketing year. The allotment
percentage for each class of spearmint
oil is derived by dividing the salable
quantity by the total allotment base.

Each producer is then issued an
annual allotment certificate, in pounds,
for the applicable class of oil, which is
calculated by multiplying the
producer’s allotment base by the
applicable allotment percentage. This is
the amount of oil of each applicable
class that the producer can sell.

By November 1 of each year, the
Committee identifies any oil that
individual producers have produced
above the volume specified on their
annual allotment certificates. This
excess oil is placed in a reserve pool
administered by the Committee.

There is a reserve pool for each class
of oil that may not be sold during the
current marketing year unless USDA
approves a Committee recommendation
to increase the salable quantity and
allotment percentage for a class of oil
and make a portion of the pool
available. However, limited quantities of
reserve oil are typically sold by one
producer to another producer to fill
deficiencies. A deficiency occurs when
on-farm production is less than a
producer’s allotment. In that case, a
producer’s own reserve oil can be sold
to fill that deficiency. Excess production
(higher than the producer’s allotment)
can be sold to fill other producers’
deficiencies. All of these provisions
need to be exercised prior to November
1 of each year.

In any given year, the total available
supply of spearmint oil is composed of
current production plus carryover
stocks from the previous crop. The
Committee seeks to maintain market
stability by balancing supply and

demand, and to close the marketing year
with an appropriate level of carryout. If
the industry has production in excess of
the salable quantity, then the reserve
pool absorbs the surplus quantity of
spearmint oil, which goes unsold during
that year, unless the oil is needed for
unanticipated sales.

Under its provisions, the order may
attempt to stabilize prices by (1) limiting
supply and establishing reserves in high
production years, thus minimizing the
price-depressing effect that excess
producer stocks have on unsold
spearmint oil, and (2) ensuring that
stocks are available in short supply
years when prices would otherwise
increase dramatically. The reserve pool
stocks, which are increased in large
production years, are drawn down in
years where the crop is short.

An econometric model was used to
assess the impact that volume control
has on the prices producers receive for
their commodity. Without volume
control, spearmint oil markets would
likely be over-supplied. This could
result in low producer prices and a large
volume of oil stored and carried over to
the next crop year. The model estimates
how much lower producer prices would
likely be in the absence of volume
controls.

The Committee estimated trade
demand for the 2012—-2013 marketing
year for both classes of oil at 2,125,000
pounds, and that the expected
combined carry-in will be 342,124
pounds. This results in a combined
required salable quantity of 1,782,876
pounds. With volume control, sales by
producers for the 2012-2013 marketing
year will be limited to 1,944,886 pounds
(the salable quantity for both classes of
spearmint oil).

The allotment percentages, upon
which 2012-2013 producer allotments
are based, are 38 percent for Scotch and
50 percent for Native. Without volume
controls, producers would not be
limited to these allotment levels, and
could produce and sell additional
spearmint. The econometric model
estimated a $1.19 decline in the season
average producer price per pound (from
both classes of spearmint oil) resulting
from the higher quantities that would be
produced and marketed without volume
control. The surplus situation for the
spearmint oil market that would exist
without volume controls in 2012-2013
also would likely dampen prospects for
improved producer prices in future
years because of the buildup in stocks.

The use of volume controls allows the
industry to fully supply spearmint oil
markets while avoiding the negative
consequences of over-supplying these
markets. The use of volume controls is
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believed to have little or no effect on
consumer prices of products containing
spearmint oil and will not result in
fewer retail sales of such products.

The Committee discussed alternatives
to the recommendations contained in
this rule for both classes of spearmint
oil. The Committee discussed and
rejected the idea of recommending that
there not be any volume regulation for
both classes of spearmint oil because of
the severe price-depressing effects that
may occur without volume control.

After computing the initial 32.2
percent Scotch spearmint oil allotment
percentage, the Committee considered
various alternative levels of volume
control for Scotch spearmint oil. Given
the moderately improving marketing
conditions, there was consensus that the
allotment percentage for 2012—-2013
should be more than the percentage
established for the 2011-2012 marketing
year (36 percent). After considerable
discussion, the eight-member committee
unanimously determined that a salable
quantity of 782,413 pounds and an
allotment percentage of 38 percent
would be the most effective for the
2012-2013 marketing year.

The Committee also reached a
consensus regarding the level of volume
control for Native spearmint oil. After
first determining the computed
allotment percentage at 48.1 percent, the
Committee, in a vote of seven members
in favor and one member opposed,
recommended a salable quantity of
1,162,473 pounds and an allotment
percentage of 50 percent for the 2012—
2013 marketing year. The dissenting
member favored recommending an
undetermined higher salable quantity
and allotment percentage for Native
spearmint oil.

As noted earlier, the Committee’s
recommendation to establish salable
quantities and allotment percentages for
both classes of spearmint oil was made
after careful consideration of all
available information, including: (1) The
estimated quantity of salable oil of each
class held by producers and handlers;
(2) the estimated demand for each class
of oil; (3) the prospective production of
each class of oil; (4) the total of
allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Based on its review, the Committee
determined that the salable quantity and

allotment percentage levels
recommended will achieve the
objectives sought.

Without any regulations in effect, the
Committee believes the industry could
return to the pronounced cyclical price
patterns that occurred prior to the order,
and that prices in 2012-2013 could
decline substantially below current
levels.

According to the Committee, the
established salable quantities and
allotment percentages are expected to
facilitate the goal of establishing orderly
marketing conditions for Far West
spearmint oil.

As previously stated, annual salable
quantities and allotment percentages
have been issued for both classes of
spearmint oil since the order’s
inception.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they will be submitted to OMB for
approval.

This final rule establishes the salable
quantities and allotment percentages of
Class 1 (Scotch) spearmint oil and Class
3 (Native) spearmint oil produced in the
Far West during the 2012—-2013
marketing year. Accordingly, this action
will not impose any additional reporting
or recordkeeping requirements on either
small or large spearmint oil producers
or handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. Furthermore, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, the Committee’s meeting
was widely publicized throughout the
spearmint oil industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the October 12,
2011, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on March 5, 2012 (77 FR
13019). A copy of the rule was provided
to Committee staff, who in turn made it
available to all Far West spearmint oil
producers, handlers, and interested
persons. Finally, the rule was made
available through the Internet by USDA
and the Office of the Federal Register. A
30-day comment period ending April 4,
2012, was provided to allow interested
persons to respond to the proposal. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the 2012-2013
marketing year starts on June 1, 2012,
and handlers will need to begin
purchasing the spearmint oil allotted
under this rulemaking. Further,
handlers are aware of this rule, which
was recommended at a public meeting.
Finally, a 30-day comment period was
provided for in the proposed rule.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

For the reasons set forth in the

preamble, 7 CFR Part 985 is amended as
follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

m 1. The authority citation for 7 CFR
Part 985 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Anew §985.231 is added to read
as follows:

[Note: This section will not appear in
the Code of Federal Regulations.]
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§985.231 Salable quantities and allotment
percentages—2012-2013 marketing year.

The salable quantity and allotment
percentage for each class of spearmint
o0il during the marketing year beginning
on June 1, 2012, shall be as follows:

(a) Class 1 (Scotch) oil—a salable
quantity of 782,413 pounds and an
allotment percentage of 38 percent.

(b) Class 3 (Native) oil—a salable
quantity of 1,162,473 pounds and an
allotment percentage of 50 percent.

Dated: May 30, 2012.
Ruihong Guo,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-13522 Filed 6—-4—-12; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0578; Directorate
Identifier 2012-CE-019-AD; Amendment
39-17071; AD 2012-11-08]

RIN 2120-AA64
Airworthiness Directives; WACO
Classic Aircraft Corporation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
WACO Classic Aircraft Corporation
Models 2T-1A, 2T-1A-1, and 2T-1A-2
airplanes. This AD requires inspection
of the front and rear horizontal stabilizer
spar assemblies with replacement of
parts as necessary. This AD was
prompted by cracking of the horizontal
stabilizer spars, which could lead to
failure of the horizontal spars with
consequent loss of control. We are
issuing this AD to correct the unsafe
condition on these products.

DATES: This AD is effective June 20,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 20, 2012.

We must receive comments on this
AD by July 20, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact WACO Classic Aircraft
Corporation; 15955 South Airport Rd.,
Battle Creek, Michigan 49015;
telephone: (269) 565—1000; fax: (269)
565—1100; email:
flywaco@wacoclassic.com; Internet:
http://www.wacoaircraft.com/great-
lakes-support/. You may review copies
of the referenced service information at
the FAA Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Steven J. Rosenfeld, Aerospace
Engineer, Chicago Aircraft Certification
Office (ACO), FAA, 2300 East Devon
Avenue, Room 107, Des Plaines, Illinois
60018; phone: (847) 294-7030; fax: (847)
294-7834; email:
steven.rosenfeld@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

In the last two years, there have been
three incidents of horizontal stabilizer
failure on WACO Classic Aircraft
Corporation Models 2T-1A, 2T-1A-1,
and 2T-1A-2 airplanes. Cracks
originated from around the
circumference of the right stabilizer
front spar and, in one incident, the
stabilizer separated from the aircraft.
This condition, if not corrected, could
result in failure of the horizontal
stabilizer spars with consequent loss of
control.

Relevant Service Information

We reviewed WACO Classic Aircraft
Corporation, Great Lakes Aircraft,
Service Bulletin No. SB—-GL12-01R,
Revision IR, dated January 25, 2012. The
service information describes
procedures for inspecting the front and
rear horizontal stabilizer spar
assemblies with replacement as
necessary.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires inspecting the front
and rear horizontal stabilizer spar
assemblies with replacement of parts as
necessary. The AD also requires sending
the initial inspection results to the
Chicago ACO.

Interim Action

We consider this AD interim action.
After evaluating the inspection results,
we may take further AD action.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because failure of the horizontal
stabilizer spars could result in loss of
control. Therefore, we find that notice
and opportunity for prior public
comment are impracticable and that
good cause exists for making this
amendment effective in less than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2012-0578 and Directorate
Identifier 2012—CE—-019-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.
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We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We

substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 134
airplanes of U.S. registry.
We estimate the following costs to

will also post a report summarizing each comply with this AD:
ESTIMATED COSTS
Action Labor cost Parts cost %?géﬁgtr Cg?)te?gt é"J,'SS'
Inspection of the front and rear horizontal | 4 work-hours x $85 per hour = $340 ....... Not applicable ........... $340 $45,560
stabilizer spar assemblies.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

’ Cost per

Action Labor cost Parts cost product

Replacement of the front and rear spar stabilizer assembly parts (accu- | 92 work-hours x $85 per hour = $2,200 $10,020
mulative cost for all four spar assemblies). 7,820.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-11-08 WACO Classic Aircraft
Corporation: Amendment 39-17071 ;
Docket No. FAA-2012-0578; Directorate
Identifier 2012—-CE-019-AD.

(a) Effective Date

This AD is effective June 20, 2012.
(b) Affected ADs

None.
(c) Applicability

This AD applies to the following WACO
Classic Aircraft Corporation model airplanes

listed in paragraphs (c)(1) through (c)(3) of
this AD, certificated in any category:

(1) 2T-1A: Serial numbers (S/Ns) 0501
through 0502,

(2) 2T-1A-1: S/Ns 0503 through 0699, and

(3) 2T-1A-2: S/Ns 0701 through 1012.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 55, Horizontal Stabilizer Spar/Rib.

(e) Unsafe Condition

This AD was prompted by failure of the
horizontal stabilizer spars, which could
result in loss of control. We are issuing this
AD to correct the unsafe condition on these
products.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

Before doing aerobatic flight maneuvers or
at the next annual or 100-hour inspection
after July 20, 2012, whichever occurs first,
and repetitively thereafter at intervals not to
exceed every 200 hours time-in-service (TIS),
inspect the front and rear horizontal
stabilizer spar assemblies for cracking
following WACO Classic Aircraft
Corporation, Great Lakes Aircraft, Service
Bulletin No. SB-GL12-01R, Revision IR,
dated January 25, 2012.

(h) Maintenance

If any cracking is found during any of the
inspections required by paragraph (g) of this
AD, before further flight, replace the cracked
parts following WACO Classic Aircraft
Corporation, Great Lakes Aircraft, Service
Bulletin No. SB-GL12-01R, Revision IR,
dated January 25, 2012.
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(i) Reporting Requirement

Within 10 days after the initial inspection
required in paragraph (g) of this AD, send a
report of the inspection results to the Chicago
Aircraft Certification Office (ACO) using the
contact information found in the Related
Information paragraph (1). Include in your
report the following information:

(1) Date of inspection,

(2) Model of aircraft,

(3) N number of aircraft,

(4) Serial number of aircraft,

(5) Hours TIS of aircraft,

(6) Description of failure if applicable,

(7) Part(s) and part number of failed part(s)
if applicable.

(j) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Chicago ACO, FAA, has
the authority to approve AMOGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Steven J. Rosenfeld, Aerospace
Engineer, Chicago Aircraft Certification
Office (ACO), FAA, 2300 East Devon Avenue,
Room 107, Des Plaines, Illinois 60018;
phone: (847) 294-7030; fax: (847) 294-7834;
email: steven.rosenfeld@faa.gov.

(m) Material Incorporated by Reference

(1) You must use WACO Classic Aircraft
Corporation, Great Lakes Aircraft, Service
Bulletin No. SB—-GL12-01R, Revision IR,
dated January 25, 2012, to do the actions
required by this AD, unless the AD specifies
otherwise. The Director of the Federal

Register approved the incorporation by
reference (IBR) under 5 U.S.C. 552(a) and
1 CFR part 51.

(2) For service information identified in
this AD, contact WACO Classic Aircraft
Corporation; 15955 South Airport Rd., Battle
Creek, Michigan 49015; telephone: (269)
565—1000; fax: (269) 565—1100; email:
flywaco@wacoclassic.com; Internet: http://
www.wacoaircraft.com/great-lakes-support/.

(3) You may review copies of the service
information at the FAA Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr_locations.html.

Issued in Kansas City, Missouri, on May
25, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-13355 Filed 6—4—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30845; Amdt. No. 3481]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective June 5,
2012. The compliance date for each
SIAP, associated Takeoff Minimums,

and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 5,
2012.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—-420)Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
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publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly

to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on May 25,
2012.

John Duncan,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date | State City Airport foc | Foe Subject

28-Jun—12 ... | IA Des Moines ........cccceeueene Des Moines Intl ................ 2/6965 | 5/8/12 | This NOTAM, published in TL 12-13, is
hereby rescinded in its entirety.

28-Jun-12 ... | IA Des Moines ........ccccuvveeen.. Des Moines Intl ................ 2/6967 | 5/8/12 | This NOTAM, published in TL 12-13, is
hereby rescinded in its entirety.

28—Jun—12 ... | TX Dallas Love Field .............. 2/3938 | 5/11/12 | ILS OR LOC RWY 31L, Amdt 21A.

28—-Jun—12 ... | MS Tupelo Rgnl 2/8355 | 5/11/12 | RNAV (GPS) RWY 18, Orig—A.

28—-Jun—12 ... | MS Tupelo ....oocveciiiiiieee Tupelo Rgnl 2/8356 | 5/11/12 | RNAV (GPS) RWY 36, Orig—A.

28-Jun—-12 ... | MO | Cape Girardeau ................ Cape Girardeau Rgnl ....... 2/8438 | 5/9/12 | Takeoff Minimums and Obstacle DP,
Amdt 8.

28-Jun—-12 ... | AZ Fort Huachuca Sierra Sierra Vista Muni—Libby 2/8587 | 5/11/12 | RADAR-2, Orig.

Vista. AAF.

28—-Jun-12 ... | IL Monmouth ........ccceeceeiunnnns Monmouth Muni ................ 2/9096 | 5/9/12 | Takeoff Minimums and Obstacle DP,
Amdt 2.

28-Jun—-12 ... | ND Dickinson .......cccccoeeeiieeenne Dickinson-Theodore Roo- 2/9700 | 5/11/12 | Takeoff Minimums and Obstacle DP,

sevelt Rgnl. Amdt 1.

28-Jun-12 ... | AR Fayetteville/Springdale ..... Northwest Arkansas Rgnl 2/9984 | 5/11/12 | RNAV (GPS) RWY 17, Orig.

28-Jun—-12 ... | AR Fayetteville/Springdale ..... Northwest Arkansas Rgnl 2/9985 | 5/11/12 | RNAV (GPS) RWY 35, Orig.

28-Jun—-12 ... | AR Fayetteville/Springdale ..... Northwest Arkansas Rgnl 2/9986 | 5/11/12 | ILS OR LOC/DME RWY 17, Orig.

28-Jun—-12 ... | AR Fayetteville/Springdale ..... Northwest Arkansas Rgnl 2/9987 | 5/11/12 | ILS OR LOC/DME RWY 35, Orig.

28—-Jun—12 ... | TX Dallas ...cccooeeveereeneieeieens Dallas Love Field .............. 2/9997 | 5/11/12 | ILS OR LOC RWY 31R, Amdt 5.

[FR Doc. 2012—-13443 Filed 6—4—12; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30844; Amdt. No. 3480 ]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective June 5,
2012. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 5,
2012.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are FAA Forms 8260-3, 8260—4, 8260—
5, 8260—15A, and 8260-15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each

separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule ” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979) ; and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97:

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).
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Issued in Washington, DC, on May 25,
2012.

John Duncan,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 28 June 2012

Quakertown, PA, Quakertown, Takeoff
Minimums and Obstacle DP, Amdt 1

Effective 26 July 2012

Bethel, AK, Bethel, ILS OR LOC/DME Z RWY
19R, Amdt 7A

Fairbanks, AK, Fairbanks Intl, ILS OR LOC
RWY 2L, ILS RWY 2L (SA CAT I), ILS
RWY 2L (CAT II), ILS RWY 2L (CAT III),
Amdt 9

Auburn, AL, Auburn University Rgnl, ILS OR
LOC RWY 36, Amdt 2

Auburn, AL, Auburn University Rgnl, RNAV
(GPS) RWY 11, Amdt 1

Auburn, AL, Auburn University Rgnl, RNAV
(GPS) RWY 18, Amdt 1

Auburn, AL, Auburn University Rgnl, RNAV
(GPS) RWY 29, Amdt 1

Auburn, AL, Auburn University Rgnl, RNAV
(GPS) RWY 36, Amdt 2

Auburn, AL, Auburn University Rgnl,
Takeoff Minimums and Obstacle DP,
Amdt 1

Auburn, AL, Auburn University Rgnl, VOR
RWY 29, Amdt 11

Auburn, AL, Auburn University Rgnl, VOR/
DME-A, Amdt 8

Carlsbad, CA, Mc Clellan-Palomar, RNAV
(GPS) Y RWY 24, Amdt 2

Carlsbad, CA, Mc Clellan-Palomar, RNAV
(RNP) Z RWY 24, Orig-A

Crescent City, CA, Jack Mc Namara Field,
GPS RWY 35, Orig, CANCELLED

Crescent City, CA, Jack Mc Namara Field, ILS
OR LOC/DME RWY 11, Amdt 8

Crescent City, CA, Jack Mc Namara Field,
RNAYV (GPS) RWY 11, Amdt 1

Crescent City, CA, Jack Mc Namara Field,
RNAYV (GPS) RWY 35, Orig

Crescent City, CA, Jack Mc Namara Field,
Takeoff Minimums and Obstacle DP,
Amdt 1

Crescent City, CA, Jack Mc Namara Field,
VOR RWY 11, Amdt 11

Crescent City, CA, Jack Mc Namara Field,
VOR/DME RWY 11, Amdt 13

Crescent City, CA, Jack Mc Namara Field,
VOR/DME RWY 35, Amdt 11

El Monte, CA, E1 Monte, Takeoff Minimums
and Obstacle DP, Amdt 5

Rio Vista, CA, Rio Vista Muni, RNAV (GPS)
RWY 25, Amdt 3

Rio Vista, CA, Rio Vista Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Rio Vista, CA, Rio Vista Muni, VOR/DME-A,
Amdt 2

Tracy, CA, Tracy Muni, NDB RWY 12, Amdt
1, CANCELLED

Washington, DC, Washington Dulles Intl,
RNAYV (RNP) Z RWY 1G, Orig-E

Sebastian, FL, Sebastian Muni, RNAV (GPS)
RWY 4, Orig

Sebastian, FL, Sebastian Muni, RNAV (GPS)
RWY 22, Orig

Sebastian, FL, Sebastian Muni, Takeoff
Minimums and Obstacle DP, Orig

St Petersburg-Clearwater, FL, St Petersburg-
Clearwater Intl, ILS OR LOC RWY 18L, ILS
RWY 18L (SA CATI), ILS RWY 18L (CAT
1I), Amdt 22

St Petersburg-Clearwater, FL, St Petersburg-
Clearwater Intl, ILS OR LOC RWY 36R,
Amdt 3

Reidsville, GA, Swinton Smith Fld at
Reidsville Muni, NDB RWY 11, Amdt 8

Reidsville, GA, Swinton Smith Fld at
Reidsville Muni, RNAV (GPS) RWY 11,
Amdt 1

Reidsville, GA, Swinton Smith Fld at
Reidsville Muni, Takeoff Minimums and
Obstacle DP, Amdt 1

Lawrenceville, IL, Lawrenceville-Vincennes
Intl, RNAV (GPS) RWY 9, Amdt 1

Lawrenceville, IL, Lawrenceville-Vincennes
Intl, RNAV (GPS) RWY 18, Amdt 1

Lawrenceville, IL, Lawrenceville-Vincennes
Intl, RNAV (GPS) RWY 27, Amdt 1

Lawrenceville, IL, Lawrenceville-Vincennes
Intl, RNAV (GPS) RWY 36, Amdt 1

Lawrenceville, IL, Lawrenceville-Vincennes
Intl, VOR RWY 27, Amdt 7B, CANCELLED

Alexandria, IN, Alexandria, Takeoff
Minimums and Obstacle DP, Orig

Connersville, IN, Mettel Field, ILS OR LOC
RWY 18, Orig-B

Connersville, IN, Mettel Field, RNAV (GPS)
RWY 36, Amdt 2

Hazard, KY, Wendell H Ford, LOC/DME
RWY 14, Orig-A

Hazard, KY, Wendell H Ford, RNAV (GPS)
RWY 14, Amdt 1A

Hazard, KY, Wendell H Ford, RNAV (GPS)
RWY 32, Orig-A

Hazard, KY, Wendell H Ford, VOR/DME
RWY 14, Amdt 1B

Lake Charles, LA, Lake Charles Rgnl, ILS OR
LOC RWY 15, Amdt 21

Lake Charles, LA, Lake Charles Rgnl, RNAV
(GPS) RWY 15, Amdt 1

Lake Charles, LA, Lake Charles Rgnl, RNAV
(GPS) RWY 33, Amdt 2

Augusta, ME, Augusta State, ILS OR LOC
RWY 17, Amdt 3

Augusta, ME, Augusta State, RNAV (GPS)
RWY 8, Amdt 1

Cloquet, MN, Cloquet Carlton County, NDB
RWY 17, Amdt 4

Cloquet, MN, Cloquet Carlton County, NDB
RWY 35, Amdt 5

Cloquet, MN, Cloquet Carlton County, RNAV
(GPS) RWY 17, Orig

Cloquet, MN, Cloquet Carlton County, RNAV
(GPS) RWY 35, Amdt 1

Cloquet, MN, Cloquet Carlton County,
Takeoff Minimums and Obstacle DP,
Amdt 2

Preston, MN, Fillmore County, RNAV (GPS)
RWY 11, Orig

Preston, MN, Fillmore County, RNAV (GPS)
RWY 29, Amdt 1

Kansas City, MO, Charles B. Wheeler
Downtown, ILS OR LOC RWY 3, Amdt 4

Kansas City, MO, Charles B. Wheeler
Downtown, ILS OR LOC RWY 19, Amdt 23

Kansas City, MO, Charles B. Wheeler
Downtown, NDB RWY 19, Amdt 18

Kansas City, MO, Charles B. Wheeler
Downtown, RNAV (GPS) RWY 3, Amdt 2

Kansas City, MO, Charles B. Wheeler
Downtown, VOR RWY 3, Amdt 19

Kansas City, MO, Charles B. Wheeler
Downtown, VOR RWY 19, Amdt 20

Pender, NE, Pender Muni, RNAV (GPS) RWY
15, Orig

Pender, NE, Pender Muni, RNAV (GPS) RWY
33, Orig

Pender, NE, Pender Muni, Takeoff
Minimums and Obstacle DP, Orig

Red Cloud, NE, Red Cloud Muni, RNAV
(GPS) RWY 16, Orig

Red Cloud, NE, Red Cloud Muni, RNAV
(GPS) RWY 34, Orig

East Hampton, NY, East Hampton, RNAV
(GPS) X RWY 10, Orig

Pisceo, NY, Piseco, RNAV (GPS) RWY 4, Orig

Pisceo, NY, Piseco, Takeoff Minimums and
Obstacle DP, Orig

Cleveland, OH, Cleveland-Hopkins Intl, ILS
OR LOC RWY 28, Amdt 24A

Cleveland, OH, Cuyahoga County, ILS OR
LOC RWY 24, Amdt 15

Cleveland, OH, Cuyahoga County, LOC/DME
BC RWY 6, Amdt 12

Cleveland, OH, Cuyahoga County, RNAV
(GPS) RWY 6, Amdt 1

Cleveland, OH, Cuyahoga County, RNAV
(GPS) RWY 24, Amdt 1

Fostoria, OH, Fostoria Metropolitan, RNAV
(GPS) RWY 9, Orig

Grants Pass, OR, Grants Pass, Takeoff
Minimums and Obstacle DP, Amdt 1

Butler, PA, Butler County/K W Scholter
Field, ILS OR LOC RWY 8, Amdt 8

Butler, PA, Butler County/K W Scholter
Field, RNAV (GPS) RWY 8, Amdt 1

Butler, PA, Butler County/K W Scholter
Field, RNAV (GPS) RWY 26, Amdt 1

Wilkes-Barre, PA, Wilkes-Barre Wyoming
Valley, RNAV (GPS) RWY 7, Orig

Wilkes-Barre, PA, Wilkes-Barre Wyoming
Valley, RNAV (GPS) RWY 25, Orig

Wilkes-Barre, PA, Wilkes-Barre Wyoming
Valley, Takeoff Minimums and Obstacle
DP, Orig

Beaufort, SC, Beaufort County, RNAV (GPS)
RWY 7, Amdt 1A

Hilton Head Island, SC, Hilton Head, LOC/
DME RWY 21, Amdt 5

Belle Fourche, SD, Belle Fourche Muni,
RNAYV (GPS) RWY 32, Amdt 1

Hot Springs, SD, Hot Springs Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Pine Ridge, SD, Pine Ridge, Takeoff
Minimums and Obstacle DP, Amdt 1

Alice, TX, Alice Intl, RNAV (GPS) RWY 13,
Amdt 1

Alice, TX, Alice Intl, RNAV (GPS) RWY 31,
Amdt 1D
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Alpine, TX, Alpine-Casparis Muni, Takeoff
Minimums and Obstacle DP, Amdt 5

Breckenridge, TX, Stephens County, GPS
RWY 35, Orig, CANCELLED

Breckenridge, TX, Stephens County, RNAV
(GPS) RWY 17, Orig

Breckenridge, TX, Stephens County, RNAV
(GPS) RWY 35, Orig

Breckenridge, TX, Stephens County, Takeoff
Minimums and Obstacle DP, Orig

Jacksonville, TX, Cherokee County, RNAV
(GPS) RWY 14, Amdt 1

Jacksonville, TX, Cherokee County, RNAV
(GPS) RWY 32, Orig

Midland, TX, Midland Airpark, RNAV (GPS)
RWY 34, Orig

Odessa, TX, Odessa-Schlemeyer Field,
Takeoff Minimums and Obstacle DP,
Amdt 3

Marion/Wytheville, VA, Mountain Empire,
Takeoff Minimums and Obstacle DP,
Amdt 2

Moses Lake, WA, Grant Co Intl, RNAV (GPS)
Y RWY 4, Amdt 1A

Moses Lake, WA, Grant Co Intl, RNAV (GPS)
Y RWY 14L, Amdt 1A

Moses Lake, WA, Grant Co Intl, RNAV (GPS)
Y RWY 22, Amdt 1A

Moses Lake, WA, Grant Co Intl, RNAV (GPS)
Y RWY 32R, Amdt 3

Williamson, WV, Appalachian Rgnl, RNAV
(GPS) RWY 8, Orig-A

Williamson, WV, Appalachian Rgnl, RNAV
(GPS) RWY 26, Orig-A

Williamson, WV, Appalachian Rgnl, Takeoff
Minimums and Obstacle DP, Orig-A

Cheyenne, WY, Cheyenne Rgnl/Jerry Olson
Field, NDB RWY 27, Amdt 15

[FR Doc. 2012-13446 Filed 6—4-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Parts 120, 123, 124, 126, 127,
and 129

RIN 1400-AC95
[Public Notice 7913 ]

Announcement of Entry Into Force of
the Defense Trade Cooperation Treaty
Between the United States and the
United Kingdom

ACTION: Final rule; announcement of
effective date.

SUMMARY: On April 13, 2012, the United
States and the United Kingdom
exchanged diplomatic notes bringing
the Treaty between the Government of
the United States of America and the
Government of the United Kingdom of
Great Britain and Northern Ireland
Concerning Defense Trade Cooperation
(Treaty Doc. 110-7) into force. This
document announces the entry into
force of the Treaty and announces April
13, 2012, as the effective date of the rule
published on March 21, 2012,
implementing the Treaty and making

other updates to the International
Traffic in Arms Regulations (ITAR).

DATES: This document announces the
entry into force of the Treaty and
announces April 13, 2012 as the
effective date of the rule published on
March 21, 2012 (77 FR 16592)
implementing the Treaty and making
other updates to the ITAR.

FOR FURTHER INFORMATION CONTACT:
Sarah J. Heidema, Office of Defense
Trade Controls Policy, Directorate of
Defense Trade Controls, Bureau of
Political-Military Affairs, U.S.
Department of State, Washington, DC
20522-0112, telephone (202) 663-2809,
email heidemasj@state.gov.

SUPPLEMENTARY INFORMATION: On March
21, 2012, the Department of State
published a rule (77 FR 16592)
amending the ITAR to implement the
Treaty, and identify via a supplement
the defense articles and defense services
that may not be exported pursuant to
the Treaty. The rule also amended the
ITAR section pertaining to the Canadian
exemption and added Israel to the list
of countries and entities that have a
shorter Congressional notification
certification time period and a higher
dollar value reporting threshold. This
rule indicated it would become effective
upon the entry into force of the Treaty
and that the Department of State would
publish a rule document in the Federal
Register announcing the effective date
of this rule. This document is being
published to make such announcement.

Dated: May 30, 2012.
Beth M. McCormick,

Deputy Assistant Secretary, Defense Trade
and Regional Security, Bureau of Political-
Military Affairs, U.S. Department of State.

[FR Doc. 2012-13583 Filed 6—4-12; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket Number USCG-2012-0174]
RIN 1625-AA00, AA08, AA11

OPSAIL 2012 Virginia, Port of Hampton
Roads, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary regulations in
the Port of Hampton Roads, Virginia for
Operation Sail (OPSAIL) 2012 Virginia
activities. This regulation is necessary to

provide for the safety of life on
navigable waters before, during, and
after OPSAIL 2012 Virginia events. This
action is intended to restrict vessel
traffic movement in portions of
Chesapeake Bay, Hampton Roads, the
James River and Elizabeth River.

DATES: This rule is effective from June
6, 2012 to June 12, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0174]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Dennis Sens, Prevention Division,
Fifth Coast Guard District; (757) 398—
6204, email Dennis.M.Sens@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On April 3, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled “OPSAIL 2012 Virginia, Port of
Hampton Roads, VA” in the Federal
Register (77 FR 19957). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the need for immediate
action, the restriction of vessel traffic is
necessary to protect life, property and
the environment; therefore, a 30-day
notice is impracticable. Delaying the
effective date would be contrary to the
regulations intended objectives of
protecting persons and vessels, and
enhancing public and maritime safety.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
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special local regulations, regulated
navigation areas, and other limited
access areas: 33 U.S.C. 1231; 33 U.S.C.
1233; 46 U.S.C. chapter 701, 3306, 3703;
50 U.S.C. 191, 195; 33 CFR 1.05-1,
6.04—1, 6.04—6, 160.5; Public Law 107—
295, 116 Stat. 2064; Department of
Homeland Security Delegation No.
0170.1.

Operation Sail, Inc. is sponsoring
OPSAIL 2012 Virginia in the Port of
Hampton Roads. Planned events include
the scheduled arrival of U.S. and foreign
naval vessels, public vessels, tall ships
and other vessels on June 6, 2012 and
June 8, 2012; the scheduled departure of
those vessels on June 12, 2012; and
three fireworks displays on June 9, 2012
with a rain date of June 10, 2012.

The Coast Guard anticipates a large
spectator fleet for these events. Vessel
operators should expect significant
congestion along the OPSAIL parade
route and viewing areas for fireworks
displays.

The purpose of these regulations is to
promote maritime safety and protect
participants and the boating public in
the Port of Hampton Roads immediately
prior to, during, and after the scheduled
events. The regulations provide clear
passage and a safety buffer around
participating vessels along the parade
route while they are in transit,
enhancing safety of participant and
spectator vessels. The regulations also
establish areas where vessels shall
proceed at the minimum speed
necessary that minimizes wake along
the parade route and temporarily
modifies use of existing anchorages for
the benefit of participants and
spectators. These regulations provide a
safety buffer around the planned
fireworks displays. The regulations will
impact the movement of all vessels
operating in the specified areas of the
Port of Hampton Roads.

The Coast Guard will establish safety
zones as a part of these regulations to
safeguard dignitaries and certain vessels
participating in the event. The Coast
Guard will implement and enforce
safety zones as specified in this
regulation. The details of the safety
zones outlined in this regulation will be
announced separately via Local Notice
to Mariners, Safety Voice Broadcasts,
and by other public media outlets.

Vessel operators are reminded that
Norfolk Naval Base will be strictly
enforcing the existing restricted area
defined at 33 CFR 334.300 during all
OPSAIL events.

All vessel operators and passengers
are reminded that vessels carrying
passengers for hire or that have been
chartered and are carrying passengers
may have to comply with certain

additional rules and regulations beyond
the safety equipment requirements for
all pleasure craft. When a vessel is not
being used exclusively for pleasure, but
rather is engaged in carrying passengers
for hire or has been chartered and is
carrying the requisite number of
passengers, the vessel operator must
possess an appropriate license and the
vessel may be subject to inspection. The
definition of the term “passenger for
hire” is found in 46 U.S.C. 2101(21a). In
general, it means any passenger who has
contributed any consideration
(monetary or otherwise) either directly
or indirectly for carriage onboard the
vessel. The definition of the term
“passenger” is found in 46 U.S.C.
2101(21). It varies depending on the
type of vessel, but generally means
individuals carried aboard vessels
except for certain specified individuals
engaged in the operation of the vessel or
the business of the owner/charterer. The
law provides for substantial penalties
for any violation of applicable license
and inspection requirements. If you
have any questions concerning the
application of the above law to your
particular case, you should contact the
Coast Guard at the address listed in
ADDRESSES for additional information.

Vessel operators are reminded they
must have sufficient facilities on board
their vessels to retain all garbage and
untreated sewage. Discharge of either
into any waters of the United States is
strictly forbidden. Violators may be
assessed civil penalties up to $40,000 or
face criminal prosecution.

We recommend that vessel operators
visiting the Port of Hampton Roads for
this event obtain up to date editions of
the following charts of the area: NOS.
12222, 12245, 12253, and 12254 to
avoid anchoring within a charted cable
or pipeline area. With the arrival of
OPSAIL 2012 Virginia participants and
spectator vessels in the Port of Hampton
Roads for this event, it will be necessary
to curtail normal port operations to
some extent. Interference will be kept to
the minimum considered necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
after the scheduled events.

C. Discussion of Comments, Changes
and the Final Rule

The Goast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Accordingly,
the Coast Guard is establishing special
local regulations and safety zones on the
specified navigable waters listed in this
regulation.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The primary impact of these
regulations will be on vessels desiring to
transit the affected waterways during
OPSAIL 2012 Virginia vessels arrival
beginning on June 6, 2012, June 8, 2012,
their departure ending on June 12, 2012
and during the fireworks display on
June 9, 2012. Although these regulations
prevent traffic from transiting a portion
of the Chesapeake Bay, Thimble Shoals
Channel, Hampton Roads, James River
and Elizabeth River during these events,
that restriction is limited in duration,
affects only a limited area, and will be
well publicized to allow mariners to
make alternative plans for transiting the
affected area. Moreover, the magnitude
of the event itself will limit or prevent
transit of the waterway. These
regulations are designed to ensure such
transit is conducted in a safe and
orderly manner.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received no comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

(1) This rule would affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
or anchor in portions of the Chesapeake
Bay, Thimble Shoals Channel, Hampton
Roads, James River and Elizabeth River,
in Virginia during various time periods
on June 6, June 8, June 9 and June 12,
2012. The regulations would not have a
significant impact on a substantial
number of small entities for the
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following reasons: the restrictions are
limited in duration, affect only limited
areas, and will be well publicized to
allow mariners to make alternative
plans for transiting the affected areas.

(2) The special local regulations,
regulated navigation areas and safety
zones specified in this regulation will
not have a significant economic impact
on a substantial number of small entities
for the following reasons. The regulated
areas would be activated, and thus
subject to enforcement, for only the
minimum time necessary to provide
clear passage and a safety buffer around
participating vessels along the parade
route while they are in transit,
enhancing safety of participant and
spectator vessels. Although the safety
zone would apply to the entire width of
the river, traffic may be allowed to pass
through the zone with the permission of
the Captain of the Port. Before the
activation of regulated areas or safety
zones, we would issue maritime
advisories widely available to users of
the affected waterway.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,

Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the

Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations at 33 CFR
part 100 and part 165 that apply to
organized marine events on the
navigable waters of the United States
that may impact on the safety or other
interest of waterway users and shore
side activities in the event area. These
regulations are necessary to provide for
the safety of the general public and
event participants from potential
hazards associated with movement of
vessels near the event area. This rule
involves establishing special local
regulations and safety zones issued in
conjunction with a OPSAIL 2012
Virginia a marine event.

This rule is categorically excluded,
under figure 2—1, paragraph (34)(g), of
the Instruction. This rule involves
establishing temporary safety zones. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

Additionally, this rule involves
establishing special local regulations
issued in conjunction with a marine
event, as described in figure 2—1,
paragraph (34)(h), of the Instruction.
Under figure 2—1, paragraph (34)(h), of
the Instruction, an environmental
analysis checklist and categorical
exclusion determination are not
required for this rule.

We seek any comments or information
that may lead to the discovery of a
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significant environmental impact from
this rule.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 and 165 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T—05—
0174 to read as follows:

§100.35T-05-0174 Special Local
Regulations; OPSAIL 2012 Virginia, Port of
Hampton Roads, VA.

(a) Definitions. (1) Captain of the Port
Representative means any U.S. Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port, Hampton Roads,
Virginia to act on their behalf.

(2) Official Patrol Vessel includes all
U.S. Coast Guard, public, state, county
or local law enforcement vessels
assigned and/or approved by the
Captain of the Port, Hampton Roads,
Virginia.

(3) Parades of Sail Vessel include all
vessels participating in OPSAIL 2012
Virginia under the auspices of the U.S.
Department of Homeland Security
Application for Marine Event, Form
CG—4423, for OPSAIL 2012 Virginia
activities in the Port of Hampton Roads,
Virginia approved by the Captain of the
Port, Hampton Roads.

(4) Parade of Sail arrivals is the
movement of Parades of Sail vessels in
orderly succession as they navigate
designated routes in the Port of
Hampton Roads, Virginia while inbound
to the Port of Hampton Roads, Virginia
on June 6, 2012 and June 8, 2012.

(5) Parade of Sail departure is the
movement of Parades of Sail vessels in
orderly succession as they navigate
designated departure routes from the
Port of Hampton Roads, Virginia to
Baltimore, Maryland on June 12, 2012.

(6) Spectator Vessel includes any
vessel, commercial or recreational,
being used for pleasure or carrying
passenger that is in the Port of Hampton

Roads to observe part or all of the
OPSAIL 2012 Virginia events.

(7) Large Spectator Vessel includes
any spectator vessel 60 feet or greater in
length with a passenger capacity of 50
persons or greater.

(8) Vessel Traffic Control Point means
a designated point which vessel traffic
may not proceed past in either inbound
or outbound direction without
permission of the Captain of the Port.

(b) Regulated Areas. The following
Vessel Traffic Control Points are
established as special local regulations
during OPSAIL 2012 Virginia in the Port
of Hampton Roads, Virginia. All
coordinates reference Datum NAS 1983:

(1) Elizabeth River, Western Branch
along a line drawn across the Elizabeth
River, Western Branch, at the West
Norfolk Bridge, located at 36°51°31” N
076°20°54” W thence to 36°51°16” N
076°2038” W.

(2) Elizabeth River, Eastern Branch
along a line drawn across the Elizabeth
River, Eastern Branch, at the Berkley
Bridge, located at 36°50°33” N
076°17°11” W thence to 36°50°27” N
076°1712” W.

(3) Elizabeth River, Southern Branch
along a line drawn across the Elizabeth
River, Southern Branch, at the Jordan
Bridge, located at 36°48’29” N
076°17’30” W thence to 36°48'32” N
076°1717” W.

(4) James River along a line drawn
across the James River at the Monitor-
Merrimac Bridge/Tunnel, located at
36°57’32” N 076°24’36” W thence to
36°56'54” N 076°24'18” W.

(5) Chesapeake Bay, Hampton Roads,
Hampton Bar, along a line drawn from
the Old Point Comfort Light (LLNR
9380) to Fort Wool Light (LLNR 9385),
located at 37°00°03” N 076°18'24” W
thence to 36°59'14” N 076°18"10” W.

(6) Elizabeth River along a line drawn
from Elizabeth River Channel Lighted
Buoy 20 (LLNR 9620) to Lafayette River
Channel Light 2 (LLNR 10660), located
at 36°53'33” N 076°20"15” W thence to
36°5336” N 076°1927” W.

(7) Elizabeth River along a line drawn
from Elizabeth River Channel Lighted
Buoy 29 (LLNR 9715) to Elizabeth River
Channel Lighted Buoy 30 (LLNR 9735),
located at 36°52"13” N 076°19'44” W
thence to 36°52°02” N 076°19'41” W.

(8) Elizabeth River along a line drawn
from Elizabeth River Channel Lighted
Buoy 36 (LLNR 9900), located at
36°5049.7” N 076°17°58.7” W thence to
the southeast corner of Hospital Point,
approximate position latitude 36°50'51”
N, longitude 076°18’09” W.

(9) Elizabeth River, Southern Branch
along a line drawn across the Elizabeth
River, Southern Branch, at the
Downtown Tunnel, located at

36°49'57.3” N 076°17°44.5” W thence to
36°50’00.3” N 076°17°35.4” W.

(c) Notification. (1) Coast Guard
Captain of the Port will notify the public
of the enforcement of these safety zones
by all appropriate means to affect the
widest publicity among the affected
segments of the public. Publication in
the Local Notice to Mariners, marine
information broadcasts, and facsimile
broadcasts may be made for these
events, beginning 24 to 48 hours before
the event is scheduled to begin, to notify
the public.

(2) Contact Information. Questions
about safety zones and related events
should be addressed to the Coast Guard
Captain of the Port. Contact Coast Guard
Sector Hampton Roads—Captain of the
Port Zone, Norfolk, Virginia: (757) 483—
8567.

(d) Special Local Regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by an Official Patrol.

(ii) Proceed as directed by any official
patrol.

(iii) The operator of any vessel shall
proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake in or near the regulated
area.

(e) Enforcement Period. This
regulation will be enforced on June 6, 8,
9, and 12, 2012.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 4. Add atemporary § 165.T05-0174 to
read as follows:

§165.T05-0174 Chesapeake Bay entrance
and Hampton Roads, VA and adjacent
waters—Regulated Navigation Area.

(a) Regulations in this temporary
section are supplemental to the
regulations in 33 CFR 165.501. All
coordinates listed reference Datum NAD
1983.

(b) Definitions. In this section:

(1) Official Patrol Vessel includes all
U.S. Coast Guard, public, state, county
or local law enforcement vessels
assigned and/or approved by the
Captain of the Port, Hampton Roads,
Virginia.



Federal Register/Vol.

77, No. 108/ Tuesday, June 5, 2012/Rules and Regulations

33093

(2) Parade of Sail Vessel includes all
vessels participating in OPSAIL 2012
Virginia under the auspices of the U.S.
Department of Homeland Security
Application for Marine Event, CG—4423,
for the OPSAIL 2012 Virginia activities
in the Port of Hampton Roads, Virginia
approved by the Captain of the Port,
Hampton Roads.

(3) Parade of Sail Arrivals is the
movement of Parades of Sail vessels in
orderly succession as they navigate
designated routes in the Port of
Hampton Roads, Virginia while inbound
to the Port of Hampton Roads, Virginia
on June 6, 2012 and June 8, 2012.

(4) Parade of Sail Departure is the
movement of Parades of Sail vessels in
orderly succession as they navigate
designated departure routes from the
Port of Hampton Roads, Virginia to
Baltimore, Maryland on June 12, 2012.

(5) Spectator Vessel includes any
vessel, commercial or recreational,
being used for pleasure or carrying
passenger that is in the Port of Hampton
Roads to observe part or all of the
OPSAIL 2012 Virginia events.

(6) Large Spectator Vessel includes
any Spectator Vessel 60 feet or greater
in length with a passenger capacity of
50 persons or greater.

(7) Vessel Traffic Control Point means
a designated point which vessel traffic
may not proceed past in either inbound
or outbound direction without
permission of the Captain of the Port.

(c) Vessels participating in OPSAIL
2012 Virginia Parades of Sail are exempt
from the regulations of § 165.501(d)(4).

(d) Regulated Navigation Area for
OPSAIL 2012 Virginia. During parades
of sail, after firework displays, and any
other time deemed necessary for safety
and security by the Captain of the Port,
Hampton Roads, vessels shall operate at
the minimum speed required to
maintain steerage and shall avoid
creating a wake when operating within
the Regulated Navigation Area, as
defined in this regulation. During the
enforcement period a regulated
navigation area will be established for
spectator vessel anchorage. Spectator
vessel anchoring will preempt use of
these areas by other vessels.

(1) Chesapeake Bay near Thimble
Shoals channel, all waters bounded by
a line connecting the following points
latitude 36°59'59.2” N Longitude
76°13’45.8” W, thence to latitude
36°59°08.7” N longitude 76°10°32.6” W,
thence to 36°58713.5” longitude N
76°10°50.6” W, thence to latitude
36°59°02.5” N longitude 76°14’08.9” W,
thence to point of origin.

(2) Hampton Roads, Hampton Bar, all
waters bounded by a line connecting the
following points latitude 36°59°25.5” N

longitude 76°20°05.8” W, thence to
latitude 36°59’52.1” N longitude
76°19'10.8” W, thence to latitude
36°59’25.7” N longitude 76°18’47.3” W,
thence to latitude 36°58’49.6” N
longitude 76°19’32.6” W, thence to point
of origin.

(3) Newport News Middle Ground, all
waters bounded by a line connecting the
following points latitude 36°5756.4” N
longitude 76°20°30.5” W, thence to
latitude 36°5708.5” N longitude
76°20°31.0” W, thence to latitude
36°56748.8” N longitude 76°20°22.5” W,
thence to latitude 36°56’45.0” N
longitude 76°20°32.0” W, thence to
latitude 36°56’45.0” N longitude
76°21’37.7” W, thence to latitude
36°57’14.1” N longitude 76°23'29.1” W,
thence to latitude 36°57°28.1” N
longitude 76°21°11.7” W, thence to point
of origin.

(e) Regulated areas. The following
locations are a moving safety zone:

(1) All waters within 500 yards of any
OPSAIL 2012 vessel which is greater
than 100 feet in length, while operating
in the navigable waters of the
Chesapeake Bay or its tributaries, south
of the Maryland-Virginia border and
north of latitude 36°55’00” N. Vessels
must operate at minimum speed within
100 yards of any OPSAIL 2012 vessel
and proceed as directed by the official
patrol commander.

(2) All waters within 100 yards of any
OPSAIL 2012 vessel which is greater
than 100 feet in length overall, while
operating in the navigable waters of the
Chesapeake Bay or its tributaries, south
of the Maryland-Virginia border and
north of latitude 36°55’00” N. Vessels
shall not approach within 100 yards of
any OPSAIL vessel. If a vessel needs to
pass within 100 yards of an OPSAIL
2012 vessel in order to ensure safe
passage in accordance with the
Navigation Rules, the vessel must
contact the Coast Guard patrol
commander on VHF-FM marine band
radio channel 13 (165.65MHz) or
channel 16 (156.8 MHz).

(f) Safety Zone. The following areas
are safety zones. OPSAIL Parade of Sail
Route Segments. Regulated waters
enclosed by the following lines:

(1) Segment One. All waters bounded
by a line connecting the Chesapeake Bay
Entrance Lighted Whistle Buoy CH
(LLNR 405) to Thimble Shoal Channel
Lighted Bell Buoy 1TS (LLNR 9205),
thence to Thimble Shoal Channel
Lighted Bell Buoy 9 (LLNR 9255),
thence to Thimble Shoal Channel
Lighted Bell Buoy 10 (LLNR 9260),
thence to Thimble Shoal Channel
Lighted Buoy 2 (LLNR 9210), thence to
the beginning.

(2) Segment Two. All waters bounded
by a line connecting Thimble Shoal
Channel Lighted Bell Buoy 9 (LLNR
9255), thence to Thimble Shoal Channel
Lighted Gong Buoy 17 (LLNR 9295),
thence to Fort Wool Light (LLNR 9385),
thence to Old Point Comfort Light
(LLNR 9380), thence to Thimble Shoal
Channel Lighted Buoy 22 (LLNR 9320),
thence to Thimble Shoal Channel
Lighted Buoy 18 (LLNR 9300), thence to
Thimble Shoal Channel Lighted Buoy
10 (LLNR 9260), thence to the
beginning.

(3) Segment Three. All waters
bounded by a line connecting Fort Wool
Light (LLNR 9385), thence to Elizabeth
River Channel Lighted Buoy 1ER (LLNR
9445), thence to Elizabeth River
Channel Lighted Bell Buoy 3 (LLNR
9465), thence to Elizabeth River
Channel Lighted Gong Buoy 5 (LLNR
9470), thence to Elizabeth River
Channel Lighted Buoy 7 (LLNR 9475),
thence to Elizabeth River Channel
Lighted Buoy 9 (LLNR 9515), thence to
Elizabeth River Channel Lighted Buoy
11 (LLNR 9525), thence to Elizabeth
River Channel Lighted Buoy 15 (LLNR
9545), thence to Elizabeth River
Channel Lighted Gong Buoy 17 (LLNR
9595), thence to Elizabeth River
Channel Lighted Buoy 19 (LLNR 9605),
thence to Lafayette River Channel Light
2 (LLNR 10660), thence to Elizabeth
River Channel Lighted Buoy 20 (LLNR
9620), thence to Elizabeth River
Channel Lighted Buoy 18 (LLNR 9600),
thence to Elizabeth River Channel
Lighted Buoy 14 (LLNR 9540), thence to
Elizabeth River Channel Lighted Buoy
12 (LLNR 9530), thence to Elizabeth
River Channel Lighted Bell Buoy 10
(LLNR 9520), thence to Elizabeth River
Channel Lighted Buoy 8 (LLNR 9500),
thence to Newport News Channel
Lighted Buoy 2 (LLNR 10840), thence to
Old Point Comfort Light (LLNR 9380),
thence to the beginning.

(4) Segment Four. All waters bounded
by a line connecting Elizabeth River
Channel Lighted Buoy 20 (LLNR 9620),
thence to Elizabeth River U.S. Navy
Deperming Range Sound Signal (LLNR
9725), thence to Elizabeth River
Channel Lighted Buoy 30 (LLNR 9735),
thence to Elizabeth River Channel
Lighted Buoy 32 (LLNR 9840), thence to
Elizabeth River Channel Lighted Buoy
36 (LLNR 9900), thence following the
shoreline to the western terminus of the
Jordan Bridge, thence to the eastern
terminus of the Jordan Bridge shoreline,
thence following the shoreline to the
southern terminus of the Berkley Bridge,
thence to the northern terminus of the
Berkley Bridge, thence following the
shoreline to Elizabeth River Channel
Lighted Buoy 33 (LLNR 9850), thence to
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Elizabeth River Channel Buoy 31 (LLNR
9835), thence to Elizabeth River
Channel Lighted Buoy 29 (LLNR 9715),
thence to Elizabeth River Channel
Lighted Buoy 25 (LLNR 9710), thence to
Elizabeth River Channel Lighted Buoy
21 (LLNR 9625), thence to Lafayette
River Channel Light 2 (LLNR 10660),
thence to the beginning.

(g) Regulated Area. The following area
is a safety zone. Fireworks Display
Safety Zone: Regulated waters enclosed
by the following lines: All waters
bounded by a line connecting Elizabeth
River Channel Lighted Buoy 20 (LLNR
9620), thence to Elizabeth River U.S.
Navy Deperming Range Sound Signal
(LLNR 9725), thence to Elizabeth River
Channel Lighted Buoy 30 (LLNR 9735),
thence to Elizabeth River Channel
Lighted Buoy 32 (LLNR 9840), thence to
Elizabeth River Channel Lighted Buoy
36 (LLNR 9900), thence following the
shoreline to the western terminus of the
Jordan Bridge, thence to the eastern
terminus of the Jordan Bridge shoreline,
thence following the shoreline to the
southern terminus of the Berkley Bridge,
thence to the northern terminus of the
Berkley Bridge, thence following the
shoreline to Elizabeth River Channel
Lighted Buoy 33 (LLNR 9850), thence to
Elizabeth River Channel Buoy 31 (LLNR
9835), thence to Elizabeth River
Channel Lighted Buoy 29 (LLNR 9715),
thence to Elizabeth River Channel
Lighted Buoy 25 (LLNR 9710), thence to
Elizabeth River Channel Lighted Buoy
21 (LLNR 9625), thence to Lafayette
River Channel Light 2 (LLNR 10660),
thence to the beginning.

(h) Notification. (1) Coast Guard
Captain of the Port will notify the public
of the enforcement of these safety zones
by all appropriate means to affect the
widest publicity among the affected
segments of the public. Publication in
the Local Notice to Mariners, marine
information broadcasts, and facsimile
broadcasts may be made for these
events, beginning 24 to 48 hours before
the event is scheduled to begin, to notify
the public.

(2) Contact Information. Questions
about safety zones and related events
should be addressed to the Coast Guard
Captain of the Port. Contact Coast Guard
Sector Hampton Roads—Captain of the
Port Zone, Norfolk, Virginia: (757) 483—
8567.

(i) Regulations: (1) In accordance with
the general regulations in § 165.23 of
this part, entry into these zones is
prohibited unless authorized by the
Captain of the Port, Hampton Roads or
his designated representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
Number (757) 668—5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF-FM marine band
radio channel 13 (165.65MHz) or
channel 16 (156.8 MHz).

(j) Enforcement Period. This
regulation will be enforced June 6, 8, 9,
and 12, 2012.

Dated: May 17, 2012.
Steven H. Ratti,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2012-13404 Filed 6-4-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0200]

RIN 1625-AA00

Safety Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of

Engineers Locks, Sault Sainte Marie,
Mi

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the specified waters of Captain of the
Port Sault Sainte Marie zone. This safety
zone is intended to restrict vessels from
certain portions of water areas within
Sector Sault Sainte Marie Captain of the
Port zone, as defined by 33 CFR 3—
45.45. This temporary safety zone is
necessary to protect spectators and
vessels from the hazards associated with
fireworks displays.

DATES: This rule is effective from 10
p-m. until 12 a.m. on June 28, 2012.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket USCG-2012-0200 and are
available online by going to http://

www.regulations.gov, inserting USCG—
2012-0200 in the “Keyword” box, and
then clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email MST3 Kevin Moe,
U.S. Coast Guard, Sector Sault Sainte
Marie, telephone 906—-253—-2429, email
at Kevin.D.Moe@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 12, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; International
Bridge 50th Anniversary Celebration
Fireworks, St Mary’s River, U.S. Army
Corps of Engineers Locks, Sault Sainte
Marie, ML in the Federal Register (77
FR 21893). We received 1 public
submission commenting on the
proposed rule. No public meeting was
requested, and none was held.

Basis and Purpose

On the evening of 28 June 2012, The
International Bridge Administration will
be celebrating the International Bridge
50th Anniversary. As part of that
celebration, fireworks will be launched
from the northeast pier of the U.S. Army
Corp of Engineers Soo Locks. The
Captain of the Port Sault Sainte Marie
has determined that the fireworks event
poses various hazards to the public,
including explosive dangers associated
with fireworks, and debris falling into
the water.

Discussion of Comments and Changes

The Coast Guard received 1 public
submission from an anonymous source
commenting on the benefits of
promoting safety in firework displays,
but not commenting on the specifics of
this rule.

Discussion of Rule

This rule and its associated safety
zone are necessary to ensure the safety
of vessels and people during the
aforementioned fireworks event. The
temporary safety zone will encompass
all waters within a 750-foot radius
around the eastern portion of the U.S.
Army Corps of Engineers Soo Locks
North East Pier, centered on position:
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46°30°19.66” N, 084°2031.61" W
[DATUM: NAD 83].

In accordance with 33 CFR 165.7(a),
the Captain of the Port Sault Sainte
Marie will use all appropriate means to
notify the affected segments of the
public when the safety zone will be
enforced.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Sault Sainte Marie or his or her
designated representative. All persons
and vessels permitted to enter the safety
zone established by this rule shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative. The Captain
of the Port or his or her designated
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders.

It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone will be relatively small and will
exist for only a minimal time. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by proper authority.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the vicinity of U.S. Army Corps of
Engineers Soo Locks North East Pier
between 10 p.m. and 12 a.m. on June 28,
2012.

This temporary safety zone will not
have significant economic impact on a
substantial number of small entities for
the following reasons: This rule will
only be enforced for a short period of
time. Vessels may safely pass outside
the safety zone during the event. In the
event that this temporary safety zone
affects shipping, commercial vessels
may request permission from the
Captain of the Port, Sector Sault Sainte
Marie, to transit through the safety zone.
The Coast Guard will give notice to the
public via a Broadcast to Mariners that
the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism. On April
12, 2012, we published a notice of
proposed rulemaking (NPRM) entitled
Safety Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble. On April
12, 2012, we published a notice of
proposed rulemaking (NPRM) entitled
Safety Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights. On April 12,
2012, we published a notice of proposed
rulemaking (NPRM) entitled Safety
Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden. On April
12, 2012, we published a notice of
proposed rulemaking (NPRM) entitled
Safety Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children. On
April 12, 2012, we published a notice of
proposed rulemaking (NPRM) entitled
Safety Zone; International Bridge 50th
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Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. On April
12, 2012, we published a notice of
proposed rulemaking (NPRM) entitled
Safety Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211. On April
12, 2012, we published a notice of
proposed rulemaking (NPRM) entitled
Safety Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.

Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards. On April 12, 2012, we
published a notice of proposed
rulemaking (NPRM) entitled Safety
Zone; International Bridge 50th
Anniversary Celebration Fireworks, St.
Mary’s River, U.S. Army Corps of
Engineers Locks, Sault Sainte Marie, MI;
in the Federal Register (76 FR 22064).
We received 1 public submission
commenting on the proposed rule.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because it
involves the establishment of a safety
zone. A final environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191; 33
CFR 1.05-1, 6.04—1, 6.04—6, and 160.5; Pub.
L. 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0200 to read as
follows:

§165.T09-0200 Safety Zone International
Bridge 50th Anniversary Celebration
Fireworks, St. Mary’s River, U.S. Army
Corps of Engineers Locks, Sault Sainte
Marie, M.

(a) Location. The following area is a
temporary safety zone: All U.S.
navigable waters of the St. Mary’s River
within a 750-foot radius around the
eastern portion of the U.S. Army Corp
of Engineers Soo Locks North East Pier,
centered on position: 46°30719.66” N,
084°2031.61” W [DATUM: NAD 83].

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 10 p.m. until 12 a.m. on
June 28, 2012.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Sault Sainte
Marie, or his or her on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Sault Sainte Marie, or his or her
on-scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Sector Sault
Sainte Marie, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Sault Sainte Marie, to
act on his or her behalf. The on-scene
representative of the Captain of the Port,
Sector Sault Sainte Marie, will be
aboard either a Coast Guard or Coast
Guard Auxiliary vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Sault Sainte Marie, or his or her on-
scene representative to obtain
permission to do so. The Captain of the
Port, Sector Sault Sainte Marie, or his or
her on-scene representative may be
contacted via VHF Channel 16. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port, Sector Sault Sainte
Marie, or his or her on-scene
representative.

Dated: May 21, 2012.
J.C. McGuiness,

Captain, U.S. Coast Guard, Captain of the
Port Sault Sainte Marie.

[FR Doc. 2012-13518 Filed 6—-4—12; 8:45 am]
BILLING CODE 9110-04-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 54

[WC Docket No. 10-90, 07-135, 05-337, 03—
109; GN Docket No. 09-51; CC Docket Nos.
01-92, 96—45; and WT Docket No. 10-208;
FCC 11-161 and DA 12-147]

Application To Participate in an
Auction for Mobility Fund Phase |
Support and Application for Mobility
Fund Phase | Support

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection associated with
certain of the provisions of the rules
adopted as part of the Connect America
Fund & Intercarrier Compensation
Reform Order (Order), FCC 11-161 and
a Bureau Order, DA 12—-147. This notice
is consistent with the Order, which
stated that the Commission would
publish a document in the Federal
Register announcing the effective date
of those rules.

DATES: Effective date: Section 1.21001(b)
through (d); 1.21002(c) and (d);
1.21004(a); and Section 54.1003;
54.1004(a), (c), and (d); 54.1005(a) and
(b); 54.1006(a) through (e); 54.1007(a)
and (b); 54.1008(a) and (e), published at
76 FR 78921, December 20, 2011, are
effective June 5, 2012.

FOR FURTHER INFORMATION CONTACT: Rita
Cookmeyer, Auctions and Spectrum
Access Division, Wireless
Telecommunications Bureau, at (202)
418-0434, or email:
rita.cookmeyer@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces OMB approval of
two information collection requirements
contained in the Commission’s Order,
FCC 11-161, published at 76 FR 78921,
December 20, 2011, and Bureau Order
published at 77 FR 14297, March 9,
2012. On April 16, 2012, OMB approved
the Application to Participate in an
Auction for Mobility Fund Phase I
Support, FCC Form 180, for a period of
three years and on April 27, 2012, OMB
approved the Application for Mobility
Fund Phase I Support, FCC Form 680,
for a period of three years. The OMB
Control Number for the FCC Form 180
is 3060-1166 and the OMB Control
Number for the FCC Form 680 is 3060—
1168. The Commission publishes this

notice as an announcement of the
effective date of the rules requiring
OMB approval. If you have any
comments on the burden estimates or
how the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW., Washington, DC 20554.
Please include the OMB Control
Number, 3060-1166 or 3060—1168, in
your correspondence. The Commission
will also accept your comments via
email at PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 4180432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on April 16,
2012 for FCC Form 180, the Application
to Participate in an Auction for Mobility
Fund Phase I Support (OMB Control
Number 3060-1166), and on April 27,
2012 for FCC Form 680, the Application
for Mobility Fund Phase I Support
(OMB Control Number 3060—-1168).
These two information collections are
contained in the modifications to the
Commission’s rules in 47 CFR
1.21001(b) through (d); 1.21002(c) and
(d); 1.21004(a); and 54.1003; 54.1004(a),
(c), and (d); 54.1005(a) and (b);
54.1006(a) through (e); 54.1007(a) and
(b); 54.1008(a) and (e) as adopted in the
Order.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Numbers are
3060-1166 and 3060—-1168.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Pub. L. 104-13, October 1, 1995, and 44
U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060—-1166.

OMB Approval Date: April 16, 2012.

OMB Expiration Date: April 30, 2015.

Title: Application To Participate in an
Auction for Mobility Fund Phase I
Support, FCC Form 180.

Form Number: SF-180.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions; State, Local or Tribal
Governments.

Number of Respondents and
Responses: 250 respondents; 250
responses.

Estimated Time per Response: 1.5
hours.

Frequency of Response: On occasion.

Obligation To Respond: Required to
obtain or retain benefits.

Total Annual Burden: 375 hours.

Total Annual Cost: None.

Nature and Extent of Confidentiality:
There is no need for confidentiality. The
information to be collected will be made
available for public inspection.
Applicants may request materials or
information submitted to the
Commission be given confidential
treatment under 47 CFR 0.459.

Needs and Uses: The Commission
will use the information collected to
determine whether applicants are
eligible to participate in the Mobility
Fund Phase I auction. On November 18,
2011, the Federal Communications
Commission released the Order, WC
Docket Nos. 10-90, 07-135, 05-337, 03—
109; GN Docket No. 09-51; CC Docket
Nos. 01-92, 96—45; WT Docket No. 10—
208; FCC 11-161 and on February 3,
2012, released a Bureau Order, DA 12—
147, which adopted rules to govern the
Mobility Fund Phase I, implemented as
part of the Connect America Fund. In
adopting the rules, the Commission
provided for one-time support to
immediately accelerate deployment of
networks for mobile broadband services
in unserved areas. Mobility Fund Phase
I support will be awarded through a
nationwide reverse auction. The
information collection process for the
Mobility Fund Phase I auction is similar
to that used in spectrum license
auctions. This approach provides an
appropriate screen to ensure serious
participation without being unduly
burdensome.

OMB Control Number: 3060—1168.

OMB Approval Date: April 27, 2012.

OMB Expiration Date: April 30, 2015.

Title: Application for Mobility Fund
Phase I Support, FCC Form 680.

Form Number: SF—680.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions; State, Local or Tribal
Governments.

Number of Respondents and
Responses: 250 respondents; 250
responses.

Estimated Time per Response: 1.5
hours.

Frequency of Response: On occasion.

Obligation To Respond: Required to
obtain or retain benefits.
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Total Annual Burden: 375 hours.

Total Annual Cost: None.

Nature and Extent of Confidentiality:
There is no need for confidentiality. The
information to be collected will be made
available for public inspection.
Applicants may request materials or
information submitted to the
Commission be given confidential
treatment under 47 CFR 0.459.

Needs and Uses: The Commission
will use the information collected from
winning bidders in the Mobility Fund
Phase I auction to evaluate applications
for Mobility Fund Phase I support. On
November 18, 2011, the Federal
Communications Commission released
the Order, WC Docket Nos. 10-90, 07—
135, 05—-337, 03—109; GN Docket No.
09-51; CC Docket Nos. 01-92, 96—45;
WT Docket No. 10-208; FCC 11-161
and on February 3, 2012, released a
Bureau Order, DA 12—-147, which
adopted rules to govern the Mobility
Fund Phase I, implemented as part of
the Connect America Fund. In adopting
the rules, the Commission provided for
one-time support to immediately
accelerate deployment of networks for
mobile broadband services in unserved
areas. Mobility Fund Phase I support
will be awarded through a nationwide
reverse auction. Applicants with
winning bids will provide this
information to obtain the Mobility Fund
Phase I support.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2012—-13491 Filed 6—4—12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15

[ET Docket No. 04-186 and 02-380; FCC
12-36]

Unlicensed Operation in the TV
Broadcast Band

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendment.

SUMMARY: On May 17, 2012, the
Commission released a Third
Memorandum Opinion and Order, in
the matter of “Unlicensed Operation in
the TV Broadcast Band Approval.” This
document contains corrections to the
final regulations that appeared in the
Federal Register of May 17, 2012 (77 FR
29246).

DATES: Effective June 18, 2012.

FOR FURTHER INFORMATION CONTACT:
Nancy J. Brooks, Office of Engineering
and Technology, (202) 418-2454.
SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of this correction relate to
“Unlicensed Operation in the TV
Broadcast Band Approval” under
§15.712(h) of the rules.

Need for Correction

As published May 17, 2012, in FR
Doc. No. 2012-11906, beginning on
page 29236, the amendatory instructions
in the final regulations contain an error,
which requires immediate correction.

On page 29246, in the third column,
amendatory instruction 4 is revised to
read as follows:

“4. Section 15.712 is amended by
revising paragraph (a)(2), adding
paragraph (a)(3) and revising paragraphs
(h)(1), (2), and (3) to read as follows:”
Federal Communications Commission.
Marlene H. Dortch,

Secretary.
[FR Doc. 2012—-13496 Filed 6—4—12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 395
[Docket No. FMCSA-2012-0183]

Hours of Service of Drivers of
Commercial Motor Vehicles;
Regulatory Guidance for Oilfield
Exception

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of regulatory guidance;
request for public comment.

SUMMARY: FMCSA announces its
revision of regulatory guidance to clarify
the applicability of the “Oilfield
operations”” exceptions in 49 CFR
395.1(d) to the “Hours of Service of
Drivers” regulations, and requests
comments on the revision. The
regulatory guidance is being revised to
ensure consistent understanding and
application of the regulatory exceptions.
DATES: This regulatory guidance is
effective June 5, 2012. Comments must
be received on or before August 6, 2012.
ADDRESSES: You may submit comments
identified by Federal Docket
Management System Number FMCSA—
2012-0183 by any of the following
methods:

e Web site: www.regulations.gov.
Follow the instructions for submitting
comments on the Federal electronic
docket site.

e Fax:1-202—493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation,
Room W-12-140, 1200 New Jersey
Avenue SE., Washington, DC, 20590—
0001.

e Hand Delivery: Ground Floor, Room
W12-140, DOT Building, 1200 New
Jersey Avenue SE., Washington, DC,
between 9 a.m. and 5 p.m. e.t.,, Monday
through Friday, except Federal
Holidays.

Instructions: All submissions must
include the Agency name and docket
number. For detailed instructions on
submitting comments and additional
information on the exemption process,
see the “Public Participation” heading
below. Note that all comments received
will be posted without change to
www.regulations.gov, including any
personal information provided. Please
see the “Privacy Act” heading below.

Docket: For access to the docket to
read background documents or
comments received, go to
www.regulations.gov at any time or to
the ground floor, room W12-140, DOT
Building, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and
5 p.m., e.t.,, Monday through Friday,
except Federal holidays.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on December 29, 2010 (75 FR
82133), or you may visit
www.regulations.gov.

Public Participation: The
www.regulations.gov Web site is
generally available 24 hours each day,
365 days each year. You can obtain
electronic submission and retrieval help
and guidelines under the “help”” section
of the www.regulations.gov Web site and
also at the DOT’s http://
docketsinfo.dot.gov Web site. If you
want us to notify you that we received
your comments, please include a self-
addressed, stamped envelope or
postcard or print the acknowledgement
page that appears after submitting
comments online.

FOR FURTHER INFORMATION CONTACT: M.
Thomas Yager, Chief, Driver and Carrier
Operations Division, Federal Motor
Carrier Safety Administration, U.S.
Department of Transportation, 1200
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New Jersey Avenue SE., Washington,
DC 20590, phone (202) 366—4325, email
MCPSD@dot.gov.

SUPPLEMENTARY INFORMATION:

Legal Basis

The Motor Carrier Act of 1935
provides that “The Secretary of
Transportation may prescribe
requirements for (1) qualifications and
maximum hours of service of employees
of, and safety of operation and
equipment of, a motor carrier; and (2)
qualifications and maximum hours of
service of employees of, and standards
of equipment of, a motor private carrier,
when needed to promote safety of
operation” [49 U.S.C. 31502(b)].

The Motor Carrier Safety Act of 1984
(MCSA) confers on the Secretary the
authority to regulate drivers, motor
carriers, and vehicle equipment. It
requires the Secretary to prescribe safety
standards for commercial motor
vehicles (CMVs). At a minimum, the
regulations must ensure that (1) CMVs
are maintained, equipped, loaded, and
operated safely; (2) the responsibilities
imposed on operators of CMVs do not
impair their ability to operate the
vehicles safely; (3) the physical
condition of operators of CMVs is
adequate to enable them to operate the
vehicles safely and the periodic
physical examinations required of such
operators are performed by medical
examiners who have received training
in physical and medical examination
standards and, after the national registry
maintained by the Department of
Transportation under section 31149(d)
is established, are listed on such
registry; and (4) the operation of CMVs
does not have a deleterious effect on the
physical condition of the operator [49
U.S.C. 31136(a)]. The Act also grants the
Secretary broad power to “prescribe
recordkeeping and reporting
requirements’” and to “perform other
acts the Secretary considers
appropriate” [49 U.S.C. 31133(a)(8) and
(10)].

The Administrator of FMCSA has
been delegated the authority to carry out
the functions vested in the Secretary by
the Motor Carrier Act of 1935 [49 CFR
1.73(1)] and the MCSA [§ 1.73(g)]. The
provisions affected by this Notice of
Regulatory Guidance are based on these
statutes.

Background

The Interstate Commerce Commission
(ICC), which originally had jurisdiction
over CMV highway safety, first heard
requests for an oilfield exemption when
the earliest HOS rules were issued in
1939. The Commission declined to grant
the request, however, stating that

“* * * important as these
considerations are, they do not
overcome our primary duty to prescribe
maximum hours which will be
reasonably safe” (Ex Parte No. MC-2, 11
M.C.C. 206, January 27, 1939).

In 1962, the ICC revisited the HOS
rules. The Commission considered
testimony from oilfield equipment
operators in a discussion of specialized
oilfield equipment requiring special
training, and approved a 24-hour restart
provision for operators of these vehicles.
The record indicates that this same
restart provision was intended to apply
to operators employed exclusively in
the transportation of equipment for use
in servicing the well operations. In other
words, both descriptive clauses were
intended to apply to the same group of
drivers [Ex Parte No. MC—40 (Sub-No.1),
89 M.C.C. 28, March 29, 1962]. This
restart provision was codified on April
13, 1962 (27 FR 3553) as § 195.3(d), and
later recodified as § 395.1(d)(1). Neither
the original nor the recodified text
mentioned specially designed vehicles
or specially trained drivers.

Approximately 5 months following
the March 29, 1962, decision to grant
the 24-hour restart, the ICC also granted
without any comment the “waiting
time” exception as it now stands, using
the “specially constructed” and
“specially trained” phrases (27 FR 8119;
August 15, 1962). There was no
discussion in the notice, but 27 FR 8119
includes a long list of petitions from
industry and equipment manufacturers
that were filed after the March 29
decision. The duties and functions of
the ICC were terminated in December
1995 (see the ICC Termination Act of
1995); the petitions themselves, filed
nearly 50 years ago, are not readily
available.

In the August 15, 1962, Federal
Register notice, the oilfield “waiting
time” exception (referring to specially
constructed vehicles and specially
trained drivers) was part of the
definition of “on duty time” in (then) 49
CFR 195.2(a)(9). The 24-hour restart
exception, referring to the broader group
servicing the oilfield sites, was placed
under the section regarding duty time.

In a “technical amendment”
published in the Federal Register as
part of a broader final rule, the 24-hour
restart and waiting-time provisions were
merged to become today’s § 395.1(d)(1)
and (2) [57 FR 33638; July 30, 1992].

Reason for This Notice of Regulatory
Guidance

This notice revises regulatory
guidance to clarify which CMV drivers
are subject to the HOS exceptions in 49
CFR 395.1(d), “Oilfield operations.” A

significant increase in oil and gas
drilling operations in many States has
resulted in a major increase in CMV
traffic to move the oilfield equipment,
and to transport large quantities of
supplies, such as water and sand, to the
sites. The operators of many of these
vehicles have raised questions about the
applicability of § 395.1(d) to them.

Section 395.1(d) provides two
separate exceptions to the HOS rules,
with the two exceptions applying to
different operators. Section 395.1(d)(1)
states that for drivers of CMVs used
exclusively in the transportation of
oilfield equipment, including the
stringing and picking up of pipe used in
pipelines, and servicing of the field
operations of the natural gas and oil
industry, any period of 8 consecutive
days may end with the beginning of any
off-duty period of 24 or more successive
hours. This is commonly referred to as
a ““24-hour restart” of the 70 hours in
8 days total on-duty time limit in
§395.3(b).

Section 395.1(d)(2) states, in part, that
in the case of specially trained drivers
of CMVs that are specially constructed
to service oil wells, “on-duty time shall
not include waiting time at a natural gas
or oil well site.” Under the definition of
“On duty time” in § 395.2, drivers who
are standing by at an oil well site until
their services are needed would
normally be considered on-duty,
thereby constraining the hours that they
would have available to legally drive a
CMV within the HOS-rule limits. This
exception is often referred to as the
“oilfield waiting time” provision.

Request for Comments

Refer to the ADDRESSES section above
for instructions on submitting
comments to the public docket
concerning this regulatory guidance.
The FMCSA will consider comments
received by the closing date of the
comment period to determine whether
any further clarification of these
regulatory provisions is necessary.

For the reasons explained above,
FMCSA revises Regulatory Guidance,
Questions 6 and 8 to 49 CFR 395.1 (62
FR 16420, April 4, 1997) as follows:

PART 395—HOURS OF SERVICE OF
DRIVERS

Section 395.1(d), “Oilfield operations.”

“Question 6: What does “‘servicing” of
the field operations of the natural gas
and oil industry cover?

Guidance: The ““24-hour restart”
provision of § 395.1(d)(1) is available to
drivers of the broad range of commercial
motor vehicles (CMVs) that are being
used for direct support of the operation
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of oil and gas well sites, to include
transporting equipment and supplies
(including water) to the site and waste
or product away from the site, and
moving equipment to, from, or between
oil and gas well sites. These CMVs do
not have to be specially designed for
well site use, nor do the drivers require
any special training other than in
operating the CMV.

Question 8: What kinds of oilfield
equipment may drivers operate while
taking advantage of the special “waiting
time” rule in § 395.1(d)(2)?

Guidance: The “waiting time”
provision in § 395.1(d)(2) is available
only to operators of those commercial
motor vehicles (CMVs) that are (1)
specially constructed for use at oil and
gas well sites, and (2) for which the
operators require extensive training in
the operation of the complex
equipment, in addition to driving the
vehicle. In many instances, the
operators spend little time driving these
CMVs because ““leased drivers” from
driveaway services are brought in to
move the heavy equipment from one
site to another. These operators
typically may have long waiting periods
at well sites, with few or no functions
to perform until their services are
needed at an unpredictable point in the
drilling process. Because they are not
free to leave the site and may be
responsible for the equipment, they
would normally be considered “on
duty” under the definition of that term
in § 395.2. Recognizing that these
operators, their employers, and the well-
site managers do not have the ability to
readily schedule or control these
driver’s periods of inactivity,
§395.1(d)(2) provides that the “waiting
time”” shall not be considered on-duty
(i.e., it is off-duty time). During this
“waiting time,” the operators may not
perform any work-related activity. To do
so would place them on duty.

Examples of equipment that may
qualify the operator/driver for the
“waiting time exception” in
§ 395.1(d)(2) are vehicles commonly
known in oilfield operations as heavy-
coil vehicles, missile trailers, nitrogen
pumps, wire-line trucks, sand storage
trailers, cement pumps, “frac” pumps,
blenders, hydration pumps, and
separators. This list should only be
considered examples and not all-
inclusive. Individual equipment must
be evaluated against the criteria stated
above: (1) Specially constructed for use
at oil and gas well sites, and (2) for
which the operators require extensive
training in the operation of the complex
equipment, in addition to driving the
vehicle infrequently.

Operators of CMVs that are used to
transport supplies, equipment, and
materials such as sand and water to and
from the well sites do not qualify for the
“waiting time exception” even if there
have been some modifications to the
vehicle to transport, load, or unload the
materials, and the driver required some
minimal additional training in the
operation of the vehicle, such as
running pumps or controlling the
unloading and loading processes. It is
recognized that these operators may
encounter delays caused by logistical or
operational situations, just as other
motor carriers experience delays at
shipping and receiving facilities. Other
methods may be used to mitigate these
types of delays, which are not the same
types of waiting periods experienced by
the CMV operators who do qualify for
the waiting time exception.”

Issued on: May 30, 2012.
Anne S. Ferro,
Administrator.
[FR Doc. 2012-13584 Filed 6-1-12; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R9-ES—-2011-0095; MO
92210-0-0010 B6]

RIN 1018-AY31
Endangered and Threatened Wildlife

and Plants; Technical Correction for
African Wild Ass

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Direct final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the revised
taxonomy of Equus asinus (African wild
ass) under the Endangered Species Act
of 1973, as amended (Act). We are
revising the List of Endangered and
Threatened Wildlife to reflect the
current scientifically accepted
taxonomy and nomenclature of this
species. We revise the scientific name of
this species as follows: Equus africanus
(formerly E. asinus).

DATES: This rule will become effective
on August 6, 2012, without further
action, unless significant adverse
comments are received by July 5, 2012.
If adverse comment is received, we will
publish a timely withdrawal of the rule
in the Federal Register.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—-R9—
ES-2011-0095; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
MS 2042-PDM; Arlington, VA 22203.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments section below
for more information).

FOR FURTHER INFORMATION CONTACT:
Janine Van Norman, Branch Chief,
Foreign Species Branch, Endangered
Species Program, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Room
420, Arlington, VA 22203; telephone
703-358-2171; facsimile 703-358—1735.
If you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

(1) Purpose of the Regulatory Action

We are revising the List of
Endangered and Threatened Wildlife to
reflect the current scientifically
accepted taxonomy and nomenclature of
the African wild ass. We revise the
scientific name of this species as
follows: Equus africanus (formerly E.
asinus).

(2) Major Provision of the Regulatory
Action

This action is authorized by the
Endangered Species Act of 1973 (Act),
as amended. We are revising the entry
for ““Ass, African wild”” under
MAMMALS by, in the Scientific name
column, removing the words “Equus
asinus” and adding in their place the
words “Equus africanus”.

(3) Costs and Benefits

This is a revised taxonomy action,
and the Office of Management and
Budget (OMB) has designated it as not
significant. Therefore, we have not
analyzed the costs or benefits of this
rulemaking action.

Purpose of Direct Final Rule

The purpose of this direct final rule
is to notify the public that we are
revising the List of Endangered and
Threatened Wildlife to reflect the
scientifically accepted taxonomy and
nomenclature of the African wild ass
listed under section 4 of the Act (16
U.S.C. 1531 et seq.). This change to the
List of Endangered and Threatened
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Wildlife (at 50 CFR 17.11(h)) reflects the
most recently accepted scientific name
in accordance with 50 CFR 17.11(b) and
the International Code of Zoological
Nomenclature.

We are publishing this direct final
rule without a prior proposal because
this is a noncontroversial action that
does not alter the regulatory protections
afforded to this species. Rather, it will
differentiate the taxonomy of the
African wild ass and the domesticated
burro and/or donkey. Therefore, in the
best interest of the public, we are taking
this action in as timely a manner as
possible, unless we receive significant
adverse comments on or before the
comment due date specified in the
DATES section of this document.
Significant adverse comments are
comments that provide strong
justification as to why this rule should
not be adopted or why it should be
changed. If we receive significant
adverse comments, we will publish a
document in the Federal Register
withdrawing this rule before the
effective date, and we will engage in the
normal rulemaking process to
promulgate these changes to 50 CFR
17.11.

Public Comments

You may submit your comments and
materials regarding this direct final rule
by one of the methods listed in the
ADDRESSES section. Please include
sufficient information with your
comments that allows us to verify any

scientific or commercial information
you include. We will not consider
comments sent by email or fax, or to an
address not listed in the ADDRESSES
section.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information that you provide
to us. Before including your address,
phone number, email address, or other
personal information in your comment,
you should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this direct final rule,
will be available for public inspection
on the Internet at http://www.
regulations.gov or by appointment,
during normal business hours at the
U.S. Fish and Wildlife Service,
Arlington, Virginia (see FOR FURTHER
INFORMATION CONTACT). Please note that
comments posted to http://www.
regulations.gov are not immediately
viewable. When you submit a comment,
the system receives it immediately.
However, the comment will not be
publicly viewable until we post it,
which might not occur until several
days after submission.

Previous Federal Actions

The Endangered Species Preservation
Act was passed in 1966 (the 1966 Act)
and was limited in scope to ‘“native” or
resident species of fish or wildlife
threatened with extinction (Pub. L. 89—
669, 80 Stat. 926). Section 1(c) of the
1966 Act stated that native species of
fish or wildlife could be regarded as
endangered if the Secretary of the
Interior found, after consultation with
the affected States, that their existence
was threatened because of certain
enumerated factors. The Secretary was
directed to publish in the Federal
Register a list of those native species
determined by the Secretary to be
endangered. Such a list was published
on March 8, 1969, at 34 FR 5034,
without reference to foreign species,
such as the African wild ass.

The Endangered Species Conservation
Act of 1969 (ESCA, Pub. L. 91-135, 83
Stat. 275) expanded the 1966 Act by
authorizing the listing of foreign species
of fish and wildlife that were threatened
with worldwide extinction. In a
proposed rule published in the Federal
Register on April 14, 1970 (35 FR 6069),
the Secretary of the Interior set forth the
original list of endangered foreign
species entitled, “Appendix A:
Secretary of the Interior’s List of Species
and Subspecies Threatened with
Extinction in Other Countries,” which
contained the following entries:

Common name

Scientific name

Where found

Somali wild ass
Nubian wild ass

Equus asinus somalicus
Equus asinus africanus

Ethiopia, Somalia.
Ethiopia.

When the final rule setting forth the
list of endangered foreign species was
published on June 2, 1970, at 35 FR

8491, Appendix A was retitled to read,
“Appendix A: United States’ List of
Endangered Foreign Fish and Wildlife.”

The above entries were condensed into
one:

Common name

Scientific name

Where found

African wild ass

Equus asinus

Ethiopia, Somalia, Sudan.

Except in very limited circumstances,
the Act (1973) retained the lists
published under the ESCA. At that time,
the domesticated burro and donkey
shared the same scientific name as the

African wild ass (Equus asinus). The
Act also abandoned the distinction
between native and foreign lists, and a
combined list was eventually published
on September 26, 1975, at 40 FR 44412.

The present listing at 50 CFR 17.11(h),
in the List of Endangered and
Threatened Wildlife, for the African
wild ass reads as follows:
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Vertebrate N )
Common name Scientific name Historic range pgﬁgf;ggrgjhg:e Status When listed ﬁ;lltali(t:gtl S?jgfs
threatened
Ass, African wild ..... Equus asinus ......... Somalia, Sudan, Entire ....oooeeinne. E? 23, 22 3NA 3NA
Ethiopia.

1E means endangered.

23 is the code for 35 FR 8495; June 2, 1970. 22 is the code for 42 FR 15973; March 24, 1977.

3NA means not applicable.

In a “Notice of Clarification of Status
of Wild Burros” (March 24, 1977; 42 FR
15973), the Service stipulated that ““the
western wild burro has never been
considered for designation as an
endangered species. Equus asinus has
always been treated administratively as
a foreign species and was never
included on a native list of endangered
species. Furthermore, the procedural
requirements for consultation with
affected States during the listing of a
native species were never complied
with. An undesignated native
population of a listed foreign species
cannot be bootstrapped into coverage
under the 1973 Act because of a clerical
ambiguity with the list” (42 FR 15974).
It is clear that the Service intended to
list the African wild ass in its entirety,
but not to list feral populations of once-
domesticated burros and donkeys.
However, the March 24, 1977, document
failed to clarify the status of
domesticated burros and donkeys.

Taxonomic Classification

Equus africanus

Gentry et al. (1996), in their
recommendations to the International
Commission on Zoological
Nomenclature, addressed the concern
that many domesticated species share
the same scientific name with their wild
ancestors: “The use of taxonomic names
for wild species first described [for]
domesticated forms is a retrograde step
that will confuse not only biologists,
paleontologists, archaeologists and
those in applied fields of ecology,
conservation, behavior studies and
physiological resources, but also
[enforcement] officials who have the job
of sorting out endangered species”
(Gentry et al. 1996, p. 32). They
highlighted 15 species of mammals in
which the domestic name precedes or
are contemporary with their wild
counterparts, one of which was Equus
asinus. The group recommended that
the Commission adopt the specific name
for wild populations for several taxa,
including E. africanus (formerly E.
asinus). The scientific name change of
Equus africanus, Heuglin & Fitzinger
(1866) from Equus asinus Linnaeus
(1758) was adopted in March 2003 by

the International Commission on
Zoological Nomenclature (Commission,
Opinion 2027 (Case 3010)). Based on the
same opinion, the use of the E. africanus
was also adopted by the IUCN Red List
of Threatened Animals in 2008.

CITES

The Parties to the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) adopted the mammal reference
Wilson & Reeder’s Mammal Species of
the World, A Taxonomic and
Geographic Reference, 3rd Edition
(2005), which recognizes the African
wild ass as Equus asinus (CITES
Resolution Conf. 12.11 (Rev. CoP15),
Standard nomenclature). However,
because of the wild and domestic
taxonomy issue previously raised by the
Commission and the problems it created
for enforcement officials, the Parties
agreed to deviate from Wilson and
Reeder by adopting the name Equus
africanus for the wild form of the
African wild ass (listed in CITES
Appendix I) and retaining the name
Equus asinus for the domesticated form,
which is not listed under CITES (CoP 15
Document 12, 2010).

The Service’s objective is to provide
the protections of the Act to endangered
and threatened species, in this case the
endangered African wild ass (Equus
africanus) wherever found, and not the
common domesticated or feral burro
and donkey (Equus asinus). Pursuant to
50 CFR 17.11(b), “the Services shall use
the most recently accepted scientific
name. * * * The Services shall rely to
the extent practicable on the
International Code of Zoological
Nomenclature.” Because the
International Code of Zoological
Nomenclature, as well as the IUCN and
CITES, has accepted Equus africanus as
the appropriate taxonomy for the
African wild ass, and because this
taxonomic change best reflects the scope
of the Service’s listing for this species,
the Service is hereby adopting the
scientific name E. africanus for the
African wild ass. The Service will use
the scientific name E. asinus for the
domesticated donkey or burro.

Required Determinations
Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule; your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

National Environmental Policy Act

We have determined that an
environmental assessment or an
environmental impact statement, as
defined under the authority of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), need not
be prepared in connection with
regulations adopted under section 4(a)
of the Act. A notice outlining our
reasons for this determination was
published in the Federal Register on
October 25, 1983 (48 FR 49244).

References Cited

A complete list of the references used
to develop this rule is available upon
request from the Foreign Species Branch
(see FOR FURTHER INFORMATION CONTACT
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.
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Regulation Promulgation

Accordingly, we hereby amend part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as set
forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Public Law
99-625, 100 Stat. 3500; unless otherwise
noted.

§17.11 [Amended]

m 2. Amend § 17.11(h), the List of
Endangered and Threatened Wildlife, by
amending the entry for “Ass, African
wild” under MAMMALS by, in the
Scientific name column, removing the
words “Equus asinus” and adding in
their place the words “Equus
africanus”.

Dated: May 17, 2012.
Gregory E. Siekaniec,
Director, Fish and Wildlife Service.
[FR Doc. 2012-13421 Filed 6—4-12; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648—-XC056

Fisheries of the Economic Exclusive
Zone Off Alaska; Shallow-Water
Species Fishery by Vessels Using
Trawl Gear in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for species that comprise the

shallow-water species fishery by vessels
using trawl gear in the Gulf of Alaska
(GOA). This action is necessary because
the second seasonal apportionment of
the Pacific halibut bycatch allowance
specified for the shallow-water species
fishery in the GOA has been reached.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 31, 2012, through 1200
hrs, A.Lt., July 1, 2012.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The second seasonal apportionment
of the Pacific halibut bycatch allowance
specified for the shallow-water species
fishery in the GOA is 100 metric tons as
established by the final 2012 and 2013
harvest specifications for groundfish of
the GOA (77 FR 15194, March 14, 2012),
for the period 1200 hrs, A.Lt., April 1,
2012, through 1200 hrs, A.Lt., July 1,
2012.

In accordance with §679.21(d)(7)(i),
the Administrator, Alaska Region,
NMTFS, has determined that the second
seasonal apportionment of the Pacific
halibut bycatch allowance specified for
the trawl shallow-water species fishery
in the GOA has been reached.
Consequently, NMFS is prohibiting
directed fishing for the shallow-water
species fishery by vessels using trawl
gear in the GOA. The species and
species groups that comprise the
shallow-water species fishery are
pollock, Pacific cod, shallow-water
flatfish, flathead sole, Atka mackerel,
skates, squids, sharks, octopuses, and
sculpins. This prohibition does not
apply to fishing for pollock by vessels

using pelagic trawl gear in those
portions of the GOA open to directed
fishing for pollock and vessels fishing
under a cooperative quota permit in the
cooperative fishery in the Rockfish
Program for the Central GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the shallow-water
species fishery by vessels using trawl
gear in the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of May 29, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 31, 2012.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-13559 Filed 5-31-12; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 932
[Doc. No. AMS-FV-11-0093; FV12-932-1
PR]

Olives Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
California Olive Committee (Committee)
for the 2012 and subsequent fiscal years
from $16.61 to $31.32 per assessable ton
of olives handled. The Committee
locally administers the marketing order
which regulates the handling of olives
grown in California. Assessments upon
olive handlers are used by the
Committee to fund reasonable and
necessary expenses of the program. The
fiscal year begins January 1 and ends
December 31. The assessment rate
would remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Comments must be received by
July 5, 2012.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Programs, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.

Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487-5906, or Email:
Jerry.Simmons@ams.usda.gov or

Kurt. Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
olives beginning on January 1, 2012, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for

a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 2012 and subsequent
fiscal years from $16.61 to $31.32 per
ton of assessable olives.

The California olive marketing order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of California olives. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2011 and subsequent fiscal
years, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
year to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on December 15,
2011, and unanimously recommended
2012 expenditures of $1,197,291 and an
assessment rate of $31.32 per ton of
assessable olives. Olives are an alternate
year bearing crop. Olive growers and
handlers are accustomed to wide swings
in crop yields and assessments from
year to year. In comparison, last year’s
budgeted expenditures were $2,203,909.
The assessment rate of $31.32 is $14.71
higher than the rate currently in effect.

The Committee recommended the
higher assessment rate because of a
substantial decrease in assessable olive
volume for the 2012 fiscal year. The
olive volume available for fiscal year
2011 as reported by the California
Agricultural Statistics Service (CASS) is
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26,944 tons, which compares to 167,000
tons reported for the 2010 fiscal year.
The reduced crop is due to olives being
an alternate year bearing fruit. The
Committee also plans to use available
reserve funds to help meet its 2012
expenses.

The major expenditures
recommended by the Committee for the
2012 fiscal year include $333,791 for
research, $480,000 for marketing
activities, $50,000 for inspection
equipment development, and $333,500
for administration. Budgeted expenses
for these items in 2011 were $1,093,009,
$700,000, $75,000 and $335,900,
respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated fiscal year
expenses, actual olive tonnage received
by handlers during the 2011 crop year,
and additional pertinent factors. Actual
assessable tonnage for the 2012 fiscal
year is expected to be lower than the
2011 crop receipts of 167,000 tons
reported by the CASS because some
olives may be diverted by handlers to
uses that are exempt from marketing
order requirements. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve would

be adequate to cover budgeted expenses.

Funds in the reserve would be kept
within the maximum permitted by the
order of approximately one fiscal year’s
expenses (§ 932.40).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2012 budget and those for
subsequent fiscal years would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1000
producers of olives in the production
area and 2 handlers subject to regulation
under the marketing order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

Based upon information from the
industry and CASS, the average grower
price for 2011 was approximately $798
per ton and total grower production was
around 26,944 tons. Based on
production, producer prices, and the
total number of California olive
producers, the average annual producer
revenue is less than $750,000. Thus, the
majority of olive producers may be
classified as small entities. Both of the
handlers may be classified as large
entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2012 and subsequent fiscal years
from $16.61 to $31.32 per ton of
assessable olives. The Committee
unanimously recommended 2012
expenditures of $1,197,291 and an
assessment rate of $31.32 per ton. The
higher assessment rate is necessary
because assessable olive receipts for the
2012 fiscal year were reported by the
CASS to be 26,944 tons, compared to
167,000 tons for the 2011 fiscal year.
Actual assessable tonnage for the 2012
fiscal year is expected to be lower
because some of the receipts may be
diverted by handlers to exempt outlets
on which assessments are not paid.
Income derived from the $31.32 per ton
assessment rate along with funds from
the authorized reserve and interest
income should be adequate to meet this
year’s expenses.

The major expenditures
recommended by the Committee for the
2012 fiscal year include $333,791 for
research, $480,000 for marketing
activities, $50,000 for inspection
equipment development, and $333,500
for administration. Budgeted expenses
for these items in 2011 were $1,093,009,
$700,000, $75,000 and $335,900,
respectively. The Committee
recommended decreases in all major
expense categories due to the huge
decrease in assessable crop volume as
reported by the CASS.

Prior to arriving at this budget, the
Committee considered information from
various sources, such as the
Committee’s Executive, Marketing,
Inspection, and Research
Subcommittees. Alternate expenditure
levels were discussed by these groups,
based upon the relative value of various
projects to the olive industry and the
reduced olive production. The
assessment rate of $31.32 per ton of
assessable olives was derived by
considering anticipated expenses, the
volume of assessable olives, and
additional pertinent factors.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal year indicates that
grower price could range between
approximately $1000 per ton and $1,200
per ton. Therefore, the estimated
assessment revenue for the 2012 fiscal
year as a percentage of total grower
revenue could range between 2.6 and
3.1 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committee’s meeting was widely
publicized throughout the California’s
olive industry and all interested persons
were invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the December 15, 2011,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,
interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
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Management and Budget (OMB) and
assigned OMB No. 0581-0178. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
California olive handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously-mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2012 fiscal year began on January 1,
2012, and the marketing order requires
that the rate of assessment for each
fiscal year apply to all assessable olives
handled during such fiscal year; (2) the
Committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; and (3)
handlers are aware of this action which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years.

List of Subjects in 7 CFR Part 932

Olives, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 932 is proposed to
be amended as follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 932 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 932.230 is revised to read
as follows:

§932.230 Assessment rate.

On and after January 1, 2012, an
assessment rate of $31.32 per ton is
established for California olives.

Dated: May 30, 2012.

David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012—-13526 Filed 6—4—12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2010-BT-TP-0023]
RIN 1904-AC26

Energy Conservation Program: Test
Procedure for Microwave Ovens

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of data availability;
request for comment.

SUMMARY: The U.S. Department of
Energy (DOE) initiated a test procedure
rulemaking to develop active mode
testing methodologies for residential
microwave ovens. DOE conducted
testing to evaluate potential test
procedure amendments to provide
methods of measuring energy use for
microwave ovens, including both
microwave-only ovens and convection
microwave cooking ovens. In today’s
notice, DOE presents the results from
these testing investigations and requests
comment and additional information on
these results and potential amendments
to the microwave oven test procedure.

DATES: DOE will accept comments, data,
and information regarding this notice
submitted no later than July 5, 2012.

ADDRESSES: Any comments submitted
must identify the Notice of Data
Availability for Microwave Ovens, and
provide docket number EERE-2010—
BT-TP-0023 and/or RIN 1904-AC26.
Comments may be submitted using any
of the following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: MWO-2010-TP-
0023@ee.doe.gov. Include docket EERE—
2010-BT-TP-0023 and/or RIN 1904—
AC26 in the subject line of the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue SW.,

Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (CD), in which case it is
not necessary to include printed copies.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

Docket: The docket is available for
review at www.regulations.gov,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

A link to the docket web page can be
found at: http://www.regulations.gov/
#!docketDetail;dct=FR%252BPR %
252BN%252B0%252BSR;rpp=10;
po=0;D=EERE-2010-BT-TP-0023. This
Web page contains a link to the docket
for this notice on the
www.regulations.gov site. The
www.regulations.gov Web page contains
simple instructions on how to access all
documents, including public comments,
in the docket.

For further information on how to
submit a comment or review other
public comments and the docket,
contact Ms. Brenda Edwards at (202)
586—2945 or email:
Brenda.Edwards@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT:

Mr. Wes Anderson, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: 202-586-7335. Email:
Wes.Anderson@ee.doe.gov.

In the Office of the General Counsel,
contact Mr. Ari Altman, U.S.
Department of Energy, 1000
Independence Ave. SW., Room 6B-159,
Washington, DC 20585. Telephone:
202—287-6307; Email:
Ari.Altman@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background
II. Discussion
A. Test Units
B. Water Load Microwave-Only Testing
C. Reheat Food Simulation Mixture Testing
D. Convection Microwave Cooking Testing
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E. Convection Microwave Oven
Convection-Only Cooking Testing

F. Cooling Down Energy Use

G. Additional Issues on Which DOE Seeks
Comment

I. Background

On July 22, 2010, DOE published in
the Federal Register a final rule for the
microwave oven test procedure
rulemaking (July 2010 TP Repeal Final
Rule), in which it repealed the
regulatory provisions for establishing
the cooking efficiency test procedure for
microwave ovens under the Energy
Policy and Conservation Act (EPCA). 75
FR 42579. In the July 2010 TP Repeal
Final Rule, DOE determined that the
existing microwave oven test procedure
to measure the cooking efficiency,
which was based on the International
Electrotechnical Commission (IEC)
Standard 705-1998 and Amendment 2—
1993, “Methods for Measuring the
Performance of Microwave Ovens for
Households and Similar Purposes” (IEC
Standard 705), did not produce
representative and repeatable test
results. DOE stated that it was unaware
of any test procedures that had been
developed that addressed the concerns
with the microwave oven cooking
efficiency test procedure. DOE was also
unaware of any research or data on
consumer usage indicating what a
representative food load would be, or
any data showing the repeatability of
test results. 75 FR 42579, 42581. In
addition, in comments received in
response to a separate test procedure
notice of proposed rulemaking (NOPR)
published in the Federal Register on
October 17, 2008, which addressed
provisions for measuring standby mode
and off mode energy use for microwave
ovens (73 FR 62134), interested parties
commented that pure water has
relatively low specific resistivity, and
actual food items that might be cooked
in a microwave oven would have more
salts and thus absorb microwave energy
more efficiently than pure water.
Interested parties stated that, as a result,
testing with a water load would likely
result in lower efficiency measurements
than would be expected from using
actual food products.

On July 22, 2010, DOE also published
in the Federal Register a notice of
public meeting to initiate a separate
rulemaking process to consider new
provisions for measuring microwave
oven energy efficiency in active
(cooking) mode. 75 FR 42611. DOE held
the public meeting on September 16,
2010 to discuss and receive comments
on several issues related to active mode
test procedures for microwave ovens to
consider in developing a new test

procedure. DOE received no data or
comments at or after the September 16,
2010 public meeting suggesting
potential methodologies for test
procedures for microwave oven active
mode.

On October 24, 2011, DOE published
a Request for Information (RFI) notice to
announce that it has initiated a test
procedure rulemaking to develop active
mode testing methodologies for
microwave ovens. 76 FR 65631. DOE
specifically sought information, data,
and comments regarding representative
and repeatable methods for measuring
the energy use of microwave ovens, in
particular for the microwave-only and
convection microwave cooking (i.e.,
microwave plus convection and any
other means of cooking) functions. In
particular, DOE sought comment on the
following: (1) The characteristics of food
loads representative of consumer use,
(2) the repeatability of energy use
measurements using different food
loads, and (3) consumer usage data on
the hours of operation in active mode,
standby mode, and off mode for the
development of an integrated energy use
metric. In response to the August 2011
RFI, DOE received comments from the
Association of Home Appliance
Manufacturers (AHAM) and Whirlpool
Corporation (Whirlpool) on a number of
these test procedure issues. These
comments are summarized below.

Food Load Repeatability and
Reproducibility. AHAM and Whirlpool
commented that the repeatability (test-
to-test within one laboratory) and
reproducibility (lab-to-lab) must be
considered in developing an active
mode test procedure for microwave
ovens. AHAM and Whirlpool are both
unaware of any existing test procedures
that have successfully incorporated
actual food loads, noting that the
European Committee for
Electrotechnical Standardization
(CENELEC) has conducted testing with
different food loads, including real and
artificial food as well as salt water, and
concluded that food loads cannot meet
CENELEC’s requirements of
repeatability and reproducibility.
(AHAM, No. 11 at p. 2, Whirlpool, No.
10 at pp. 1, 3) According to Whirlpool,
the most commonly microwaved foods
are hot cereal, bacon, pre-made baked
goods, and frozen vegetables. However,
Whirlpool stated the following about the
lack of reproducibility of various foods:

o The nature and behavior of fresh
foods varies over the year and by
geographical region;

o Prefabricated foods change
formulation over time and without
notice. Various items are routinely
added to and removed from the market;

e The composition of meats such as
chicken, beef, and pork vary from not
only by region, but also within each
meat category, for example in the
amount of fat or the size of granulation.
(Whirlpool, No. 10 at p. 3)

AHAM and Whirlpool also
commented that the IEC evaluated gels,
but they were abandoned due to poor
repeatability and excessive preparation
time. (AHAM, No. 11 at p. 2, Whirlpool,
No. 10 at p. 3) Whirlpool added that IEC
Standard 60705 Edition 4.0, 2010-04,
“Household microwave ovens—
Methods for measuring performance,”
(IEC Standard 60705 Fourth Edition)
contains food loads, but that those are
used for performance testing only and
are not reproducible as is stated in the
test standard. (Whirlpool, No. 10 at p. 2)

Whirlpool stated that the final
temperature of the load must be
correlated to normal usage (i.e., heating
food to “eating temperature”). AHAM
and Whirlpool commented that a well-
defined final temperature of food loads
cannot be determined with sufficient
accuracy to attain an acceptable level of
repeatability. According to Whirlpool,
infrared measurements will only detect
surface temperature and thermocouples
will just measure temperature in a few
spots and as a result, cold/hot spots
inside the food may not be found.
(AHAM, No. 11 at p. 2, Whirlpool, No.
10 at pp. 2, 3)

Convection Microwave Ovens.
Whirlpool noted that convection
microwave ovens represent less than
4 percent of U.S. shipments and that
qualitative data suggests that even when
consumers own a convection microwave
oven, the use of the convection
microwave cooking function is very
limited. Whirlpool commented that the
European Commission established a
mandate to define a test method for the
microwave-only cooking function and
that the convection microwave cooking
function has not been on the agenda.
However, Whirlpool noted that
CENELEC tested convection microwave
ovens but was unsuccessful at
developing repeatable and reproducible
test loads and testing procedures for the
reasons discussed above. (Whirlpool,
No. 10 at p. 1, 2)

Test Methods for DOE Test Procedure.
Whirlpool commented that DOE should
not attempt to develop a test procedure
for both microwave-only and convection
microwave ovens at this time because
the challenge to develop just a
microwave-only test procedure is
significant. (Whirlpool, No. 10 at p. 1)
AHAM commented that the issues
associated with the test procedure are
not unique to the United States because
microwave ovens do not vary
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significantly across countries. AHAM
noted that microwave ovens do not
represent a large amount of energy
consumption as compared to other
products, and that DOE should not
direct its limited resources to duplicate
what another group has adequately
done. (AHAM, No. 11 at p. 2)

AHAM and Whirlpool commented
that if DOE proceeds with a test
procedure, it should develop a test
procedure for microwave-only ovens
that is harmonized with IEC Standard
60705, which is currently being updated
based on extensive testing. AHAM and
Whirlpool noted that the draft revised
IEC Standard 60705, which uses varying
water loads (1000 grams (g), 350 g, and
275 g), was evaluated in a round robin
testing program completed in July 2011
and the results verified that the testing
procedures have acceptable

repeatability and reproducibility.
Whirlpool also commented that the
three amounts of water defined in the
test procedure give good correlation to
“normal usage” and the water
temperature rise of 50 degrees Celsius
(°C) achieves eating temperature.
(AHAM, No. 11 at p. 2, Whirlpool, No.
10 at pp. 3—4)

Based on DOE’s determination to
initiate a microwave oven active mode
test procedure rulemaking and
comments received on the October 2011
RFI discussed above, DOE conducted
testing to evaluate potential
amendments to its microwave oven test
procedure to provide methods for
measuring the active mode energy use
for these products. The sections below
present DOE’s tests results and the
analytical approaches that it is

considering for potential amendments to

the microwave oven test procedure to
measure active mode energy use.

II. Discussion

A. Test Units

In order to evaluate potential
amendments to the microwave oven test
procedure, DOE selected a number of
test units representative of products
currently available on the U.S. market.
DOE considered features such as
installation configuration, cooking
functions (i.e., microwave cooking,
convection microwave cooking), rated
output power, and rated cavity volume.
The test units and key features are
presented below in Table 1. Unless
otherwise noted, the test unit numbers
presented in Table 1 correspond to the
test units in the tables presenting test
results in today’s notice.

TABLE 1—MICROWAVE OVEN TEST UNITS AND FEATURES

Product type

Test unit

Microwave-Only, Countertop

Microwave-Only, Over-the-Range

Convection Microwave, Countertop ............c.......

Convection Microwave, Over-the-Range ............

Rated microwave Rated cavity
power output (W) volume (ft3)
1 700 0.7
2 1200 2.0
3 1000 1.5
4 1200 1.2
5 1200 1.5
6 1000 1.7
7 950 1.5
8 1000 2.0
9 1200 2.0
10 1100 2.0
11 1000 1.2
12 1100 1.5
13 1000 1.0
14 900 1.5
15 1050 1.7
16 1100 1.8
17 950 1.7
18 950 1.7

B. Water Load Microwave-Only Testing

As discussed in section 0, DOE’s
previous active mode test procedure
incorporated portions of IEC Standard
705. These test methods measured the
amount of energy required to raise the
temperature of 1 kilogram of water by
10 °C under controlled conditions. The
ratio of usable output power over input
power described the energy factor (EF),
a measure of the cooking efficiency.?
DOE noted that IEC is in the process of
revising its current test standard for
microwave ovens, IEC Standard 60705
Fourth Edition. In addition to the 10 °C
temperature rise water load test from

1The previous DOE microwave oven test
procedure also provided for the calculation of
several other measures of energy consumption,
including cooking efficiency and annual energy
consumption.

IEC Standard 705, the draft revised IEC
Standard 60705 includes a new test
method that continues to use water as
the cooking load. The draft revised test
method involves measuring the energy
consumption required to heat water
loads of 275 g, 350 g, and 1000 g, in 400
milliliter (ml), 900 ml, and 2000 ml
borosilicate glass test containers,
respectively, by 45-50 °C and 50-55 °C.
The results from the two different
temperature rise tests are used to
linearly interpolate the energy
consumption required to heat each load
by 50 °C. The cooking cycle energy
consumption for each water load size is
then weighted based on consumer usage
to calculate the weighted per-cycle
cooking energy consumption. In
addition to the cooking cycle energy
consumption, the low power energy

consumption while the microwave is
cooling down after the completion of
the cooking cycle is also measured for

a 15-minute period. This energy
consumption is then added to the
cooking energy consumption to
calculate an overall weighted per-cycle
energy consumption. DOE recognizes
that these draft revised IEC Standard
60705 testing methods may be subject to
changes during the IEC review process,
however DOE decided to consider this
latest available draft revised test method
for potential amendments to the DOE
test procedure. Table 2 presents the key
differences between IEC Standard 705
and the draft revised IEC Standard
60705.
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TABLE 2—KEY DIFFERENCES BETWEEN IEC STANDARD 705 AND DRAFT REVISED IEC STANDARD 60705

Test condition

IEC standard 705

Draft revised IEC standard 60705

Test Load Type
Test Load Size
Test Container Size
Temperature Requirements

Test Load Preparation

Time Limit to Measure Final
Temperature.

Measurement Equipment
Accuracy.

Number of Repeat Tests

Cooling Down Energy Use
Measured?

Ambient Temp.,To =20+ 2 °C

Starting Water Temp., T, = To— (10 £ 1 °C)

Final Water Temp., T, =To £ 1 °C

Prior to the test, water load and test container are not
allowed to equilibrate.

60 seconds

Mass £1g

Watt-hour + 1.5 percent

Temperature + 0.25 °C over the range of 7-23 °C for
all temperature measurements. Also specifies lin-
earity of better than 1 percent.

Time * 0.25 seconds

Test is carried out three times unless the power output
value resulting from second measurement is within
1.5 percent of the value obtained from the first meas-
urement.

No

Water.

275 g, 375 g, 1000 g.

400 ml, 900 ml, 2000 ml.

Ambient Temp.,To = 23 + 2 °C.

Starting Water Temp., T; = 10 £ 0.5 °C.

Final Water Temp., T, = 55-60 °C; 60-65 °C

Prior to the test, water load and test container are al-
lowed to equilibrate.

20 seconds.

Mass + 1 g.

Watt-hour + 1.0 percent.

Ambient temperature + 1 Kelvin (K).
Water temperature + 1.5 K.

Time £ 1 seconds.
No additional repeat tests specified.

Yes.

For over-the-range microwave ovens,
DOE reviewed installation instructions
for products available on the market. All
products equipped with a venting fan
offer two installation conditions for the
venting fan: (1) Exhaust air to the
outside and (2) recirculating air back
into the room. DOE noted that for the
majority of products, the default
installation configuration for the venting
fan was for air recirculation. As a result,
DOE conducted testing with the venting
fan installed in the air recirculation

configuration and did not conduct
testing using the exhaust configuration
with additional requirements for
venting.

DOE selected 15 microwave ovens in
its test sample and conducted testing
according to the draft revised IEC
Standard 60705 to evaluate the
repeatability of test results and the
suitability for incorporating such
methods into the DOE microwave oven
test procedure.2 For each test unit, DOE
conducted two to three identical repeat

tests. Table 3 through Table 5 present
the cooking cycle energy consumption
test results for each water load size.
DOE noted that for the 275 g and 350

g water load sizes, the test-to-test
variation expressed in terms of standard
error ranged from roughly 0.1 percent to
2.5 percent, with averages of
approximately 1.1 percent. For the 1000
g water load size, the test-to-test
variation ranged from approximately 0.1
percent to 0.8 percent, with an average
of 0.44 percent.

TABLE 3—DRAFT REVISED IEC STANDARD 60705 275 G WATER LOAD TEST RESULTS

Cooking cycle energy use (Wh) Tes_t-zp-test
Pr T ni variation—
oduet type ost unt Test 1 Test 2 Test 3 Average stand(ac;:i) error
Microwave-Only, Countertop ........ccceeceiriiisieiiiesee e 1 34.27 34.28 34.47 34.34 0.34
2 36.13 36.76 36.58 36.49 0.88
3 37.97 36.95 37.46 1.93
4 33.03 32.05 32.54 2.12
5 34.52 35.66 35.09 2.31
Microwave-Only, Over-the-Range ...........ccccooiviiiiiiiiiicicieee 6 35.27 34.92 35.09 0.71
7 35.18 36.00 35.59 1.63
9 40.14 39.19 39.67 1.70
10 33.96 34.63 34.54 34.38 1.05
Convection Microwave, CoUNtertop .........cccceeveeereeriienneeeieeseeeeenns 11 46.53 46.69 | .oooviien 46.61 0.25
12 45.50 46.14 45.94 45.86 0.70
13 41.75 AT | e 41.61 0.48
Convection Microwave, Over-the-Range ..........cccccvveeiieiieeneceneene 15 36.07 36.15 | oo 36.11 0.17
16 38.29 37.41 38.86 38.18 1.91
17 40.83 40.80 40.83 40.82 0.05
AVEIAGE ...eiiiiiiiie ittt sttt e e ennnens | eeesreninenee | eeeeseeeneens | eeeseesirnnnes | aeeeesreesieeens 37.99 1.08

2 Although the draft revised IEC Standard 60705
specifies that the accuracy of ambient temperature
and water temperature measurements to be + 1 K

and £ 1.5 K, respectively, testing conducted by DOE

used thermocouples for temperature measurements

with an accuracy of £ 0.2 °C, which meets the

requirements of IEC Standard 705.
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TABLE 4—DRAFT REVISED IEC STANDARD 60705 350 G WATER LOAD TEST RESULTS

Cooking cycle energy use (Wh)

Test-to-test

Product type Test unit variation—
P Test 1 Test 2 Test 3 Average stand(ac;:i) error
Microwave-Only, COUNTEIOP .......cceveeeiuieriieieeee e 1 39.50 39.50 39.43 39.48 0.10
2 42.81 42.87 41.26 42.31 2.16
3 44.46 42.86 43.66 2.59
4 39.65 39.29 39.47 0.65
5 39.11 3917 | i 39.14 0.11
Microwave-Only, Over-the-Range ...........ccccooiviiiiiiiiiicicieee 6 43.35 43.63 | oo 43.49 0.46
7 42.74 43.76 43.25 1.68
9 43.96 44.35 4415 0.62
10 40.25 39.64 40.60 40.16 1.20
Convection Microwave, Countertop .........ccccceeeeereeeiieeseeenieeseeeeeans 11 55.05 5431 | coeeeeies 54.68 0.95
12 53.85 52.36 53.07 53.10 1.41
13 47.43 4764 | e 47.54 0.31
Convection Microwave, Over-the-Range ..........ccocevveeieeiiiecnecnnnenne 15 42.71 42.91 42.81 0.32
16 45.21 43.89 45.19 44.77 1.69
17 47.59 46.28 47.63 4717 1.62
AVEIAGE ..ttt e e e snnenes | eeneeessinneens | sereeeessrnenns | snreeessneesnn | neeessieeennns 44.34 1.06

TABLE 5—DRAFT REVISED IEC STANDARD 60705 1000 G WATER LOAD TEST RESULTS

Cooking cycle energy use (Wh)

Test-to-test

Product type Test unit variation—
P Test 1 Test 2 Test 3 Average Stand?;.fj) error
Microwave-Only, CoOUNtErOP ........ccoeevererienierieree e 1 116.06 115.08 115.42 115.52 0.43
2 106.02 105.48 105.38 105.63 0.33
3 107.59 108.72 | e 108.16 0.74
4 104.93 104.8 104.86 0.09
5 106.54 106.18 106.36 0.24
Microwave-Only, Over-the-Range ........cccccoerieneniencniecncnecee 6 115.69 116.74 | e 116.22 0.64
7 113.91 11453 | e 114.22 0.38
9 117.14 11780 | coveeerene 117.47 0.40
10 107.44 107.85 107.04 107.44 0.38
Convection Microwave, CouNtertop .........cccceeeeeereeriieeneeesieeseeeeenns 11 128.77 12735 | e, 128.06 0.78
12 131.95 130.17 130.5 130.87 0.72
13 114.97 11511 | e, 115.04 0.09
Convection Microwave, Over-the-Range ........cccccccevceenieeieeniinenenn. 15 112.54 11169 | e 112.12 0.54
16 120.83 120.18 119.56 120.19 0.53
17 121.71 120.95 121.2 121.29 0.32
AVEIAJE ... e | eeseenee s | e | e | seeseeneeee 114.90 0.44

Table 6 presents the calculated overall testing according to the draft revised IEC
weighted average cooking cycle energy ~ Standard 60705 to the testing conducted
consumption results for each test unit. for the most recent energy conservation
standards rulemaking for microwave
ovens. For that testing, DOE conducted
testing on 32 microwave ovens and
measured energy use for each test load AHAM conducted tests on 21 separate

The following weighting factors
provided in the draft revised IEC
Standard 60705 are applied to the

size to calculate the weighted energy microwave ovens according to the
consumption: 1000 g = 2/11; 350 g =6/  previous DOE microwave oven test
11; 275 g = 3/11. DOE noted that values  procedure that was based on IEC

for the overall weighted average cooking Standard 705, with the results expressed

cycle energy consumption ranged from  in EF (i.e., the ratio of usable output

approximately 50.4 Watt-hours (Wh) to  power over input power). The DOE test

66.5 Wh (a 32.2 percent difference). units for the most recent energy
DOE compared the range of values from conservation standards rulemaking

testing are different from the test units
tested for today’s notice listed in Table
1. The results from this testing,

presented in Table 7, showed a much

smaller range in the efficiency metric,

with EF values ranging from 54.8
percent to 61.8 percent (12.8 percent
difference). Based on these results, DOE
believes that the draft revised IEC
Standard 60705 may provide the

opportunity to better differentiate

products available on the market based

on efficiency and their associated design

options for the purposes of energy
conservation standards rulemakings.
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TABLE 6—DRAFT REVISED IEC STANDARD 60705 OVERALL WEIGHTED ENERGY CONSUMPTION TEST RESULTS

Overall weighted energy use (Wh) Test-to-test
Product type Test unit variation—
P Test 1 Test 2 Test 3 Average stand(a};:j) error
Microwave-Only, Countertop ........ccceeveeriiiiiieiieenee e 1 51.99 51.82 51.90 51.90 0.17
2 53.27 53.37 51.60 52.75 0.98
3 54.41 53.46 53.93 1.25
4 50.60 50.11 50.35 0.68
5 50.51 50.79 50.65 0.39
Microwave-Only, Over-the-Range .........ccccceveeiieeniiiiienieeieeneeee 6 55.11 55.36 55.23 0.32
7 54.04 54.93 54.48 1.16
9 57.31 57.38 57.34 0.09
10 51.50 51.44 51.57 0.36
Convection Microwave, CoUNtertop .........cccceeveeereeriienneeeieeseeeeenns 11 66.85 66.24 66.54 0.65
12 66.72 65.75 66.20 0.74
13 58.47 58.54 58.51 0.08
Convection Microwave, Over-the-Range ..........cccccevcivveeiieeniecnneen. 15 54.58 54.55 54.57 0.03
16 58.15 57.07 57.76 1.04
17 59.89 59.03 59.58 0.80
AVEIAJE ..o | eeseeneesnenns | eesreseenens | ceeseeneeneens | seeseeseeneens 56.11 0.58

TABLE 7—DOE AND AHAM IEC
STANDARD 705 TESTING RESULTS

DOE Testing AHAM Testing
Testunit' | EF (%) | 1ot | EF (%)
unit

57.5 33 57.6
58.0 34 61.1
55.9 35 58.9
59.6 36 57.4
59.5 37 60.7
58.4 38 61.8
57.6 39 55.2
57.3 40 59.1
60.2 41 57.2
56.9 42 57.8
59.4 43 58.7
59.2 44 61.4
59.0 45 56.4
60.8 46 61.4
58.9 47 57.3
60.6 48 55.7
57.2 49 54.8
59.2
58.2
60.4
61.2
56.9
59.4
58.7
61.3
58.0
61.5
60.4
59.7
57.6

TABLE 7—DOE AND AHAM IEC
STANDARD 705 TESTING RESULTS—
Continued

DOE Testing AHAM Testing
Testunit' | EF (%) | 18t | EF (%)
unit
31 . 58.5 | iiriiieeie | e
32 e, 58.0 | evvreireeie | e

Minimum Efficiency = 54.8%
Maximum Efficiency = 61.8%

1Test units listed in this table are different
models than the models from DOE’s latest
testing.

DOE also noted that CENELEC
conducted a round-robin testing
program to evaluate the repeatability
and reproducibility of the draft revised
IEC Standard 60705. A total of 5
manufacturer test labs and 5
independent test labs in Europe
conducted testing according to the draft
revised IEC Standard 60705 on 4
microwave oven models. In terms of
repeatability of the measured weighted
cooking cycle energy consumption, the
results showed that the test-to-test
variation expressed as standard error
within each laboratory was on average
0.56 percent. The lab-to-lab
reproducibility of the measured

weighted cooking cycle energy
consumption showed a variation of 2.30
percent on average. CENELEC
determined these to be acceptable levels
of repeatability and reproducibility.

DOE also conducted testing to
evaluate the testing methodology for
measuring the low power energy
consumption of the cooling down
period. The draft revised IEC Standard
60705 requires that the cooking cycle
test be run to achieve a 50 °C
temperature rise. When the cooking
cycle has finished, the load is removed
from the microwave oven and the door
is closed, at which point the cooling
down energy consumption is measured
for a period of 15 minutes. This test is
conducted for each of the three test load
sizes, and the weighted cooling down
energy consumption is calculated using
the same weighting factors used for the
cooking cycle weighted energy
consumption. The weighted cooling
down energy consumption is then
added to the weighted cooking cycle
energy consumption to calculate the
overall weighted energy consumption.
For the 1000 g load size, DOE conducted
two identical repeat tests. For the 275 g
and 350 g load sizes, DOE conducted
one test each. The results of this testing
are presented below in Table 8.

TABLE 8—DRAFT REVISED IEC STANDARD 60705 COOLING DOWN ENERGY CONSUMPTION TEST RESULTS

Cooling down energy use (Wh)

Product type Test unit 1000 g 1000 g 350 g 27549
Test 1 Test 2 Test Test
Microwave-Only, COUNTEMOP ......cccieeriirierereeeseee et 1 0.00 0.00 0.00 0.00
2 0.81 0.80 0.79 0.78
3 0.23 | i 0.23 0.25
4 0.88 0.89 0.88 0.88
5 0.39 0.39 0.40 0.39
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TABLE 8—DRAFT REVISED IEC STANDARD 60705 COOLING DOWN ENERGY CONSUMPTION TEST RESULTS—Continued

Cooling down energy use (Wh)

Product type Test unit 1000 g 1000 g 350 g 2759

Test 1 Test 2 Test Test
Microwave-Only, Over-the-Range .........cccccoiiiiiiiiiiiieceeeee e 6 0.80 | ovrvveiiienns 0.81 0.81
7 0.41 0.41 0.43 0.41
9 1.09 1.10 1.08 1.09
10 0.72 0.78 0.77 0.72
Convection Microwave, COUNTEIOP ......coiiuiiiiiiiieiiie e eiee et reee e st e e see e e seeeas 11 0.72 0.72 0.73 0.73
12 0.92 0.89 0.89 1.07
13 0.31 0.32 0.32 0.31
Convection Microwave, OVer-the-Range .........cccooiieiiiiiieiieeieeeeee e 15 0.99 0.99 0.97 1.00
16 1.08 1.07 1.07 1.07
17 0.69 0.67 0.67 0.66

DOE observed minimal variation in
the measured cooling down energy
consumption from test to test and also
between the different load sizes. DOE
noted that for all of the units in its test
sample, none contained a fan that

operated at the end of the microwave-
only cooking cycle to cool the appliance
down. DOE also noted that when the
door was closed after the load was
removed at the end of the cooking cycle,
the microwave ovens reverted back to

the standby mode. Table 9 presents the
average measured power for the cooling
down mode as compared to the average
measured standby mode power for each
test unit.

TABLE 9—DRAFT REVISED IEC STANDARD 60705 COOLING DOWN MODE POWER

Average cooling down power (W) Average

Product type Test unit 1000 g 350 g 275 g standby power
Tests Test Test

Microwave-Only, COUNTEIOP .....c.eiiiirriieiieeiie ettt 1 0.00 0.00 0.00 10.00
2 3.24 3.15 3.10 3.18
3 0.90 0.92 1.00 1.06
4 3.55 3.54 3.54 3.52
5 1.56 1.59 1.55 1.63
Microwave-Only, Over-the-Range .........ccocveeeriiieieieneseeees e 6 3.23 3.25 3.25 3.24
7 1.64 1.72 1.64 1.71
9 4.41 4.40 4.38 4.29
10 3.00 3.11 2.90 3.16
Convection Microwave, COUNEIOP ........cccueeiiirrieriiieniee e eriee e siee e e ee e 11 2.88 2.91 2.91 2.93
12 3.66 3.58 4.29 3.54
13 1.26 1.26 1.27 1.19
Convection Microwave, Over-the-Range .........cccccovoiiiiiiiiinicnieee e 15 3.98 3.90 3.99 3.98
16 4.29 4.30 4.29 4.32
17 2.72 2.69 2.66 2.73

1Test unit 1 had electromechanical controls and operated in off mode, consuming 0 W. This

mode.

The repeatability and reproducibility
of the cooling down energy
consumption measurement method
from the draft revised IEC Standard
60705 was also evaluated as part of the
CENELEC round-robin testing program.
In terms of repeatability of the measured
weighted cooling down energy
consumption, the results showed that
the test-to-test variation expressed as
standard error within each laboratory
was on average 0.24 percent. The lab-to-
lab reproducibility of the measured
weighted cooling down energy
consumption showed a variation of 6.14
percent on average. CENELEC
determined these to be acceptable levels
of repeatability and reproducibility.

DOE may consider incorporating the
draft revised IEC Standard 60705 test

method into the DOE microwave oven
test procedure for measuring the energy
consumption of the microwave-only
cooking function. As a result DOE is
seeking comment on the following
issues:

1. DOE seeks comment on the
suitability of the testing methodologies
provided in the draft revised IEC
Standard 60705 for incorporation into
the DOE microwave oven test
procedure. In particular, DOE requests
comment on the repeatability and
reproducibility of the test results from
both DOE and CENELEC testing. DOE
also welcomes comment on whether the
test procedure should require multiple
test runs with the results averaged.

2. DOE requests comment on the
accuracy requirements for measuring

unit was not capable of operating in standby

equipment specified in the draft revised
IEC Standard 60705. In particular, DOE
requests comment on the less stringent
requirements for the accuracy of the
temperature measurements as compared
to IEC Standard 705.

3. DOE welcomes comment on the
testing burden associated with testing
according to the draft revised IEC
Standard 60705. When providing
comments, please quantify and describe
the associated testing burdens.

4. DOE requests consumer usage data
on the number of annual active mode
cooking cycles and annual hours spent
in active mode for microwave-only
ovens.

5. DOE welcomes comment on the
determination to conduct testing for
over-the-range microwave ovens with
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the airflow exhaust/recirculation fan
installed in the default air recirculation
configuration. DOE welcomes comment
on whether there are any other
installation conditions for over-the-
range or built-in microwave ovens that
it should consider for the DOE
microwave oven test procedure.

C. Reheat Food Simulation Mixture
Testing

DOE notes that water may not be
representative of actual food loads
cooked by consumers in microwave
ovens. As a result, DOE conducted
testing on 7 microwave ovens using the
microwave-only cooking function to
evaluate mixtures that would simulate
food load that may be reheated in a
microwave. The mixtures were

composed of water and basic food
ingredients (i.e., fats, sugars, salt, fiber,
proteins, etc.) with a total combined
mass of 350 g. DOE selected the 350 g
load size (using the 900 ml borosilicate
glass container) based on the draft
revised IEC Standard 60705 weighting
factors for the load size with the highest
frequency of use. DOE also conducted
testing on an actual food load, chicken
noodle soup, to serve as a comparison
to the food simulations. The mixtures
and food load were tested using the
same basic testing methodology as the
draft revised IEC Standard 60705 (i.e.,
microwave-only cooking function,
temperature rise from 10 °C to 60 °C).
The measured cooking cycle energy
consumption was then used to calculate
the energy consumption required to heat

one gram of the mixture by one degree
Celsius, an effective heat capacity. For
each test unit, three identical tests were
conducted for each mixture to evaluate
the repeatability of such a testing
procedure.

The results from this testing,
presented in Table 10 and Table 11,
show a higher range and average test-to-
test variation, expressed as a standard
error, compared to the water-only load
and compared to the results using the
draft revised IEC Standard 60705 test
method presented in 0.0. DOE also
noted that the same brands were used
for each ingredient in the mixtures.
Therefore, additional variation in test
results may be observed from lab to lab
due to the use of different brands of the
ingredients.

TABLE 10—FOOD SIMULATION MIXTURE TEST RESULTS—PART 1

Water Water + fat Water + glucose Water + fat + glucose
Test unit Average Test-to-test Average Test-to-test Average Test-to-test Average Test-to-test
heat variation heat variation heat variation heat variation

capacity (%) capacity (%) capacity (%) capacity (%)

(Hg-°C) ? (Hg-°C) ? (Hg-°C) ? (Jg-°C) 3
8.570 0.39 8.284 3.57 7.514 1.50 7.672 1.54
8.635 0.99 8.759 7.20 7.259 1.85 7.416 5.95
* * 8.952 1.67 8.332 1.06 8.241 4.04
8.363 0.64 8.561 2.39 7.559 2.61 7.293 2.16
11.419 1.42 10.941 0.87 10.203 1.65 9.704 3.00
9.356 0.68 8.922 0.11 8.152 0.49 8.028 2.55
9.833 0.27 9.774 0.41 8.769 1.55 8.790 2.35
Average .......cccoeeeennen. 9.363 0.73 9.170 2.32 8.255 1.53 8.163 3.08

*Not tested.

TABLE 11—FOOD SIMULATION MIXTURE TEST RESULTS—PART 2

Pizza simulation Chicken noodle soup Chicken noodle soup
simulation
Test unit A\;qeé'gtge Test-to-test Average Test-to-test A\;‘eé'gtge Test-to-test
: variation heat e : variation
capacity (%) capacity variation capacity (%)
(Vg°C) g0 (%) (Vg*C)

6.975 242 8.618 1.09 8.941 2.01
6.486 1.24 8.811 3.77 9.210 1.26
7.715 1.93 8.952 0.69 9.754 2.67
6.453 0.61 8.406 0.73 8.995 3.29
9.036 0.90 11.108 0.81 11.662 1.39
7.164 1.28 8.909 0.56 9.236 1.04
7.715 1.15 9.624 0.88 10.012 1.43
7.363 1.36 9.204 1.22 9.687 1.87

6. DOE welcomes comment on

suitability of using food simulation
mixtures for the microwave oven test
procedure for microwave-only cooking.
In particular, DOE requests comment on
the repeatability and reproducibility of
the food simulation mixture tests results
presented in Table 10 and Table 11.

D. Convection Microwave Cooking
Testing

As discussed above in section 0,
according to Whirlpool, convection
microwave ovens (i.e., microwave ovens
that incorporate convection features and
any other means of cooking in a single
compartment) represent less than 4
percent of U.S. shipments. Based on
shipments data from Appliance

Magazine showing 11.340 million
microwave oven shipments in 2008,3
convection microwave ovens represent
approximately 450,000 annual
shipments.

34“U.S. Appliance Industry: Market Share, Life
Expectancy & Replacement Market, and Saturation
Levels.” Appliance Market Research Report,
Appliance Magazine, January 2010.
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DOE’s review of product literature
indicated that convection microwave
ovens can be operated using the
microwave-only cooking function,
convection-only cooking function, and
convection microwave cooking
function. DOE also noted based on a
review of the cooking manuals and
recipe books supplied with convection
microwave ovens that a significant
portion of the recipes included cooking
procedures that used the convection
microwave cooking function. As a
result, DOE first investigated whether
testing procedures could be developed
to evaluate the convection microwave
cooking function of convection
microwave ovens. As discussed in
section 0, AHAM and Whirlpool both
noted a number of concerns with the
repeatability and reproducibility of test
results using actual food loads. DOE
therefore decided to conduct limited
testing to evaluate the repeatability of
real food loads when heated using the
convection microwave cooking
function. DOE tested three different
food loads: shortening, potatoes, and
chicken. For each food load, the same
brand of products was used for all tests
to specifically evaluate repeatability of
test results. DOE then conducted testing
to assess food simulation cooking loads
to determine whether such loads are
representative of actual food loads and
improve the repeatability of test results.

As part of this testing DOE noted that
for the majority of microwave ovens in
its test sample, the default program
setting for convection microwave
cooking allowed the user to set the
overall cooking time and cycled
between microwave-only cooking and
convection-only cooking, where
microwave-only cooking accounted for
30 percent of the cooking time and
convection-only cooking accounted for
the remaining 70 percent of total
cooking time. DOE used this default
convection microwave cooking program
setting that used 30 percent microwave-
only cooking and 70 percent
convection-only cooking for testing.
DOE also noted that for the majority of
the convection microwave ovens in its
test sample, the user is required to
program the temperature setting for the
convection portion of the convection
microwave cooking cycle. Based on a
review of the cooking manuals and
recipe books supplied with convection
microwave ovens, DOE noted that a
majority of the recipes that used

convection microwave cooking
specified convection temperature
settings between 300 degrees Fahrenheit
(°F) and 375 °F. DOE also noted that its
current test procedure for conventional
ovens found in 10 Code of Federal
Regulations (CFR) part 430, subpart B,
appendix I specifies a convection
temperature setting 325 + 5 °F higher
than the room ambient air temperature,
which would result in a temperature
setting close to 400 °F. However, based
on DOE’s survey of convection
microwave ovens available on the
market, not all products are equipped
with a 400 °F temperature setting, but
all convection microwave ovens DOE
surveyed had a 375 °F setting. As a
result, DOE selected a convection
temperature setting of 375 °F for the
convection microwave cooking function
for its testing of convection microwave
ovens.

For convection microwave cooking
testing, DOE noted that the temperatures
of the test loads had to be measured
before and after the cooking cycle, as is
done for IEC Standard 60705, due to
safety concerns with arcing inside the
microwave oven cavity from the metal
thermocouples and the microwave
energy. The following sections discuss
these testing investigations to evaluate
the convection microwave cooking
function.

Food Load Testing

For shortening, DOE conducted
limited testing on two convection
microwave oven models. For each test,
DOE prepared a 350 g load of shortening
in the 900 ml borosilicate glass
container with a starting load
temperature of 10 £ 1 °C. DOE used
three thermocouples to measure the
average temperature of the load, with
one thermocouple placed in the center
of the load, and the other two placed
approximately one inch from the edge of
the container on either side. All of the
thermocouples were placed at an equal
distance from the top and bottom of the
load. The shortening load was then
heated using the default convection
microwave cooking function to achieve
a target average final temperature of 60
15 °C. As for the reheat food simulation
mixture testing, the measured cooking
cycle energy consumption was then
used to calculate the effective heat
capacity. For each test unit, DOE
conducted three identical tests to
evaluate repeatability. DOE also

conducted an additional set of testing
with target average final temperatures of
70 £5 °C for one test unit and 80 £ 5

°C for the other test unit. DOE was
unable to establish a target final average
temperature range tighter than + 5 °C
due to the test-to-test variation in the
final average temperature of the test
load even when using the same cooking
time. DOE noted that using tighter
ranges such as £ 2 °C or £ 1 °C for this
food load would require a significant
number of retests to achieve the
specified final average temperatures.

The test results for the shortening
tests are presented below in Table 12.
For the tests using an average final
temperature of 60 = 5 °C, the test-to-test
variation ranged from 5.18 percent to
7.42 percent. DOE observed that the
shortening, which was all solid at the
starting temperature of 10 £ 1 °C, was
only partly liquefied at the final
temperature of approximately 60 °C,
with the middle still being partly solid,
and the outer portion being liquid.
Unlike the tests using an average final
temperature of 60 °C, DOE observed that
the shortening was all liquid at the end
of the cooking cycle for the 70 °C and
80 °C average final temperature tests.
However, the test results for these tests
continued to show significant test-to-
test variation.

For all shortening tests, DOE noted
that when it measured the final
temperature of the load after the
completion of the cooking cycle, the
temperature continued to rise for 30-90
seconds before finally leveling off. DOE
believes that this may be attributable to
continued heat transfer from the hotter
outer edges of the test container and/or
food load after the completion of the
cycle. DOE waited until the temperature
leveled off and used that measurement
for the calculation of the effective heat
capacity. DOE recognizes that this may
contribute to additional test-to-test
variation depending on the time needed
for the temperature of the load to
stabilize for each test. DOE also noted
that it had to conduct a number of
additional retests in cases where the
final temperature was not within the
specified range. DOE recognizes that
specifying a tighter final temperature
range than + 5 °C may represent a
testing burden due to the difficulties of
achieving a consistent final load
temperature from test to test.
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TABLE 12—FOOD LOAD TEST RESULTS: SHORTENING

Target final Test 1 Test 2 Test 3
avg. temp Test-to-test
Product type Test unit range of Avg. heat | Avg. final | Avg. heat | Avg. final | Avg. heat | Avg. final variation
load capacity temp capacity temp capacity temp (%)
©0 (Jg-°C) Q) (Jg-°C) 0 (Jg-°C) 0
Combination,
Countertop .............. 14 60+5 44.290 57.3 39.977 58.3 42.843 56.1 5.18
80%5 33.115 83.7 35.924 79.1 31.932 75.9 6.09
Combination, Over-
the-Range .............. 17 60x5 30.413 60.1 26.471 56.8 27.282 64.6 7.42
705 25.688 69.1 25.081 68.0 26.199 67.5 2.18

DOE next conducted testing to
evaluate the repeatability of Russet
Burbank potatoes as a test food load
using the convection microwave
cooking function. DOE selected potatoes
as a test load based on a review of
commonly found foods contained in the
cooking manuals and recipe books
supplied with convection microwave
ovens. Based on discussions with a food
scientist specializing in potato
production and storage management as
well as potato seed quality and
performance, DOE specifically selected
Russet Burbank potatoes based on their
consistent water content. In addition,
Russet potatoes were identified to be the
most likely to be available year round
and are grown with standardized
approaches. For each test DOE selected
3 potatoes with similar weights, with no
greater than an 80 g difference between
the largest and smallest potato for a
batch of 3 potatoes. The potatoes were
then placed in an equidistant triangle
pattern directly on the turntable dish at
approximately 7 centimeters from the
center of the dish. DOE noted that it was
unable to keep a tight tolerance on the
total combined mass due to the
variability in size and shape of the
potatoes. The temperature of each
potato was measured using single
thermocouples placed approximately at
the center of each potato. The potato
loads were heated from 10 +1 °C to
about 60 * 5 °C using the convection
microwave cooking function. DOE

selected the target final temperature of
60 °C based on a review of the cooking
instructions for potatoes found in the
cooking manuals and recipe books. As
was done for the shortening tests, the
measured cooking cycle energy
consumption was then used to calculate
the effective heat capacity. For each test
unit, DOE conducted three identical
tests to evaluate repeatability. DOE
noted that Russet Burbank potatoes are
grown in multiple geographical regions
in North America, the majority of which
are grown in Idaho and Canada. DOE
decided to conduct testing to determine
whether Russet Burbank potatoes grown
in certain regions produce more
repeatable test results. As a result, DOE
tested batches of potatoes from the two
areas where the majority of Russet
Burbank potatoes are grown, Idaho and
Canada.

The Russet Burbank potato testing
results are presented below in Table 13
and Table 14. The results showed test-
to-test variation for the calculated
effective heat capacity ranging from 2.89
percent to 8.50 percent for both types of
Russet Burbank potatoes. DOE noted
that, in addition to the varying masses
of each of the three test potatoes, the
varying shape of each potato may also
affect the time required to heat the
center of each potato to the target final
temperature. DOE also noted that it was
difficult to achieve a consistent final
average temperature from test to test due
to the different masses and shapes of the

potatoes. DOE observed, similar to the
tests for shortening, that when it
measured the final temperature of the
load after the completion of the cooking
cycle, the temperature continued to rise
for 80-160 seconds in some cases before
finally leveling off. DOE waited until
the temperature leveled off and used
that measurement for the calculation of
the effective heat capacity. DOE
recognizes that this may contribute to
additional test-to-test variation
depending on the time needed for the
temperature of the load to stabilize for
each test. As with the shortening tests,
DOE noted that it had to conduct a
number of additional retests in cases in
which the final temperature was not
within the specified range. DOE
similarly recognizes that specifying a
tighter final temperature range than + 5
°C for potatoes may represent a testing
burden due to the difficulties of
achieving a consistent final load
temperature from test to test.

DOE recognizes that in addition to
issues with test-to-test repeatability, the
lab-to-lab reproducibility will also be
difficult to maintain if the potatoes are
grown under different conditions,
including climate and growing
conditions (i.e., soil conditions,
watering frequency, harvesting time,
etc.) that may vary throughout the
growing seasons even within specific
geographical regions.

TABLE 13—F0OD LOAD TEST RESULTS: IDAHO RUSSET POTATO

Average heat capacity (J/g-°C) Test-to-test
: iation—
Product type Test unit varia
Test 1 Test 2 Test 3 Average stand(a% error
Convection Microwave, Countertop .........cccceeeveereeriieeneeeiieeneeneeens 12 29.541 32.359 31.366 31.089 4.60
14 33.972 39.277 39.732 37.660 8.50
AVEIAJE ... e | e | e | s | seeseesenee 34.375 6.55
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TABLE 14—FO00D LOAD TEST RESULTS: CANADIAN RUSSET POTATO

Average heat capacity (J/g-°C) Test-to-test
; iation—
Product type Test unit varia

Test 1 Test 2 Test 3 Average stand(a‘;:j) error
Convection Microwave, Countertop .........cccceevveeveeriieeseeeiieeneeeneens 13 20.230 22.081 19.741 20.684 5.97
Convection Microwave, Over-the-Range .... 17 29.145 29.722 30.845 29.904 2.89
18 29.155 27.766 27.300 28.074 3.44
AVEIAJE ..o | eeseeneesnenns | eesreseenens | ceeseeneeneens | seeseeseeneens 26.220 4.10

DOE also conducted testing with
USDA grade A boneless chicken breasts
using the same basic procedure
described for the testing with potatoes,
but with the different starting and final
test load temperatures. DOE noted that
chicken is generally stored frozen, and
then allowed to thaw before cooking. To
determine an appropriate starting
temperature, DOE used the programmed
defrost cycle settings for chicken on a
microwave oven in its test sample and
measured the temperature of the
chicken breasts after the defrost cycle.
The temperature of the thawed chicken
after the defrost cycle ranged between 2
to 5 °C. However, at 2 °C, DOE noted
that the chicken breast still had some
localized frozen sections not found at
5 °C. Therefore, DOE used a starting
temperature of 5 £ 1 °C. A target final
temperature of 90 £ 5 °C was used based
on review of cooking instructions for
chicken found in cooking manuals and
recipe books supplied with convection
microwave ovens. For this testing, DOE

selected 3 chicken breasts for each test
with similar weights with no greater
than a 170 g difference between the
largest and smallest chicken breast. For
each test unit, DOE conducted up to
four identical tests to evaluate
repeatability.

The results from testing, presented
below in Table 15, showed test-to-test
variation for the calculated effective
heat capacity ranging from 1.09 percent
to 12.57 percent, with an average of 7.20
percent. DOE noted that this variability
may be due to the varying masses and
shapes of each chicken breast. DOE also
observed, similar to the tests for
shortening and potatoes, that when it
measured the final temperature of the
load after the completion of the cooking
cycle, the temperature continued to rise
for 60-150 seconds in some cases before
finally leveling off. DOE waited until
the temperature leveled off and used
that measurement for the calculation of
the effective heat capacity. DOE
recognizes that this may contribute to

additional test-to-test variation
depending on the time needed for the
temperature of the load to stabilize for
each test. As with the other food load
tests, DOE noted that it had to conduct
a number of additional retests in cases
in which the final temperature was not
within the specified range. DOE
similarly recognizes that specifying a
tighter final temperature range than

£ 5 °C for chicken may represent a
testing burden due to the difficulties of
achieving a consistent final load
temperature from test to test.

DOE recognizes that the following
factors may contribute to variation from
chicken to chicken, and thus test to test,
as well as contribute to variation in
reproducibility for chicken breasts from
different suppliers:

e Individual chicken’s diet;

¢ Individual chicken’s physical
activity;

¢ Genetics; and

¢ Methods of breeding and raising
chickens from farm to farm

TABLE 15—F00OD LOAD TEST RESULTS: USDA GRADE A BONELESS CHICKEN BREAST

Range of Average heat capacity (J/g-°C) Test-to-test
: total variation—
Product type Test unit

ma(sgies Test 1 Test 2 Test 3 Test 4 Average stand(aor/’d) error
Convection Microwave, Countertop ......... 12| 700-781 37.449 37.533 36.867 U 37.283 0.97
14 | 687-804 34.674 32.619 35.469 34.254 4.29
Convection Microwave, Over-the-Range 17 | 708-794 32.751 44.727 39.019 39.373 38.967 12.57
AVEIAGE ..oiiiiieiiiiee et sniees | eensnreesinnes | eesnreeesnineees | eesreessineens | evveeeessieeenss | sireeessieeenns | seeessieeennn 36.835 5.95

1For test units 12 and 14, DOE conducted only 3 repeat tests.

7. DOE requests comment on the
suitability of real food loads for
incorporation into the DOE microwave
oven test procedure for testing
convection microwave ovens. DOE also
welcomes comments specifically on the
test methodologies (i.e., load
temperature measurement methods,
starting and final temperatures, mass of
test load) described in this section and
the repeatability of test results using
shortening, Russet Burbank potatoes,
and USDA grade A boneless chicken

breasts as well as the reproducibility of
such food loads.

Food Load Simulation Testing

As part of the convection microwave
cooking testing, DOE also evaluated
loads that would simulate actual foods.
As discussed in the October 2011 RFI,
DOE noted that one consumer product
review organization in the UK uses the
solidifying powder TX-151, which
when combined with water creates a
gel, to simulate a food load (in their case

lasagna).# DOE decided to conduct
testing using the TX-151 solidifying
powder to evaluate the repeatability of
test results using the convection
microwave cooking function. DOE
prepared three different water-
solidifying powder mixtures using ratios
recommended by the manufacturer of
TX-151 to create medium, medium-
hard, and hard firmness gels, using
ratios of powder to water of 1:10, 1:7,

4 For more information, visit http://
www.which.co.uk/home-and-garden/kitchen/
guides/how-we-test-microwaves/.


http://www.which.co.uk/home-and-garden/kitchen/guides/how-we-test-microwaves/
http://www.which.co.uk/home-and-garden/kitchen/guides/how-we-test-microwaves/
http://www.which.co.uk/home-and-garden/kitchen/guides/how-we-test-microwaves/
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and 1:5, respectively. DOE noted that
when mixing each powder-to-water
ratio, the temperature of the water and
mixing speed/time directly influenced
the mixture’s homogeneity. As a result,
DOE determined, based on
experimentation, the water temperatures
and mixing speeds/times for each
powder-to-water ratio that produced the
most homogenous mixtures. DOE also
covered the mixtures and allowed them
to set for two different lengths of time
(2 hours and 6 hours) and at two
different temperatures (20-25 °C and
7-10 °C) to evaluate whether setting
time and temperature affected the
consistency of the gel. DOE observed
that the allowing the gels to set for 6
hours did not noticeably change the
hardness or consistency as compared to
the gels that were allowed to set for 2
hours. In addition, DOE observed in
most cases a 0.1 g to 0.3 g loss in water
prior to the cooking cycle for both the

2 hour and 6 hour setting times due to
evaporation, and that the water loss was
not noticeably higher for the 6 hour
setting time. DOE noted that this was
likely because the mixtures were
covered while being allowed to set.
Based on these observations, DOE
selected the 2 hour setting time for
testing. In addition, DOE noted that the
two different setting temperatures did
not result in a noticeably different
hardness or consistency after a given
setting time. As a result, DOE selected
the 7-10 °C setting temperature so that
the temperature of the test load at the
start of the test cycle would be more

representative of food load temperatures
at the start of cooking.

DOE tested each convection
microwave oven in its test sample using
each of the three power-to-water ratio
gels (i.e., 1:10, 1:7, and 1:5) prepared as
described above. For each test, DOE
prepared 350 g of the gel mixtures in the
900 ml borosilicate glass containers.
Similar to the method discussed above
for shortening, DOE used three
thermocouples to measure the
temperature of the load, with one
thermocouple placed in the center of the
load, and the other two placed
approximately one inch from the edge of
the container on either side, and each
thermocouple placed at an equal
distance from the top and bottom of the
load. The test loads were heated from
10 £ 1 °C until the center temperature
was 60 =5 °C using the convection
microwave cooking function. DOE chose
to use a target final temperature for the
center thermocouple probe because it
noted that the temperatures of two outer
thermocouple probes were much more
variable and difficult to repeat. In
addition, the temperature at the center
of the food load is generally used to
determine whether food is cooked
completely. DOE noted that the target
final temperature of 60 = 5 °C resulted
in an overall average final temperature
of approximately 70 + 5 °C for all three
thermocouple probes in most cases.

The results from this testing are
presented below in Table 16 through
Table 18. For the 1:10 powder-to-water
ratio gel, the test-to-test variation ranged
from 1.89 percent to 5.89 percent, with

an average of 4.02 percent. For the 1:7
and 1:5 powder-to-water ratio gel tests
the range in test-to-test variation was
greater than the 1:10 powder-to-water
ratio gel tests. DOE noted that this may
be due to the 1:10 powder-to-water ratio
gel being the most homogenous mixture.
DOE also observed that the outer edge
on the surface of the gel was slightly
evaporated at the completion of the
cooking cycle. In particular, the gels
with a powder-to-water ratio of 1:10 had
more evaporation on the edges than the
1:7 and 1:5 ratio gels, which was likely
due to the larger amount of water
making up the 1:10 ratio gels.

DOE also observed, similar to the tests
for real food loads, that when it
measured the final temperature of the
load after the completion of the cooking
cycle, the temperature continued to rise
for 30—90 seconds in most cases before
finally leveling off. DOE waited until
the temperature leveled off and used
that measurement for the calculation of
the effective heat capacity. DOE
recognizes that this may contribute to
additional test-to-test variation
depending on the time needed for the
temperature of the load to stabilize for
each test. As with the real food load
tests, DOE also noted that it had to
conduct a number of additional retests
in cases in which the final temperature
was not within the specified range. DOE
similarly recognizes that specifying a
tighter final temperature range than £ 5
°C for the TX-151 gels may represent a
testing burden due to the difficulties of
achieving a consistent final load
temperature from test to test.

TABLE 16—TX-151 1:10 RATIO GEL TESTS

Average heat capacity (J/g-°C) Test-to-test
. jation—
Product type Test unit varia

Test 1 Test 2 Test 3 Average stand(ac;g error
Convection Microwave, CouNtertop .........ccceeceeererriieeseesnieeseeeeens 11 33.828 32.448 36.422 34.233 5.89
12 43.748 40.932 39.665 41.448 5.04
13 27.655 29.565 28.127 28.449 3.50
14 54.402 51.997 53.212 53.203 2.26
Convection Microwave, Over-the-Range .........cccccevceeiieiiieenieeeenne 15 31.301 32.376 29.910 31.196 3.96
17 34.785 33.503 34.035 34.108 1.89
18 49.865 45.797 44.999 46.887 5.57
AVEIAGE ...ttt | eenseesinenes | sereseesineen | eesseesennies | seeresreeseenas 38.503 4.02

TABLE 17—TX-151 1:7 RATIO GEL TESTS

Average heat capacity (J/g-°C) Test-to-test
: iation—
Product type Test unit varia

Test 1 Test 2 Test 3 Average stand?;:j) error
Convection Microwave, Countertop .........ccccceeeeeneerieeneeesieeneeneens 11 34.378 34.588 32.836 33.934 2.82
12 44.150 43.724 42.968 43.614 1.37
13 28.102 28.068 28.381 28.183 0.61
14 48.668 57.097 56.416 54.060 8.66
Convection Microwave, Over-the-Range ...........ccccceoeviniiiiiicnenne 15 34.109 27.204 33.126 31.480 11.87
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TABLE 17—TX-151 1:7 RATIO GEL TESTS—Continued
Average heat capacity (J/g-°C) Test-to-test
; jation—
Product type Test unit varia

Test 1 Test 2 Test 3 Average stand(a‘;:j) error
17 34.850 34.699 34.307 34.618 0.81
18 44.813 43.801 44.559 44.391 1.19
AVEIAGE .oiiiiiiieiiiieeetiee ettt e et ee st eessreeessnneessnnneesanne | eeessineeesnins | eessneeessnees | eessireesssieees | eesieeeessieees 38.612 3.90

TABLE 18—TX-1

51 1:5 RATIO GEL TESTS

Average heat capacity (J/g-°C)

Test-to-test

Product type Test unit variation—
P Test 1 Test 2 Test 3 Average stand(ac;g error
Convection Microwave, Countertop .........cccceeeveereeriieeneeenieeneennens 11 32.798 34.219 31.778 32.932 3.72
12 45.869 45.375 44.995 45.413 0.97
13 30.061 28.882 28.484 29.142 2.81
14 55.433 59.854 48.900 54.729 10.07
Convection Microwave, Over-the-Range ..........ccoccevceevieeiecniecenneen. 15 27.940 33.899 32.653 31.497 9.98
17 35.116 36.735 36.633 36.162 2.51
18 54.040 46.450 47.023 49.171 8.60
AVEIAJE ...ooiiiiiiieiiii et snees | sreeseesnnneens | seesennenen | esreenesenees | e 39.864 5.562

DOE may consider amendments to the
microwave oven test procedure for
measuring the convection microwave
cooking function for convection
microwave ovens. If DOE determines
such test procedure amendments are
warranted, it may consider developing
an integrated metric that incorporates
the convection microwave cooking
function energy use along with other
active mode and standby mode energy
use. As a result, DOE would require
consumer usage data on the number of
annual convection microwave cooking
cycles and annual hours spent in
convection microwave cooking mode for
convection microwave ovens. However,
DOE is currently unaware of any such
data. DOE is seeking comment on the
following issues related to convection
microwave cooking.

8. DOE requests comment on the
suitability of the various powder-to-
water ratio gels and testing methods
(i.e., load temperature measurement
methods, starting and final
temperatures, and mass of test load)
described in this section for
incorporation into the DOE microwave
oven test procedure for testing
convection microwave ovens. DOE also
welcomes comments specifically on the
repeatability of test results presented in
this section as well as comments on the
reproducibility of test measurements. In
addition, DOE requests comment on the
testing burden associated with these
testing methods. When providing
comments, please quantify and describe
the associated testing burdens.

9. DOE requests comment on whether
there are any other food load
simulations and testing methods that it
should consider for measuring the
energy use of convection microwave
ovens. In particular, DOE requests data
and information on the repeatability of
such loads and testing methods.

10. DOE requests consumer usage data
on the number of annual active mode
cycles and annual hours spent in
microwave-only cooking mode and
convection microwave cooking mode for
convection microwave ovens.

E. Convection Microwave Oven
Convection-Only Cooking Testing

As discussed above, DOE noted that
convection microwave ovens can also be
operated using the convection-only
cooking function. DOE investigated
whether a testing procedure could be
developed to evaluate the convection-
only cooking function of a convection
microwave oven. DOE developed a
testing method based on the DOE
conventional cooking products test
procedure for conventional ovens at 10
CFR part 430, subpart B, appendix I, to
measure the energy consumption of the
convection cooking function for
convection microwave ovens. The DOE
conventional oven test procedure
involves setting the convection cooking
cycle such that the temperature inside
the oven is 325 5 °F higher than the
room ambient air temperature. An 8.5 +
0.1 pound cylindrical aluminum test
block is then heated from ambient room
air temperature + 4 °F until the test
block temperature has increased 234 °F

above its initial temperature. The
temperature of the aluminum test block
is measured using a single
thermocouple placed at the center of the
block in a 0.08 inch diameter hole 0.8
inches from the top of the block.
Because this test uses only convection
heating and is not subject to safety
concerns with arcing from microwave
energy, thermocouples can be used to
measure the test load temperature inside
the microwave oven cavity during the
test cycle. The measured energy
consumption is used to calculate the
cooking efficiency and energy factor.

As discussed above, DOE noted that
the convection temperature setting
requirement of 325 £ 5 °F higher than
the room ambient air temperature would
result in a temperature setting close to
400 °F. Based on DOE’s review of
products currently available on the U.S.
market, a number of convection
microwave ovens did not have a 400 °F
temperature setting, but all convection
microwave ovens that DOE surveyed
had a 375 °F temperature setting. As a
result, DOE modified the test method to
conduct this testing using a temperature
control setting of 375 °F to heat the
aluminum test block to 234 °F above its
initial temperature. In addition, DOE
also specified that the aluminum test
block be placed on the metal cooking
rack provided by the manufacturer. For
each convection microwave oven, DOE
conducted three identical tests to
evaluate repeatability of results. The
results from testing, presented in Table
19, showed test-to-test variation ranging
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from 0.68 percent to 2.11 percent, with
an average of 1.30 percent.

TABLE 19—CONVECTION-ONLY COOKING TEST RESULTS

Cooking efficiency (%) Test-to-test
: jation—
Product type Test unit vana

Test 1 Test 2 Test 3 Average stand(a‘;:j) error
Convection Microwave, COUNtertop .........ccoceereeereeriienneeeiiee e 11 7.37 7.24 7.07 7.23 2.1
12 12.48 12.53 12.25 12.42 1.19
13 8.29 8.49 8.32 8.37 1.28
14 10.12 10.06 10.31 10.16 1.32
Convection Microwave, Over-the-Range ..........ccoceevveeiieiiieenieeeenn. 15 6.62 6.49 6.43 6.51 1.51
17 11.19 11.05 11.08 11.11 0.68
18 7.60 7.66 7.51 7.59 1.00
AVEIAGE .oiiiiiiieiiiieeetiee ettt e et ee st eessreeessnneessnnneesanne | eeessineeesnins | eessneeessnees | eessireesssieees | eesieeeessieees 9.06 1.30

If DOE determines that actual and
simulation food loads do not produce
repeatable results using the convection
microwave cooking function, DOE may
consider developing a test procedure
using a single metric that accounts for
the energy use of the different cooking
functions (i.e., microwave-only,
convection-only, and convection
microwave cooking) using the
microwave-only cooking test method
and the convection-only cooking test
method. As discussed above, DOE noted
that the convection microwave cooking
cycle for microwave ovens in DOE’s test
sample consisted of cycling between
microwave-only cooking for 30 percent
of the time and convection-only cooking
for the remaining 70 percent of the time.
DOE may use this mix of microwave
and convection cooking to apportion the
energy use measured using the
individual test procedures for
microwave-only and convection-only
cooking to calculate the per-cycle
energy use for a convection microwave
cooking cycle. However, DOE is not
aware of consumer usage data regarding
representative cooking cycle lengths,
number of annual cooking cycles, or
annual usage hours for each of the
cooking functions for convection
microwave ovens.

11. DOE requests comment on the
suitability of incorporating the
convection-only cooking method
presented above into the DOE test

procedure for convection microwave
ovens. DOE also requests comment on
the potential approach of using the
microwave-only and convection-only
cooking tests to calculate the energy use
for the convection microwave cooking
function. DOE seeks comment on the
repeatability of the convection
microwave oven convection-only
cooking function test results presented
in this section. DOE welcomes
additional data and inputs on the
repeatability and reproducibility of this
convection-only cooking test method.

12. DOE requests comment on the
testing burden associated with these
testing methods. When providing
comments, please quantify and describe
the associated testing burdens.

13. DOE seeks comment on the
temperature setting of 375 °F and target
final temperature of 234 °F above the
initial test block temperature and
whether such settings would be
appropriate for the DOE test procedure
for convection microwave ovens.

14. DOE seeks consumer usage data
on the representative cooking cycle
lengths, number of annual cooking
cycles, and annual usage hours for each
of the cooking functions for convection
microwave ovens (i.e., microwave-only,
convection-only, and convection
microwave cooking). DOE also
welcomes comment on whether a split
of 30 percent microwave and 70 percent
convection would be appropriate for

apportioning energy use for the
convection microwave cooking
function.

F. Cooling Down Energy Use

As discussed above in section 0.0,
DOE noted that for all of the units in its
test sample, none contained a fan that
operated at the end of the microwave-
only cooking cycle to cool the appliance
down. However, DOE noted that a
number of the convection microwave
ovens in its sample had a fan that
operated after the completion of the
convection microwave cooking cycle
and convection-only cooking cycle in
order to cool the microwave oven. DOE
observed during testing that the cooling
down power ranged from approximately
19 watts (W) to 63 W. Table 20 shows
the measured cooling down energy
consumption and amount of time the
cooling fan ran after the completion of
the convection-only cooking cycle for
the convection microwave ovens in
DOE’s test sample that operated a
cooling fan after the cooking cycle.
These measurements showed that the
convection microwave ovens in DOE’s
test sample that operated a cooling fan
after the completion of the cooking
cycle consumed between 1.0 Wh and
7.2 Wh. DOE also noted that the amount
of time that the cooling fan operated
varied from product to product, and also
from test to test.

TABLE 20—CONVECTION-ONLY COOLING DOWN ENERGY USE

Test 1 Test 2 Test 3
Product type Test unit Cool down Cool down Cool down Cool down Cool down Cool down
energy use duration energy use duration energy use duration
(Wh) (min) (Wh) (min) (Wh) (min)

Convection Microwave, Countertop ......... 1 A S U BUUTRRSOURPPUURUR EPPRUPRRTUOPURRR EUOTPUPTTRRRRRRRNE
12 1.2 3.22 1.1 2.95 1.0 2.80

T8 | i | i | e | eeeeeerirrreen s | ereeeeennrrreees | reeeeeseanennees

14 1.2 3.68 1.3 3.83 11 3.48

Convection Microwave, Over-the-Range 15 1 e | | D | |
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TABLE 20—CONVECTION-ONLY COOLING DOWN ENERGY USE—Continued

Test 1 Test 2 Test 3
Product type Test unit Cool down Cool down Cool down Cool down Cool down Cool down
energy use duration energy use duration energy use duration
(Wh) (min) (Wh) (min) (Wh) (min)
17 6.7 6.52 6.6 6.28 7.2 6.90
18 2.5 3.13 2.6 3.25 2.6 3.27

Note: Test units for which no values are listed indicate that no cooling fan ran after the completion of the combination or convection-only cook-

ing cycles.

DOE may consider test procedure
amendments to include the cooling fan
energy consumption as part of the
energy efficiency metric for convection
microwave ovens. If DOE determines
that such amendments are appropriate,
it may also consider adjustments to the
annual standby mode hours to account
for the additional time that the product
operates the cooling fan at the end of the
cooking cycle. The total annual cooling
fan hours would be calculated by
multiplying the amount of time that the
cooling fan operates per cycle by the
number of total annual convection
microwave cooking and convection-only
cooking cycles. These hours would then
be subtracted from the total number of
standby mode hours. However, DOE is
unaware of consumer usage data
regarding the total annual convection
microwave and convection-only cooking
cycles for convection microwave ovens.

15. DOE welcomes comment on
whether the cooling fan energy
consumption should be included in the
efficiency metric for convection
microwave ovens.

G. Additional Issues on Which DOE
Seeks Comment

DOE may consider amendments to the
microwave oven test procedure for both
microwave-only and convection
microwave ovens based on the testing
discussed in the sections above. In
addition to the specific issues for each
testing method on which DOE is seeking
comment, DOE is seeking comment on
the following:

16. DOE welcomes general comments
about the potential testing
methodologies to measure microwave
oven active mode energy use presented
in this notice. DOE also welcomes
comment on any alternative testing
methodologies appropriate for inclusion
in the DOE microwave oven test
procedure. DOE requests data on the
repeatability and reproducibility of such
testing methods. DOE also welcomes
additional data on the repeatability and
reproducibility of testing results using
the test methods presented in this
notice.

The purpose of this NODA is to solicit
feedback from industry, manufacturers,
academia, consumer groups, efficiency
advocates, government agencies, and
other stakeholders on issues related to
the DOE microwave oven test
procedure. DOE is specifically
interested in information and additional
data on the potential amendments to the
microwave oven test procedure for
measuring active mode energy use
presented in today’s notice.
Respondents are advised that DOE is
under no obligation to acknowledge
receipt of the information received or
provide feedback to respondents with
respect to any information submitted
under this NODA. Responses to this
NODA do not bind DOE to any further
actions related to this topic.

Issued in Washington, DC, on May 29,
2012.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy, Energy
Efficiency and Renewable Energy.

[FR Doc. 2012-13609 Filed 6—4—12; 8:45 am]
BILLING CODE 6450-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026
[Docket No. CFPB—2012-0022]
RIN 3170-AA17

Truth in Lending (Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice of reopening of comment
period and request for comment.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
reopening the comment period for the
proposed rule published by the Board of
Governors of the Federal Reserve
System (Board) in the Federal Register
on May 11, 2011 (76 FR 27390). On May
11, 2011, the Board published for notice
and comment a proposed rule amending
Regulation Z (Truth in Lending) to
implement amendments to the Truth in
Lending Act (TILA) made by the Dodd-

Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act). The
proposed rule addressed new ability-to-
repay requirements that generally will
apply to consumer credit transactions
secured by a dwelling and the definition
of a “qualified mortgage.” Among other
consumer financial protection laws, the
Dodd-Frank Act transferred the Board’s
rulemaking authority for TILA to the
Bureau as of July 21, 2011. The original
comment period to the proposed rule
closed on July 22, 2011. The Bureau is
reopening the comment period until
July 9, 2012 to seek comment
specifically on certain new data and
information submitted during or
obtained after the close of the original
comment period.

DATES: Comments must be received on
or before July 9, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2012-
0022 or RIN 3170-AA17, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20552.

e Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20552.

All submissions must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rulemaking. In general, all
comments received will be posted
without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552, on official
business days between the hours of
10 a.m. and 5 p.m. Eastern Time. You
can make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the record and subject to


http://www.regulations.gov
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http://www.regulations.gov
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public disclosure. You should not
include sensitive personal information,
such as account numbers or social
security numbers. The Bureau will not
edit comments to remove any
identifying or contact information.

FOR FURTHER INFORMATION CONTACT: Paul
Mondor or Stephen Shin, Office of
Regulations, at (202) 435-7700.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 1411, 1412, and 1414 of the
Dodd-Frank Act create new TILA
section 129C, which, among other
things, establishes new ability-to-pay
requirements and provides a
presumption of compliance with those
requirements if the mortgage loan is a
“qualified mortgage.” On May 11, 2011,
the Board published for notice and
comment a proposed rule amending
Regulation Z to implement new TILA
section 129C. 76 FR 27390. The
comment period closed on July 22,
2011.

As of July 21, 2011, the Dodd-Frank
Act transferred the Board’s rulemaking
authority for TILA, among other
consumer financial protection laws, to
the Bureau. See sections 1061 and
1100A of the Dodd-Frank Act.
Accordingly, all comment letters on the
proposed rule were also transferred to
the Bureau. In response to the proposed
rule, approximately 1800 comment
letters were received from numerous
commenters, including members of
Congress, lenders, consumer groups,
trade associations, mortgage and real
estate market participants, and
individual consumers.

In addition, after the close of the
original comment period, various
interested parties, including industry
and consumer group commenters,
submitted to the Bureau oral and
written ex parte presentations on the
proposed rule.? Materials pertaining to
these presentations are filed in the
record and are publicly available at
http://www.regulations.gov.

Through various comment letters, ex
parte communications, and the Bureau’s
own collection of data, the Bureau has
received additional information and
new data pertaining to the proposed
rule. The Bureau is interested in
providing opportunity for additional
public comment on these materials.
Accordingly, the Bureau is issuing this

1 See CFPB Bulletin 11-3, CFPB Policy on Ex
Parte Presentations in Rulemaking Proceedings,
August 16, 2011.

notice to reopen the comment period
until July 9, 2012 in order to request
comment specifically on certain
additional information or new data, as
discussed in detail below. The Bureau is
not soliciting comment on other aspects
of the proposed rule. Therefore, the
Bureau encourages commenters to limit
their submissions accordingly.

IL. Discussion and Request for Comment

A. Federal Housing Finance Agency
Mortgage Loan Data

The Bureau seeks comment on
mortgage loan data that the Bureau has
received from the Federal Housing
Finance Agency (FHFA).2 To date, the
Bureau has received a sample drawn
from the FHFA’s Historical Loan
Performance (HLP) dataset along with
tabulations from the entire file. The data
include a one percent random sample of
all mortgage loans in the HLP dataset
from 1997 through 2011; and
tabulations of the HLP dataset by FHFA
showing the number of loans and
performance of those loans by year and
debt-to-income (DTI) range.

The HLP dataset consists of all
mortgage loans purchased or guaranteed
by the Federal National Mortgage
Association (Fannie Mae) and the
Federal Home Loan Mortgage
Corporation (Freddie Mac) (jointly with
Fannie Mae, the “Enterprises”), but
does not include loans backing private-
label mortgage-backed securities (MBS)
bought by the Enterprises.? The dataset
contains loan-level information on
characteristics and performance of all
single-family mortgages purchased or
guaranteed by the Enterprises. FHFA
updates the HLP dataset quarterly with
information from each Enterprise.
Among other elements, the dataset
includes product type; payment-to-
income and debt-to-income (PTI/DTI)
ratios at origination; initial loan-to-value
(LTV) ratios based on the purchase price
or appraised property value and the
first-lien balance; and credit score(s) for
the borrower(s).

The Bureau notes that in the context
of the multi-agency 2011 Qualified
Residential Mortgage Proposal (2011

2The Bureau notes that the data received by the
Bureau are confidential supervisory data and
subject to a confidentiality agreement between the
Bureau and the FHFA. Therefore, the Bureau is
seeking comment on aggregate or otherwise non-
confidential aspects of the dataset.

3 See Mortgage Market Note 11-02 (Apr. 11,
2011), available at: http://www.fhfa.gov/webfiles/
20686/QRM FINAL_ALL.pdf

QRM Proposal) 4 and in the Mortgage
Market Note 11-02, FHFA has discussed
or released historical loan performance
data. In particular, the Bureau notes
FHFA'’s discussion of the HLP dataset
generally, including the limitations of
the data, and the FHFA’s release of
historical data on loan volumes and
delinquency rates, including any
tabulations or data based on the HLP
dataset, as provided in Mortgage Market
Note 11-02.5

FHFA’s HLP dataset contains certain
loan-level variables that can be used for
a variety of data modeling and analysis.
The Bureau proposes to use these data
to tabulate volumes and performance of
loans with varying characteristics and to
perform other statistical analyses that
may assist the Bureau in defining loans
with characteristics that make it
appropriate to presume that the lender
complied with the ability-to-pay
requirements or assist the Bureau in
assessing the benefits and costs to
consumers, including access to credit,
and covered persons of, as well as the
market share covered by, alternative
definitions of a “qualified mortgage.”
For example, the Bureau is examining
various measures of delinquency and
their relationship to other variables such
as a consumer’s total DTT ratio.

The tables below show the volume of
loans and the percentage that were ever
60 days or more delinquent, tabulated
by the total DTT on the loans and year
of origination. The Bureau believes that
loan performance, as measured by
delinquency rate such as 60 days or
more delinquent, is an appropriate
metric to evaluate whether consumers
had the ability to repay those loans at
the time made. The Bureau notes that
these specific tabulations include first-
lien mortgages for first or second homes,
that have fully documented income and
that are fully amortizing with a maturity
that does not exceed 30 years. The
Bureau further notes that the tabulations
do not include the following types of
loans: loans for investor-owned
properties, low- or no-document
mortgages; interest-only (I0) mortgages;
negatively-amortizing mortgages such as
payment option-ARMs; or mortgages
with a balloon payment feature.®
BILLING CODE 4810-AM-P

476 FR 24030 (Apr. 29, 2011).

5 See, e.g., Appendix A of 2011 QRM Proposal
and Appendix A of Mortgage Market Note 11-02.

6 Some of the loans included in these tables are
non-conventional loans insured by government
agencies.
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Table 1: Dollar Volume of Loans that Meet each DTI Restriction

Year
1997

1958

1999
2000
2001
2002
2003
2004
2005
2006
2007

2008

2009

Year
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

Year
1997
1998

1999

2000

2001

2002

2003
2004

2005
2006
2007
2008
2009

*Missing not included in All DTl:column

ANl DTI DTl<32 DTl-<34 DT <36
$ 260,198,032,804 §  127,136221,292 § 149,056,073,778 § 171,780,180,391
$ £39,906,884,983 § 350,833,483,614 5§ 396,862,034,867 § 442,321,138,787
g 432,236,356,143 & 207,593,289,596 $ 736,622,077,610 & 266,063,557,436
$ 312,867,626,073 § 120,857,281,851 ' § 141,316,687,790 167,566,908,237
S 915,016,294,482 § 475529,679,716 ' § 483,101,334,742 $ 539,923,938,760
$  1,188,870,345528 § 575,656,853,373 § 646,146,085,211 § 714,299,678,212
$  1,671,469,823,043 § 837,248,554,392 § 931,101,740,148 $  1,021,349,845,418
S 784,012,125,845 S 311,954,047,553 § 356,832,888,920 $ 401,951,873.103
$ 729,810,139,068 § 246,796,327,740  § 289,952,101,490° '§ 334,764,768,022
§ 618,414,458,846 & 181,558,772,982 § 216,612,273,605. S 253,534,336,150
S 759,869,110,755 S  210,157,575459 $ 250,763,121,929: & 293,559,091,053
$ 696,311,471,701 § 236,338,315,411 § 275,378,745,137 -$ 314,471,745,201
$  1,135,525,868,303 $ 558,215,648,015 § 624,281,072,494 S 688,084,046,574
DTl <38 DTi< 40 DT <42 DTl <44
$ 194,354,582,032 % 214,421,756,823 § 229,217,364,780 S 239,389,379,963
S 485,481,538,457 % 523,845,533,765 554,011,558,453 5 576,537,115,090
$ 294,517,112,274 § 320,797,156,065 $ 343,139,783,251 § 361,645,455,213
$ 183,995,816,042 '$ 204,758,904,260 $ 223,666,270,708 § 240.,551,419,177
S 595,059,075,818 S 646,924,009,714 5 693,666,319,544 5 734,846,305,440
3 779,827,644.827 & 841,694,595,386 S 898,196,594,958. § 948,732,913,998
S 1,108,803,322,834 §  1,191,663,233,946 §  1,266,487,329,806 S 1,333,983,737,760
5 447.202,130,671 S 491,849,595,699 S 534,138,292,486 S 573,397,326,065
S 380,675,797,326 § 476,601,312,512 % 470,613,924,188 5 511,910,697,445
5 292,411,287,385 § 332,270,061,602 S 371,506,619,804 S 409,748,726,871
S 338,910,008,925 § 386,213,217,160 S 433,621,571,981 § 480,516,570,852
$ 354,373,480,560 § 394,808,487,944 & 434,752,914,268 § 474,269,139,382
S 749,801,941,593 S 809,020,689,897 S 864,301,178,813 § 914,925,885,278
DTl <46 Missing®*
$ 245,859,500,051 $ 8,054,875,452
s 592,523,816,366 § 27,113,426,791
3 376,420,985,267 § 23,001,221,508
S 255,196,661,650° S 8,072,486,249
3 770,533,439,443 $ 15,761,137,694
$ 993,007,860,561 S 23,689,516,450
§  1,393,645,363,356° 5 49;393,954,569
$ 608,745,225,882 § 10,713,758,490
S 549,683,685,076 ‘& 5,217,624,663
s 445,168,832,015 $ 2,316,935,816
$ 524,462,471,997 § 2,954,800,660
$ 511,083,266.611 S 3,083,562,242
$ 960,109,131,688 S 3,694,553,807
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Table 2: Ever 60+ Delinquency Rates

Year AllDTI DTl <32 DTl <34 DTl < 36 DTl <38
1997 4.44% 3.27% 3.49% 3.73% 3.96%
1998 3.51% 2.66% 2.80% 2.96% 3.11%
1999 4.38% 3.38% 3.51% 3.65% 3.80%
2000 4.19% 3.31% 3.40% 3.53% 3.66%
2001 3.67% 2.63% 2.75% 2.88% 3.01%
2002 3.56% 2.44% 2.57% 2.69% 2.82%
2003 4.48% 2.95% 3.12%. 3.29% 3.46%
2004 7.28% 4.74% 5.01% 5.28% 5.57%
2005 11.90% 7.22% 7.72% 8.23% 8.78%
2006 16.82% 9.84% 10.51% 11.22% 11.94%
2007 21.21% 10.56% 11.42% 12.33% 13.31%
2008 9.41% 3.77% 4.16% 4.57% 5.02%
2009 1.06% 0.49% 0.52% 0.56% 0.60%
Year DTl <40 DTl <42 DTl <44 DTl <46 Missing*
1997 4.17% 4.29% 4.35% 4.38% 5.34%
1998 3.25% 3.34% 3.40% 3.43% 4.20%
1999 3.94% 4.05% 4.13% 4.19% 5.66%
2000 3.79% 3.88% 3.95% 4.02% 4.56%
2001 3.14% 3.24% 3.33% 3.41% 4.01%
2002 2.95% 3.06% 3.17% 3.25% 3.69%
2003 3.64% 3.79% 3.92% 4.03% 3.88%
2004 5.85% 6.10% 6.32% 6.50% 5.15%
2005 9.30% 9.76% 10.18% 10.52% 6.14%
2006 12.71% 13.39% 14.02% 14.55% 12.79%
2007 14.34% 15.35% 16.32% 17.12% 19.58%
2008 5.52% 6.04% 6.53% 6.99% 8.61%
2009 0.65% 0.70% 0.74% 0.78% 4.93%

*Missing not included in All DT column

BILLING CODE 4810-AM-C

The FHFA data are comprehensive
and cover the entirety of mortgages
purchased or guaranteed by the
Enterprises. The Bureau has also
acquired commercially available data on
mortgages securitized into private label
securities,” and expects to perform
similar data modeling and analysis on
this data. In addition, the Bureau is
seeking supplemental data on loans
held in portfolio and non-conventional
loans insured or guaranteed by other
federal agencies. These supplemental

7 For example, the Bureau has procured
commercially available loan-level data related to
mortgages held in private label securities from
Blackbox Logic LLC.

data sources may also be used to inform
the Bureau’s analysis.

Certain commenters and interested
parties requested that the Bureau adopt
a specific DTI ratio requirement for
qualified mortgages. For example, some
suggested that if a borrower’s total DTI
ratio is below a specified threshold, the
mortgage loan should satisfy the
qualified mortgage requirements,
assuming other relevant conditions are
met. In addition to a DTI requirement,
some commenters and interested parties
suggested that the Bureau should
include within the definition of a
“qualified mortgage” loans with a DTI
above a certain threshold if the
consumer has a certain amount of
assets, such as money in a savings or
similar account, or a certain amount of

residual income. The Bureau notes,
however, that available data do not
provide information on certain non-
collateral factors, such as liquid
financial reserves, which would enable
the Bureau to examine their relationship
with measures of loan performance and
a consumer’s ability to repay.
Accordingly, the Bureau seeks data, if
available, from commenters or
interested parties on such factors (in
addition to DTI ratios as discussed
above) and their relationship to
measures of delinquency or their impact
on the number or percentage of
mortgage loans that would be a
“qualified mortgage.”
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Request for Comment

1. The Bureau seeks comment on the
dataset received from FHFA and
commercially available data on
mortgages securitized into private label
securities, including the data source,
parameters, and whether other data or
studies are available or more
appropriate for the purposes indicated
above.

2. The Bureau requests data or
tabulations for loans not covered in the
FHFA data, including loans insured by
the Federal Housing Administration
(FHA loans), the Department of Veterans
Affairs (VA loans), the Department of
Agriculture and the Rural Housing
Service (RHS loans); or loans held in
portfolio or securitized outside of the
Enterprises or a federal agency, which
would be appropriate for the purposes
indicated above.

3. The Bureau seeks comment and
data on any measures of loan
performance and their relationship to a
consumer’s DTT ratio.

4. The Bureau seeks comment and
data on any measures of residual
income, the use of such measures in
loan underwriting, the relationship of
these measures to loan performance,
and their relationship to measures of
consumer expenditures.

5. The Bureau seeks comment and
data regarding any measures of the
amount of liquid financial reserves
available to meet (i) mortgage-related
obligations or (ii) current obligations,
the use of such measures in loan
underwriting, and the relationship of
these measures to loan performance.

6. The Bureau seeks comment and
data regarding any measures of stable
income and timely housing payments,
the use of such measures in loan
underwriting, and the relationship of
these measures to loan performance.

B. Litigation Cost Estimates

In response to information received
from commenters and ex parte
communications, the Bureau is seeking
comment and data on estimates of
litigation costs and liability risks
associated with claims alleging a
violation of ability-to-repay
requirements for a mortgage loan that is
not a ‘“‘qualified mortgage,” in addition
to costs and risks that might apply to a
“qualified mortgage.”

As discussed in detail in the proposal,
section 1416 of the Dodd-Frank Act
creates special remedies for violations of
TILA section 129C(a) and provides that
the statute of limitations for an action
for a violation of TILA section 129C is
three years from the date of the
occurrence of the violation. In addition,

section 1413 of the Dodd-Frank Act
provides that a consumer may assert a
violation of TILA section 129C as a
defense to foreclosure by recoupment or
set off without regard for the time limit
on a private action for damages.
However, new TILA section 129C,
among other things, provides a
presumption of compliance with the
ability-to-repay requirements if the
mortgage loan is a “qualified mortgage.”
To implement this special protection
from liability, the Board proposed two
alternative definitions of a “qualified
mortgage” that would provide either a
legal safe harbor or a rebuttable
presumption that the ability-to-repay
requirements had been met.

Commenters and ex parte
communications addressed various
aspects of the alternative proposals
implementing the presumption of
compliance for a “qualified mortgage.”
In particular, some commenters and
interested parties presented estimates of
the litigation costs associated with
claims alleging a violation of the ability-
to-repay requirements. Commenters and
interested parties argued that these
estimated costs should inform the
Bureau’s determination between a safe
harbor or a rebuttable presumption as
well as the scope of coverage of a
“qualified mortgage.” Other
commenters and interested parties
noted that additional litigation costs
should be considered, such as
commercial litigation costs associated
with “put-back” liabilities and risks for
loans sold on the secondary market and
extended foreclosure timelines because
of ongoing ability-to-repay litigation.

An industry commenter and other
interested parties argued that the
estimated costs to creditors associated
with litigation and penalties for an
ability-to-repay violation could be
substantial and provided illustrations of
costs under the proposal, noting
potential cost estimates of the possible
statutory damages and attorney’s fees.8
For example, the total estimated costs
and damages ranged between
approximately $70,000 and $110,000
depending on various assumptions,
such as the interest rate on a loan or
whether the presumption of compliance
is a safe harbor or rebuttable
presumption. On the other hand,
consumer group commenters and some
ex parte communications asserted that
the potential incidence of litigation is
relatively small, and therefore liability
cost and risk are minimal for any given

8 See, e.g., letter from David H. Stevens, Mortgage
Bankers Association, to Board of Governors of the
Federal Reserve System, July 22, 2011.

mortgage creditor.® Consumer groups
provided estimates of the number of
cases in foreclosure and the percentage
of cases that involve TILA claims, such
as a claim of rescission. Consumer
groups also provided percentages of
borrowers in foreclosure who are
represented by lawyers, noting the
difficulty in bringing a TILA violation
claim, and addressed estimates of
litigation costs, such as attorney’s fees.
The Bureau is reopening the comment
period to seek comment and data on
various factors the Bureau believes are
relevant to analyzing estimated costs
associated with litigation for a claim
alleging a violation of ability-to-repay
requirements, as described below.

Request for Comment

Foreclosure and other times when a
suit may be filed. The Dodd-Frank Act
provides that a borrower may assert a
violation of the ability-to-repay
requirements as a defense to foreclosure.
Therefore, the Bureau believes that
estimates of serious delinquency and
number of homes entering foreclosure
are critical to measuring the potential
costs of ability-to-repay litigation risk.
Although aggregate data on serious
delinquency and homes entering
foreclosure are available from various
sources such as the Mortgage Bankers
Association National Delinquency
Survey, the Bureau notes that more
granular estimates of homes entering
foreclosure can be estimated from the
FHFA data and other data sources.

1. The Bureau seeks comment on the
most appropriate measure of
delinquency for purposes of calculating
potential costs associated with ability-
to-repay litigation in the foreclosure
context.

2. The Bureau seeks comment on
estimates of potential lawsuits asserting
an ability-to-repay violation during the
first three years after consummation—
when the borrower has not yet defaulted
but nevertheless sues the lender.

Number of potential litigants and
complaints filed. Consumer groups
argued that due to the complexity of
mortgage-related litigation, such as a
violation of TILA, asserting an ability-
to-repay violation would require access
to a lawyer. These groups noted that
appropriate proxies for the number of

9 See, e.g., letter from Center for Responsible
Lending, National Consumer Law Center, Consumer
Federation of America, and National Association of
Consumer Advocates, to Consumer Financial
Protection Bureau and Board of Governors of the
Federal Reserve System, July 22, 2011;
Memorandum on “Rebuttable Presumption: A
Perspective on Litigation Risk by the Numbers”
from Center for Responsible Lending and National
Consumer Law Center, to Consumer Financial
Protection Bureau, dated October 11, 2011.
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complaints filed would be the
percentage of borrowers in foreclosure
who are represented by a lawyer as well
as the number of other types of TILA
violation cases. The Bureau notes that
survey and other data indicate that a
majority of borrowers in default would
not have legal representation.1°

1. The Bureau seeks comment or data
on whether and if so, how the number
of lawsuits alleging an ability-to-repay
violation would vary under the
following circumstances:

(a) The mortgage loan is conceded not
to be a “qualified mortgage.”

(b) The mortgage loan is claimed to be
a “qualified mortgage.”

Potential Outcomes From Litigation and
Damages

As noted above, sections 1413 and
1416 of the Dodd-Frank Act provide
special statutory remedies for violations
of TILA section 129C(a), which can
include an award of damages in the
amount equal to the sum of all finance
charges and fees paid by the consumer
within the three-year statute of
limitations and in the case of a defense
to foreclosure, recoupment or set off.

1. The Bureau seeks comment on the
likelihood of potential outcomes of
litigation, such as dismissal, summary
judgment, settlement, or judgment after
trial, and the effect on costs under
various scenarios including:

(a) The mortgage loan is conceded not
to be a “qualified mortgage.”

(b) The mortgage loan is claimed to be
a “qualified mortgage.”

2. The Bureau seeks comment and
data on assumptions about a loan, such

10 For example, the New York State Judiciary
reported that before New York mandated settlement
conferences in residential foreclosure cases, up to
ninety percent of borrowers sued failed to appear
and received default judgments. See State of New
York Unified Court System, 2010 Report of the
Chief Administrator of the Courts, at 8, 11 (2010),
available at: http://www.courts.state.ny.us/
publications/pdfs/foreclosurereportnov2010.pdf.
The court stated: “The lack of representation in
foreclosure cases continues to be one of the greatest
challenges we face in fulfilling our statutory
mandate.” Id. at 12. Similarly, in one of the most
mature foreclosure diversion programs in the
country, in Philadelphia, 4.5 percent of the
homeowners who participated had legal
representation. See The Reinvestment Fund,
Philadelphia Residential Mortgage Foreclosure
Diversion Program: Initial Report of Findings, at 10
(June 2011), available at: http://www.trfund.com/
resource/downloads/policypubs/
Foreclosure_Diversion_Initial Report.pdf. In
addition, a 2010 survey of foreclosure mediation
programs across the United States by the
Department of Justice and the Department of
Housing and Urban Development reported that
“legal resources for homeowners in mediation
programs generally are quite limited.” Department
of Justice & Department of Housing & Urban
Development, Emerging Strategies for Effective
Foreclosure Mediation Programs, at 6 (2010),
available at: http://www.justice.gov/atj/effective-
mediation-prog-strategies.pdyf.

as interest rate, purchase price, finance
charges, and fees, required to calculate
average amount of damages awarded in
a TILA case involving a violation of the
ability-to-repay requirements based on
the scenarios listed above in paragraph
1.

3. The Bureau seeks comment on the
impact of other aspects of damages,
such as a consumer’s attorney’s fees,
and lender’s litigation costs.

Other Factors or Costs

1. The Bureau seeks comment on
whether any additional factors should
be considered in assessing the litigation-
related costs associated with the ability-
to-repay requirements.

2. The Bureau seeks comment and
data on any other potential costs of
ability-to-repay litigation, including:

(a) Costs associated with risks that
loans are “put back” to originators by
secondary market participants due to a
potential ability-to-repay claim or
proven violation. Factors that may
determine the total cost of put backs
may include: (i) Number and type of
representation and warranty provisions
in purchase and sale agreements going
forward; (ii) number of loans that could
potentially be put back; (iii) frequency
of put backs being realized; and (iv) cost
to lender net of any recovery through
foreclosure or sale.

(b) Costs associated with extended
foreclosure timelines due to ability-to-
repay litigation.

Dated: May 31, 2012.

Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2012-13608 Filed 6—4—12; 8:45 am|]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0588; Directorate
Identifier 2012-NM-017-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model DHC-8-400
series airplanes. This proposed AD was
prompted by reports of chafing between

the wire harness along the wing leading
edge and the inboard end rib of the wing
leading edge due to insufficient
clearance. This proposed AD would
require inspecting the wire harness
along the leading edge for chafing
damage, and repair if necessary; and
relocating and installing new anchor
nuts. We are proposing this AD to detect
and correct chafing damage to the wire
harness along the wing leading edge
which, if not corrected, could lead to
the loss of the airframe de-icing system,
and could become a possible ignition
source causing fire.

DATES: We must receive comments on
this proposed AD by July 20, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Q—Series Technical Help Desk, 123
Garratt Boulevard, Toronto, Ontario
M3K 1Y5, Canada; telephone 416-375—
4000; fax 416—-375-4539; email
thd.qgseries@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Assata Dessaline, Aerospace Engineer,


http://www.trfund.com/resource/downloads/policypubs/Foreclosure_Diversion_Initial_Report.pdf
http://www.trfund.com/resource/downloads/policypubs/Foreclosure_Diversion_Initial_Report.pdf
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http://www.courts.state.ny.us/publications/pdfs/foreclosurereportnov2010.pdf
http://www.justice.gov/atj/effective-mediation-prog-strategies.pdf
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Avionics and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7301; fax
(516) 794—-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0588; Directorate Identifier
2012-NM-017—-AD”’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2012-05,
dated January 13, 2012 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

There have been several in-service reports
of chafing between the wire harness along the
wing leading edge and the wing leading edge
inboard end rib. The chafing condition was
found to be caused by insufficient clearance
between the wire harness and the structure.
Chafing and damage to this wire harness
could lead to the loss of the airframe de-icing
system and could be a possible ignition
source causing fire and the subsequent loss
of the aeroplane.

This [TCCA] Airworthiness Directive (AD)
mandates [a detailed] inspection of the wire
harness along the leading edge [for chafing
damage, and repair if necessary| and the
relocation [and installation of new] anchor
nut[s].

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Bombardier, Inc. has issued Service
Bulletin 84-57-24, dated September 30,
2011. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 83 products of U.S. registry.
We also estimate that it would take
about 9 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these parts.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $63,495, or $765 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2012—
0588; Directorate Identifier 2012—-NM-—
017-AD.

(a) Comments Due Date

We must receive comments by July 20,

2012.

(b) Affected ADs

None.
(c) Applicability
This AD applies to Bombardier, Inc. Model

DHC-8-400, —401, and —402 airplanes;

certificated in any category; serial numbers

4001 through 4382 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 57: Wings.
(e) Reason

This AD was prompted by reports of
chafing between the wire harness along the
wing leading edge and the inboard end rib of
the wing leading edge due to insufficient
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clearance. We are issuing this AD to detect
and correct chafing damage to the wire
harness along the wing leading edge which,
if not corrected, could lead to the loss of the
airframe de-icing system, and could become
a possible ignition source causing fire.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection and Repair

Within 3,000 flight hours or 18 months
after the effective date of this AD, whichever
occurs first: Perform a detailed inspection for
chafing damage of the wire harness at the
leading edge, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-57-24, dated September
30, 2011. If any chafing damage is found:
Before further flight, repair in accordance
with the Accomplishment Instructions of
Bombardier Service Bulletin 84-57—-24, dated
September 30, 2011.

(h) Install New Anchor Nut

Within 3,000 flight hours or 18 months
after the effective date of this AD, whichever
occurs first: Relocate and install new anchor
nuts on the leading edge, in accordance with
the Accomplishment Instructions of
Bombardier Service Bulletin 84-57-24, dated
September 30, 2011.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

(1) Refer to MCAI Canadian Airworthiness
Directive CF—2012-05, dated January 13,
2012; and Bombardier Service Bulletin 84—
57—24, dated September 30, 2011; for related
information.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q—Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375—4000; fax 416—-375-4539;
email thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on May 24,
2012.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-13555 Filed 6—4—12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0598; Directorate
Identifier 2012-CE-017-AD]

RIN 2120-AA64

Airworthiness Directives; HPH s. r.o.
Sailplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all HPH
s. r.0. Models 304C, 304CZ, and 304CZ—-
17 sailplanes. This proposed AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as the lack of a drain hole in
the elevator control rod, which may
allow water to accumulate in the control
rod and lead to possible corrosion. This
condition could cause the elevator
control rod to fail, which could result in
loss of control of the sailplane. We are
issuing this proposed AD to require
actions to address the unsafe condition
on these products.

DATES: We must receive comments on
this proposed AD by July 20, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact HPH spol. s
r.o., Caslavska 126, P.O. Box 112, 284 01
Kutna Hora, Czech Republic, telephone:
+420 327 512 633; fax: +420 327 513
441; email: hph@hph.cz; Internet:
www.hph.cz. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4138; fax: (816) 329—4090; email:
taylor.martin@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0598; Directorate Identifier
2012—CE-017-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
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post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2012—
0073, dated April 30, 2012 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

A broken elevator control rod in the
vertical fin on a Kestrel sailplane has been
reported.

The technical investigation revealed that
water had soaked into the elevator control
rod through a control bore hole and resulted
in corrosion damage. The investigation
concluded that the corrosion cannot be
detected from outside the elevator control
rod.

This condition, if not detected and
corrected, could lead to failure of the elevator
control rod, possibly resulting in loss of
control of the sailplane.

To address this unsafe condition, HPH
spol. s r.o. published Service Bulletins (SB):
G304CZ-06a), G304CZ17-06a), G304C—-06a),
providing instructions for elevator control
rod inspection and replacement.

For the reasons described above, this AD
requires accomplishment of a one-time
inspection of the elevator control rod in the
vertical fin and replacement with an
improved control rod if control rod without
drainage hole is used.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

HPH spol.s r.o. has issued Service
Bulletin No.: G304CZ—06 a) RO1,
G304C—06 a)_ROl, G304CZ17—06
a) RO1, dated April 23, 2012. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 10 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $233 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $7,430, or $743 per
product

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

HPH s. r.o0. Sailplanes: Docket No. FAA—
2012-0598; Directorate Identifier 2012—
CE-017-AD.

(a) Comments Due Date

We must receive comments by July 20,
2012.

(b) Affected ADs
None.
(c) Applicability
This AD applies to HPH s. r.o. Models

304C, 304CZ, and 304CZ-17 sailplanes, all
serial numbers, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 27, Flight controls.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as the lack of
a drain hole in the elevator control rod,
which may allow water to accumulate in the
control rod and lead to possible corrosion.
We are issuing this AD to prevent failure of
the elevator control rod, which could result
in loss of control of the sailplane.

(f) Actions and Compliance

Unless already done, do the following
actions in accordance with HPH spol.s r.o.
Service Bulletin No.: G304CZ—06 a) RO1,
G304C—06 a]_ROl, G304CZ17—06 a]_ROl,
dated April 23, 2012:

(1) Within 30 days after the effective date
of this AD, inspect the elevator control rod
in the vertical fin.

(2) If you find any deficiency during the
inspection required by paragraph (f)(1) of this
AD, before further flight, replace the elevator
control rod with an elevator control rod that
has a drain hole.

(3) Within 9 months after the effective date
of this AD, unless already done as required
by paragraph (f)(2) of this AD, replace the
elevator control rod in the vertical fin with
an elevator control rod that has a drain hole.
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(4) As of the effective date of this AD, do
not install an elevator control rod without a
drainage hole.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4138; fax: (816) 329—
4090; email: taylor.martin@faa.gov. Before
using any approved AMOC on any sailplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2012-0073, dated
April 30, 2012; and HPH spol.s r.0. Service
Bulletin No.: G304CZ—06 a) R01, G304C—
06 a]iROI, G304CZ17—06 a]iROI, dated
April 23, 2012, for related information. For
service information related to this AD,
contact HPH spol. s r.o., Caslavska 126, P.O.
Box 112, 284 01 Kutna Hora, Czech Republic,
telephone: +420 327 512 633; fax: +420 327
513 441; email: hph@hph.cz; Internet:
www.hph.cz. You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on May
29, 2012.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-13563 Filed 6—4—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0187; Directorate
Identifier 2011-NM-094-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); reopening of comment period.

SUMMARY: This document announces a
reopening of the comment period for the
above-referenced NPRM, which
proposed the adoption of a new
airworthiness directive (AD) for certain
The Boeing Company Model 757
airplanes. That NPRM invites comments
concerning the proposed requirement to
modify the fuel quantity indication
system (FQIS) wiring or fuel tank
systems to prevent development of an
ignition source inside the center fuel
tank. This reopening of the comment
period is necessary to provide all
interested persons an opportunity to
present their views on the proposed
requirements of that NPRM.

DATES: We must receive comments on
the NPRM by August 6, 2012.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov; or in person at the
Docket Management Facility between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6509; fax: 425-917-6590; email:
rebel.nichols@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2012-0187; Directorate Identifier
2011-NM-094—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to certain The Boeing Company
Model 757 airplanes. That NPRM
published in the Federal Register on
March 1, 2012 (77 FR 12506). That
NPRM proposed to require modifying
the fuel quantity indication system
wiring or fuel tank systems to prevent
development of an ignition source
inside the center fuel tank.

That action (77 FR 12506, March 1,
2012) invites comments on regulatory,
economic, environmental, and energy
aspects of the proposal.

That action (77 FR 12506, March 1,
2012) was prompted by fuel system
reviews conducted by the manufacturer.
The actions specified by the NPRM are
intended to prevent ignition sources
inside the center fuel tank, which, in
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combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

Actions Since NPRM (77 FR 12506,
March 1, 2012) Was Issued

Since we issued the NPRM (77 FR
12506, March 1, 2012), we have
received a request from Airlines for
America (A4A), and James Hurd on
behalf of the Families of TWA Flight
800, to extend the comment period.
A4A requested a 60-day extension
because of the extensive scope and
significant potential impact of the
NPRM, the lack of associated service
information, and the need for proper
review of the results of prototype efforts.
A4A stated that this extension would
provide operators additional time to
develop estimates of technical methods
of compliance with the NPRM, to
develop estimates of the potential
impact of those methods, and to prepare
comments for the rules docket.

We have considered the commenters’
request. We find it appropriate to extend
the comment period to give all
interested persons additional time to
examine the proposed requirements and
submit comments. We have determined
that extending the comment period by
60 days will not compromise the safety
of the affected airplanes.

The comment period for Docket No.
FAA-2012-0187 closes August 6, 2012.

Because no other portion of the
proposal or other regulatory information
has been changed, the entire proposal
(77 FR 12506, March 1, 2012) is not
being republished.

Issued in Renton, Washington, on May 24,
2012.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-13556 Filed 6—4—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2012-0386]
RIN 1625-AA08

Special Local Regulation; Kelley’s
Island Swim, Lake Erie; Kelley’s Island,
Lakeside, OH

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent Special Local
Regulation on Lake Erie, Lakeside, Ohio.
This regulation is intended to regulate
vessel movement in portions of Lake
Erie during the annual Kelley’s Island
Swim. This special local regulated area
is necessary to protect swimmers from
vessel traffic.

DATES: Comments and related materials
must be received by the Coast Guard on
or before July 5, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0386 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email ENS Benjamin Nessia,
Response Department, MSU Toledo,
Coast Guard; telephone (419) 418-6040,
email Benjamin.B.Nessia@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG—2012-0386),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each

suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when the comment is successfully
transmitted; a comment submitted via
fax, hand delivery, or mail, will be
considered as having been received by
the Coast Guard when the comment is
received at the Docket Management
Facility. We recommend that you
include your name and a mailing
address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu,
select “Proposed Rule” and insert
“USCG-2012-0386" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0386” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
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our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

Each year an organized swimming
event takes place in Lake Erie in which
individuals swim the four miles
between Lakeside and Kelley’s Island,
OH. The Captain of the Port Detroit has
determined that swimmers in close
proximity to watercraft and in the
shipping channel pose extra and
unusual hazards to public safety and
property. Thus, the Captain of the Port
Detroit has determined that establishing
a Special Local Regulation around the
location of the race’s course will help
ensure the safety of persons and
property at these events and help
minimize the associated risks.

Discussion of Proposed Rule

To alleviate the extra and unusual
hazards mentioned above, the Captain
of the Port Detroit has determined that
it is necessary to establish a Special
Local Regulation. Accordingly, this
proposed rule is intended to
permanently establish a Special Local
Regulation that coincides with the
annual Kelley’s Island Swim. The
proposed Special Local Regulation will
only be enforced annually on a single
day in the second or third week in July
from approximately 7:00 a.m. until
11:00 a.m. Due to the presence of
swimmers in the water between
Lakeside, OH and Kelley’s Island, OH,
the Coast Guard proposes that all
vessels transiting the swim route shall
proceed at a no-wake speed and
maintain extra vigilance for people in
the water. In addition, it is proposed
that all vessels in the area yield right-
of-way to swimmers and event safety
craft. On-scene representatives may
direct vessels to transit within or avoid
certain areas during the race.

This proposed Special Local
Regulation will encompass all navigable
waters of the United States on Lake Erie,

Lakeside OH, bound by a line extending
from a point on land at the Lakeside
dock at positions 41°32’51.96” N;
082°4573.15” W and 41°32'52.21” N;
082°452.19” W and a line extending to
Kelley’s Island dock to positions
41°35'24.59” N; 082°42’16.61” W and
41°35°24.44” N; 082°42°16.04” W. The
Captain of the Port will notify the
affected segments of the public of the
enforcement of this proposed Special
Local Regulation by all appropriate
means. Means of notification will
include an annual publication of a
Notice of Enforcement (NOE) in the
Federal Register. Also, means of
notification may include Broadcast
Notice to Mariners and Local Notice to
Mariners.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will
not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
The proposed Special Local Regulation
will cover a relatively small area and
exist for a relatively short time, and
vessels will still be permitted to travel
through the area, albeit with caution
and reduced speed. Thus, restrictions
on vessel movement within that
particular area are expected to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule will affect the
following entities, some of which might
be small entities: the owners and
operators of vessels intending to transit
or anchor in the portion Lake Erie,
Lakeside, OH discussed above during
the date and time of enforcement in the
second or third week in July each year.

This proposed Special Local
Regulation will not have a significant
economic impact on a substantial
number of small entities for the same
reasons discussed in above Regulatory
Planning and Review section.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
process. If this proposed rule would
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please contact ENS Benjamin Nessia,
Response Department, MSU Toledo,
Coast Guard; telephone (419) 418-6040,
email Benjamin.B.Nessia@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
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have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this proposed rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule will not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule will meet
applicable standards in sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and will
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves the establishment of a
Special Local Regulation and is
therefore categorically excluded under
figure 2—1, paragraph (34)(h), of the
Instruction. During the annual
permitting process for this swimming
event an environmental analysis will be
conducted to include the effects of this

proposed Special Local Regulation.
Thus, no preliminary environmental
analysis checklist or Categorical
Exclusion Determination (CED) are
required for this proposed rulemaking
action. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add §100.921 Kelley’s Island
Swim, Lake Erie, Lakeside, OH.

(a) Regulated Area. The regulated area
includes all U.S. navigable waters of
Lake Erie, Lakeside, OH, bound by a
line extending from a point on land at
the Lakeside dock at positions
41°32’51.96” N; 082°45’3.15” W and
41°32’52.21” N; 082°45’2.19” W and a
line extending to Kelley’s Island dock to
positions 41°35’24.59” N; 082°42716.61”
W and 41°3524.44” N; 082°42/16.04” W.
(Datu