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INTRODUCTION

At the beginning of the 75th Legidature, the Honorable James E. “Pete’ Laney, Speaker of the Texas
House of Representatives, appointed nine members to the House Committee on Human Services. The
committee membership included the following: Elliott Naishtat, Chairman; Glen Maxey, Vice-Chairman;
Norma Chavez; Wayne Chrigtian; John Davis, Rick Noriega; Barry Telford; Vicki Truitt; and Arlene
Wohlgemuth.

During the interim, the committee was assgned four charges by the Speaker: 1) Study issues created by
the trangtion of the TANF Program to federd law when the state’ s waiver expires in 2002. Include a
review of the find TANF regulations and how other states use TANF funds outside the traditional cash
assistance program. Consider policies to improve outcomes for people leaving welfare. 2) Study issues
surrounding the financid difficulties experienced by some nursing home companies, including the reasons
for bankruptciesand closures, state policies and resources for degling with them, and impacts on residents.
3) Assess the date's respongbilities and policies regarding supports for individuas with disabilities in
community-based settings. 4) Study the current public assistance digibility, application and review
processes, and other Department of Human Services' client communications to ensure that clients are
getting the supports necessary to make a successful trangtion to self-sufficiency.

The committee has completed its hearings and research and hasfiled itsreport. The committee wishesto
express gppreciation to al the people who contributed to the development of this report. Thanks to the
speakers and citizens who provided testimony a hearings, to the leadership and staff of the Texas Hedlth
and Human Services Commission, Texas Department of Human Services, Texas Department of Mental
Hedth and Menta Retardation, Texas Department of Protective and Regulatory Services, Texas
Department of Insurance, Office of Public Insurance Counsd, Texas Workforce Commission, Office of
the Attorney Generd, Texas Department on Aging, L egidative Budget Board, the Promoting | ndependence
Advisory Board, Loca Workforce Development Boards, and to the staff of the Texas House of
Representatives for their time and efforts on behdf of the committee.
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CHARGE

CHARGE

CHARGE

HOUSE COMMITTEE ON HUMAN SERVICES
INTERIM STUDY CHARGES

Study issues created by the trangition of the TANF Program to federa law when the
date’ swaiver expiresin 2002. Include areview of the find TANF regulations and how
other states use TANF funds outside the traditional cash assistance program. Consider
policies to improve outcomes for people leaving welfare.

Study the issues surrounding the financid difficulties experienced by some nursang home
companies, including the reasons for bankruptcies and closures, state policies and
resources for degling with them, and impacts on residents.

Assess the gate's respongbilities and policies regarding supports for individuas with
disabilities in community-based settings.

Study the current public assistance digibility, gpplication and review processes, and other
Department of Human Services dient communicationsto ensurethet clientsaregetting the
supports necessary to make a successful trangtion to sdf-sufficiency.




CHARGE 1: Study issuescreated by the transition of the TANF Program to federal law when
the state'swaiver expiresin 2002. Includeareview of thefinal TANF regulationsand how other
states use TANF funds outside the traditional cash assistance program. Consider policies to
improve outcomes for people leaving welfare.

I ntroduction

In 1995, the 74th Texas Legidature passed House Bill 1863, and wefare reform was initiated in Texas.
Thelegidation made cash ass stance atime-limited benefit, and recipientswererequired to work or prepare
for theworkplace. House Bill 1863 wassmilar, in many ways, to provisonsin the Persond Responsibility
and Work Opportunity Reconciliation Act (PRWORA), the federa welfare reform measure which was
passed by Congressin August of 1996. Both contain time limits, an emphasis on persona responsbility
and mandatory work requirements. In other ways, however, HB 1863 differsfrom federd welfarereform.
For ingtance, there are no lifetime limits on assstance in the Texas legidation as there arein PRWORA.

Rather than immediately conform with federd welfare reform regulaions, the state was dlowed to teke
advantage of a walver option. The waver authorized a delay in implementing many of the federd
provisons. The House Committee on Human Services was charged with examining provisons covered
by the waiver that will change once Texas trangtions to federd regulations. This report will highlight
required changes, as well as the flexibility the state should retain in structuring the TANF program to best
meet the needs of those moving from welfare to work.

Inmany ways, Texas has made a creditable start
inmoving recipientsof Temporary Assstancefor
Needy Families (TANF), formerly AFDC, off
therollsand into jobs. Since 1994, the caseload

Four Allowable Purposes of Federal TANF
Funds and State MOE

1 Provide assistance to needy families so that

has declined by more than 400,000 recipients.
Whdfare reform in Texas, however, is relaively
new, and more needs to be done to make the
program work for al who need it. With less of
the federd block grant going to cash assstance,
the state faces the chalenge of deciding how to
structure a program that helps people become
sdf-aufficient. Federd regulationsalow the sate
to beinnovative, aslong asfunds go towardsthe
dlowable purposes of TANF (see box). The
committee was dso charged with sudying

children may be cared for in their own homes or
in the homes of relatives;

End the dependence of needy parents on
government benefits by promoting job
preparation, work and marriage;

Prevent and reduce the incidence of out-of-
wedlock pregnancies and establish annual
numerical goalsfor preventing and reducing the
incidence of these pregnancies; and
Encourage the formation and maintenance of

measures the state may take to improve the outcomes of former TANF clients. This report will discuss
the mgor gapsthat prevent clients from becoming sdf-sufficient, including child care, trangtiond supports
and effective case management.




Challenges Created by the Expiration of the TANF Waiver

The date’ swalver expiresin
January 2002. At that time,
the TANF program must be
in compliance with federd
regulations. This does not
mean tha Texas should
abandon flexibility in
determining the best way to
achieve its gods. In many
cases, the state can choose
to retan current policies,
ater them according to
federa guidelines, or createa
Separate Sate program using
TANF Maintenanceof Effort
(MOE) funds.

The chart a& right illustrates
policies affected by waiver
expirdion. The dae will
aso need to look closdly at
work participation rates,
exemptions from engaging in
work, lifeime limits and
dlowable work activities.
These will be discussed in
greater detall.

In 2002, state and locd entities respongble for wefare reform will face even greater chalenges moving
TANF recipientsinto the workplace. These entities include the Department of Human Services (DHS),
TexasWorkforce Commission(TWC) and Loca Workforce Development Boards(LWDBS). Thefederd
government recognizes only one work exemption for single parents with children under age one and one
temporary work exemption for parents with children under age sx who cannot locate child care. The
remaning work exemptionswill no longer berecognized. For alarge portion of the casd oad, the chalenge
of entering the workplace will come sooner because the 76th Legidature reduced the child exemption age
fromfour to one by 2001. Hence, alarger percentage of the TANF caseload will be counted in the state's
work participation rate ca culation whether the family has a State recognized exemption or not. The state
isrequired to pay as much asfive percent morein MOE if LWDBSs fail to meet work participation goas.
The chart on the next page, entitled Work Participation Rate Calculation, describes the formula used to

HB 1863 Waiver
Component

Federal Law

Difference

Penalties for failure to
participatein the child
support program
without good cause:
Texas applies a $78
TANF grant reduction
for falure to comply
with child support

The state is required to
reduce afamily’s TANF
grant by at least 25
percent for failure to
comply with child
support regulations.

Texasisin compliance
with federal law,
except for single
parent families of
seven or more and
two-parent families of
SX or more.

requirements.
Penalties for drug
convictions A $25

reduction in the TANF
grant is applied for six
months if arecipient is
convicted of an alcohol
ordrug-relatedfelony or
misdemeanor.

States are required to
permanently disqualify
TANF recipients who
are convicted of drug
related felony offenses
after 8/22/96; however,
Texas can apply less
severe penaltiesiif state
law alows.

Unless Texas passesa
law allowing for less
severe penalties for
drug-related felonies,
the state must
permanently disqualify
those convicted after
8/22/96.

Individual Devel opment
Accounts: The state
alows TANF recipients
to accumulate funds for
education, home
ownership, small

business start-up,
medical expenses, and
other assets.

Federal law allowsIDAs

for education, home
ownership and business
capitalization.

Texas allows the
accumul ationof assets
for purposes not
dlowed in federal law
such as medical
expenses.

caculate the work participation rate as well as terms commonly used when discussing the rate.




Work Participation Rate Calculation
(After Implementation of SB 666 and Waiver Expiration)

y _ Caseload Reduction
Numerator (all adults receiving assistance

o - Credit
who are working in allowable work activities S
9 )+ 1% credit for each —  Participation
Denominator (all adults or children not percentage point dgclinein Rate
attending school without federally recognized TANF caseload since FY

work exemption) 1995

Casdload Reduction Credit FY 2000.......... 51.7% (projected)

Work Participation Rate Goals

Following I mplementation of SB 666 and Waiver Expiration
. All FaMIli€S......ovieiiieeee e 50%

. Two-Parent Families...............ccccceveeeeeeen. 90%

Two-Parent Participation Rate

As the chart above indicates, the state must meet higher work participation gods for two-parent families
recaiving TANF than for dl families. Between January and May 2000, the Sate achieved a two-parent
work participation rate of gpproximately 50 percent before the Casdload Reduction Credit (CRC) was
applied.! Thisis based on anumerator of 888 and denominator of 1,809. However, the numerator will
need to increase to 1,750 by 2002 if the state hopes to meet federal goas. Even with a CRC, it will be
very difficult to achieve thisgodl.

All states have the option of paying for the assistance of two-parent familieswith MOE rather than TANF
federal funds. When a state uses MOE to fund cash assistance, the state can create its own work
participationrate guiddines. Essentidly, paying for the
asssance of two-parent families with MOE
amdliorates the burden of meeting difficult work
participationgoasfor aparticularly smal portion of the
overdl TANF casdoad, and dlowsthe state to design
more innovative approaches for working with clients.
Already, 15 states have created a separate state Maintenance of Effort (MOE)  $251.3
program for two-parent families?

FY 2000 TANF Revenue
(in Millions)

Federal Block Grant $486.3

Exemptions from Work Requirements

Currently, DHS and LWDBs exempt alarge portion of the TANF casdload from work requirements. A
dient will receive an exemption at DHSIf, at thetime of TANF certification, it is determined that he or she

9



isunableto work. Also, employed adults and children atending school at the time of certification recelve
exemptionsin order to remove the burden of attending an orientation session to the Choices Program, the
state' s welfare-to-work program based at LWDBs. Once aclient has been to a Choices orientation, he
or she may be able to receive atemporary “good cause” exemption if a Stuation arises that prevents the
person from working. Those exempted do not count against work participation rate goas.

However, in 2002, mogt adults in the TANF caseload, with the exception of single parents of children
under the age of one and parents with children under age six who cannot locate child care, will be counted
in the work participation rate caculation regardless of their work exemption. To re-emphasize, this will
increase the difficulty in meeting federal goals for two-parent families unless their assstance is paid with
MOE. Federa gods for single-parent families, onthe other hand, will not be difficult to meet because of
the Casdload Reduction Crediit.

The TANF casdload has declined nearly 51 percent since FY 1995. Texas can credit this percentage
towardsitswork participation god. Thework participation god for dl familieswill be 50 percent in 2002.
Therefore, aslong asthe CRC grows or remainsthe same, thefederal work participation god for theentire
welfare-to-work populaionwill besatisfied. The state must continue moving peoplefromwelfaretowork,
but may continue to structure the program according to clients needs.

Exemptions Total Percent of | Percent of
Clients Exempt Total
Clients Clients
Child age 15 and younger 21 0.08% 0.02%
Certified child; age 16, 17, or 18 attending school 915 3.31% 1.03%
Caring for adisabled child 2,685 9.73% 3.02%
[Temporary illness or injury 1,687 6.11% 1.90%
| ncapacitated 5,208 18.87% 5.86%
Age 60 or older 530 1.92% 0.60%
Caring for achild under age 1 7,722 27.98% 8.69%
Caring for anill or disabled adult 3,050 11.05% 3.43%
Too remote to participate 4,024 14.58% 4.53%
Not subject to participation/not TANF digible 7 0.03% 0.01%
Pending an appeal on TANF denial 71 0.26% 0.08%
Time-limited local economic exemption factor 340 1.23% 0.38%
Time-limited economic hardship exemption 1 0.00% 0.00%
Time-limited severe persond hardship 17 0.06% 0.02%
Caring for a child under age 4 not receiving TANF 105 0.38% 0.12%
VISTA volunteer 71 0.26% 0.08%
3rd to 9th month of pregnancy 231 0.84% 0.26%
Employed or self-employed 30 or more hours 909 3.29% 1.02%

The table above illugtrates current exemptions that are gpplied by DHS at the time of certification for
TANF.2 Thebulk of the clients exempted are unable to work because they are caring for very young or
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disabled children. For others, mgjor barriers such as incapacitation or geographic distance from
employment opportunities prove difficult to overcome. Recipientsof TANF are dtill subject to timelimits,
S0 great pressurewill remain to assst theseindividua sin becoming self-sufficient. Texaswill need to decide
how to serve those with barriers that state resources do not adequately address. Many of the current
exemptions need to remain in place. The date can continue to assst families exempted from work
requirements even when time limits are surpassed. Thiswill be discussed in the following section.

Time Limits
Changesin welfare policy asaresult of thewaiver

expiration will have an impact on time limits.
Texas has dready conformed to federa law with

As the number of TANF reci pients declines, more and
more of the caseload will be composed of individuals

regard to the 60-month lifetime limit. 1n October
1999, the dtate relinquished its waiver option to
delay thelifetime dock fromticking until 2002. As

who have serious impediments to work, live in areas of
the state with significantly high unemployment rates, or
reside in locations with limited transportation.

aresult, eech month of assistance provided since
August 1996 has been counted toward recipients

lifetime clocks. An exception was madefor clientswho were under exemptions between August 1996 and
October 1999. Each month of assistance given to individuas who had received work exemptions began
to count againg therr lifetime clocks beginning October 1999. The net effect of thispolicy decisonisthat
more people will exhaust ther lifetime limits earlier than expected.

As the number of TANF recipients declines, more and more of the casdload will be composed of
individuals who have serious impediments to work, live in aress of the state with Sgnificantly high
unemployment rates, or resde in locations with limited trangportation. The wefare-to-work system may
encounter difficulty in locating the necessary resources that alow certain individuals to obtain and keep
work. For ingtance, a study conducted by Texas A&M Universty for the Texas Legidative Council
demongtrated that adult TANF recipients who care for a physicaly incapacitated child or second adult in
the home are likely to spend the maximum amount of time on the rolls because they are unable to locate
the resources necessary to overcome these barriers. 4

Texas can exempt up to 20 percent of its TANF casdoad from lifetime limits, but the state will need to
identify the reasons that a person can exceed 60 months. Also, the Sate can continue assigting individuas
facing serious and chronic barriers to work with MOE.  If the state were to do this, Texas could creste
dternative work requirements and timelimitsfor groupsthat may have sgnificant difficulty trangtioning into
the workplace.

Allowable Work Activities

Federal law dlows statesto includein the numerator only those adultsengaged in dlowablework activities.
A gsate may define the activitiesit will count aswork, but once the waiver expires, some activities may not
be counted in the numerator. Federal law limitsjob searching to Six weeks, whereas Texas law does not
have atimelimit. Under federd law, the sateisonly alowed to include up to 30 percent of the numerator
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in educationa activities such as secondary school, GED classes, or vocationa education that does not
exceed 12 months. Post-secondary education is currently an alowable work activity, but may not be
counted in the numerator after the waiver expires.

Agan, Texas has enormous flexibility with
regard to implementing welfare reform.
Despite the fact that post-secondary
education and vocationa education beyond
12 months cannot be counted in the
numerator once the waiver expires, the state
may continue to provide assstance with
federal or state dollarsto anyone engaged in
such activities® Research indicates that
welfare clients are more likdly to remain in
their jobs and advance in wages and
responghilities if they have achieved some
form of certification beyond a GED.®

Texas emphasizesthe “work first” approach
to labor market trangtion. Typicdly, a

Type of Work Activity Percent of Clients
Participating in
Activity
|\ ocational Education Training 6.83%
IAdult Basic Education 1.38%
On the Job Training 0.21%
Job Search 35.06%
Job Readiness 15.19%
Employment Entry 50.88%
Community Services 0.42%
Job Creation/Subsidized Work 0.86%
English as a Second L anguage 1.22%
A ssessment 28.35%
High School 0.73%
GED 573%
Life Skills 0.8%%
Post-Secondary 2.63%
Unpaid Work Experience 2.96%
Job Skills 1.18%

TANF recipient will begin a supervised job

search immediately. If the individud continues to have problems finding employment, more intensve
servicesmay be offered. Thisisacommon gpproach throughout the nation and is most effectivein helping
clientswith the most serious barriers to work gain some experience in the workforce. However, research
suggests that the long-term impacts of “work firs” strategies do not help dlients to lift themsdalves out of
poverty.” In generd, clients do not experience an increase in wages over time, nor do they move into
positions that offer benefits and increased responsbility. This is a serious deficit in the program, and
minimizes the long-term impact of wefare reform because clients till must rely on public supports. More
favorable strategies from other states include a combination of workforce attachment with smultaneous

training and education.

The Parents as Scholar s Program

The State of Maine allows parents to further their
education and increase their employment prospects
through a separate state program. Parents who are
eligible for TANF may enroll in atwo- or four-year
post-secondary degree program. During thefirst two
years, the adult must be in class or studying for at
least 20 hours per week. In the last two years, the
client mustwork 15 hours per week in addition to class
time. The state pays for this program with TANF

MOE.

Ancther condderation is the amount of time clients
have beforethey must beengagedinawork activity.
Federal law requiresdl recipientsto work when the
state determines that the client is ready, but no
longer than 24-months from the time of initid
catification. The state can continue to alow
exempted individuasto receive benefitseven if their
non-participation has an adverse effect on
participation rates. The CRC will aleviate any
negative impact on participation goas. Also, the
state dready applies a grant reduction for anyone
who does not comply with the requirements of

12



welfare reform, including work participation.
Conclusions About the Challenges of Waiver Expiration

Withthe exception of thetwo-parent participation rate, itisunlikely therewill be anegativeimpact resulting
fromwaiver expiration. Thisistrue even if the Sate chooses to retain aspects of HB 1863 not recognized
by the federd government. Texas has dready defined a variety of exemptions for individuas facing
sgnificat barriers in meeting work requirements. The state is doing a good job at meeting work
participation gods. When the federd government stops recognizing many of Texas current exemptions,
the Caseload Reduction Credit will help the state meet itswork participation gods. Also, funding thetwo-
parent family casdoad with MOE will further offset the impact of maintaining current exemptions. Texas
isincompliancewith federd law becauseit aready reduces TANF grantsto recipientsfor non-compliance
with any of the requirements of the program without good cause; therefore, the state may continue to
provide assistance to non-working adults who have exceeded the 24-month time limit. Texansin danger
of exceeding their lifetime limits because of severe hardship can, if the state chooses, continue to receive
assstance as long as they represent 20 percent or less of the entire casdoad. The dtate can dso teke
advantage of theflexibility inthefedera law by paying for the assstance of those with severe hardship with
MOE. In short, the state can retain aspects of HB 1863, including work exemptions and alowable work
activities, that differ from federd law.

Child Care
One of themost serious problemswith the
welfare-to-work sysemisthelack of child
care asssance. The state dedicated FY 2000 Child Care Appropriation
$368.5 million from various federd and
state sources this year for child care Child Care Development Fund $247.5 Million
vouchers for Iow-lncpme famlllgs stll, Sate Funds $61.7 Million
these dollars provided child care
of digible families Mogt low-income | SCcidl Security Block Grant
working parents dill rdy on family and Food Stamp Employment and $0.2 Million

friends for care, pay alarge percentageof | TrainingDollars
ther monthly income for child cae
sarvices, or go without this important
resource adtogether. If the wefare-to-
work system isto help people achieve sdf-aufficiency, then child care must be expanded in the State.

Under federd regulations, Texas is allowed to transfer up to 30 percent of the TANF block grant to the
Child Care Development Fund (CCDF). In FY 2000, the state transferred about $45.6 million, or 8.7
percent of the TANF block grant.2 The FY 2001 amount will be $33.5 million, or 6.2 percent. If Texas
choseto transfer the entire 30 percent of the block grant to CCDF, the amount for 2001 would be $161.3
million.
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As of June 2000, Texas was sarving about 95,000 children a day with the dlotted funds® There were
29,868 families on the waiting list. The Texas Workforce Commisson reports that it would cost about
$126 million to serve the number of families on the current waiting lis. However, sncedientswill continue
to request child care asthey enter the system, diminating the current waiting list will not prevent anew list
from forming.

Studies indicate that the lack of child care vouchers or subsidies is one of the most significant deterrents
to work.® The cost of child care is prohibitive for most families, even those earning incomes well above
the poverty line (100 percent of poverty for afamily of four is$17,050). Child care costsinthissate are
higher than the cost of university tuition. In 1997, the average annud cost of public collegetuitionin Texas
was $2,022, or about three-fifthsthe average
child care cost for a four year old.** In
Typical Child Care Center in Texas contrast with post-secondary education, there

(Infant Care) are few sources of financia assstanceto help
families pay for child care.

Payroll Expenditures- Staff/I nfant Ratio 1:4

Hourly Wage HoursPer | Tota Weekly There are serious gapsin child care in Texas.
Week (12 Payroll Most families experience enormous difficulty
hours per locating carefor infants, programsthat remain
day) open in the evenings and weekends, and

$8.00 60 $480 specidized care for children with disabilities.

The lack of specidized or infant carein Texas
can be partialy attributed to low
Average Weekly Number of Total Weekly reimbursement rates and high staff costs.
RevenueforOne. | ofants Revenue The table a left illugtrates the dilemma many

centers face when attempting to provide care
$100 4 $400 without experiencing a revenue loss.

Balance (Befor e Facility Costs) [$80]

Revenue from State Child Care Vouchers

In July 1998, TWC took steps to increase
access to child care subsidies. Federd
regulaions dlow datesto setincomelimitsfor
child care services a or below 85 percent of State Median Income (SMI) levels. Texas is one of only
seven states to set theincome level a 85 percent. The Loca Workforce Development Boards havethe
authority to decrease theincome guidelinesif the TANF population islarge, but many boards maintain the
85 percent SMI level. In these areas, many working parents can take advantage of child care assistance
not previoudy available.

All evidence indicates that public dollars dedicated to child care is money well spent. Qudity child care,
characterized by higher teacher/child ratios, higher wages, appropriately trained or certified Steff,
developmentaly gppropriate curriculum, and parenta involvement, can result in substantid benefits.?
Childrenwho attend such programs perform better in school, demonstrate good socia adjustment, areless
likely to exhibit |later delinquency, and are more likely to graduate from high school. Furthermore, public
dollars spent on child care subsidies have been shown to pay for themsdvesdmost immediately in dollars
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returned to the government in taxes because the parents are able to work.*®

During the 77th Legidative Sesson, child care should be apriority. The state needsto creste funding and
financid drategiesto improve the supply, quality and affordability of child carefor al working parents, not
just TANF clients. Other states have begun addressing this problem aggressively.

A good example is the North Carolina Smart Start Project. This statewide initiative maximized child care
funds by blending state and local dollarsand increasing privateinvestment. The project addressed serious
defictsin qudity by emphasizing loca innovation, creeting anetwork for information sharing and providing
date level technical assstance. Since 1994, North Carolina has increased its child care supply by more
than 400 percent, and child care facilities providing care for children with disabilities increased by 19
percent.** Over 14,000 more families receive child care subsidies as a result of this initigtive. Most
important, children experience the greater benefits of early education through a statewide emphasis on
qudity. The Smart Start Project may be agood modd for statewide child care improvementsin Texas.

Trangtional Supports

Inadditionto child care, former TANF clientsrequire ongoing support asthey trangtion off cash assistance.
The gtate currently provides Medicaid, child care, limited case management, and transportation assstance
to former TANF clients. These supports increase the likelihood that an individud will remain employed,
not return to TANF and advance in wages to sdf-sufficiency.

Adults who leave the TANF rolls because of work are eigible for 12 months of Trangtiond Medicad.
Anadditiond sx monthsof Trangtional Medicaid can bereceived if aparticipant was exempted fromwork
requirements but participated in the Choices Program anyway. The use of this benefit is associated with
adecreased likdlihood that the individua will return to TANF.1®

In the 76th Legidative Sesson, TWC was gppropriated $4 miillion to provide grants for transtiond
supports. The LWDBs that
gpplied for, and were granted,
funds provide services that
include intensive case

management  to support job
retention; transportation

Allowable Uses of TANF Dollarsto Provide Transtional
Support for Working Families

Helping Working Families Meet Work Expenses: Transportation, child
care, work clothes or uniforms, tools, small business ownership.

assistance, including help for car
ownership in aeas  without
adequate public transportation;
computer literacy training;
substance abuse counsding;
busness dart-up assistance;
mentoring; and apprenticeships.
Because there was only a small
amount of dollars dedicated to

Helping Working FamiliesM eet BasicNeeds: Expansion of earned-income
tax credit, employment subsidies (using MOE).

Helping Working Families Participatein Education or Training: Tuition
for post-secondary education or vocational training, stipends for full-time
students (using MOE), assistance with the cost of books and supplies.
Helping Working Families Between Jobs: Re-employment assistance
including job search, temporary financial aid.

Source: The Center for Law and Social
www.clasp.ora/pubs/TANE/markKEL LOGG. htm.

Policy,
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this purpose, fewer of the LWDBSs received funds than needed them. The Legidature should expand the
appropriation for trangtiona supports. Other trangtional needs include assstance with rent or fird-time
home ownership and substance abuse treatment.

Effective Case Management

Another chalengeregarding thewelfare-to-work program isstructuring the syslemin such away that needs
and barriers to work are addressed effectively. Case management is the key. Clientswork closdy with
professonds trained to identify barriers and locate necessary supports. Below are aspects of case
management that should be strengthened in Texas.

Up-Front Needs Assessment

One of the ways to support effective case management of TANF clients moving into the workforce isto
ensure that their drengths and deficits are identified early. Doing so reduces the likelihood thet learning
disabilities, domestic violence, substance abuse, menta and emotiond difficulties among the adults or
children in a household, and other barriers go unnoticed. Failureto identify such problems often resultsin
the dient being sanctioned for non-compliance. Also, clients are more likdly to regpply for TANF if they
do not receive appropriate supports early. House Bill 1863 cals for an approach to job training and
trangtiona support that is based on an assessment of family needs.

All LWDBs provide some form of assessment that covers*information about the client’ semployment and
educational history; vocationd and educationa skills, experiences, and needs; support services needs; and
family circumstances that may affect participation.”® However, the quality of assessment varies among
LWDBs. The only standardized assessment tool used widely isaliteracy test. Few LWDBs use scales
for the assessment of substance abuse or vocationa agptitude. Also, many clients do not enter the Choices
Program until later. Those who are granted a work exemption by DHS are not assessed until the
exemption expires. An initid assessment conducted by DHS  will ensure that employability needs and
barriers are identified early. This information can then be shared with the LWDBSs to improve case
management services once the client is referred to the Choices Program.

Family Violence

A paticularly vulnerable population that may experience difficulty in achieving self-sufficiency are those
livingin or leaving aviolent relaionship. Studiesindicate that between 20 and 30 percent of femae TANF
recipients are currently in abusiverelaionships’ Furthermore, nearly two-thirds have been abused inthe
past. Work participationisan enormouschalengefor theseindividuas. Many abusersattempt to sabotage
ther partner’s efforts to gan employment.
Oftentimes, the physicd and emotiond strain of
Studiesindicate that between 20 and 30 percent of such arelationship can prevent an abused partner
female TANF recipients are currently in an abusive from taking the necessary steps to become
relationship. Furthermore, nearly two-thirds have been independent of the abuser as well as public
CavE IUCREEES assistance. Studies show that this population will
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cyde on and off the wdfare ralls, experience frequent job turnover and have trouble working the requisite
number of hoursto avoid sanction.

For these reasons, Texas does not require victims of domestic violence to participate in the Child Support
Collections Program. When case managers are made aware of violence in the home, they have the
authority to issue a “good cause’ work exemption. This gives the abused person time to connect with
appropriateresources. Unfortunately, many DHSand LWDB workersare not aware of domestic violence
that clientsmay beexperiencing. Thismay partly be dueto alack of training that preparesworkersto dedl
withthese ddlicate issues. While some LWDBs provide training, and DHS began training itsworkersthis
year, the quality and content of training varies. The 77th Legidature should ensure that adequate training
on domestic violence is provided to al workers who provide direct servicesto TANF clients.

Mesa County, Colorado, Sanction and

Sanction Policies e .
Conciliation Policies

Currently, dclients who are not complying with

. . . “MesaCount 'sprogram is designed to minimize harm
Choices Program requirements face the risk of e :

to families resulting from sanctions. Called the

losng a portion of ther TANF grant.
Typicdly, clientswho do not meet requirements
will receive a letter indicating they are out of
compliance and a sanction is forthcoming.
These notices are often confusng and
mideading. Letters sent by DHS informing
clients of potentid sanctions for not complying
with TANF requirements were used as an

Intervention Program, it requiresthat casesbereferred to
asocial worker prior to any sanction action. The social
worker makes ahome visit and, based on the findings at
thefirst visit, can carry the casefor up to 90 days. During
this time, the social worker assessesthe family needsand
provides intensive services to overcome barriers. In
practice, such barriers as domestic violence, substance
abuse, and child-rearing problems have been discovered
during the home visits.”

Source: Colorado Works Program, Colorado Sanction

example of confusing and incorrect noticesina
report by thefedera Department of Hedlthand
Human Services.’® While DHS has changed
incorrect statements in the notice, much of the language remains confusing.

& Conciliation Policies.

Knowing thet |etters are often ineffective, some workforce centers perform home visits or other forms of
personal outreach in order to identify and addressthe reasonsindividua sare non-compliant. However, this
is not a mandatory practice. Advocates assert that home vidits or other personal communication with a
client, before applying a sanction, often reveds barriers previoudy unknown to case managers. Centers
that perform home visits restructure case management plans in such away that the client isagain able to
participate. The 77th Legidature should issue guidanceto dl LWDBsto attempt to contact non-compliant
clients persondly before issuing a sanction.

The Employment Retention and Advancement Project - A Texas Innovation

The Employment Retention and Advancement Project (ERA) was implemented by DHS, TWC and LWDBsto focuson
wage advancement among current and former TANF recipients. The project was developed by DHS and is based on
best practi cesacrossthenation, including the New Hope Project in Milwaukee, Wisconsin, which demonstrated success
in helping low-income individuals to increase wages and become self-sufficient.’® There are four pilot sites which
provide intensive support to individuals developing the skills and experience necessary to be successful in the
workplace. Clients receive intensive case management and are eligible for non-traditional services based on clients’
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needs. Further, their transition off cash assistanceisclosely monitored so they do not |ose necessary financial support
before they areready. The program isrelatively new, but preliminary evaluations indicate that participating clients are
engaged inwork activitiesfar morethan other Choicesclients. Thisprogramisbeing pilotedin Houston, Corpus Christi,
Abilene and Fort Worth.

Conclusion

Aswalver expiraion nears, the Legidature should take the opportunity to examine the success of welfare
reformin Texas. The state has done agood job moving clientsfrom welfare to work, and the focus should
now be on moving people out of poverty and into sdf-sufficiency. There are provisonsin HB 1863 that
must be changed in order to comply with federa regulations. However, these changes arerdatively minor.
Ingenerd, the tate hasenormousflexibility in designing itsown program. The committee recommendsthat
the Legidature make the appropriate technica changes to bring Texas into compliance with federd
regulation, take advantage of the flexibility dlowed by federd law, and enhance the supports provided to
low-income families
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Recommendations

1. Recommend that the Legidature amend state law to impose a greater penalty for non-
compliance with the Child Support Program for families of seven or mor e (single parent) and six
or mor e (two-parent).

Federa law requires a least a 25 percent reduction in the TANF grant without good cause for failure to
comply with child support regulations. Texas meets this requirement except for families of sx or more
(two-parent) or seven or more (Single parent). The state must change its policy for these families, but no
other action is federaly mandated.

2. Recommend that the L egidature amend state law to limit the use of I ndividual Development
Accounts (IDA) for TANF clientsto post-secondary education, fir st home pur chaseand business
capitalization, to conform to federal regulations.

Current uses of IDASs permitted by the state do not conform to federd guidelines. If usesthat fal outside
of those specified by the federd government continue, Texas will have to alocate additional funds.
However, this will further complicate a program that is dready complex and serves very few people in
Texas.

3. Recommend that the L egidatureamend statelaw to continueto assessa $25 financial penalty
for ax months for a drug or alcohol-related misdemeanor conviction. Recommend that the
L egidature enact statelaw toallow TANF/Food Stamp clientswith non-trafficking drug felonies
who have completed any sentencing, arein compliance with parole/probation requirementsand
are participating in or have completed a substance abuse treatment program to receive
assistance. Include limits on how many times such clients may access benefits under these
conditions.

Texas has the option to continue current policies for misdemeanor drug and acohol offenses, and to
establish palicies related to felony drug offenses. Only .08 percent of TANF recipients in Texas (104
individuas) were under sanction for drug or acohol offenses. State law must be amended to avoid default
to federd law requiring permanent disqudification for dl fdony offenses. At least 27 states have elected
to modify thefederal ban on TANF ass stanceto persons convicted of felony drug offenseswho havetaken
steps to recover from their addictions.

4. Recommend that the L egidature utilize TANF Maintenance of Effort (MOE) for assistance
and servicesto two-parent families.

The federa work participation god for two-parent familiesis 90 percent versus 35 percent for the entire
TANF population with mandatory work requirements. The state must pay five percent more in
Maintenance of Effort, or about $15 million, if it does not meet the two-parent participation rate. Rdliance
on TANF MOE will dlow the state to develop unique ways of serving two-parent families without the
threat of fiscd pendties.
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5. Recommend that the L egidatur e define allowable work exemptions.

Texas can maintain current work exemptions not recognized by the federa government; however, these
dill count in thework participation rate caculation. The tate should examine current exemptionsto ensure
that 1) those who are working count in the state’ swork participation rate calculation, and 2) gppropriate
exemptions remain in place.

6. Recommend that the L egidature maintain current “good cause’” exemptions.

“Good cause’ exemptionsaretemporary and last not morethan threemonths. Currently, about Six percent
of thetotal TANF casdload receivea”good causs” exemption. Mantaining “good cause” exemptionswill
not significantly affect work participetion rates.

7. Recommend that the Legidature direct HHSC, DHS and TWC to define hardship
exemptions.

States are dlowed to exempt up to 20 percent of their TANF casdoads from federa timelimits. A state
must firg define the hardship exemptions that will be included in the 20 percent. This dlows the Sate to
continue to provide assstance to those with severe hardships beyond their control.

8. Recommend that the Legidature amend state law to require all adults receiving cash
assistancetoparticipatein work activitieswithin 24 months. For thoseclientswith significant and
continuing barriersto work, direct DHS and TWC to design activities to meet their needs. If
barrierstowork persist, continue assistance for those unable to work within the allotted
24-month period.

Texas should require participation in work activities after 24 months, but exerciseitsflexibility by alowing
those not ready to work to continue receiving assstance. Very few clients will be incgpable of working
after 24 months, primarily Tier 3 individuds, but such a policy will hep Locd Workforce Development
Boards create Strategies that best meet the needs of their clients.

9. Recommend that the L egidature amend state law to define allowable work activities and to
include post-secondary education and vocational education lasting beyond 12 months or more.

States are given the authority to define allowable work activities. Although the federd government does
not recognize post-secondary education and vocationd education lasting longer than 12 months as
alowable work activities, the state may continueto serveindividuasengaged in such activitieswith federd
or state dollars. Texas high Casdoad Reduction Credit reduces the impact of such apolicy.

10. Recommend that the L egidatur e increase the supply and capacity of quality child care for
current and former TANF dlients, including infant care, weekend care and after-hour care.
The lack of qudity and affordable child care is one of the mogt critical unmet needs facing working poor
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families. The state must ook for ways to maximize public dollarsin order to increase supply and quality.
Statewide strategiesinwhich partnershipsareformed with local communitiesto addressthisvital need have
proven successful in other dtates.

11. Recommend that the L egidaturedirect DHSto continueto providean additional six months
of Transitional M edicaid benefits to exempt Choices Program clients.

Texas currently provides 12 months of Trangtiona Medicaid for families who exhaust their time limits or
lose digibility due to earnings or child support. Texas can provide an additiond sx monthsfor individuds
who voluntarily participate in Choices, but were exempt from work reguirements.

12. Recommend that the Legidature expand transtional supports for participants leaving
welfare for jobs. These supports could include educational opportunities, job coaching,
emer gency cash assistance, transportation assistance, housing assistance, health care, access
to child carethat meetswork hours, and other supportsdeemed appropriate.

Trangtiona supports in Texas currently are limited to child careand Transtional Medicaid. The Sate has
great flexibility in the use of TANF, Wdfare-to-Work Grant, and Workforce Investment Act funds to
indudetrangtiond supports. Trangtiond supportsincreasethelikeihood that clientswill remain off TANF
assistance, continue to advance in the workplace and become sdf-sufficient.

13. Recommend that the Legidature continue funding the Employment Retention and
Advancement (ERA) pilot program. Direct DHSto deliver evaluation results of the ERA pilot
tothe Legidatureto allow for consider ation of statewide expansion.

ERA fegtures intensve case management and a post-employment stipend that promotesjob retention and
advancement in the labor market, not just job placement. The program is expected to reduce reliance on
cash assstance in Texas, lower the TANF recidivism rate and produce strategies that can be replicated
in other Texas communities.

14. Recommend that the Legidature direct DHS and TWC to follow best practices in
coordination of services as recommended by a DHS/L ocal Workforce Development Board
Coordination Workgroup.

Tegimony indicated that comprehensive services could be improved through enhanced coordination
between DHS and TWC. Some regions are doing an exceptiond job of fostering cooperation between
DHSand LWDBs. To build on this foundation, the House Human Services Committee has facilitated a
workgroup composed of regiond leadersto discuss best practicesin coordination. Thisrecommendation
is intended to require DHS and TWC to apply the best practicesidentified within the workgroup to daily
operation at theregiond levdl.

15. Recommend that the L egidature direct DHS to investigate why a family may be subject to
sanctions.

This recommendation pertains to sanctions imposed for failure to comply with immunization, hedth
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screening and school attendance requirements. A case review and investigation into the sanction before
it isimposed could determine if the parents lack access to services or face other problems that could be
addressed with available services. The investigation could aso determine what resources could assist the
family in meeting unfulfilled requirements, leeding to gppropriate referrals and follow-up to loca support
services.

16. Recommend that the Legidature support and fund rewards for Local Workforce
Development Boar dsthat placeand retain TANF Choicesparticipantsin jobsproviding sufficient
wages and hoursto lift families above poverty.

Clients who advance beyond low-paying, low-skilled work into jobs with increased responsibility and
higher pay are more likdly to remain sdf-sufficient. Currently, Local Workforce Development Boards do
not receive incentives to accomplish these god's and often do not design programs thet effectively address
long-term barriers to salf-sufficiency.

17. Recommend that the Legidature fund a pilot project to provide wrap-around services to
familiesby DHS, TWC, the Texas Department of Protective and Regulatory Services (DPRS),
and other organizations as needed, that are driven by the families needs.

The Texas Integrated Funding Initiative is currently piloting wrap-around service arrangements within
children’ smentd hedlth agencies. An example of awrap-around service arrangement can be found in the
children’s mentd hedlth arena. Some loca MHMR centers collaborate with local juvenile justice centers
and DPRS as well as other agencies to blend funding in order to serve the multiple needs of parents with
gpecid needs children. The family has avoice in the types of services provided and the blended funding
dlows for non-traditional services such as respite care from aneighbor.  Such arrangements increase the
likelihood of the child staying with the family, minimize stress and possible abuse, and decrease the overall
cost because preventative servicestend to diminate the need for high dollar serviceslater. Texascan apply
thismodd to LWDBs o dlow them to serve parents who face multiple barriers.
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CHARGE 2: Study issues surrounding the financial difficulties experienced by some nursing
home companies, including the reasons for bankruptcies and closures, state policies and
resour ces for dealing with them, and impacts on resdents.

I ntroduction

Prior to and during the 76th Legidative Sesson, concerns surrounding the financia solvency of some
nursing home chains came to the attention of the Legidature. In October 1998, the Texas Department of
Human Services (DHS) was contacted by the Hedlth Care Financing Administration of the federd
government (HCFA) regarding Medicare billing irregularities in 13 nursing homes operated by Senstive
Care, Inc., of Fort Worth. That was the beginning of a coordinated multi-agency regulatory effort that
resulted in the state taking over responsihility for the operation of the homes through the placement of
trustees to ensure the safety of the resdents.

In the end, Sengitive Care, Inc., entered Chapter 11 and Chapter 7 bankruptcy, over $2 million was

expended and later recovered by the Sate, three facilities were closed and the operations of the remaining

tenwere assumed by two new companies.® Through the experience of responding to the Sensitive Care,

Inc. case, the complexity and severity of nursang home financid difficulties and the state’ srespongibility to

address the problem became apparent.  Additionaly, starting with Chartwell Hedthcare, Inc., Sx more

nursing home chains, representing 112 homes, filed for bankruptcy. These filings led to the assgnment of
thisinterim study charge.

Since this charge was issued, three more
nursing home chains, including two of the
Nursing Home Chain DateFiled | #of homes largest operating in Texas, have filed for
Chartwell Healthcare, Inc. 1000598 |8 bankruptcy. At the time this report went
to print, ten nursng home chans,
representing 279 facilities, or 24 percent
Sensitive Care, Inc. 02/24/99 13 of Texasfacilities, had filed for bankruptcy
between October 1998 and July 1, 2000
(see chart?). Notably, nearly 90 percent
ierer e 091399 |4 of these bankrupt homes are owned by
Sun Healthcare Group, Inc. 10/14/99 2 four large chains, three of which are
national chains based outside of Texas:
Mariner Post-Acute Network, Inc.,
Mariner Post-Acute Net., Inc | 01/18/00 101 Integrated Hedlth Services, Inc., Texas

Integ. Health Services, Inc. 02/02/00 66 Hedth Enterprises, Inc, and  Sun
Hedlthcare Group, Inc.

Texas Nursing Homes in Bankruptcy

King-Walters, Inc. 02/24/99 4

Tx. Health Enterprises, Inc. 08/03/99 56

New Hope Health Care, Inc. 12/09/99 1
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Factors Affecting Nursing Home Financial Status

Studies by HCFA, the U.S. Generd Accounting Office, nursng homeindustry associations and advocate
groups have produced a variety of possble explanations for nursng homes financid difficulties.
Contributing factors that have been cited include the new Medicare payment system, increased fraud
detection in the Medicare program, Medicaid rates, liability insurance cost increases, civil lawsuits,
fluctuations in stock prices, high and escaaing lease payments, the assisted living industry pulling away
private pay resdents, and the weight of upper management in nursing home chains.

Through interim public hearings and other deliberations, the committee has heard primarily about the low
Medicad reimbursement rates, the ligbility insurance criss and the increased civil judgments that are
affecting insurance rates. However, further research has suggested that in addition to those three issues,
the other cited factors have played arolein the crigsin Texas.

The financia criss discussed in A sd th hout this Reoort
this report is not unique to cronymsu roughout this epor
Texes. . Nt OnW.I de, the '.””rs. g DHS Texas Department of Human Services
home industry is experiencing | ppsc Texas Health and Human Services Commission
financd difficulties. According | oaG Texas Office of the Attorney General
to the American Hedth Care | TDI Texas Department of Insurance

socidt JUA The Joint Underwriting Association
A ) aion, 1.1 pgrcent of the HCFA U.S. Health Care Financing Administration
nursing homesinthiscountry are | gao U.S. General Accounting Office
inbankruptcy.?? DifficultiesSun | oG Office of the Inspector General (An office of the U.S.
Hedthcare, Inc., is experiencing Department of Health and Human Services)

) SNF (Medicare) skilled nursing facility

dsewhere diect the compary's BBA Balanced Budget Act (of 1997)
overall 50|\{enW1 and th_us affect | thea Texas Health Care Association
Texasnursng homeresdentsas | TAHSA Texas Association of Homes and Services for the Aging
wdl. Therefore, as this report | PPS Medicare’ s Prospective Payment System
reviewsfactorsthat affect Texas

nursng homes financid datus,
much of the discusson will be from astate and nationa perspective.

Medicare Rates and the Medicare Payment System

Nearly al nurang home chains operating in Texas provide skilled nursing facility (SNF) services, including
rehabilitative services, which are covered by Medicare. Out of 1,154 nursng homesin Texas, dl but 38
are certified to provide SNF services?® The Medicare Program accounts for approximately 12 percent
of Texas nursing fadility revenues

Since the mid-1980s, the Medicare SNF benefit has been one of the fastest-growing components of
Medicare spending, increasing an average of 30 percent annualy, to $13.6 billion nationwide in 1998.2°
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This spending growth is attributed to an increase in the number and types of services provided to SNF
patients and the risng number of beneficiaries usng these services. In addition, the cost-rembursement
method used by Medicare aswell as alack of appropriate program oversight, contributed to the growth
in Medicare spending for SNF services. In effect, there were no reimbursement caps on “ancillary”
services such as respiratory, physical and occupational rehabilitative thergpies. One business journal,
Business Week, noted that provision of such services could yield 30 percent profit margins®® Many large
nursing home chains invested heavily in the infragtructure to provide these ancillary services, often paying
exorbitant sums for nursing home beds in order to market ancillary services. Aggressve expanson
involving numerous acquisitions often meant taking on significant debt, which seemed safe because of the
revenue SNIF services brought in and the influx of capital from stock-market successes.

Inresponseto thisamost un-checked expenditure growth, Congress, in the Baanced Budget Act of 1997,
directed HCFA to phase in a new prospective payment system (PPS) for SNF services. Prior to
implementation of this system, nursing homes were paid the reasonable cogsts they incurred in providing
Medicare-covered services. Payments for ancillary services were virtualy unlimited. Under the PPS,
whichHCFA began phasinginin July 1998, facilitiesreceive afixed payment for each day of care provided
to a Medicare-dligible beneficiary. This change, which represented an estimated statewide reduction of
approximately $1 billion in Medicare payments, has had asignificant effect on the nursing home industry.’
According to Business Week, the daily price cap reduced the profit margin for ancillary servicesby nearly
50 percent, dmost overnight.®

Sun Healthcare Group, Inc., and Vencor, Inc.,

which both operate in Texas, filed for bankruptcy : o

. . h industry studies bankruptcy, Chairman Edward L.. Kuntz %\ld.lt was

in 1999. Many nqrsng Ome INAuSry necessary because of the dramatic changes impacting

blame the new Medicare payment system for the | thelong-term care industry, most notably decreased

financid troubles of both companies. Sun | Medicare reimbursement.”

Hedthcare and Vencor experienced sgnificant

increasss in capital -rlated costs and took on Source: Kuntz, Edward L. Vencor Press Release.
. . . September 1999.

consderable debt as they invested in the

equipment and staff needed to provide the more

complex SNF services?® Providing these services, a the time, generated higher payments at an amost

unlimited frequency. The new fixed-rate system and the rates assgned to the more complex rehabilitative

sarvices, limited cash-flow that the corporations had relied on to cover their capital investments. Vencor,

Inc., depended heavily on Medicare clientsand served acomparatively low number of Medicaid residents.

Medicaid residents made up 43 percent of Vencor’ s census, ascompared to the approximately 70 percent

average Medicaid census in nursing homes statewide.®

I n reference to Vencor, Inc., seeking Chapter 11

The key factor in the bankruptcy of Integrated Hedth Services, Inc. (IHS), with 66 bankrupt homes in
Texas, dso appears to be its extremely aggressive acquisition strategy, resulting in a highly leveraged
bal ance sheet reliant on Medicare revenues. In November 1999, IHS experienced what financia andysts
cdled “the largest bottom-line loss in nursing home history.”*! The loss of $1.8 hillion included a $1.4
billion charge for asset impairment, which is essentidly an admission of overpaying for acquisitions,
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according to hedthcareindustry analyst Sheryl Skolnick of BancBoston Robertson Stephens.® IHS adso
runsthe industry’s largest contract rehabilitation divison, one of the areas most severely affected by the
Medicare changes.®

Sun Hedlthcare, Inc., which operates 26 of the bankrupt homesin Texas, IHS with 66 bankrupt facilities,
TexasHedth Enterprises, Inc., with 56 homesin bankruptcy and Vencor, Inc., with four bankrupt facilities
in Texas, cdam Medicare rates and the reimbursement method are the primary causes of their financia
difficulties. Whether Medicare changes are primarily to blame for these companies problems can be
debated. But with amost al nursing homesin Texas certified to provide some SNF services, the Baanced
Budget Act changes are playing a sgnificant role in the nursing home financia crisis in Texas, where
Medicare funds have higtoricaly been used to compensate for chronicaly low Medicaid reimbursement
rates.

Increased Fraud and Over payment Detection in Medicare

The federal government’ sincreased vigilance in reducing overpayments in the Medicare program is cited
as afactor that has placed a strain on the financid condition of the nursing home industry.

The federd crackdown on Medicare waste began in 1993, when Congress became concerned with
skyrocketing Medicare expenditures and evidence of high rates of overpayment. The Office of the
Inspector Generd (OIG) of the U.S. Department of Health and Human Services began developing officia
“error-rate”’ estimates in Fiscal Year 1996 to track reductions in overpayments. Based on a statigtica
sample, the OIG estimated that improper Medicare benefits payments made during FY 99 totaled $13.5
billion, or 7.97 percent of the $169.5 hillion in processed fee-for-service payments reported by HCFA.
The FY 99 and the FY 98 overpayment estimates are not satisticaly different, but the FY 99 edimateis
sgnificantly less than the estimates of previousyears. The FY 99 estimate is $6.8 billion less than the FY
97 estimate of $20.3 billion, and $9.7 hillion less than the FY 96 estimate of $23.2 hillion, which
represented 14 percent of processed payments.
% The OIG atributes the reductions in
overpaymentsto HCFA’ svigilancein monitoring
the error rate and developing appropriate
corrective action plans. Hedth care providers
due diligence in complying with Medicare hilling
requirements is aso a recognized reason for the
reductions.

Without referring to a particular company, John T.
Bentivoglio, specia counsel for health-care fraud at the
Justice Department, as quoted in the Washington Post,
said that federal enforcement efforts have added a
financial strain to some nursing home chains and noted
that “a number of highflying nursing home chains
appear to have incorporated defrauding Medicare as

While the OIG isunable to differentiate between
inadvertent mistakes and outright fraud in
developing its estimates, it isclear that Medicare

part of their business strategy.”

Source: Hilzenrath, David S. Nursing Home Settles
Fraud Case. Washington Post, February 4, 2000.

patients in nurang homes are prime targets for
certain operators to fraudulently bill Medicare.
According to the U.S. Department of Jugtice, fraudulent billing and the subsequent crackdown are factors
inTexas. Vencor, Inc., isaccused of defrauding the government since 1992, in the amount of $1 billion.
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Due to Vencor's Chapter 11 bankruptcy status, it is unclear whether taxpayers will recover any of the
fraudulent payments, even if the Department of Justice prevails. The Department of Justice hasaso joined
one of severd whistle-blower suitsagainst Sun Hedlthcare, Inc., accusing the company of making fraudulent
clams. These two companies own 30 of the bankrupt homesin Texas.

As dtated previoudy, Texas nurang homes have higorically used Medicare revenues to compensate for
low Medicaid rates. Therefore, reductions in Medicare revenues can leave homes financidly vulnerable
because of the inadequacy of Medicaid as a revenue stream. Whether the over-billing in Texas was
intentiona or not, HCFA’ s cutting of nearly $9.7 billion in revenue to Medicare providers nationwide, over
the last three years, has clearly affected the nursing home industry. However, the committee has been
unable to determine conclusively what specific effect the overpayment reductions have had on the homes
incrigsin Texas.

Medicaid Reimbursement Rates

Both industry representatives and nursing home resident advocate groups point to low Medicaid ratesand
the rate methodology itsdf as underlying causes for much of the industry’s problems. The Fisca Year
2000 TexasMedicaid Nursing Facility ratespaid by the state rank 45th in the nation. The nationd average
isadally rate of $103.27 per resdent. Texas daily rateis $81 per resident, more than $20 per day less
than the nationd average.®®* Medicaid dollars congtitute 70 percent of Texasnursing homerevenues®' In
addition to being below the nationa average, the Texas Hedth Care Association (THCA), which
represents the mgority of thefor-profit homesin the state, claimsthat Texas daily rate underfunds nursing
home spending for residents by $6 per day, or more than $130 million per year.®

Critics of the low Medicaid rate have claimed for years that the methodology itself is inadequate. The
nursng home rate-setting methodology is based on two-year-old cost reports of resident care costs,
adminigrative and dietary expenses, and fixed capital expenses. Consequently, Sgnificant increasesin any
given year in nuraing home gtaffing costs and liability insurance premiums are not accounted for intherate
in a timely manner. Further,
appropriations  for nursing

Status of Texas Nursing Homes home Medicaid rates have
been made without the benefit
45th in the nation in reimbursement rates; of the cost reports, which in

46th in the nation in the number of nurse aides per nursing home; .
47th in the nation in the number of registered nurses per nursing home; the pest were not. submitted
Over 150 per cent turnover for direct care staff . and andlyzed until after the

legidative sesson. Therefore,
rates have been set based on
predictions of expenditures
that two-year-old cost reports would reflect. It should be noted that recent rule changes will provide
legidators, beginning in the 77th Session, with the cost report analysis prior to the gppropriations process.
Additiondly, the flat-rate system pays the same rate for dl nursng home resdents in each level of need
category, failing to account for regiond differencesin the cost of providing care. An urban nursng home

28



may have to offer much higher wages to attract adequate saff than arurd home. The uniform rate does
not provide for these differences.

In response to the limitations of the flat-rate system, the 76th Legidature directed DHS, by means of
Appropriations Rider 38, to provideincentivesfor nursing facilitiestoincreasedirect care saffing and direct
care wages and benefits through the development of a new reimbursement methodol ogy.

To implement the rider, the Health and Human Services Commission adopted rules establishing avoluntary
program through which nursng homes could obtain additiona funds for incressed saffing of registered
nurses, licensed vocationa nurses, medication aides, and certified nurse aides. Providers who choose to
participate in the enhancement program and receive additiond funds must demonstrate compliance with
the enhanced gaffing requirements. Those homes that choose not to participate will be limited to only
routine inflationary rate increases each year. The enhancement program made $48 million available to
nursing homes for the 2000-2001 biennium.*

For the Fiscal Year 2000 component of the program, over 900 homes, or approximately 88 percent of
Texas homes, applied for the enhanced rate. However, due to budget congraints, only about haf of the
enhanced funding requested by the 900 homes was awarded.*® The reimbursement enhancement system
isamovein theright direction, but more funding must be made availablein order to truly meet the demand
for increasad gaffing in nurang homes.

Effects on Staffing: The strong Texas economy has actudly had an adverse effect on nurang homes.
Low unemployment rates and increased wages for traditionally lower paying fields have made it more
difficult to adequately staff nursing homes. Not being dependent on state reimbursement ratesfor revenue,
competing employers in many other settings can offer a more competitive wage for much less stressful
work.  Nursng home operators find it increasingly difficult to recruit and retain enough qudity staff.
Qudity care in nurang homes is dependent on gtaff, and low reimbursement rates negetively affect the
daffing Stuation in many homes.

The consequences of these staffing problemsaresignificant. Accordingto THCA, turnover for direct care
staff exceeds 150 percent. Texasis46th in the nation in the number of nurse aides per nursing home and
47th in the number of registered nurses** While low Medicaid rateshave adirect effect ontheindustry’s
financid Stuation by keeping that revenue sourcelow, thelow ratesalso have an indirect effect. Asgaffing
remans inadequate and quadlity suffers, deficiencies occur and  increased regulatory and civil actions
become another potentia financia burden.

The State of Texas, through regulatory means, demands a high level of qudity from those who care for
elderly persons and provides for consequences when that high leve of qudity is not achieved. If high
standards are demanded, however, it isincumbent upon Texas to reimburse that care at acommensurate
levd. Low reimbursement rates, the care reimbursement methodology, and the need for greater funding
for the rate enhancement system are dl significant contributing factors to the current financid crigsin the
Texas nurang home indudtry.
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Liability Insurance Cost | ncreases

Affordability and availability of long-term care ligbility insurance for nursng homes has become a serious
problem in Texas. The nurang homeindustry is experiencing consderable premium increases a the same
time many insurershave departed Texas. According to Texas Department of Insurance (TDI) officids, the
problem is more serious in the for-profit segment of the industry.*?

Availability: At aFebruary 2000 hearing conducted by TDI, ratefilings submitted to TDI suggested that
only three insurance companies were writing
nursng home coverage through the admitted, or
licensed, market a that time, compared with | Surplus I nsurance Market

eight in November 1996.* It is now known | Surplus market insurers are allowed to do business in
that fewer companies are writing coverage in T<.e><.as, but are not Iicensed by the state and, .asi de from
e lcers marke.  This lack of liersd | TVTH SOventy eturencrts e ot abiet 1o
insurers suggests that muchof thenursnghome | obtain coverage in the licensed market can purchase
industry is purchasing ligbility coveragefromthe | coverage from the surplus market.

surplus market, while some homes are opting
to forego coverage atogether. While Texas
nursing homes may not be seeing an“availability criss” as some coverageis available, the problem isthat
coverage isprimarily availablethrough the surplusmarket. The surplusmarket’ slack of protectionsshould
the insurer become insolvent, coupled with higher than average rates, may not offer afavorable option for
the insured.

Affordability: Since the mgority of the nurang home industry is purchasing coverage from insurance
companies that do not have to submit their ratesto TDI, reliable data. on premium rate increases industry-
wideisdifficult to obtain. For-profit nurang homes, which include over 80 percent of the Stat€' s nursing
homes, can not purchase from the rate-regulated insurance market.** As stated earlier, many for-profit
homes are purchas ng coverage from the surplus market, making it even more difficult to obtain rliablerate
information. Non-profit homes, the only segment of the industry that may purchase from the regulated
insurance market, account for only about 18 percent of Texas homes. However, many of the non-profits
a0 purchase coverage from the unregulated surplus market. Therefore, only about five to ten percent of
the Texas nursang home market purchases coverage from theregulated market which, since subject torate
controls, must submit ratesto TDI.*

THCA conducted its own limited survey of its membership. The association’s survey of about a quarter
of the number of beds in Texas showed that premiums had increased between 1998 and 1999 from about
$650 per bed, per year, to over $1,800 abed. THCA indicated that some homes have been faced with
premiums of $2,800 or more per bed, with some homes experiencing increases in quoted premiums ten
times higher than in previous years*® THCA daims the industry-wide impact of liahility insurance cost
increases could be over $100 million dollars for the year 2000.4” These costs are reimbursable, but the
reimbursement method, which does not account for such costsfor nearly two years, providesno immediate
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reief. Committee saff sressthat this survey was conducted by THCA and no vaidation of methodology
has been conducted.

TDI ProvidesRelief: OnFebruary 1, 2000, TDI Commissioner Jose Montemayor approved aTDI staff
proposal seeking to ease the growing liability insurance crisis for non-profit homes. The commissoner’s
approva dlowed non-profit nurang homesto purchase liability coverage from the TexasMedica Liability
Insurance Underwriting Association
(commonly referred to as the “joint

In 1.975,-the.6.4tr.\ Texas Legléaturfe?stabllmedtheJUA to prgwde underwriting association” or JUA), a
medical liability insurance to physicians and health care providers .

who could not find coverage in the voluntary licensed insurance stateucr.eated insurer of |8§t resort.
market. The JUA ismadeup of all insurersauthorizedtowrite,and | According to TDI daff, while there

engaged in writing, automobile and other liability insurance in appears to beamore serious problem

Texas, and is governed by a board of nine directors representing of afordeble and available liability

member insurers, physicians, hospitals and the public. Currently . .
insurance coverage for the for-profit

there are approximately 500 members.

segment of the industry, for-profit
Sour.ce: Hamilton, Marilyn. Texas Department of Insurance. Oral homes are currently not digible to
Sy apply for coverage through the JUA.
The &bility to purchase from the JUA
addresses  availability concerns,
providing a guaranteed insurer of last resort. However, JUA coverage will not necessarily provide any
affordability rdief for nurang homes. At the time this report went to print, the JUA and TDI were in the
process of developing rates for the non-profit nursng home industry.

Within parameters set forth in Texas Satute, the commissioner of insurance hasthe discretion to determine
whether coverageisreasonably availableto specific, eigible providersand whether these providers should
receive coverage fromthe JUA. 1n 1977, the JUA board of directorsexpanded digibility toinclude non-
profit nurang homes. However, by 1982, it was determined that an adequate market of nursing home
lidbility underwriters was reasonably avallable to non-profit nurang homes, and JUA digibility was
rescinded. Sincethat time, non-profit nursaing homes have not been digible for coverage through the JUA,
athough they continued to be listed in statute as anindustry that could be granted digibility.*® Again, for-
profit nurang homes are not statutorily eigible for coverage under the JUA, nor can they purchase from
the medical mdpractice insurance market that isregulated by TDI. Eligibility to purchase JUA coverage
for for-profit nurang homeswould require
legidétive action.

Purchasing and Risk Retention Groups

Industry Solutions. Both mgor nursang A ourchas < defined o
: _— purchasing groupisdefined asany group whose purposes
home industry  associations,  THCA, includethe purchase of liability insuranceon agroup basis,

representing primarily the for-profits, and | and whose members, business or activities are similar or
the Texas Asociation for Homes and | related with respect to the nature of their liability.

Services for the Aging (TAHSA),
representing the non-profits, arein various
gtages of exploring the crestion of shared-

A risk-retention group is aliability insurance company that
isowned by its members.
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risk purchasing groups. TAHSA has officialy formed arisk-retention group.*®* THCA isstill conducting
research and consdering this option, but the capitdization requirements are so subgtantid that the
association has not taken any action at this time>® The formation of thistype of purchasing arrangement
is commonly explored when any particular group is experiencing an availability and/or affordability criss
regarding insurance coverage. One advantage to this approach is that, in theory, it promotes aggressive
“sdf-policing” of the group in question.

Questions About the Liability Insurancelssue: In order to accurately assessthe extent of theliability
insurance crisis and respond with responsible solutions, policymakers need more information. As stated
ealier, rdiable data on premium increases and the closed clam experience of the insurance companies
writing coverage for nursing homes is not readily available. However, as aresult of a TDI survey of
insurance companies writing this kind of coverage, data that may help with the assessment of the liability
crigs has been obtained from TDI. At the time this report went to print, the committee was having an
andysis performed that may provide answersto many of the questions raised in this section of the report.

Based on research and testimony to the committes, it isclear that the nuraing home industry isexperiencing
sgnificant premium increases. Since the companies writing coverage for nursang homes are not required
to “judtify” ther ratesto TDI, it isunknown whether the premium increases arejudtified based ontheclams
experience for the entire nursing home indudry. If theraesarejudtified intermsof overdl industry clams
experience, is it because of one or two extraordinarily large claims that skew the average for the entire
industry? Further, even if the rates are judtified based on overal dams experience for the entireindustry,
it is not known if the rates are judtified on ahome by home basis. Testimony received by the committee
suggests that for the mgority of
“good” homes, that is, homes with

Questions to be Answered no judgments againgt them and a
Aretheincreased ratesjustified in terms of closed claimsexperience? |  clean operating history, unjustified
Arg one or two extraordinarily large claims driving up those closed premium increases are occurting.
claimsfigures?

Aretheincreased rates justified on a home-by-home basis?
What are the causes behind all the closed claims? While the insurance industry may

be treating al homes the same,
regardless of individud operating
higory, there is cetanly a
precedent for determining rates based on an individual home's “experience.” The system for auto
insurance, and many other lines of commercid ligbility coverage, utilizes an “experience raing” sysem to
edablish tiered rates. The use of thistype of system is not required for any insurer writing coverage for
nursing homes.

Further, when the nursing homeindustry and theinsuranceindustry testify about theincreased closed claims
experience for the nurang home indudry, it is unknown what the cause is behind the daims.  Often, the
dams arediscussed in the context of civil judgments, but claims do not necessarily haveto result from civil
judgments. Closed claims can include fraud claims by the government, which is anissuewith someof the
larger chains nationwide. Knowing what isdriving dl the daimsis key to determining what solutions may
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oply.

In summary, more information is needed to appropriately address the ligbility insurance issue and the
committee may obtain such information prior to the sesson. If assstance is needed in getting additional
information, there are recommendationsrelated to thisissuelater in thereport. Neverthel ess, even without
the data that will help policymakers better assess the situation and respond accordingly, it is clear to the
committeethat increased liability insurance premiumsare one of the significant factorsinthe current financid
criss.

I ncreased State Regulatory Action and Civil Litigation

The committee heard a Sgnificant amount of testimony about therole of civil litigationin the current nuraing
homefinancid crisis. To alesser extent, the role of increased state regulatory fines has aso been cited as
acontributing factor. The role of litigation has been discussed both as a source of direct costs to nurang
home companies and as the influencing factor behind the liability insurance criss. As with the liability
insuranceissue, the lack of readily available and objective sources of information makes an analyss of this
subject, and the development of solutions, difficult.

Nursing home industry representatives testified to the committee that incressesin civil monetary pendlties,
whichare pursued by the Office of the Attorney Generd (OAG), and adminigrativefineslevied by the sate
that have emerged since the passage of SB 190, 75th Session, are direct contributing factors to nursing
homes filing for Chapter 11 bankruptcy protection.®® There is data to assess the direct effect Sate
regulatory fines againgt nursing home chains have had on the financid crisis in Texas (see chart %2 =3).
Agan, there are currently four
maor companies representing
the mgority of homes operating
under Chapter 11 bankruptcyin

NURSING HOME BANKRUPTCIES

Short Maximu Administr_ativ Texas. Th%/ indude Mariner
Company Term m OAG e Penalties Total
Debt Claims | Outstanding* Penalties Post-Acute  Network, Inc.,
Texas $40 $19 $559,550 $19,559,550 Integrated Hedlth Sel'\/.ICGS, Inc.,
Health million million Texas Hedlth Enterprises, Inc.,
Enterprises (ugs;ﬁ:ﬂ)ed and Sun Hedlthcare Group, Inc.
S
The chat shows tha DHS
illion .. . .
OAG avil pendties with the
illi .
Services against Texas Health

Enterprises, make up a very
grdl fraction of the total  short
term debt of each nursang home

company.
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The nurang home industry dso tedtified thet
judgments levied againg nursng homes as a
result of civil litigation have imposed a direct
finandd burden on nursng home chans
exacerbating the financia criss. It has been
difficult to obtain dataon civil losses of thechains
in finandd turmoail.

A February Audin American - Statesman
article about theincreasein civil judgment daims
stated that, “In 1997, Texas nursang homes paid
86 dams worth $10.4 million. Two yearslater,

Several largeverdictshavemadeheadlines, and nursing
home and insurance industry representatives testified
about various large verdicts. The Auld case from Fort
Worth is one such case. The jury awarded the estate
$2.37 million in actua damages and $90 million in
punitive damages for thewrongful death of aresident of
a Horizon/lCMS Healthcare facility. This significant
award received much attention. However, thetrial judge,
based on statutory caps, reduced the actual damagesto
$1.5 million and the punitive damages to $9.48 million.
No money has been paid out in the case.

Source: Auld, Lexa. Oral Testimony to the House
Committee on Human Services. May 2000.

92 clams were filed, costing a totd of $26.1
million.”>* Thosefigures raise certain questions.
If only sx more claims were paid during 1998,
did one or two claims, perhaps in response to some egregious mistake ending in tragedy, increase the
number precipitoudy? Or did the amount of dl clamsincrease dightly, spreading the nearly $16 million
in increased cogts evenly among the 92 daims? What isknown isthat the average amount of aclam paid
in Texasis $230,000 compared to a nationa average of $47,900.

While more data on the dollar amounts of civil judgments imposed on troubled nurang homesin Texasis
needed, it gppearsthat alitigious environment has contributed to financid burdens on some Texas nursaing
homes. However, it also gppearsthat thefinancid burden of civil judgments actudly paid by nursing home
chains has not been amgjor factor in the bankruptciesin Texas. Three of the large chains in bankruptcy
have between $1 billion and nearly $4 billionin short-term debt each. Paid civil judgment awards appear
to beaminor part of that debt. A representative of Mariner Post-Acute Network, Inc., testified to the
committee thet Mariner, with gpproximately $1.7 billion in short-term debt, had no mgor civil judgments
againg the company.® Mariner has 101 bankrupt homesin Texas.

While fines levied by the state and civil tort awards may not be direct contributing factorsin nursng home
filings for bankruptcy protection, fines gppear to be a mgor catayst in another key area related to the
financid status of nurang homes: the liability insurance criss. Whether judgments are summarily reduced
or not, the insurance industry takes note of the headlines. As previoudy reported, there has been no
definitive evidence presented to the committee to prove that significant rate increases are justified by
insurance company losses. However, to befair, it does appear that closed claims experienceisincreasing
in severity and frequency in Texas. It is aso true that insurance companies, both as a wise business
practice and, to some extent, arequirement of law, must keep enough reserves on hand to cover potentia
losses, even if ajudgment is never actudly paid. Premium cogts are driven by the need to build reserves.
Therefore, the need to raise premiums for some Texas nursing homes, to some degree, may be justified.
Whether the magnitude of the premium increases is judtified has yet to be determined.
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Insummary, it gppearsthat the heightened litigious environment surrounding nursing homesisplaying arole
inthefinandd crigs. Determining the reasons for the existence of this environment, the extent and nature
of its effects on the crisis, and appropriate policy solutions represent complex issues subject to debate.

Other Influencing Factors

Other contributing causes of the financid crisis
inthe nurang homeindustry indudefluctuations
in stock  prices, high and escelating lease Nursing Home Stock Price Decr eases
payments, the assigted living industry’s pulling
away private pay resdents, low censuses, and
the weight of upper management in nursng
home chains. With regard to large publically | | Vencor $0.19 -99%
traded nursing home chains, fluctuating stock & (s s e $0.34 -98%
prices have played a role in the current crisis
(seechart®®). Of the bankrupt homesin Texas,
Vencor, Sun Hedlthcare, Mariner Post-Acute, Mariner Post-Acute | $0.56 -96%
and Integrated Hedlth Servicesared| publicaly
traded.> Prior to the Balanced Budget Act of
1997, nursing home chains redized the nearly unlimited potentia revenue source that ancillary Medicare
sarvices represented.  Chains that seized the opportunity by rapidly expanding their infrastructure to
provide more ancillary services were rewarded on the sock market. Such expansons often meant taking
on significant debt, which analysts deemed to be a manageable risk because of the sgnificant revenue
streamfrom those services and theinflux of capital from stock market investors. Those homesthat did not
exploit Medicare' s rembursement system were, in effect, punished by investors. It appears that Wall
Street analysts and investors encouraged the aggressive expansion that, after the Balanced Budget Act,
eventualy damaged much of theindustry. Further, asthe same nursing home chainsthat were oncefavored
on the stock market began to struggle, investors began to pull their support, causing stock prices to
plummet.

Company Stock Price | % Decline
as6/22/99 | from 6/22/97

Integrated Health $3.31 -78%

Ancther factor in some of the bankruptciesin Texasis high and escalating lease arangements. Again, in
light of the potentia revenue that Medicare ancillary services could generate, some homes agreed to costly
and escdating leases in order to acquire more nursaing home beds. Such arrangements seemed financiadly
sound because of the money that could be generated from the additiona nursing home beds. Some
landlords have been known to receive between 11 and 28 percent of overal operator revenues, a times
requiring the operator to pay for insurance, maintenance, and taxes on the leased property.>® TexasHedth
Enterprises, Inc., cited some of the lease arrangements for its nursing homes as one of the mgjor reasons
for its bankruptcy.

Thereisreason to believe that competition from the assisted living industry for private-pay residents has
also placed a financia strain on nursing homes. Various articles and studies have pointed to this as a
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contributing factor in the current nursing home crisis®® The Wall Street Journal cited Vencor Inc.’s
financid troubles as partly “the result of increased use of asssted-living.”®® Further, between 1995 and
2000, asssted living occupancy rates increased 210 percent, while nursing home occupancy decreased
about 5 percent over the same period.®! The lossof private-pay residents can be especialy burdensome,
as the nursing home industry has higoricdly used private-pay residents to compensate for low Medicaid
rates.

The underlying factor in many of Texas Hedlth Enterprises, Inc.’s (THE) problems wasiits extremey low
census. At the time of bankruptcy, THE had a statewide occupancy rate of 60.6 percent, with some
fadllities having occupancy rates as low as 40 percent. It is difficult to remain solvent with such low
occupancy rates.®? It gopears that THE overexpanded because the company believed there would be a
ggnificant influx of ederly personsto fill itsbeds. For THE, that influx never materidized.

The weight of upper-management in somenursing

home chains, specifically executlvgcompensau_on, chief executive and founder of Integrated Health

a.isoappegrs.to haVEbeen afxtor 'nspmeCha ns Services, Inc. (IHS), made over $14 million in

finandid difficulties. AccordingtoBusiness\Week, | compensation in 1997, the same year his company’s

Robert N. Elkins, former chief executive and | stock dropped 78 percent.

founder of Integrated Hedlth Services, Inc. (IHS), N, S
AN P Source: Sparks, Debra (2000). “ On the Sick List.”

made over $14 mllllon in cczmpen%tlon in 1997, Business Week, July 5.

the same year his company’s stock dropped 78 | =

percent. Elkins adso received corporate loans

from IHS to buy stock, which he does not have to pay back if he stays for five years. He dso has a

retirement trust to which the company must make*irrevocable’ payments. By 2001, thetrust will beva ued

a $23.9 million.%® 1HS has 66 bankrupt homesin Texas.

Accordi ng to Business Week, Robert N. Elkins, former

State Policies and Resour ces for Dealing with the Crisis

Through DHS, the Office of the Attorney Genera, state court gppointed trustees, and the Nursing and
Convaescent Home Trust Fund, the state has significant resources to dedl with the nursing home criss.
Over time, the officids charged with monitoring and responding to financidly troubled nurang homes are
becoming more adept.

The Department of Human Services process begins once the agency receives information of financia
ingtability of afacility, or one or morefacilities, inachain. DHS may obtain thisinformation from itssurvey
process, resident family members' concernsthat suggest ingtability, or other outside sources. Upon receipt
of thisinformation, DHS conducts an investigation to determine if there is sufficient information to indicate
financd indability. DHS aso surveys the potentidly affected regions for additiona information to
determine sufficient evidence of a pattern of problems across the regions. SB 1292, 76th Session, dlows
DHS to invetigate the financid soundness of alicensed nursing home by providing the agency with access
to al of the home's financid records. SB 1292 aso alows for crimina prosecution of a person who
knowingly provides fase information to DHS.
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In other ingtances, the nursing home operator may contact DHS directly to inform the agency of financia
problems. SB 1292 requires nursng homes to notify DHS of a sgnificant change in the ingtitution’s
financid condition that could adversdly affect the ddlivery of essentia servicestoresdents, incudingnurang
sarvices, dietary services or utilities.

Once financid ingtability is confirmed, a strict monitoring processis begun. Regiond daff are assgned to
conduct unannounced monitoring visits to each affected facility and complete a monitoring report that
includes information about the availability of food, medicine and other supplies. Staff aso gather
information about vendor payments, payment of utilities, payroll status and other financid respongbilities.

Frequent follow-up monitoring occurs, often by telephone, depending on the rapport between the fadility
adminigration and DHS. In the monitoring process, focus is placed on tracking the effect of the financia
problem on the home' sresidents. DHS makes weekly reports to HCFA on the status of the financialy
troubled operators and weekly conference callsto other states in the HCFA region to share information
about financialy troubled operators.

Once a home enters bankruptcy, the Office of the Attorney Genera brings considerable resources and
expertise to bear on the stuation. The OAG Bankruptcy and Collections Divison, in consultation with
DHS and OAG Elder Law Divison attorneys, representsthe state to protect it from losses associated with
the bankruptcy. During the bankruptcy, DHS regiona staff continueto closely monitor the affected homes
to ensure the bankruptcy does not adversely impact resdent care. The state a so works to process any
change of ownership as quickly as possible to expedite areturn to stability for the resdents.

If conditions appear to be degenerating, DHS
T rustees typically have extensive background in

workswith the nurang homeindustry to develop
a contingency plan for the state to take over
operations and relocate the resdents. Often, a
detaled trandfer plan for each potentidly
affected resdent is developed long before a
home is taken over.

When ahome or achain of homesistaken over,
a trustee is gppointed to oversee the facility
operations. Often, because DHS has
determined there is an immediate threet to the
hedlthand safety of residents, DHS requeststhat
the OAG bring an action on behdf of the Sate
for aninvoluntary court appointment of atrustee.
A trusteeship issSmilar to areceivership, except
that the purpose of the trustee is to protect the
hedth and safety of residents, not to protect the

medical facility administration. DHS recommends
individuals holding a current Texas nursing facility
administrator's license and who have completed
specialized trustee training.  Trustees are paid
reasonabl e fees as determined by the court. Thesefees,
plus any operating expenses not covered by the home's
revenue, are paid from the Nursing and Convalescent
Home Trust Fund. The licensee is responsible for
reimbursing the state for amounts distributed from the
fund. Thankstothework of the OAG, the state, through
bankruptcy proceedings, has recovered all of the
approximately $2.1 million in state funds expended
during the Sensitive Care, Inc., crisis. Those funds
represent the $915,000 advanced from thetrust fund and
the approximately $1.1 million in additional emergency
Medicaid funds appropriated by the Legislature.

Source: Attorney General John Cornyn. Sensitive
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assets of the home. In most cases, the court orders the trustee to assume the operation of the facility and
to report to the court on itsstatus. Statutes give the trustee authority to move any or al resdentsfor hedlth
and safety reasons, and to close the facility.

The Nursing and Conval escent Home Trust Fund, Chapter 242, Health and Safety Code, actsasasource
of emergency funds should the state be forced to take over the operation of anursing homeor nursaing home
chain when resident hedlth and safety is endangered. Prior to the 76th Session, DHS could collect fees
from nursing facilities to deposit in the Nursing and Convalescent Home Trust Fund, but  the fund was
capped at $500,000. Any accumulated money over $500,000 was swept into generd revenue at the end
of thefisca year. Thefinancial demandsof the state “takeover” of 13 nursing homesin the Senstive Care,
Inc., case shed light on the inadequacies of the trust fund as originaly established, when DHS had to seek
additiona gppropriations to cover the costs associated with placing trustees in the 13 homes.

In response, HB 2909, 76th Session, strengthened the fund by raising the cap from $500,000 to $10
million. HB 2909 dso authorized DHS to charge and collect an annud feg, if necessary, to ensurethat the
amount in the Nursng and Convaescent Home Trust Fund is sufficient to cover trustee costs. This
legidation did not require DHS to immediately collect $10 million from the nursng homes. Rather, DHS
isassessing areasonablefeethat will increasethefund over afive-year period. Currently, thefund balance
is$2.4 million.

To further address financia accountability, the concept of requiring nursaing homes to be bonded was
proposed through SB 1198. This legidation met opposition and the authors agreed that if HB 2909
passed, which increased fees charged to the homes, the “surety bill” would be unnecessary as well as
unduly burdensome to nuraing homes. Also, SB 1292, which originaly proposed to require homes to
submit audited financid reportsto DHS, was modified when it was determined that this requirement would
be even more costly than the surety bond requirement.

| mpact on Residents

The foremost concern of this committee and the primary reason for this charge is the hedlth and safety of
Texasnurang homeresdents. A financid crigsinany nursing home canincrease the potentid for harmand
trauma for the res dents who rely on the care provided by that home. While the potentia for resident harm
would seem high in the midst of such acrigs, the actud harm to resdents thus far has been minimal. This
minimized effect onresidents can be attributed to the attention and efforts of both the state and the nursing
home operators.

When a home files for Chapter 11 bankruptcy protection, the residents are not immediately in any more
jeopardy. In fact, the relief provided by Chapter 11 status and the infusion of more investors financia
resources can often improve conditionsin the home. If and when the Chapter 11 bankruptcy evolvesinto
a Chapter 7 bankruptcy, the Stuation may become moretenuousfor residents. However, inthefew cases
of Chapter 7 bankruptcy in Texas, changes of ownership occurred for nearly al the homes and residents
experienced no rlated physical harm.®
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In some bankruptcy cases, if an appropriate
buyer for the homeis not found, the state must
eventudly close the home and transfer the
resdents. This occurred with the closing of
three of the Sensitive Care, Inc., homes. Even
with the most well-planned and executed
transfers, thepotentid for resdent harm exists.
“Trander traumd’ refersto the negative effects
that the moving of resdents inevitably has,
often in the form of physica and menta harm.

Even under the best circumstances, it is not uncommon for some residents in any transferred group to
experience transfer trauma. However, resident transfers have been necessary in a limited number of
bankruptcies and, with the exception of some anxiety as resdents learn of the nurang home' s ingtability,
negative impacts on resdents have been minimal. According to DHS, no known deeths have occurred

as areault of the financid criss.

Nevertheless, the state continues to dosdy monitor the struggling nursing home chains. As financid
conditions worsen for a particular home, the state actively plansfor the protection and possible transfer of
the resdents. While conditions gppear to be rdatively stable at this point, the Sate is acting wisely and
responsibly inits preparationsto ensure the health and safety of resdentsif conditionsin any nursing homes

should change.

I mpacts on Residents

In the Sensitive Care, Inc., case three of the 13 homes
were closed and residents were transferred to nearby
homes. According to the Department of Human
Services, of those residents transferred, there were no
reports of related deaths or negative physical outcomes.

Source: Texas Department of Human Services.
Personal Communication. September 2000.
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Recommendations
1. Recommend that the L egidatureincrease basereimbursement ratesfor nursing homecare.

Low reimbursement rates are a Sgnificant contributing factor to the current financid crisis in the Texas
nurang home industry. Texas remains 45th in the nation in Medicaid funding for nursing home care. The
Legidature should ensurethat the base rate adequately reflectsthe costs of providing qudity careand takes
into account inflationary increases. If ahigh standard of care for resdents is demanded, it is incumbent
upon Texas to reimburse care at a commensurate level. At this time, the committee is not endorsing a
specific gppropriations amount, but believesincreased funding for nurang home rates is an important part
of the solution to this criss.

2. Recommend that the Legidatureincrease funding for additional rate enhancement through
a funding methodology that provides incentives for increased direct care staffing (Rider 38).

Under Rider 38, passed in the 76th Session, nursing homes can receive an enhanced ratein addition to the
base rate, if the home achieves a certain staff-to-resdent ratio and directs the enhanced funding soldly to
direct care spending. Due to the amount of money dedicated to the program, only about half of the homes
that have elected to participate will be able to do so. The reimbursement enhancement system isamove
intheright direction, but more funding must be directed through the methodology in order to truly improve
the gaffing in nurang homes. Again, the committee is not endorsing a specific gppropriation.

3. Recommend that the Legidature direct HHSC and DHS to review the base reimbur sement
methodology for nursing home car e to identify legitimate costs that may not bereflected in the
rate.

Critics of the Medicad rate have clamed for years that the methodology itsdlf is inadequate. There may
be legitimate cogts of doing business that are judtifiably reimbursable, but are not captured by the current
methodology. A review of the dlowable costs captured by the methodology is prudent and may identify
some of the legitimate cogts that are not captured. The review should aso explore possible methods to
identify and address sudden cost increases, such asliability insurance increases, that the state may want to
account for sooner than the current process allows.

4. Recommend that the L egidaturedirect HHSC and DHSto evaluate the effectiveness of the
new Medicaid nursing home rate methodology to provide incentives for increased direct care
staffing (Rider 38), and consider the addition of incentives for increased dietary and other
spending to improve quality of care and quality of life for residents.

The move to fund additiond rate increases through a methodology that provides incentives for increased
direct care spending isapostive policy shift. A periodic evauation of the effectiveness of the methodology
would identify beneficid changes that could further enhance the state’ s reimbursement system.
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5. Recommend that the Legidature direct HHSC and DHS to conduct a new time
study/recalculation of the Texas Index for Level of Effort (TILE) or other case-mix system to
better account for varying resource needs of nursing home residents, especially those with
dementia.

The current TILE reimbursement system was developed from a 15-year-old time study and does not
accurately reflect thetrueresource needs of nursing homeres dents. For example, personswith Alzheimer’s
or related dementia demand extensive aff time, yet facilities generaly receive the lowest rembursement
rate for such patients.

6. Recommend that the L egidature explore increasng nursing home reimbur sement rates by
enacting a“ quality assurancefee’” on thegrossrevenueof nursinghomesto draw down matching
federal Medicaid funds.

Oklahoma recently passed a measure intended to bring in nearly $100 million to increase nurang home
rates. A sSx percent fee on the gross revenue of every nursing home operating in the state would be
collected and then used to draw down federal Medicaid dollars a a federd-state match rate of
approximately 60 to 40 percent. The collected funds, combined with the federal match, would bereturned
to the nurang homes in the reimbursement rate, resulting in a sgnificant net increese. Prdliminary
projections show that this gpproach could bring $225 to $250 million to Texas to enhance the
reimbursement rates.

7. Recommend that the Texas Depar tment of Insurance(TDI) conduct adatacall tocollect more
information about the nature of theliability insurance criss.

As noted in this report, there are many unanswered questions regarding the ligbility insurance criss.
Because many of the companies that are currently writing coverage are from the surplus market, data that
would answer those questions is not reedily available. A recent data call by TDI may be adequate to
answer several important questions. However, if that data call is inadequate, the data needed to answer
many remaining questions and help policymakers better assess the situation should be pursued.

8. Recommend that the Legidature amend state law to allow for-profit nursing homes to
pur chase cover age through the Joint Underwriting Association (JUA).

Escaating ligbility insurance cogts are making it difficult for nurang homesto find coverage. The number
of underwriters for nursang home ligbility insurance has decreased over the past two years. Current law
prohibits for-profit nursing homes from joining the JUA to purchase liahility insurance. This change would
ensure the avalability of liability insurance.

9. Recommend that the Legidaturerequirethe JUA to utilize an “experience rating” process
to determine a system of tiered ratesfor nursing homes.
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Intoday’ sliability insurance market, homes with good operating histories are forced to pay high premiums
despitethair higtory. “Experienceraing” iscommoninmany linesof commercid liability insurance, dlowing
for varying premiums depending on the insured’s conduct and history. Requiring the JUA to utilize an
“experience rating” system could provide some cost relief for homes with good operating histories.
Successful use of an “experience rating” system within the JUA could be a mode to help bring the
insurance industry as awhole back into the market. At thetimethisreport went to print, TDI and the JUA
leadership were discussing the possible use of such a system to develop tiered rates in the context of
coverage for non-profit homes.

10. Recommend that DHSestablish atemporary licensefor prospectivenursinghomeoperators
going through the change of owner ship process.

Currently, new operators who agree to take over a troubled facility face the challenge of addressing
numerous deficiencies from the previous operator prior to resumption of Medicaid reimbursement
payments. The proposed temporary license from DHSwould restorethe flow of Medicaid reimbursement
while providing the new owner more time to fix prior deficiencies. Such alicensewould makeit easer to
find good owners to take over troubled homes, thus avoiding the need for the Sate to appoint trustees or
close the homes.

11. Recommend that the Legidature increase funding for DHS audit staff to investigate the
financial viability of nursing facilities.

Asdiscussed in this report, the financid ingability of nursing homes generatesasignificant amount of work
for DHS to ensure the protection of residents. Current statutes provide sufficient authority for DHS to
investigate and monitor the financia status of homes, but the large number of homes in financid crisis
requires expanded audit capacity. The committee supports DHS' exceptiond item in its Legidative
Appropriations Request for the 2002-2003 biennium for this purpose.

12. Recommend that DHS increase the use of the “Amelioration of Violation” provision of
Chapter 242 and provide DHS with new guidelinesfor appropriate use.

The*Amdioration of Violaion” provison in Chapter 242 provides that, in lieu of ordering payment of an
adminigrative pendty under Section 242.069, DHS may require a home to use, under the supervision of
DHS, any portion of the pendty to amdiorate theviolation or toimprove services, other than administrative
sarvices, in the indtitution affected by the violation. To date, the provision has rardly been used. In light
of the current financid crigs, the committee is sengtive to imposing undue financia burdens on nurang
homes. Whileadminigtrative pendtiesare animportant component of theregulatory systemn, the committee
believes there are instances when it is prudent to alow the penalties to be reinvested in resdent care.

13. Recommend that the L egidatureenact noreformsthat would diminish any aspect of SB 190,
75th Session.
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SB 190, 75th Session, provided asolid regulatory structure that protects residents of nurang homes. The
rulesimplementing the mgor provisons of SB 190 represented asignificant shift in theregul atory structure
statewide and did not go into effect until March 1998. Enacting changesto the regulatory system set forth
in SB 190, before the long-term results of the reforms can beredlized and eva uated, would be premature
and imprudent.

Discussion of “ I nsurance Reform” Recommendations

I naddition to recommendations elght and nine above, the committee explored options a) requiring liability
coverage for for-profit nursng homesto be rate-regulated by the Texas Department of Insurance, and b)
requiring underwritersto use an “experiencerating” system for nursing homes, tied to surchargesfor “bad”
homes and credits for “good” homes.

Liabilityinsurancethat the for-profit nursing homeindustry currently purchasesisnot rate-regulated by TDI

and, therefore, TDI has limited information on this market. Consequently, it is difficult to know if the
insurance indudtry is being fair and passing aong judtifiable premium increases. Requiring the product to
be rate-regulated would alow the state to assess the rate increases experienced by the nursing home
industry. Further, in the current liability insurance market, homes with good operating histories are forced
to pay high premiums despite their history. “Experiencerating” is common in many lines of commerciad
lidbility insurance, dlowing for varying premiums depending on the insured's history. The use of such a
system could begin to address affordability for a significant number of nursing homes.

The committee would like to see the benefits of these recommendetions redlized.  Unfortunately, the
nursng home indugtry is experiencing problems of availability aswell ascost, and mandating such achange
would likely drive the remaining few licensed insurance companies writing coverage out of Texas. The
remaining underwriters are in the surplus market and the state has no red jurisdiction over their rates. It
appears more prudent to model such an approach to rate setting in the Joint Underwriting Associgtion to
determine whether insurance companies can have success with atiered rate system for nursaing homes.
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CHARGE 3. Assessthe state' sresponsibilitiesand policiesregarding supportsfor individuals
with disabilitiesin community-based settings.

I ntroduction

Over the past two decades, Texas and the nation have seen an ideologica shift towards serving people
with disgbilities in the community rather than in indtitutions.  Persons with disabilities, disability advocacy
groups and Sate officia s have worked to increase the numbers of peoplewith disabilitieswho arerecaiving
sarvicesin the community. Texas withessed a population decline within inditutional settings as aresult of
thiseffort. While this decline resulted in an increase in persons receiving community-based services, the
state, like many other sates, has been unable to accommodate the growing demand for community-based
services.

There are currently 62,200 individuals on waiting listsfor community-based servicesin Texas. Thereare
no waiting listsfor indtitutional care® Despite some progress, thestate’ sresponsibility to serve peoplewith
disgbilities in the community remains a contentious issue due to the continued demand for care and the
growing preference that care be ddivered in the least-redtrictive setting.

On June 22, 1999, the U.S. Supreme Court )
addressed the debate over appropriate care Specifically, we confront the question whether the
for people with disabilities. In L.C. and E.W. proscription of discrimination may require placement of
. persons with mental disabilitiesin community settings
v. Olmstead, the Cour.t ruled that’. In mosi rather than in institutions. The answer, we hold, is a
cases, states must provide community-based | qualified yes.”
servicesfor peoplewith dissbilitiesif trestment
professionas determinethat thisis appropriate | - Justice Ginsburg ar_mounci ng the judgment of the
and the individuds do not object to such [ - Supreme Courtinthe Olmstead case.

placement.

On September 28, 1999, in response to the ruling, Governor George W. Bush issued Executive Order
GWB 99-2, affirming that “...the State of Texas is committed to providing community-based dternatives
for people with disabilities and recognizes that such services advancethe best interests of dl Texans” The
order directed the Texas Hedlth and Human Services Commission (HHSC) to conduct “acomprehensive
review of al services and support systems available to people with disabilitiesin Texas” and to “examine
theseissuesin light of the recent United States Supreme Court decision in Olmstead.”®

To fadilitate legidative oversght of the state's activities reldive to the Olmstead ruling, Speaker Laney
charged the House Committee on Human Services to assess the state's responshilities and policies
regarding supports for individuals with disabilities in community-based settings.
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Background on Long-
Term Care Trendsand
Community-Based
Services

In the early part of the twentieth
century, people with disabilities
were ether cared for by ther
familieswith very little support from
the state or they received services
in large public inditutions. In the
1960's, theadarming conditionsand
sub-standard care that residents
recaived in these indtitutions were
exposed. An increasingly voca
advocacy community and a series
of class action lawsuits were
primarily respongblefor highlighting
these egregious conditions, which
fostered anationwide debate about
the government’s respongibility to
carefor peoplewith disabilitiesand
the sdting in which cae is
provided.

The debate that ensued
represented a shift to the idea of
de-inditutiondization of people
withdisabilitieswho areabletolive
in the community. While the
disability community fought for the
devdopment of a more flexible
savice deivery system, the
lawsuits of the 1960's resulted in
mandates that states improve the
conditions in these inditutions
Expanding community-based
options was not addressed.

In 1974, aclass action lawsuit, Lelsz v. Kavanagh, was filed against
the Texas Department of Mental Health and Mental Retardation
(MHMR) in federal district court. The petition sought relief, not in
the form of monetary damages, but in instituting changes to correct
chronic abuse and neglect, inadequate training, inappropriate
institutionalization, and failure to expand community services.

In 1983, thepartiessigned a“resol ution and settlement (R& S),” which
obligated the state to reach minimally adequate goalsin awiderange
of areas pertaining to the care and treatment of mentally retarded
personsin Texas. The R&S, approved by Judge William Wayne
Justice, also required the stateto provide each member of the plaintiff
class with the |least restrictive residential services appropriate. To
that end, in June 1985, thejudge ordered 279 personsfrom the named
state schools to be moved to community residences by August 31,
1986. MHMR appealed this ruling and, in January 1987, the Fifth
Circuit Court of Appeals vacated the order and ruled that thereis no
constitutional right to least restrictive placement.

In August 1987, Judge Barefoot Sanders found the statein contempt
for failing to meet the provisions of the R& Sand asked the partiesto
submit recommendations for remedies. Subsequently, in October
1987, al parties signed an “implementation agreement,” which
contains specific requirements that settled the contempt findings.

In March 1991, the state asked the court to issue a declaratory
judgment to find the state in substantial compliance with the
implementation agreement. After the court ordered the scheduling of
a hearing on whether the state had failed to comply, the parties
entered into a settlement agreement, which was approved by Judge
Sanders on December 30, 1991.

According to the agreement, the lawsuit would be dismissed within
seven days of the occurrence of two events: 1) theclosureof astate
school and 2) the placement of individuals in the community in a
number equal to 300 placementsayear from the date of the closure of
the first state school. The agreement also mandated that Governor
Ann Richards appoint a task force to make recommendations
regarding the closure or consolidation of state schools for mentally
retarded persons. After months of review, the task force submitted
its recommendations, including the closure of the Fort Worth and
Travis State Schools. On March 31, 1992, the governor accepted the
recommendation and subsequent legislation directed MHMR to
implement theclosures. Sincethosetwo closures, which brought the
number of state schools to 11 from 13, no further closure or
consolidation has occurred.
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The 1970's brought a new wave of lega challenges that sought not only to improve conditions within
inditutions, but to stop the indtitutionaization of people with disabilities who could be served in the
community. InTexas, thelandmark case, Lelszv. Kavanagh, wasbrought in 1974 and spanned 18 years
(see box on previous page ©). While many health and human sarvices experts believed that most people
in ingtitutions could be served in the community if given appropriate services, intense supervison and
necessary medical care, many communities failed to adequately provide those supports.

Recently, stateshaveworkedto
; States/ Statesthat Rely on Public and Private
X he vari f
expand . the ar ety. ° Jurisdictions Institutionsto Serve Personswith
community-based  options | | yithout Public Developmental Disabilities *
available to people Hospitals to
with disabilities and, when ServePersons | /ery | imited Moderate Extensive
appropriate, to further the goa Devd‘(’)"g:qmtal Reliance Reliance Reliance
of de-institutionalization. Disabilities* (<20%) (20%-40%) (>40%)
However, the level of
: Alaska Arizona Connecticut Alabama
.Comml.tmem .tO de D.C. Cdlifornia Florida Arkansas
institutionalization, the Maine Colorado Idaho Delaware
aggressive creation of Hawaii Kansas Indiana Georgia
community-based dternatives New Hampshire | Massachusett | lowa Illinois
and the levd of funding for New Mexico s. . Louisiana Kgntgcky .
itv-1 | . Rhode Island Michigan Maryland Mississippi
community- cae vanies Vermont Minnesota Missouri New Jersey
from state to state. 1n 1991, West Virginia Montana Nebraska Ohio
New Hampshire and the Oregon Nevada Oklahoma
District of  Columbia (D.C) VS\?;ct)rrlnliDnZkOta msxr:(g:olina I:::g; o
pe‘_:af”e. the first Stélt? and North Dakota Utah
jurisdiction to close their only Pennsylvania | Virginia
public inditutions for people South Carolina
with disabilities and develop a wfigggf”
delivery sysembased solelyon | L : :
itv-b | options Percentage of total out-of home placementsthat arein public or
community . P ) private institutions serving 16 or more people. Source: January 2000
Since then, six dtates: Alaska, | NCSL Publication: De-institutionalization of Persons with
Maine, New Mexico, Rhode

Idand, Vermont and West
Virgnia have followed the

example of New Hampshire and D.C.*8

Duringthelast 20 years, Texas hassgnificantly increased the community-based optionsavailableto people
with disgbilities. There are approximately 29 programs in Texas providing various levels of servicesin
community settings.®® Thisshift in direction has resulted in apopul ation decline within indtitutions. 101986,
the average daily census in state menta hospitals was 4,500 compared with 2,400 in 1999, representing
a46 percent reduction. Over the same period, state schoolsfor mentally retarded persons saw a census

46



drop from 8,700 to 5,400, representing a 38 percent decrease. The number of nursing homeresidentshas
remained fairly congant.” Overal, thisdecline has resulted in a 211 percent increase in clients receiving
community services through the Texas Department of Human Services (DHS) done.

Thereistill much work to be donein Texasto fully redize the potentiad of community-based servicesand
to meet the growing demand. Again, there are currently 62,200 individuas on waiting listsfor community-
based servicesin Texas. There are no waiting lists for indtitutiona care.

The Texas Legidature gppropriated for FY 2000 gpproximately $2.1 billion (dl funds) for indtitutiona care
and $2.1 billion (al funds) for community-based care programs, athough five times more individuds are
sarved monthly through the community-based programs.” These programs are operated by four different
agenciesand lack coordinated administration, making them achallengeto access. Texashasaso beenless
successful than other statesin reducing reliance on services provided in public and private indtitutions (see
chart on previous page™).

L.C. and E.W. v. Olmstead Supreme Court Ruling

In the Americans with Disahilities Act of 1990 (ADA), Congress described the isolation and segregation
of individuaswith disabilities as a serious and pervasive form of discrimination. Titlell of the ADA, which
proscribes discrimination in the provison of public services, specifies,inter alia, that no qudifiedindividua
with adisability shdl, “by reason of such disability,” be excluded from participation in, or be denied the
benfits of, a public entity’s services, programs, or activities.”

Congress ingtructed the U.S. Attorney Genera to issue regulaions implementing Title II’s discrimingtion
proscription. Onesuch regulation, known asthe*integration
regulation,” requires a “public entity [to] administer ...
programs ... in the most integrated setting appropriate to | |, the Americans with Disabilities Act of
the needs of qualified individuaswith dissbilities” Another | 1990, Congress described the isolation and
section requires public entities to “make reasonable | segregationof individualswithdisabilitiesas
modifications’ to avoid “discrimination on the basis of giscfier:i‘r’];;ona”d pervEsve foi o
disgbility,” but does not require measures that would '

“fundamentally dter” the nature of the entity’ s programs.

The Olmstead case was brought by two Georgiawomen, L. C. and E. W., whose disabilitiesinclude both
menta retardation and mental illness. L. C. has been diagnosed with schizophrenia and E. W. with a
persondity disorder. Both women were voluntarily admitted to
Georgia Regiona Hospitd (GRH) in Atlanta, where they were

“L.C.and E.W.” confined for treatment in a psychiatric unit. Although their
Lois Curtis and Elaine Wilson trestment professional s concluded that each of thewomen could
be cared for appropriately in acommunity-based program, the
“ Olmstead” women were placed on a waiting list for community-based
Ve Ot Sy services and remained ingtitutionalized at GRH.
Georgia Dept. of Human Resources
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Seeking placement in community care, L. C. filed suit againg the State of Georgia. L.C. dleged that the
date, infaling to place her in a community-based program once her trestment professionals determined
this placement was appropriate, violated her right to livein the most integrated setting provided under Title
Il of the ADA. E. W. joined the suit, Sating an identical clam. The district court granted partia summary
judgment for thewomen, ordering their placement in an gppropriate community-based trestment program.
The court rgjected the state’ sargument that inadequate funding, not discriminationagainst L. C. and E. W.
“by reason of [their] disabilities],”accounted for their retention a¢ GRH. Under the ADA, the court
concluded, unnecessary ingtitutional segregation congtitutes discrimination per se, which cannot bejudtified
by alack of funding. The court aso regected the state' s defense that requiring immediate transfersin such
cases would “fundamentally dter” the sate' s programs.

The Eleventh Circuit affirmed the didtrict court’ sjudgment, but remanded the case for reassessment of the
state' s cost-based defense. Thedidtrict court had left virtualy no room for such adefense. The appdlate
court interpreted the statute and regulations to alow the defense, but only in limited circumstances.
Accordingly, the Eleventh Circuit instructed the ditrict court to consider, as a key factor, whether the
additional cost for trestment of L. C. and E. W. in community-based care would be unreasonable given
the demands of the state’ smentd health budget. Dissatisfied with the Eleventh Circuit’ sdecision, the State
of Georgia appeded the case to the U.S. Supreme Court.

On June 22, 1999, in a 6-3 decision, the U.S. Supreme Court issued its ruling in the L.C. and E.W. v.
Olmstead case. Justice Ginsburg ddlivered the opinion of the court, concluding thet, under Title 1l of the
ADA, daes are required to place persons with mentd disabilities in community settings rather than in
ingtitutions when the state's treatment
professionds have determined that community
placement is appropriate; the transfer from
inditutiona care to alessredrictive setting isnot
opposed by theindividua; and the placement can

T he Supreme Court, ininterpreting Titlell of the ADA

and its implementing regulations, answered the
fundamental question of whether it is discrimination to

deny people with disabilities services in the most
integrated setting appropriate. The court stated that,
"Unjustified isolation . . . is properly regarded as
discrimination based on disability." It furtherobserved
that "institutional placement of personswho can handle
and benefit from community settings perpetuates
unwarranted assumptions that persons so isolated are
incapable or unworthy of participating in community
life" and "confinement in an institution severely
diminishes the everyday life activities of individuals,
including family relations, social contacts, work options,
economic independence, educational advancement, and
cultural enrichment.”

Source: Opinion of the Court: Olmstead,
Commissioner, Georgia Department of Human
Resources, et. al. v. L.C. Supreme Court of the United

be reasonably accommodated, taking into
account the resources available to the state and
the needs of others with mentd disabilities.”

Under the ADA, dates are obligated to "make
reasonable modificationsin policies, practices, or
procedureswhenthemodificationsarenecessary
to avoid discrimination on the basis of disghility,
unless the public entity can demondrate that
making the modifications would fundamentally
dter the nature of the service, program or
activity."  Sgnificantly, the Supreme Court
provided specifics regarding the test as to
whether a modification entals "fundamenta
dteration” of a program. The court indicated

48



that the test must take into account three factors. the cost of providing servicesto theindividua in the most
integrated setting appropriate, theresources availableto the state, and how the provision of services affects
the ability of the state to meet the needs of others with disahilities.

The ruling dso requires that sates demongtrate that they have a comprehensive, effective working plan,
including timetables and progress reports, for placing qudified individuds in less redtrictive settings.
Further, states that maintain waiting lists must make a good faith effort to move people on the ligt to
community-based programs, at a reasonable pace, not controlled by the need to keep itsingtitutions fully
popul ated.

The court cautioned, however, that nothing in the ADA condones termination of inditutional settings for
persons unable to successfully function in, or benefit from, community settings. Moreover, the state's
responghility, once it provides community-based treatment to qudified persons with disahilities, is not
unlimited.

Guidance from the Federal Gover nment

Beginning with a “ State Medicaid Director
Letter” on January 14, 2000, the U.S.
Hedth Care Financing Adminidration
(HCFA) and the U.S. Department of Hedlth
and Human Services Office for Civil Rights
(OCR) have issued extendve guidance to
dates regarding compliance with the
Olmstead ruling. The January 14, 2000,
letter Sates “the decision confirms whet this
adminigration aready believes. that no one
should have to live in an inditution or a
nursng home if they can live in the
community with the right support.””

The HCFA/OCR guidance emphasi zes that
the Medicaid program can be an important
resource to assist dates in meeting the
chdlenges lad out by the Olmstead ruling.
HCFA/OCR points to the requirement,
under Medicaid, that States periodically
review the services of dl residents in
Medicaid-funded inditutiond settings as a
possible key component to any Olmstead
response. A later clarification issued by
HCFA/OCR provides eaboration on the

Principles’Elementsto Consider in
Evaluating States' Plans

The plan ensures the transition of qualified individuals into
community-based settings at a reasonable pace.

Theplanensuresthat individual swith disabilitiesbenefit from
assessments to determine how community living might be
possible, without limiting consideration to what is currently
available in the community.

The plan evaluates the adequacy with which the state is
conducting thorough, objective and periodic reviews of all
individuals with disabilities in institutional settings to
determine the extent to which they can and should receive
servicesin amore integrated setting.

The plan establishes procedures to avoid unjustifiable
institutionalization in thefirst place.

The state has areliable sense of how many individuals with
disabilities are currently institutionalized and are eligible for
services in community-based settings. The plan considers
what information and data collection systems exist to enable
the state to make this determination. Where appropriate, the
state considers improvements to data collection systems to
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role of the Medicaid program in sates
efforts.

HCFA/OCR aso elaborated on the court’s
cdl for comprehensive, effective working
plans to demonstrate compliance. Technica
guidance that accompanied the initid State
Medicad Director Letter provided a
sgnificant amount of detall on the dements
any plan should have and the principles
states should adhere to in developing and
implementing those plans.  The letter dso
makes it clear that the principles and
practices contained in the technica
assistance are to serve asthe foundation for
the OCR to fulfill its responghility for
invettigating discrimination  complaints
invalving the most integrated setting issue.
OCR dso has authority to conduct
compliance reviews of state programs.

The technical guidanceis extensive (see box
on previous page ). The following
highlights its more notable and relevant
aspects. Firgt, the guidance stressed that
comprehensive, effective working plans are
best achieved with active involvement of
individuds with dissbilies and ther
representatives in design, development and
implementation. HCFA/OCR advised that
states should explore a structure to ensure
condructive, on-going involvement and
dialogue with al stakeholders.”

Significantly, HCFA/OCR dso emphasized
that thecourt’ sdecisonregardingintegration
into community settings goplies to dl
individuds with disabilities protected from
discrimination by the ADA.  Although
Olmstead involved two individuds with
mental disabilities, the scope of the ADA is
not limited to such individuds, nor is the

Principles/Elements, Continued

The state evaluates whether existing assessment procedures
are adeguate to identify institutionalized individuals with
disabilities who could benefit from services in a more
integrated setting.

The state eval uates whether existing assessment procedures
are adequate to identify individuals in the community at risk
of placement in an unnecessarily restrictive setting. The plan
ensures that the state can act in atimely and effective manner
in response to the findings of any assessment process.

The plan identifies what community-based services are
available in the state. It assesses the extent to which these
programs are able to serve people in the most integrated
setting appropriate (as described in the ADA).

The plan evaluates whether the identified supports and
services meet the needs of persons who are likely to require
assistance in order to livein the community. It identifieswhat
changes could be made to improve the availability, quality
and adequacy of the supports and how the identified
supports and services integrate the individual into the
community.

The state reviews what funding sources are available to
increase the availability of community-based services.
Planners should assess the extent to which these funding
sources can be organized into a coherent system of long-
term carewhich affords peoplewith reasonabl e, timely access
to community-based services.

The plan examines the operation of waiting lists, if any. It
examines what might be doneto ensurethat peopleare ableto
come of f waiting listsand receive needed community services
at areasonable pace.

The plan ensures that individuals who may be eligible to
receiveservicesinmoreintegrated community-based settings
are giventhe opportunity to makeinformed choicesregarding
whether--and how--their needs can best be met. Planners
address what information, education and referral systems
would be useful to ensurethat peoplewith disabilitiesreceive
the information necessary to make informed choices.

The state also examines how it can best manage the overall
system of health and long-term care so that placement in the
most integrated setting appropriate becomes the norm. It
considers what planning, contracting and management
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scope of Olmstead limited to Medicaid beneficiaries.

In addition, HCFA/OCR advised that the requirement to provide services in the most integrated setting
appropriate not only gpplies to persons dready in inditutions, but to those being assessed for possible
inditutionalization.

OnJduly 25, 2000, HCFA/OCR sent two new lettersregarding Olmstead to state Medicaid directors. The
fird letter was in response to numerous questions from states and the disability community that were
generated from the initid letter of January 14, 2000. The second letter wasafollow-up to HCFA/OCR's
commitment to review federd Medicaid policies and regulations. HCFA/OCR identified areasin which
policy clarification or modification would fecilitate states efforts to serve more individuas in the most
integrated settings possible.

Thefirst |etter presented and answered severd questions. Of particular interest wasadiscusson of DHHS
recognition of housing, in the context of the Olmstead ruling, asacritica need. DHHSIisworking withthe
U.S. Department of Housing and Urban Development (HUD) to improve affordable, accessible housing
opportunities for persons with disabilities.”® This is important because Texas is examining the issue of
housing for this population as well, which will be discussed later in the report.

The question of the scope of Olmstead was again raised in the July 25th letter. Oneinquirer asked, since
the decison in Olmstead involved two women with menta retardation and mentd illness, is the decision
limited to people with amilar disabilities? HCFA/OCR answered with an unqudified “no.” Thedecison
gopliesto dl personswith disabilities protected by the ADA. Thefull range of questions and answers can
be found at HCFA’sweb ste: www.hcfa.gov.

The second July 25, 2000, letter details policy changes and darifications that HCFA is making to give
dates greater flexibility to serve more people with disgbilities in different settings.  While the entire
document can also befound onthe HCFA web site, thereareafew policy changesthat specifically address
barriers identified by the House Committee on Human Services.

One such policy change involves the time it takes to determine digibility for home and community-based
waiver programs. Under current HCFA policy, states must meet severd criteriabefore providing services
through awaiver program in ahome or community setting. The committeg’ s research has shown that the
time it takesto determine digibility and provide community-based servicesis exponentidly longer than the
time needed for a nurang home placement. This extended time frame is often a barrier to a successful
community placement. One of HCFA’s requirements that extended digibility determination time wasthe
requirement that services be furnished according
to an extensve, specific written plan of care.
H cra isrevisingits policies to allow targeted case Under HCFA' spolicy change, aprovisiona plan
management during the last 180 consecutive daysof a | Of care which identifies the essential Medicaid
Medicaid recipient’ sinstitutional stay, if provided for services that will be provided in the first 60 days
the purpose of community transition. while an in-depth plan is being developed, will
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now be accepted for digibility determinations.”

Another identified barrier to successful trangition into the community is the unmet need for “trandtion
asssance’ or case management to assst with the complicated planning involved. The second July 25th
letter dso provides clarification of the multiple ways case management may be furnished under the
Medicaid program. HCFA dso reviseditspoliciesto alow targeted case management during thelast 180
consecutive days of a Medicaid recipient’s inditutiond stay, if provided for the purpose of community
trangtion.

Many more important policy clarifications and changes were delineated in the July 25th correspondences,
induding the circumstances under which Medicaid dollars can be used to assess the need for architectura
modifications or actually makesuch modifications. Aspolicymakersand program managersmoveforward
to respond to Olmstead, DHHS' poalicy guidance, including any forthcoming correspondences, should be
given due congderation.

Background on the Governor’s Executive Order and the
Promoting Independence Plan

On September 28, 1999, Governor George W. Bushissued Executive Order GWB 99-2, initiating Texas

efforts to respond to the Olmstead ruling. In the order, the governor affirmed that “the State of Texasis
committed to providing community-based dternatives for people with disabilities and recognizesthat such
services advance the best interests of dl Texans’ and that “programs such as Community Based
Alternativesand Home and Community Servicesprovidethe opportunity for peopletolive productivelives
in their home communities.”®°

The executive order directed the Texas Hedlth and Human Services Commission (HHSC), under the
leadership of Commissioner Don Gilbert, to conduct “a comprehensive review of al services and support
systems available to people with disahilities in Texas’ and to “examine these issues in light of the recent
United States Supreme Court decison in Olmstead.”

The governor dso directed HHSC to andyze the availability, application and efficacy of existing
community-based dternatives for people with disabilities. Thereview isto focus on “identifying affected
populations, improving the flow of information about supportsin the community, and removing barriersthat
impede opportunities for community placement.” HHSC intends to submit a report, as directed by the
governor, to the governor, lieutenant governor, speaker of the house, and gppropriate committees of the
77th Legidature no later than January 9, 2001. The report will include specific recommendations on how
Texas can improve its programs for people with disabilities by legidative or adminidrative action. All
affected agencies and public entities were directed by the governor to cooperate fully with HHSC's
research, analysis and production of the report.

Through the executive order, the governor aso stressed that HHSC should ensure the involvement of
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consumers, advocates, providers, and relevant agency representatives in this review. HHSC's plan is
entitled the Promoting Independence Plan. Mesting the governor’s cdl for incluson, an advisory board
of advocates, parents, agency board members, and long-term care industry representatives was formed
to work with HHSC in developing the plan.

The Promoting Independence Advisory Board has been meeting at least monthly since February. This
group of volunteers has held seven public hearings and several more work sessons. The group has been
working diligently to meet Commissioner Gilbert’s charge to the advisory board to “provide guidance to
the HHSC in the evauation of the system of services and supports for people with disgbilitiesin order to
assure that Texans with disabilities have access to dternatives to inditutiona care when community care
is preferable.”8

Overview of Initial Promoting Independence Plan Findingsand Proposed
Agency Efforts

The advisory board has identified four areas of focus: 1) the current process for identifying people in
inditutions who may want to consider community-based services and the assessment process after that
identification takes place, the accesshility of information used in evauating community services, and how
it is determined what community Services are gppropriate and adequate; 2) the ddlivery system’s current
capacity to serve identified individuas and those a imminent risk in the community; 3) barriers to
implementation; and 4) funding.82 While the advisory board has made progress in reviewing sarvice
delivery capacity issues and barriers to implementation, it has taken longer than expected to review
agencies processes for identifying dientsin indtitutions who may desire transfer to the community.

Historically, no coordinated effort has been made to I nstitutionalization in Texas
quantify the need for community services for
indtitutionalized clientswho havebeenrecommended | As of September 1, 1999, there were approximately
for, and expre$ed an interest in, community 98,000 peoplelivingininstitutional settingsin Texas,
placement. As a starting point, HHSC and the | including:

relevant agencies developed initid estimates of those
individuas who are currently known to the state in
vaious settings, and plans are being developed for 3,100 in large Intermediate Care Facilities for the
their transition. Further, relevant agencies have | Mentaly Retarded (ICE-MRs),

worked withthe PromOtlnglndwda?qu‘_dV|3)ry 5400 in state schools for people with mental
Board to develop procedures for identification that | retardation, and

are both timely and routine.

66,500 in nursing homes,

2,400 receiving inpatient services in state hospitals
for people with mentally illness.

State Schools. As of September 1, 1999, HHSC
h&‘d IdG'TtIfIGj 4% IndIVIdUdS |n the 11 Sae $h00|3 Source: Texas Health and Human Services
and the El Paso and Rio Grande State Centers, who | Commission.  Draft Promoting Independence
have been recommended for, and expressed an Implementation Plan. July 18, 2000.
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interest in, community placement. The Texas Department of Menta Hedth and Mentd Retardation
(MHMR) is committed to making community options available to these 409 individuds by August 31,
2001.2% For dients identified for community transfer under Olmstead criteria in the future, MHMR is
committed to providing community options within 180 days of the recommendation and request for
placement.

Large ICF-MRs. The gate initialy identified 216 personsin ICF-MRs of more than 14 beds who are
onthewaiting list for the Home and Community Services (HCS) waiver program, i.e., thewaiver program
for ICF-MR residents. Beginning December 2000, theseindividuaswill be assessed for appropriateness
for the HCSwaiver program. Under the Promoting Independence Plan, community optionswill be offered
to those who qualify no later than August 31, 2002, unless it is determined that the provison of these
services would require a*“fundamentd ateration” in the state’ s programs. Under the plan, for those who
are identified as gppropriate in the future, community opportunities will be offered within 12 months.

MHMR has conducted further identification efforts to project the number of adults in nine-bed or more
|CF-MRsand childrenin ICF-MRsof any szeonthe HCSwaitinglis. MHMR concluded thet there are
402 individuds as of July 9, 20008 MHMR adso identified 269 tota children in the entire ICF-MR
programwho are not currently onthewaiting lis. MHMR assumesall of the 269 children would bedigible
for and would choose a community-based dternative. Based on these figures and estimates of ICF-MR
residents not on the HCS waiting lists, MHMR projected that 1,278 individuaswould be digible for and
would choose dternative services if made avalable.

State Hospitals: The mgority of in-
pdient care in date hospitads is
relaively brief, lagting no more than a
few weeks®>  However, some
trestment needs require longer stays.
Asof October 1, 1999, 54 individuas
being treated in state hospitals for
longer than 12 months were identified
for discharge into the community.®

Medicaid Waiver Programs
Many community-based programs are referred to as “waiver
programs’ because the federal government allows states to
“waive’ certain Medicaid requirements, thus permitting Medicaid
dollars to be spent in the community. Examplesinclude:

Community-Based Alternatives (CBA)
A “waiver” off the nursing home program for people over 21 who
qualify for nursing home care.

Home and Community Services (HCS)

A “waiver” off the ICF-MR program for persons with mental
retardation.

Community Living Assistance and Support Services (CLASS)
A “waiver” program off the ICF-MR program for people with

The Promoting Independence Plan

does not incdude time lines for
addressing the needs of those

recommended for discharge at this
time.

developmental disabilities other than mental retardation.

Nursng Homes. The Promoting
I ndependence Advisory Board and the
committeefound that thelack of information about the need for community servicesfor resdentswho have
been recommended for, and have expressed an interest in, community placement is especidly profound
in nursing homes. For state schools, large ICF-MRs and state hospitals, there is a process in place to
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identity individuas for whom community transfer is appropriate and desired. Thereisno such processin
nursing homes and no estimates of possble transfer candidates exist.

On October 29, 1999, anew DHS rule became effective. The new rule grants an exception to the first-
come, firg-served rule in the Community-Based Alternative (CBA) program, the waiver program for
nursng home residents. The exception is granted to individuaswho have resded in anursng home within
the last Sx months and will now autometically move to the top of the waiting list for CBA digibility
determination. However, it is clear that without ensuring that dl individuds with disabilities in nurang
homes are aware of available community options and this rule change, the success of the sate' s effortsto
respond to Olmstead in nurang homes will be limited. A routine process for making resdents aware of
their options and identifying and assessing those residents for appropriateness to be served in the
community should be established.

Agencies Proposed | dentification and Assessment Efforts
MHMR and DHS arethe agenciesinvolved in devel oping processes to better identify peoplein inditutions

who may beinterested in and appropriatefor community placement. Much of the Promoting I ndependence
Advisory Board and the committee’ s interim work has focused on the agencies proposas.

MHMR: For the gtate school population,
MHMR has developed a process that the
agency believes serves as an  adequate
identification and assessment tool under the
Promoting Independence Plan. Use of the
Person Directed Planning process and the
Community Living Options insrument todiscuss
options with residents has been required since

Person Directed Planning process and the
Community Living Options instrument

The Person Directed Planning process identifies,
explores and emphasizes the goals, desires and dreams
of the person with a disability. The professionals
participating in the planning process assist the
individual in overcoming barriersto achieving hisor her

] ) personal goals.
February 2000.8” This process occurs during

the annual scheduled “ saffing” for eech resident.
However, if there is a change in the resdent’s
condition or an interest is expressed before the
scheduled staffing, the process is initiated at
once. While MHMR believes this process is
sufficient, there was discussion of aneed for more qudified staff to adequatdly perform the identification
and assessment duties.

The Community Living Options instrument is a
worksheet used in conjunction with the section of the
Person Directed Planning processthat focuseson living
arrangements for the person with adisability.

MHMR has proposed a process, starting September 2000, in which ICF-MR providers will be asked to
usethe Person Directed Planning processand the Community Living Optionsinsirument to annually discuss
options with resdents on the HCS waiting list. A rule change scheduled for thefal of 2000 will make the
process mandatory. The process will occur at least annualy, but if there is a change in the person’s
condition or an interest is expressed, the processwill beinitiated immediately. If the resident expressesan
interest in community options, the loca Mentd Retardation Authority (MR) will be contacted, provided
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withaprofileof the resident and directed to establish contact to exploretheresident’ sdesirefor community
placement. If transfer to the community is desired, the MR will conduct a more extensve assessment.
Als0, beginning September 2000, the MR will be responsible for reviewing the entire HCS waiting list to
confirm the preferences of those on thelis. MHMR stressed that utilizing this type of process would be
aparadigm shift within ICF-MRs.

Regarding persons with mentd illnessin state hospitals, MHMR maintains that the paradigm shift toward
keeping staysastemporary aspossible hasaready occurred. Approximately 65 percent of thosereceiving
inpatient treatment are discharged within 30 days. It was aso pointed out that the court controls about
90 percent of admissons. In light of these dynamics, no new identification and assessment process has
been proposed for State hospitals

DHS. On July 20, 2000, DHS presented a detailed proposal for a sequentia, multi-phase identification
process in nursng homes. Phase One, which could be implemented with existing resources by September
2000, conggts of written notification to the
authorized representatives of nurang home
residents, new applicants and SS recipients,
explaningthe CBA option. Personsidentified
as interested would be referred for CBA

| f additional resources can be allocated to DHS for Fiscal
Y ear 2001, the agency proposes more intense relocation and
community awareness activities. Twenty new staff would
conduct outreach and identification activities in five urban

digibility determination. DHS also proposed
that various community awareness activities
could begin in Phase One®

areas. Contracts with local Areas on Aging, Independent
Living Centers and/or other community organizationswould
be entered into to perform rel ocation activities. Permanency

planning activities for children in nursing homes would also

. be intensified with the allocation of additional funds.
DHS proposed that Phase Twowould involve

the building of an infragtructure smilar to the
MHMR local system, and include funding for
“relocation specididts’ to trandtion resdents
from nursng homes. Contingent on an
appropriationfromthe 77th Legidature, Phase
Two would be implemented over atwo-year period beginning September 1, 2001. As proposed, year
one would begin with the hiring and training of relocation specidists and other related personnd,
development of an identification and assessment process, and apilot of the processin five urban counties.
Y ear two of Phase Two would be full statewide implementation.

Source: Texas Department of Human Services (DHS).
DHSPlan to Address Promoting Independencein

Nursing Facilities. July 19, 2000.

DHS' Phase Three contemplates a preventative approach to focus on diverson from inditutiondization in
the first place. This phase would go beyond the activities of phases one and two and include placement
of additiond gtaff in hospitasto assist with pre-admission and admisson screening activities. Phase Three
would not occur until the 2004-2005 biennium.

While it hasdominated much of itstime, the Promoting Independence Advisory Board’ swork hasnot been
limited to overseeing the aforementioned agency proposals. The board has heard extensive public
testimony on avariety of related issues, including saverd presentations on the structure of different service
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ddivery sysemsin Texas, the capacity of the provider community, the role of hospita discharge planners,
the possible role of community-based organizations, and the multitude of barriersthat face individualswho
desre trandfer to the community.

| dentified | ssues and Barriersto Reducing Inappropriate I nstitutionalization

Through public hearings, workgroups and extensive research, both the House Committee on Human
Services and the Promoting I ndependence Advisory Board haveidentified multipleissuesand barriersthat
should be addressed if the state isto effectively respond to Olmstead.

Lack of awareness of available state-provided, community-based optionsis a key barrier to community
placement. Too often, doctors, hospita discharge planners, family members, and individuas with
disabilities are not fully aware of the range of community-based options that may be available. When a
patient is leaving the hospital, nursng home placement may be the only widdy-known option. Further,
there is not an adequate process to outreach, identify and assess individuas who may be interested in a
community-based dterndtive.

Highility procedures for community

Barriersto Community Placement services are another barrier to reducing

. _ inappropriate institutionalization.
. Individual’ s lack of awareness of options; iall h od to the fi it
. Inadequate outreach and identification process; Espeu yw enc.om.pa.r 0 e 'm?'
. Hospital discharge planners and doctors lack of takes to place an individua in anursng

awareness of options;

Community-based programs’ eligibility procedures;
Legitimate fear and anxiety;

Lack of support in dealing with fear, anxiety and
basic transition issues;

Lack of affordable, accessible and integrated housing;
Extensive waiting lists;

Individual cost-capsfor community-based programs.

home, eligibility procedures for
community-based dterndtives teke far
too long. The use of presumptive
digibility makes nurang home placement
occur timdy. Determining digibility and
getting CBA sarvices to an individua
can take an average of 90 to 120

days.®® The same process can take
between 60 and 90 days for the Frail and Elderly Program, another community-based program at DHS.
The lack of presumptive digibility and severd other requirements, many of them federd, that must be met
before CBA services can be provided are to blame for the length of the process. For example, adetailed
officid plan of care must be completed before CBA servicescan beinitiated. A home health provider must
aso beidentified to outreach the individua and perform the required medical assessment. Further, nuraing
homes have the ability to bill for services three months retroactively for most residents and often require
adepogt from the individud in case digibility isdenied. CBA providers do not have the luxury of hilling
three months retroactively.*

Once an individud and his or her family have made the difficult decison to enter an indtitution and the
individua has become accustomed to living there, there is often legitimate fear and anxiety about moving
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into the community. Fear and anxiety are barriers to community trangtion. There are dso a number of
basic trangtion issues and tasks associated with rel ocation to a community-based dternative. In addition
to overcoming the anxiety brought on by theseissues, thereisoften aneed for assistance with many related
tasks. For example, anindividua who haslived in an ingtitution for many years could need assstance with
basic paperwork for securing an gpartment, setting-up utilities and scheduling attendant care in the home.
Many individuals do not have the time-limited trangtion assistance that is necessary for a successful
trangtion.

Affordable, bleandintegrated housing for personswith disabilitiesislimited.** In most communities,
there are few housing units available to people who live on disability income . While progress has been
made through passage of the Fair Housing Act and the ADA, thereislimited availability of accessible units
for people who require modifications to their living environment.

Too often, housing that is made available to persons with disabilitiesis not integrated, but takes the form
of group homes and residentia treatment settings. It is not uncommon for an individua to request
community placement, be deemed appropriate, but be unable to receive services in the most integrated
setting because no housing is available.

Waiting ligts for community-based services are another significant barrier to reducing inappropriate
inditutiondization. There are currently 62,200 individuals on waiting lists for community-based services
in Texas. Often, because of waiting ligts, individuas enter ingtitutions when they could have been better
served in the community. In some cases, while waiting on aligt, an individua’s condition degenerates to
the point that indtitutiond careistheonly available option. Many community-based programshave average
waiting list times of between three and seven years*

Theinadequacy of some community-based aternativesin meeting the needs of personswith disabilitiesand
individua cost-caps on community services are o barriers to reducing inappropriate ingtitutionalization.
For example, while the Frail and Elderly Program & DHS does not provide prescription drug coverage,
the nursing home program does.** Many Frail and Elderly Program participants must enter nursing homes
soldy to receive the drug coverage they cannot afford. Further, individualswho are functioning well inthe
CBA program can be forced into nursing homes because the cost of servicesthey arerecelving increases
dightly, resulting in the surpassing of arbitrary individua cost-cgps. In community-based programs, the
lack of delegation of some tasks by nurses to less codtly attendant care can aso drive up costs
unnecessarily.

Closing Comments

While the L.C. and E.W. v. Olmstead Supreme Court ruling was the impetus behind the governor’'s
executive order, the Promoting Independence process and the House Committee on Human Services
related charge, the resulting changes to the service delivery system for persons with disabilities should be
seen in a broader context than the court’s decision. The scope and breadth of the ruling, and the
respongbilitiesit places on Sates, can beargued. However, as Governor Bush emphasized in hisexecutive
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order, Texas response should not just be about basic compliance with the ruling, but rather about
“undertaking] a broader review of our programsfor people with disabilities and enduring] services offered
are in the most appropriate setting.”

Taking a broader approach and ensuring that services are provided in the most appropriate setting for all
persons with disabilities will take significant changes, both culturd and procedurd, to the serviceddivery
system. Throughout the interim, the relevant agencies have worked to develop proposalsto change their
policies, the procedures of the provider base and the culture of the entire systlem. Similarly, the Promoting
| ndependence Advisory Board and the Committee on Human Serviceshavereceived input from consumers
and advocacy groups proposing innovative ideas and highlighting barriers that must be addressed.

As the state moves forward on this issue, the committee believes it is important to have a coordinated
approach regarding al the proposals. While the process being conducted by HHSC is not yet complete,
the committee is concerned that there is alack of coordination between the processes being planned at
DHS and MHMR. Furthermore, there seems to be a need for a more coordinated approach to
incorporation of some of the innovative ideas presented to the Promoting Independence Advisory Board
by the agencies.

Both plaintiffs in the Olmstead case had mentd illnesses. Many of the supports that are lacking in the
community for persons with physica disabilities are dso lacking for persons with mentd illness.
Unfortunately, the issues of persons with mental illness have received little atention during both the
Promoting Independence process and the House Committee on Human Services hearings. In presenting
aPromoting Independence Plan for individua swith mentd illnessin state hospitals, MHM R maintained that
the paradigm shift toward keeping stays as temporary as possible has aready occurred. MHMR aso
pointed out that the court controls about 90 percent of admissons. No new identification and assessment
processes have been proposed for state hospitals.

Thereis just asmuch need for the state to address the issues surrounding mentd illness asthereisfor other
disgbilities. While each stay a a menta hospita may be temporary, individuas often cycle in and out of
these indtitutions. For thoseindividualswith mental illness, the lack of adequiate supportsin the community
may not manifest itsdlf in long-term indtitutiondization, but rather in acycle of short-term commitmentsthat
is not hedthy for theindividua or the community. Smilar to what is being planned with other populations,
the strengthening of appropriate community supportsfor personswith mentd illness could reduce repeated
and unnecessary inditutiondizations. More routine mental hedth services in the community, incressed
gtable housing options for people with mentd illness, and access to assstance with routine daily living
activities when needed, should dl be consdered. More attention should be focused on addressing the
issues of persons with menta illness in the Promoating Independence process.

The indtitutiondization of childrenisatragedy which warrantsthe sate sfull atention. Both the Promoting
Independence Advisory Board and the Committee on Human Services heard testimony on thisissue and
conducted further research on drategiesto diminate the inditutiondization of children. Thisreport makes
recommendations that spesk specificdly to this problem. However, the committee believesthat thisissue
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deserves more condderation. Asdirected by Senate Bill 374, 76th Session, HHSC formed the Children’s
Long-Term Care Policy Council. The policy council’ s volunteer members and HHSC support staff have
devoted considerable time to researching and developing recommendations that would help the state
reduce and prevent the indtitutionalization of children. The policy council’ s report, “Moving to a System
of Supportsfor Children and Families,” should be given serious consideration by policymakersif the Sate
isto adequately address the problem of children growing up in ingtitutions.

Findly, the committee dso believes that, in working to ensure compliance with the Olmstead ruling, the
state should condder placing a higher degree of emphasis on reforms that minimize unnecessary
indtitutionalizations before they occur.  The Olmstead ruling and much of the ddliberationsin Texasthis
interim were focused on identifying and trandferring individuals who are currently in inditutions. While
addressing the needs of individuasdready in inditutionsis centra toOlmstead, it is counterproductive not
to focus on unnecessary indtitutionaizations before they occur. Thetask of trangtioning someone aready
in an inditution is an extremdy difficult and often lengthy process. That process never ends if there
continues to be an influx of ingppropriately inditutiondized individuals. The committee is concerned that
some of the agencies proposals and the work of the Promoting Independence Advisory Board have
placed a chronologica priority on intense efforts to identify clients dready in inditutions. Strong
condderation should be given to minimizing ingppropriate indtitutional placements.
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Recommendations

1. Recommend that the Legidature authorize and fund a comprehensive pilot and sequential
“roll-out” that encompasses concepts presented to the committee and the Promoting
I ndependence Advisory Board.

To effectively mode the proposed system-wide changes contemplated by thiscommittee and the Promoting
Independence Advisory Board, severa innovative concepts should be piloted together. One
comprehengve pilot program, modeed in multiple Sites with a pre-determined plan for “roll-out,” would
best aid gate policymakersin redesgning the long-term care service ddivery sysem. There are severd
approaches and concepts that a pilot project could include:

A comprehensive gpproach to testing new policies and procedures to ensure thet individuas with
disabilities are not ingppropriately placed in indtitutiond settingsin the first place. Pre-admission
screening processes could be reformed, physician and hospitd discharge planners could
participate, and the effectiveness and resultant savings could be evauated.

A program to work with, train and educate hospital discharge staff and physicians to reduce
unnecessary placement in nursng homes and other inditutions and increase knowledge and
utilizetionof community-based dternatives. Under thispilot, the L egidature could require doctors
and discharge planners to inform patients of the full spectrum of long-term care options prior to
making long-term care placement decisons. Further, the Legidature should explore requiring
doctors and discharge planners to contact a “ permanency planning speciaist” prior to making a
long-term care placement decision.

A housing program to provide housing ass stance to personswith disabilitiesin the community and
to increase the number of ble and affordable housing unitsin existing stock and through new
congruction. The program could provide rental subsidies in the form of vouchers for individuas
identified for Olmstead transition. Another aspect of the program could be a project-based rental
subsidy to encourage developers to build more accessible units, which could be earmarked for
Olmstead trangtion.

A program of “trangtion case managers’ to assist individuadsidentified for trangtion in moving out
of inditutions and integrating into the community. There are many basic trangtion issuesfor which
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individuas could use assstance. The trandtion period is crucid for a successful community
outcome, and theintengity of thistype of case management would not haveto be sustained beyond
atrangtion period.

. The funding of grants to community-based organizations to conduct third-party outreach and
identification initigtivesin inditutiond settings.  Various community-based organizations have the
capacity and experience to conduct effective outreach and identification efforts. By entering into
partnerships with community-based organizations, the state could maximize its resources.

. Authorization of the use of “presumptive digibility” for community-based programs. Nuraing
homes have the advantage of presumptive digibility to facilitate prompt placement. Titlelll, Title
XX and Optionsfor Independent Living funds could be used to provide servicesto clientswho are
later found financidly indigible

. A provison that if third parties are involved in state-supported outreach efforts in state schools,
qudifications will be established for al those who have contact with resdents; lega guardianswill
be required to be present during any vidts, and the state will prohibit dl third-party participants
from being done with aresdent.

The Legidature should direct HHSC to evaduate dl promoting independence related pilot programs to
establish officid satewide policies and procedures. Establishment of any related pilot programs should
indude the explicit expectation that improved statewide policies and procedures will be adopted from
lessons learned in the various Sites.

2. Recommend that the L egidaturefund additional dotsto significantly reducethewaiting lists
for community-based waiver programs.

Any effort to reduceingppropriate ingitutional placementsishindered by the existence of significant waiting
liggs. Until the community-based program waiting lists are reduced or eliminated, unnecessary indtitutiona
placements will continue due to lack of access to community options.

3. Recommend that the Legislature explore strengthening the mechanisms and adopting
budgeting approachesthat allow fundsto “follow” theindividual who leaves the ingtitution for
community-based programs.

Inmany cases, agenciesdready havethe ability, with varying approva requirements, to transfer fundsfrom
aninditutiond line-item to acommunity line-item. However, budgeting approachesthat dedicate fundsand
performance messures to each program without explicit direction regarding the transfer of thosefundsare
a barrier to the “funds following the person” when atransfer occurs. The state should explore ways to
budget for projected transfers out of ingtitutions and into community-based programs. New budgeting
concepts could be tested regiondly in the context of apilot.

62



4. Recommend that the L egidaturedirect DHStoincrementally raisetheindividual expenditure
cap in the Community-Based Alter natives (CBA) program annually and assess each increase's
effect on waiver cost-effectiveness.

The individua expenditure cap for the CBA program is set at 100 percent of theindividud’s costs under
the nursing facility program. Medicaid waiver programsat MHMR haveindividud expenditurecagpsat 125
percent of non-waiver program costs. Because many consumers expenditures are below 100 percent of
non-waiver program cogts, aggregate cost-neutrdity for thewaiversismaintained. Lower individua annual
cost-caps pendize people with the most significant support needs. Small changesin aperson’s care plan
can cause him or her to “cogt out” of the community and be forced into a nursng home.  Incrementaly
increasing the individua caps could

prevent unnecessary inditutiondizations, while guarding againg violating the federad government’s cost-
neutraity requirements.

5. Recommend that the L egidatureauthorize prescription drug coveragefor clientsin theFrail
and Elderly Program at DHS.

A mgjor barrier to peoplewith disabilitiesremaining in the community isthe ability to pay for prescriptions.
The Frail and Elderly Program at DHS only provides attendant services. A participant’ s high prescription
drug costs can force him or her to access more codly, full Medicaid coverage through the nursing facility
program or the Community-Based Alternatives Waiver. A DHS exceptiond item in its Legidative
Appropriations Request for 2002-2003 would provide three prescriptions per month to 25,000 clientsand
would divert clients from more expensive programs.

6. Recommend that the Legidaturerequirethe development of a notification system for DHS
when a child’sadmission to a long-term car e ingtitution is approved.

DHS oftendoes not know about aplacement until the*bill” for admissionisreceived. Theremay beaway
to have DHS s automation system generate a list whenever a child is admitted. This could trigger a
permanency planning team to intervene to ensure tha full choice was explored and the placement is

appropriate.

7. Recommend that the Legidature clarify the requirement that permanency planning occurs
for every child in an ingtitution.

I nappropriate inditutionalization isespecidly troubling in the case of children. Every effort should be made
to keep children from having to grow up in an inditution. While statutes require permanency planning,
there is concern that this does not consistently occur.

8. Recommend that the L egidature authorize children in the state' s custody with severelong-
term care needs to bypass the waiting lists for community-based waiver programs and fund
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dedicated waiver dots.

Children in the stat€’ s custody are sometimes placed in ingtitutions because waiting lists block access to
waiver programs. Statewide, the number of children who would benefit from such a bypass would be
rlativdy smal. The gate could request permisson from the federal government to adlow these children
to bypassthewaiting lists. Further, the state would need to creste and fund a*“pool” of community-based
waiver program dots that could be disbursed statewide as needed.

9. Recommend that the L egidatur e establish safeguar dsto ensurethe safety of individualswho
aretransferred to community-based programs.

While the least redtrictive environment is preferred, without proper support, an individua may end up in
more danger and remain isolated in the community. The Legidature needs to ensure that DPRS has
adequate resources to address possble increased investigations in the community.




CHARGE 4: Studythecurrent publicassistancedigibility, application and review pr ocesses, and
other Department of Human Services client communicationsto ensurethat clientsaregettingthe
supports necessary to make a successful transition to self-sufficiency.

I ntroduction

Public assstance programs such as Temporary Assistance to Needy Families (TANF), the Food Stamp
Program and Medicaid provide vital supportsfor low-income Texans. There have been mgor changesin
enrollment processes since 1994, which have increased the difficulty in accessing benefits. All programs
have seen mgjor casel oad declinessince 1994, yet theleve of poverty hasnot decreased significantly during
this period.**
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Food Stamp participation declined by nearly 50 percent between 1994 and 1999. Approximately 12
percent of this reduction can be atributed to legidation barring certain legd immigrants from receiving
benefits® However, amost two-thirds of recipients who left the Food Stamp Program  after finding
employment remained digible based on their income.

There were a so Sgnificant declinesin the number of Medicaid recipients, despite the fact that gpplications
for Medicaid from low-income families actually increased between 1994 and 1999.% Aswith Food Stamp
participants, many leaving Medicaid remained digible based on income®” Children accounted for alarge
portion leaving Medicaid. By 1999, some 193,400 fewer children were enrolled in Medicaid, a 14.2
percent decline.®®

The committee was charged with studying the process by which low-income Texans access these benefits.
Thisreport highlights issues related to public assistance enrollment that have contributed to steep declines.
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Throughout the interim, the committee studied the needs of those il living in poverty aswell astheimpact
public assistance programs can have on the poor and working poor in this state. Following the section on
enrollment issues, the report discusses the chdlenge of using public assstanceto improvethewd|-being of
children, working families and immigrants.

| ssues Related to Public Assistance Enrollment and Re-Certification

Many of the changes affecting public assstance enrollment and re-certification are reatively new. Since
1996, the state has been dtering programs dramatically to emphasize theimportance of employment versus
dependence on cash assstance. The Department of Human Services (DHS), the agency responsible for
enrollment in each program, was given the chalenge of implementing thesereforms. Changes such asdlient
diverson and TANF casdload reduction have had an impact on Food Stamp and Medicaid enrollment.
Clients today encounter greater difficulty in both receiving and maintaining benefits. DHS was dso
responsible for improving the qudity of fraud control and error reduction for these programs during the
period Snce 1996. These changesimpact the processof obtaining benefitsaswell. During this same period,
the Texas Legidature cut the number of digibility workers, thereby increasing the workload. Turnover
among these workers nearly doubled. Findly, recent guidance by the Immigration and Naturdization
Sarvice pertaining to benefits legd immigrants can access, without endangering their ability to change their
datus in this country, have not been adequately communicated by DHS. This has dowed the reinstatement
of benefitsto Lega Permanent Residents.

Client Diversion
M essages for Potential Clients

Communicate these messages at the pre-application phase as well

as during the digibility interview. Choose the appropriate message

for every contact you make.

It is important to note that, while
caseload dedlinesin al programshave

occurred, the number of gpplications | « “There' s alifetime limit on how long you can receive cash

for bendfits has remained about the assistance. The economy is good at this time and you

same. A diminishing Food Stamp and may want to look for ajob now and save your benefitsin
oo i case you have to use them later.”

Me.dlcad caseload C.mnOt .be entirely . “Wo%< comes first; welfare should be alast resort.”

atributed to declines in TANF o i o .

. i . Providing for your family is your responsibility. You are
recipients.  Other policy changes expected to use your strengths, talents, and abilities to
related to TANF may aso contribute support yourself and your family.”
to steep declines. . “We want you to find and keep ajob. Or, if you have a

job, we want you to get a better job that will provide long-

; " term benefits for you and your family.”

For Instance, DHS mgltl.m.aj Ch.mg(.as . “You work to become self sufficient and independent.
in TANF progrgm aclml nistration In Y our children learn good work habits that they can take
order to emphasize the importance of into the job market with them. Remember, work is good
work et the time of certification. Part for you and your children.”
of this approach calls for workersat | * “When you work, you are a positive role model for your
local officesto attempt to divert cash childrer::

ass stance gpplicants from goplying at
dl. Workers are directed to explain
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the time-limited nature of TANF and to encourage applicants to search for work before seeking benefits.
The box on the previous page is an excerpt from the DHS Texas Works Advisor Training Manud, which
illustrates common statements applicants hear when applying for TANF.

Testimony to the committee suggests that client diverson may have achilling effect on Medicaid and Food
Stamp enrollment. Applicants who enter a DHS office may not be entirely clear about the help they need.
A casaworker may not distinguish between aclient’ sneed for food or health coverage and the need for cash
benefits. If an applicant wants to gpply for al three benefits, the diverson message is ddivered. The
Legidature may need to direct DHS to clarify these messages so that employees are able to distinguish
between TANF, Food Stamp, and Medicaid Program guiddlines.

TheLink Between TANF Cash Assistance, Medicaid and Food Stamps

Traditiondly, there has been alink between cash ass stance and the Food Stamp and Medicaid Programs.
Applicants typicaly access dl of these benefits at the same location. Enrollment for al of these programs
is administered within the same division of DHS. Therefore, policy and adminigtrative changes to one
program may have an effect on the others.

The link between TANF, Medicaid and Food Stampsis most apparent when looking at casel oad declines
iNTANF relativeto declinesintheother programs. A study conducted by TexasA&M University indicated
that only 65 percent of individuas leaving TANF (or AFDC) continued to receive Food Stamps and
Medicaid.® Aslarge declines occur in TANF each month, an increasingly smaller number of people take
advantage of Food Stampsand Medicaid. Further, the percentage of former TANF recipientswho |eft the
rolls without Medicaid, Food Stamps, or both, increased by ten percent between 1995 and 1999.

The Pesona Responshility and Work

“ States must determine whether individuals and families Opportunity Reconciliation Act, the federal

lost Medicaid coverage when their TANF casewasclosed, |  Welfare reform legidation passed by Congress
or when their TA coverage period ended without a proper | in1996, containslanguage related to de-linking

notice or without a proper Medicaid redetermination, Medicaid from TANF. House Bill 820, 76th

including an ex parte review consistent with previous . . .
fiETEe Session, was an atempt to bring Texas into

-HCFA Letter to State Medicaid Directors, April 7,2000 | Ccompliancewith federd regulationsby requiring
DHS to natify individuds leaving the TANF

Programthat they or their children might still be
digble for Medicad. The Hedth Care Financing Adminigtration aso sent letters to al State Medicad
Directors providing guidance regarding each stat€’' s responsbility to ensure that those who leave the cash
assistancerollsretain Medicaid benefitswhen digible. Smilar guidancewas sent to commissonersof human
sarvices from the U. S. Department of Agriculture related to the Food Stamp Program. DHS began
implementation of HB 820 in January 2000, and the agency conducted areview of its operationsto ensure
that it wasin compliance with federd guiddines. These actionsareagood start, but more needsto be done
to eiminate the impact of TANF reforms on both Medicaid and Food Stamp enrolIment.
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Staff Turnover and Workload | ncreases at DHS Local Offices

Texas Works Advisors, the digibility workers for
Texas public assstance programs, face increasng
challenges during the era of welfare reform. As policy
changes increese the emphasis on error reductionand || 6

Texas Works Advisor Turnover
FY 1994 through FY 1999

fraud control, the duration of interviews incresses as || 5o0.24 | 7
wedl. Despite the fact that the number of gpplications || & 0623 I —/
remained constant or increased, the number of full-time || ¢ 1g | s {
DHS employeeswascuit by theLegidature ' Possbly || £0.16 | //

as aresult of these burdens, the turnover rate among ég-i‘z‘ |l

Texas Works Advisors more than doubled between || 2 g4 °bi— . |
1994 and 1999. 19941995&22;132;19981999

Source: Texas Department of Human Services
Much of the turnover occurred among Seasoned i

employees leaving DHS for better paying jobs. This

has serious consequences for the quality of client

sarvices and communications. With fewer experienced saff members, new hires lose the benefit of their
mentoring. New workers must put asignificant portion of their effort into quality control, and lesstime is
spent interacting with clients who may need guidance in negotiating a complicated system.

Turnover aso places an increased burden on loca DHS offices because managers must scramble to keep
their offices adequately staffed. Further, regiond daff a DHS have had to double their recruitment and
traning efforts. Texas Works Advisor Training is four weeks in duration, a lengthy and costly endeavor.
Unfortunatdly, low unemployment, relatively low wages at DHS and the complicated nature of the Texas
Works Advisors job ensure that the problem with turnover will not end soon.

Fraud and Error Control

Inresponseto apoor rating in 1994 by the U. S. Department of Agriculture, thefedera agency responsible
for the Food Stamp Program, DHS implemented several strategies to reduce errors. For instance, to
decrease fraud, dl recipients and household members are required to be fingerprinted before they can
receive Food Stamps. The agency also created specialized case workers to conduct pre-certification
investigations. These workers actudly vist client
homes, their neighborsand their workplacein order
to verify gpplicant information. Many recipientsare
now required to vist a DHS office every one to
three months in order to maintain their benefits.
Although these measures assst DHS in preventing
errors, they dso create additiona requirementsfor

Fraud Prevention Measures

Shortened certification periods;
Pre-certification investigations;
Computerized verification; and
Finger Imaging

* Xk F
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clients, which may result in barriers to the program, particularly for working adults.

While diminating fraud and lowering error rates are essentid responsibilities of DHS, qudity control efforts
must be balanced with efforts to ensure accessto benefits. More frequent case reviewsin the Food Stamp
Program force clients to take more time off work. They must dso locate child care and trangportation,
which may not be readily available in some areas of the state.  Furthermore, the criteria for determining
which households must re-certify more frequently vary according to DHSregions. Inevery region families
with uncertain or fluctuating incomes are required to re-certify more frequently than those households on
fixed incomes or no potentia for earned income (as is often the case for ederly clients or clients with
disabilities). Many DHS offices even require monthly re-certification for employed dlients. In effect, the
agency isinadvertently mandating a much more onerous process for those who work.

The finger imagi gem dso presnt a
9 aging & mey P “Given the stigma already associated with receipt of

barrier to obtaining Food Stampsfor somefamilies.
DHS requires not just the adult recipient of Food
Stamps, but dl members of that individud’s
household to be finger printed. This creates an
added burden because a household may be
composed of school age children or other working
adultswho have difficulty taking thetimetogotoa
DHS office.

Food Stamps, the value placed on privacy, and the
distaste for excessive government interferencein one’s
personal life, it is likely that many people, even those
desperately in need of assistance, do not pursue their
application for Food Stamps when they learn about the
finger imaging requirement.”

Source: Center for Public Policy Priorities, Testimony
to the Legislative Budget Board, September 7, 2000

Not al fraud control has a negative impact on
enrollment. Theagency ingaled computerized data
sysemsin dl officesto smplify verification responghbilities. TexasWorks Advisors can now verify vehicle
regidration, resdence, credit information, employment, and crimind convictions amply by utilizing a
compuiterized database. In many cases, clientsno longer haveto provide secondary verification for severd
items on their gpplications.

To re-emphasize, fraud control is an essentid activity and DHS doesit quitewell. However, in light of the
fact that more and more potential benefits recipients are working but poor, the agency needsto look closdy
at fraud control measures. There may be ways to accomplish fraud control without discouraging potentia
recipients.

Confusion Related to Legal | mmigrant Policies

Federal wdfarereformin 1996 dradticadly limited lega immigrants accessto public benefits. Although some
of these benefits have since been restored, the mgority of legal immigrants are still indigible for Food

Stamps, and most legd immigrantswho arrive or arrived in the country after August 22, 1996 face alock-
out period before they can recelve Food Stamps, Medicaid, CHIP and TANF. In addition to these cutsin
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dighility, fear has increased within the immigrant community regarding the use of public benefits and its
potentialy negativeimpact on aperson'simmigration Satus. Testimony to the committee suggeststhat many
legd immigrants avoid gpplying for benefits for themsdves or their children due to fear, misinformation, or
confuson over digibility requirements.

A May 1999 guidance from the Immigration and Naturdization Service (INS) indicated which benefits
would not result in a "public

charge’ determination. When an ) _

(_:harge, it means that he or she is Benefitsthat will NOT affect an immigrant’sability to get agreen card
likely to be dependent on the | o pecomeaditizen:

governmert for care. Such a |- Health Care Services - Medicaid, CHIP, Emergency Medicaid,

determination could prevent an immunizations, prenatal care, city and county health programs,
. . : Community Health Centers, Texas Healthy Kids Corporation,
immgat from beng granted mental health services, substance abuse services, and all other

permanent residency, the first step public health programs (see exception below):

owar ming a citizen. . utritional Services - Food Stamps, , school meals, senior
t d becoming a it The N | Se Food St WIC, school meal
guidance darified that immigrants nutritional programs, or federal commodity assistance;

. Other non-cash benefits - public housing, disaster relief, family
violence services, child care and Head Start, energy assistance,
job training, or transportation assistance.

can access mogt savices, including
Food Stamps and Medicaid,
without jeopardizing their
immigration status.  Testimony to Benefits that MAY cause problems for some immigrantsif they have
the committee indicated that the relied on thefollowing benefitsin thepast AND arelikely to continueto

. . . . rely on them:
INS gw_dance |mmma|on is not |, Cash Assistance - TANF and SSI:
communicated effectively by DHS. | » Nursing Home or other Long-Term Institutional Care paid for
The agency began providing by Medicaid or other government funds.

training to incoming Texas Works
Advisorsregarding public chargein
the spring of 2000, but has not ingtituted any outreach efforts on the subject.

Furthermore, few outreach effortsfocus specifically on communitieswhereimmigrantsor familiescomposad
of individuas of mixed-immigration satusresde. For example, dthough 12 percent of the declinein public
assistance recipients can be attributed to changes in digibility policies for lega immigrants, these policy
changes resulted in a 55 to 90 percent decline dong the Texas’Mexico border. The federd government
reinstated Food Stamjps and Medicaid for over 29,000 lega immigrantsin Texasin 1998, but the state did
little to notify immigrant families of the new law. Consequently, there was no noticeable increasein Legd
Permanent Residents Food Stamp enrollment. Moreoutreach could resultinlarger numbersof digiblelegal
Immigrants recaiving the benefits necessary to support their families.

Administrative Burdens

Inastudy of individuds leaving the Food Stamp rolls, researchersidentified common reasonsfor voluntary
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terminationof benefits!®* The most common reason was clients’ increased earnings; however, about two-
thirdsof theseformer recipients of Food Stampsweredlill digiblebased onincome. The next most common
reason was adminidrative hasdes or problems. Public assstance recipients have dways been responsible
for ensuring that they continue to recaive the benefits for which they are digible. Researchers, however,
assert that Texas Works Advisorsin recent years are less likely to make aspecid effort to prevent aclient
from losing benefits compared with employees during theyears prior to welfarereform.*%? Thismay bedue
to increased turnover, reduced staffing and an emphasis on decreasing the level of dependence on public
assdancein generd.

The process of obtaining and re-certifying for benefits can be difficult and time consuming. A typicd face-
to-face interview lasts more than one and a haf hours, not accounting for waiting time and return vigts,
which can add severd hours in totd to the visit.!® Clients must complete additiona paperwork, supply
multiple forms of verification and, oftentimes, have nelghbors or employers account for satements made on
an application. Testimony provided to the committee indicated that these burdens have the effect of
discouraging many low-income families from completing the gpplication process.

Suggestions about the Process of Obtaining Benefits

As more and more cash assistance clients enter the workforce, the ranks of low-income Texans are
increasingly composed of theworking poor. These
are families that, despite their own best efforts,

continue to live in poverty. Food Stamps and .

_ . . workforce, the ranks of low-income Texans are
Medicaid r?p_resent vitel supports that fill the gap increasingly composed of the working poor. These are
between living expenses and income from | familiesthat, despite their own best efforts, continue to
employment. The process of obtaining these | liveinpoverty.
benefits should be tailored to the needs of working
families.

As more and more cash assistance clients enter the

The state can amplify the administrative requirements by minimizing theface-to-faceinterview requirements.
Eligibility workers at DHS could conduct interviews over the phone when necessary. Also, if verification
of information is required, forms could be sent through the mail. These changes would reduce the need for
applicants to take off work or locate child care in order to access benefits.

Already, DHS has taken steps to minimize verification requirements, as well as to smplify the public
assistance gpplication. The Medicaid Application Workgroup, composed of DHS employees, advocates
and legidative g&ff, scrutinized the application and verification requirements. The recommendations of this
group would reduce the amount of verification, and the gpplication would be revised so that gpplicants
would have an easier time supplying necessary information. The agency is currently considering these
recommendations. Thisisagood sart, and future efforts dong these lines should be strongly encouraged
by the 77th Legidature.
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Currently, DHS does not measure the performance of locd offices based on efforts to make the enrollment
process more effective and responsive to the needs of working applicants. The agency does measure
performance based on the number of people diverted, aswel asthe success of fraud and error reduction.
It is likely that diversion and fraud control activities add to the burdensome aspects of the enrollment
process. Therefore, it is important for DHS to expand its performance measures to ensure that client
diverson and error control do not supersede goals such as.

. The percentage of igible peoplewho leave TANF but retain Food Stamps

and Medicaid.
. The percentage of eligiblefamilieswho receive Food Stampsand Medicad.
. The number of gpplicants who complete the application process after

requesting services.
Uninsured Children

Medicaid isavitd support for many Texaschildren. Unfortunately, not al low-income children benefit from
the program. This is a dilemma that deserves specid attention, particularly in light of the fact that nearly
600,000 Texas children quaify for Medicaid but remain unenrolled. The consequencesof failureto provide
adequate hedlthcare for children are codtly, both in human and financid terms. Many of the enrollment
barriers imposed to limit errorsin the Medicaid program are unnecessary for children. Texas has a good
dedl of flexibility to smplify the application process for this program.

In April 2000, Texas began taking applications for the Children’s Health Insurance Program (CHIP).
CHIP expands government sponsored hedth coveragefor children livingin familieswithincomesbelow 200
percent of the national poverty level. The stateimplemented an aggressive CHIP outreach strategy that has
resulted in enrollment of 111,317 childreninlessthan haf ayear. During thissame period, however, 37,782
referrds from CHIP were made to DHS because theincome on the CHIP application was within Medicaid
income guiddines. Of these referrds, 19,382 are ill going through the intensive Medicaid enrollment
process, 11,209 abandoned the process entirely and were denied, and only 4,767 were actudly enrolled
in Medicaid. These figures illugtrate the difficulty many parents have with the enrollment procedures for
Medicaid as opposed to CHIP.

The CHIP gpplication processis strikingly different from that of Medicaid. Parents need not go to a state
office to apply for CHIP, since application materids are sent through the mail. When a parent has
questions or when more information is necessary, contacts can be made over the telephone. Also, parents
do not have to verify assets for CHIP as they do for Medicaid. Self disclosures on the CHIP application
are afficent and only income is verified. Once achildisenrolled in CHIP, the enrollment period lasts for
one year. With Medicaid, the parent must re-certify for benefits at least every Six months. Furthermore,
changes in income must be reported within ten days, and this may result in the termination of benefits.
Testimony from a broad-based coalition of stakeholders called for reform of the Medicaid enrollment
process for children, including eimination of the face-to-face interview, discontinuation of the assets teg,
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and the implementation of 12
months of continuous digibility.

There are good reasons to
congder theserecommendations.
Firg, the CHIP Program will
cover children in families with
incomes higher than Medicaid
Income guiddines, or up to 200
percent of

poverty. Becauseafamily witha
child who is determined to be

Eliminate Face-to-
Face Interviews

Discontinuethe
Assets Test

Implement 12-Month
Continuous Eligibility

Currently, 38 states
have done this for
their children’s
Medicaid programs.
Thiswill ensurethat a
CHIPapplicantwhois
determined to be
income €ligible for
Medicaid will be able
to complete the
enrollment process
over the phone or
through the mail.

The assets test is not
required by federal
law, and 40 states
have done away with
it for children’'s
Medicaid. Studies
indicate that a minute
percentage of families
who earn income that
makes them dligible
for Medicaid have
assets greater than
$2000.

The Social Security Act
allows states to do this
for children under age
19. Fifteen states have
implementedcontinuous
eligibility for children's
Medicaid.Parentswould
not be required to re-
certify for benefitsevery
six months, nor would
they have to report
changesinincome.

indigible for Medicaid based on
Il ncome or assets can n ow apply
for CHIP, there is no advantage or incentive for parents to provide fase information on their applications.
This reduces the need for a time consuming face-to-face interview conducted at DHS. Second, while the
income guideines for Medicaid and CHIP differ only dightly, they may be different depending on the age
of achild. Itispossblefor parentsto have one child digible for CHIP and another digible for Medicaid.
Unlessthe digibility processes for both programs are smilar, many parentsare likely to encounter difficulty
navigating between the programs. Third, most states have taken actionsto streamline Medicaid enrolIment
for children so that the process parallels the CHIP enrollment process.

Legal Immigrants Eligibility for Public Assistance

In 1996, the federd government subgtantidly limited immigrants digibility for public assistance benefits.
Texas has a large population of immigrants, and 12 percent of the state’s decline in public assistance
caseloads occurred because of the 1996 policy change. Some communities were hit particularly hard,
especidly those dong the Texas’Mexico border, where 55 to 90 percent of the Food Stamp participation
dedine occurred. Asasobering footnote, heath and nutrition problemsare on therisein these communities.
Policiesimpacting immigrants access to public assstance deserve specid attention in this Sate.

The right to Food Stamps and Medicaid was reingtated by Congressin 1998 for legal immigrant children.
The law ds0 reingtated these benefits for ederly and disabled immigrants who were lawfully present in the
U.S. before August 26, 1996. Lega immigrants who enter or entered the U.S. after this date can only
accessMedicadfiveyearsafter they becomeLega Permanent Residentsand must accrue 10 yearsof work
experience beforethey are digible for Food Stamps. A similar policy existsfor TANF, but Sates have the
option whether or not to implement it. Thusfar, Texas has not dected to give access to TANF for legd
immigrantsafter their fiveyear bar. Thereisno prohibitioninfederd law, however, that prevents tatesfrom
providing public assistanceto lega immigrantsusing sate dollars. Addressing theissue of public assstance
for legd immigrants should be a focus of the 77th Legidature, particularly for vulnerable populations,
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including pregnant women and victims of domestic violence.

Conclusion

Testimony provided to the committeeindicated that many digible familieswill avoid obtaining Food Stamps
or Medicaid rather than endure the bureaucratic hurdles or perceived invasions of privacy encountered at
DHS offices. Ingead, many families utilize emergency rooms for minor conditions, frequent loca food
pantries for regular medl's, or go without necessary food or medicd attention entirely. There are expensive
consequences. Emergency room careisfar more cogtly than routine carefrom afamily physician, and loca
governmentsareforced to pay thebill. By discouraging Medicaid applicants, Texasisshifting, not reducing,
hedlthcare cogts, increasing the locd tax burden and encouraging inefficiency. Thisis unsound fiscad and

socid policy.

Thesameistrueinrelaionto Food Stamp applicants. Food Stampsare funded entirely with federa dollars,
with the exception of administrative costs. These benefits allow recipients to purchase food from local
vendorswhich, inturn, contributesto theeconomy. Discouraged applicantsinstead seek out charitablefood
pantries, which do not have the resources or
infrastructure to keep up with the increase in need
resulting from the unwarranted drop in Food Stamp . _ .

evollment.  The state should prioritize EOt reducing, healthcare costs, increasing the local tax
) i i ) urden and encouraging inefficiency. This is unsound
improvements in the public assistance enrollment | fisca) and social policy.

and re-certification process to encourage eligible
familiesto apply for the Food Stamp Program and
Medicad.

B y discouraging M edicaid applicants, Texasisshifting,
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Recommendations

1. Recommend that the Legislature direct DHS to eliminate the face-to-face interview
requirement for children’s Medicaid applications.

Currently, 38 states and Washington, D.C., have done this for children’sMedicad. Thiswill minimizethe
burden on families who have a child digible for CHIP and ancther child digiblefor Medicaid, and facilitate
enrollment in Medicaid generaly.

2. Recommend that the Legidature direct DHS to discontinue the assets test for children’s
Medicaid applications.

Assets tests are not required by federa law. Forty states and Washington, D.C. have done this for
children’ sMedicaid. A common argument againgt dropping the assetstest isthat it will resultin childrenwho
were digible for CHIP becoming igible for Medicaid. Given that the state’s matching rate for CHIP is
better than it is for Medicaid, the state could end up spending more than it would have if the assets test
remained. It isimportant to note, however, that a very small percentage of families who meet Medicaid
income guidelines have assets greater than $2000.

3. Recommend that the L egidature direct DHS toimplement 12-month continuous€ligibility for
children’sMedicaid.

Twelve-month continuous digibility for children’'s Medicaid is dlowed for dl children age 19 and younger
under Section 1902(e)(12) of the Socid Security Act. Fifteen gates have implemented thisfor children’'s
Medicaid. Without this option, parents must report changes in income within ten days, and they must re-
certify for benefits at least every sx months. This places an undue burden on working families.

4. Direct DHStoadopt documentation requirementsfor children’sM edicaid applicationsthat are
gmilar to CHIP application and verification requirements, and direct DHS to smplify
documentation requirementsfor all public assstance applicants.

Currently, CHIP requires dl familiesto verify income and some familiesto verify citizenship. Medicaid, on
the other hand, requires extensive verification and documentation. Onefamily may have achild digiblefor
Medicaid and another digiblefor CHIP. Incons stency in documentation requirementsmay result inaparent
completing the process for one child but not another. Studies indicate that families digible for the Food
Stamp Program or Medicaid do not seek the benefits they need because of burdensome application and
verification requirements. Much of the information on gpplications can be verified through secondary data
SOUrces.
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5. Direct DHS to minimize face-to-face requirements for Food Stamp and adult Medicaid
applicants who are working.

Studies show that one of the mgor reasons that so many people who are digible for the Food Stamp
Program or Medicaid in Texas do not access these benefits is the lengthy face-to-face interview. Loca
DHS offices usualy schedule these mandatory meetings during norma business hours, forcing working
parentsto taketimeoff work. Evenwhentheinterview isscheduled after hours, aworking parent may have
difficulty locating child care or transportation. The agency has the option of applying for a waiver to
discontinue or curtail face-to-face interviews.

6. Recommend that the L egidaturereviseresource requirementsfor the Food Stamp Program
to ensurethat familieswith children can own areliable vehicle.

Under current federd law, families gpplying for the Food Stamp Program cannot have more than $2,000
incountabl e resources ($3,000if the household includes an elderly member age 60 or above), and the value
of a car greater than $4,650 is counted toward this limit.  This regulation prevents many low-income
families from getting Food Stamps. States may raise the resourcelimit through revised asset determination
policies, which is dlowed by the federd government.

7. Direct DHSto conduct an extended hour s survey and implement extended office hoursat all
appropriate locations acr oss the state.

DHS dready extends office hoursin sdlected areas of the state. Thesearetest Sites; the resultswill hepthe
agency determine the optima hours of operation. This recommendation directs the agency to develop a
more sophisticated study of extended office hours wherein dl DHS units participate.

8. Recommend that the Legisature fund increased staffing at DHS to handle an increase in
children’s Medicaid applications as a result of Children’s Health Insurance Program(CHIP)
outreach efforts.

During the 76th Session, the fiscal note attached to SB 445, the enabling legidation for CHIP in Texas,
included recommended funding for increased FTES at DHS to process increased children’s Medicaid
aoplications spilling over from CHIP. Themoney for these FTEswas never gppropriated. Theagency has
seen aggnificant reduction in FTES despite the fact that gpplications for public ass stance have remained
constant and are expected to increase as aresult of CHIP. The lack of adequate staff at DHS can dow
Medicad enrollment for dl children, including those referred by CHIP.
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9. Recommend that the Legidature fund and direct DHS to develop customer satisfaction
per for mance measur es and provide incentives for meeting or exceeding these standards.

This recommendation would reward improved outcomes on the following performance measures.

. The percentage of eigible people who leave TANF but retain Food Stamps and Medicaid.
. The percentage of digible families who receive Food Stamps and Medicad.
. The number of gpplicants who complete the application process after requesting services.

In Texas, more vaueis placed on payment accuracy than quaity service ddlivery to clients. Consequently,
workers spend much more time verifying information on the gpplication rather than focusng on helping
applicants to complete the process. Also, Texas makes budget projections based on caseload declinesin
dl three programs. TANF, Food Stamp and Medicaid. It is unlikely that an emphasis on improved
customer service can occur unlessfinancid incentives are added to baance the influence of other budgetary
concerns.

10. Direct DHSto establish an * Office Standar ds Working Group.”

In order to implement customer satisfaction performance measures, standards for the public assistance
application and re-certification process would need to be better defined. This could be accomplished in a
workgroup seiting smilar to the Medicaid Application/Verification Workgroup. The charge of this
workgroup would include establishing uniform standards for dl regions regarding:

1) minimum wait times;

2) acceptable parameters for setting shortened certification periods,

3) procedures for conducting pre-certification investigations,

4) durdtion of certification interviews, and

5) the number of documents that must be provided to receive Food Stamps.

11. Direct DHStoreview and reviseall levelsof client communicationsin a wor kgroup process.

Advocates, legidative aff and DHS employees worked diligently to develop a new application and
veificaion process in the Medicaid Application/Verification Workgroup. Many of these participants
expressed adesireto continue thisworkgroup to help improve other facets of the public assistance process.
The issues that would be addressed by such aworkgroup include dleviating the impact of the TANF client
diverson message on potentid Food Stamp and Medicaid applicants and reviewing dl relevant notices,
forms, gpplicationsand videos. Theworkgroup would dsolook at TexasWorksAdvisor training to ensure
that workers are able to distinguish between TANF, Food Stamp and Medicaid requirements.
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12. Recommend that the Legidature fund outreach programs that target harder to reach
populationsfor accessto the Food Stamp Program and Medicaid.

Studiesindicate that communitieswhereworking poor, mixed families, i.e,, those compaosed of citizensand
non-citizens, and urban families resde could benefit from outreach efforts. Such efforts help to promote
trugting relationships between outreach staff and clients, thereby increasing the likelihood that a client will
complete the application process. Also, such efforts are reported to increase word-of-mouth
communication between clients and potentia applicants.

13. Recommend that the L egidaturefund and direct DHSto develop aweb-based screeningtool
for community-based organizations to use to determine if their clients are dligible for the Food
Stamp Program.

Second Harvest, anationd group that provides hunger relief, is currently developing such atool. Because
potential Food Stamp applicants access multiple services outside of DHS, a web-based screening tool
would dlow community case managers to help determine whether clients are digible before sending them
to aDHS office.

14. Recommend that the L egidature mandatethat a certain per centage of any enhanced federal
funding Texas receives for Food Stamp error rate reduction be invested in efforts to increase
participation in the Food Stamp Program.

Some reports suggest that the actions the sate takes to reduce errorsin Food Stamp digibility and benefit
determinations e.g., shortened certification periods and increased verification respongbilities, may resultin
clients avoiding the process atogether. Therefore, a certain amount of enhanced funds dedicated to
increased participation may help to offset declines among those who remain digible for the Food Stamp
Program.

15. Recommend that the Legidature fund food, medical and cash assistance as well as work
supportssuch aschild carefor immigrant victims of domestic violence.

Currently, immigrantswho cometo the U.S. asthe gpouse of a citizen can sdf-petition (not list a sponsor)
for permanent datusif they leave the rdationship dueto domestic violence. However, aswith everyonewho
became aLega Permanent Resident after August 22, 1996, these individuas are locked out of Medicaid
for five years and the Food Stamp Program  until they accrue 10 years of work experience. This proposal
would alow this specific population to access these benefits before five years have lapsed, and help to
prevent victims of abuse from returning to an abusive partner. These benefits would be funded through
Genera Revenue. The number of legd immigrants who sdf-petition asaresult of domedtic violenceisvery
amdl, o thefiscd impact would be minimal.
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16. Recommend that the Legidature provide TANF to Legal Permanent Residents after their
five-year lock out has elapsed.

According to Federa Regulations, astate has the right to decide whether or not to provide TANF to LPS
after their five-year lock out period hasexpired. Texascurrently doesnot alow thispopulation to seek cash
assgance. This prevents these individuas from receiving TANF work supports such as child care and
increases the likelihood that they will remain near or below the poverty line and struggle to reach sdlf-
aufficency.

17. Recommend that the Legidaturedirect HHSC and TDH to promote accessto prenatal and
maternity care services for legal immigrant women subject to the five-year lock-out from full
M edicaid benefits.

Legd immigrant women can access prenatd care servicesfunded by thefederal Maternal and Child Hedlth
Block Grant. Also, if their incomeis a or below 185 percent of poverty, they can have ther ddivery
covered by Emergency Medicaid, aprogram originaly created to pay hedthcare providersfor emergency
care, including labor and delivery, provided to undocumented persons. Texas could improve access to
prenatal carefor legd immigrant women who have not compl eted their five-year lock-out by requiring Texas
TitleV contractors to perform targeted outreach to this population. Contractors could then coordinate the
provison of prenata care withinitiation of paperwork needed to file for Emergency Medicaid coverage of
the mother's labor and ddlivery costs.

18. Recommend that the Legidaturedirect HHSC to exer cisetheoption to extend full Medicaid
pregnancy benefitsto certain legal immigrant women, if Congress creates such an option.

Current pending federd legidation would give statesthe option of providing full Medicaid pregnancy benefits
to legd immigrant women who have not completed their five-year lock-out. If such legidation passes, Texas
could exercisethisoption, instead of promoting the Title V-based approach described in Recommendation
17 above.

19. Recommend that the Legidature amend current law to include state recognition of
nonresidential family violence centersand to authorizetheir funding with state appropriationsto
DHSfor the Family Violence Program.

This recommendation would dlow DHS to use dlotted funds for the Family Violence Program to cover
services beyond domestic violence sheltersand include other family violence services. Thiswould dlow the
agency to support resources for victims of domestic violence beyond the current smal number of shelters.
This recommendation was included last sesson in the DHS Sunset hill.
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