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HOUSE COMMITTEE ON TRANSPORTATION

Introduction

The Honorable Joe Straus, Speaker of the House of Representatives, appointed thirteen members
of the 85th Legislative to serve on the House Committee on Transportation. The following
members were named to the committee: Chairman Geanie W. Morrison, Vice-Chairman
Armando "Mando" Martinez, Representative Cindy Burkett, Representative Yvonne Davis,
Representative Craig Goldman, Representative Celia Israel, Representative Ina Minjarez,
Representative Larry Phillips, Representative Joseph Pickett, Representative Ron Simmons,
Representative Ed Thompson, Representative Senfronia Thompson, and Representative John
Wray. Representative Phillips resigned his seat in the House of Representatives on April 30,
2018.

Pursuant to House Rule 3, Section 36, The House Committee on Transportation has jurisdiction
over all matters pertaining to:

1) commercial motor vehicles, both bus and truck, and their control, regulation, licensing,
and operation;

2) the Texas highway system, including all roads, bridges, and ferries constituting a part of
the system;

3) the licensing of private passenger vehicles to operate on the roads and highways of the
state;

4) the regulation and control of traffic on the public highways of the State of Texas;

5) railroads, street railway lines, interurban railway lines, steamship companies, and
express companies;

6) airports, air traffic, airlines, and other organizations engaged in transportation by means
of aerial flight;

7) water transportation in the State of Texas, and the rivers, harbors, and related facilities
used in water transportation and the agencies of government exercising supervision and
control thereover;

8) the regulation of metropolitan transit; and

9) the following state agencies: the Texas Department of Motor Vehicles, the Texas
Department of Transportation, and the Texas Transportation Commission.

Speaker Straus has charged the House Committee on Transportation to study nine distinct
charges and make recommendations regarding any findings related to those charges to the 86th
Legislature. The specific charges are as follows:

1) Review the state's response to Hurricane Harvey and natural disaster preparedness with
respect to the transportation system and transportation infrastructure. Make
recommendations for improving agency operations related to emergency preparedness
and response.

2) Study the ability of the Texas Department of Transportation (TXxDOT) to deliver highway
construction projects that reduce congestion and improve mobility, including the
Department's options and limitations related to contracting. Make recommendations to
improve the Department's ability to complete complex projects on time and under cost.
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3) Study the efficacy of existing transportation finance mechanisms from state, regional, and
local perspectives. Identify opportunities to improve existing transportation finance
mechanisms and investigate the feasibility of developing new ones.

4) Study Texas' various toll road authorities and evaluate their transparency and stakeholder
responsiveness. Make recommendations to improve the state oversight of toll authorities.

5) Review the management of the oversize/overweight permitting system and ensure that
the state is adequately protecting the driving public and road integrity. Make
recommendations to improve operations.

6) Study emerging issues in transportation related to technology and evaluate the state's
preparedness for addressing challenges and opportunities posed by technological
advances. Review the implementation of state and federal programs and legislation
related to intelligent transportation systems, autonomous vehicles, unmanned aircraft
systems (i.e. drones), and other technological changes.

7) Review the current state of infrastructure at Texas' international shipping ports and
border ports of entry in Texas. Identify transportation-related impediments to
international trade and estimate the impact of those challenges, including border wait
times, on the state's economy. Make recommendations for improvements to facilitate
international trade and economic growth.

8) Evaluate the impact energy exploration and production have on state and county roads
and make recommendations on how to improve road quality in areas impacted by these
activities.

9) Monitor the agencies and programs under the Committee’s jurisdiction and oversee the
implementation of relevant legislation passed by the 85th Legislature. In conducting this
oversight, the committee will also specifically monitor the implementation of the TxDOT
Sunset legislation and related management actions.

The Committee held six public hearings to consider these charges and to take invited testimony.
During the course of these hearings, the Committee heard from more than seventy-five witnesses
addressing the nine specific charges. In addition to the oral testimony, written testimony was
also provided on specific charges and was considered in the development of findings and
recommendations.

Background Information

To understand the challenges facing Texas and its efforts to maintain and expand its
transportation infrastructure, it is essential to also look at the population growth that the state has
experienced. Between 2010 and 2016 Texas had the nation's largest population growth in each of
those years.! The total population increased from 2010 to 2017 by three million, one-hundred
fifty-eight thousand, four-hundred and ninety-six.> The metropolitan statistical areas of Austin-
Round Rock, Dallas-Fort Worth-Arlington, Houston-The Woodlands-Sugar Land, and San
Antonio-New Braunfels led the way in population growth during this time.? Texas has five of the
top fifteen most populous cities in the country as of July 1, 2017, and seven of the fifteen fastest
growing cities with a population greater than fifty-thousand.* These factors have led to
population projections indicating that Texas will continue to grow to as many as 42 million
residents by 2050°.
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A longer look back at the population growth reveals that Texas's population increased by fifty-
five percent between 1990 and 2013. The population grew from approximately seventeen
million to approximately 26.4 million. During that same time period, the annual vehicle miles
traveled (VMT) increased from 162.2 Billion VMT to two-hundred forty-three Billion VMT, an
increase of 80.8 billion VMT, or 49.8%. By 2030, it is estimated that VMT will reach three-
hundred four billion®.

Texas has also experienced a significant increase in commercial activity related to the shipping
of goods and services on both state road systems as well as through the Maritime Ports and the
Border Ports. In 2016 total Texas freight volume was 2.2 billion tons. By 2045, it is estimated
that the total freight volume will grow to 4 billion tons. This increase will be fueled by a number
of factors including Texas population growth, increased productivity from industry and
businesses, and increased shipping through the Panama canal.’

Both the increase in population and the increase in freight volumes will have a direct impact on
Texas' transportation infrastructure. EXisting roadways will need to maintained and upgraded,
and new routes and roads will need to be developed to meet the dramatic increase in traffic
volume and tonnage. These issues factor heavily in the charges that the committee sought to
address.
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CHARGE 1: Review the state's response to Hurricane Harvey and
natural disaster preparedness with respect to the transportation system
and transportation infrastructure. Make recommendations for
improving agency operations related to emergency preparedness and
response.

Committee Action:

The committee received testimony related to the impact of Hurricane Harvey on transportation
systems and infrastructure as well as natural disaster preparedness on February 7th, 2018. Oral
testimony was provided by individuals representing the following entities: Texas Department of
Transportation, Texas Division of Emergency Management, Texas Ports Association, Union
Pacific Railroad, and the County Judges for Harris, Orange, Fort Bend and Brazoria Counties.
Written testimony was also provided by the County Judge of Aransas County.

Background:
TEXAS DEPARTMENT OF TRANSPORTATION

The Texas Department of Transportation (TXxDOT) is responsible for critical operations prior to,
during, and after natural disasters. Prior to disasters, TXDOT must ensure that there are sufficient
roadways available for the use of the public to evacuate from an area expected to experience a
natural disaster. These roads must be able to withstand the effects of the natural disaster to the
best degree possible in order to protect the population in its movement away from the disaster.

One aspect of TXDOT's responsibilities at all times is to provide the public with highway
conditions. One mechanism that is most efficient is the continually updated DriveTexas.org
website. This website is designed to "provide accurate, timely highway conditions information."
Through TxDOT employees and contractors, information of the status and conditions of roads
throughout Texas are updated continually, twenty-four hours a day. During weather events and
disasters, this website is a critical component of providing information to people in the affected
area, to those who are attempting to bring supplies or rescue efforts into the area, to those seeking
routes through or around the affected area, and for the identification of safe evacuation routes out
of the area. DriveTexas.org received more than 5.1 million visits before, during and immediately
after Hurricane Harvey. Testimony from Judge Sebesta of Brazoria County indicated that there
needs to be a mechanism to allow for the roadway conditions from TxDOT's Drive Texas.org to
be downloaded to the counties' Geographical Information Systems (GIS) to allow them to update
their citizens regularly as well®.

During disaster response, TXDOT also operates a travel information phone line which is staffed
by TXxDOT employees. Recorded road conditions are also available on a twenty-four hour basis.
During and after Hurricane Harvey, the phone line received more than 163,000 calls.
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TxDOT uses its dynamic messaging signs along the roads to warn travelers of the potential for
dangerous conditions due to major weather events. These signs are used to warn of road closures,
the availability of fuel and shelter, and to direct citizens to evacuation routes. One key advantage
to these signs is that they can be activated, and the message updated, as necessary without having
to be at the location, allowing for much quicker response and providing timely warnings to
travelers. Although highly effective, there are only eight-hundred eighty-five large signs and two-
hundred smaller ones across the state.

Evacuation of areas in advance of a weather event is a decision made by local officials. Once a
decision has been made, TXDOT in coordination with the Department of Public Safety will
activate their preset plans for the areas affected. This effort can include using highway shoulders
as additional lanes. TXxDOT and DPS will also provide for guidance and signage should local
officials direct that contraflows will be activated, allowing both sides of designated highways to
be used to evacuate citizens.

During an evacuation, TXDOT also works closely with the fuel stations with backup generators to
ensure that evacuees have sufficient fuel to escape from the path of the storm, and works with the
fuel industry to ensure that adequate supplies are reaching the stations. TxDOT also prepositions
its own fleet of thirty fuel tanks at strategic locations to enable them to support emergency crews

and stranded motorists.

Both prior to and during the disaster, TXDOT must be positioning equipment, personnel and
supplies to be able to respond to emergency requirements as quickly as the disaster allows. It also
works to clear lane closures, abandoned vehicles, and suspends construction and road
maintenance in these areas to facilitate movement of vehicles out of the path of the disaster and to
reduce the impediments to emergency response into the area. Immediately after the disaster,
TxDOT must be able to coordinate with the Texas Department of Emergency Management
(TDEM) to provide high-water vehicles which may be used during rescue operations if other
agencies' resources are insufficient.

TxDOT must also begin the assessment of roadways affected by the disaster to determine
accessibility of impacted communities, and ensure that first responders and emergency vehicles
can access these communities by initially clearing roadways to the affected areas. This is a
critical component to restoring access to the communities, but is also necessary to allow the
electrical power crews to safely access these areas and to conduct their repair operations. The
restoration of electricity transmission is a crucial step in allowing citizens to return to their homes
and lives.

Many communities also do not have the resources or the systems in place to remove the debris
that may have resulted from the disaster. Although most communities have contracts with debris
removal service companies, many of these companies sought to renegotiate their contracts with
the cities or simply chose not to honor them due to receiving higher compensation from other
contracts, either in Texas or in other areas of the country affected by hurricanes. TxDOT, again
working through TDEM, responded with equipment and personnel to requests from local
jurisdictions to assist with the clearing and removal of debris from impacted areas. After
Hurricane Harvey, TXDOT removed approximately 20.5 million cubic feet of debris.
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Once initial response has been completed, TXDOT must then begin the effort of determining the
need for repairs to roads, bridges and other infrastructure and develop an appropriate plan to bring
these systems back on line as quickly as possible. These efforts include evaluating pavement,
guardrails, signal lights, bridge supports and driving surfaces. After Harvey, more than five
hundred roads were closed due to high water, and more than four thousand bridges were
impacted. During Hurricane Harvey, many state highways faced continuing flooding in the
Houston and Beaumont areas, creating continuing traffic control and local access issues.

TxDOT's responsibilities to evaluate evacuation routes that use interstate and state highway
systems are an ongoing requirement. To that end, testimony was received that certain counties
were faced with significant issues when evacuation routes were flooded. In some cases, these
evacuation routes were forced to close due to short stretches of road which were impassable.
Fort Bend County was limited to one primary evacuation route due to this type of flooding. Fort
Bend County Judge Robert Hebert indicated that these closures were a significant impediment to
evacuating medical care facilities and nursing homes which necessitated airborne evacuation of
many of these individuals®.

Another issue that was raised during Testimony from Judge Emmett of Harris County identified
that truck traffic in Southeast Texas came to a standstill due to the flooding on the roadways.
This precipitated a significant negative impact on commerce not only for Texas, but nationally.
Judge Emmett also identified that concern that the Texas Medical Center was an island as the
roads around it were all flooded. This required any critical movement of patients to be handled
by helicopter which was limited due to the ongoing weather®®,

Local governmental entities have also identified the replacement of signs, signals and lights
along roadways as an important part of the recovery effort. Many times, these entities were not
able to obtain the necessary replacement devices in a timely manner. While ongoing
relationships between entities allowed for the distribution of available resources, a more
comprehensive and coordinated effort would be beneficial.

The costs associated with disasters are generally initially funded out of the existing TxDOT
budget. During events like Hurricane Harvey, state and federal disaster declarations were made
by Governor Abbott and President Trump. These declarations trigger eligibility for
reimbursement for some expenses by the federal government. Although these funds become
available through a variety of current programs, they also receive supplemental funding through
appropriations from Congress after the disaster. While these funds can cover specific parts of the
costs attributable to TXDOT operations, actions taken outside the areas designated by the federal
disaster declaration or beyond the specific allowable purposes tied to the funding leave some
TxDOT expenses non-reimbursable.

During Hurricane Harvey and its aftermath, TXDOT estimates that it incurred expenses of $66
Million for response mobilization, $110 Million for roadway damage, $10 Million for TXDOT
building and ferry damage, and $6.2 Million for equipment costs. These funds were used to
repair roads, bridges, signals, signs, the Port Aransas Ferry, TXDOT centers in Port Aransas and
Beaumont, and for debris removal. TXDOT is seeking to recover a significant portion of these
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expenses through FEMA and the Federal Highway Administration. The TXDOT response
included more than one million work hours from almost five thousand employees.!!

TEXAS MARITIME PORTS

Maritime ports in Texas represent one of the most significant economic drivers for its economy.
Many of these ports faced significant impacts from Harvey, either through direct wind and/or
surge impacts or through rainfall and flooding. Of significant concern is the amount of silt and
debris that was carried down waterways to the various ports resulting in reduced depth of ship
channels and a corresponding impact to the loading of ships and the availability of berths for deep
draft ships that were fully loaded. This silting in of the ship channels results in limiting the cargo
loads of ships so that they are not exceeding the restricted depth of the channels. To reduce
weight, ships are required to travel without a full load, increasing costs, reducing efficiency, and
increasing the number of vessels required. While these channels are under the primary
jurisdiction of the U.S. Army Corps of Engineers, the impact to the state economy and future
business growth is restricted by the reduced cargo capacity®2.

*Note: For additional Port Infrastructure Information, See also Charge 7.

Committee Recommendations:

1) TxDOT should identify existing evacuation routes on the state highway system which
were impassable during Hurricane Harvey and determine whether limited elevation of
flooded sections could alleviate evacuation concerns. If this is a viable solution, then
elevation of these key sections should be incorporated into state highway planning and
funding at the earliest possible time.

2) TxDOT should work with local governmental entities affected by disasters to ensure that
traffic signs, signals and lights are able to be replaced as soon as possible following the
event and to share available resources as necessary to fulfill this function.

3) TxDOT should work with city and county emergency management information systems
to ensure that information regarding road conditions and closures is able to be relayed to
these entities and shared with their citizens in an effective manner.

4) TxDOT in cooperation with the Texas Division of Emergency Management (TDEM)
should identify and evaluate key civilian infrastructure such as the Texas Medical Center
that must remain accessible to vehicle traffic and determine if there are any steps that
could be taken on state highways to ensure that access. TXxDOT should then incorporate
these steps into state highway planning and funding.

5) Texas Maritime Ports should be supported in their efforts to obtain federal funding for the
clearing and dredging of critical waterways that have been limited due to the effects of
Hurricane Harvey.
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Charge 2: Study the ability of the Texas Department of Transportation
(TxDOT) to deliver highway construction projects that reduce
congestion and improve mobility, including the Department's options
and limitations related to contracting. Make recommendations to
improve the Department's ability to complete complex projects on time
and under cost.

Committee Action:

The committee received testimony related to this charge on April 17, 2018. Oral testimony was
provided by individuals representing the following entities: Texas Department of Transportation,
the Sunset Commission, the Association of General Contractors, the Metropolitan Planning
Organization, and a representative of the Regional Mobility Authorities.

Background:

Currently, TXDOT maintains more than 80,000 miles of farm-to-market, ranch-to-market, state,
U.S. and interstate highways*3. In order to prioritize projects, TXDOT must weigh available
funding with the existing and future transportation needs based upon population growth and
traffic demands. The Texas Department of Transportation's (TxDOT) ability to deliver highway
construction projects that reduce congestion and improve mobility is based upon the funding that
is available for these projects, the types of contracts that can be utilized to develop, operate,
maintain and fund the projects, and the management oversight and enforcement conducted by
TxDOT.

TxDOT has significant challenges facing it with regard to contracting. It is second only to the
Department of Health and Human Services in the number and amount of contracts awarded with
more than $32 Billion in active contracts. With the increase in funding provided by Proposition
1 and Proposition 7, TXDOT is realizing an increase of almost double the funding that they have
previously received and the corresponding increase in the number of contracts required to carry
out the funded projectst®.

*Note: While Charge 2 addresses the issues related to the contracts that TXDOT may use, the
sources of funding and alternatives are addressed in Charge 3.

CONTRACT TYPES

Design-Bid-Build projects are separated into two distinct processes. The first provides a process
by which TxDOT either develops internally, or contracts with a private contractor to develop, the
plans, specifications, and estimate package and supporting documentation for the project. After
this process has been completed, the design is then put out for bid to the contractors to actually
construct the project’®. This has been the traditional method for transportation construction
projects since 1925. Design-Bid-Build contacts are anticipated to represent between $5.5 Billion
and $6 Billion in the Unified Transportation Program in each year for the next ten years.

17



Design-Build contracts have been a more recent mechanism used to carry out transportation
construction projects. In the design-build process, one contractor is hired to carry out both the
design of the project; including plans, specifications, and estimates; and the build portion of
actually constructing the project. This method shifts some risks to the contractor, and may
expedite the construction project. The design-build method has been used for both straight
design-build contracts and for comprehensive development agreements. Current statutory
requirements for design-build projects limits the total number of projects to no more than three
per year with a minimum project size of $150 Million. TxDOT is also required to closely track
these contracts to evaluate their effectiveness compared to traditional design-bid-build
contracts'®. TxDOT estimates that over the next ten years, between $1 Billion and $1.5 Billion
will be expended per year through design-build contracts.

Beginning in 2003, the Legislature authorized the use of Comprehensive Development
Agreements (CDAS) to provide for public-private partnerships between TXxDOT and private
entities for the construction, rehabilitation, expansion or improvement of a transportation project.
These agreements may also set the conditions by which the private entity will provide financing,
acquisition or right-of-ways, maintenance or operation of the project'’. CDAs allow for the state
or Regional Mobility Authority to maintain ownership of the roadway, while deferring some or
all of the risk of the project to the private sector. In return the private sector is allowed to
generate revenue from tolled lanes or bridges. Some of these projects included an upfront
payment to the state or ongoing revenue sharing, and were limited to a maximum of fifty-two
years duration. No new CDAs have been authorized since the 83rd Legislative Session, and any
projects not already approved and in process by August 31, 2017 lost statutory authority to
proceed.

SUNSET COMMISSION ISSUES

While additional funding was provided for TXDOT projects, the agency was also undergoing
Sunset review. As a part of this review, the Sunset Commission Staff report identified several
areas of critical improvement that needed to be taken with regard to its contracting function. The
commission noted that delays to construction projects caused by the contractor were present in
almost twenty-five percent of all projects, with seventeen projects delayed for more than one-
hundred days. TxDOT also awarded new contracts to contractors whose existing contracts were
behind schedule, resulting in the potential for further delays on either project as the contractor
resources are further stretched. The past performance of a contractor is not used in an effective
manner when reviewing bids for future contracts.

The Sunset Commission report also raised the issue that the contracts themselves contained
limited remedies with which to redress delays or other issues with regard to successful project
completion. Based upon the contracts that were previously issued by TxDOT, there were only
two remedies for low-bid contracts, liquidated damages and default. Liquidated damages
provided for a payment to TxDOT for each day beyond the contract specification. The
liquidated damages also did not include the cost of traffic impacts in many of its enforcement
actions, significantly reducing the potential recovery. In FY 2015 TxDOT assessed only $6.2
Million in liquidated damages for project delays. As Sunset recognized, the minimal nature of
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the liquidated damages sections of its contracts was not sufficient to have an effect on
performance. With regard to default provisions, TXDOT used this operation on thirteen projects
against four contractors in 2015. With a total of seven-hundred eighty-six contracts in effect that
year, and more than one-hundred seventy-seven experiencing delays, the remedies were of
limited impact.

The evaluation of contractor performance can be a key tool when determining the effectiveness
of the contractor and its ability to carry out future contracts. Prior to the Sunset Commission
Report, TXDOT only required an evaluation of the contractor's bidding capacity instead of a
more thorough determination of its ability to meet quality, safety and timeliness standards*®. The
bidding capacity merely reflects a financial determination made by independent bonding
companies whose bond helps protect the state in the event of default. Incorporating the past
contractor performance evaluation into the bidding process for future contracts could have a
significant impact on TxDOT's ability to ensure efficient and successful completion of new
contracts.

Contractor sanctions is another method whereby TXDOT brings an administrative process
against the contractor for delays in completion or other contract issues. This process is not
specified in the contract in most cases, but rather is predicated on TXDOT rules. The challenge
to this process is that it may take more than a year prior to resolution which has limited effect on
a project being completed in a more timely manner. The sanctions that could be imposed include
a letter or reprimand, prohibition from entering into a specific project, a limit on the contract or
payment amount for up to thirty-six months, or debarment for up to thirty-six months. Even
under the practice currently, TXDOT risks not applying the sanctions in a consistent manner as it
does not have adequate guidelines for application.

While the sanction process, liquidated damages, and default are the types of mechanisms to hold
a contractor accountable for project completion and delays, incentives may be included in the
contract to encourage contractors to finish the project within a specific timeframe. TxDOT has
the authority to implement these types of bids by allocating a cost per day and allowing the
contractors to bid on both aspects, the cost and the time to completion. Milestone incentives
could also be used to provide a supplemental payment for successfully meeting a deadline.

The challenge to using the incentive approach is to be able to identify which projects should have
incentives applied and the appropriate amount of the incentive. TXDOT has not provided the
necessary guidance to the districts on determining either the contracts which are viable for
incentives, how to calculate the incentive amount, and how long the incentive period should be.
The use of incentives can result in a higher cost for the project, but can also be balanced against
the external economic costs of the project remaining uncompleted for a longer period of time.

With regard to the design-bid-build or design-build contracts, the Sunset Commission has
recommended that TXDOT include a range of contract remedies to its traditional low-bid
highway contracts. This is a critical mechanism for TXDOT to be able to meet its obligations to
reduce congestion and improve mobility™®.

The 85th Legislature passed Senate Bill 312, the TxDOT Sunset bill which enacted the
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recommendations of the Sunset Commission with regard to contracting as described above. On
August 30, 2018 the Texas Transportation Commission adopted the necessary rule changes to
incorporate these recommendations and has ongoing activities to carry them forward. The
implementation of these changes is essential to increase TXDOT's ability to effectively manage
the increased number of construction projects in an efficient manner while protecting the
taxpayers' investments.

CONGESTION PROJECTS

TxDOT was directed by Governor Abbott on September 23, 2015 to, "create a new focused
initiative to identify and address the state's most congested chokepoints and work with
transportation planners to get new roads built swiftly and effectively?®." Chairman Bruce Bugg
in a Texas Transportation Commission Meeting on December 14, 2017 directed TXDOT senior
staff to apply substantially more of the new funding sources on the top one-hundred congested
roads to address the worst chokepoints. With the population growth that is anticipated in the
major metropolitan areas, TXDOT's efforts will be critical to enabling the state's continued
economic and population growth.

Based upon TxDOT's analysis, the cost to reduce the congestion for the top forty-eight most
congested corridors would require thirty-one separate projects at a cost of more than $35.9
Billion. The estimated positive economic impact from the reduced congestion includes time lost
in traffic, fuel costs, vehicle operating costs, the economic impact of the construction, and the
indirect business activity is more than $135 Billion.

TxDOT initiated its Texas Clear Lanes project with $1.3 Billion from the ending of diversions
form the State Highway Fund. These funds went to fund congestion relief projects in the five
major metropolitan areas of Austin, Dallas, Fort Worth, Houston, and San Antonio. Under the
Unified Transportation Program (UTP) ten-year plan, there is more than $24.4 Billion identified
for congestion relief in the five major urban areas. The five metropolitan areas have designated
funding in the following amounts: 1) Austin - $2.7 Billion, 2) Dallas - $6.8 Billion, 3) Fort
Worth - $3.2 Billion, 4) Houston - $8.9 Billion, and 5) San Antonio - $2.8 Billion?.

Committee Recommendations

1) TxDOT, Regional Mobility Authorities, and county and regional toll authorities should
be able to enter into comprehensive development agreements for projects which are not
included in TXDOT's Uniform Transportation Program and which have been approved by
a vote of the designated elected local governmental entity or entities, or by a local
referendum in the area(s) through which the highway will be built or expanded.

2) Regional Mobility Authorities, and county and regional toll authorities should be
authorized to develop toll roads or tolled lanes for projects which have been approved by
a vote of the designated elected local governmental entity or entities, or by a local
referendum in the area(s) through which the highway will be built or expanded.

3) TxDOT should be authorized to increase the number of design-build contracts from the
current number of three to a total of six per year with a minimum project value of $250
Million and require that TxDOT track and report on the efficiencies developed through
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4)

this mechanism and report it to the Legislature in January of each year.

TxDOT should produce annually a report detailing the total traffic delays caused by the
fault of the contractor including both administrative costs and traffic delay costs and the
corresponding penalties that were imposed on the contractor for these delays including
debarment, monetary penalties and such other penalties as TXDOT imposes. TXDOT
shall also include a list of other projects on which the contractor is currently working and
the status of the contract as well as the contractor's contracts for the previous five years
and any delays in the completion of those contracts.
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Charge 3: Study the efficacy of existing transportation finance
mechanisms from state, regional, and local perspectives. ldentify
opportunities to improve existing transportation finance mechanisms and
investigate the feasibility of developing new ones.

Committee Action:

The committee received testimony related to the charge on April 18, 2018. Oral testimony was
provided by individuals representing the following entities: Texas Department of Transportation,
the Bond Review Board, Regional Mobility Authorities, Toll Road Authorities, the Austin
Chamber of Commerce, and the City Council of Dallas. Written testimony was also provided by
the Texas Conservative Coalition Research Institute and the Reason Foundation.

Background:
STATEWIDE FUNDING

Funding for TXDOT comes from a variety of sources including federal funds, the State Highway
Fund, Proposition 1, Proposition 7, comprehensive development fees, State Highway Fund
surplus, bond proceeds, and the Texas Mobility Fund. TxDOT's ten year Uniform
Transportation Plan includes more than $70 Billion is projects with more than $38 Billion of that
funding coming from Propositions 1 and 7. This is a significant step forward for improving
transportation infrastructure in Texas.

Federal funding for TXDOT comes primarily from the tax and fee revenue deposited to the
Federal Highway Trust Fund from gasoline and diesel fuel taxes. The federal motor fuels tax
rate is 18.4 cents per gallon on gasoline and 24.4 cents per gallon on diesel. In 2005 Congress
voted to spend down the balance of the fund that had accrued over previous years, temporarily
raising the state allocations for 2005-2009. After 2009 the higher levels of funding were
continued using general funds to supplement the Federal Highway Trust Fund revenue.

The White House has identified $200 Billion in direct federal investment in infrastructure that
they have indicated would require significant new investment from state and local resources to
match. The match may be difficult for the state and local governments to meet without a way to
provide private sector funding to supplement these sources. Although no funding has been
passed for this program, the ability of the state to compete for these funds could provide
additional options for new infrastructure development.

The State Highway fund accounts for approximately thirty-three percent of the total TXxDOT
budget and is supported by several revenue sources including the motor fuels tax, motor vehicle
registration fees, lubricant sales taxes, permit fees for special vehicles, local project participation
funds, and federal highway reimbursements. In the 84th Legislative Session, the Legislature
ended approximately $1.3 Billion in diversions from the State Highway Fund to other projects
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increasing TXxDOT's budget correspondingly.

The Texas Motor Fuels tax is twenty cents per gallon on both gasoline and diesel fuel, fifteen
cents of which is dedicated to the State Highway Fund and five cents is dedicated to the
Available School Fund. The Texas motor fuels tax rate is ranked thirty-first among the states
and has not been increased since 199122, Based upon the value of the gas tax in 1992, it has been
estimated that the current purchasing power of the tax revenue is less than half of its original
value?. The improvements in fuel efficiency and the incorporation of alternative fuels like
natural gas and electric, are also eroding the revenue derived from the gas and diesel taxes?*.

In 2014 Texans approved Proposition 1 which authorized a constitutional amendment to allocate
a portion of the oil and gas severance taxes to the State Highway Fund dependent upon insuring
a "sufficient balance™ in the Economic Stabilization Fund. For the 2018-19 Biennium Prop 1
provided 9.4 percent of the TXDOT budget. The funds could be spent on "constructing,
maintaining, and acquiring rights-of-way for public roadways other than toll roads. The enabling
act HB 1 of the 3rd Called Special Session of the 83rd Legislature provided that the distribution
would end on December 31, 2024. This amendment has provided significant new revenue to
TxDOT totaling more than $4 Billion through Fiscal Year 2018 and is deposited in a subaccount
of the State Highway Fund. The amounts distributed to this fund from the severance taxes are
wholly dependent on the demand for these products, the price of these products, and the balance
in the Economic Stabilization Fund. These funds will expire after the Fiscal Year 2025 transfer
unless further action to extend the expiration is passed by the Legislature. This creates a
measure of uncertainty to the budgeting process under TXDOT's Uniform Transportation Plan
which projects funding out ten years and goes beyond the current expiration date for the funding.

Proposition 7, which allocates the first $2.5 Billion in sales tax revenue above $28 Billion to
transportation funding, was passed by Texas voters in 2015. This fund accounts for
approximately eleven percent of the TxDOT budget. The funds could be used to "construct,
maintain, or acquire rights-of-way for public roadways other than toll roads; or to repay the
principal of and interest on general obligation bonds issued under Proposition 12. The
amendment also provides that thirty-five percent of any motor vehicle sales and rental tax
revenue in excess of $5 Billion be distributed to TXDOT beginning in September of 2019. These
provisions will expire on August 31, 2032 and August 31, 2029 respectively unless future
legislation is passed to extend them?. The Legislature may also reduce the amount deposited to
the State Highway Fund under either provision by a two-thirds vote of each chamber by up to
fifty percent for a given biennium?,

The Texas Mobility Fund is a revolving loan program that was created in 2001. In 2003 the
legislature dedicated revenue to fund the bond payments. These bonds are not subject to the
constitutional debt limit unless general revenue is required to make a debt service payment in
which case, only the amount of the payment is counted against the constitutional limit. HB 2015
by Chairman Pickett was passed in the 84th Legislative Session and directed that no further debt
may be authorized under the fund, and only actions to repay or refinance the current bonds may
be taken.

A constitutional amendment entitled Highway Improvement General Obligation Bonds, or
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Proposition 12, approved by voters in 2007, authorized the legislature to allow TxDOT to issue
up to $5 Billion in bonds to fund highway infrastructure. Under HB 1 of the 81st Legislature,
TxDOT was authorized to issue the general obligation bonds. The Transportation Commission
has committed the full $5 Billion of bonds. No new bonds may be issued.

Proposition 14, State Highway Fund revenue bonds, were approved by the legislature and voters

in 2003. The maximum of up to $6 Billion in bonds is secured by State Highway Fund revenues.
The Transportation Commission has committed the full amount to projects. No new bonds may

be issued?’.

One aspect of project development and the decision regarding the source of funding for
transportation infrastructure projects is the variable cost of the projects themselves. Estimating
the overall cost of projects in the future is difficult as the cost of these materials does not
correlate with inflation in the overall economy. TxDOT maintains the Highway Cost Index
(HCI) which allows it to monitor the price changes in thirty-four items that are highly correlated
to the highway construction industry. The HCI can be used to estimate the purchasing power of
future transportation funding and to determine funding requirements for proposed projects?.
This is a critical tool in the development of the Unified Transportation Program to ensure that
adequate resources are available for projects included in the plan. It can be used to evaluate
decisions regarding the use of bond financing if the projected future costs of a project will rise
sufficiently over time to exceed the cost of financing and developing the project at the present
time and at the present cost.

REGIONAL AND LOCAL FUNDING

Transportation Reinvestment Zones (TRZs) were created by the legislature to provide a
dedicated revenue source for local transportation projects. Since its origination in the 80th
Legislative Session, TRZs have been revised a number of times to expand their utility, scope and
applicability. A city, county or port authority may designate an area of the jurisdiction, which is
underdeveloped, establish a base year for property and sales tax, and any incremental increases
in tax revenue from within the zone from this base year may be applied to transportation projects
in the zone?®. It differs from traditional Tax Increment Financing because it is not based on an
increase in the tax rate and does not require a separate governing board. Funds from the TRZ
may be combined with other sources of revenue to complete the project. Based upon the
improved transportation infrastructure, additional growth in the underdeveloped area provides
significant benefit to the local governmental entity and the citizens. Multiple cities and counties
have implemented TRZs. A Texas A&M Transportation Institute research effort identified key
unresolved issues that have limited TRZ use. Counties may face constitutional challenges if they
use TRZ revenue to secure bond debt, and a recent Attorney General Opinion (KP-0004)*° has
indicated that merely collecting and using funds from a TRZ may subject the county to
constitutional challenge3l. County Energy Road TRZs (CETRZs) were repealed in the 85th
Legislative Session. (Note: See Also Charge 8 on Energy Roads)

Vehicle registration fees are collected by the county tax assessor-collector and can include
optional local fees added by the commissioners court of a county. These fees may not exceed
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$10 with certain county exceptions and are allocated to the county's road and bridge fund to
provide funding for transportation projects within the jurisdiction.

Bond financing of transportation projects may be undertaken by Regional Mobility Authorities,
County Toll Authorities, and Regional Tollway Authorities, which use revenue generated from
toll roads to construct infrastructure either in place of, or supplementing, TXDOT funding®.
However, any project by these entities must be approved by TxDOT if it connects to the state
highway system.

Public/Private Partnerships and Comprehensive Development agreements have also been used as
revenue sources to fund transportation projects in local jurisdictions. These have the added
benefit that the private company may assume the risk of paying the cost of the project and is
repaid with the revenue generated from the tolls on the road over time. These types of
agreements have led to new road construction by entities authorized to create toll roads. The
legislature has not authorized new CDAs since 2013. Mike Heiligenstein, Executive Director of
the Central Texas Regional Mobility Authority stated, "We are currently at a disadvantage with
other states because we are restricted from entering into P3s and CDAs.3*"

The federal government has also provide the Transportation Infrastructure Finance and
Innovation Act (TIFIA) which provided credit assistance for regional and national surface
transportation projects. The Central Texas Regional Mobility Authority used TIFIA to help fund
the 183 South and 183A Phase | projects. TIFIA was reauthorized by Congress in 2015 to
continue through 2020.

The Infrastructure for Rebuilding America Grants (INFRA) is another federal program
administered by the U.S. Department of Transportation. In order to apply for these grants,
TxDOT must approve the application. The process is highly competitive and limited funding is
available, making this program of limited access.

Six metropolitan transit authorities, two city transit departments, one county transit authority,
and one advanced transportation district impose a sales and use tax which may be used to fund
transportation projects in their respective areas®. The majority of these funds are used to
provide public support for transit solutions, but some of the resources, such as in Bexar County,
are allocated to infrastructure projects on both county and state roads®.

Cities and counties may also, at the request of property owners, create public improvement
districts (PID) which are funded by property tax assessments on the property owners within the
bounds of the district. The funds are then used specifically within the district to provide benefit
to the property owners in the form of improvements to public facilities and infrastructure. In
some cases the PID funds are used to supplement transportation projects that have not been
funded through TxDOT and which are necessary for the maintenance or growth of areas within
the PID%,
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ALTERNATIVE FUNDING OPTIONS

With the adoption by consumers of an increasing number of electric vehicles, which, by their
nature, do not pay the gas tax, some states are either considering or, as in the cases of North
Carolina and Virginia, implementing a registration fee on electric vehicles in place of the
revenue received from the gas tax. While the number of electric vehicles in Texas in 2015 was
approximately three percent, that number is expected to at least double by 2040%. As the
technology related to batteries continues to advance, and the range of battery-operated vehicles
expands, the take up rate of these vehicles will also grow®. There are a number of options for
implementing an electric vehicle fee including a gas tax recovery fee which seeks to generate a
comparable amount of funds per vehicle as is obtained from the gas tax; a tiered structure of
fully electric, hybrid and alternative fuel vehicles; or a road usage recovery fee which estimates
the damage caused by the vehicle and applies a relative fee. Each of these could also include an
indexing option tied to the consumer price index or other related index to ensure that the value of
the fee remains constant in relative terms.

A number of states have established specific funding programs to mitigate damage caused to
state and county roads in areas with high levels of mining, energy production or timber
harvesting. Pennsylvania has established Excess Use Maintenance Agreements that mandate that
energy companies are required to repair the roads impacted by heavy-duty truck traffic and
maintain the roads for the duration of the production. Ohio and West Virginia have developed
Road Use Maintenance Agreements that hold companies accountable for improvements and
maintenance of roads which they are using. These types of agreements have been implemented
at the local level with counties able to require them for development within their jurisdictions.
With these agreements, the companies are finding it more cost effective to rebuild the roads to
meet traffic demands before the start of operations. *°.

Committee Recommendations:

1) The Sunset provision from the enabling statute for Proposition 1 should be removed.

2) The Sunset provision from the enabling statute for Proposition 7 should be removed.

3) A Constitutional Amendment should be proposed to allow counties to create
Transportation Reinvestment Zones and use the proceeds as necessary for the purposes
set forth for the creation of the TRZ, including the authority to secure debt with TRZ
revenues.

4) TxDOT, Regional Mobility Authorities, and county and regional toll authorities should
be authorized to enter into comprehensive development agreements that wo