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Preface

In line with the ILO resolution concerning decenbriw and the informal
economy, adopted at the International Labour Cemigg in 2002, governments
have a key role to play, in consultation with woskand employers, in promoting
decent work through the extension of their servicethe informal economy. This
requires the development of innovative approacimes reew tools which can be
used by ministries of labour to promote decent vibrkugh technical assistance to
small and micro-enterprises and independent oresefifloyed workers. During the
current biennium, José Luis Daza, Senior Labour iztstration Specialist of the
Dialogue Department, worked on this research peganinistries of labour on the
theme “informal economy, undeclared work and labadiministration”. He was
supported by other colleagues: Giuseppe Casalendiat Lecuyer, Rainer Pritzer
and Alagandram Sivananthiram.

This research document was validated at an Expaesting on “Undeclared
work, informal economy and labour administrationhieh was held in Turin on
4-6 May 2005. The workshop key objective was torsshow labour administration
can contribute to extending decent work to thosegmaies of workers deprived of
rights, either because they are undeclared by #maployers, or are considered
excluded from the application of labour and sose@turity laws. The Experts’
meeting saw the participation of Sathaporn Charyg&ctor of Labour Protection,
Ministry of Labour, Thailand; Mr. Ukrisdh Musicpunt Labor Officer,
International Labor Standard Section, Ministry @blour, Thailand; Mr. Manohar
Lal, Joint Secretary and Director-General, Labowd Welfare, Ministry of Labour
and Employment, India; Mr. Sharda Prasad, Laboun@ssioner, Government of
Uttar Pradesh, India; Ms Theresia llembo, Minisify_abour, Youth Development
and Sports, Tanzania; Benjamin Zio, Director-GelneEamployment, Burkina
Faso; Cem Toker, Advisor to the Minister, MinistrfyLabour and Social Security,
Turkey; Mr. Julio Gamero, Lima, Pera; David Tajgmaonsultant; and Stefano
Caffio, research fellow, University of Bari, Italydim Baker, Director, ILO,
ACTRAYV, Geneva, Catherine Saget, ILO, TRAVAIL, Geaeand Daniela Bertino
of the ILO Turin Center took also part in the wardkisessions of this meeting.

The Dialogue Department views this work as a cbuation to the ongoing
debate on promoting decent work in the informalnecoy and the changing role of
labour ministries in this area. This document stidag seen as a first step towards
the practical work which is going to take placeha coming years.

| would like to take this opportunity to express msincere appreciation to
José Luis Daza, author of the paper, and to theuwaBdministration team for
coordinating this work.

Johanna Walgrave
Director,
Social Dialogue, Labour Law and
Labour Administration Department
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Introduction: Decent work and the informal
economy

Evidence that a large part of the working populaiio developing countries
work outside the parameters established by labodrfiacal laws, and that part of
the services and goods produced in industrializednties are produced
clandestinely, has made the informal economy tleedmf attention of economic
and labour policies. Despite the fact that the nmfal economy is of universal
concern nowadays, the definitions used, the idesdedl, the perception of the
phenomenon, its consequences and the solutionsgedpo remedy the associated
problems are not the same in all parts of the watldthermore, a great difference
can be seen between the perception and treatmenfoomality in developing
countries and that in the highly industrialized mies.

The problems surrounding the informal economy cenabdddressed from
many points of view, but when dealing with inforimablnd work, there emerges a
human dimension which forces us to think about Esgonditions of work. For
the International Labour Organization, whose miss®to improve the working
conditions of people worldwide, the treatment dbrmality is intended to promote
opportunities of decent work for all.

The Director General of the ILO, in his Report oecent Work submitted to
the 87" session of the International Labour Conferenc€)lln 1999, pointed out
that all those who work have rights at work and tha ILO must be concerned
about all workers, including those who work outdide formal labour market, such
as unregulated wage workers, self-employed workard homeworkers. The
Report stated that the informal sector accountsaforost 60 per cent of total
employment in Latin America, and for over 90 pentcef urban jobs in Africa
during the last decade.

In 2001, the Director General posed the questioatiadr decent work could
constitute a universal goadRéport on the reduction of the decent work défaid
returned to the theme of informality, establishihgt although the majority of the
world’s workers are employed in the informal ecogpralmost all of them lack
adequate social security protection, organizatioh @ voice at work. Considering
that the principles of decent work are as importarthe informal as in the formal
economy, he urged that a way be found to exterdsig everyone.

At its 90" Session in 2002, the ILC addressed the theme eofirtftormal
economy and adopted a resolution on decent worktlamdnformal economy in
which it recognized the obligation of the ILO angl constituents to make decent
work a reality for all workers and employers. ThesBlution stated that informality
was primarily a matter of governance, and constltinat the difficulty of reducing
the decent work deficit is much greater when thekwmerformed is outside the
limits of the coverage or scope of the legal anstitational framework. It also
emphasized that, given that workers and enterpitséise informal economy are
often not recognized, regulated or protected by, lavnational legal and
institutional framework becomes crucial.

! Decent work Report of the Director-General to the™8%ession of the International Labour
Conference, Geneva, 1999.




The Conference declared that the ILO should drawnugs mandate,
tripartite structure and expertise to address thablpms associated with the
informal economy. It recommended specific areas which should beiarityr for
the work programme and technical assistance. Gethee highlight the following:

To help member States to formulate and implementgansultation
with employers’ and workers’ organizations, natiopalicies aimed at
moving workers and economic units from the inforraabnomy into
the formal economy;

To identify the obstacles to application of the tosevant labour
standards for workers in the informal economy assish the tripartite
constituents in developing laws, policies, andiingbns that would
implement these standards;

Following these recommendations, the Social Diaégduabour Law and
Labour Administration Department (DIALOGUE) inclwtlén its programme for
the biennium 2004-2005 the preparation of a doctiwéch, taking into account
the conceptual difficulties arising from the coms@ble diversity in the informal
economy, would help to show how labour adminisbragi can contribute to
extending decent work to various categories of wigkdeprived of their rights
because they have not been declared by their eerslolgecause they are in forms
of clandestine work, or because they are considerée excluded from the scope
of labour and social security laws.

With a view to establishing a basis for a technutigtussion, this working
paper will attempt:

To describe the evolution of the terminology;

To describe what is meant by informal economyndustrialized and
developing countries, taking labour legislatioraagarting point;

3. To explain which activities by persons or entisgs are not covered by
labour laws;

4.  To highlight the decent work deficit in the infeal economy in terms
of the legal situation of those employed in it augjgest a concept of
labour informality with which labour administrati®can work;

5. To propose key elements for action by labour iagtnations in the
framework of a global and integrated strategy tlitate the transition
from the informal to the formal economy.

2 Conclusions on decent work and the informal econémgrnational Labour Conference, Geneva,
2002, para. 35.

% ibid.




1.

1.1.

1.2.

Treatment of informal work by the ILO

The informal sector

The ILO used the expression “informal sector” foe ffirst time in a study
entitled Employment, incomes and equality: A strategy faeraasing productive
employment in KenygGeneva, 1972). The term was used to describadtigties
of poor workers which were not recognized, recordedtected or regulated by
public authorities. Since then there have been nowse ILO activities and
documents in which this term has been us&lde opposite of informal sector was
the “modern sector of the economy”, but both tewase highly ambiguous.

Almost twenty years later, in 1991, the"78ssion of the ILC examined “the
dilemma of the informal sector”. The question wasgu on whether the ILO and
its constituents should promote the informal see®ra provider of employment
and incomes, or seek to extend regulation and Ispoigection to it and thereby
possibly reduce its capacity to provide jobs antbimes for an ever expanding
workforce.

The Report of the Director General to the 1991 €mrice emphasized that
“there can be no question of the ILO helping tofpote’ or ‘develop’ an informal
sector as a convenient, low-cost way of creatingleyment unless there is at the
same time an equal determination to eliminate msgvely the worst aspects of
exploitation and inhuman working conditions in geztor”.

The Conference discussion stressed that the dilesmmald be addressed by
“attacking the underlying causes and not just tlyenpdoms” through “a
comprehensive and multifaceted strategy”.

The concept of the informal sector

Over the years, as the use of the term informatosebecame more
widespread, attempts were made to describe its asitign, to measure the
number of economic units and persons operatingformality, to account for their
contribution to the gross domestic product and;afrse, to explain the causes of
informality.

Some ILO instruments refer to the informal sectat the first attempt to
describe its nature can be found in the Employnalicy (Supplementary
Provisions) Recommendation, 1984 (No. 169), whitlits paragraph 27 refers to
the informal sector in terms of “economic actistizhich are carried on outside
the institutionalised economic structures” .

The terminology has given rise to much debate, t¢ioatpd by the various
connotations of apparently equivalent terms ineddht languages (translations

“ “Non-structured sector” in French and Spanish duenis.

® Decent work and the informal economy, Report VI to thd'@ession of the International Labour
Conference, Geneva, 2002.




sometimes use synonyms which are not usual or whiclertain national or local
usage confer on them particular nuances or make thgsimilar).

The term informal sector is now outdated and is nmsing used in a
narrower sense. Instead, there is a shift towdndsuse of the term informal
economy and to related concepts such as informak,wmformal workers,
informal enterprises or informal activities.

1.3. International definition of the informal secto r for
statistical purposes

The concern to measure the phenomenon of inforyriabit to the adoption of
an international definition of the informal secfor statistical purposes at the™5
International Conference of Labour Statisticians1B93. On that occasion, the
informal sector was defined in terms of the chamastics of the “units of
production” (enterprises) in which the activitie®k place, rather than in terms of
the characteristics of the persons concerned ar therk.® The definition for
statistical purposes of the concept of “enterpridfesmformal workers” introduced
the size of enterprise, measured by the numbeiodfevs, as one of the criteria for
defining informality. The practical result in mauigveloping countries was that,
without taking other criteria into account, the dmlest concept of informality
focuses primarily on the size of enterprise, somesi combined with the volume
of business in monetary terms, but not the scopleeofegislation concerning them.

While it is true that in some countries some lawisted, especially on safety
and health at work, which did not include smallegptises in their scope (the so-
called Factory Acts in common law countries), ie thajority of countries there
were no exclusions based on size. Neverthelessyany developing countries
“small” gradually became synonymous in practicenwinformal” when speaking
of enterprises and work.

In those countries, taking into account that thgonityg of employment
occurs in small-scale economic units without coap@iform (i.e. not constituted as
limited companies), in family businesses and inowes forms of self-employment,
it is no wonder that when employment is quantififie percentages involved
reflect the predominance of the informal over therfal.

As background to the discussion of decent work twedinformal economy
during the 2002 ILC, the ILO presented a conceptaahework for employment in
the informal sector which related the concept oplyment in the informal sector
based on enterprises to a broader concept of iafloemmployment based on jobs.
As a result, a distinction could be made betweempleyment in the informal
economy, informal employment, employment in theotinfal sector and informal
employment outside the informal sector. Total empplent (in terms of jobs) was
broken down by type of unit of production (entesps in the formal sector,

® Hussmans, R. 2004efining and measuring informal employmeBtESCAP/SOS/11 (Geneva,
ILO).




enterprises in the informal sector, householdskituation in employment, and by
the formal or informal nature of employmént.

1.4. The informal economy

The 2002 ILC Resolution concerning decent work toedinformal economy
considered that the term “informal economy” wasignable to the term “informal
sector” because the workers and enterprises irtiqnadid not fall within any one
sector of economic activity, but cut across mangt@s. Since then, in the ILO
context, the use of “informal sector” has beeneaysttically replaced by “informal
economy”.

The Resolution also indicated that there is noensally accurate or accepted
description or definition of the term “informal egamy”, but it can be said to refer
to all economic activities by workers and econommits that are — in law or in
practice — not covered or insufficiently covered foymal arrangements. Their
activities are not included in the law, which me#mat they are operating outside
the formal reach of the law; or they are not cogtarepractice, which means that
although they are operating within the formal read¢hthe law, the law is not
applied or not enforced; or the law discourages pi@mmce because it is
inappropriate, burdensome, or imposes excessitetos

1.5. Informal employment

Since the 2002 ILC, labour statisticians have afyree the value of
supplementing statistics on employment in the mizr sector with statistics on
informal employment. It was considered that intéomal statistical guidelines
were needed on the definition of informal employmemd these were drawn up
by the 17 International Conference of Labour Statisticiai®L.g) in 2003.

Under the Guidelines on a statistical definition of informaimployment
established by the ICLS in 2003, informal employmartiudes the following
types of jobs:

own-account workers employed in their own informaéctor
enterprises;

employers employed in their own informal sectoeentises;

. contributing family workers, irrespective of wheththey work in
formal or informal sector enterprises;

. members of informal producers’ cooperatives;

’ Report of the Working Group on informal employmédnt' International Conference of Labour
Statisticians, Geneva, 2003, Ch. 3, Annex.

8 Conclusions on decent work and the informal econdémgrnational Labour Conference, Geneva,
2002, para. 3.




employees holding informal josyhether employed by formal sector
enterprises, informal sector enterprises, or as esdtim workers
employed by households;

own-account workers engaged in the production afdgoexclusively
for own final use by their household.

The reasons for being considered informal may ke fillowing: non-
declaration of the jobs or the employees; casuad jor jobs of a limited short
duration; jobs with hours of work or wages beloweecified threshold (e.g. for
social security contributions); employment by uwirporated enterprises or by
persons in households; jobs where the employeasepbf work is outside the
premises of the employer's enterprise (e.g. outexmkwithout employment
contract); or jobs for which labour regulations acg applied, not enforced, or not
complied with for any other reason.

° Employees are considered to have informal jobkeirtemployment relationship is, in law or in
practice, not subject to national labour legislatimcome taxation, social protection or entitleinen
to certain employment benefits (advance notice isiidsal, severance pay, paid annual or sick
leave, etc.).




2. Perspective of the informal economy in
developed countries and developing
countries

The informal economy exists, even if it is not ajwaeasy to define or
identify who is in it. Attempts to define it frormaconomic, sociological or legal
standpoint, or by the use of quantitative (measergnof scale) or qualitative
methods, have not replaced the popular percepfiorfamality. People in general
know informality from their own national perspe&iand personal experience,
both of which are influenced by the causes of migity and its obvious
manifestations. The greater or lesser developmenbuntries and the degree of
wealth or poverty of their societies can lead toy\dfferent views.

Two opposing views are, first, that which idensfigne source of informality
in poverty, and second, that which identifies mgly with cost-avoidance. For the
first view, informal activities are about survival subsistence; for the second, it is
about reaching a threshold of profitability or dbiag benefits without complying
with laws which impose burdensome obligations.

2.1. Informality and illegality

The terms “informal sector”, “informal work”, “noorganized labour”,
“informal enterprise” or “informal worker” are cononly used in developing
countries, much less in industrialized countrielse Term “informal economy” is
widely used in all countries, recently introducedsbme — but not all agree on its
meaning. Moreover, its use in different languageay nalso have different
connotations or nuances.

Other apparently similar terms, such as illegalolab hidden labour,
clandestine employment, “black” labour, undeclalabur, clandestine workers,
underground enterprises, etc., which are used dreguently in industrialized
countries, are not always interchangeable withehbat refer to “informality”, and
their use depends very much on the meaning specigach language and, above
all, their possible legal implications.

In the international context there have been marggessted definitions in
various contexts. For the ILO, under the EmploymBolicy (Supplementary
Provisions) Recommendation, 1984 (No. 169), illegaployment is defined as
“employment which does not comply with the requiesmts of national laws,
regulations and practice”. The same Recommendatigad member States to take
measures to combat effectively illegal employmant to take measures to enable
the progressive transfer of workers from the infalrsector, where it exists, to the
formal sector to take place.

The Organization for Economic Cooperation and Dewelent (OECD)
proposed a definition of hidden employment as “thhich although not illegal in
itself, has not been declared to one or more adtnative authorities” (OECD
Employment Outlook, 20D4 This definition seems to suggest that not all
concealment can be qualified as illegal.




In reality, the descriptions referring to informwltend to be of a sociological
or economic nature, while those of a legal charaeter to illegality, concealment
or failure to declare.

Nor should informality and illegality be likened twriminal activities. A
supplement to the 1993 System of National Accoiss international conceptual
framework which measures the unseen economy atishglisshes the informal
sector from underground production, illegal product and production by
households for their own final consumptién.

Legal definitions of illegal labour are scarce amlly recently introduced into
labour law, as in Lithuanid.In some cases, as in Belgium, the definition @aby
since any violation of social legislation enforcieaby the federal authorities is
regarded as social fraud. In addition, certain ®raof illegality fall into the
category of “social crime”, such as the employmehfive or more undeclared
persons or the employment of at least three foreigrkers without the required
permits.

Some definitions of clandestine labour in a fewdpa&an countries refer to
activities which are considered illegal. Examples situations where workers have
no work permits, compulsory declarations are notlenar tax or social security
contributions are not deducted or withheld from keos’ wages?

For the OECD, illegal work is that which concerrsrgpns who are not
legally authorized to work (which should not be fwmed with illegal production).
Specific examples are migrant workers without wqdrmits or government
employees who hold a second job incompatible Wwighduties of their first job. In
many countries, labour by children below the priesct minimum age is also

1 Report of the Working Group on informal employmént' International Conference of Labour
Statisticians, Geneva, 2003, Ch. 3, Annex.

1) abour Code, Lithuania, 4 June 2002.

Article 98. lllegal Work. 1) lllegal work shall meawork: 1) performed without the conclusion of
an employment contract although the characteristicsan employment contract specified in
Article 93 of this Code are present; 2) performgddreign citizens and stateless persons failing to
comply with the procedure of their employment elisaled by regulatory acts.

2. lllegal work shall not include assistance (hefpd voluntary works. Their conditions and
performance procedure shall be established by tvei@ment.

3. Employers or their authorised persons, who harenipted to perform illegal work, shall be
liable in accordance with the procedure prescribetaws.

12 aw of 3 August 1977 which prohibits clandestineolar, Luxembourg.
It considers clandestine labour to be:

- the exercise on an independent basis of profeslsactivities governed by law (***) regulating
access to the occupations of artisan, shopkeemhrstrial, and certain liberal professions, without
the authorization required for the purpose;

- the performance of paid work when the worker kadhat the employer does not possess the
authorization required by law or when he knows thatsituation as employee is not legal under the
law governing deductions from wages and remuneraticsocial security legislation.

- the law also prohibits using the services of i@e or group of persons for the performance of
clandestine work.

Available at http://www.itm.etat.lu/droit/fr/1/indehtm




considered illegal, as well as remunerated aatwitindertaken by unemployed
workers while they are in receipt of unemploymesndifits.

Thus, even when illegality is the opposite of l@gaand formality can be
synonymous with legality, illegality cannot alwage equated to informality. In
quite a number of countries, however, especiallyitidustrialized ones, talking in
legal terms, activities carried out outside thepgcof the law are popularly called
informal, and may be or are considered illegal bseathey do not comply with
certain legal requirements or because they aresiach of some law.

The difference between informality and illegalityhich has many national
nuances, has not been the subject of much stutijasubeen present in some fora
and discussions since the late 1990s (IALI Congr2860):* At times the
prevailing idea in the discussions was that infdrpraductive units should not be
qualified as illegal, especially in those contexthere the majority of the
population live in a traditional framework wherethocial rules do not correspond
to the legal rules (which are ignored).

In speaking of labour legislation and informalitit, is customary in
developing countries to say that “it does not appdythe informal sector, while in
industrialized countries, it is more common to gt “it is not enforced”.

2.2. Informal economy, illegal labour and undeclare  d
work in developed countries

One of the chief characteristics of informal adies in industrialized
countries is its concealment or clandestine natlinese activities are generally
invisible or difficult to locate, as when they amarried out in unmarked
establishments not declared to the authoritiesrel'aee, for example, enterprises
the majority of whose employees are legal, but Wialso have some workers who
have not been declared or are under the guisein loedependent or belonging to
another enterprise. Other cases do not fall intociitegory of business activities
but are domestic, such as cleaning, child careaadeaning.

Activities carried out by independent workers argiinciple not considered
as informal. Although self-employment or autonomauark is outside labour
legislation, it is normally obligatory to declarteto the authorities and it has broad
protection in social security systefis.

In the majority of industrialized countries, econoractivities carried out on
the street, without a permanent establishment,noogen-air markets, are not
considered informal in themselves, while thoseamadoping countries tend to be

13 |ALI: International Association of Labour Inspection

14 Spain. Decree 2530/1970 of 20 August regulating the Bp&bcial Security Scheme of Self-
employed and Autonomous Workers. Inclusion of thiéodving is compulsory: (a) self-employed
and autonomous workers, whether or not they areemsvof individual or family firms; (b) the
spouse and blood relations or kin up to the thigdrde, including workers defined in the previous
paragraph who normally, personally and directhjatmrate with them in performing work in the
activity concerned, provided that they are notrtkeaiployees.




identified with the informal economy. These actast are regulated by laW,
though this does not preclude cases of non-cong@ianhey have warranted the
attention of both commercial and labour legislateord it is normally mandatory
for persons who carry out such activities to beluded in social protection
systems?®

The terms used in dealing with the informal econceng not always the
same, but in Europe, in the case of labour or eympémt, we frequently come
across terms such as undeclared economy, undetgreconomy, clandestine
labour and undeclared labour. The term most usedafwour purposes, at least
officially in the documents of the European Uni@nundeclared labour.

The question of undeclared labour has been refeor@d community policy
for many years. As far back as 1993, Wihite Paper on Growth, Competitiveness
and Employmenrgpoke of reintegrating marginalized workers angéhperforming
clandestine work into the formal labour market.

Some studies carried out in the European Uniormes#l that the informal
economy represents between 7 and 16 per cent of GDP

A 1998 Communication of the European Commissionneéef undeclared
work as “any paid activities that are lawful asamety their nature but not declared
to public authorities”. This definition is similao the OECD definition previously
cited. This definition excludes criminal activitjegs well as work not covered by
the usual regulatory framework and which does ravehto be declared to public
authorities, such as activities undertaken withmttousehold economy.

The 1998 Communication was prepared with the aifawhching a debate
on the causes of undeclared work and the policyoegtfor combating it. The
document considered that the main motivation foplegers, employees and the
self-employed to participate in the undeclared eoconis economic. Working in
the informal economy offers the opportunity to eemtome and evade taxation on
income and social contributions. It pointed out hmensions to the problem of
undeclared work: it can be viewed as an issue dividuals taking advantage of
the system and undermining solidarity in the preces as a reflection of the need
for greater flexibility in the labour market andrther adaptation of existing
legislation. State intervention, then, should beerded towards sanctions and
revision of inappropriate legislation.

The same document also put forward a descriptiothef participants in
undeclared work, identifying the following groups:

15 France. Labour Code. Book 2. Regulation of labour. ArticR00-1. Subject to the provisions of
the present book are industrial and commercialbéistaments and their branches, irrespective of
their nature ... Also subject to these provisiorsestablishments in which only family members are
employed under the authority of the father, thehmntor guardian, even when such establishments
carry out their activity on the public highway.

16 Spain. Law 7/1996 of 15 January, regulation of retaitl@aArticle 55. Identification. Persons
who engage in street vending must, in a mannelyeasible to the public, display their personal
details and the document attesting to the relewamticipal authorization, and an address for the
receipt of possible complaints.

" Council Decision of 22 July 2003 on guidelines foe employment policies of the Member
States (2003/578/EC).
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. second and multiple job holders;
the “economically inactive” population;
. the unemployed; and
third country nationals illegally resident in th&J E

A related issue is the abuse of social securitehisnand contributions fraud.
It is common to find national policies and lawsathich a fundamental element of
combating informality is the regularization of werk — registering them in the
social security system and ensuring that recipieftsertain benefits are legally
entitled to them.

The European Employment Strategy (established byBtropean Union)
sets out each year general economic policy oriem&for Member States and the
Community. Since 2001, among thBuidelines for employment policies
Member States, the one on *“transforming undeclaveatk into regular
employment” has been systematically reiterated. Gugdelines together with
other measures, urge Member States to developraplément broad actions and
measures to eliminate undeclared work, which comlsmplification of the
business environment, removing disincentives angliging appropriate incentives
in the tax and benefits system, improved law emfiorent and the application of
sanctions. The004 Guidelineswhich goes into detail for each country of the
European Union, highlights the scale of the probtdrandeclared work in at least
two of the old Member States and seven of the nevasets.

In some countries, awareness of the size or grofvthe informal economy
has led to the creation of administrative strucgumterdepartmental coordination
systems, and programmes or initiatives aimed atbedimy illegal work in its
various forms. For example, an inter-ministerialchemism was established in
France in 1997 to combat illegal wdfkThe mechanism brings together several
organizations in a committee, with a national cosswn, departmental
commissions and operational committees. In Italglaa to bring illegal work into
the open was established along similar lines inMimastry of Labour. Outside the
EU, in Switzerland, the Federal Council has suladitto Parliament a bill on

18 |n France, the term “illegal work” designates sevategories of fraud against social legislation:
- dissimulated work by dissimulation of activitygid employment or hours worked;

- illegal subcontracting and illicit supply of lalng

- fraud in the introduction and employment of fgrelabour without work permits;

- fraud observed in relation to the operation akign enterprises in the territory of France (fraud
in service provision, against the monopoly of thietnational Office of Migrations, secondment
of foreign workers);

- illegal accumulation of jobs;
- paid placement;
- fraud relating to replacement income.

Available at http:www.travail.gouv.fr/odf/Dilti.pdf
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“black” labour!® after undertaking a detailed study of this issusd dts
consequences.

For many years, the US Federal Labour Administratamd the parallel
departments at state level have carried out pragesnand campaigns with the
intention of ensuring compliance with the laws @nditions of work, such as
minimum wage and the employment of children. Soewas such as the textiles
and clothing industry were the subject of monitgrinampaigns due to the
discovery of rampant clandestine immigrant labood aon-compliance with the
laws on conditions of work. As the workshops wenkd in complex chains of
subcontractors, a way sought to solve the problgmnitaking the principal
contractors and distributors legally responsible.

In the countries in transition, estimates indicdtee existence of a
considerable informal economy. Among the countoégshe Commonwealth of
Independent States (CIS), the informal economycigadly bigger than the formal
economy in Azerbaijan, Georgia and Ukraine, andoatnas large in Armenia,
Belarus, the Republic of Moldova and the RussiatteFagion??

OECD evaluations of the causes of the persistehdéefarmal work in its
undeclared form are similar to those of the EUages the measures proposed to
prevent its growth and to bring informal activitieack to the formal sectér.

Both in the USA and Europe, the problem of foremgorkers without
residence and work permits has given rise to nuosertegislative and
administrative measures, involving several govemtndepartments and especially
the labour administration. Indeed, there is no ladk polemic on whether
clandestine immigration and the informal economyhgad in hand, and whether
the ease with which jobs in the hidden economy banfound encourages
immigration “without papers™

On this subject, the Migrant Workers (Supplementayovisions)
Convention, 1975 (No. 143) provided that all neagssnd appropriate measures
should be adopted to suppress clandestine movementgrants for employment
and illegal employment of migrants. The Conventalso states that provision
should be made under national laws or regulationshie effective detection of the
illegal employment of migrant workers and for thredidition and the application of
administrative, civil and penal sanctions, whiclclimle imprisonment in their
range, in respect of the illegal employment of mrgrworkers.

In some European countries campaigns have beenrtakele at various
times to regularize foreign workers in illegal sitons, involving fixing a period

9 http://www.seco-
admin.ch/themen/arbeit/recht/schwarzarbeit_reatafirthtml?lang=fr&PHPSESSID=ef44008eb4cd
fbe9b68d0192144c8feb

20 Managing transition: Governance for decent woReport of the Director-General of the ILO for
the Seventh European Regional Meeting, Feb. 2008.p

21 See:0ECD Employment Outlook 2008h. 5.

22 See “Study on the links between legal and illegaration”, Communication of the European
Commission, COM (2004) 412.
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2.3.

during which employers could formalize contractd declare the situation of their
workers to the social security authorities withbaing subject to sanctiofis.

Informal economy and informal work in
developing countries

While in developed countries informal activitiese atharacterized by their
concealment or low visibility, in developing coues quite the opposite occurs. A
large proportion of activities are carried on i thpen air, on an itinerant basis,
involving occupation of public highways, perman@atupation of public areas
and, in general, invisible premises or establishmernen with signs to attract the
attention of potential customers or users.

The list of informal economy operators include streendors or those who
offer services in the street, such as shoe cleaoarswashers, taxi drivers and
unofficial porters, food stall operators, vendors atl types of articles, shoe
repairers, barbers, etc., the majority of them -emiployed. This is not an
exhaustive list, although these are the most @ésibl

In developing countries, a large proportion of prctitbn and transformation
of goods, trade in all types of products, or sesido the public, such as
hairdressing or dressmaking, are carried on in Ismalkshops, shops or visible
establishments, permanent or temporary, in whichkers are also employed by
others. However, the rights of the vast majorityhafse paid workers, with regional
and national differences, are not recognized by #maployers, despite the fact that
they are included in the scope of national legstatThese workers are not usually
registered with the institutions that administee thocial security system and
contributions are not paid for them, so that sucbtgetive systems as exist,
focused on health benefits and pensions, do nardbem in case of need.

In answer to the question of what the informal @eet and who informal
workers are, it is usual to receive replies deseepof particular situations,
amalgams of situations which do not always havermsomcharacteristics and few
definitions. Even the few legal definitions avalllthave a certain degree of
ambiguity.

One of the few countries which have a legal de@niof the informal sector
is Tanzania. For the purposes of the National Eympént Promotion Service Act,
“informal sector” means income-generating smallesgan-agricultural activities
and self-employment, involving low levels of orgaation, capital and technology.

In Peru, an attempt was made to define informaviéies in the Employment
Promotion Act, 1995, which introduced a chapter mnoductive conversion
programmes for enterprises in the urban informatase Considered as informal
sector activities are those “predominantly of anrmal character, for the purposes
of that law, all those that were carried on indejgenly in the context of a micro-
enterprise or small enterprise, defined accordmghe relevant legal criteria and
which did not reach the minimum levels of produityivletermined for each job by
the National Centre for Productivity (CENIP), andiigh mainly carry on their

23 For example: Belgium, Netherlands and Spain.
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2.4.

activities in the commercial, services, small irdys construction and basic
manufacturing aimed at the local, regional or matlalomestic market

Despite the lack of a common definition, laws raefey to the informal sector
are numerous, although they tend to be descriptteer than prescriptive in
content or laws creating administrative organsulip entities to deal with some
aspect of informality.

Taking into account that informal productive urags coincide with what are
often termed micro-enterprises, the difference dones established is based on
whether these are subsistence activities or pndiking ventures.

As regards conditions of work, it is clear thatréhiss no regulation applicable
to self-employed workers in matters such as waged,as for those employed by
others, real earnings can be below the legal mimmu

Neither are aspects such as the working hours estdoeriods regulated for
independent workers in labour legislation, althotlygy may be subject to laws on
opening and closing times for commercial or indaktestablishments, which do
not come under the labour authorities but stem fiaimer ministries or local
authorities. For employees, working time and restragulated, but it is likely that
their duration is not respected, either througloignce or lack of control.

In any case, informality has been regarded as ae nwor less natural
phenomenon in many developing countries, hencetdlkeof promotion of the
informal sector, in the sense of improving the matend social conditions of the
persons affected.

Attitude of the public administration to
informality

The differing visions of the phenomenon of inforityafrom region to region
around the world determine different attitudestopart of the public authorities.

Generally, efforts to enforce existing legislatiardeveloping countries have
been scant, since governments have been overwhebyedhe growth of
informality and have not seen the need to adoph far repressive measures,
especially when the administrative control mechasishave traditionally been
ineffective.

Treating informal activities as a means of subsste and inadequate
regulation of the labour market or large segmeritshat market, have led to
tolerance or ignorance on the one hand and pdlipcaposals to procure or
facilitate some degree of protection on the other.

In countries where informality is regarded as aabheof the rules of the
market, the attitude of public administrations teasded to be to try and enforce the
law. State resources, informative, persuasive apiessive, have been set in
motion to regularize situations which do not compith the law.

% Title V. Employment promotion. Law No. 26513 of 27yJ1:995.
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Subject to the risk inherent in generalizations,car summarize the attitude
of public administrations to informality as follows

In industrialized countries, informality is equieal to illegality. Thus,
ministries of labour are obliged to combat it, $pective of the size of
the enterprises or sectors in which it is found.

In developing countries, the labour administratemds to regard micro
and small enterprises as outside the scope ofatguland tolerates
them, without exerting any pressure to enforcetexjdaws.
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3.

3.1.

The legal framework of labour laws

Labour laws and their scope

In many documents and debates on informal woris, @dommonly said that
labour legislation does not apply to the informebmomy or that the legislation
does not apply to informal enterprises. This agsgrivhich may be true in some
cases, depends both on what is meant by the appfiocaf labour legislation and
what is meant by informal economy or informal eptises.

In 2002, the ILC stated in its Declaration that teem “informal economy”
refers to all economic activities by workers andreamic units that are — in law or
in practice — not covered or insufficiently covetsdformal arrangements.

In this concept of the informal economy the chieferences are, on one
hand, persons (workers and employing enterprigEsnomic units (independent
workers and enterprises), and on the other, Idgslda legal framework that is
non-existent, inadequate or not enforced).

In the informal economy we find both independerd @ependent workers,
employees or wage workers of enterprise owners wbdk in the informal
economy, and enterprises owners themselves. Toysendhe situation of these
persons, one must take into account whether theydapendent or independent
workers, as different laws apply to each categbuythermore, the majority of the
countries in this study have no labour laws foepehdent workers.

As indicated in Report VThe scope of the employment relationskwpich
was discussed at the 9%ession of the ILC in 2003, “workers’ protectioash
mainly been centred on the universal notion ofeimployment relationship, based
on a distinction between dependent and independeriters, also known as own-
account or self-employed workers. This is still thasic approach in many
countries, with some variations ...."

The report also states that “the same approachsds raflected in many
international labour standards: some ILO Convestiamd Recommendations
cover all workers, without distinction, while otkenefer specifically to independent
workers or self-employed persons and others applyto dependent workers.”

In order to determine to which persons or enteegribie provisions of labour
legislation apply, a study was carried out on tbeps of Member States’ labour
legislation.

% Their activities are not included in the law, whioteans that they are operating outside the
formal reach of the law; or they are not coveregriactice, which means that — although they are
operating within the formal reach of the law, tlaevlis not applied or not enforced; or the law
discourages compliance because it is inappropbatelensome, or imposes excessive Costs.
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3.2. The real scope of labour laws: Inclusions,
exclusions and exemptions

The notion of labour laws in this study was usedaifroad sense. The
analysis focussed on labour codes or general ldbausrand social security laws in
force in 2004. In countries which did not have le¢exts which group or
consolidate labour laws, a fairly detailed survegswearried out on the laws which
govern contracts of employment, employment, smatémprises and occupational
safety and health.

In general, labour laws contain clauses which desctheir scope. These
clauses specify inclusions and exclusions, i.ewhom they apply and to whom
they do not apply. In some countries, they onlydaté inclusions generically, but
exclusions may appear throughout in specific asiclin other countries, only
exclusions are indicated. On a few occasions, Hreysilent as to the scope, in
which case it may be necessary to refer to eachtgs system of interpretation
of laws to infer to which persons they apply.

In the majority of common law countries, the subBtee content of the law
Is preceded by a series of definitions, to whidienence must be made to obtain a
precise idea of the scope. These definitions extenterms such as enterprise,
entrepreneur, establishment, worker, contract ofpleyment, subcontractor,
domestic work, home working, etc.

As regards exclusions, there is a whole seriestgdl@yment relationships
which may be excluded from the scope of a genedadbur law, but which are
regulated by a law with similar content, givingrthepecial treatment.

3.3. Relationships included in the scope of labour
laws

In the majority of countries, all employment siioas are included in the
scope of labour laws, i.e. those featuring emploged employee. From that
starting point, explicit exclusions come into plag, well as those that are implicit,
under another separate law, whether or not contispecific provisions.

SENEGAL. Law No. 97-17 of 1 December 1997 containing thebdur
Code. Article L.2 — The present law applies to tiefeships between
employers and workers. For the purposes of theeptdaw, worker means
any person, irrespective of sex or nationality, wihaeturn for remuneration,
undertakes to place his professional activity urnher direction of another
natural or legal person, whether public or private. determining
classification as a worker, neither the legal stattithe employer nor that of
the employee shall be taken into account. Article. & Any natural or legal
person, subject to public or private law, employimg or more workers in the
meaning of article L.2 shall be subject to the Bions of the present Code
insofar as they apply to employers and constitaterdgerprise.

Normally the scope refers to the subjects of thpleyment relationship, i.e.
including employers, workers or both.

CHINA Labour Act. Dated 5 July 1994. Section 2. This Lapplies to all
enterprises and individual economic organizatidmsrdafter referred to as
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employing units) within the boundary of the PeoplRepublic of China, and
labourers who form a labour relationship therew8tate organs, institutional
organizations and societies as well as labourers f@hm a labour contract
relationship therewith shall follow this Law.

The figure of the employer takes various formshsag entrepreneur or boss,
and frequently, enterprise or establishment.

IRAN Labour Code. Dated 20 November 1990. Chapter le@énefinitions
and principles. Sec. 1. All employers and workasswell as workplaces and
production, industrial, services and agriculturgthblishments are required to
comply with the provisions of this Code.

TUNISIA . Labour Code. General provisions. Article 1 — Tresent Code

applies to industrial, commercial and agricultuestablishments and their
branches, irrespective of their nature, whethelipuy private, religious or

secular, even if they are of a professional oritdfale character,

It also applies to the liberal professions, artdarestablishments,
cooperatives, civil societies, trade unions, asdimeis and groups irrespective
of their nature.

Numerous cases are also found in which inclusiersdo relations between
parties to an employment relationship.

NICARAGUA . Law No. 185, Labour Code, 1996. Title |. General
provisions. Chapter I. Subject and scope. ArticleThe present Code shall
regulate employment relationships and establish ni@imum rights and
obligations of employers and workers.

Sometimes, the scope of a law is defined by thpesobd others.

BANGLADESH. The employment of Labour (Standing orders) AC363.
1. Short title, extent, commencement and applioaiié) It shall apply to:

(@) every shop or commercial establishment to whibk Shops and
Establishments Act, 1965 applies;

(b) every industrial establishment in the areaswinich the Shops and
Establishments Act, 1965 applies;

(c) every industrial establishment in all otherar@f Bangladesh, in which
five or more workers are employed or were emplogedany day of the
preceding twelve months.

There is no lack of cases where it is stated thatet may be special
regulations.

TADJIKISTAN . Labour Code of 15 May 1997 Section 6. Special legal
provisions relating to particular categories of kays. The provisions of the
Labour Code shall apply to all workers.

Work done by particular categories of workers magveh special
characteristics depending on the form of ownergiiphe enterprise where
the worker is employed, the nature and conditidnthe work, the nature of
the employment relationship with the enterprisetursd and climatic
conditions, and various other objective factorsd atall be covered by
separate legislation and other statutory instrumenit the Republic of




Tajikistan. However, the overall level of rightsdasafeguards provided shall
not be inferior to those provided under the presanour Code.

3.4. Exclusions

Exclusions are also made by reference to the gaate their characteristics,
their relationships (or absence of a relationslup)to sectors of the economy.
However, some categories of workers excluded froenscope of general labour
law have their conditions of work regulated by oth&bour or administrative
legislation. What follows is an attempt to clasgifye exclusions, which are found
in almost all legislations, and exclusion from ag®l law regulated by a specific
law, of which some are very frequent, others frequenly in certain regions and
others less frequent.

Included among the former, true exclusion, areasibmns in which there is no
employment relationship: autonomous or independe&atk; family workers;
members of cooperatives; priests; and charitablehmtary work. Also included,
however, are certain cases of an employment raktip: home working; domestic
service; casual work; certain types of part-timerkv@and relationships excluded
because of the size of the enterprise. “Au pairtkvand certain types of unpaid
apprenticeship could also be placed in this group.

Among the latter, situations regulated by otherslaare: civil servants and
other public employees regulated by a statute, amtidities in economic sectors
governed by special regulations, such as agri@jltunaritime work and air
transport.

3.5. Exclusions that give rise to lack of protectio n
due to lack of legal coverage

3.5.1. General exclusions

(a) Normally excluded from the scope of labour lawsusonomous work,
I.e. autonomous or independent (also designatedleemployed workers, workers
on their own account, etc.) since in these casemmmuoyment relationship of any
kind exists. However, in the legislation of indislized countries, the majority of
provisions on occupational safety and health difexithis class of workers.

JAPAN Labour Standards Law [Law No. 49 of 7 April 1948 amended
through Law No. 107 of 9 June 1995]. Article 13h. fespect of the
application of the provisions of paragraph 1 of idet 32 regarding
undertakings of a scale not larger than the schpmlated by order or
undertakings of a type stipulated by order (excephen applied
correspondingly under the provisions of paragraif Zrticle 60), the words
“forty hours” in paragraph 1 of Article 32 shall bead until March 31, 1997
as “the hours to be stipulated by order withinrduege of more than 40 hours
but not more than 44 hours”.

KOREA, REPUBLIC OF . Law No. 5309, Mar. 13, 1997. Labor Standards
Act. Article 10 (Scope of Application). (1) This Achall apply to all
businesses or workplaces in which more than 5 werlae ordinarily
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employed. This Act, however, shall not apply to dusiness or workplace
which employs only relatives living together, andatworker who is hired for
domestic works.

(2) With respect to a business or workplace whidtinarily employs less
than 4 workers, some of the provisions of this Awy be applicable as
prescribed by the Presidential Decree (Enforceni@etree of the Labour
Standards Act (Presidential Decree No. 15320).

NEPAL. Labour Act, 1992. Section 2. Definitions. (b) t&slishment”
means any factory, organisation, institution ommfiror group thereof,
established under current law with the objectiveopérating any industry,
enterprise or service, and employing ten or morekens or employees.

VIETNAM . Law of 23 June 1994 containing the Labour Codgicke 138.
In enterprises employing less than ten workers, #mployer shall
nevertheless be required to assure workers’ fundehegghts and interests in
accordance with the provisions of the present Cdud, shall enjoy a
limitation or exemption from the scope of certamo\psions and procedures
to be determined by the Government.

Article 141. (1) The compulsory social security teys shall apply to
enterprises employing ten or more workers. In sederprises, the employer
and the worker respectively must contribute togbeial security scheme, in
accordance with the provisions of article 149 a$ tiode. Workers shall be
entitled to social security benefits in the evehsickness, accident at work
and occupational disease, maternity, retirementaadh.

(2) In enterprises employing less than ten workerthose employed in work
for periods less than three months, seasonal wodkther casual work, social
insurance costs shall be included in workers’ wagesallow them to
participate in the voluntary social insurance sohamnmake other insurance
provision.

Article 182. ...When ten or more workers are employbe employer shall
be required to maintain a register of employmemig®s and social security.

(b) Members of the family of the entrepreneur or the ower of the
businessare generally excluded, since it is considered ¢lran though there is a
dependent relationship, it is not contractual. Wes in which this exclusion is
expressed may vary, from the most generic provisioa list of the degrees of
parentage covered. In many cases, as well as ithi¢/ fae, there is a requirement
of living in the same household and the abseneevedige.

NIGERIA . Labour Act. Section 91. Interpretation. “worker”... does not
include: ¢) members of the employer’s family.

IRELAND . National Minimum Wage Act, 2000 (National Minimuldourly
Rate of Pay) 5. —This Act does not apply to the ueeamation of a person
who is (a) the spouse, father, mother, grandfatip@mdmother, step-father,
step-mother, son, daughter, step-son, step-dauglgeandson, grand-
daughter, brother, sister, half-brother or halfesi®f an employer, employed
by the employer.
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JORDAN. Labour Code, Law No. 8 of 1996. Section 3. Thevisions of
this Code shall apply to all workers and employexgept: (2) an employer’s
family members working without remuneration in tirsdertakings.

(c) Normally excluded arenembers of producer cooperativessince there
is no dependent relationship, reference being ntadbe specific regulations on
cooperative societies. In some countries, labayisliation is declared applicable on
a subsidiary basis to cooperatives.

BRAZIL . Consolidated Labour Act. Art. 442. ... Irrespectdfehe branch of
activity of the cooperative society, no employmeatationship exists between
it and its members, nor between the latter andigats.

(d) In certain countriespersons exercising an activity of a religious
character are excluded, identifying them by their inclusiarthe organization of a
particular faith or church and the function exezdigGermany, Denmark, Estonia,
Finland, Switzerland).

SWITZERLAND . Federal Industry, Crafts and Commerce Act (Labct)
of 13 March 1964. Art. 3. Neither shall the law Bp: a. Priests and other
persons in the service of a church, nor memberaafasteries, convents or
other religious communities.

(e) In several countriesoluntary or charitable work is expressly excluded,
as is work on a friendly or good neighbour basigsmed on a casual and unpaid
basis.

SOUTH AFRICA . Basic conditions of employment Act, 1997. Act N&. 7
1997. Application of this Act. 3. ( 1) This Act jglies to all employees and
employers except — (b) unpaid volunteers working &m organisation
serving a charitable purpose.

In the foregoing cases, exclusion is justified fy &bsence of one or more of
the contractual elements in the employment relatign

3.5.2. Relatively frequent exclusions

We shall see, below, other groups of cases whespitdethe existence of
contractual elements, some countries have choserctade them from the scope
of labour legislation. Many more countries, howevastead of excluding theme,
have given them special treatment with exceptianshe application of certain
rules.

In one group, special consideration is paid to fifeece where the work is
carried out, whether at the worker’'s home (homekyvor the employer’s family
home (domestic service, “au pair” work). Anotheoyp primarily concerns work
referred to as precarious work (part time, tempowarcasual work). Finally, in a
separate group, exclusions are found based onzihefsthe enterprise.

a. Exclusions based on the place of work

(i) Home work. Although home work is almost always included e t
scope of labour laws, a number of countries excludgeveral European countries
have excluded home work from the scope of theiodalzodes (Lithuania) or from
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some labour laws (Belgium and Luxembourg — workingrs). For the purposes of
the ILO Home Work Convention, 1996 (No. 177), Adid, the term home work

means work carried out by a person, to be refaoesd a homeworker: (i) in his or
her home or in other premises of his or her chateegr than the workplace of the
employer; (ii) for remuneration; (iii) which ressltin a product or service as
specified by the employer, irrespective of who |ieg the equipment, materials or
other inputs used, unless this person has the elejrautonomy and of economic
independence necessary to be considered an indagewdrker under national

laws, regulations or court decisions.

Telework. This can be regarded as a variant of home wookved¥er, forms
of telework have been identified performed in ocadintres or on a mobile or
itinerant basis. No legal definitions for labourposes or express exclusions from
the scope of general labour legislation have beand.

In the European Framework Agreement of 16 July 2@812work is a form
of organising and/or performing work, using infotroa technology, in the context
of an employment contract/relationship, where wovihich could also be
performed at the employers premises, is carriechaaty from those premises on a
regular basis.

(i) Domestic service. Domestic service is normally the subject of spleci
treatment in the majority of countries, falling pmlartly within the scope of labour
law or a special regulation. There are also manyntees which have left this
activity totally unregulateé?.

b. Precarious work

(i) Casual work. Some countries exclude casual workers of shami-te
temporary contracts from the scope of their labaws?”

The problem that arises with these situations @& they are not always
defined, nor defined with sufficient precision. Mower, in many legislations,
temporary contracts are not required to be in mgitwhen their duration is less
than a given period.

ZAMBIA . Employment Act. In this Act, unless the contexheswise
requires-Interpretation “casual employee” means employee the terms of
whose employment provide for his payment at thearehch day and who is
engaged for a period of not more than six months.

BOTSWANA. Employment Act, 1982 “casual employee” means an
employee whose terms of contract are for a perfodob more than twelve
months, and which contain provisions limiting enypient to not more than
three days, or more than twenty two and a half fiswork per week; contracts
of employment may be oral or in writing, expressetmplied.

% Cambodia, Japan, Singapore, Bahrain, Jordan, Kukabanon, Oman, Qatar, Saudi Arabia,
Yemen and Sweden.

27 Kuwait, Bahrain (Persons employed in temporary easlbial work which is outside the scope of
the employer’s business and for a duration notedicg three months).
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JORDAN. Casual work: work necessitated by unforeseenirugencies the
completion of which does not require more thanghr®nths

Work by students during academic vacations. Some legislation, such as that
in Luxembourg? concerns itself with the conditions of paid workszhool and
university students during vacation.

(i) Part-time workers. The term part-time worker, according to the Part-
Time Work Convention, 1994 (No. 175), means an eggd person whose normal
hours of work are less than those of comparabldifné workers. Some countries
(Germany, Austria, Denmark) exclude part-time wosk&hose income and length
of work are less than determined minimum limitsnirthe scope of social security
schemes (except for work-related accidefit$y. these cases, it is also usual to
exclude them from the scope of protective meastalesing to termination of the
employment relationship, paid annual holidays aaid public holidays, maternity
protection and sick leave. Thus, for example, #laind, theRegular Part-Time
Employees Act, 199%kxtended the protection of labour legislationpsrt-time
workers who have completed 13 weeks service andwdrk for at least 8 hours a
week®

c.  Exclusions based on size of enterprise

Although in many countries there is a widespreawihat labour law does
not apply to micro-enterprises and small enterprige fact, only in a very small
number of legislations are they outside the scdpé&h@® general regulations on
employers and workers in enterprises of a ceriam s

Exclusions of this type are very rare in laboureodnd labour laws. Only
ten per cent of the 178 ILO Member States havesligigid such exclusions.

KUWAIT . Law No. 38 of 1964 concerning Labour in the Priv&ector
Art. 3. The following categories shall not be sabj® the application of this
law provisions: F) Owners of non-mechanical minarsibess concerns,
normally employing less than five labourers.

Furthermore, some of these exclusions only affedergrises in certain
sectors, such as agriculture.

28 Law of 22 July 1982. The law presumes that thendiis under a contract of work when a
contract for the employment of school or universitydents conforming to the legal provisions has
not been signed. The law does not admit proofécctintrary. The law fixes the maximum length of
a contact for the employment of school or univgrstudents at two months in each calendar year,
which may not be exceeded even in the case of thareone contract. Employment of school or
university students does not give rise to theiristegtion for sickness schemes or pensions
insurance, consequently the related contributisashat due. However, employment of school and
university students is subject to insurance agamwstk-related accidents and thus the related
contributions are payable. Available at http://witmu.etat.lu/droit/fr/6/4/1.htm

9 In Germany, for example, workers with wages urti& euros per month or who work less than
two months or less than 50 working days a yeareamduded from the scope (except for work-
related accidents).

30 Worker Protection (Regular Part-Time Employees), A&91.An Act to extend full protection
under labour legislation to part-time workers whe aormally expected to work for at least 8 hours
a week and have completed 13 weeks’ service.
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COSTA RICA. Labour Code. Article 14. The following are exest ...
(c) strictly agricultural or livestock farms whicpermanently employ not
more than five workers. However, the Executive ndayermine by decree
which rules of this Code will continue apply to heln this respect, these
will be primarily those which do not involve a sars economic burden to
employers.

HONDURAS. Labour Code, 1999. Article 2. The following amecepted:
(1) agricultural or livestock farms which permargrgmploy not more than
ten (10) workers.

Somewhat more frequent are exclusions of smallrpnses from the scope
of legislation on occupational safety and healtipeeially in countries where such
legislation is laid down for industrial establishm® The majority of exclusions
occur in African and Asian countries which followdde British Factory Acts
model, and it is almost impossible to find suchlesions in other regions of the
world.

BANGLADESH . Factories Act, 1965 (No. 4 of 1965). (f) ‘factonyieans
any premises including the precincts thereof whetea or more workers are
working or were working on any day of the precediwglve months and in
any part of which a manufacturing process is besrgied on with or without
the aid of power, but does not include a mine sikje the operation of the
Mines Act, 1923 (IV of 1923).

With respect to social security, exclusions frora #tope of social security
laws can be found in a number of developing coestriat least for certain
contingencies, concerning enterprises of up tol®, or 20 workers. The
exclusions are found in less than 10 per cent efdbuntries, mostly in former
British colonies. Exclusions based on the sizehefdénterprise have been found in
Liberia, Nigeria, Sudan and Uganda in Africa, andBahrain, Bangladesh, India,
Indonesia, Iraq, Jordan, Kiribati, Laos, Pakistad ¥ietnam in Asia.

d. Artisans

The category of artisan appears in some legislgatiosually referring to the
self-employed and owners of micro and small enisepr with full or partial
exemption from labour legislation or subject togpkregulations.

MOROCCO. Law No. 65-99 on the Labour Code (2003). Artidle... A
special law shall determine relationships betwempleyers and employees
and conditions of work in sectors of a purely ttiatial character.

For the purposes of the first paragraph of thisclart any natural person

engaged in a manual trade, with the assistancéesafpouse, his parents and
descendants and additionally five assistants, @miehor in another work place,

for the purpose of manufacturing traditional praduéor sale, shall be

considered to be an employer in a sector of a paratlitional character.

ECUADOR. Codification of the Labour Code, 1997

Art. 291. Persons considered as artisans. The giomg of this chapter
include self-employed master craftsmen, workerspraptices and self-
employed artisans, without prejudice in the caseapprentices to the
provisions of Title 1, Chapter VIII.
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An artisan means a manual worker, master craftanaelf-employed artisan

who, duly registered with the Ministry of Labourdahluman Resources, has
invested in his workshop, work tools, machineryaw materials an amount
not greater than that established by law, and vasoi his employ not more

than fifteen workers and five apprentices, and wéits the articles produced
in his workshop. Artisan also means a manual woeken when he has not
invested any amount whatsoever in work tools osdu# employ workers.

Art. 308. Obligations of accredited artisans. Aatis accredited by the
National Council for the Protection of Artisans amet subject to the
obligations imposed on employers by this Code.

However, artisans who are workshop owners are syhjéth respect to their
workers, to the provisions on minimum wages andllegppmpensation for
unfair dismissal.

Workers shall also be entitled to holidays and sarBject to the maximum
working hours, as laid down in this Code.

Art. 310. Exemptions. Artisans who belong to trade cross-trade
organizations with legal personality shall enjoye texemption to which
paragraph 1 of article 308 refers.

CAMBODIA . Law of 10 January 1997, the Labour Code. Artitle

Artisans means all persons working at home or disesy personally engaged
on their own account in a manual trade, whethenairusing power-driven
machine tools, with or without a sign and shopgigally engaged in the sale
of the products of their own work, working aloneassisted by their spouse,
members of their family working without pay, workexnd apprentices, but in
sole charge of their workshop.

The number of workers outside the family permaryeatisisting an artisan
may not exceed seven. If the number exceeds sdvemmployer shall lose
the status of artisan.

ISLAMIC REPUBLIC OF IRAN . Labour Code. Dated 20 November
1990. Sec. 191. Small scale enterprises with fatem ten workers may, as
circumstances require, be temporarily excluded femme of the provisions

of this Code. Determination as to such exceptiocates shall be in

conformity with regulations to be proposed by thgi®@me Labour Council

and approved by the Council of Ministers.

e. Employments classified as other than work with legaregulation

“Au pair’ placement. This type of relationship is regulaied many
European States along the lines of the Europeaaehgent (Council of Europe) of
24 November 1969. The Agreement considers thatypis of placement does not
imply an employment relationship and defines it‘® temporary reception by
families, in exchange for certain services, of ygpuoreigners who come to
improve their linguistic and possibly professioralowledge as well as their
general culture by acquiring a better knowledgethef country where they are
received”.

f. Unpaid work experience in enterprises

This type of activity, where those involved are alsuyoung students, is
considered part of their education and may to sextent be covered through
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legislation on education or vocational training. Taxilitate its acceptance in
enterprises, the relationship has been depriveditofwork character and
responsibilities normally remain with educationsiladlishments'

However, apprenticeship contracts are normally leggd as a contract
having the nature of work, with special charactess(qualities of the employer,
formalities, teaching a job, lower wages, definadation, etc.).

3.6. Exclusions from general labour laws which do
not imply a lack of protection because there is a
special regulatory framework

(a) In the majority of countries, the following categs of workers whose
employer is the State are explicitly excluded fritv@ scope of labour laws:

Members of the armed forces and police
Civil servants
Judges

As this exclusion is made because such workersaheded in the scope of
other laws which govern their conditions of workyrmally of an administrative
character, it is obvious that they could in no wag regarded as informal.
Furthermore, in some cases these workers, togeitfethose in state corporations
and large private firms, are almost the only formatkers in their countries.

CAMEROON. Law No. 92/007 of 14 August 1992, Labour Codetiole 1
(3). Excluded from the scope of the present Codgarsonnel governed by:

- The general civil service regulations;

- The regulations for the judiciary;

- The general regulations for the military;

- The special regulations for the national seciséyvice;

- The special regulations for the prison service;

- The specific provisions applicable to governmentxiliary

workers.

(b) Sectors with special regulations: agriculture,itmae work, air transport.

In some labour codes and laws, whole economic ecioparts of sectors
are excluded from the scope. The most common eraus agriculture, in totality
or in part, as well as maritime work and, sometina@stransport.

3L Article 6 of the ILO Minimum Age Convention, 197Bl@. 138) took this into account when it
stated that it would not apply to work done by dteéh and young persons in schools for general,
vocational or technical education or in other tirggninstitutions, or to work done by persons astea
14 years of age in undertakings, where such worgarsied out in accordance with conditions
prescribed by the competent authority.
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BRAZIL . Consolidated Labour Act. Art. 7. The provisiong this
Consolidated Act, except, where applicable, asesgby provided otherwise,
shall not apply: ... (b) to rural workers, meaningpdd who, exercising
functions directly linked to agriculture and livesk, are not employed in
activities which, by virtue of the methods used tbe purpose of the
operations, are classified as industrial or comrakrc

This exclusion in many cases does not mean a attsénce of regulation,
since the exclusion is frequently followed by refeze to another regulatory
act, at least with respect to certain maritimevéttgs and air transport.

BOLIVIA . General Labour Act. Art. 1. The present act sdatermine the
general character of the rights and obligationsiragi from work, with the
exception of agriculture which shall be the subjga special provision.

BENIN. Law No. 98-004 of 27 January 1998. Article 2. Waos in the
merchant marine and maritime fishing shall contitmdoe governed by the
provisions of the Merchant Marine Code and subseatjag/s and regulations.

It is fairly common to find countries in which somagricultural workers in
cross-cutting occupations (such as mechanics ongaag) or certain types of
agricultural or livestock production, fall withilné¢ scope of labour law, while
manual workers are excluded.

NAMIBIA . Labour Act 1992. Dated 13 March 1992. ExceptionsTI3e
following categories of persons shall be excludednfthe application of the
provisions of this Code: (g) agricultural worketbar than those employed in
the operation, repair and maintenance of agricailtumachinery, or in
enterprises which process or market agriculturatipcts such as cotton gins
or dairy product factories, or in jobs related toe tadministration of
agricultural projects including office work, accaancy, storage, gardening,
and livestock husbandry.

In some cases, the scope has been extended byatmguhct to certain
categories of agricultural workers and to certgnaultural enterprises.

JORDAN. Labour Code, Law No. 8 of 1996, Section 3. The fmions of
this Code shall apply to all workers and employess;ept: (4) agricultural
workers excluding those who shall be covered bg tode pursuant to a
decision taken by the Council of Ministers on tlasib of a recommendation
by the Minister.

BURUNDI. Decree Law No. 1/037 of 7 July 1993, revisionttod Labour
Code. Art. 14. The present Code shall apply to bmiblic and private
enterprises and agricultural operations in the modector.

Sometimes labour provisions can be found in lawgkvkeek to cover many
aspects of a particular economic sector. Thus ifuat®on of workers in those
sectors may be protected in another equivalent tatymay also not be protected.
In any case, it can be seen that when the agrialiltector has its own separate
regulations, the protection is less.
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3.7.

The form of the contract of employment as a
determining factor in formal work

3.7.1. The employment relationship and contract of

employment

A problem that usually arises when dealing with tepe of labour
legislation is that of determining the employmeglationships to which it actually
applies. Does it apply to all employment relatiapshdefined in the scope of the
law or only those that are supported by a writtentiact of employment? Is it
necessary to have a written contract of employrfmné worker to be considered
formal?

The concept of employment relationship applies $dwation which creates a
legal link between a person, called the “employwih another person, called the
“employer”, to whom she or he provides labour av®es under certain conditions
in return for remuneratiofi.

This link is the product of an express or taciteggnent between the parties.

BRAZIL . Consolidated Labour Act. Art. 442. An individuabntract of
employment is the tacit or express agreement quoreing to the
employment relationship.

The subtle difference between employment relatipgnsnd contract of
employment is recognized in some legislations.

NICARAGUA . Law No. 185, Labour Code (1996). Article 19. An
employment or work relationship, irrespective sfatigin, is the provision of
work by a natural person subordinated to an employeeturn for payment
of remuneration.

An individual contract of employment is a verbal written agreement
between an employer and a worker which establighesmployment relationship
between them to carry out work or provide a seringaerson.

3.7.2. Written contracts and verbal contracts

There is a fairly widespread belief among workersmiany countries that
only written contracts entitle the parties to righind obligations. This may be the
case in practice, but in fact the majority of leggdtems recognize that written and
verbal contracts are equally valid.

BOTSWANA. Employment Act, 1982. PART Il - Contracts of
Employment. 14. Oral and written contracts of empient.(1) Subject to
Part IV, contracts of employment may be oral omiriting, expressed or
implied.

Furthermore, in the majority of labour codes amdslaa contract is presumed
to exist if the characteristics typical of an enyph@nt relationship are present.

32 Conclusions of the declaration on the employmeatiomship ILC, Geneva, 2003.
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SPAIN. Royal Legislative Decree 1/1995, of 24 March 1,99 Workers’
Status (Reform) Act. Article 8. Form of contract. The contract of
employment may be concluded in writing or by worfdnoouth. It shall be
presumed to exist between anyone who provides\aceeon behalf of and
under the organization and direction of anothes@erand the person who
receives that service in exchange for remunera#d to the former.

SLOVENIA. 2. Form of the Contract. Article 16 (Assumption tfe
Existence of Employment Relationship) In case spdte on the existence of
the employment relationship between the workertaedemployer, it shall be
assumed that employment relationship exists, if #lements of an
employment relationship exist.

Various legal systems consider that a contractt®Xiem the moment the
provision of services begins.

GUATEMALA . Labour Code, Article 19. For the individual caufr of
employment to exist and to be concluded, it isisidfit that the employment
relationship commences, being the fact itself & pnovision of services or
the execution of the task under the condition®aétn the preceding article.

The growing use of new communication technologes lbd some countries
additionally to recognize contracts in “electrofoom”.

FINLAND Employment Contracts Act (55/2001) Section 3. Foamd
duration of employment contract. An employment cactt may be oral,
written or electronic.

Some codes expressly indicate that verbal contnatst conform to the
provisions of labour legislation.

VIET NAM . Law of 23 June 1994, Labour Code. Article 28. Thatract of
employment shall be established in writing, in wapies, one for each party.
An oral contract may be concluded in respect ofaiemwork of a temporary
nature not lasting longer than three months, orthi@ case of domestic
employees. In the case of an oral contract, theiggaare presumed to
conform to the provisions of labour legislation.

3.7.3. Mandatory written contracts

In some countries, the written form of the contraét employment is
compulsory, but that does not preclude recognitibthe employment relationship
when that formality has not been honoured. In ericases where the written form
Is mandatory, the employer is held to be respoasibl

MEXICO . Federal Labour Act. Article 26. The absence of thritten
document to which articles 24 and 25 refer doegleptive the worker of the
rights derived from labour laws and the servicess/joled, since the employer
will be deemed liable for failure to observe thaimality.

In others, the contract is considered valid eveoudgih not all the
requirements had been recorded in writing.

SLOVENIA. 2. Form of the Contract. Article 15. (Written Forai the
Employment Contract). (1) The employment contrdlisbe concluded in
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written form. ... (4) The existence and validity af amployment contract
shall not be affected by the fact that the conimgcparties did not conclude
the employment contract in written form, or that mi components of the
employment contract referred to in Article 29 wkxie down in writing.

In some cases, a certificate from the employerseave as a substitute for the
written contract.

CROATIA . Labour Act (No. 758/95). Section 11. Form of thentcact of
employment (1) The contract of employment shalhizde in writing. (2) A
failure on the part of the contractual parties fkena contract of employment
in writing shall not influence the existence andidity of such a contract. (3)
If the contract of employment is not made in wagtithe employer shall give
to the employee a written certificate about theticat no later than on the
fifteenth day from the day that work commences ...

In other cases, the employer is required to maintirecord of each
employee with whom he has a verbal contract.

ZAMBIA Employment Act (No. 57 of 1965), as amended updbMo. 15 of
24. (1) Every employer shall prepare and maintainissexpense, or cause to
be prepared and maintained, a record of contractefery employee
employed by him under an oral contract of service(3). Every record of
contract shall be prepared in duplicate and ongy atyall be given to the
employee at the time of his engagement

Labour legislation, as seen in the previous exasplprotects the
employment relationship regardless of its form. ldwar, ignorance of the law
leads many workers without a written contract tmsider themselves without
rights because they are not in possession of andewuwhich contains their
contract or because they have difficulty in provthgir employment relationship
by other means. This is why many countries allowfanm of evidence as proof of
the existence of the contract.

BULGARIA . Form. Art. 62. (Amend., SG, No 100/1992) (1) (Amedd
SG, No. 2/1996) The employment contract shall beckmled in writing. (2)
(New - SG, No. 2/1996) Employment relations shddloaarise where no
employment contract concluded in writing is avddalbut the employer has
admitted the employee to work, and he/she has caommadethe performance
of such work. In such cases the existence of empdoy relations may be
ascertained by all means of evidence

TUNISIA . Labour Code Law No. 66-27 of 30 April 1966, aseaned on
15 July 1996. Art. 6: the contract of employmentais agreement whereby
one of the parties, called the worker or employewlertakes to provide the
other party, called the employer, with his pers@salzices under the direction
and control of the latter, in return for remunerati The employment
relationship may be proved by any means.

There are nevertheless countries where some typestracts not only must
be in writing but must also be registered or appdby the labour authorities.
There are even cases where the worker must pravidi®tograph.

ZANZIBAR . Labour Act, 1997 35. (1) The types of contractemefd to in
section 34(a), (b) and (c) shall: (a) be in writif®) Every contract of service




entered into between the employer and employed bkahttested by the
Labour Officer.

On some occasions, in order for the contract texazuted, the worker must
be provided in advance with work documentationasisoly the administration.

HAITI . Decree of 24 February 1984 updating the Labour Codle
12 September 1961. 15. No person may be party iodividual contract of

employment, as an employee, unless in possessi@nvofk certificate issued
by the Department of Labour, in the form, underdbeditions and subject to
the sanctions contemplated in the law.

There exist prerequisites to contracting, such aslical certificates of
fitness, which owe their origin to well-intentionpdbtective regulations, but which
may involve a cost which cannot be afforded by aenmuployed worker or not
easily affordable by a micro-entrepreneur.

3.4.7. Work cards, books and other documents

Some countries require workers to have a sped#gatity document which
may be a requirement for hiring or to formalize #exial security relationship.
Documents such as work cards, folders or bookse@sy the Ministry of Labour,
are falling out of use. However, documents of menstip of the social security
system are almost universal and facilitate or a®emtial for access to certain
social security benefits such as health.

In some countries, such as Brazil, the “work andiadosecurity card” is
compulsory to work in any activif§j. In Cambodia, it is compulsory for
employees$? In Argentina, it is compulsory for rural workeds. both cases, the
document shows the period of employment and wagesiell as other details, thus
providing the worker with evidence of the contract.

3.7.5. Personnel books and registers

In many cases enterprises are required to mairstaiagister of workers
entering their service, which may be the only fdrmecord of the contract.
Registers must be standardized and are publishddissued by ministries of
labour. This type of register is an important elatnaf legal security and serves as
evidence of the employment relationship and thenewguc conditions of
employment and must be available to labour inspscto

The registration system in the enterprise can Hhdifferent purposes and
uses. In some cases, it shows the entry of theewakd even replaces written

% Brazil. Consolidated Labour Act. Art. 13. The Work and i8b8ecurity Card is compulsory for
the exercise of any employment, including of alraedure, even of a temporary nature, and for the
exercise of a paid professional activity on a setlfployed basis.

34 Cambodia. Law of 10 January 1997, Labour Code. SECTION 4. Wbk book. Article 32. Any
person of Cambodian nationality working as a paitpleyee for another is required to obtain a
work book. No person may employ in his service geyson who does not comply with the
provisions of the previous paragraph. Article 3#ieTpurpose of the work book is to identify the
bearer, the nature of the work for which he isdithe length of the employment, the agreed wage
and method of payment, and successive employments.
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3.8.

contracts, especially in the case of temporaryreett. It also shows termination of
services.

SPAIN. Royal Legislative Decree 1/1994 of 20 June. Rsligext of the
General Social Security Act. Article 101. PersorfRegistration Book.

Employers shall maintain and keep up to date aoRaed Registration Book,
in which all workers shall be recorded from thedinvhen they commence
providing their services.

2. Other systems of documentation of enterpriseg Imeaestablished in place
of the Registration Book by regulatory provisiofigieneral or specific scope.

In other cases, they also serve to note workerglewaand deductions in

respect of social security contributions or taxes.

SENEGAL. Law No. 97-17 of 1 December 1997. Labour Code.

Article L.116. Irrespective of the nature and dimatof work performed and
the amount of remuneration received, all paymehtgages, unless otherwise
authorized on an individual basis by the laboumpétor and the social
security department, shall be the subject of a suijoyy document known as a
pay slip, prepared and certified by the employad given to the worker at
the time of payment.

All information shown on the pay slip must be capiat the time of each
wage payment, in a register known as a payrolistegi At the time of each
payment, this register, together with the pay &Bplf, shall be initialled by
the worker concerned ...

... The payroll register shall be kept by the empipgéthe establishment, on
the same basis as the accounting records, andbaysesented immediately
on request to the labour and social security inspate, even in the absence
of the chief of the establishment ...

LESOTHO. Labour Code Order, 1992. 60. Records and NoticgsTke
employer of any employee to whom a wages orderiegpmhall keep in
Sesotho or English such records as are necessahot whether or not the
provisions of this Part are being complied withréispect of such employees.
The records shall be retained by the employer fopeadod of at least five
years after the date of the last entry therein.

Work and the social security relationship:
Formalities

In order for the system of protection establishgddcial security systems to

be effective, a social security relationship must éstablished between the
managing entities or administrators of the variscisemes and employees or self-
employed workers. In contributory schemes, entideimto benefits fixed for a
certain contingency are only recognized, in theeaaflsemployees, when they are
declared to the managing entity and when the emgerphas collected the
contributions for the minimum qualifying period feach benefit.

Normally, to declare a worker, the enterprise mhsve been previously

registered with the organization that manages tlogaksecurity scheme and must
have certificates to that effect. Once the workerge been declared, the enterprise
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must submit periodic declarations showing the dbuation basis for each worker
and must pay the corresponding contributions witkiie due time limits.
Contributions are calculated on a pre-determinesisbar on actual wages. For
some contingencies, the whole contribution is ckdrp the employer, for others,
a percentage is paid by the employer and part bywbrker. In any case, the
employer must deduct the worker’'s share and paygether with his own to the
collecting agency.

For independent or self-employed workers, the 8aonas similar. They are
responsible for registering themselves and makerggdic contribution payments.

The formality of the enterprise and the employed #re formality of the
independent worker, in compulsory social secuntstams, are always subject to
declaration. In order, however, for the situationbe legal as well as formal, the
persons subject to the obligation must be abledegppayment of contributions.

This protection mechanism has a cost for the enserand for the worker, in
the form of contributions. For the employer, in gidd to the net cost, it may
involve an administrative cost, which is why socsacurity administrations in
many countries have simplified procedures and pwirect assistance to small
enterprises in preparing monthly declarations aalatations via the Internet.
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4.

4.1.

Establishing the concept of informal work
for the purposes of labour administration

What does formality mean? In almost all countrifermal” means that
which conforms to the rules, and “formality” reféosconduct aimed at compliance
with the rules or a state of being in compliancthwie rules. “Formalities” usually
means the set of procedures and documents whithectbe situation in legality.
Their opposites “informal” and “informality” wouldbe, respectively: that which
does not conform to the rules and an attitude ofcmmpliance with the rules or a
state of not being in compliance with the rules.

In practice, however, in some countries, all seipwyed workers and
micro-enterprises, and even small enterprises wbasers are natural persons, are
subsumed in the concept of the informal econompformal sector.

Efforts to define the informal sector in legal ternhave been rare.
Nonetheless, when it comes to persons engagedfammal work, there are
frequent references to obligations or rights, erspig the abundance and
economic burden of the former and the difficultiegolved in implementing the
latter. Despite the lack of definition, the ternfoirmal sector is found in some legal
texts, especially in Africa and Asia, taking theieaning as read.

Labour administration

As established in the ILO Labour Administration @ention, 1978
(No. 150), the term “system of labour administmatiocovers all public
administration bodies responsible for and/or endagelabour administration. It
thus includes ministerial departments or publicrages, including parastatal and
regional or local agencies or any other form ofes@lised administration, and
any institutional framework for the co-ordinatioh the activities of such bodies
and for consultation with and participation by eaygrs and workers and their
organizations.

The system of labour administration, usually orgadiaround a ministry of
labour, normally has specialized units to managh @ the principal programmes
entrusted to it by national legislation. Thus, éaample, as indicated in the Labour
Administration Recommendation, 1978 (No. 158), ¢hehould be units for such
matters as the formulation of standards relatinggadking conditions and terms of
employment; labour inspection; labour relationspkrpment, manpower planning
and human resources development; internationautadbairs; and, as appropriate,
social security, minimum wage legislation and quest relating to specific
categories of workers.

Labour laws establish a framework of rights andgattions for workers and
enterprises. In many cases, the obligations ofrenses refer directly to their
employees, but in others they refer to the puldimiaistration. In any case, labour
laws are a focal point or source of formalities ulated through procedures
conducted by organs of the public administration.
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A recent World Bank study which deals with the tigga and activity of
enterprises indicates that the basic formalities declaration of existence and
registration with the fiscal authorities and soa@turity administration. However,
all countries demand more formalities, accordinghiat study, and it has further
been found that in the countries with the highestgapita incomes, formalities are
less than in low income countri&s.

With respect to informal work, it is important tondw the functions of
ministries in relation to registration of enterpss declarations and authorizations
to enterprises to operate, declarations of wagdssaaial security contributions or
even registration of trade unions. However, theeetwo services of the labour
administration, namely the labour inspectorate t#wedpublic employment service,
which have special relevance. Both services haven beovered in detail in
international standards, the Labour Inspection @atien, 1947 (No. 81) and the
Employment Service Convention, 1948 (No. 88).

Labour inspection is responsible for securing théoreement of the legal
provisions relating to conditions of work and theotpction of workers while
engaged in their work, such as provisions relatmdpours, wages, safety, health
and welfare, the employment of children and youagspns, and other connected
matters, in so far as such provisions are enfotedablabour inspectors. It is clear
that inspection operates within a framework of eatrlaws and will intervene in
enterprises and relationships covered by those laws

The chief mission of public employment servicesoisassist workers to find
suitable employment and assist employers to hitalda workers for the needs of
the enterprise. To this end, they maintain a regist applicants for employment,
take note of their occupational qualifications, expnce and work preferences.
They also obtain from employers precise informatonvacancies, including the
requirements to be met by applicants for thosenaea.

The insufficient geographical coverage of employnsamvices in developing
countries, combined with their lack of resourcess handermined their
effectiveness. This has resulted in a lack of cmrfce on the part of employers
and workers on the effectiveness of employmentisesy However, in many
developed countries which have unemployment inggapublic employment
services collaborate in the administration of be#seind the application of other
measures designed to help the unemployed. In deseuatries they administer
part of the vocational training provision. The canation of administration of
benefits, vocational guidance and intermediatiomeicruitment, together with the
administration of labour market programmes justifiee retention of this type of
service in the public domain.

International instruments on labour administratiotly mention informality,
as in article 7 of the Labour Administration Contren, 1987 (No. 150), when it
refers to the possiblextension of the functions of the system of labour
administration to include activities of appropriaategories of workers who are
not, in law, employed persons, such as: ... (b) eelployed workers who do not
engage outside help, occupied in the informal seas understood in national
practice...”.

% Doing business in 2004nderstanding Regulation (WB Oxford Universite$s), 2004.
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4.2. Concept of informal work

The concept of informal economy as accepted bylLiien 2002 needs to be
analysed in depth to arrive at a practical conoéfinformal work”, in the sense of
serving as a reference for the activity of the labadministration. Not all the
formalities which enterprises are obliged to obsaaxe of a labour nature and not
all the rights claimed by workers in the informabaomy refer to labour rights or
aspects of social protection.

If the obligations imposed by laws and compliandthwbligations are the
essence of formality, informality can only be e)gsed in a negative way, i.e. “not
being” or “not doing”. Two situations of informalitan be distinguished:

Activities of persons and enterprises which areaosered by the law
which means that they operate outside it. Therenarebligations to
fulfil or rights to be satisfied or claimed.

Activities of persons and enterprises where thdiegige law is not
enforced, i.e. the law is not applied in practiGhligations are not
fulfilled and rights are not recognized.

The difference between these situations is fundéahen

In the first case, informality stems from the laafka formal reference:
there is no applicable law, thus it is not subjeatghts or obligations.

In the second case, the informality stems from eanplying with
formal requirements: there are applicable labowvsldut they are
wholly or partially not enforced.

How do these different situations arise?

In the first case, when there is no law applicablea situation, the
cause lies in the absence of legal provision fat #ituation or express
legal exclusion. In this situation, one can genlyingpeak of

informality.

The cause which leads to the second situationcoampliance, may be
ignorance, because the very existence or contetheoflaws is not
known. It may be the will of persons, deliberatddngour to evade
costs, without discounting the fact, recognizedhsy ILC in 2002, that
sometimes the law itself discourages compliancealmss it is
inappropriate, cumbersome and excessively costlthis situation, one
can speak of illegality.

We can establish a third, intermediate, categanyttfose situations where it
is insufficiently covered by formal systems, altgbuthere may be problems of
identification. This category could arise, for exdae) where there are regulations
on conditions of work, but not social security.

The case where labour regulation exists togethtr @iclusion from social
security tends to result from inadequate developrogsocial security institutions
and is normally associated with a presumption adence of lack of capacity on
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the part of the persons concerned or the beneésiaf protection to contribute.
Here, too, one can properly speak of informality.

4.3. The decent work deficit in the informal econom vy

At the 2002 ILC (RES Conclusions, para. 35), wherconstituents asserted
that the ILO should draw upon its mandate, triparsitructure and expertise to
address the problems associated with the inforroah@my, they also suggested
that an approach based on decent work deficitsdvioale considerable merit and
should be pursued. It should also reflect the diterof situations and their
underlying causes found in the informal economy.

The decent work deficit means the absence of sefficemployment
opportunities, inadequate social protection, thaialeof rights at work and
shortcomings in social dialogue. This deficit casily be visualized if it is borne
in mind that of every 100 workers worldwide, sie dully unemployed according
to the official ILO definition, and another 16 areable to earn enough to get their
families over the minimal poverty line of one dolf@er person per day, that close
to two countries out of every five have serioussevere problems of freedom of
association, that an estimated 250 million childe#a working worldwide, that
3,000 people a day die as a consequence of watedehccidents or disease, and
that only about 20 per cent of the world’s workiease adequate social protection.
Furthermore, it can be added that workers and graptan the informal economy
are inadequately represented ,or even when theyr@anized, the absence of
institutional mechanisms can hinder their partitigrain social dialogue.

All these ideas on the decent work deficit wereasdtin the Report of the
Director-General of the ILO to the General Confeeem 2001, adding that in the
case of theights gap in many cases, progress could be achieved rafhdbugh
legislative action and appropriate developmentopesi

4.3.1. Activities or persons or enterprises not covered
by labour laws

As we have seen in previous sections, some woulatsins are outside the
scope of labour laws, such as self-employment amdily work in almost all
countries; and casual work and micro or small gmiges with 5-10 workers —in a
few cases up to 20 — in some developing countimethé latter case related to the
size of the enterprise, 10 per cent of ILO memliateS are affected).

However, in the majority of cases, self-employmiergubject to some form
of declaration, and in the industrialized countriesinclusion in the social security
system is mandatory. The obligations of declaratod contribution fall on the
independent worker, who may also be required toptpmith safety regulations in
respect of his own work.

% gSafety and Health in Construction Convention, 1988. 167). Article 7.National laws or
regulations shall require that employers and selfleyed persons have a duty to comply with the
prescribed safety and health measures at the vamrpl
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Family workerstend to be equated with self-employed workerghaoif the
one is unregulated, so is the other.

The subject of casual workeissmore complex, since it may involve an area
of informality in the midst of formal relations. Isome cases, the definition of
casual is so broad that its duration would be exjaivt to temporary work in some
cases, or seasonal workers in others. In both caeasgal workers may co-exist in
the same enterprise alongside fixed and formal arstkthe former having full
rights and the latter no more entitlement thanrtivaeiges and, at best, full coverage
for work-related accidents.

In the case of micro or small enterprises with #indel maximum number of
workers we are faced with employment relationships in alhthe labour law
exempts the employer from obligations, although mvigtht suppose that the
ordinary civil law of contract applies. We can fittdee common variants, the first
micro and small enterprises without any applicdateour regulation; the second,
with application of laws on conditions of work, setimes limited to wages and
working hours, without occupational safety rulesd anithout social security
obligations; and the third, only excluding socitwsrity laws.

If we equate regulation to formality and absenceegilation to informality,
cases of the total absence of regulation would s dreas of informality. If there
is no regulation, one cannot speak of obligatiansgits.

Where there are no obligations requiring a respbagberson, the labour
administration has hardly any scope for action. sThior example, a labour
inspector cannot require a small entrepreneur vehexcluded to implement a
particular safety measure in a production procege give his workers a pay slip.
In the event of a work-related accident, the viciwill not be able to request
monetary benefit, neither will he have medical stssice, and it is probable in the
event of an accident that his only chance of clagncompensation will be
restitution for injury as laid down in the civil ariminal law.

In the area of pure informality, the labour admr@son usually refrains
from any initiative or, at best, may provide accdss vocational training,
information on prevention of risks or promotion\adluntary pensions provision.
Cases can also be found of funds for the developroeself-employment and
micro-enterprises, but in many countries it is thmistries of industry or trade
which are responsible for these subjects.

4.3.2. Activities where laws are not enforced or

complied with in practice

Without returning to the concept of undeclared waikd bearing in mind the
different degrees of compliance with the laws icheaountry, the situations in
which labour and social security laws are most esdly not enforced arise in
domestic work, home work, rural work and micro anahll enterprises.

Domestic work(household employees). In this case, recognizetiwamle as
a problem area, we find a few countries where tlienmeo regulatory framework
and many others where there are special laboulatgus and a social security
scheme applicable to household employees.
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Special labour regulations involve numerous exo@gtito the general
legislation, in terms of wages (possibility of cting food and lodging as part of
wages), working hours and rest (hours of compulgoesence, time off, limited
exits, night work, etc.) and termination of the doyment relationship (wide-
ranging grounds and lower compensation).

The applicable social security schemes tend to lawver contribution bases
and reduced cover for contingencies. Sometimes dbetribution is borne
exclusively by the household employee, as when pireyide services in several
households.

The State exercises limited control, declaratiohsstablishment are not
made because employment in the service of a faihot considered a business
activity and control is difficult, since inspectiaervices do not normally have the
legal power to enter private homes to carry oytéasions.

Home work In the majority of countries, this is regulatediie same way as
any other employment relationship, except with eespo working hours and rest
periods, which cannot be controlled by the employéith regard to remuneration,
piece work is very common and cases of paymenwbéte current minimum
wage may arise.

It is difficult for the State to control home workjnce in many cases it
involves concealed activities not declared by thwleyers (sometimes with the
connivance of the workers — to evade contributiand taxes) or disguised as
contracts or subcontracts. In many cases, only employee is registered even
though all family members work. Except when thewehaccess to records or
accounts of the enterprise, it is very difficult fospectors to exercise control, as
they usually lack authority to enter a workshopated in a private home.

Rural work General or special legislation is difficult topdyp in rural work.
On one hand, in rural areas in many countries tharebe a general ignorance of
the existence of the applicable laws or their cointAdded to this is the fact that
the highest illiteracy rates usually occur amongalrypopulations, whose local
language may be other than the official languageking it more difficult for them
to understand legal rules which are usually writbety in the official language.
Furthermore, ancestral customs in some communh@se more sway than
legislation. On the other hand, much agricultura@rkvis seasonal and involves
many itinerant workers — registration proceduresrast observed when these are
complex, time-consuming and costly.

The social security system is not always able tveleimmediate or at least
accessible health services in certain regions,asnsluch there is little interest on
the part of workers in contributing to a systemabhis deemed inadequate.

Finally, the State usually does not have a labodmiaistration with
sufficient manpower and resources to inform, asaistl inspect agricultural
enterprises, which means that labour laws are espected, occupational safety
and health regulations are ignored and the absan@gistration of workers is not
detected. Moreover, it is estimated that the usehifd labour by agricultural
producers is frequent.
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4.4,

Micro and small enterprisedt is in micro and small enterprises that the
highest level of non-compliance with labour laws f@ind in all countries,
according to the reports of labour inspection arities. Violations include non-
compliance with formalities, i.e. the absence dfla&tions or permits to establish
the enterprise and failure to declare workers ®gbcial security administration.
Substantive non-compliance include violations omimum wage laws, non-
observance of safety regulations, and failure tkensacial security contributions.

The administration’s first problem is to detectdte and identify enterprises
and their owners, followed by the difficulty of wk&ying workers and the nature
of their contracts or relationships. Next comesckimgy the conditions of work and
the employer’s obligations. When a single inspectservice is responsible for
enforcing labour legislation as a whole and hagjad resources at its disposal,
the task becomes easier, but it is time-consummtydepends to some degree on
the collaboration of local authorities and the freacy of complaints, whether by
individuals or organizations. When there are sdvagpection services, the task is
more difficult and complex, since various officidleve to be coordinated and
mobilized, applying different rules and proceduresiccordance with work plans
whose priorities may not coincide.

The special case of freedom of association

There is a general feeling that workers in the rimi@l economy need
representation and help in organizing and bargginids in other areas of
recognition and application of rights, the complexmposition of the informal
sector makes it necessary to seek solutions fdr tyae of worker.

The Freedom of Association and Protection of thghRito Organise
Convention, 1948 (No. 87) states that workers angleyers, without distinction
whatsoever, shall have the right to establish anbject only to the rules of the
organisation concerned, to join organisations dirttown choosing without
previous authorisation. This right, however, islaggpin many different ways and
national legislation may establish rules for thenstdution and recognition of
organizations. In some countries, general lawsherright of association are used,
but in many cases there are laws specifically apple to the right of work-related
freedom of association. Ministries of labour araally charged with administering
these processes.

It is common for some laws to apply to employerd athers to employees.
Despite the existence of a legal framework forftrenation of trade unions, some
categories of workers, such as those on fixed-teomiracts and seasonal and
casual workers may face restrictions and in pradtimay be very difficult to form
an organization in the context of small enterprises

Furthermore, not all specific laws cover self-enyeld workers. In some
cases they are likened to employees and in otivbiexy they have workers in their
service, to enterprises. For these workers — whim fthe largest group in the
informal economy — their only option to form an@gation may be to resort to the
general law on associations, which is outside ¢natrof ministries of labour.
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As regards collective bargaining, this is confinleg definition to paid
employment. In the Collective Bargaining Conventi@881 (No. 154), the term
collective bargainingextends to all negotiations which take place betwaga
employer, a group of employers or one or more eygrk) organizations, on the
one hand, and one or more workers’ organizationghe other. Bargaining is also
possible in the absence of trade unions betweeatedl@epresentatives of workers
and employers, which can be very useful in the exdnof small enterprises not
covered by higher level bargainifg.

Independent or self-employed workers do not haveraployer, so they do
not have conditions of work to negotiate and thtes @ot parties to collective
bargaining in terms of labour law. However, selfpdoyed workers may have
interests to defend and, of course, to negotiatéh wational or local public
administrations. There are a number of exampldsagjaining between municipal
authorities and vendors’ associations which hadetdeagreements on occupation
of public spaces and payment of rates. Althoughréselt of the bargaining is a
fully valid agreement, its legal nature will be fdilent from that of a labour
agreement, such that in the case of a disputdyaerdite labour administration nor
the labour courts will have power to intervene.

4.5. Informality and gender

The ILC 2002 Resolution considered that women aveertikely than men to
be in the informal economy. Among the causes meatiare the general character
of the feminization of poverty and those relatedengpecifically to discrimination
in access to education and training and other enan@esources.

As we have seen previously in activities with hfghmale participation, such
as domestic employment, there is a lack of regaraith a number of countries. In
many countries, household employees are excluded §ocial security systems,
so that many women who only have access to thie bfpwork lack protection
throughout their working life and do not have tlenéfits of health care, maternity
programmes, family allowances or retirement perssion

Women’s work is underevaluted and in many casessible. In family
enterprises, home work and rural work, it is comnfanall family members —
men, women and even children — to contribute ashnaschey can to the business.
However, in many cases, only the man’s role isgaaed as the sole owner of the
business or property and the only party to condramt arrangements of an
employment or commercial nature. It is highly likethat only in cases of
ownership of the business, home or land by womenpsssible to provide them
with any system of protection.

Women generally do not have the same opportunégesnen to establish
themselves as independent workers or entreprenalirmugh the difficulties or
obstacles do not necessarily stem from labour IEgs, a few labour ministries
have extended their activities and functions byatdshing administrative units
which provide information and advice to women oritisg up enterprises or
facilitate access to credit from public funds dwate credit institutions.

37 See Workers’ Representatives Convention, 1971 {R6).
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With women accounting for the majority in the infaal economy, trade
unions can also make efforts to create or adaptnat structures to promote the
participation and representation of women and accodate their specific needs.
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5.

Labour administration and the informal
economy: Challenges, experiences and

trends

If the real issue is how to extend rights to eves/@and not limit their

application, the critical problem in this respeat indicated by the Director-
General of the ILO in 2001, is one of agency. Thésmsion to the informal
economy of the goal of decent work cannot depemtusively on the mechanisms
of state regulation and representation which amieg elsewhere. We need new
ways to increase economic capabilities and stremgthoices, defend rights,
generate and transfer resources and change ineenfifiere is often scope for new
forms of action by existing actors, but there soah need for new actors and new
institutions to raise skills, open markets and iowgrworking condition&’

The ILC in 2002 stated that:

“Since decent work deficits are often traceablegtmd governance deficits, the
government has a primary role to play. Politicall wnd commitment and the
structures and mechanisms for proper governanceessential. Specific laws,
policies and programmes to deal with the factospaoesible for informality, to

extend protection to all workers and to remove Haeriers to entry into the
mainstream economy will vary by country and circtanse.

Governments have a lead responsibility to extesdctiverage of social security, in
particular to groups in the informal economy whiafe currently excluded. The
implementation and enforcement of rights and ptaies should be supported by
improved systems of labour inspection and easyrapid access to legal aid and the
judicial system. It is the responsibility of goveraents to provide an enabling
framework at national and local levels to suppegiresentational rights. National
legislation must guarantee and defend the freedball avorkers and employers,
irrespective of where and how they work, to fornd goin organizations of their
own choosing without fear of reprisal or intimidati Obstacles to the recognition of
legitimate, democratic, accessible, transparent aswbuntable membership-based
organizations of workers and employers in the mf@reconomy must be removed,
so that they are able to participate in socialodjaé structures and processes.”

The Labour Administration Convention, 1978 (No. 158rticle 7, deals in

article 7 with the extension of services to a seaeworkers outside the scope of
labour law and which in many countries are congidgyer se as belonging to the
informal economy. The text reads as follows:

When national conditions so require, with a viewrteeting the needs of the largest
possible number of workers, and in so far as sutkites are not already covered,

each Member which ratifies this Convention shatinpote the extension, by gradual
stages if necessary, of the functions of the systelabour administration to include

activities, to be carried out in co-operation wattmer competent bodies, relating to
the conditions of work and working life of appragg categories of workers who

are not, in law, employed persons, such as--

% Reducing the decent work deficit: A global challenBeport of the Director-General, ‘89
Session of the International Labour Conference e@an2001.
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(a) tenants who do not engage outside help, sltgpeers and similar categories of
agricultural workers;

(b) self-employed workers who do not engage outls&lp, occupied in the informal
sector as understood in national practice;

(c) members of co-operatives and worker-manageértakings;

(d) persons working under systems established ynamal customs or traditions.

Of these four groups, only co-operatives and werkanaged undertakings,
which are usually included in the term “social emmry” have been the subject of
general treatment by labour administrations, andoime countries self-employed
workers also. Reports of the Committee of Expentaasthat in other cases there
are no significant experiences. However, if we gdaa as to consider artisans as
being in the last category, various experience$ddoa described.

5.1. Challenges

To effect change in the current situation in whiebme workers have
protection and others have little or no protectanall, the starting point is the
political will and commitment to extend protectitmall workers.

This starting point affects the whole of societydahus the government,
which must have the framework and mechanisms tadywm® change. The
government, through its various ministries, willvhato influence the factors
responsible for informality and eliminate entry s to the formal economy.

To meet the needs of the population, the governmsra whole must work
on three fronts: to prevent informality, to fornzai informal activities and to
reduce the protection gap. It also means desigainthimplementing policies on
prevention, formalization or regularization andemdion of protection.

The ministry of labour, as the typical organ ofdabadministration, with its
dependent agencies and in collaboration with ajbgernment departments, must:

1. influence the factors responsible for infornyaiitithin the scope of its
powers and eliminate barriers to entry to the fdre@nomy created
by its own procedures;

2. prepare laws, policies and programmes to exfamdection to all
workers and increase social security coverage;

3.  ensure the application and enforcement of rightsprotection with the
support of more effective labour inspection systeamd easy and rapid
access to legal assistance;

4.  adapt their structure and organization, modgyor creating services
and mechanisms to produce change in the areas Michwit is
responsible, in cooperation with other administradi if applicable;
and

5. create a framework which supports the rightassiociation and allows
participation in bodies and processes for socialodue by all those
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who, because they carry out their activities iniiormal way, lack
representation.

In practice, all these measures, in successiomultaneously, complement
or combine with each other, as individual measuregheir own may not yield
appreciable results.

5.2. Experiences

Following are examples of consolidated experieraya$ other more or less
novel initiatives which may suggest the way forward

1. Intervention in the factors responsible for mfality and elimination of
barriers by simplifying work-related procedures.

Several countries, such as Burundi and Comoros,ngnathers, exempt
written contracts from all types of stamp and regteon. Other countries which
have reformed their labour codes in recent yeamsh sas Honduras (1997),
Guatemala (1995) and Panama (1995), also makecakgures with respect to the
labour administration free of charge.

Djibouti . A 1996decree introduced a single form of conteaxct membership
in social organizations. The form consists of feegparable sheets, the first for the
national employment service, the second for théasatsurance scheme, the third
for the inter-enterprise medical service, the foudr the worker and the fifth is
retained by the employer, who must give the otlogies to the intended recipients
within forty-eight hours following recruitment. Edagyers may obtain the form
from various organizations and job applicants arevided with a form on
registering with the national employment service.

India. A 1988 law Exemption from Furnishing Returns and Maintaining
Register by Certain Establishments At9®88 simplifies the documentation and
declarations to the labour authority on wages ircated “small enterprises”
(10-19 employees) and “very small enterprises”t@u® workers).

France. The Labour Code (Art. L.129-2) introduced the Imoet of payment
by employment-service cheque, which can be usdddiyiduals to pay the wages
of domestic workers and social security contribngioThe system is designed to
facilitate hourly-paid domestic work. The amountludes a 10 per cent top-up as
proportional holidays remuneration. The employdrnsizs an application to join
the Centre National de Traitement du Cheque Emploi iBer¢{CNTCES)which
authorizes the entity to deduct social securitytdontions directly in respect of the
workers concerned. The cheques and contributiaps 81 which the number of
hours worked are declared can be obtained fre@arfge from the bank where the
householder has his account.

Peru. The Micro and Small Enterprise (Promotion andniadization) Act,
2003 (Law No. 2815) is aimed at promoting competitiess, formalization and
development of micro and small enterprises to m@eesustainable employment,
their productivity and profitability, their contnibion to the gross domestic product,
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expansion of the domestic market and exports, dmir tcontribution to tax
revenues. The Act provides for training and techniassistance instruments,
mechanisms to facilitate access to markets andsadodinancing. With an eye on
formalization, it simplifies procedures for the rwation of corporations and
obtaining municipal licences. It also establishdaxaregime for micro and small
enterprises and a special labour scheme for mictererises (up to 10 workers and
a certain turnover) on a temporary basis.

2.  Preparation of laws, policies and programmesexdnat extending protection
and social security coverage to all workers.

Sri Lanka. Under the National Workers Charter, the Statetrensure that
workers in the “non-organized sectors” are guaehteinimum conditions of
work to prevent them from being exploited. The LabGommission is empowered
to fix wages and conditions of work for such wokeand is responsible for
carrying out inspections to enforce the laws onkivay hours and rest. It also
states that it must ensure full protection undbola laws to workers employed by
contractors.

Morocco. The new Labour Code (Law 65-99 of 6 May 2004)eegs its
scope to paid homeworkers, simplifying their clasation to preclude the
possibility of them being classed as independeticautractors. It establishes
special arrangements for different sectors andsageés a special law to regulate
relationships and conditions of work in sectorsaopurely traditional character,
considering employers as natural persons with faaslsistants, who engage in a
manual trade involving the manufacture of tradiéiioproducts for sale.

South Africa. The Basic Conditions of Employment ,Aatended in 2002,
establishes a series of criteria for the clasgiboaof a person as employed, unless
proved to the contrary, irrespective of the forntohtract, including, among other
things, “a person who is economically dependentaother person for whom he
works or provides a service” or “a person who waskgrovides services solely for
another person”. In addition, the same ABe¢tional Determination 8: Farm
Worker Sector No. R. 1499.0Official Gazette, d0@gulates the conditions of work
of farm and agricultural workers, and establish@smum wages, including those
for domestic staff and keepers.

Malawi. The Employment Act, 2000 considers an employd®eetany person
who by virtue of his work is in a situation of econic dependence on another or
whose situation is closer to that of an employesntln independent worker,
including sharecroppers.

Dominican Republic. Law 87-01 of 2001 which creates the Dominican
Social Security System provides, with respect éoGontributory Pensions Scheme
(old age, incapacity and survivors’ insurance) thambership by an employee and
the employee is obligatory, indivisible and perm@newhether or not the
beneficiary remains employed, engages in two orenjobs simultaneously or
transfers to work in the informal sector.

India. The Indian State of Tamil Nadu was one of thenp@s in the
extension of social security to workers in the “rganized” sector. In 1994, a
law was passed by the state Ministry of Labourtangaa Social Welfare Board for
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construction workers. The Board, run by a committegred by the Commissioner
of Labour, and with employer and worker participati administers a social
welfare scheme which includes work-related accidemurance, education
subsidies and marriage, birth and death grantsfdruis financed by payment of
0.3 per cent of the budget estimate for each coctsdn work. The majority of the
Board’s administrative staff have been providedHhsy Ministry of Labour, which

has reduced the administrative costs. The fundreoaeer half a million workers

in the sector, and has kept the level of disbursgsneelatively low, providing

benefits to some 39,000 beneficiaries, which hasved a considerable level of
reserves to be accumulated. At present, therepi®jact to introduced a pension
scheme.

There is also a national social security projeat imrkers in the non-
organized sector (workers not covered by the Im@gEmployment Act, 1946 and
the Factories Act, 1948, and those in commerciabdéishments not covered by the
social security laws) which will benefit 37 millioworkers. The new legislation
established a fixed contribution payable by smiadbpctive units.

Indonesia A decree of the Ministry of Human Resources oflaiduary 2000
introduces a social security programme for casuakers and workers with single
job or piecework contracts. It establishes econobeoefits for work-related
accidents, illness, maternity, old age and deattwell as health assistance. If the
duration of work is less than three months, a doution is made in respect of
work-related accidents and life insurance. If therkMasts three months or more
(and at least 20 days per month for casual worlamsjributions are also made to
old age and health schemes.

Thailand. The Social Security Act, 1990 established a gdrsmcial security
system to be introduced progressively. Initially, anly covered workers in
enterprises with 20 or more workers, with the ititan of covering workers in
enterprises of 10 or more workers over a periodthoée years. Progressive
increases in contributions and benefits were alsvisaged, leading to the
introduction of the retirement pension in 1998. Cibutions are set at 9 per cent of
wages, paid in equal shares by employers and warkée State provides a further
2.5 per cent subsidy. The system would thus covern@illion workers in one
million three hundred thousand enterprises. Findliye Royal Decree of 2002
provided that all employers, starting from one vesricame within the scope of the
Social Security Act. This extension to micro-entesgs meant coverage to a
further three and a half million workers in one lmait two hundred thousand
enterprises.

3. Guaranteeing the application and enforcementrights and protection
supported by effective administrative services

Peru. The General Labour Inspection and Worker PratactAct was
amended in 2004 (Law No0.28292), guaranteeing cenfidlity of complaints,
strengthening inspectors’ powers and extendingr tbedpe of action to worker
cooperatives and home work employment agencies. Mo and Small
Enterprise (Promotion and Formalization) Act, 2qQaw No. 2815) envisaged
annual inspection targets of 20 per cent of regastenicro-enterprises.
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Chile. The Labour Code, amended in 2003, establishgdtara of sanctions
which are progressively severe as a function of nhenber of workers in an
enterprise. It allows fines imposed by the labmspectorate on enterprises of less
than ten workers to be replaced (only once per)y®acompulsory attendance at
training programmes organized by the DirectorateLalbour for a period not
exceeding two weeks.

Dominican Republic. The Dominican Social Security System, created by

Law 87-01, is a single system of membership, cbuations, benefits plan and
service provision. It introduced a single pensicegister which encompassed the
beneficiaries of all pension funds and plans existt the time. It also charged the
National Social Security Council (CNSS) with theks of establishing within one
year a single information system to optimize thecpss of joining, collection and
payment, and ensuring the timely detection andtgamog of evasion and late
payment. The information sub-systems of the pessiond administrators, health
insurance administrators and social security sceefoemed part of the single
information system which, in turn, was made conigatiwith the central
government integrated financial management syst@ime CNSS remained
responsible for ensuring the prompt registrationathfmembers in the system.
Pensions and occupational safety supervisors ween gpowers to inspect and
carry out investigations as appropriate for eadyedtion of evasion or fraud by
employers and/or workers, and to examine any ofetimployer’'s documents or
records. It also established coordination and bolation between the Secretariat
of State for Labour, the Directorate of Inland Tsvemd all other public or private
agency which could provide relevant information.

4.  Adaptation of the framework and organizationhef labour administration

Burkina Faso. The Decree of 7 March 1997 establishing the drgdional
structure of the Ministry of Employment, Labour a8dcial Security created a
Directorate for the Promotion of the Informal Sedtothe Directorate General of
Employment and Vocational Training, responsible: foontributing to better
knowledge of the sector; identification of its lwaand further training needs and
organization; undertaking initiatives to consol&gbbs in the sector; assisting in
modernizing the sector by encouraging creativityoagn micro-entrepreneurs;
contributing to better incomes, etc. This unit weigined in the recent amendment
of 2002 (Decree 465 of 28 October 2002) under wthehformer ministry became
the Ministry of Labour, Employment and Youth. Indétbn, in its local branches,
established in 2003 in the regional directoraths, @mployment and vocational
training service is charged with promoting the mial sector. Under the technical
supervision of the Ministry, a support fund for ihéormal sector (FASI) has been
in operation since 1999 (Decree 98-053 of 28 Felprii@98) which is active in the
agricultural and livestock sectors, commerce, gartbn, transport and crafts
production, services and the arts. In its firseéhyears of operation, the FASI
granted credits to finance 3,957 projects, whiahte the creation of 5,829 jobs
and the consolidation of a further 7,824 jobs.

Costa Rica The Integrated System for Support to Micro andabm
Enterprises (SYAMYPE) was created in 1998. It idelss a support fund,
FONAMYPE, as a second-tier financing institutionrvéeg as a conduit for
resources from the formal financial sector and rird8onal cooperation.
Enterprises are classified legally in accordandh wiiteria involving the number
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of workers, asset values and annual sales. Themsigsgoverning and coordinating
organ is the Supreme Council for Support to Micned aSmall Enterprise
(COSUMPYE), chaired by the Minister of Labour andci@al Security and
composed of representatives from the public s€@tar ministries) and the private
sector (four representatives). The latter includemesentative of associations and
guilds of micro and small entrepreneurs.

Egypt. Decree No. 2013/2003 regulates employment inrtfigmal sector,
defined as illegal work. It established a commissiothe Ministry of Labour and
Emigration to monitor employment in the informac&e, especially agricultural
workers, seasonal workers, seafarers, mining aratrgjuvorkers, and public
construction workers. The Commission’s functionslude proposing rules on
safety and health, travel and subsistence, and iexagn applications for
authorization of employment offices for such woskéwhich may be extended to
associations, institutions and trade unions). Gatitng or subcontracting by labour
contractors is prohibited; sanctions are estaldistier violations, and the
employment offices concerned are required to ptateckers against exploitation
by intermediaries.

Tanzania. The 1999 Act creating the National Employment nistion
Service makes it responsible for promoting wage leympent and self-
employment. The Service operates through localcedfi which deal with
registration and intermediation. It established aiamal employment advisory
council whose functions include: advising the ntrion job creation in rural and
urban areas; carrying out studies into the prodeatse of human resources in the
government, industrial, commercial, agriculturadl amformal sectors; and advising
on proposed legislation, the informal sector andcroaenterprises, the
establishment of centres for the informal sectat ta@ promotion of special funds
to finance activities in the informal sector.

Belgium. A law of 3 May 2003 instituted a Federal Counfor the
prevention of illegal work and social fraud, a Fed€oordinating Committee and
district offices. The Council must ensure the impdatation of the policy defined
by the Council of Ministers which involves coordimg the actions of the various
departments concerned and raising awareness amarnguy services and
departments. It must also provide guidance on mtewe and may submit
proposals for amending legislation. The districtices, set up in each judicial
district, organize and coordinate checks on compgawith legislation. The law
envisages the conclusion of partnership agreembataieen the responsible
ministries and professional organizations, whiclhuldolead to information and
awareness campaigns aimed at professionals andmens and the detection of
clandestine work. One of these agreements wasdaign2003 with the Federation
of Passenger Transport Employers (FEAA) in ordecdbiaborate in combating
unfair competition from “black” labour, all formd anfair employment and non-
compliance with regulations. To this end, the adstiation undertakes to increase
checks, together with other information and prewenteasures which will also be
evaluated by the parties.

5. Creation of a legal framework to support rightk association and allow
participation in the structures and processes @iaaialogue
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5.3.

Spain. The Freedom of Association Act (Law 11/1985, 2gAst 1985)
allows self-employed workers who do not have waken their employ,
unemployed workers and those who have ceased vgoakrasult of incapacity or
retirement to join trade unions. They are not p#gdito found trade unions which
have the specific object of protecting individuatierests, without prejudice to their
capacity to form associations under specific legjish.

Peru. Decree Law No. 25593 of 1992, which regulateddbeur relations of
workers in the private sector, introduced the pmkisi of independent workers
forming organizations, when it states in Articlehét: “Organizations of workers
who are not dependent within an employment relatignshall be governed by the
provisions of this decree law, as applicable.” Bradions formed in this way shall
acquire legal personality and be entered in theap@te register maintained by
the labour authority. Registration is a formal, urdghry act, which cannot be
refused except in the case of failure to comphhuwiite requirements laid down by
the decree law.

Burkina Faso. Law 08-93-ADP of 13 May 1993 established the Chenof
Representatives, the 120-member consultative bodyu@es four representatives
of the informal sector).

Trends

1.  Clarification of concepts and definitions

Introduction by law of the definition of micro enpeise and small
enterprise, based on objective criteria.

Legal definition of independent worker and critettadetermine the
existence of an employment relationship.

Regulation of artisans and crafts industries.
Definition of casual labour.
2. Simplification of procedures and reduction a$tsoof formalization

Substantial reduction or elimination of expensesolved in the
registration of enterprises with labour administna¢ and social
security authorities.

Replacement of authorizations to open establishendiyt simple
declarations of opening.

Simplification of requirements, forms and procedur®r hiring
workers through public employment offices.

Introduction of one-stop shops or unified proceduor the creation of
enterprises.

Recognition of contracts of employment irrespectofethe form in
which they are concluded and acceptance of any snafagvidence.
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3.

4.

5.

Extension of protection

Modification of labour legislation extending itsoge to all types of
wage workers, sometimes with the introduction ofregtions or
special regulations in situations in which specifigvs or rules are
difficult to apply or enforce.

Extension of social security systems to new caiegoof wage
workers, especially in small enterprises, and teargoworkers. The
extension applies at least for certain contingenoth contribution
schemes set at a level which enables employersett the periodic
payments.

Introduction of special voluntary and compulsoryciab security
schemes for self-employed workers, including thasagriculture, with
contribution arrangements adjusted to the abiliy pay of those
concerned through the choice of contribution base.

Improving management tools, methods and pro@sdur

Creation or upgrading of databases and statisticerderprises and
workers.

Cooperation between different agencies of the lal@mministration
and other government departments.

Development of plans and information programmeshancontent of
labour laws aimed primarily at micro and small eptises, including
information centres, help lines, publications, lef websites and
visits to employment centres.

Modification of working methods of labour inspeapifocusing on
micro and small enterprises. Review of sanctiorc@dares and use of
persuasive and punitive measures as alternativeoorplementary
measures.

Administrative changes

Creation of support funds for the creation of micand small
enterprises or to allow workers to set up a busin@s their own
account.

Creation of administrative units aimed at promotitige social
economy, such as cooperatives and other assocatteeprises.

Creation of units and programmes aimed at workingien.

Extension of the activities of occupational safegyvices to micro and
small enterprises, and to self-employed workers.

Introduction of Internet-based administrative piced.
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6. Limited extension of rights of representation

Legal extension of the right of association to peledent workers,
either by including them in wage workers’ organiaas, or by the
formation of their own organizations with a staaguivalent to trade
union.

Inclusion of representatives of associations ok@es working in the
informal economy in various consultative bodies.
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6.

Conclusions

1. The most commonly used definitions of the irdbrsector are not
practical for labour administration.

The definitions in use include heterogeneous sdnatwhich do not always
allow the same legal treatment. The definitiondude situations of persons and
entities, some not regulated and others regulatetiiding different degrees of
regulation. The definitions include elements foreitp the applicable legal
frameworks and do not take into account the diffeeebetween the absence of
rules, non-compliance with the rules and theirafe

2. Formality and informality in work.

Formality implies compliance with a series of legalles of a civil,
commercial, administrative, fiscal, labour and abseecurity nature. Formality in
work can be limited to compliance with labour andial security laws, at least as
far as the scope of action or intervention of #imur administration is concerned.

3. Different categories of workers in the inforreabnomy.

There are two types of worker active in the infore@onomy: wage workers
and self-employed workers. The legal status applécéo each is different and
cannot be ignored by the labour administratiorhergersons concerned. Solutions
to the problems and needs of each, although some beacommon, involve
differential treatment. Moreover, some of the peoh$ of enterprises and self-
employed workers fall outside the ambit of the lab@dministration.

4. Protection and rights.

To speak of protection of workers in the informabeomy is not the same as
speaking of rights. Protection refers to a resaltgcondition of the process of
obtaining it. Thus one can speak of social provectior protection from
occupational hazards. Rights, in labour terms, hlage counterpart in obligations.
The counterpart of wage workers’ rights is emplsy@bligations, together with
their own obligations as employees. The rightself-employed workers depend
on their own obligations, normally in relation togesmcies of the public
administration.

5. The exercise of rights by salaried workers iegpliabour formality of
employers.

If there is a legal framework which determines thigligations of the
employer and the employer does not fulfil themoinfality is understood as
irregularity or illegality, which implies liability The goal of the labour
administration to guarantee labour rights meansimgalemployers fulfil their
obligations, i.e. compulsory formalization. Howevtre procedures and methods
used by labour administrations to achieve thesdtsesan vary.

6. To make social protection effective, a regulatbrgmework and a
system of financing is necessary.
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When protection is sought for those who are withgut means extending
social security benefits. In some cases, thosecoe¢red can be accommodated
more or less easily in existing systems. In otlaeses, it will be necessary to create
new or special schemes, but in all cases it isgssrg to provide financing and
decide who will bear the costs and how contribwiaill be collected and benefits
administered. In general, all this falls within t#bit of the labour administration
or involves some kind of activity on its part, thusnust at the same time upgrade
the services concerned.

7. The exercise of collective rights goes handanchwith recognition of
the personality of collective persons.

To give a voice to workers in the informal econonityjs necessary to
facilitate the formation of organizations to remmeisthem. In the case of self-
employed workers and micro-enterprises, in additoothe associative framework,
a framework must be developed to recognize themsgmality, interests and
representativeness, so as to allow public admatistrs to take them into account.

8. Services and units of the labour administratfon micro and small
enterprises and self-employed workers.

The experience of several countries suggests tlie wd organizing services
aimed at small productive units and self-employexkers, especially when there
is a special regulatory framework. The functionso&operformed and the type of
service to be organized may vary, but targetingrmftion and prevention can be
most helpful in extending formality.

9. Ensuring compliance with legal provisions.

The system of labour inspection, with adequate uess, must extend its
activities to all establishments, in all sectors,ntiake workers’ rights a reality.
Inspection services must have functional powerslkamnable to monitor compliance
with all legal provisions relating to conditionswbrk and protection of workers.

10. Decent work policies in the informal sector.

A policy of extending rights and social protectimpverage is not the same as
a policy of enforcing rights or effective protectidn the first case, it is necessary
to introduce legislative measures, while in theosécit is a case of making use of
the administrations’ mechanisms through its adralive units, programmes,
procedures and methods of work.
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Annex: Selected texts from international
labour standards

Informal sector

R169 Employment Policy (Supplementary Provisions)
Recommendation, 1984

V. Informal sector

27.

28.

29.

(1) National employment policy should recogrtise importance as a provider
of jobs of the informal sector, that is economitiwaites which are carried on
outside the institutionalised economic structures.

(2) Employment promotion programmes should be ekted and implemented
to encourage family work and independent work uhivildual workshops, both
in urban and rural areas.

Members should take measures to promote coreplamy relationships
between the formal and informal sectors and to igeowgreater access of
undertakings in the informal sector to resourcesdpct markets, credit,
infrastructure, training facilities, technical exfige and improved technologies.

(1) While taking measures to increase employmeportunities and improve
conditions of work in the informal sector, Membst®uld seek to facilitate its
progressive integration into the national economy.

(2) Members should take into account that integratif the informal sector into
the formal sector may reduce its ability to abslaltour and generate income.
Nevertheless, they should seek progressively eneiineasures of regulation to
the informal sector.

R195 Human Resources Development Recommendation, 2004

3.

Members should identify human resources devedopyeducation, training and
lifelong learning policies which:

d) address the challenge of transforming activitiethe informal economy into
decent work fully integrated into mainstream ecoionife; policies and

programmes should be developed with the aim oftioigadecent jobs and
opportunities for education and training, as wslhalidating prior learning and
skills gained to assist workers and employers twarioto the formal economy;
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Self-employed workers

R192 Safety and Health in Agriculture Recommendation, 2001

IV. Other provisions

Self-employed farmers

12.

13.

14.

(1) Taking into consideration the views of e@ntative organizations of self-
employed farmers, Members should make plans tndxpeogressively to self-
employed farmers the protection afforded by theweation, as appropriate.

(2) To this end, national laws and regulations #tha@pecify the rights and
duties of self-employed farmers with respect t@safnd health in agriculture.

(3) In the light of national conditions and praeti¢the views of representative
organizations of self-employed farmers should Berainto consideration, as
appropriate, in the formulation, implementation agperiodic review of the
national policy referred to in Article 4 of the Gamtion.

(1) In accordance with national law and pragtimeasures should be taken by
the competent authority to ensure that self-emploigemers enjoy safety and
health protection afforded by the Convention.

(2) These measures should include:

(a) provisions for the progressive extension ofrappate occupational
health services for self-employed farmers;

(b) progressive development of procedures for widg self-employed
farmers in the recording and notification of ocdigaal accidents and
diseases; and

(c) development of guidelines, educational programmand materials and
appropriate advice and training for self-employednfers covering,
inter alia:

(i) their safety and health and the safety andtheafl those working
with them concerning work-related hazards, inclgdithe risk of
musculoskeletal disorders, the selection and usehemicals and of
biological agents, the design of safe work systantsthe selection, use
and maintenance of personal protective equipmeaghimery, tools
and appliances; and

(i) the prevention of children from engaging irzhedous activities.
Where economic, social and administrative diowti do not permit the
inclusion of self-employed farmers and their fagslin a national or voluntary
insurance scheme, measures should be taken by Meifdveheir progressive
coverage to the level provided for in Article 21tibé Convention. This could be
achieved by means of:
(a) developing special insurance schemes or flords;

(b) adapting existing social security schemes.
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15.

Small enterprises

In giving effect to the above measures conogrrself-employed farmers,
account should be taken of the special situation of

(a) small tenants and sharecroppers;
(b) small owner-operators;

(c) persons participating in agricultural colleetienterprises, such as members
of farmers’ cooperatives;

(d) members of the family as defined in accordanith national law and
practice;

(e) subsistence farmers; and

(f) other self-employed workers in agriculture, @awing to national law and
practice.

R169 Employment Policy (Supplementary Provisions)
Recommendation, 1984

VI. Small undertakings

30.

31.

National employment policy should take accoohthe importance of small
undertakings as providers of jobs, and recognige dbntribution of local

employment creation initiatives to the fight againsxemployment and to
economic growth. These undertakings, which can thkerse forms, such as
small traditional undertakings, co-operatives asgbaiations, offer employment
opportunities, especially for workers who have ipatar difficulties.

After consultation and in co-operation with doyers’ and workers’
organisations, Members should take the necessargsurges to promote
complementary relationships between the undertskiaterred to in Paragraph
30 of this Recommendation and other undertakings,improve working
conditions in these undertakings, and to improedr thiccess to product markets,
credit, technical expertise and advanced technology

R189 Job Creation in Small and Medium-Sized Enterprises
Recommendation, 1998

Il. Policy and legal framework

5.

In order to create an environment conduciveheogrowth and development of
small and medium-sized enterprises, Members should:

(a) adopt and pursue appropriate fiscal, monetady employment policies to
promote an optimal economic environment (as regandparticular, inflation,
interest and exchange rates, taxation, employmehsacial stability);

(b) establish and apply appropriate legal provisias regards, in particular,
property rights, including intellectual propertypchtion of establishments,
enforcement of contracts, fair competition as weslladequate social and labour
legislation;
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(c) improve the attractiveness of entrepreneurblgivoiding policy and legal
measures which disadvantage those who wish to eentnepreneurs.

6. The measures referred to in Paragraph 5 sheuttimplemented by policies for
the promotion of efficient and competitive smalldamedium-sized enterprises
able to provide productive and sustainable emplaoynueder adequate social
conditions. To this end, Members should considécies that:

(1) create conditions which:

(a) provide for all enterprises, whatever theiesiz type:

() equal opportunity as regards, in particularcess to credit,
foreign exchange and imported inputs; and

(i) fair taxation;
(b) ensure the non-discriminatory application dbdar legislation, in
order to raise the quality of employment in smaidl anedium-sized

enterprises;

(c) promote observance by small and medium-sizetérgrses of
international labour standards related to childlab

(2) remove constraints to the development and draxftsmall and medium-
sized enterprises, arising in particular from:

(a) difficulties of access to credit and capitalrkeds;

(b) low levels of technical and managerial skills;

(c) inadequate information;

(d) low levels of productivity and quality;

(e) insufficient access to markets;

() difficulties of access to new technologies;

(g) lack of transport and communications infradince;

(h) inappropriate, inadequate or overly burdensomegistration,
licensing, reporting and other administrative reguients, including
those which are disincentives to the hiring of parel, without
prejudicing the level of conditions of employme eefiveness of
labour inspection or the system of supervision ofking conditions
and related issues;

(i) insufficient support for research and developine

()) difficulties in access to public and privatepurement opportunities;

(3) include specific measures and incentives aiateabsisting and upgrading
the informal sector to become part of the organsssttor.
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IV. Development of an effective service infrastuuret

15. Members should consider appropriate policiesinprove all aspects of
employment in small and medium-sized enterprisesehguring the non-
discriminatory application of protective labour asatial legislation.

Agriculture

C141 Rural Workers’ Organisations Convention, 1975

Article 3

1. All categories of rural workers, whether theg miage earners or self-employed,
shall have the right to establish and, subject dmlghe rules of the organisation
concerned, to join organisations, of their own g without previous
authorisation.

C129 Labour Inspection (Agriculture) Convention, 1969

Article 3

Each Member of the International Labour Organisatior which this
Convention is in force shall maintain a systematolur inspection in agriculture.

Article 4

The system of labour inspection in agriculture klegdply to agricultural
undertakings in which work employees or apprenfideswever they may be
remunerated and whatever the type, form or duratfaheir contract.

C184 Safety and Health in Agriculture Convention, 2001
Temporary and seasonal workers

Article 17

Measures shall be taken to ensure that temporahgeasonal workers receive
the same safety and health protection as that éedoto comparable permanent
workers in agriculture.

Home work

C177 Home Work Convention, 1996

Avrticle 3

Each Member which has ratified this Convention Ishdbpt, implement and
periodically review a national policy on home waikned at improving the situation
of homeworkers, in consultation with the most repreative organizations of
employers and workers and, where they exist, witfaioizations concerned with
homeworkers and those of employers of homeworkers.
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Cooperatives

Article 4

1. The national policy on home work shall promei® far as possible, equality
of treatment between homeworkers and other wageeesrtaking into account the
special characteristics of home work and, where@pfate, conditions applicable to
the same or a similar type of work carried outrireaterprise.

Article 7

National laws and regulations on safety and hestlthork shall apply to home
work, taking account of its special characteristiaad shall establish conditions
under which certain types of work and the use atage substances may be
prohibited in home work for reasons of safety aadltn.

Article 9

1. A system of inspection consistent with natidaal and practice shall ensure
compliance with the laws and regulations applicableome work.

2. Adequate remedies, including penalties whererogpjate, in case of
violation of these laws and regulations shall bevjgred for and effectively applied.

R193 Promotion of Cooperatives Recommendation, 2002

8. (1) National policies should notably:

(a) promote the ILO fundamental labour standardkthe ILO Declaration on
Fundamental Principles and Rights at Work, fomadfkers in cooperatives without
distinction whatsoever;

(b) ensure that cooperatives are not set up farsed for, non-compliance with
labour law or used to establish disguised employmelationships, and combat
pseudo cooperatives violating workers’ rights, bgweing that labour legislation is
applied in all enterprises;

(c) promote gender equality in cooperatives anthéir work;

(d) promote measures to ensure that best labouwtigea are followed in
cooperatives, including access to relevant infoionat

(e) develop the technical and vocational skilldrepreneurial and managerial
abilities, knowledge of business potential, andegaheconomic and social policy
skills, of members, workers and managers, and iwgtbeir access to information
and communication technologies;

() promote education and training in cooperativiagiples and practices, at all
appropriate levels of the national education aathitng systems, and in the wider
society;

(g) promote the adoption of measures that provideséfety and health in the
workplace;
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(h) provide for training and other forms of asgista to improve the level of
productivity and competitiveness of cooperativesl @ahe quality of goods and
services they produce;

(i) facilitate access of cooperatives to credit;
(j) facilitate access of cooperatives to markets;
(K) promote the dissemination of information on pexatives; and

() seek to improve national statistics on coopeeat with a view to the
formulation and implementation of development gekc

Indigenous people

C169 Indigenous and Tribal Peoples Convention, 1989
Part Ill. Recruitment and conditions of employment

Article 20

1. Governments shall, within the framework of natiblaws and regulations,
and in co-operation with the peoples concernedpiasipecial measures to ensure the
effective protection with regard to recruitment acwhditions of employment of
workers belonging to these peoples, to the exthat they are not effectively
protected by laws applicable to workers in general.

3. The measures taken shall include measures tweens

(a) that workers belonging to the peoples conceriedduding seasonal,
casual and migrant workers in agricultural and ot#ployment, as
well as those employed by labour contractors, erijoy protection
afforded by national law and practice to other swohkers in the same
sectors, and that they are fully informed of théghts under labour
legislation and of the means of redress availabtbeém;

4. Particular attention shall be paid to the esthbient of adequate labour
inspection services in areas where workers belgnginthe peoples concerned
undertake wage employment, in order to ensure dange with the provisions of
this Part of this Convention.

Part IV. Vocational training, handicrafts and ruradustries

Article 23

1. Handicrafts, rural and community-based industri@and subsistence
economy and traditional activities of the peoplesaerned, such as hunting, fishing,
trapping and gathering, shall be recognised as itapbfactors in the maintenance
of their cultures and in their economic self-reiarand development. Governments
shall, with the participation of these people arfiemever appropriate, ensure that
these activities are strengthened and promoted.

2. Upon the request of the peoples concerned, pppte technical and
financial assistance shall be provided wherevesiptes taking into account the
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Child labour

traditional technologies and cultural charactesssof these peoples, as well as the
importance of sustainable and equitable development

Part V. Social security and health
Article 24

Social security schemes shall be extended progedgsio cover the peoples
concerned, and applied without discrimination agliihem.

C138 Minimum Age Convention, 1973

Article 1

Each Member for which this Convention is in forcedartakes to pursue a
national policy designed to ensure the effectivalitibn of child labour and to raise
progressively the minimum age for admission to @wplent or work to a level
consistent with the fullest physical and mentaledepment of young persons.

Article 2

1. Each Member which ratifies this Convention slspkcify, in a declaration
appended to its ratification, a minimum age for sdmon to employment or work
within its territory and on means of transport stgiied in its territory; subject to
Articles 4 to 8 of this Convention, no one undeattlage shall be admitted to
employment or work in any occupation.

Article 5

3. The provisions of the Convention shall be a@gtlie as a minimum to the
following: mining and quarrying; manufacturing; &bruction; electricity, gas and
water; sanitary services; transport, storage aminmanication; and plantations and
other agricultural undertakings mainly producing fmmmercial purposes, but
excluding family and small-scale holdings produciaglocal consumption and not
regularly employing hired workers.

R190 Worst Forms of Child Labour Recommendation, 1999

Programmes of action

2. The programmes of action referred to in Artiglef the Convention should
be designed and implemented as a matter of urgém@gnsultation with relevant
government institutions and employers’ and workesgjanizations, taking into
consideration the views of the children directljeafed by the worst forms of child
labour, their families and, as appropriate, ott@rcerned groups committed to the
aims of the Convention and this Recommendationh $uogrammes should aim at,
inter alia:

(a) identifying and denouncing the worst forms lafd labour;

(b) preventing the engagement of children in or oeimg them from the
worst forms of child labour, protecting them froaprisals and providing
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for their rehabilitation and social integration dogh measures which
address their educational, physical and psychadbgieeds;

(c) giving special attention to:
() younger children;
(i) the girl child;
(i) the problem of hidden work situations, in whigirls are at special risk;
(iv) other groups of children with special vulneitiies or needs;

(d) identifying, reaching out to and working witbromunities where children
are at special risk;

(e) informing, sensitizing and mobilizing public iojpn and concerned
groups, including children and their families.

[l. Hazardous work

3. In determining the types of work referred to emdirticle 3(d) of the
Convention, and in identifying where they existhsioleration should be given, inter
alia, to:

(a) work which exposes children to physical, psyopizal or sexual abuse;

(b) work underground, under water, at dangerougtteior in confined
spaces;

(c) work with dangerous machinery, equipment amadstoor which involves
the manual handling or transport of heavy loads;

(d) work in an unhealthy environment which may, fxample, expose
children to hazardous substances, agents or pex;assto temperatures,
noise levels, or vibrations damaging to their healt

(e) work under particularly difficult conditions cuas work for long hours or
during the night or work where the child is unreasay confined to the
premises of the employer.

Migrants

C143 Migrant Workers (Supplementary Provisions) Convention, 1975
Article 2

1. Each Member for which this Convention is in foghall systematically seek
to determine whether there are illegally employddramt workers on its territory
and whether there depart from, pass through oreami its territory any movements
of migrants for employment in which the migrantse aubjected during their
journey, on arrival or during their period of resitte and employment to conditions
contravening relevant international multilateral dmilateral instruments or
agreements, or national laws or regulations.
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2. The representative organisations of employers workers shall be fully
consulted and enabled to furnish any informatioth&ir possession on this subject.

Article 3

Each Member shall adopt all necessary and apptepmaasures, both within
its jurisdiction and in collaboration with other mMbers—

(a) to suppress clandestine movements of migramtsemployment and
illegal employment of migrants, and

(b) against the organisers of illicit or clandestimovements of migrants for
employment departing from, passing through or argvin its territory,
and against those who employ workers who have imatéd in illegal
conditions, in order to prevent and to eliminate #buses referred to in
Article 2 of this Convention.

Article 6

1. Provision shall be made under national lawsegulations for the effective
detection of the illegal employment of migrant werk and for the definition and the
application of administrative, civil and penal s@mies, which include imprisonment
in their range, in respect of the illegal employmeihmigrant workers, in respect of
the organisation of movements of migrants for eiyplent defined as involving the
abuses referred to in Article 2 of this Conventi@md in respect of knowing
assistance to such movements, whether for probttmrwise.

Labour administration standards

C150 Labour Administration Convention, 1978
Article 7

When national conditions so require, with a viewnteeting the needs of the
largest possible number of workers, and in so §asuch activities are not already
covered, each Member which ratifies this Convensball promote the extension,
by gradual stages if necessary, of the functionsthd system of labour
administration to include activities, to be carriedt in co-operation with other
competent bodies, relating to the conditions ofknemmd working life of appropriate
categories of workers who are not, in law, employersons, such as--

(a) tenants who do not engage outside help, slopeers and similar
categories of agricultural workers;

(b) self-employed workers who do not engage outhiglp, occupied in the
informal sector as understood in national practice;

(c) members of co-operatives and worker-manageértaidngs;

(d) persons working under systems established byrmomal customs or
traditions.
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C81 Labour Inspection Convention, 1947

Article 1

Each Member of the International Labour Organisatimr which this
Convention is in force shall maintain a system afdur inspection in industrial
workplaces.

Avrticle 2

1. The system of labour inspection in industrialrkptaces shall apply to all
workplaces in respect of which legal provisionsatiel to conditions of work and
the protection of workers while engaged in theirrkvare enforceable by labour

inspectors.

2. National laws or regulations may exempt mining &ransport undertakings
or parts of such undertakings from the applicatibthis Convention.

Article 3
1. The functions of the system of labour inspectball be:

(a) to secure the enforcement of the legal promssielating to conditions of
work and the protection of workers while engagedhiir work, such as
provisions relating to hours, wages, safety, heatid welfare, the
employment of children and young persons, and atbenected matters,
in so far as such provisions are enforceable byuamspectors;

(b) to supply technical information and advice tmpéoyers and workers
concerning the most effective means of complyinghwihe legal
provisions;

(c) to bring to the notice of the competent autiyodefects or abuses not
specifically covered by existing legal provisions.

2. Any further duties which may be entrusted tolabinspectors shall not be
such as to interfere with the effective dischardetheir primary duties or to
prejudice in any way the authority and impartiaiithich are necessary to inspectors
in their relations with employers and workers.

C88 Employment Service Convention, 1948

Article 1

1. Each Member of the International Labour Orgaivgafor which this
Convention is in force shall maintain or ensure thaintenance of a free public

employment service.

2. The essential duty of the employment servicdl $f@ to ensure, in co-
operation where necessary with other public andagei bodies concerned, the best
possible organisation of the employment marketraghtegral part of the national
programme for the achievement and maintenance bfefuployment and the
development and use of productive resources.

65



Article 2

The employment service shall consist of a natisdtem of employment
offices under the direction of a national authority

Article 3

1. The system shall comprise a network of local, anbere appropriate,
regional offices, sufficient in number to serve legeographical area of the country
and conveniently located for employers and workers.
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Basic ILO database and selected bibliography

Informal economy resource databaddnis informal economy database contains over 400
ILO entries directly or indirectly related to the&farmal economy and is a continuation of
the mapping process initiated after the Generakuision on Decent Work and the
Informal Economy at the 90th Session of the Inteonal Labour Conference. Available
at http://www.ilo.org/dyn/dwresources/iebrowse.home

ILOLEX. Database on international labour standards agntaiover 75,000 full-text ILO
documents. Available at http://www.ilo.org/ilolendiex.htm

NATLEX Information on national laws including labourcisd security and related human
rights issues. Available at http://www.ilo.org/pigdénglish/support/lib/dblist.htm

Minimum wages databas®rovides information on minimum wage legislationabout
100 ILO member States. Available at http://wwwolg/travaildatabase/serviet/
minimumwages

Social security programs throughout the worldovers six different databases on social
protection: Scheme Description, Complementary ammvai® Pensions, Reforms,
Legislation, Bibliography and Thesaurus. Producgdh® International Social Security
Association  (ISSA) with the support of the ILO. Aehle at
http://www.issa.int/span/homef.htm

Manuel methodologique pour le recensement desigsahhents économiques informels
Maldonado, C. (Geneva, ILO), 1998.

Economic security for a better world O Socio-Economic Security Programme, 2004.

The ILO and the informal sector: An institutionastory, Bangasser, P.E., Employment
Paper 2000/9 (ILO), 2000

Social security for the excluded majority, casedss of developing countries
Van Ginneken, W. (ed.), (Geneva, ILO), 1999.

Extending social security: Policies for developingpuntries Van Ginneken, W.,
ESS No.°13, (Geneva, ILO, Social Security Policg Bevelopment Branch), 2003.

De la informalidad a la modernidadTokman, V.E. (Santiago, Chile, OIT/Oficina
Regional para América Latina y el Caribe), 2001.

Le secteur informel en afrigue face aux contraintégales et institutionnelles
Maldonado, C. et al. (Geneva, ILO), 1999.

Decent work and the informal econgmieport VI submitted to the 90th Session of
International Labour Conference, Geneva, June 2002.
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