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III.  Enforcement Activity by the  
Attorney General in 2014 

 
 

A.  Civil Actions Filed in 2014 to  
Enforce UOCAVA 

 



State of West Virginia 



IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

UNITED STATES OF AMERICA, )
)

Plaintiff, )
) Case No. 14-cv-

v. )
)

THE STATE OF WEST VIRGINIA; )
and NATALIE E. TENNANT, Secretary of )
State of the State of West Virginia, in her )
official capacity, )

)
Defendants. )

_________________________________________ )

COMPLAINT

The United States of America alleges:

1. This action is brought by the Attorney General on behalf of the United States under the 

Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA”), 52 U.S.C §§ 20301 et 

seq. UOCAVA requires that absent uniformed services voters and overseas voters (“UOCAVA 

voters”) shall be permitted “to use absentee registration procedures and to vote by absentee ballot 

in general, special, primary, and runoff elections for Federal office.”  52 U.S.C § 20302(a)(1).

Further, UOCAVA requires that states transmit validly requested absentee ballots to UOCAVA 

voters at least 45 days in advance of an election for Federal office, unless the State receives a 

waiver of that requirement pursuant to the hardship exemption provision in Section 102(g) of 

UOCAVA.  52 U.S.C § 20302(a)(8) and (g).

2. The Attorney General is authorized to enforce the provisions of UOCAVA, 52 U.S.C. §

20307, and brings this enforcement action to ensure that West Virginia’s absent uniformed 

services voters and overseas voters (“UOCAVA voters”) have sufficient opportunity under 
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Federal law to receive, mark and return their absentee ballots in time to be counted for the 

November 4, 2014 Federal general election.

3. This Court has jurisdiction pursuant to 52 U.S.C. § 20307 and 28 U.S.C. §§ 1345 and 

2201.

4. Defendant State of West Virginia (the “State”) is responsible for complying with 

UOCAVA and ensuring that validly-requested absentee ballots are transmitted to UOCAVA 

voters in accordance with the statute’s terms. 52 U.S.C § 20307.

5. Defendant Natalie E. Tennant is the West Virginia Secretary of State and is sued in her

official capacity. The West Virginia Secretary of State is the chief election official of the state 

and has authority under the West Virginia Code, §3-1A-6, to issue orders and promulgate 

legislative rules. With regard to absentee voting, the Secretary of State “shall make, amend and 

rescind rules, regulations, orders and instructions, and prescribe forms, lists and records, and 

consolidation of forms, lists and records as may be necessary to carry out the policy of the 

Legislature . . . as may be necessary to provide for an effective, efficient and orderly 

administration of the absentee voter law [of West Virginia].”  W. Va. Code § 3-3-12.

6. Section 102(a)(8)(A) of UOCAVA requires that states transmit validly requested ballots 

to UOCAVA voters not later than 45 days before an election for Federal office when the request 

is received at least 45 days before the election, unless a waiver is granted pursuant to Section 

102(g) of UOCAVA. 52 U.S.C §§ 20302(a)(8)(A) & (g).

7. States can be exempted from the requirement to transmit ballots 45 days in advance of a 

Federal election if they apply for, and are granted, a waiver from the Presidential Designee for

UOCAVA, the Secretary of Defense.  52 U.S.C. § 20302(g).
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8. The deadline for transmission of absentee ballots to UOCAVA voters who requested 

them at least 45 days before the November 4, 2014 Federal general election was September 20, 

2014.

9. On September 22, 2014, a petition for writ of mandamus was filed seeking to require the 

State Election Commission and the Secretary of State to allow a candidate for the West Virginia 

State House of Delegates District 35 to be placed on the November 4, 2014 ballot to replace one 

of the incumbent delegates who withdrew from the race.  On October 1, 2014, the West Virginia 

Supreme Court of Appeals ordered the replacement candidate’s name to be added to the ballot

and corrected ballots to be transmitted to all absentee voters in that district, including the 

UOCAVA voters to whom ballots had already been transmitted on or before September 20, 

2014. See State ex rel. McDavid, et al. v. Tennant, et al., No. 14-0939 (W. Va. Oct. 1, 2014).

10. On October 1, 2014, the State applied for a waiver pursuant to Section 102(g) of

UOCAVA. 52 U.S.C. § 20302(g). By letter dated October 3, 2014, prior to the statutory 

deadline for issuing a determination on the waiver application under 52 U.S.C. § 20302(g)(3),

the State withdrew its request for a waiver.  

11. On October 3, 2014, the 32nd day before the November 4, 2014 Federal general 

election, corrected ballots were transmitted to all of the UOCAVA voters in State House of 

Delegates District 35 to whom the original ballots had been transmitted on or before the 

UOCAVA transmission deadline of September 20, 2014.

12. Under West Virginia law, ballots returned by UOCAVA voters electronically must be 

received by the close of the polls on Election Day to be counted.  See W. Va. Code § 3-3-5(i).  

UOCAVA ballots returned by mail can be counted if they are received by the time the local 

board of canvassers convenes to begin the canvass on the 5th day following Election Day, 
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excluding Sundays.  See W. Va. Code §§ 3-3-5(h) and 3-6-9(a)(1). Accordingly, for the 

November 4, 2014 Federal general election, the corrected ballots returned by mail from 

UOCAVA voters must be received by November 10, 2014, which is 38 days after the date of 

transmittal of the corrected ballots, in order to be counted.

13. On October 10, 2014, the State again applied for a waiver pursuant to Section 102(g) of 

UOCAVA.  52 U.S.C. § 20302(g).  On October 20, 2014, the Department of Defense, pursuant 

to its statutory authority, denied the State’s application for a waiver pursuant to Section 

102(g)(2).

14. The failure by the State either to obtain a waiver or to transmit final absentee ballots to 

UOCAVA voters in State Delegate District 35 by the 45th day before the November 4, 2014 

Federal general election constitutes a violation of Section 102(a)(8)(A) of UOCAVA.

15. An order of this Court is now necessary to require Defendants to take corrective action to 

protect the rights granted by UOCAVA and to ensure that affected UOCAVA voters in State 

Delegate District 35 have sufficient opportunity to receive, mark, and submit their ballots in time 

to have them counted for the November 4, 2014 general election for Federal office.

WHEREFORE, the United States asks this Court to hear this action pursuant to 52 U.S.C.

§ 20307 and 28 U.S.C. §§ 1345 and 2201, and: 

(1) Issue a declaratory judgment under 28 U.S.C. § 2201 that the failure of 

Defendants to ensure that absentee ballots are transmitted to UOCAVA voters at 

least 45 days in advance of the November 4, 2014 general election for Federal 

office violates 52 U.S.C § 20302(a)(8)(A); and

(2) Issue injunctive relief ordering the Defendants, their agents and successors in 

office, and all persons acting in concert with them:
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(a) To take such steps as are necessary to ensure that affected UOCAVA 

voters in State Delegate District 35 have sufficient opportunity in 

accordance with UOCAVA to receive, mark, and return their ballots in 

time to have them counted for the November 4, 2014 Federal general 

election;

(b) To take steps as are necessary to afford affected UOCAVA voters an

opportunity to learn of this Court’s order; and

(c) To provide reports to the United States and the Court concerning the 

transmission, receipt, and counting of UOCAVA ballots for the 

November 4, 2014, Federal general election pursuant to this Court’s order.

The United States further asks this Court to order such other relief as the interests of 

justice may require, together with the costs and disbursements of this action.
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For the Plaintiff United States of America:

R. BOOTH GOODWIN II VANITA GUPTA
United States Attorney Acting Assistant Attorney General
Southern District of West Virginia Civil Rights Division

By: /s/ Gary L. Call /s/ Spencer R. Fisher
GARY L. CALL T. CHRISTIAN HERREN, JR.
Assistant United States Attorney SARABETH DONOVAN
WV State Bar No. 589 SPENCER R. FISHER
P.O. Box 1713 Attorneys, Voting Section
Charleston, WV  25326 Civil Rights Division
Telephone:  (304) 345-2200 U.S. Department of Justice
Facsimile:   (304) 347-5400 950 Pennsylvania Avenue, N.W.
gary.call@usdoj.gov Washington, D.C. 20530

Telephone:  (202) 305-0015
Facsimile: (202) 307-3961
spencer.fisher@usdoj.gov
sarabeth.donovan@usdoj.gov
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fN T HE UN ITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VI RGfNlA 

CHARLESTON DIVIS ION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

THE STATE OF WEST VIRGINIA; 
and NATALlE E. TENNANT, Secretary of 
State of the State of West Virginia, in her 
official capacity, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------- ) 

CO NSENT DECREE 

Civil Action No. 2:14~cv-27456 

Plaintiff United States of America initiated this action against the State of West Virginia 

("'State") ; and Natalie Tennant, the Secretary of State of West Virginia, in their official capacities 

(collectively "Defendants"), to enforce the requirements of the Uniformed and Overseas Citizens 

Absentee Voting Act ("UOCAVA"). 52 U.S.c. § 20301 eI seq. The United States' Complaint 

alleges a vio lation of UOCAVA arising from the Defendants' failure to transmit the final 

absentee ballots to some of West Virginia's absent unifonned services voters and overseas voters 

("UOCAVA voters") by the 45th day before the November 4, 2014 Federal general election, as 

required by Section l02(a)(8)(A) of UOCAVA or to receive a waiver of that requirement 

pursuant to the hardship exemption provision in Section I02(g) of UOCAVA ("waiver"). 52 

U.S.c. § 20302(a)(8) and (g). 

The United States and Defendants, through thei r respective counsel , have conferred and 

agree to a partial settlement of this action without the delay and expense of litigation. The 

parties share the goal of providing affected UOCAVA voters with suffic ient opportunity under 
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Federal law to receive, cast and have their absentee ballots counted in the November 4. 2014 

Federal general election. The parties have negotiated in good faith and agree to the entry of thi s 

Consent Decree as an appropriate partial resolution of the UOCAVA violation alleged by the 

United States. Accordingly. the United States and Defendants st ipulate and agree that: 

I. This action is brought by the Attorney General on behalf of the United States under 

UOCAVA. 52 U.S.C. § 20301 el seq. UOCAVA provides lhal UOCAVA voters shall be 

pennitted "to use absentee registration procedures and to vote by absentee ba llot in general , 

specia l, primary, and runoff elections for Federal office." 52 U.S.c. § 20302. 

2. The Attorney General is authorized to enforce the provisions of UOCA VA, 52 U.S.c. 

§ 20307. and this Court has jurisdiction of thi s action pursuant to 52 U.S.c. § 20307 and 28 

U.S.C. §§ 1345 and 220l. 

3. Defendant State of West Virginia is responsib le for complying with UOCAVA and 

ensuring that vaJidly requested absentee ballots are transmitted to UOCA V A voters in 

accordance with the statute's tenns. 52 U.S.c. § 20307. 

4. Defendant Natalie E. Tennant is the West Virginia Secretary of State and is sued in 

her official capacit y. The West Virginia Secretary of State is the chief election official of the 

state and has authority under the West Virginia Code, § 3- 1 A-6, to issue orders and promulgate 

legis lati ve rules. With regard to absentee voting. the Secretary of State '·shall make. amend and 

rescind rules, regulations, orders and instructions, and prescribe fOnTIs, lists and records, and 

consolidation of foons, lists and records as may be necessary to carry out the policy of the 

Legislature . . . as may be necessary to provide for an effective, efficient and orderly 

administration of the absentee voter law [of West Virginia]:" W. Va. Code § 3-3-12. 

2 
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5. Section I02(a)(8)(A) of UOCAVA reqUires that slates transmit validly requested 

ballots to UOCA V A voters not later than 45 days before an election for federal office when the 

request is received at least 45 days before the election, unless a waiver is granted pursuant to 

Section I02(g) of UOCAVA 52 U.S.c. § 20302(a)(8)(A) and (g). An "election" for "federal 

office" is defined as an election for "the office of President or Vice President, or of Senator or 

Representative in, or Delegate or Resident Commissioner to, the Congress." 52 U.S.c. § 

30 I 0 I (I), (3). 

6. States can be exempted from the requirement to transmit ballots 45 days in advance 

. of a Federal election if they apply for, and are granted. a waiver from the Presidential Designee 

for UOCAVA, the Secretary of Defense. 52 U.S.C. § 20302(g). 

7. The deadl ine for transmission of absentee ballots to UOCA V A voters who requested 

them at least 45 days before the November 4. 2014 Federal general election was September 20, 

2014. 

8. On September 22, 2014, a petition for writ of mandamus was filed with the West 

Virginia Supreme Court of Appeals seeking to require the State Election Commission to allow 

the Kanawha County Republican Executive Conuuittee to fill the ballot vacancy created by the 

withdrawal of a candidate. On October 1, 2014, the West Virginia Supreme Court of Appeals 

ordered the repiaceme11l candidate' s name be added to the ballot and corrected ballots to be 

transmitted to all absentee voters in that district, including the UOCAVA voters to whom ballots 

had already been transmitted on or before September 20, 2014. See State e\" reI. McDavid. et al. 

v. Tenl1ant, el at., No. 14-0939 (W. Va. Oct. 1,2014). 

9. On October 3, 2014, the 32nd day before the November 4, 20 14 Federal general 

eject ion, corrected ballots were transmitted to all of the UOCA V A voters in State House of 

3 
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Delegates District 35 to whom the original ballots had been transmitted on or before the 

UOCA V A transmission dead li ne of September 20, 2014. Corrected bal lots were transmitted to 

affected UOCA VA voters either electronically or by postal mail based on the voters' preferred 

transmi ttal method. The ballots to those UOCA V A voters request ing mail delivery to an 

overseas address were transmitted by express mail along with a postage prepaid express mai l 

envelope for return delivery. All affected UOCA V A voters were provided the option to return 

their ballots by email, facsimile or express or ovemight mail with the relum postage prepaid, 

regardless of their previously requested transmittal method. Further, election officials attempted 

to contact all affected UOCA V A voters to ensure that they had received the corrected ballot and 

no impediments exist for a timely retum of the ballot. Not all UOCAVA voters, however. have 

acknowledged election officials' attempts to contact them and some have retumed only the 

original ballots as orthe filing of this Decree. 

10. Under West Virginia law, ballots returned by UOCAVA voters electronically must 

be received by the close orthe polls on Election Day to be counted. See W. Va. Code § 3-3-5(i). 

UOCA VA ballots retumed by mail can be counted if they are received by the time the local 

board of canvassers convenes to begin the canvass on the 5th day rollowing Election Day, 

excluding Sundays. See W. Va. Code §§ 3M 3-5(h) and 3-6-9(a)(I). Accordingly. ror the 

November 4. 2014 Federal general elect ion, the corrected ballots returned by mail from 

UOCAVA voters must be received by November 10. 2014, which is 38 days after the date or 

transmittal of the corrected ballots, in order 10 be counted. 

11. On October 10, 20 14, the State applied ror a waiver pursuant to Section 102(g) of 

UOCA V A. 52 U.S.C. § 20302(g). On October 20, 2014, the Department or Defense. pursuant 

to its statutory authority, denied the State's application for a waiver pursuant to Section 

4 



Case 2:14-cv-27456   Document 5   Filed 11/03/14   Page 5 of 10 PageID #: 64

102(g)(2). See Ex. 1 (Letter from Jessica L. Wright (Under Secretary of Defense for Personnel 

and Readiness) to The Honorable Natalie Tennant (Oct. 20, 2014) (with enclosure». 

12. The fail ure by the State either to obtain a waiver or to transmit the final absentee 

ballots to UOCA V A voters in State Delegate District 35 by the 45lh day before the November 4, 

20 14 Federal general election constitutes a violation of Section 1 02(a)(8)(A) of UOCA V A. 

13. To avoid the burdens, delays and uncel1ainties of litigation the parties agree that this 

Court should enter an order: (I) extending the ballot receipt deadline for the corrected 

UOCAVA ballots and any Federal Write· lil Absentee Ballots retumed by mail from affected 

UOCA V A voters in State Delegate District 35 to November 17, 20 14; and (2) requiring the State 

to provide not ice to the affected UOCA VA voters of the extended receipt deadline for mailed 

ba llots. 

14. The parties agree that this Consent Decree applies only to the ballots cast in the 

elect ions for Federal office for the November 4, 2014 Federal general election, and has no 

appl icat ion whatsoever on the votes cast in the state and local elections held on November 4, 

2014. Nothing in this Consent Decree shall be construed as imposing any obligation on 

Defendants with regard to the state and local elect ions held on November 4, 2014. 

WHEREFORE, the parties having freely given their consent, and the tenns of the Decree 

being fa ir, reasonable, and consistent with the requirements of UOCAVA. it is hereby 

ORDERED, ADJUDGED, and DECREED by the Court that: 

(I) To ensure that affected UOCA VA voters in State Delegate District 35 

will have an opportunity to receive corrected absentee ballots and to 

submit marked corrected absentee ballots in time to be coumed in 

elections for Federal office for the November 4.2014 Federal general 
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election, the Secretary of State shall issue an Order direct ing the 

Kanawha County Commission to count: all those votes for Federal 

office, as defined by paragraph (5) of the st ipulations above, contained 

on corrected UOCA V A ballots transmitted on October 3, 2014 to 

affected voters in State Delegate District 35, and all tbose voles for 

Federal office, as defined by paragraph (5) of the stipulations above, 

contained on any Federal Write-In Absentee Ballots returned by such 

voters by postal or express mail that are rece ived after the State' s 

ballot receipt deadline of November 10, 2014, provided they are 

executed on or before November 4, 2014 and received by November 

17, 2014, or returned by email or facsim ile by November 4. 2014, and 

are otherwise valid under State law. Election results for the November 

4, 2014 Federal general election may be formally certified pursuant to 

the state law deadline if the number of outstanding corrected absentee 

ballots from affected UOCA VA voters in Stale Delegate DistTict 35 

could n01 mathematica ll y alter the outcome of the election, subject to 

amendment or re-celi ifi cation to add any votes from ballots accepted 

in accordance with this Court ' s Order; 

(2) Defendants shall take such steps as are necessary to afford affected 

UOCA V A voters an opportunity 10 learn of this Court' s order and to 

ensure that aU affected UOCA V A voters in State Delegate District 35 

receive appropriate instructions explaining ballot return deadlines and 

the options and procedures for returning a corrected ballot. 
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Defendants shall provide such notice to UOCA V A voters who have 

not yet returned a corrected ballot using the individualized means of 

voter contact obtained and previously employed since the State 's 

transmission of corrected ballots on October 3, 2014. Such notice 

shall, at minimum explain the relevant deadlines for executing and 

returning all corrected ballots by postal mail , email, and telefacsimile 

and ask UOCA V A voters to acknowledge receipt of the notice. See 

Ex. 2 Notice to Affected UOCA VA Voters . 

(3) The Defendants shall provide a report no later than November 4. 2014 

in an agreed upon format to the United States Department of Justice, 

confinning that each affected UOCA V A voter has been provided the 

individual ized notice described in paragraph (2) above, explaining the 

method of notice given to each UOCA V A voter, and the fornl of 

acknowledgement ofreceipt of such notice. If all affected voters have 

not been contacted by that date, Defendants shall continue to attempt 

to contact such voters and shall continue to report results to the United 

States on an agreed upon schedule. All reports provided pursuant to 

this paragraph shall include the number of UOCA VA voters who have 

returned original UOCA VA ballots. the number of voters who have 

returned corrected UOCA VA ballots, and the number of voters who 

have not returned either the original or the corrected ballot; and 
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(4) Defendants shall file a report with this Court no later than December 

15, 2014, in a format agreed upon by the parties, concerning the 

number of affected UOCA VA ballots received and counted for the 

November 4, 2014 Federal general election. 

The Court shall retain jurisdiction over this action to enter such further relief as may be 

necessary for the effectuation of the terms of this Consent Decree or of UOCAVA. In particular, 

the Court shall retain jurisdiction to consider entry of any supplemental relief sought by the 

United States with regard to the counting of voles in elections for Federal office contained on an 

original ballot from a UOCAVA voter, if that ballot is the only ballot returned by that voter, if the 

Court determines such supplemental relief is appropriate. 

The undersigned agree to entry of this Consent Decree: 

For the Plaint iff United States of America: 

R. BOOTH GOODWIN II 
United States Attorney 

By: /s/ Garv L. Call 
GARY L. CALL 
Assistant United States Attorney 
WV State Bar No. 589 
P.O. Box 1713 
Charleston, WV 25326 
Telephone: (304) 345-2200 
Facsimile: (304) 347-5440 
gary.calJ@usdoj.gov 

Date: November 3. 2014 
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VAN ITA GUPTA 
Acting Assistant Attorney Genera! 
Civil Rights Division 

/s/ Spellcer R. Fisher 
T. CHR ISTIAN HERREN, JR. 
SARABETH DONOVAN 
SPENCER R. FISHER 
Attorneys, Voting Section 
Civil Rights Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washinb>1on, D.C. 20530 
Telephone: (202) 305-0015 
Facsimile: (202) 307-3961 
spencer. fisher@usdoj.gov 
sarabeth.donovan@ usdoj.gov 
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For the Defendants State or West Virginia. et al.: 

PATRICK MORRISEY 
Attorney General or West Virginia 

lsi Richard R. Heath, Jr. 
RICHARD R. HEATH. JR. 
Deputy Attorney General 
J. ZAK RlTCH IE 
Assistant Attorney General 
State Capitol Complex 
Bldg. I, Room E-26 
Charleston, WV 25305 
Tel. (304) 558-2021 
Fax (304) 558-0 140 
richie.r.heath@wvago.gov 
Counsel for the State 

/sl Mislta T.,·evtlill 
M ISHA TSEYTLfN 
Deputy Attorney General 
JENN IFER S. GREENLIEF 
Assistant Attorney General 
State Capitol Complex 
Bldg. I, Room E-26 
Charleston, WV 25305 
Tel. (304) 558-2021 
Fax (304) 558-0140 
Misha.Tseytlin@wvago.gov 
Coullsel for N(l1alie E. Tennant, Secretary of State o[the Slate of West Virgiuia 

Date: November 3,2014 
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SO ORDERED this 3rd day of November 

.,...(~~~h~.:zL. ~C::====z-=9. 
Jo~penhaver, Jr. 
United Slales Districl Judge 

, 2014. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 

AT CHARLESTON 
 
UNITED STATES OF AMERICA, 
       
  Plaintiff, 
 
v.            Civil Action No. 2:14-27456 
  
THE STATE OF WEST VIRGINIA 
and NATALIE E. TENNANT, 
Secretary of State of West Virginia,  
in her official capacity, 
 
  Defendants.    

MEMORANDUM OPINION & ORDER 

  Pending is the plaintiff’s motion for emergency 

supplemental injunctive relief, filed November 6, 2014.  The 

defendants responded on November 7, 2014. 

 
 

I.  

 
 

The Uniformed and Overseas Citizens Absentee Voting 

Act (“UOCAVA”), 52 U.S.C.A. §§ 20301-20311 (2012), requires 

states to permit uniformed service voters and overseas citizens 

to “vote by absentee ballot in general, special, primary, and 

runoff elections for Federal office[.]”  52 U.S.C.A. § 

20302(a)(1).  There are two federal offices at stake here, 

namely, United States Senate and United States House of 

Representatives.   
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States are specifically responsible for transmitting 

absentee ballots to “absent uniformed service voter[s] or 

overseas voter[s] . . . not later than 45 days before the 

election,” provided that the voter requests the ballot at least 

45 days before the election.  Id. § 20302(a)(8)(A).  The purpose 

of the forty-five day requirement is to ensure that those voters 

have enough time to “receive, mark, and return” their ballots.  

See id. § 20302(g).  Under the statutory framework, the deadline 

for transmitting absentee ballots to absent uniformed service 

members and overseas citizens (the “UOCAVA voters”) who 

requested them at least 45 days before the recently held 

November 4, 2014 election was September 20, 2014.  See Compl. ¶ 

8.   

 
The parties agree that the defendants initially 

transmitted ballots to UOCAVA voters in a timely manner on or 

before September 20, 2014 (the “original ballots”).  See Consent 

Decree ¶ 8.  Two days after that deadline, however, the Kanawha 

County Republican Executive Committee (“KREC”) and Marie McDavid 

filed a petition for a writ of mandamus with the Supreme Court 

of Appeals of West Virginia, seeking to require the West 

Virginia Secretary of State and the State Election Committee to 

substitute McDavid as the Republican candidate in the race for 

the House of Delegates in the State’s 35th House District 
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following the withdrawal of the party’s original candidate.  See 

State ex rel. McDavid v. Tennant, No. 14-939, slip op. at 1-2 

(W. Va. Oct. 1, 2014).  Specifically, the petition prayed that 

the Supreme Court of Appeals would compel the Secretary of State 

to certify McDavid and add her to the ballot, and -- critically 

-- instruct the Kanawha County Clerk to “mail valid ballots to 

all absentee voters with instructions that the invalid ballot 

that is incomplete shall be void.”  On October 1, 2014, the 

Supreme Court of Appeals ruled in favor of McDavid and the KREC, 

granted the writ of mandamus, ordered McDavid’s name to be added 

to the ballot, and ordered the Secretary of State to issue 

corrected ballots.  Id. at 10.  The court’s opinion did not 

specifically address whether the original ballots were to be 

considered void but, as noted, the writ was granted.   

On October 3, 2014, revised ballots listing McDavid as 

a candidate (the “corrected ballots”) were transmitted to UOCAVA 

voters in the 35th House District.  Compl. ¶ 11.  The delay 

occasioned by the need to comply with the Supreme Court of 

Appeals’ order meant that the corrected ballots were transmitted 

just 32 (rather than 45) days prior to the election.  As a 

result, on October 31, 2014, the United States initiated this 

action, charging the State and the Secretary of State with 

violating the UOCAVA and requesting: (1) “a declaratory judgment 

Case 2:14-cv-27456   Document 10   Filed 11/18/14   Page 3 of 10 PageID #: 318



4 
 

under 28 U.S.C. § 2201 that the failure . . . to ensure that 

absentee ballots [were] transmitted . . . at least 45 days in 

advance of the November 4, 2014 [election] . . . violates 52 

U.S.C. § 20302(a)(8)(A)”; and (2) an injunction ordering the 

defendants to “take such steps as are necessary to ensure that 

affected [overseas] voters in State Delegate District 35 have 

sufficient opportunity . . . to receive, mark, and return their 

ballots.”  See Compl. at Prayer of Relief.   

 
The parties simultaneously filed a proposed consent 

decree that would have, among other things, extended the 

deadline for returning UOCAVA ballots until November 17, 2014.  

That consent decree, if entered, also would have required the 

Kanawha County Commission to count votes in the races for the 

United States Senate and House of Representatives cast on 

original ballots -- that is, those ballots not including McDavid 

as a candidate -- provided that the voter did not return a 

corrected ballot, and the original ballot was otherwise validly 

executed.  The relief contemplated by the consent decree was, 

however, “explicitly conditioned upon the entry of an order by 

the West Virginia Supreme Court of Appeals . . . clarifying the 

scope of the ordered relief in [McDavid], . . . and confirming 

that the scope of the writ of mandamus issued in that case does 

not prohibit the counting of” the original, uncorrected absentee 
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ballots with respect to the two federal offices, “if that ballot 

is the only ballot returned[.]”  Proposed Consent Decree at 8.  

Unbeknownst to the parties, the Supreme Court of Appeals had 

already declined to so clarify its order on October 30, 2014, 

thereby mooting the terms of the proposed consent decree.   

 
On Monday, November 3, 2014, the parties submitted, 

and the court entered, a revised proposed consent decree that 

extended the deadline for returning UOCAVA ballots until 

November 17, 2014, as previously contemplated.  The revised 

consent decree did not direct the State to count original 

ballots, but noted the court’s continuing jurisdiction to 

“consider entry of any supplemental relief sought by the United 

States with regard to the counting of votes . . . on an original 

ballot . . . , if that ballot is the only ballot returned by 

that voter[.]”  Consent Decree at 8.  The United States has now 

moved for injunctive relief on precisely that point.  

Based on information submitted by the United States in 

support of the motion, it appears that corrected ballots were 

sent to the thirty UOCAVA voters in the 35th House District who 

had requested a ballot.  See Pl.’s Mot., Ex. 9 (E-mail from Tim 

Leach to Spencer Fisher and Sarabeth Donovan, dated November 5, 

2014).  As of November 5, 2014, seventeen of those voters had 

returned a corrected ballot.  Id.  Of the remaining thirteen 
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voters, ten have not returned either ballot, although five of 

them advised they had received the corrected ballot and “knew of 

no impediment,” apparently meaning no impediment to returning 

it.  Id.  As to the remaining three, all of them had returned 

the original ballot.  Id.  Two of those three indicated receipt 

of the corrected ballot but did not intend to return it.  Id.  

The last of those three is not shown to have responded with 

respect to the corrected ballot.  Id.   

The United States argues that counting the original 

ballots is the only way to remedy the State’s UOCAVA violation.  

The State “does not oppose the relief requested by the United 

States[.]”  The Secretary of State “wishes to have the ballots 

of overseas and military voters counted,” but interprets the 

Supreme Court of Appeals’ refusal to clarify its order in 

McDavid, as an “indication that no Original Ballots can be 

counted.”  See Response of Defendant Secretary of State to 

United States’ Motion for Emergency Supplemental Injunctive 

Relief (“SOS Resp.”) at 2 (emphasis in the original).  She 

professes to be “unable to take a position as to whether the 

order the United States requests here should be issued as a 

matter of federal law.”  Id. at 7.  
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II. 

 
“A preliminary injunction is an extraordinary remedy 

afforded prior to trial at the discretion of the district court 

that grants[,] . . . . on a temporary basis, the relief that can 

be granted permanently after trial[.]”  The Real Truth About 

Obama, Inc. v. FEC (“Real Truth I”), 575 F.3d 342, 345 (4th Cir. 

2009), vacated on other grounds, Citizens United v. FEC, 558 

U.S. 310 (2010), and reissued as to Parts I & II, The Real Truth 

About Obama, Inc. v. FEC, 607 F.3d 355 (4th Cir. 2010) (per 

curiam).  The party seeking the preliminary injunction must 

demonstrate:  

[1] [T]hat he is likely to succeed on the merits, [2] 
that he is likely to suffer irreparable harm in the 
absence of preliminary relief, [3] that the balance of 
equities tips in his favor, and [4] that an injunction 
is in the public interest. 

Id. at 346 (quoting and citing Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 20 (2008)).  All four elements must 

be established by “a clear showing” before the injunction will 

issue.  Id.; see also Winter, 555 U.S. at 22 (stating that a 

preliminary injunction “may only be awarded upon a clear showing 

that the plaintiff is entitled to such relief”). 

The scope of the injunctive relief to be provided must 

also be appropriately drawn.  “It is well established that 

injunctive relief should be no more burdensome to the defendant 
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than necessary to provide complete relief to the plaintiffs.”  

Kentuckians for Commonwealth v. Rivenburgh, 317 F.3d 425, 436 

(4th Cir. 2003) (quoting Califano v. Yamasaki, 442 U.S. 682, 702 

(1979)).  Indeed, as our court of appeals recently admonished, 

an injunction is improper if it “does not carefully address only 

the circumstances in the case,” or sweeps more broadly than 

“necessary to provide complete relief to the plaintiff.”  PBM 

Products, LLC v. Mead Johnson & Co., 639 F.3d 111, 128 (4th Cir. 

2011) (internal quotation marks and citation omitted). 

From all that appears at this preliminary injunction 

stage, the state officials have taken such steps as necessary to 

ensure that affected overseas voters in House District 35 have 

sufficient opportunity to receive, mark and return ballots for 

the two federal offices.  They have done so by sending out a 

corrected ballot and by joining in the consent decree entered by 

the court on November 3, 2014, which extended the time to 

November 17, 2014, for returning by mail the corrected ballot in 

keeping with the 45-day period prescribed by the UOCAVA.  The 

thirty affected voters consist of seventeen who returned the 

corrected ballot, ten who returned neither the original nor the 

corrected ballot, two who returned the original ballot and 

indicated receipt of the corrected ballot but declined to return 
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it, and one who returned the original ballot but has not been 

heard from respecting the corrected ballot. 

The court concludes that the United States has not, at 

this juncture, made a clear showing of likelihood of success on 

the merits of its claim that would have the latter three 

original ballots counted for the federal offices since a 

corrected ballot was not received from any of the three.  Though 

apparently informed of the consequences, two of the three have 

chosen not to return a corrected ballot and the reason for the 

failure of the third to return a corrected ballot is unknown. 

As to the remaining factors for the issuance of a 

preliminary injunction, irreparable harm will not be suffered in 

the absence of preliminary relief inasmuch as a full measure of 

relief may yet be afforded should it be found that a voter has 

been denied the right to cast his or her vote for the two 

federal offices.  The balance of equities tips in favor of first 

fully developing the facts before compelling action that may 

prove to be improvident.  Finally, a premature injunction is not 

in the public interest when it may ultimately be concluded, 

under the circumstances here, that the invalidation of the 

original ballots for federal offices by the Supreme Court of 

Appeals of West Virginia may, consistently with the UOCAVA, be 

upheld. 
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III. 

  

In an effort to conclude this matter prior to the 

Governor’s proclamation of the federal election outcome pursuant 

to W. Va. Code § 3-6-11, it is ORDERED that a final hearing on 

the merits of this action be held at 1:30 p.m. on December 1, 

2014.  It is further ORDERED that a pretrial conference be 

conducted at 1:30 p.m. on November 25, 2014.   

 
The defendant Secretary of State is requested to 

undertake completion of, and file with the court by November 24, 

2014, a comprehensive update of the report described on page 7 

at paragraph (3) of the Consent Decree of November 3, 2014.  It 

is anticipated that such additional information may provide the 

basis for a stipulation of facts on which the issues in this 

case may be submitted for final resolution, in which event the 

December 1st final hearing on the merits may become unnecessary. 

The Clerk is requested to transmit a copy of this 

order to all counsel of record and any unrepresented parties. 

     ENTER: November 18, 2014 

John T. Copenhaver, Jr.
United States District Judge
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 

AT CHARLESTON 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

THE STATE OF WEST VIRGINIA 
and NATALIE E. TENNANT, 
Secretary of State of West Virginia, 
in her official capacity, 

Defendants. 

ORDER 

Civil Action No. 2:14-27456 

On November 25, 2014, the parties jointly filed an 

integrated pretrial order and stipulation of undisputed facts, 

as well as several exhibits. The parties maintain that there 

are no contested issues of fact between them, and that their 

stipulation and exhibits comprise the sum of the evidence on 

which they intend to rely. 

Accordingly, inasmuch as it appears that no material 

fact remains in dispute, it is ORDERED that the hearing in this 

matter set for December I, 2014 at 1:30 p.m. be, and it hereby 

is, cancelled. The parties are directed to submit briefing on 

the merits of the case according to the following schedule: 
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Deadline 

The Clerk is requested to transmit a copy of this 

order to all counsel of record. 

ENTER: November 26, 2014 



III.  Enforcement Activity by the  
Attorney General in 2014 

 
 

B.  Activity in Other Litigation by the 
Attorney General under UOCAVA 

 



State of Alabama 

  



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
  v. 
 
THE STATE OF ALABAMA and JIM 
BENNETT, SECRETARY OF STATE OF 
ALABAMA, in his official capacity, 
 
   Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2:12-cv-179-MHT-WC 

 
 

REMEDIAL ORDER 
 

Plaintiff United States of America (“United States”) initiated this action against the State 

of Alabama and the Alabama Secretary of State (collectively, the “State”) to enforce the 

requirements of the Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA”), 42 

U.S.C. § 1973ff et seq., as amended by the Military and Overseas Voter Empowerment Act, Pub. 

L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”), and 

specifically the 45-day advance ballot transmission requirement of  42 U.S.C. § 1973ff-

1(a)(8)(A) . 

The parties share the goal of providing UOCAVA voters with a sufficient opportunity to 

participate in all elections for Federal office.  The parties have negotiated in good faith and, with 

the exception of the United States’ claim addressing Alabama’s administration of Federal 

primary runoff elections, hereby agree to the entry of this Remedial Order as an appropriate 

resolution of the UOCAVA violations alleged by the United States.  This Remedial Order 

requires certain administrative changes that will expire December 31, 2016, and will make 
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certain changes to Alabama election law that will remain in effect until otherwise ordered. The 

United States and the State stipulate and agree that: 

1. The Attorney General brought this action on behalf of the United States pursuant to 

UOCAVA, as amended by the MOVE Act.  42 U.S.C. §1973ff-4(a). 

2. UOCAVA provides that absent uniformed services voters and overseas voters shall 

be permitted “to use absentee registration procedures and to vote by absentee ballot in general, 

special, primary, and runoff elections for Federal office . . . .”  42 U.S.C. § 1973ff-1(a)(1).    

3. Unless a hardship waiver is obtained, UOCAVA requires States to transmit validly-

requested ballots to any UOCAVA voter when “the request is received at least 45 days before an 

election for Federal office, not later than 45 days before the election.”  42 U.S.C. § 1973ff-

1(a)(8)(A).1

4. The State was unable to comply with UOCAVA’s 45-day advance mail and 

electronic transmission requirement during the November 2, 2010 Federal general election, the 

March 13, 2012 Federal primary election, and the November 6, 2012 Federal general election. 

 

5. The next regularly scheduled Federal election in Alabama is the June 3, 2014 Federal 

primary election.   

6. Based on the foregoing, the parties agree that this Court has jurisdiction over the 

issues resolved in this Remedial Order and that the relief ordered herein is appropriate.  See 42 

U.S.C. § 1973ff-4 and 28 U.S.C. §§ 1345 and 2201. 

7. The parties agree that the State will be in a better position to meet its obligations 

under UOCAVA if changes are made to: 1) the State’s election calendar; 2) the State’s oversight 

                                                 
1 The parties disagree regarding the applicability of UOCAVA’s 45-day advance ballot transmission mandate to 
Federal runoff elections.  That issue is pending before the Court.  This Remedial Order does not address the Federal 
runoff election issue. 
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of local election officials who are delegated UOCAVA responsibilities; 3) the training of local 

election officials; and 4) the electronic ballot transmission system. 

8. The Attorney General is authorized to enforce UOCAVA, 42 U.S.C. §1973ff-4(a), 

and has brought this enforcement action to ensure that Alabama’s UOCAVA voters will have 

sufficient opportunity to receive absentee ballots they have requested and to submit marked 

absentee ballots in time to be counted for all future Federal elections in the State.   

9. Defendant State of Alabama is responsible for complying with UOCAVA, and 

ensuring that absentee ballots are sent to UOCAVA voters in accordance with its terms.  42 

U.S.C. § 1973ff-1. 

10. Defendant Secretary of State Jim Bennett is the chief elections official in Alabama.  

Ala. Code § 17-1-3.  The principal office of the Secretary of State’s Elections Division is in 

Montgomery, Alabama. 

WHEREFORE, the parties having freely given their consent, and the terms of this Remedial 

Order being fair, reasonable, and consistent with the requirements of UOCAVA, it is hereby 

ORDERED, ADJUDGED, AND DECREED that:  

I. ALABAMA’S ELECTION CALENDAR AND STATUTORY REQUIREMENTS 
 

Beginning with the 2014 Federal election cycle, the following deadlines and requirements 

shall be, and shall remain, in effect unless and until they are superseded by a subsequent Court 

order: 

1.  Candidate Certification Deadlines 

• Notwithstanding the provisions of Ala. Code § 17-6-21, nominations and/or 

amendments to candidate certifications in Federal primary or general elections must 

be finalized no later than 76 days prior to the election.   
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• Notwithstanding the provisions of Ala. Code § 17-9-3, the Secretary of State must 

certify independent candidates and candidates of minor parties not later than 74 days 

before the general election. 

2.   Candidate Withdrawal Notification and Re-Nomination Deadlines 

• Notwithstanding the provisions of Ala. Code § 17-13-5,  a) candidates must file their 

declarations with the State or county party chairman no later than 5:00 P.M. on the 

116th day before the date of the primary election; b) State or county party chairmen 

must certify primary candidates 82 days before the primary election; and c) the 

Secretary of State must certify to each county’s probate judge the names of the 

opposed candidates for nomination 74 days prior to the date of the primary election.   

• Notwithstanding the provisions of Ala. Code § 17-13-23, vacancies in nominations 

must be filled by the State or county executive committees not later than 76 days 

before an election. 

3.  Election Contest Deadlines 

• Notwithstanding the provisions of Ala. Code § 17-13-82, a) a losing candidate in an 

election contest can appeal to his or her State executive committee within two 

business days after determination of such contest by the county executive committee 

and b) the State executive committee must hear this appeal within five calendar days.   

• Notwithstanding the provisions of Ala. Code § 17-13-85, State executive committees 

or appointed subcommittees must hear direct election contests within five calendar 

days of the filing of such contests. 

• Notwithstanding the provisions of Ala. Code § 17-13-86, a) State or county executive 

committees must decide contests for county elections not later than 90 days before the 
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general election and b) the State executive committee must decide contests for a State 

office not later than 83 days before the general election.  

• Notwithstanding the provisions of Ala. Code § 17-13-81, county executive 

committees must hear election contests not more than five calendar days from the 

filing of such contests. 

• Notwithstanding the provisions of Ala. Code § 17-13-18, the Secretary of State must 

certify to the probate judge of any county where a primary runoff election is to be 

held the name or names of the candidates certified by the chair of the state executive 

committee within two business days of the date the certificate is received by the 

Secretary of State from the chair of the state executive committee. 

• Notwithstanding the provisions of Ala. Code § 17-13-22,  the Secretary of State must 

certify to each county’s probate judge the lists of party nominees and each 

independent candidate not later than 74 days before the general election.  

4.  Materials Distribution Deadline 

• Notwithstanding the provisions of Ala. Code § 17-11-12, the delivery of absentee 

ballots, envelopes, and supplies to the absentee election managers must occur not less 

than 55 days prior to the holding of a Federal primary election or Federal general 

election. 

 5.  Extension of UOCAVA Ballot Receipt Deadline 

• Notwithstanding the provisions of Ala. Code § 17-11-18, the deadline for receipt of 

UOCAVA ballots in Federal primary elections or Federal general elections is noon on 

the seventh day following the election, where such UOCAVA ballots are postmarked 
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by the day of the Federal primary or general election and otherwise meet the 

requirements for absentee ballots. 

The State shall notify the appropriate election officials and party officials of these 

changes, and shall widely publicize the deadlines for candidate certification and withdrawal. 

If the State enacts legislation addressing the matters contained within this Section (for 

example, HB 62 / SB 90, which the Court understands is being considered during the 2014 

legislative session), the State shall notify counsel for the United States of the legislation.  

Thereafter, the parties shall confer as to the effect, if any, of the legislation on the terms of this 

Order.  If either party believes that it is appropriate to notify the Court of the legislation or move 

for any sort of relief from this Order, the party shall timely do so, and the other party shall have 

an opportunity to respond. 

II. ABSENTEE ELECTION MANAGER TRAINING SESSIONS 
 

Prior to each Federal election cycle, the State shall use reasonable efforts to train county 

Absentee Election Managers (“AEMs”), and/or their designee(s), on UOCAVA requirements, 

including UOCAVA’s 45-day advance ballot transmission requirement.     

Reasonable efforts shall include, but will not be limited, to the following: 

1. At least three regional training sessions shall occur at least 60 days and no more than 

90 days prior to the date of any Federal primary election.  The training sessions shall 

be spread geographically throughout the State.  

2. At least one training session at a place of the Secretary of State’s choosing shall occur 

at least 60 days and no more than 90 days prior to the date of any Federal general 

election. 
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3. Advance notice of all training sessions pursuant to Section II of this Remedial Order 

shall be provided to AEMs, and/or their designees, at least 14 days prior to the 

training session date.  Such notice shall state that it is vital and necessary for AEMs, 

and/or their designees, to attend at least one training session per election year to 

ensure compliance with Federal law. 

4. Training sessions shall provide instructions on the provisions of this Remedial Order, 

including monitoring and reporting requirements in Section V. 

5. Training sessions shall provide instructions regarding provisions of Alabama law 

governing voting by UOCAVA voters including the requirements in Section I. 

6. Training sessions shall include hands-on computer-based instruction for attendees on 

the State’s electronic ballot transmission system that will be in use during that Federal 

election cycle. 

7. At least seven calendar days prior to any scheduled training session, the State shall 

provide copies of all written training materials to counsel for the United States, but if 

the materials are substantively the same for all the regional training sessions then they 

need be provided only once per Federal election cycle.   

8. The State shall maintain attendance rosters, including the time and location of all 

training sessions, and the training materials involved with such training. 

9. Copies of all written training materials shall be distributed to all AEMs no later than 

55 days prior to any Federal primary or Federal general election. 

III. APPOINTMENT AND RESPONSIBILITIES OF STATE UOCAVA 
 COORDINATOR 
 

Within 60 days of the entry of this Remedial Order, the Secretary of State shall designate 

a State UOCAVA Coordinator who will oversee, coordinate, and serve as the State’s primary 
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point of contact for the State’s UOCAVA Program.  The Secretary of State will add performance 

of UOCAVA duties, including accomplishment of the requirements specified below, as part of 

the formal evaluation of this employee’s job performance.  In the event of a vacancy in the State 

UOCAVA Coordinator position during a year in which regularly scheduled Federal elections are 

held, the State will promptly notify the United States of the vacancy and will fill such a vacancy 

within 60 days of the date on which such a vacancy occurs.  Any vacancy in the State UOCAVA 

Coordinator position will not relieve the State of its obligations pursuant to this Remedial Order 

and UOCAVA during the time of the vacancy.  

The responsibilities of the State UOCAVA Coordinator shall include, but will not be 

limited to, the following: 

1. The State UOCAVA Coordinator, or his or her designee, shall serve as the point of 

contact in the Alabama Secretary of State’s office responsible for providing 

information to UOCAVA voters regarding voter registration procedures and absentee 

ballot procedures with respect to elections for Federal office.  

2. The State UOCAVA Coordinator, or his or her designee, shall serve as a point of 

contact for any questions, technical assistance, and other UOCAVA-related inquiries 

from AEMs, and/or their designees, and other local election officials.   

3. The State UOCAVA Coordinator, or his or her designee, shall survey all AEMs to 

provide complete data for the reporting and monitoring requirements of this Remedial 

Order as set forth in Section V.  The State UOCAVA Coordinator shall review survey 

results in a timely manner to assess any implementation deficiencies and determine 

appropriate corrective measures.  Where any deficiencies are found, and to the extent 
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practicable, the State UOCAVA Coordinator, or his or her designee, shall remedy or 

otherwise address them through additional training efforts or by other means.   

4. The State UOCAVA Coordinator, or his or her designee, shall survey AEMs, or their 

designees, who attend training sessions on the effectiveness of that training and 

consider these responses when planning future training sessions and preparing 

training materials to be used in those sessions.  As needed, the State UOCAVA 

Coordinator, or his or her designee, shall conduct individualized follow up in person, 

by telephone, or by e-mail with AEMs, or their designees, who express questions or 

concerns regarding the effectiveness of training sessions.    

5. The State UOCAVA Coordinator, or his or her designee, shall prepare training 

materials for all training sessions and attend and oversee all training sessions offered 

pursuant to Section II.   

6. The State UOCAVA Coordinator, or his or her designee, shall take reasonable and 

practicable steps to ensure that the State’s electronic ballot transmission system 

vendor adheres to the requirements of Section IV. 

IV. UOCAVA ELECTRONIC BALLOT TRANSMISSION SYSTEM 

UOCAVA requires that States establish procedures for at least one method of electronic 

transmission of blank absentee ballots to UOCAVA voters who request electronic transmission 

of their ballots.  42 U.S.C. § 1973ff-l(f)(1).  The State shall ensure to the extent practicable that 

any future contract for an electronic ballot transmission system between Alabama and a third 

party vendor will include, but will not be limited to, the following provisions: 

1. A requirement that any electronic ballot transmission system be fully operational not 

later than 55 days before any Federal primary or general election.  Notice will be 
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provided to counsel for the United States as set out in the reporting and monitoring 

requirements in Section V.   

2. A requirement that a copy of any notification email providing a UOCAVA voter with 

electronic access to his or her ballot will be sent contemporaneously via email to the 

State UOCAVA Coordinator, or his or her designee, and the relevant AEM, or his or 

her designee.  

3. A requirement that any electronic ballot transmission system allow the State 

UOCAVA Coordinator, or his or her designee, and the relevant AEM, or his or her 

designee, to receive notice if a notification email to a UOCAVA voter containing 

UOCAVA ballot information fails to be delivered.  

4. A requirement that the electronic system provide protection against common data 

entry mistakes—such as character entry error in @ or .com or .gov in email 

addresses, or failing to check the box for electronic transmission—in a manner that 

ensures users are notified of the errors in real-time so such errors can be corrected.    

V. REPORTING AND MONITORING FOR 2014 AND 2016 FEDERAL 
 ELECTIONS 
 

For the regularly scheduled Federal primary elections and the regularly scheduled Federal 

general elections in 2014 and 2016, counsel for the United States and the State will confer at 

least once 14 to 7 days prior to each election to discuss the State’s  efforts to ensure UOCAVA 

compliance and the effectiveness of those efforts.   

Because UOCAVA enforcement depends on timely and accurate information about the 

extent of UOCAVA compliance, the State shall adopt the following procedures designed to 

determine statewide UOCAVA compliance and shall gather the following information and report 

it to this Court or counsel of record for the United States as specified below: 
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1. Beginning the 55th day prior to each Federal primary election and each Federal 

general election, the State shall survey each Alabama county to determine: (1) 

whether each county has received a sufficient number of printed absentee ballots 

sufficiently ahead of the 45-day mailing deadline to transmit those ballots as required 

by UOCAVA; (2) whether each county has the technical capacity to transmit all 

requested ballots by the requested method of transmission; and (3) whether any 

county anticipates any circumstances that would prevent it from transmitting all 

requested ballots to UOCAVA voters by the requested method of transmission and by 

the appropriate deadline.  Based on the results of this survey, the State will determine 

whether providing additional support to any county will ensure that it meets 

UOCAVA’s deadlines.  The State shall provide the results of their survey to counsel 

for the United States in a format agreed to by the parties no later than the 48th day 

before the election.  Included with the results of this survey, the State also will certify 

that the electronic ballot transmission system is fully operational in accordance with 

Section IV, or, if it is not, explain what problems remain and what is being done to 

bring the system online.  

2. For each Federal primary election and each Federal general election, the State shall 

use reasonable efforts to obtain from each county written or electronic certification, in 

a format agreed to by the parties, of: (1) the number of absentee ballot applications 

received from UOCAVA voters by each county on or before the 45th day before the 

Federal election, indicating the method of transmission requested; (2) the date on 

which the county began sending absentee ballots to those UOCAVA voters, by each 

method of transmission; (3) the date on which the county completed sending those 
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absentee ballots, by each method of transmission; (4) the number of absentee ballots 

transmitted to UOCAVA voters by the 45th day before each Federal election, 

indicating the method of transmission of those ballots; and (5) an affirmative 

declaration that all UOCAVA ballots requested by the 45th day before each Federal 

election were transmitted by the 45th day by the requested method of transmission, or 

an explanation of why such an affirmative declaration is not possible.  All 

certifications shall be provided to counsel for the United States by the 43rd day before 

the election.  By the 41st day before the Federal election, the State shall report to the 

Court any county that fails to provide the requested information.  In addition to the 

certifications, the State shall compile the data provided by the counties described in 

this paragraph into a spreadsheet format devised in consultation with the United 

States and file both the individual county certifications and spreadsheet electronically 

with the Court by the 41st day before each Federal election.  

3. Any reporting formats previously used and agreed to by the parties can be used 

without further consultation. 

In the event of a UOCAVA violation, the State shall investigate the cause of the 

violation, consult with the United States, determine an appropriate remedy, and report the same 

to the Court.  The United States shall file its response to that report, if any, within three business 

days. 

VI. SPECIAL ELECTIONS 
 

In the event a special Federal election is held in 2014, 2015, or 2016, the United States 

and the State shall confer about UOCAVA compliance, including appropriate reporting 
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requirements.  The parties agree that some reporting will be appropriate, but they will need to 

confer about the timing and content of that reporting.   

VII.  RECORDS RETENTION  

 The Secretary of State shall maintain written records of all actions taken pursuant to this 

Remedial Order sufficient to document compliance with its terms.  Such records shall be made 

available to the United States within 14 days of receipt of such a request, subject to objections 

governing requests for documents under the Federal Rules of Civil Procedure. 

VIII.  JURISDICTION AND DURATION 

The remedies prescribed in Section I of this Remedial Order shall remain in effect until 

otherwise ordered.  The remedies prescribed in Sections II, III, IV, V, VI, VII, VIII, and IX of 

this Remedial Order will expire on December 31, 2016. 

The Court shall retain jurisdiction over this action to enter such further relief as may be 

necessary to effectuate the terms of this Remedial Order until December 31, 2016.  For good 

cause shown, any party may move to amend the Remedial Order. 

IX.  ADDITIONAL REQUIREMENTS 

The State shall take all reasonable legal and practicable steps to ensure that AEMs, local 

election officials, and all other responsible persons and entities with election-related duties 

perform all acts necessary to meet all requirements and deadlines set out in this Remedial Order.  

 The State shall provide a copy of this Court’s Order to all Alabama Probate Judges, 

Absentee Election Managers and County Boards of Registrars, as well as to the State and county 

leadership of political parties participating in the primary elections. 
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SO ORDERED this ____ day of ___________________, 2014. 

 

 

 

________________________________ 
United States District Judge 
 
 
 

 

Case 2:12-cv-00179-MHT-WC   Document 110-1   Filed 01/14/14   Page 15 of 15



IN THE DISTRICT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION

UNITED STATES OF AMERICA, )
)

Plaintiffs, )
) CIVIL ACTION NO.

v. )  2:12cv179-MHT
)  (WO)    

THE STATE OF ALABAMA and )  
JIM BENNETT, SECRETARY OF )
STATE OF ALABAMA, in his )
official capacity, )

)
Defendants. )

OPINION

Plaintiff United States of America and defendants

State of Alabama and Alabama Secretary of State have

moved for the entry of a proposed remedial order

resolving the claims asserted in this case, apart from a

single legal issue to be addressed in a later opinion.

The proposed order alters current state deadlines and

requirements for federal elections under Alabama law to

ensure the State will meet its obligations to absent

military and overseas voters under the Uniformed and

Overseas Citizens Absentee Voting Act (“UOCAVA”), 42
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U.S.C. § 1973ff et seq.  The proposed changes would apply

to all future federal elections in Alabama, including the

next regularly scheduled primary on June 3, 2014.  For

reasons explained below, the court, with some hesitation,

accepts the parties’ proposed remedial order.

I. Background

Since 1986, UOCAVA has guaranteed military and

overseas citizens (“UOCAVA voters”) the right to vote by

absentee ballot in all federal elections. 42 U.S.C.

§ 1973ff-1(a)(1). In 2009, Congress amended UOCAVA in the

Military and Overseas Voter Empowerment Act (“MOVE Act”),

Pub. L. No. 111-84, 123 Stat. 2190, 2318-35 (2009).  The

MOVE act requires States to transmit absentee ballots to

UOCAVA voters at least 45 days before an election for

federal office. 42 U.S.C. § 1973ff-1(a)(8).  The MOVE

Act’s 45-day advanced-transmission requirement became

effective for the 2010 federal general election and all

subsequent elections.  Each State must ensure UOCAVA
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compliance. 42 U.S.C. § 1973ff-1(a)(8); see also United

States v. Alabama, 857 F.Supp. 2d 1236, 1238-39 (M.D.

Ala. 2012) (Thompson, J.) (UOCAVA provides an “explicit

statutory directive that Alabama bears full

responsibility” for compliance).

This case arises from Alabama’s failure to transmit

ballots to its UOCAVA voters at least 45 days prior to

federal elections.  Specifically, the State violated

UOCAVA’s 45-day advanced-transmission deadline in the

last three regularly scheduled federal elections: the

November 2, 2010, general election, the March 13, 2012,

primary election, and the November 6, 2012, general

election. The State does not dispute these violations.

Based on discovery conducted in this case and

negotiations between the State and the United States, the

parties agree that the State will be in a substantially

better position to meet its UOCAVA obligations in future

federal elections if changes are made to: (1) the State’s

statutory-election calendar; (2) the State’s oversight of
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local-election officials who are delegated UOCAVA

responsibilities; (3) the training of local-election

officials; and (4) the electronic ballot-transmission

system.  The parties’ proposed remedial order addresses

each of these areas for all future elections, including

the 2014 federal election cycle. 

The next federal election in Alabama is the primary

election, scheduled for June 3, 2014.  Under current

Alabama law, the qualifying deadline for major-party

candidates seeking to run in the primary election is April

4, 2014. 1975 Ala Code. § 17-13-5(a) (candidate-qualifying

deadline is 60 days prior to the primary election).  Under

the parties’ proposed remedial order, the candidate-

qualification deadline would be 116 days prior to the

primary election. Proposed Order (Doc. No. 110-1) at I.2.

Therefore, under the changes proposed in the remedial

order, candidates would have a new qualifying deadline of

February 7, 2014, for the upcoming federal primary

election.  The State has argued that the qualifying-
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deadline change, along with other deadline changes that

follow the qualifying change, as proposed in the order is

necessary for the State to comply with UOCAVA’s 45-day

advanced-transmission requirement.

The Alabama Education Association, a professional

organization representing teachers and other employees of

school systems in Alabama, moved for and was granted leave

to appear in this matter as amicus curiae.  The

association has objected to the proposed remedial order

on several grounds, including that the new candidate-

qualification deadline drastically reduces, without

sufficient prior notice, the time in which potential

candidates have to qualify for the June 3 primary.  It

argues that, for this primary election only, the court

should impose a remedial plan that allows more time for

candidates to qualify.
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Rights by rights foulder, strengths by strengths do
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6

II. Discussion

This case presents a classic instance of the dilemma

Shakespeare identified: “rights by rights foulder.”

Coriolanus, Act IV, Scene 7.*  In other words, when two

rights come into conflict, sometimes one must simply give

way in whole or in part to the other.  In this case, the

court is faced with two competing and compelling

interests, and under these circumstances one must give

way.

The first interest is the right to vote. In passing

the MOVE Act to amend UOCAVA, Congress reaffirmed the

critical importance of protecting the right to vote for

members of the military and other citizens living

overseas.  Remedial measures to ensure those citizens’

right to vote are clearly necessary in this case.  The

record before the court on a parallel motion for summary

judgment amply demonstrates that the State of Alabama has
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consistently and substantially violated UOCAVA’s 45-day

requirement.  The court is therefore firmly convinced

that, absent the proposed remedial changes, including the

qualifying-date change, the rights of UOCAVA voters would

almost certainly be seriously and substantially

compromised.

The second interest is that of potential candidates

to run for nomination in the upcoming party primaries.

In this regard, the court is deeply troubled by the last-

minute nature of this proposed remedy.  The plan in this

case would alter the deadline to qualify for the June

primary from April 4 to February 7, which would be a mere

21 days after the entry of this order and a mere 24 days

after the parties first submitted this proposal to the

court.  The court is concerned that potential primary

candidates have likely relied on the April qualifying date

in planning their fund-raising, employment (to extent they

are government employees who may need to resign or take

leaves of absence to run for office), and other matters.
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Switching the date now, at the last minute, is at best

unfair to them and at worst raises some constitutional

concerns. Cf. Campbell v. Bennett, 212 F. Supp. 2d 1339,

1343-44 (M.D. Ala. 2002) (Thompson, J.) (finding, in the

context of qualification for the general-election ballot,

that “[t]he application of the new deadline, without fair

notice of the new deadline and coupled with the short time

before that new deadline was to expire” rendered it

unconstitutional). 

Nevertheless, the court is convinced that the second

interest must give way to the first here.  First, while

military and overseas voters’ rights under UOCAVA are

clear and certain, the question whether potential

candidates’ interests rise to the level of associational

rights protected by the First Amendment appears to be an

unresolved issue. See New York State Bd. of Elections v.

Lopez Torres, 552 U.S. 196 (2008) (reserving the question

of whether associational rights include “the right to run”

in a party primary).  Second, to ameliorate any prejudice
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resulting from the qualifying-date change, the State has

represented to the court that the Secretary of State has

already given public notice of the anticipated change in

the form of a January 2, 2014, press release, and the

State has also already given notice of the likely change

to the political parties participating in the primaries.

Finally, the court cannot close without noting the

very troubling concern that the reasons the State has

given for the shortened time period might be pretextual,

for the new deadline could be reasonably viewed as

favoring incumbents (who have likely been privy to these

proceedings and the potential settlement for some time,

and who most likely already have the machinery in place

to run) over challengers (who are less likely to have

received timely notice of the proposed qualifying-date

change).  However, there is no evidence to suggest that

the State has acted pretextually in proposing the change

to qualification deadline.  Indeed, the record reflects

that the State agreed to this proposed remedial order only
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after two years of contentious litigation and extensive

negotiations conducted under the supervision of a

magistrate judge.  Based on the history of this

litigation, the court finds that the agreement, which

contains that proposed qualifying-date change, was reached

in good faith.

Therefore, the court will approve the parties’

proposed remedial plan.  A separate order will issue.

DONE, this the 17th day of January, 2014.

   /s/ Myron H. Thompson   
UNITED STATES DISTRICT JUDGE

Case 2:12-cv-00179-MHT-WC   Document 117   Filed 01/17/14   Page 10 of 10



IN THE DISTRICT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION

UNITED STATES OF AMERICA )
)

Plaintiff, )
)

v. )    CIVIL ACTION NO.
) 2:12cv179-MHT    

THE STATE OF ALABAMA and )  (WO)
JIM BENNETT, in his )
official capacity as )
Secretary of State of )
Alabama, )

)
Defendants. )

 
OPINION

In this lawsuit, plaintiff United States of America

named as defendants the State of Alabama and its

Secretary of State and asserted claims based on the

Uniformed and Overseas Citizens Absentee Voting Act of

1986 (“UOCAVA”), as amended, 42 U.S.C. § 1973ff.  The

United States sought to enforce the right of military

members, their families, and other United States citizens

living overseas (“UOCAVA voters”) to vote by absentee

ballot in Alabama’s federal elections.  Jurisdiction is
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proper under 42 U.S.C. § 1973ff-4 and 28 U.S.C. §§ 1345

and 2001. 

This matter is now before the court on cross-motions

for summary judgment on the one remaining claim in this

case: that, with regard to runoff elections, Alabama is

in violation of  UOCAVA’s requirement that States

transmit absentee ballots to UOCAVA voters at least 45

days before an election for federal office.  For reasons

that will be discussed, the court will enter summary

judgment finding in favor of the United States and

holding that part of Alabama’s runoff-election statute,

1975 Ala. Code § 17-13-18, violates UOCAVA. 

I. LEGAL STANDARD

“A party may move for summary judgment, identifying

each claim or defense--or the part of each claim or

defense--on which summary judgment is sought.  The court

shall grant summary judgment if the movant shows that

there is no genuine dispute as to any material fact and

2
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the movant is entitled to judgment as a matter of law.” 

Fed. R. Civ. P. 56(a).  The court must view the

admissible evidence in the light most favorable to the

non-moving party and draw all reasonable inferences in

favor of that party.  Matsushita Elec. Indus. Co. Ltd. v.

Zenith Radio Corp., 475 U.S. 574, 587 (1986).  Here, the

parties agree that, because the issues presented by the

remaining claim are legal ones, the claim is appropriate

for resolution on summary judgment.

I.  BACKGROUND

A.

The initial question posed by the remaining claim is

whether UOCAVA’s 45-day transmittal requirement applies

to federal runoff elections conducted by States.  Because

the answer to this question turns on a close analysis of

UOCAVA, the court will begin with an overview of some of

the act’s relevant provisions.  The court divides this

3
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overview into four parts with a focus on primarily four

UOCAVA provisions.

THE GENERAL PURPOSE PROVISION: UOCAVA was passed in

1986 to protect the voting rights of military members,

their families, and other United States citizens living

overseas, that is, UOCAVA voters.  Section 1973ff-1 of 42

U.S.C. contains a number of provisions setting forth

“State responsibilities” under UOCAVA.  Subsection (a)(1)

of § 1973ff-1 provides that “Each State shall-- ...

permit absent uniformed services voters and overseas

voters to use absentee registration procedures and to

vote by absentee ballot in general, special, primary, and

runoff elections for Federal office.”  This section sets

forth UOCAVA’s general purpose as to the States: to

guarantee to UOCAVA voters the right to use absentee

registration procedures and to vote by absentee ballot in

federal elections.  And this section (as do all the other

sections that follow  § 1973ff-1(a)’s “Each State shall”

language) places the implementation of that guarantee on

4
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the States.  Accordingly, this court has held that

Alabama bears full responsibility to ensure statewide

compliance with § 1973ff-1 of UOCAVA.  United States v.

Alabama, 857 F.Supp. 2d 1236, 1238-39 (M.D. Ala. 2012)

(Thompson, J.) (UOCAVA provides an “explicit statutory

directive that Alabama bears full responsibility” for

statutory compliance).

THE 45-DAY TRANSMITTAL REQUIREMENT: So as to effect

UOCAVA’s guarantee to UOCAVA voters more fully, Congress

amended § 1973ff-1 of UOCAVA in 2009 with passage of the

Military and Overseas Voter Empowerment Act, Pub. L. No.

111-84, 123 Stat. 2190, 2318-35 (2009).  With this

amendment, Congress intended “a complete renovation of

UOCAVA that brings it into the twenty-first century and

streamlines the process of absentee voting for military

and overseas voters through a series of common sense,

straightforward fixes.” 156 Cong. Rec. S4517 (daily ed.

May 27, 2010) (Sen. Schumer).  Subsection (a)(8)(A), one

of the provisions the 2009 amendment added to § 1973ff-1,

5

Case 2:12-cv-00179-MHT-WC   Document 120   Filed 02/11/14   Page 5 of 35



sets forth the 45-day transmittal requirement at issue. 

The subsection provides that, subject to a hardship

exemption in another provision, States are required to

transmit absentee ballots to UOCAVA voters at least 45

days before an election for federal office if those

voters request absentee ballots by then.  The subsection

states in relevant part: “Each State shall-- ... 

transmit a validly requested absentee ballot to an absent

uniformed services voter or overseas voter ..., except as

provided in subsection (g), in the case in which the

request is received at least 45 days before an election

for Federal office, not later than 45 days before the

election.”  42 U.S.C. § 1973ff-1(a)(8)(A).  UOCAVA

explicitly states that “the purpose of [subsection

(a)(8)(A)] is to allow absent uniformed services voters

and overseas voters enough time to vote in an election

for Federal office.”  42 U.S.C. § 1973ff-1(g)(1)(A).   

THE HARDSHIP EXEMPTION PROVISION: The hardship

exemption mentioned in subsection (a)(8)(A)’s 45-day

6
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transmittal requirement is, as stated, found in

subsection (g) of § 1973ff-1.  This provision states in

relevant part that: “If the chief State election official

determines that the State is unable to meet the

requirement under subsection (a)(8)(A) with respect to an

election for Federal office due to an undue hardship ...

the chief State election officials shall request that the

Presidential designee grant a waiver to the State.”  42

U.S.C. § 1973ff-1(g)(1).  In other words, under the

hardship exemption, a Presidential designee is permitted

to grant a State a waiver from the 45-day transmittal

requirement in instances where undue hardships make it

impossible for the State to meet the otherwise required

advanced-transmittal deadline.  Other parts of subsection

(g) set forth conditions a State must meet to establish

such hardship and be granted a waiver. 42 U.S.C.

§ 1973ff-1(g).

THE WRITTEN PLAN REQUIREMENT: In subsection (a)(9) 

which was also added to § 1973ff-1 in 2009, UOCAVA places

7
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another responsibility on the States: to establish a

written plan for federal runoff elections.  It provides

that, “Each State shall-- ... if the State declares or

otherwise holds a runoff election for Federal office,

establish a written plan that provides absentee ballots

are made available to absent uniformed services voters

and overseas voters in [a] manner that gives them

sufficient time to vote in the runoff election.”  42

U.S.C. § 1973ff-1(a)(9).

B.

The United States initially filed this case in 2012

because Alabama had failed to meet UOCAVA’s 45-day

transmittal requirement in federal general and primary

elections.  The State conceded that it failed to meet the

requirement in each of the last three federal elections;

the parties reached an agreement on the appropriate

remedy for these past violations; and the court approved

8
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their joint remedial order.  United States v. Alabama,

2014 WL 200668 (M.D. Ala. 2014) (Thompson, J.).

As stated, the one remaining claim is the United

States’ claim that, with regard to federal runoff

elections, Alabama is in violation of UOCAVA’s

requirement that States transmit absentee ballots to

UOCAVA voters at least 45 days before an election for

federal office.  Section 17-13-18 of the 1975 Alabama

Code provides that a runoff election, which is required

when no candidate receives the majority of votes in a

primary election, must occur exactly 42 days after a

primary election.  Alabama has not held a federal runoff

election since Congress passed the 2009 amendment, which

added the 45-day transmittal requirement to UOCAVA. 

Nevertheless, the United States claims that, on its face,

the State’s runoff statute, § 17-13-18, violates the 45-

day transmittal requirement.  Specifically, the United

States argues, the 42-day schedule for runoff elections

under state law makes it impossible for UOCAVA voters

9
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from Alabama to receive ballots 45 days in advance of a

federal election.  The State responds that UOCAVA’s 45-

day transmittal requirement does not apply to federal

runoff elections and that, in any event, the United

States’ claim is not ripe for resolution.

III.  DISCUSSION

A.

A stated, the initial question is whether UOCAVA’s

45-day transmittal requirement applies to federal runoff

elections.  In answering this question, this court’s

“starting point” is the plain language of the statute

itself. United States v. DBB Inc., 180 F.3d 1277, 1281

(11th Cir. 1999).  The court must “read the statute to

give full effect to each of its provisions” and interpret

words “as they are commonly and ordinarily understood.”

Id.  The court does “not look at one word or term in

isolation” and instead considers the “entire statutory

10
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context.” Id.; see also United States v. McClemore, 28

F.3d 1160, 1162 (11th Cir. 1994).

As stated, subsection (a)(8)(A)’s 45-day transmittal

requirement requires each State to transmit a validly

requested absentee ballot to UOCAVA voters at least 45

days before “an election for Federal office.”  42 U.S.C.

§ 1973ff-1(a)(8)(A).  The issue presented is whether the

phrase “an election for Federal office” includes runoff

elections.   It does for several reasons.

1.

Congress’s reference to “an election” indicates, on

its face, its intent to refer to “any” kind of election

for federal office.  See Black’s Law dictionary at 1 (6th

ed. 1990) (The indefinite article “a” is often used in

the sense of “any”).  Because a primary runoff election

falls within the reach of any kind of election,

subsection (a)(8)(A) includes runoffs.  Indeed, if the

words “an election” were read otherwise to exclude a

11
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runoff, the phrase would be meaningless, for the phrase

also does not expressly mention “general,” “special,” or

“primary” elections either and thus the phrase would

exclude them as well, with the result that the phrase

would illogically cover no federal elections at all.

2.

This interpretation of “an election” as covering all

four types of election (general, special, primary, and

runoff) is reinforced by UOCAVA’s overall statutory

scheme.

First, the word “election” first appears in UOCAVA’s

general purpose provision, subsection (a)(1), which

requires each State to permit UOCAVA voters to vote by

absentee ballot in “general, special, primary, and runoff

elections for Federal office.” 42 U.S.C. § 1973ff-

1(a)(1).  Later, in subsection (a)(2), the act requires

each State to accept and process requests for absentee

ballots from UOCAVA voters so long as the State receives

12
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the request 30 days before “any federal election.” 42

U.S.C. § 1973ff-1(a)(2).  Surely, it cannot be argued

that this broad-reaching provision does not cover runoff

elections.  This shows that, when Congress used the

generic term “any election,” it intended to refer to the

four explicitly listed federal elections in subsection

(a)(1), which includes runoff elections.  The same intent

would apply to the generic term “an election.”

Second, UOCAVA’s subsection (a)(3) requires that

States accept federal “write-in” absentee ballots but

limits this requirement to “general elections for federal

office.”  42 U.S.C. § 1973ff-1(a)(3) (emphasis added). 

Subsection (a)(3)’s reference to one type of federal

election for write-in ballots, in contrast to subsection

(a)(2)’s reference to any federal election for the

acceptance and processing of absentee ballots in general,

shows that when Congress wanted to highlight or exclude

a particular kind of federal election it made that

intention explicit and clear.  See United States v.

13
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Georgia, 952 F. Supp. 2d 1318, 1327 (N.D. Ga. 2013)

(Jones, J.), appeal pending No. 13-14065 (11th Cir. Sept.

6, 2013) (stating with respect to UOCAVA that, “Where

Congress intended to refer to a specific type of

election, it left no doubt of its intent”).  

Third, and perhaps most compellingly, the cross-

reference between two other UOCAVA subsections clearly

reveals Congress’s intent to use the term “an election”

to encompass all federal elections, including runoffs. 

Subsection (a)(7) requires each State to establish

procedures for transmitting ballots to UOCAVA voters in

federal elections.  The subsection explicitly requires

these procedures to be used in “general, special,

primary, and runoff elections for Federal office.” 42

U.S.C. § 1973ff-1(a)(7).  It then directs States to turn

to and follow subsection (f) for the explicit rules to be

applied for transmittal procedures.  However, in

subsection (f), rather than restate the four categories

of federal elections as listed in subsection (a)(7),

Congress instead uses the phrase “an election for Federal
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office.” 42 U.S.C. § 1973ff-1(f).  It is therefore

obvious from the explicit connection between the two

subsections that Congress intended the generic phrase “an

election” in subsection (f) to refer to any of the four

kinds of elections explicitly listed in subsection

(a)(7).  See Georgia, 952 F. Supp. 2d 1327.  It then

follows that, if Congress intended the phrase “an

election” in subsection (f) to include runoff elections,

the identical phrase in subsection (a)(8)(A), the 45-day

requirement provision, does as well, for the “normal rule

of statutory construction” is that “identical words used

in different parts of the same act are intended to have

the same meaning.”  Gustafason v. Alloyd Co., 513 U.S.

561, 570 (1995) (internal citation omitted). 

Finally, UOCAVA’s 45-day transmittal requirement has

its own explicit limitation: the hardship exemption

provided in subsection (g).  As stated, under the

hardship exemption, a Presidential designee is permitted

to grant a State a waiver in instances where undue

hardship makes it impossible for the State to meet the
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advanced-transmittal deadline and the State can

demonstrate that it meets the listed requirements. 42

U.S.C. § 1973ff-1(g)(1).  Because the 45-day transmittal

requirement contains an explicit exception within the

language itself (“except as provided in subsection (g)”),

it logically follows that Congress intended that

subsection (g) would be the only exception.

3. 

Because it is apparent from the face of UOCAVA’s 45-

day requirement as well as from the act’s overall

structure that the requirement covers runoff elections,

the court need not turn to legislative history. See

United States v. Rojas-Contreras, 474 U.S. 231, 235

(“extrinsic materials are only required where a statute

is ambiguous, its plain meaning renders an absurdity, or

there is evidence of contrary legislative intent”).

Nevertheless, the legislative history, in particular that

for the recent 2009 amendment, provides additional

support for the court’s reading of the requirement.  In
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the House Conference Report for the 2009 amendment,

Congress’s only reference to an exception to the 45-day

transmittal requirement is when “a hardship exception is

approved.” H.R. No. 111-288 at 744 (2009) (Conf. Rep.). 

In all other instances, the history reflects Congress’s

intent that States transmit requested absentee ballots

“at least 45 days before an election for federal office.” 

For example, the history shows that through the 2009

amendment Congress sought specifically to address the

“unacceptable” situation of delayed absentee ballots to

voters. 156 Cong. Rec. S4514 (daily ed. May 27, 2010)

(Sen. Schumer statement).  The Congressional Record is

replete with references to evidence of barriers UOCAVA

voters face in voting in time for federal elections and

Congress’s desire to take steps beyond UOCAVA’s original

provisions to address this challenge. Id. (39 % of UOCAVA

voters who requested absentee ballots in the 2008

election received them too late to return the ballots for

election day counting).  
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In light of Congress’s focus on solving what it

considered to be the particular and substantial problem

of delayed arrival of absentee ballots from military

members, their families, and other United States citizens

living overseas, it follows that, had Congress intended

to exclude runoff elections from the solution to this

great problem, there would be something in the

legislative history reflecting that intent. Instead,

there is nothing in the legislative history to undermine

in any way the congressional intent reflected in the

statute’s plain language that the 45-day requirement

applies to every kind of federal election. 

Furthermore, the legislative history particularly

emphasizes Congress’s “compelling interest to protect the

voting rights of American citizens ... when those very

individuals who are sworn to defend that freedom are

unable to exercise their right to vote.” Id. at S4515. 

To imply an exception to the 45-day remedy to the

substantial problem Congress recognized that overseas

soldiers  faced, where nothing in the statutory language
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or legislative record supports such an exception, would

be contrary to Congress’s expressed intent to protect

vigorously the voting rights of these persons. See 155

Cong. Rec. S7965 (July, 23, 2009) (Sen. Schumer and Sen.

Chambliss joint statements) (“They can risk their lives

for us, we can at least allow them to vote.”).   There is

nothing in the legislation to indicate that, for our

military, solving the problem of delayed transmittal of

ballots from overseas military is any less worthy of

remedy in runoffs than in general, special, and primary

elections.  

Indeed, because runoff elections are so compressed

and because, as a result, the likelihood of delayed

transmittal is greater than in other elections, it would

seem to follow that, for our military, the need for the

45-day remedy is actually greater in runoffs than in

other elections.  As the court will discuss later,

runoffs therefore need, and UOCAVA provides, more, not

less, protection than for other elections.
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  Finally, this court finds noteworthy that Alabama

criticizes any reliance on legislative history with this

quote from Justice Scalia:  “Judge Harold Leventhal used

to describe the use of legislative history as the

equivalent of entering a crowded cocktail party and

looking over the heads of the guests for one’s friends.” 

Conroy v. Aniskoff, 507 U.S. 511, 519 (1993) (Scalia, J.,

concurring in judgment).  True though this may be, it is

ironic that Alabama relies on it, for, with regard to

UOCAVA’s legislative history, that history would be

plumbed to no avail if one were looking for even one

“friend” among the guests confirming Alabama’s view that

the 45-day transmittal requirement exempts runoff

elections. 

4.

Nevertheless, Alabama argues that the phrase “an

election for Federal office” in subsection (a)(8)(A) of

§ 1973ff-1 reflects a congressional attempt to

distinguish federal elections from state ones and that 
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the phrase does not seek to define “which” federal

elections (general, primary, special, and runoff) are

covered by the provision.   Defs.  Brief (Doc.  No.  92)

at 24.  The court rejects this argument for several

reasons.  

First, it is true that the phrase is aimed at only

federal elections.  But the State’s interpretation

signals out only one word (“federal”) and fails to reach

the full breadth of the phrase, which has five words,

including in particular, as discussed previously, the two

words “an election.”  If the entire phrase (including its

use of the word “an,” which, as stated, is commonly

understood to mean “any”) is considered, it is clear

that, while the phrase does limit itself to “federal”

elections, the phrase also reaches “any” kind of federal

elections, which includes a federal runoff election. 

Second, that UOCAVA is aimed at only federal

elections is an obvious given: the title of the

subchapter in which the act is codified is  “Registration

and Voting by Absent Uniformed Services Voters and
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Overseas Voters in Elections for Federal Office,” 42

U.S.C. Chapter 20, Subchapter 1-G (emphasis added), and

the word “federal” modifies the term “election” in many

phrases throughout § 1973ff-1, not just in subsection

(a)(8)(A).  Alabama does not contend that the word, when

used in phrases throughout § 1973ff-1, limits those

phrases to only one purpose, to distinguish federal

elections from state ones.  Absent a universal limitation

for every time the word is used in other phrases, the

State has not explained why subsection (a)(8)(A) should

be singled out for that limitation.

Finally, as stated, the “normal rule of statutory

construction” is that “identical words used in different

parts of the same act are intended to have the same

meaning.”  Gustafason, 513 U.S. at 570 (internal citation

omitted).  Therefore, because, as demonstrated above,

Congress intended the phrase “an election” in subsection

(f) (which sets forth the rules States must follow in

carrying out the transmittal procedures placed on them by

subsection (a)(7)) to include “federal” runoff elections,
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its use of the identical phrase in subsection (a)(8)(A)

(the 45-day requirement provision) does as well.  

The State further argues that subsection (a)(9) of

§ 1973ff-1 excludes federal runoff elections from

UOCAVA’s 45-day transmittal requirement.  Subsection

(a)(9) reads:

“Each State shall--- ... if the State
declares or otherwise holds a runoff
election for Federal office, establish
a written plan that provides absentee
ballots are made available to absent
uniformed services voters and overseas
voters in [a] manner that gives them
sufficient time to vote in runoff
elections.”

42 U.S.C. § 1973ff-1(a)(9).  The State argues that the

phrase “sufficient time to vote” creates an alternative

time requirement for transmitting ballots in the instance

of a federal runoff election. It further argues that,

because subsection (a)(9) creates this supposed new or

different time requirement for runoff elections,

subsection (a)(8)(A)’s 45-day requirement cannot also

apply to runoffs.  According to the State, reading both

provisions to apply to federal runoff elections renders
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subsection (a)(9) superfluous and results in an absurd

reading of the statute. See Durr v. Shinseki, 638 F.3d

1342, 1349 (11th Cir. 2011) (“a statute should ... be

read so as to avoid an unjust or absurd conclusion”). 

The court disagrees on all counts.

First, subsection (a)(9) does not create any

substantive transmittal requirement at all.  In this

subsection, Congress merely requires each State to

“establish” a written plan setting forth its overall

views on how UOCAVA voters can be assured to receive

ballots in “sufficient time to vote” in federal runoff

elections.  It does not require the State to do anything

other than that, for most notably it does not even

require the State to implement the plan.  As a result,

UOCAVA sets up this statutory scheme: On the one hand,

there is subsection (a)(9), which is essentially nothing

more than precatory, and, on the other hand, there is the

45-day transmittal requirement, which is expressly

mandatory (“Each State shall”) and is expressly

recognized in the statute as needed “to allow absent
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uniformed services voters and overseas voters enough time

to vote in an election for Federal office.”  42 U.S.C.

§ 1973ff-1(g)(1)()A).  It would be illogical to conceive 

the precatory former as a reasonable substitute for the

mandatory latter, which is at the heart of UOCAVA.  The

only reasonable reading of subsection (a)(9) is that it

is a supplemental, an additional, remedy,  not a

substitute. 

This conclusion is reinforced when other factors are

considered.  First, there is the fact that Congress

recognized as a particular and substantial problem the

delayed transmittal of absentee ballots from UOCAVA

voters.  Second, there is the fact that Congress enacted

subsection (a)(2)(8) to remedy to that problem, for, as

observed, UOCAVA explicitly states that “the purpose of

[subsection (a)(8)(A)] is to allow absent uniformed

services voters and overseas voters enough time to vote

in an election for Federal office.”  42 U.S.C. § 1973ff-

1(g)(1)(A)”).  Third, there is nothing in the statute or

its legislative history to indicate that federal runoffs
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do not suffer from the same transmittal problem as do

other federal elections.  And, fourth, there is the

obvious fact that, because runoff elections typically

occur on a compressed time schedule, States are actually

more likely to make logistical errors and fail to meet

their UOCAVA obligations in runoffs than in other

elections. It follows that, when these last two facts are

considered against the backdrop of the first two,

subsection (a)(9) merely reflects that Congress wisely

saw the need to provide an additional remedy when it

comes to runoffs: to require States to develop a written

plan that would help to protect further against UOCAVA

violations that will more likely occur under the time

constraints of a runoff election.  This requirement,

while only a paper one, embodies an apparent

congressional recognition that runoff elections are

logistically more demanding and that States need an added

nudge to meet the 45-day transmittal requirement.

Indeed, the fact that an additional remedy is

warranted is more than amply demonstrated by the very
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record before this court.  Alabama concedes that it has

failed to meet the 45-day requirement and thus provide

what Congress considered to be needed for the timely

transmittal of ballots with regard to, comparatively

speaking, the logistically less demanding general and

primary elections in each of the last three federal

elections.  Moreover, this court has found that, “The

record before [it] ... amply demonstrates that the State

of Alabama has consistently and substantially violated

UOCAVA's 45–day requirement.”  United States v. Alabama,

2014 WL 200668 at *2 (M.D. Ala.  2014).  That an

additional requirement is needed for logistically more

demanding runoff elections is self-evident.

Therefore, subsection (a)(9) neither creates a new

substantive transmittal deadline nor dictates an

exception to the substantive transmittal deadline in

subsection (a)(8)(A).  Subsection (a)(9) merely reflects

the fact that States should go the extra mile to protect

the voting rights of military members, their families and
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other United States citizens living overseas when it

comes to runoff elections--nothing more.

(The parties have spilt much virtual ink disputing

the meaning of the phrase “sufficient time to vote” in

subsection (a)(9).  Because the United States has not

asserted a separate claim that Alabama has failed to

comply with subsection (a)(9)’s requirement that the

States “establish a written plan that provides absentee

ballots are made available to absent uniformed services

voters and overseas voters in [a] manner that gives them

sufficient time to vote in the runoff election,” the

court does not address or resolve this dispute.)

5.

Finally, the court rejects Alabama’s argument that

the issue--whether the 45-day transmittal requirement

applies to federal runoff elections--is not ripe for

adjudication because Alabama has not held a runoff

election since Congress enacted the requirement with the

2009 amendment to UOCAVA. 
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UOCAVA authorizes the United States Attorney General

“to bring a civil action ... for such declaratory or

injunctive relief as may be necessary” to enforce UOCAVA.

42 U.S.C. § 1973ff-4(a).  Therefore, the United States is

expressly authorized, and thus has standing, to challenge

Alabama’s runoff statute on the ground that it violates

UOCAVA’s 45-day transmittal requirement.  Nevertheless,

Alabama questions the timing of the United States’ claim.

It argues that, because a runoff election has not yet

occurred, the United States’ facial attack is not yet

ripe.

The ripeness doctrine provides that, for a court to

have jurisdiction, a claim must be “sufficiently mature,

and the issues sufficiently defined and concrete, to

permit effective decisionmaking by the court.”  Cheffer

v. Reno, 55 F.3d 1517, 1524 (11th Cir. 1995).  Ripeness

depends on two factors: (1) the fitness of the issues for

judicial decision and (2) the hardship to the parties of

withholding court consideration. Harrell v. The Florida

Bar, 608 F.3d 1241, 1258 (11th Cir. 2000).  The fitness
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portion of the analysis focuses on “the extent to which

resolution of the challenge depends upon facts that may

not yet be sufficiently developed.” Id. (internal

citation omitted). However, where a claim presents a

purely legal issue, additional fact development is not

necessary because the claim is that the law operates

unlawfully on its face regardless of any other facts.

Harris v. Mexican Specialty Foods, Inc., 564 F.3d 1301,

1308 (11th Cir. 2009) (“a purely legal claim is

presumptively ripe for judicial review because it does

not require a developed factual record”).  In other

words, a purely legal challenge to a statute will succeed

only if the statute can never be applied in a lawful

manner. Id. at 1308.  The hardship prong of the ripeness

test examines the costs of delaying review until

conditions for deciding a controversy are further

developed. Harrell, 608 F.3d at 1258.  

The United States’ claim is ripe for review because

it is a facial challenge to the State’s runoff statute

and therefore presumptively fit for judicial review.  The
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court does not need facts surrounding a runoff election

to determine whether the State’s statute violates UOCAVA. 

As written, Alabama’s current runoff statute, 1975 Ala.

Code § 17-13-18, requires that a runoff election occur

exactly 42 days after a primary election.  Unless the

State can hold a runoff election 42 days after the

primary while still transmitting ballots to UOCAVA voters

45 days in advance of that election, its runoff statute

violates UOCAVA on its face.  The State has not put

forth, and the court is unaware of, a way that the State

could meet both the 45-day requirement under UOCAVA and

still hold a primary runoff election 42 days after a

primary election.  Indeed, because of other related tasks

that necessarily occur between the primary and runoff

election--such as election certification and ballot

printing--the transmittal of UOCAVA ballots would likely

occur at least a week, if not substantially longer, after

even the 45th day before the runoff election.

Moreover, although there is no guarantee of when a

runoff election will occur, it is certain that one will
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occur, for, as the State admits, “in Alabama, runoff

elections are held as a matter of course.”  Defs.  Brief

(Doc.  No.  92) at 36.  

Thus, it is all but certain that a federal runoff

election will soon occur, and it is certain that, when

that election occurs, Alabama will violate UOCAVA if it

follows state law, which the court presumes the State

will--indeed, must--do in the absence of either the

repeal or invalidation of that law.  And other than this

litigation there is no indication that a repeal or

invalidation is in works.  

The United States’ claim also satisfies the hardship

requirement of the ripeness test, for, if the court waits

to assess this claim until after the State holds its next

federal runoff election in accordance with state law and

thus in violation of UOCAVA, UOCAVA voters will be denied

the 45 days UOCAVA has recognized as logistically needed

to cast their votes and they therefore will be

irreparably harmed.  There is no way that the issue of

the application of the 45-day transmittal requirement to
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federal runoff elections could be litigated between a

primary and a runoff election in time for the requirement

to be applied to that runoff.  Indeed, the State joined

the United States in asking this court, should it find in

favor of the United States, to expedite and resolve this

issue by no later than mid-February in order for State to

meet the logistical demands of implementing the

requirement four months later, in June of this year.

B.

 For the foregoing reasons, the court holds that

UOCAVA’s 45-day transmittal requirement applies to

federal runoff elections.  

The next issue, therefore, is whether Alabama is in

violation of UOCAVA.  As stated in the preceding section

of this opinion, the court is unaware of a way that the

State could meet both the UOCAVA’s 45-day transmittal

requirement under UOCAVA and still hold a primary runoff

election 42 days after a primary election as it is

required to do by state law, that is, 1975 Ala. Code
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§ 17-13-18.  As further stated, it is certain that a

federal runoff election will occur in Alabama and that

when it does the State will violate UOCAVA.  The court,

therefore, further holds that Alabama’s runoff statute,

§ 17-13-18, violates UOCAVA to extent the state statute

requires that a federal runoff election occur within 42

days of a primary.

***

An appropriate judgment will therefore be entered as

follows: (1) granting the United States’ motion for

summary judgment; (2) denying the State of Alabama and

its Secretary of State’s motion for summary judgment; (3)

entering summary judgment in favor of the United States

and against the State of Alabama and its Secretary of

State; (4) declaring that UOCAVA’s 45-day transmittal

requirement, 42 U.S.C. § 1973ff-1(a)(8)(A), applies to

federal runoff elections; (5) declaring that Alabama’s

runoff statute, 1975 Ala. Code § 17-13-18, violates

UOCAVA’s 45-day transmittal requirement to extent the

state statute requires that a federal runoff election
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occur within 42 days of a primary; and (6) giving the

parties 14 days to propose or request any addition

relief.

DONE, this the 11th day of February, 2014.

   /s/ Myron H. Thompson    
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
 
UNITED STATES OF AMERICA, ) 
      ) 
 Plaintiff,    ) 
      ) 
  v.    )     Case No. 2:12-cv-00179-MHT-WC 
      ) 
STATE OF ALABAMA and   ) 
HONORABLE JIM BENNETT,   ) 
Secretary of State, in her official capacity, ) 
      ) 
 Defendants.    ) 
 

CONSENT ORDER 

 This matter concerns the State of Alabama’s obligations under the Uniformed and 

Overseas Citizens Absentee Voting Act, 42 U.S.C. § 1973ff et seq. (“UOCAVA”). This Order 

sets out relief related to federal runoff elections, consistent with the Court’s findings in its earlier 

Memorandum Opinion and Order (doc. 120).  

 The Court finds and orders as follows: 

1) This Court earlier held that UOCAVA requires that Alabama must transmit 

absentee ballots to UOCAVA voters (who timely filed a valid request for such ballots) 45 days 

before federal runoff elections (doc. 120). 

2) Under Alabama law, federal runoff elections, when needed, are held 42 days after 

the primary election. 

3) Alabama’s next primary elections for a federal office will be held on June 3, 

2014.  

4) Based on the number of candidates who have qualified to run in party primaries, 

there is the potential for a runoff election for only one federal race in 2014—the Republican 
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primary for the 6th Congressional District, for which seven candidates have reportedly qualified.  

(There will be no other federal primary races in the 6th Congressional District.) 

5) Alabama has indicated that if it is to transmit UOCAVA ballots 45 days before a 

federal runoff election, there should be 9 weeks, instead of the current 6 weeks, between the 

primary and the runoff election. 

6) The Court invited the parties to propose remedies. The State Defendants, while 

reserving their appellate rights, have proposed a remedy that they contend complies with this 

Court’s order and is the most reasonable under the circumstances and considering the interests of 

voters, elections officials, and candidates. The United States did not oppose the State 

Defendants’ proposal. This order therefore reflects the State Defendants’ proposal. 

7) The Court below will order that, notwithstanding any other provision of Alabama 

law, beginning in the 2016 election cycle, Alabama shall hold any federal runoff elections 9 

weeks/ 63 days after the primary election.  

8) To impose that date change in 2014, however, would (as the State Defendants 

contend) cause certain hardships to non-UOCAVA voters. Runoffs for State and local officials 

would remain governed by Alabama law, and thus there is the potential that voters in the 6th 

Congressional District would face one runoff election 42 days after a primary, and a second 

runoff 63 days after the primary. Such a circumstance could (as the State Defendants contend) 

cause voter confusion, negatively impact voter turnout, and burden election officials and 

candidates. 

9) Thus, in this 2014 election cycle, the Court will authorize the use of election tools 

that will permit UOCAVA compliance with respect to a potential federal runoff election without 

Case 2:12-cv-00179-MHT-WC   Document 124   Filed 03/04/14   Page 2 of 9



 

3 
 

moving the date of that election. Namely, the Court will authorize the use of an instant runoff 

system such as was used by Alabama in a 2013 special election in the 1st Congressional District. 

IT IS HEREBY ORDERED AS FOLLOWS: 
 
 For purposes of the 6th Congressional District Republican primary and (potential) 

primary runoff in 2014 only: 

1) The Secretary of State will assume responsibility for transmitting, receiving, and 

counting separate federal ballots transmitted electronically or by mail to applicable UOCAVA 

voters in the Republican primary and / or runoff election in the 6th Congressional District1, and, 

for that election only, will assume the various duties outlined below that, under state law, are 

normally performed by county election officials.   

2) The Secretary of State will transmit to 6th Congressional District Republican 

UOCAVA voters instant runoff ballots for the primary election in a form substantially similar to 

that attached as Exhibit A to this Court’s order. The instant runoff ballot will allow these voters 

to rank the candidates in order of preference.  In the primary election, each validly cast vote will 

be counted for the first choice candidate.  In the event of a primary runoff election, each validly 

cast vote will be counted for whichever of the runoff candidates is ranked higher on the ballot.2   

3) In order to fully facilitate the conduct of any federal runoff election in compliance 

with UOCAVA and other applicable election laws, for the 2014 Republican primary and 

(potential) primary runoff election for the 6th Congressional District only, the Secretary of State 

is expressly authorized and ordered as follows: 

                                                 
1  As previously noted, the Republican primary for the 6th Congressional District is the only 
federal race with the potential for a primary runoff election, and no other federal race will occur 
at the primary stage for 6th Congressional District voters (that is, there will not be a primary race 
for Senate or a Democratic primary for the 6th Congressional District). 
2  The general election is not impacted by this Order. 
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A. To exercise all duties relating to the transmission, receipt, and counting of 

ballots that are currently performed by local election officials under state 

law, including duties performed by Probate Judges, Absentee Election 

Managers, and the Board of Registrars.3  Without regard to provisions of 

state law, the State shall bear any and all costs and expenses incident to or 

incurred pursuant to this election which arise out of this court order and/or 

the UOCAVA voting requirements for Republican UOCAVA voters 

residing in the 6th Congressional District. 

B. To contract with a vendor for the preparation and ordering of the instant 

runoff ballots (both printed and electronic ballots) and election supplies.  

C. To prepare and approve the instant runoff ballots in the form substantially 

similar to the ballot attached as Exhibit A and to create a ballot record in 

Power Profile. 

D. To determine ballot style for instant runoff ballots to be issued to each 

Republican UOCAVA voter residing in the 6th Congressional District, 

such ballots being authorized to differ in style from the ballots issued to 

non-UOCAVA voters.  

E. To order and receive instant runoff ballots (both printed and electronic 

ballots) and supplies directly from the printer. 

F. To assume and exercise the duties of the county absentee election manager 

to receive UOCAVA absentee ballot applications directly from 

                                                 
3  The duties of local election officials with respect to State and local races in the 6th 
Congressional District are not impacted by this Order. 
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Republican UOCAVA voters residing in the 6th Congressional District and 

transmit both mailed and electronic ballots. 

G. To exercise the duties of the county absentee election manager to process 

absentee ballot applications from Republican UOCAVA voters residing in 

the 6th Congressional District and to transmit both mailed and electronic 

ballots to those voters. 

H. To perform the Board of Registrars’ voter registration duties for those 

Republican UOCAVA voters residing in the 6th Congressional District 

who request an absentee ballot by filling out the Federal Postcard 

Application form pursuant to UOCAVA and the Code of Alabama § 17-

11-3(b), and otherwise perform registration duties for Alabama citizens 

residing in the 6th Congressional District who fall under UOCAVA and 

who are not already registered to vote. 

I. To publicly post the list of Republican UOCAVA voters residing in the 6th 

Congressional District who have requested absentee ballots in accordance 

with Code of Alabama § 17-11-5(c)—such posting to appear on the 

Secretary of State’s website. 

J. To transmit instant runoff ballots either by mail or electronically in 

accordance with the means of transmission requested by the voter.   

K. To communicate with Republican UOCAVA voters residing in the 6th 

Congressional District regarding the ballots and procedure for voting in 

this election utilizing press releases, public service announcements to the 

extent practicable, and email or telefacsimile notifications to those 
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Republican voters residing in the 6th Congressional District who have 

provided or will provide email or telefacsimile contact information. The 

Secretary of State shall also seek the assistance of the FVAP in notifying 

Republican UOCAVA voters residing in the 6th Congressional District of 

the changes to election procedure authorized by this order for 2014, and 

coordinate with the FVAP as necessary to facilitate such notice.  The 

Secretary may adopt additional means of communicating with UOCAVA 

voters (including all the State’s UOCAVA voters), as appropriate. 

L. To deliver to the Board of Registrars on the day following the primary 

election a copy of the list of all UOCAVA voters who participated in the 

6th Congressional District Republican primary via absentee ballot. 

M. To deliver to the Board of Registrars on the day following the primary 

runoff election a copy of the list of all UOCAVA voters who participated 

in the 6th Congressional District Republican primary runoff election via 

absentee ballot. 

N. To utilize a voting tabulation machine for counting the instant runoff 

ballots received from Republican UOCAVA voters residing in the 6th 

Congressional District. 

O. To create procedures, and to provide a copy of those procedures to counsel 

for the United States, designed to ensure that instant runoff ballots cast by 

Republican UOCAVA voters residing in the 6th Congressional District are 

properly counted and to ensure there is no duplication in counting the 

voters’ ballots.  
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P. To receive voted ballots from Republican UOCAVA absentee voters 

residing in the 6th Congressional District and to secure such voted ballots 

until the time provided by law to count absentee ballots. 

Q. To implement as necessary provisional balloting with regard to the instant 

runoff ballots as provided in Code of Alabama, § 17-10-2, to include (1) a 

determination of which instant runoff ballots shall be converted to 

provisional ballots, (2) determination of which provisional ballots shall be 

counted, upon review of all provisional ballot documentation and other 

relevant information, and (3) the counting of those provisional ballots 

which have been approved for counting.   

R. To appoint absentee poll workers to count the instant runoff ballots and 

certify the results of said count at the times for counting and certification 

prescribed by Alabama law. The certified results shall be provided to the 

Chair of the Alabama Republican Party immediately upon certification, 

either by hand delivery or by electronic transmission, for inclusion in the 

party’s canvass of its primary and (potential) primary runoff elections.   

 4) Poll watchers shall be permitted to observe and monitor and otherwise act in 

accordance with their usual duties in connection with the vote counting by the Secretary of State. 

 5) The Secretary of State is ordered to perform any and all other duties and functions 

as may be necessary to effectuate the UOCAVA voting in any runoff election in the 6th 

Congressional District Republican race and to effectuate this court’s order. 

 6) In the event a UOCAVA voter makes a valid and timely request for an absentee 

ballot to participate in the Democratic primary, and also makes a valid and timely request for an 
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absentee ballot to participate in the Republican primary runoff (such cross-over voting being 

allowed by the rules of the Republican party), that voter shall be sent both ballots. The ballot to 

participate in the Democratic primary shall be sent no later than 45 days before the primary 

election, and the ballot to participate in the Republican primary runoff shall be sent separately, at 

a later date, but no more than 45 days before the Republican primary runoff election. 

 

IT IS FURTHER ORDERED that beginning in the 2016 election cycle, 

 Notwithstanding any provision of Alabama law, should a runoff election be necessary for 

any federal office, said runoff election shall occur on the 63rd day following the State’s primary 

elections. 

 

IT IS FURTHER ORDERED that defendants shall provide notice to UOCAVA voters residing 

in the 6th Congressional District as follows:  

A. Notify the Director of the Federal Voting Assistance Program (FVAP) of 

the United States Department of Defense of the entry of this Order, and 

request assistance in notifying impacted voters of the relief afforded in this 

Order.  Coordinate with the FVAP as necessary to facilitate such notice. 

B. Issue a press statement concerning the relief afforded in this Order.  The 

press statement is to be posted on the Secretary’s website, and distributed 

to national and local wire services, to radio and television broadcast 

stations, and to daily newspapers of general circulation in the 6th 

Congressional District.  The press statement shall also be distributed to the 

FVAP, the International Herald Tribune (http://www.iht.com), USA 
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Today International (http://www.usatoday.com), the Military Times Media 

Group (cvinch@militarytimes.com), Stars and Stripes 

(www.estripes.com), and the Overseas Vote Foundation 

(http://www.overseasvotefoundation.org/intro/). 

C.  For applicable UOCAVA voters residing in the 6th Congressional District 

who provide an email address, the Secretary shall notify the voter of the 

relief afforded in this order by email communication. 

 

IT IS FURTHER ORDERED that the defendants shall provide a copy of this Court’s Order to 

the Probate Judges, Absentee Election Managers, the Boards of Registrars, and the Chair of the 

Republican Party County Executive Committee in each of the Alabama Counties that comprise 

the 6th Congressional District.  Defendants shall also provide a copy of this Court’s Order to the 

Chair of the Republican Party State Executive Committee. 

 

IT IS FURTHER ORDERED that the State Defendants shall, by no later than April 2, 2014, 

develop a “written plan” pursuant to 42 U.S.C. § 1973ff-1(a)(9). 

 
Done this 4th day of  March, 2014. 
 
 
                  /s/   Myron   H.   Thompson 
                                                                                     United States District Judge    
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
 
UNITED STATES OF AMERICA, ) 
      ) 
 Plaintiff,    ) 
      ) 
  v.    )     Case No. 2:12-cv-00179-MHT-WC 
      )                    (WO) 
STATE OF ALABAMA and   ) 
HONORABLE JIM BENNETT,   ) 
Secretary of State, in his official capacity, ) 
      ) 
 Defendants.    ) 
 
 CONSENT ORDER 

 Before the Court is the State Defendants’ Unopposed Motion to Amend this Court’s 

Remedial Order. For good cause shown, it is ORDERED that the Motion to Amend (doc. 126) is 

granted.  

 The Court finds and orders as follows: 

1) On January 17, 2014, this Court entered a Remedial Order (doc. 119) on the joint 

motion of the parties. The Remedial Order resolved all claims in this litigation except for a claim 

related to federal runoff elections which the Court resolved separately (see docs. 120, 121, and 

124). 

2) Section I of the Remedial Order makes changes to Alabama’s election calendar, 

altering the dates for events such as candidate qualification, resolution of election contests, 

candidate certification by elections officials, and distribution of election materials. (Doc. 119). 

3) On February 10, 2014, Alabama Governor Robert Bentley signed into law 

legislation which amended the Alabama statutes affected by this Court’s Remedial Order.  Ala. 

Act No. 2014-006. In that Act, the Alabama Legislature adopted, as a matter of Alabama law, the 
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same election calendar imposed by this Court’s Remedial Order. The State Defendants assert, 

and the United States agrees, that Alabama’s election calendar will be the same whether 

governed by the Remedial Order or by Alabama law, as amended by the recent legislation.  

4) Rule 60 of the Federal Rules of Civil Procedure provides that “the court may 

relieve a party or its legal representative from a final judgment, order, or proceeding” if “(5) the 

judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has 

been reversed or vacated; or applying it prospectively is no longer equitable; or (6) any other 

reason that justifies relief.” 

5) The Court finds that that the State Defendants have met their burden under Rule 

60 to seek an amendment to the Remedial Order that vacates Section I. Because the Alabama 

Legislature has adopted the same election calendar imposed by the Remedial Order, the 

provisions in Section I of the Remedial Order are no longer necessary for Alabama to comply 

with federal law. 

6) The Court notes that the State Defendants have not moved for relief from other 

provisions of the Remedial Order, sections II-IX. All provisions of the Remedial Order other 

than Section I shall remain in effect until they expire on December 31, 2016. 

It is therefore ORDERED that this Court’s Remedial Order entered January 17, 2014 

(doc. 119) is amended to vacate the requirements of Section I of that Remedial Order, and 

Section I only, with all other Sections therein remaining in full effect until they expire on 

December 31, 2016. 

 
Done this 14th day of March, 2014. 
 
 
     /s/  Myron H. Thompson_________             
UNITED STATES DISTRICT JUDGE 
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State of Georgia 

  



UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING 
56 Forsyth Street, N.W. 
Atlanta, Georgia 30303 

John Ley 
Clerk of Court   

 
January 06, 2014  

For rules and forms visit 
www.ca11.uscourts.gov 

 
Julia B. Anderson 
Attorney General's Office, State of Georgia  
40 CAPITOL SQ SW 
ATLANTA, GA 30334-1300 
 
Stefan Ernst Ritter 
Attorney General's Office, State of Georgia  
40 CAPITOL SQ SW 
ATLANTA, GA 30334-1300 
 
Appeal Number:  13-14065-EE  
Case Style:  USA v. State of Georgia, et al 
District Court Docket No:  1:12-cv-02230-SCJ 
 
This Court requires all counsel to file documents electronically using the Electronic Case 
Files ("ECF") system, unless exempted for good cause.  

The enclosed order has been ENTERED.  
 
Sincerely, 
 
JOHN LEY, Clerk of Court 
 
Reply to: Lois Tunstall, EE 
Phone #: (404) 335-6224 
 

MOT-2 Notice of Court Action 
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III.  Enforcement Activity by the  
Attorney General in 2014 

 
 

C.  Other Enforcement Activity 
Memorialized in Letters 



State of Vermont 

  









State of Mississippi 

  
































































































































