APR 261974

Honorable A, F. Sumer
Attorney General

State of Mississippi
Jackson, Mississippi 39201

Dear Mr. Attorney General:

This is in reference to your resubmission, on
February 25, 1974, of House Bills 362 and 363 (1970
Session) pursuant to Section 5 of the Voting Rights
Act of 1965.

.1 have glven careful consideration to the
material submitted along with voluminous material in
our files compiled during and after the prior submis-
sion of these acts in 1970, and the comments of
interested parties. Our review discloses substantial
activity relating to these acts since the time they
were submitted previously.

As indicated in your resubmizsion, these acts
were submitted to the Attorney Gemeral, pursuant to
Section 5, on July 23, 1970, On September 21, 1970,
we sent a response to that submission. In that letter
you were advised that the problem involved was complex,
that the Department was still receiving and analyzing
informatien concerning the submission, that the infor-
mation was conflicting and that, under the circumstances,
the Attorney General was not prepared to make a deter=-
mination at the expiration of the 60 days allowed under
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Section 5. As a result of subsequent litigation, as
authorized by Section 5, however, the United States
District Court for the Southern District of Misniasippi
ruled in Evers v. State Bosrd of Eleeti n £ 18 1on

327 F. Supp. 640, the priey ] '
receivad the mqﬁired Seetion 3 mutiny and that tha
acts in guestion, therefore, remained umenforceable.

As alluded to in your resubmission, in an amicus
brief filed by this Department with the Supreme Court
during the State's appeal of the Evers case, the Depart-
ment took the position that since no objection had been
interposed to Acts 362 and 363 by the Attorney General
within the allowed 60-day period, Section 5 requirements
had been met. However, due to the failure of the State
to pursue its sppesl, the Supreme Court dismissed on
procedural grounds and the three-judge district court's
ruling was left undisturbed. Thus, it would seem that
the dispesition proposed in your suggestion that the
Attomey Gemeral simply reaffirm the actiom previously
taken is foreclosed by the court's determination in
Eyers.

We turn then to the merits of the submission.
We have reviewed all of the material available to the
Department at the time of the previous submission
along with other information developed during a subse-
quent investigzation and that coming to our attentiom
in comection with the instant submission. As was
indicated in the prior response, some of that information
consista of reported statements of proponents of the
measures and statements of purpese made with respect to
prior similar proposals te the effect that ome purpose
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of ‘the legiulatien i.s to deny independent black candi-

; sunity to run for and be alected to
office in the gmal alection with & plurality of the
votes cast.

Qur subsequent investigation and more recent
experience in commection with the kind of changes here
invelved show that irrespective of what might be estab-
lished as to the validity of the purpose of the aets,
the effect of their implementation likely will be to
minimize the opportunity of black voters to elect a
candidate of their choice for a substantial mmbex of
district snd county-wide offices. Our analysis shows
that the composite change to be occasioned by thease
acts would hava the practical effect of imposiug a
majority vote requirement on the genersl election
which heretofore has been subject only te & pluwality
requirement, The plurality in tuxrm, has sccounted for
the recent success of blacks who, for the most part,
have won as independents in general electioms. We
note that some 195 blacks ran as independeénts in the
1971 general elections alone. That the dilutive effect
on black voting strength would be substantial {s demon~
strated further by Census statistics which show that
some 10 of the 82 Mississippi counties have voting age
populations which avre 42%-~49% black and that 6 others
are 37% or more black,

As you know, since the time these acts previous-
1y were cmﬁmd the Attorney General has promulgated
procedural guidalim for the administration of Sectiom 5.
(Part 31, 28 C.F.R.) Those guidslines provide, among
other things, that:
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"iIf the Attorney CGeneral 1s satisfied
that the submitted change does not
have a racially discriminatory purpose
or effect, he will not object to the
change and will so notify the submit-
fing authority. If the Attomey
General determines that the submitted
change has a raclally discriminatory
purpose or effect, he will enter an
objection and will so notify the submit-
ting authority. If the evidence as to
the purpose or efféet of the change is
conflicting, and the Attormey General
is unable to resolve the conflict with-
in the 60-day period, he shall ., . .
enter an cbjection and so notify the
submitting authority."”

In Georgia v. United States, 411 U.8, 526, 336-339 (1973),
the Supreme Court specifically considered this provision
and held it to be a ''reasonable means of administering
his [the Attorney General's] §5 obligations.”

While we have reviewed and eonsidered all of the
material submitted by the State presently and previocusly,
in view of the above-mentioned indications of racial pur~
pose and effect we cannot comclude that the changes
involved in Acts 362 and 363 do not have s racially
discriminatory purpose and will not have a rvaclally
discriminatory effect within the meaning of Sectiom 5.
For that reasen, and consonant with the Section 5 guide-
lines, I must, on behalf of the Attorney General inter-
pose an cbjection to the implementation of these statutes.
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Of course, as provided by Section 5 of the
Voting Rights Act, you have the right to seek a
declaratory judgment from the District Court for
the District of Columbia that this plan neither
-has the purposa nor will have the effect of deny-
ing or abridging the right to vote om account of
race.

8incerely,

J, STARLEY POTTINGER
Assistant Attorney Gemeral
Civil Rights Division




