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State YourJ uf Election8 SEP 18 

State of New York 

99 Uarbin~tonAvenue 

Ubrny,  New York U2lO 


Thia i a  i n  rekurt.~,cuto the eublriraion of Chaptarr 
1007 through 1013 (amendment@ t o  Sectionr 13-102, 104, 106, 
108, 110, 112, and 114 ot the election l a w ) ,  rubmtttud to 
the Attorney General yurruant to Section 5 of the Voting 
Rights Act  of 1965, an mended, 42 U.S.C. 1973~. Your 
rubmiunion war racafvod on September 16, 1981. In accordance 
with your ruqueat rxpedited conaidoration har been given
thFo eubmioaion purrwnc to  Section 51.32 of t h e  Yxoceduree 
for the Adminiatration of Section 5 (46 Yed.  keg. 977). 

The Attorney General dota  not interpore any object ion& 
w 	 to t h e  changes o a t  forth i n  the amendment. to Sections 13-102 und 

104 of the election 2.u a. they perta in  to  Hew York, King&, 
and llro~lxCountier, hew York. However, we feel a reayonotbility 
to point  out tha t  Section 3 of the  Voclnp: Y i @ a t m  Act e r ~ ~ r o a a l y  
provider that the  f a i l u r e  of t h e  Attorney  General to  object  
Joea not  bur any rubaequrtnt j u d i c i a l  action to cnJoin the 
rntorcrr~vtr tof ouch chmngre. In addf tlot,, a8 authorired by 
Section 5 ,  the Attorney General rerervvr  tire rinht to rvexavline 
t h i c  rubmiorion i f  additional information that would othcrwiue 
require an objection come. to h i s  attesition during the reminder 
of the sixty-day period. 

k i t h  regard to the provir tono ot Section 13-112, ue 
note that Hichroud County i a  not a covered jurirdiction
with in  the aewntn~of Section 3 of the 1965 Act  und tl~erctore, 
the Attorney General will oak no detenrlnatlon with rr&urd 
ro Sectlo~13mL12. 



With respect t o  tho yroviotone of Sectionr 33-114 o f  
*3 	chm amendment. t o  the eIretioa law. L C  appuar. t h a t  t h l a  

Sect ion a r t 8  t h e  primary d a t a  t o r  alL electfoxlr no t  otherwioe 
rpcif ied i n  the other rev ia tonr  being rubmittrd. To date we 
have h e n  advised of only one e l e c t i o n  which would be fioverned 
by t h e  provlaiona of Sec t ion  13-214, namely, the election bf 
Democratic Party Comty Cm~pltt~~eprrronr in tirw York County, 
I t  i r  our underreanding t h a t  thu csndidatca for t h i a  o t t i c r  
had previously q u a l i f i e d  for office on the  bani8 o f  e l e c t i o n  
d i r t r i c t  liner which wre adopted i n  1981 u r  u rerult of cbe 
c o m c i l l u n i c  r e d i u t r l c t i ~ ,  Yven though these e l e c t i o n  
d i r t r i c t r  -re mubmitted f o r  y r 8 c l e a r m c e  under Section 5 on 
September 10, 1981, the C i t y  of hew York advired the Department
of J u a t i c e ,  on September 11, 1 9 b l ,  that  t h e  changes i n  election 
d i r t r i c t r  which were aubu i t t ed  for Section 5 proclmarance on 
Septesnber 10, 1981, would not be L r p l a e n t e d  f o r  the  September 
1981 e l e c t i o n e  and, b r e d  on t h e r e  reprerenta t ionm,  t h e r e  changer 
i n  e l e c t i o n  d i o t r i c t a  have not  been reviewed for Sec t ion  5 
y r e c l ~ a r a n c efor t h e  Septwuber 22, 19b1, e l e c t l o n .  In the 
abrence of ruch prec learance  and i n  accordance with  Sectiot t  
51.W(b) of tho Procedure8 f u r  the Adndn i8 t r a t l on  of Section 
3 (46  Fed. Reg. b 7 5 ) ,  tbu Attorney  General i r  m r b l e  t o  lppke 
a determinat ion on our mubmlmoion of' t h e  provioionr of 
Sec t ion  L3-114 a t  tI;t e  the .  

-. S b i l a r l y ,  i t  is our undoratanding that culdidateo 
& 	rlao q u a l i f i e d  for okfice for pooit iona *rich ura t h e  subject

of thu c h a n ~ e r  r a t  f o r t h  i n  Sect ion8 13-101i and 13-110 on 
the  bani, of e l e c t i o n  d i r t r i c t  l iner  which, for t h e  e u e  
reu8onr dercrfbed i n  the  preceding paragraph ,  bavr not received 
preclearmce urrdrr Sect ion  5 ut the Voting k i g h t a .  Thur, tn 
accordance w i t h  Section 3l.ZU(b) of the Yroccdurer f o r  t h e  
Admini8tratlon of Section 5 (4b Y d .  Heg, Y75) the At to rney  
Generul likewime i a  unable to Polre u dwtemina t ion  a t  t h f u  
ti- on our rubu i r r ion  of the  provi8ionr of Sect ion8 1 3 - 1 0 ~  
and l3-1I0 .  

Wirh regard to the y r o v i a l o r ~ sof t h u  r r~ rndmenteto  
Sactlorr 13-106 of u l e c t l o n  lawr, we note purticularly t h u t  
under Sect ion  5 of t h e  Votinm Hlnbtr A c t  t h e  uubmlttiny
muthority hae t h e  burden of proving t h a t  a oubmitted cirarrge
ha8 no diacrirrrinator purpose or u f t e c t .  SamD ~ ~ O C R ~ Y  
v. United S t a t e r ,  41I U.S, 556 (1973) ; aee a100 ect on 
51m39(e)of the Procedure8 t o r  the  Adminir t ra t ion  of S e c t i o n  
5 (46 Yed. Reg. 87U). Frm our review of the amendments to 
Seetfon 13-106, Jaich autlrorlre t h e  holding of .n d e c t i o n  
for  borough-wid* c o m c i l  contort .  on September 22,  1Y01, 
L t  4ppearr that two changer l o  vot ing  r d j u c t  to  tbr pre-
clearance provirionr of Section 5 have occurrod. Oae i r  t h e  



change i n  date  frar SeptsrrrLet 1.0, 1~82;the other i r  the 
bifurcation of councilpanlc electlonr which would rerult . 

frcla conducting the at-lark* conteat. reparate urd apart
froa t h e  d i r t r i c t  contertr. l n  th ia  regard, we note that 
the City of Hew York prereotly i r  in the  procerv of caatpleting 
8 vubmirrion of i t u  new councflmvnlc d i a t r i c t a  for review by
rhe Attorney Ceneral undur Secttoa 9. In the wantima, 
however, thore dirtrict l inro  are unoutorce&bleunder the  
V o t i w  N i g h t 8  A c t .  ke are d u o  ovwre of the l i t i g a t i o n  i n  
Herron V. Koch, wherein che three-judslr court enjoined the  
m n g  of- dirtrict  council electionr on September 22, 
19&L, abaont the required preclearance. 

Becauae of the c i r c u ~ t a n c e rwhich ourround the  city'a 
19bl primary election efrort, there rppearr to be a o i g n i ~ i c r n t  
urount of confuuion amow voter8 regi~rdingvGich electionr 
will be conducted on Sepsmbar 22, 1961. In tbia regard, we 
n o m  that tho cmcellatfon of thu councll election, including
tha borough-wide eeatr,  ha8 been well-publicized, that the 
holding of thore electlono rpa exyrersly exceptud fraa our 
preclearance l a r t  ueek of September 22, 19&41. a8 mpmcial 
primary date,  and that c i t y  ofrtciwlr huve previouoly r t u t e d  
chair intention not to a n d u c t  the at-large council ekectiona 
on September 22. 

Us have received a wmber of complatntr that  the 
addlcian uf t h e  at-large tirat. to the ballot at t h i s  l a t e  
datr  would have 8 derrhenta l  imyrct upon the minority vvte  
in the  areas covered by Section > of the Voting Kighto Act.  
Ue have been provided no i n f o m a t i o n  to demonatrate that 
zhia change w i l l  not have ruch an odvwroe impact on the 
ablltty of cne minority cmuunity to participate effectively
in the election of  tba at-large reato. Given the rhort t i m e  
renaining before the ~ ~ o c c ~ c - .are a o t i a t i e d  that  the 
aldltion of the borough-wide oeato w i i l  add r i g ~ ~ i t i c o n t l yto 
voter confuoion and that much contusion will advetrely affect 
the ainority votu. A c c ~ r d l n g l y ,bm are rrtreblu to conclude, 
am us murt under Section 5 ,  t h a t  u dutrimental trapuct rucb 
u &a8 been alleyed v i l l  not occur. 

In the name context, we  I~crver e c e i v e d  iafonurtiou rl ivt 
the variouo changer in the olatction ochodulcr which hwvo 
occurred to date have not been p u b l i c i o e d  tn the Syvniah 
h n g u ~ g @colpmunity to the  erne extent AD p u b 1 i c i c e d  i t8  other 
ca~lmmitLc8. Thur, the  addition of the ot-l.r&e reata  to the 
ballot a t  t h i a  la te  datr  may truw u uniquttly Jirparatu
Lprct upon Spaatah-rpeaking votera. 



In l i g h t  of rho conaiderationo dircuaaed above, 
thorefore, I cannot conclude, or I must under the  Voting 
Rightr Act,  chat t h e  oubuitcing authority ltar o a t i n t i e d  ttrr 
burden of dwonatratfng chat the addit ion of rhe at-lerge
councilwnic r e a t r  to  the Suyteuber 22, 1961, election would 
not huve a diocriminatory etfect on m1noril;y votcrro. tor 
that  raaron, I muat, on behalf of the Attorney General, 
object to,the change ambodlad in  the  amendment8 to Soctlon 
13-106 of the olrctton law. 

Of course, &a providea by Section 5 o f  the Voting 
Wight8 Act  you have the right to  oeek r daclarvtory judgment 
from thu United State8 Diatrict  Court for the Uimtrict of 
Columbia that  t h i n  change neither has the yuryore nor will 
have the effect of denying or ubridging the r ight  to vote on 
rccomt of race, color or mesberrhip in a language minority 
group. In uddition, the Procedure8 f o r  the Advinirtretion 
of Sect ion  5 (Section 51.44, 46 Fed. Beg. 678) p m i t  you t o  
requoat the  Artornay Cenorul to reconalder the obJection. 
Nowever, until the objectfon l a  wltttdrawn or a judgment from 
the  D i r t r i c t  of Colmbio Court i r  obtained, the effect o t  
t h o  obfect ion by t h e  Attorney Getnorat f a  t o  oak  the change
-bodied in Section 13-106 legally unantorcerble. 

,?-! 
-..# To enable thir Depvrtmnt to meet i t o  reopunrilrllfty 

to enforce tbe Voting Rightr  A c t ,  please intorn u8 of the 
coture of action dew York plena to  take with re rpect  &o cbtr 
matter. If you hava an qurtion8 concerning thlr  letter,
please f e d  free to oalI Carl U. Cabel  (202-72+-7449). 
Director of the  Section 3 Unft o t  the Votiny Sec t ion .  

Uw. Ilrculford ~ayrrold8 
kri8turrt  Attorney General 

C i v i l  Blyhtr Liviaion 


