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T e r r e l l  L. Glenn, Esq. 
McNair , Glenn, Konduros, Corley, 

S i n g l e t a r y ,  P o r t e r  & Dibble 
P. 0. Box 11390 
Columbia, South C a r o l i n a  29211 

Dear M r .  Glenn: 

This  r e f e r s  to  Sena te  B i l l  No.  1093, R626 (1984), which ' 

e s t a b l i s h e s  a new s e n a t e  reapport ionment  p lan  f o r  t h e  S t a t e  o f  
s o u t h  C a r o l i n a  and a proposed schedu le  f o r  implementing t h e  
plan i n  s p e c i a l  e l e c t i o n s  t h i s  year .  These vo t ing  changes have 
been submitted t o  t h e  At torney  General  pu r suan t  to S e c t i o n  5 
of t h e  Voting R igh t s  A c t  o f  1965, as amended, 42  U.S.C.' 1973c. 
W e  r ece ived  your  submission on August 9 ,  1984, and,  i n  accor-
dance with your r e q u e s t ,  w e  have conducted the S e c t i o n  5 
review o f  t h e  vo t ing  changes on an  exped i t ed  b a s i s  pursuant  
t o  t h e  Procedures f o r  t h e  Admin i s t r a t i on  o f  Sec t ion  5 ( 28 C.F.R. 
51.32). 

The Attorney General  does  n o t  i n t e r p o s e  any o b j e c t i o n  
t o  t h e  vo t ing  changes t o  be occas ioned  by t h e  s e n a t e  reappor-  
t ionment  p l an  embodied i n  Sena te  B i l l  No.  1093. However, w e  
f e e l  a r e s p o n s i b i l i t y  t o  p o i n t  o u t  t h a t  S e c t i o n  5 of t h e  Voting 
R igh t s  Act e x p r e s s l y  p rov ides  t h a t  t h e  f a i l u r e  of t h e  At torney 
General  t o  o b j e c t  does  n o t  b a r  any subsequent  j u d i c i a l  a c t i o n  
t o  e n j o i n  t h e  enforcement of such change. I n  a d d i t i o n ,  a s  
au tho r i zed  by Sec t ion  5,  t h e  At torney  General  r e s e r v e s  t h e  
r i g h t  t o  reexamine t h i s  submission i f  a d d i t i o n a l  in format ion  
t h a t  would o the rwi se  r e q u i r e  an  o b j e c t i o n  comes to  h i s  a t t e n t i o n  
du r ing  t h e  remainder of t h e  s ixty-day review per iod.  See a l s o  
28 C.F.R. 51.42 and 51.48. 



Although it  appears t h a t  t h e  reapportionment plan 
embodied i n  Senate  B i l l  No. 1093 w i l l  a f ford  t o  black 
c i t i z e n s  a f a i r  opportuni ty t o  p a r t i c i p a t e  i n  t h e  p o l i t i c a l  
process and e l e c t  candida tes  of t h e i r  choice t o  o f f i c e ,  we 
a r e  concerned whether t h a t ' p o t e n t i a l  w i l l  become r e a l i t y  i n  
l i g h t  of t h e  1984 e l e c t i o n  schedule which a l s o  i s  contained 
i n  t h e  b i l l .  The boundaries of the  new d i s t r i c t s  have received 
Sect  ion 5 preclearance only  today, and prospect ive  candidates  
must q u a l i f y  no l a t e r  than U : 0 0  noon on August 15; a per iod 
of only t h r e e  weeks has been allowed f o r  campaigning before  
t h e  f i r s t  primary e l e c t i o n .  The b i l l  enact ing t h e . r e v i s e d  

l an  was passed by t h e  General Assembly only t h i s  week and 
f i t t l e  has  been done t o  inform vo te r s  of t h e  new d i s t r i c t  
boundaries. I n  f a c t ,  o u r  a n a l y s i s  of a map contained i n  a 
news a r t i c l e ,  which you represented t o  be t h e  S t a t e ' s  e f f o r t  
t o  inform vo te r s  with regard t o  t h e  reapportionment p lan  
embodied i n  Senate B i l l  No. 1093, r evea l s  t h a t  t h e  p r i n t e d  
d i s t r i c t  boundaries d i f f e r  s i g n i f i c a n t l y  from t h e  boundaries 
contained i n  Senate B i l l  No. 1093. You have informed us  t h a t  
o t h e r  newspapers have p r i n t e d  t h e  c o r r e c t  map, b u t  t h e  
p o t e n t i a l  f o r  vo te r  confusion c l e a r l y  remains. 

I n  Busbee v. Smith, 549 F. Supp. 494, 518-526 (1982), 
a f f ' d ,  5 1  U.S.L.W. Jan,  24, 1983). the D i s t r i c t~T(U.S.
Court f o r  t h e  D i s t r i c t  of  Columbia addressed t h e  Sect ion  5 
mer i t s  of a similar e l e c t i o n  schedule. The c o u r t ' s  a n a l y s i s  
is r e l evan t  h e r e  ( id .-a t  521): 

The reapportionment plan s i g n i f i c a n t l y  
a l t e r e d  t h e  conf igura t ion  and r a c i a l  
composition of  t h e  ... D i s t r i c t s ,  [ a t  ' 

i s sue ]  and n e i t h e r  vo te r s  nor p o t e n t i a l  
candidates  knew where t h e  l i n e s  would 
f a l l  u n t i l  t h e  s t a t e  secured s e c t i o n  5 
approval on August 24. Under the  s t a t e ' s  
schedule,  t h e  primary - arguably t h e  most 
important e l e c i i o n  . . &.-united S t a t e s  v. 
C lass i c ,  313 U.S.299, 3 m 1 &  ... 1941 
-sing t h e  p r a c t i c a l  imporraAce o: 
dr imaries)-- was- t o  be he ld  only t h r e e  
Leeks later. This schedule not- only would 
have prevented p o t e n t i a l  candidates  from 
mounting e f f e c t i v e  campaigns, but  more 
important,  would have f r u s t r a t e d  v o t e r s '  
a t tempts  t o  prepare  themselves t o  make a 
reasoned choice among t h e  candidates. 
We concluded, the re f  o re ,  t h a t  Georgia 's  
defense of i t s  proposed schedule f e l l  f a r  
short of meeting t h e  state's s t a t u t o r y  
burden of proof.  



Since the  modif icat ions t o  t h e  boundaries of t h e  reapportion- 
ment plan embodied i n  Act 257--the State's o r i g i n a l  plan--were 
undertaken t o  enhance b lack  v o t i n ~  s t r e n g t h ,  t h e  t runcated 
schedule is l i k e l y  t o  have a p a r t i c u l a r l y  d i s p a r a t e  impact 

d
upon black voters .  

We recognize,  of course ,  t h a t  t h e  proposed e l e c t i o n  
schedule adopted by t h e  General Assembly i s  t h e  same schedule 
adopted by t h e  D i s t r i c t  Court f o r  t h e  D i s t r i c t  of  South 
Carolina f o r  implementation of t h e  reapportionment plan 
approved i n  Graham v. Daniel ,  Civ. No. 3:84-1430-15. However, 
the  Graham decis ion  was s p e c i f i c  i n  al lowing t h e  General 
~sse-o enact a new reapportionment p lan ,  and we do no t  
understand t h e  o r d e r  as precluding t h e  S t a t e  from adopting an 
e l e c t  ion schedule which w i l l  a l low f o r  implementation of  
any such new plan i n  a r a c i a l l y  f a i r  manner. 

We have considered a l s o  your argument t h a t  t h e  proposed 
schedule ( p a r t i c u l a r l y  t h e  seven weeks between t h e  runoff and 
t h e  general  e l e c t i o n )  i s  necessary t o  comply wi th  f e d e r a l  
s t a t u t e s  designed t o  p r o t e c t  t h e  vot ing  r i g h t s  of c i v i l i a n  
and m i l i t a r y  c i t i z e n s  overseas.  The argument i s  unpersuasive a 

f o r  seve ra l  reasons. The f e d e r a l  s t a t u t e s  a t  i s s u e  ( t h e  
Overseas C i t i zens  Voting Rights A c t ,  42 U.S.C. 1973dd e t  seq.
and t h e  Federal  Voting Ass is tance  Act ,  42 U.S.C. 1 9 7 3 ~ 3 ,  
r equ i re  only t h a t  s t a t e s  permit overseas  c i v i l i a n  and m i l i t a r y  
personnel t o  vo te  by absentee  b a l l o t  f o r  f e d e r a l  o f f i c e s ,  and 
thus the  mandatory provis ions  o f  t h e s e  s t a t u t e s  do not  apply 
t o  s t a t e  sena te  e l e c t i o n s .  While e f f o r t s  by s t a t e s  t o  allow 
c i t i z e n s  overseas  t o  vote  i n  s t a t e  and l o c a l  e l e c t i o n s  a r e  
encouraged and a r e  commendable, we n o t e  t h a t  t h e  S t a t e  of South 
Carolina has made no apparent  e f f o r t  t o  adopt a schedule 
which would al low such c i t i z e n s  t o  v o t e  i n  t h e  primary and 
runoff e l e c t i o n s  f o r  p o s i t i o n s  i n  t h e  s t a t e  senate .  Addit ional ly ,
the  S t a t e  i s  no t  precluded from adopting a schedule which 
would allow overseas  c i t i z e n s  t o  vo te  i n  a l l  e l ec t ions .  
While such a schedule would lengthen t h e  e l e c t i o n  process ,  
t h e  longer time per iod  may be  necessary t o  a l low a l l  c i t i z e n s  
a fa ir  t p p a r t ' i n f t ~ta p a r t i c i p a t e  effectively i n  tho  electoral 
process . 

For t h e  above reasons,  1 cannot conclude t h a t  t h e  
S t a t e  has s a t i s f i e d  i t s  burden of  demonstrating t h a t  t h e  
proposed e l e c t i o n  schedule is e n t i t l e d  t o  Sect ion  5 
preclearance and accordingly ,  I must on behalf  of  t h e  
Attorney General ,  i n t e r p o s e  a  Sec t ion  5 o b j e c t i o n  t o  the  



proposed schedule f o r  implementing t h e  reapportionment plan
embbdied i n  Senate B i l l  No. 1093. 

Although I am compelled t o  en te r  t h i s  ob jec t ion ,  w e  
are w i l l i n g  t o  a s s i s t  t h e  s t a t e  i n  i t s  e f f o r t s  t o  devise  an 
a l t e r n a t e  schedule which meets t h e  requirements of f e d e r a l  
law. Of course,  i t  remains the  r e s p o n s i b i l i t y  of t h e  S t a t e  
t o  devise  t h e  schedule,  but you should note  t h a t  t h e  schedule 
approved by t h e  cour t  in  Busbee provided t h a t  t h e  f i r s t  
primary would be held on t h e t e  of t h e  general  e l e c t i o n  and 
t h e  e n t i r e  e l e c t i o n  process was completed i n  t h e  same ca lendar  
year.  We a l s o  have continued t o  evaluate  schedule op t ions  
which would allow t h e  genera l  e l e c t i o n  f o r  p o s i t i o n s  i n  t h e  
s e n a t e  t o  be conducted on November 6. I n  t h a t  regard you 
might consider a schedule whereby candidates  would q u a l i f y  
during t h e  per iod from August 14 through August 28; t h e  f i r s t  
primary would be conducted on October 9;  and t h e  second 
primary would be conducted on October 16. W e  o f f e r  t h i s  
schedule only a s  a suggest ion and w e  remain. w i l l i n g  t o  cons tder  
a l t e r n a t i v e  schedules. I n  our view, t h e  important t ime 
per iod  is t h a t  p r i o r  t o  t h e  f i r s t  primary and w e  b e l i e v e  t h a t  
approximately s i x t y  days i s  t h e  t h e  minimum t i m e  necessary 
f o r  a r a c i a l l y  f a i r  primary e lec t ion .  Options a l s o  a r e  
a v a i l a b l e  f o r  p r o t e c t i n g  t h e  vot ing  r i g h t s  of overeeas c i t i z e n s  
(such as  delaying c e r t i f i c a t i o n  of f i n a l  e l e c t  ion r e s u l t s  s o  
a s  t o  provide an extended t ime f o r  r e c e i p t  of absentee b a l l o t s )  
and we a r e  a v a i l a b l e  t o  d i scuss  such options i f  you des i re .  

Of course,  a s  provided by Sect ion 5 of t h e  Voting Rights  
Act ,  you have t h e  r i g h t  t o  seek a dec lara tory  judgment from t h e  
United S t a t e s  D i s t r i c t  Court f o r  t h e  D i s t r i c t  of Columbia t h a t  
t h e  e l e c t  ion schedule as proposed haa n e i t h e r  t h e  purpose 
nor  w i l l  have t h e  e f f e c t  of denying o r  abridging t h e  r i g h t  t o  
v o t e  on account of r a c e  o r  co lor .  I n  add i t ion ,  Sec t ion  51.44 
of t h e  guide l ines  p e m i t s  you t o  reques t  t h a t  t h e  Attorney 
General recons i d e r  t h e  objec t ion .  However, u n t i l  t h e  o b j e c t i o n  
is withdrawn o r  a judgment from t h e  D i s t r i c t  of Columbia Court 
i s  obta ined ,  t h e  e f f e c t  of t h e  ob jec t ion  by t h e  Attorney 
Generai  i s  t o  make t h e  e i e c t i o n  schedule i e g a i l y  unenforceabie.  
2 8  C.F.R. 51.9. 



To enable this Department t o  meet i ts  responsibility to  
enforce the Voting Rights Act, please inform us of the course 
of action the State of South Carolina plans to take with respect 
to this matter. I f  you haved'any questions, f e e l  free to c a l l  
Paul F .  Hancock (202-724-3095) .  

Sincerely ,I-y

1 1 ' / L L b
Wm. Bradford Reynolds 


Assistant ~ t t o r n e y  General 

Civi l  Rights Division 



