
U S .  Department otJustice 

Civil Rights Division 

J u n e  2 8 ,  1 9 8 5  

C. H a v i r d  J o n e s ,  J r . ,  Esq. 
Assistact A t t o r n e y  G e n e r a l  
P .  0. Box 1 1 5 4 9  
C o l u m b i a ,  S o u t h  C a r o l i n a  29202  

Dear M r .  Jones:  

T h i s  r e f e r s  t o  the p r o c e d u r e s  f o r  c o n d u c t i n g  t h e  
March 1 9 8 3  s p e c i a l  e l e c t i o n  f o r  s c h o o l  d i s t r i c t  t r u s t e e s  f o r  
S c h o o l  D i s t r i c t s  1 a n d  2 i n  Hampton C o u n t y ,  S o u t h  C a r o l i n a ,  
s u b m i t t e d  to  t h e  A t t o r n e y  G e n e r a l  p a r s u a n t  to  S e c t i o n  5 o f  
t h e  V o t i ~ gR i g h t s  A c t  o f  1 9 6 5 ,  a s  amended,  4 2  U.S.C. 1 9 7 3 c .  
We r e c e i v e d  year s u b m i s s i o n  o n  A p r i l  29 ,  1 9 8 5 .  

W e  h a v e  c o n s i d e r e d  c a r e f u l l y  a l l  of t h e  i n f o r m a t i o n  
p o v i d e d  w i t h  y o J r  s u b m i s s i o n  'as w e l l  a s  t h a t  f r o m  o t h e r  
i n t e r e s t e d  p a r t i e s .  In making  o u r  d e t e r m i n a t i o n  i t  w i l l  
be h e l p f u l  t o  r e c o u n t  b r i e f l y  t h e  h i s t o r y  o f  t h e  c h a n g e s  now 
before as. 


O n  A p r i l  9 ,  1 9 8 2 ,  S o i l t h  C a r o l i n a  e n a c t e d  A c t  No. 549 
wh ich a b o l i s h e d  t h e  t h e n - e x i s t i n g  c o u n t y  b o a r d  of e d u c a t i o n  
a n d  p r o v i d e d  f o r  t h e  e l e c t i o n  o f  t h e  two l o c a l  b o a r d s  o f  
t r a s t e e s .  T h a t  l e g i s l a t i o n  a l s o  p r o v i d e d  for t h e  i n i t i a l  
e l e c t i o c  to those  board o f  t r u s t e e  p o s i t i o n s  ( t h e r e t o f o r e  
a p p o i n t i v e  o f f  ices)  i n  November 1 9 8 2  w i t h  a c a n d i d a t e  q u a l i f y i n g  
p e r i o d  t o  ran f r o m  A a g u s t  1 6  t o  A u g u s t  31 o f  t h a t  year. 
However ,  on August 2 3 ,  1982,  t h e  A t t o r n e y  General i n t e r p o s e d  
a t i m e l y  o b j e c t i o n  t o  the i m p l e m e n t a t i o n  of A c t  NO. 5 4 9 ,  
thereby c o n t i n u i n g  the u n e n f o r c e a b i l i t y  of t h a t  statute under 
t h e  p r o v i s i o n s  of  t h e  V o t i n g  R i g h t s  A c t .  See t h e  P r o c e d u e s  for 
t h e  A d m i n i s t r a t i o n  of S e c t i o n  5 ( 2 8  C.F.R. 5 1 . 1 ) ;  Busbee  v.  
S m i t h ,  No. 82-0665  (D. D.C. May 2 4 ,  1982); Connor  v .  Waller, 
4 2 1  U.S. 656  ( 1 9 7 5 ) .  A c c o r d i n g l y ,  n o  e l e c t i o n  for t h o s e  p o s i -  
t ions was h e l d  i n  November 1982, 

S u b s e q u e n t l y ,  o n  November 1 9 ,  1 9 8 2 ,  t h e  A t t o r n e y  G e n e r a l ' s  
o b j e c t i o n  was w i t h d r a w n ,  t h e r e b y  r e m o v i n g  t h e  l e g a l  b a r  to  the 
i m p l e m e n t a t i o n  of A c t  No. 549.  As a r e s u l t ,  the s t a t e  a u t h o r i z e d  
a n d  the c o i t n t y  c a l l e d  a special e l e c t i o n  f o r  t h e  b o a r d  of t r u s t e e  



p o s i t i o n s  t o  be h s l d  o n  Yarch 15, 1 3 5 3 .  The ceuqty d i d  net, 
howrevor, p r o v i d e  f o r  a  neur c a n d i d a t e  q u a l i f y i n g  p e r i o d  b u t ,  
r a t h e r ,  adopted (hut d i d  not  reopen) for the n e w l y  c a l l e d  
e l e c t i o n  t h e  q u a l i f y i n g  p e r i o d  p r e v i o u s l y  h e l d  as a p a r t  o f  
t h e  Xovember 1 9 8 2  e l e c t i o n  s c h e d u l e ,  n a n e l y ,  A u g u s t  16  t h r o u g h  
A u g u s t  3 1 ,  1 9 8 2 .  The new e l e c t i o n  d a t e  a n d  t h e  a d o p t i o n  of 
t h e  previously held q u a l i f y i n g  p e r i o d  a s  a p a r t  of t h a t  
e l e c t i o n  s c h e d u l e  e s s e n t i a l l y  a r e  t h e  c h a n g e s  now b e f o r e  u s  
fo r  our rev iew.  See NAACP v: Hampton c o u n t y  E l e c t i o n  Commis- 
-s i o n ,  5 3  1J.S.L.W. 4 2 0 7  (U.S. Feb.  27 ,  1 9 8 5 ) .  

A t  t h e  o u t s e t ,  w e  n o t e  t h a t  e v e n  t h o u g h  t h e  r e q u i r e d  
S e c t i o n  5 re clearance had n o t  been o S t a i n e d  a n d  t h a t  t h e r e  
was s u 5 s t a n t i a l  o p p o s i t i o n  f rom members of t h e  m i n o r i t y  
ccm.nuni ty  t o  t h e  voting c h a n g e s  e ~ b o d i e r l  i n  A c t  No. 549 ,  t h e  
c o u n t y  n e v e r t h e l e s s  b e g a n  i m p l e m e n t a t i o n  o f  t h a t  a c t ' s  p r o -
v i s i o n s ,  i . e . ,  t h e  q u a l i f y i n g  p e r i o d ,  p r i o r  t o  Section 5 
p r s c l e a r a n c e .  The v o t i n 5  R i g h t s  A c t  m a k e s  i t  c l ea r  t h a t  
u n p r e c l ~ a r e j  c h a n g e s  are l e g a l l y  u n e n f o r c e a b l e  u n t i l  and 
u n l e s s  the A t t o r n e y  G e n e r a l  of t h e  U n i t e d  S t a t e s  or t h e  
!United 5 t a t e s  D i s t r i c t  C o u r t  for t h e  D i s t r i c t  o f  Columbia  
says o t h e r w i s e .  B u s b e e  v .  S m i t h ,  s u p r a ,  s l i p  o p .  a t  3.  By 
rsquirinq c a n d i d a t e s  t o  f i l e  f o r  t h e  h o a r d  o f  t r u s t e e  e l e c t i o n s  
when t h e  changes p e r n i t t i n g  t h o s e  e l e c t i o n s  had n o t  met the 
p r e c l e a r a n c e  r e q u i r e m e n t s  o f  t h e  V o t i n g  R i g h t s  A c t ,  t h e  
c o u n t y  was r e q u i r i n g  c a n d i d a t e s  t o  m a k e  c h o i c e s  a n d  cornnit-  
q e n t s ,  a ~ dp o s s i b l y  t o  expend c o n s i d e r a b l e  t i m e ,  e n e r g y ,  a n d  
aan2y carnpai t2ningt  i n  d i s t r i c t s  w h i c h  may n e v e r  h a v e  g a i n e d  
a p 2 r o v a l .  S e e  S t a t e  o f  S o u t h  C a r o l i n a  v .  U n i t e d  S t a t e s  a n d  
NAACP, 585  e .  Supp.  418 (D. D.C. 1984). I n  f a c t ,  as n o t e d  
a b o v e ,  a n  o b j e c t i o n  t o  t h e  i m p l e m e n t a t i o n  of t h a t  e l e c t i o n  
s y s t e n  a c t u a l l y  was i n t e r p o s e d  f o r  a  time. 

I n  t h i s  r e g a r d ,  we n o t e  t h a t  a t  l e a s t  t h r e e  e x p e r i e n c e d  
S l a c 2  s c h o o l  b o a r d  members d e c l i n e d  t o  l e n d  c r e d i b i l i t y  t o  
the i l l e g a l  i m p l e m e n t a t i o n  o f  t h o s e  c h a n g e s  by  n o t  q u a l i f y i n g  
to rtJn for e l e c t i o n  u n d e r  t h e  u n p r e c l e a r e d  p l a n .  Yet, o n c e  
t h e  n e w l y  c r e a t e d  e l e c t i v e  p o s i t i o n s  i n  t h e  i n d e p e n d e n t  
s c h o o l  d i s t r i c t s  had r e c e i v e d  S e c t i o n  5 p r e c l e a r a n c e ,  t h o s e  
c a n d i d a t e s ,  a n d  c o n c e i v e a b l y  o t h e r s ,  were p r e c l u d e d  from 
q u a l i f y i n g  a s  c a n d i d a t e s  f o r  t h e  new e l e c t i o n s  by v i r t u e  o f  
t h e  c o u n t y ' s  d e c i s i o n  to  a d o p t  w i t h o u t  r e o p e n i n g  t h e  A u g u s t  16-
31, 1952, q u a l i f y i n g  p e r i o d  f o r  t h e  l a t e r  a n n o u n c e d  March 15 ,  
1983,  e lec t ion .  



3 u r  a n a l y s i s  shows t h a t  t h i s  r e s t r i c t i o n  on candidacies  
f o r  the  Yarch 1 5 ,  1 9 8 3 ,  e l e c t i o n  adversely a f fec ted  the oppor- 
t u n i t y  of black vo te r s  t o  e l e c t  candida tes  of t h e i r  choice.  
For example, e l e c t i o n  r e s u l t s  frorn o t h e r  school board e l e c t i o n s  
i n  the county reveal  t h a t  a t  l e a s t  some of those whose candi- 
d a c y  was r e j e c t e d  by t h e  county enjoyed s u b s t a n t i a l  support 
arn3nq vo te r s  i n  the black co~nrnunity. Yet, t h e  county h a s  pro-
vided no compelling j u s t i f i c a t i o n  f o r  f a i l i n g  to  provide wi th in  
reasonable  proximity of the  e l e c t i o n  a candidate  qual i fying 
pried w3ich w o u l d  allow the  s p e c i a l  e l e c t i o n  b a l l o t  to  r e f l e c t  
t h e  i n t e r v e n i n l ~  changes i n  p o l i t i c a l  circumstances between 
?uqust 1 9 8 2  a n d  February 1 9 5 3 .  

'Jq3er Sec t ion  5 of the  Votin.2 Rights Act, the submitt ing 
q l ~ t l 1 3 r i t yh a s  t h e  S u r d e ~of showing t h a t  a submitted change 
!la-, n 3  Aisc r in ina to ry  purpose o r  e f f e c t .  See Georgia v .  United 
S t a t e s ,  411 U . S .  525  (1973) ;  see a l s o  28  C.F.R.  51.39(e). Under 
the  c i r c u ~ s t a n c e s  involved here ,  I am unable t o  conclu3e, as  
I a l l s t  under the  Votinq S igh t s  4ct, t h a t  the  qual i fying period 
a 3 o p t ~ f lf a r  the March 1 5 ,  1983, s p e c i a l  e l e c t i o n  had no d i s c r i -  
;;7iqat Q r v  e f f e c t  upon the Slack vo te r s  of Rampton County. There-
f o r e ,  o; b e h a l f  o f  t h z  Attorney General ,  I m u s t  ob jec t  t o  the  
h o l d i n g  o f  t \ e  s p e c i a l  e l e c t i o n  under those condi t ions.  

? f  cours? ,  a s  provided by Sect ion 5 of the  Voting 
Y i j 5 t s  A c t ,  y3u ?iave t h ?  r i g h t  t o  seek a dec la ra to ry  judgment 
froq t'12 ' J n i t 2 . 1  S t a t e s  D i s t r i c t  Court f o r  the D i s t r i c t  of 
"lumbia t h a t  these  changes have ne i the r  the  purpose nor w i l l  
have t h s  e f f e c t  of denying o r  abridging the r i g h t  t o  vote on 
account of race  o r  co lo r .  Tn  a d d i t i o n ,  Sect ion 51.44 of t h e  
fjclidelines perlnits you t o  reques t  t h a t  the  Attorney General 
recons ider  the  objec t ion .  However, u n t i l  t h e  object ion i s  
witht-3radn o r  a judgment from the D i s t r i c t  of Columbia court  
is  obta ined ,  the  e f f e c t  of the  ob jec t ion  S y  t he  Attorney 
General is t o  ren.ler the March 15, 1983,  spec ia l  e l e c t i o n  of 
board of educat ion t r u s t e e s  i n  Hampton County School D i s t r i c t s  1 
an3 2 of no leqal e f f e c t .  2 5  C.F.R. 51.9. 

f 



To enable this Department t o  meet its responsibility 
to enforce t h e  V o t i n . 3  q i g h t s  Act, please inform u s  of t h e  
course  of a c t i o n  Hampton County  plans to t a k e  with r e spec t  t o  
t h e s e  matters. If you have any q u e s t i o n s ,  feel f r e e  t o  c a l l  
S a n d r a  S .  Coleman ( 2 0 2 - 7 2 4 - 6 7 1 8 ) ,  Director of t h e  Sect ion 5 
U n i t  of t h e  V o t i n g  Sec t ion .  

S i n c e r e l y ,  

A s s i s t a n t  ~ t t o r n e ~ - G e n e r a l  
Civil Rights Division 



