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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Altorney Genera! ‘ Washingron, D.C. 20530

NOV 5 1350

Mr. Tom Harrison

Special Assistant for Elections
Elections Division

P. O. Box 12060 ’
Austin, Texas 12060 ’

Dear Mr. Harrison:

This refers to Chapter 632, S.B. No. 1379 (1989), which
provides for the creation of fifteen additional judicial
districts and the implementation schedule for the State of Texas,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We
received your submission on October 2, 1990.

We have given careful consideration to the information in
your submission, including all information contained in your
earlier submission of Chapter 632, which was withdrawn by the
state pending a decision by the court en banc in League of United
Latin American Citizens v. Clements, No. 90-8014 (5th Cir.

Sept. 28, 1990) and we have considered the information in that
opinion, as well as prior court opinions in that case. In
addition, we have considered information from the Census, along
with comments and information from other sources.

The changes consist of the establishment of fifteen
additional district court judgeships, denominated as separate
Judicial Districts. Each judgeship is elected at large in the
area of the court’s jurisdiction, which consists of one or more
counties. Each judgeship is subject to the general requirement
in Texas law that nomination for such position requires the
obtaining of a majority of the vote in a political primary.
Thirteen of these judgeships will have the same geographic
jurisdiction as previously existing judgeships. In these cases,
the election of judgeships by Judicial District operates as a
numbered post requirement, eliminating any possibility of
effective single-shot voting.
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Oour review of the history of the numbered post feature in

. Texas elections indicates that its adoption and continued

maintenance over the years appears calculated to p’a-= an

"additional ‘limitation on the ability of minority voters to
part1c1pate equally in the political process and elect candidates
of their choice. 1In that regard, we note that it is commonly
understocd that numbered posts along with other features such as
the use of a majority-vote requirement in the context of an at-
large election system, have had a discriminatory impact on racial
and ethnic minorities in those areas where minorities are a
significant percentage of the population. Numerous federal court
decisions have chronicled instances where these features. have
been adopted in Texas for clearly discriminatory motives, and
where their use has produced the intended discriminatory effects.
In addition, review of our records shows that the Attorney
General has had to interpose objection under Section 5 on forty-
one occasions to the adoption of numbered posts and on twenty-six
occasions to the adoption of a majority-vote requirement by
various Texas jurisdictions.

A review of more recent materials shows that it is commonly
understood among Texas legislators that the discriminatory ‘impact
of these features is present in the election of judges. 1Indeed,
the legislative session which produced Chapter 632 (1989)
included an address by the Chief Justice of the Texas Supreme
Court and legislative committee discussions in which the
discriminatory impact of these features was acknowledged. It
appears that the proposed method of electing the judicial
positions presently before us, which incorporates the very
features understocod to be discriminatory, took the form it did
primarily because of the inability of legislators to reach a
consensus regarding an alternative method of selecting judges
that would be fair to racial and ethnic minorities.

Accordingly, with regard to the additional judgeships in
Dallas, Lubbock, and Tarrant Counties in particular, the evidence
clearly indicates that the at-large method of election, even
considered in isolation from the numbered post and majority-vote
features, produces a discriminatory result proscribed under
Section 2 of the Voting Rights Act, 42 U.S.C. 1973c.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United States, 411 U.S. 526 (1973); see also the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In addition, our guidelines provide that a submitted change may
not be precleared if its implementation would lead to a clear
violation of Section 2 of the Act. See 28 C.F.R. 51.55. Because
we cannot conclude, as we must under the Voting Rights Act, that
your burden has been sustained in this instance, and because ocur
view is that use of the at-large election sytem with numbered
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posts and majority vote results in a clear violation of

Section 2, I must, on behalf of the Attorney General, 1nterpose

an obhjection to *hé voting changes cccasicned by Chapter 632,

S.B. No. 1379 (1989) and the implementation schedule for those
districts.

In reaching this decision, we are not unmindful of the

recent decision of the Fifth Circuit Court of Appeals in League
United Latin Americ citi v. Clements, No. 90-8014

(Sept. 28, 1990) (”LULAC”) (en_banc) which held that the
Section 2 results standard is not applicable to judicial
elections. The LULAC court, however, expressly recognized that
#Section 5 of the Act applies to state judicial elections” (Slip.
op. at 20) and until thi's matter is clarified further by the
courts we see no basis for altering our Section 5 procedural
requirements insofar as they relate to Section 2.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed changes have neither
the purpose nor will have the effect of denying or abrldglng the
right to vote on acccunt of race, color, or membership in a
language minority group. In addition, you may request that the
Attorney General reconsider the objection. However, until the
objection is withdrawn or a judgment from the District of
Columbia Court is obtained, the changes to which we have objected
continue to be legally unenforceable and should not be
implemented in the November 6, 1990, election. (Clark v. Roemer,
No. A-327 (U.S. Nov. 2, 1990) (copy attached). See also
28 C.F.R. 51.10 and 51.45.

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the State of
Texas plans to take concerning this matter. If you have any
questions, you should call George Schneider (202-514-8696),
Attorney in the Voting Section.

As g nt Attorney General
vil Rights Division
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Dear Mr. Harrison:

This refers to our letter of November 5, 1990, in which the
Attorney General interposed an objection under Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973¢c, to
Chapter 632, S.B. No. 1379 (1989), which provides for the
creation of fifteen additional elected judgeships and the
implementation schedule for the State of Texas. Since that time
it has come to our attention that our determination in that
regard may need clarification so that state authorities will have
a clearer basis upon which to conform their actions to the
requirements of Section 5.

As you know, Chapter 632 created or authorized the creation
of fifteen judgeships in ten of the distinct geographical
districts used for the election of judges in Texas. The Attorney
General’s determination was made with respect to the statute as a
whole but focused on certain elements of the electoral scheme
which raised the concerns which led to our interposing the
objection. Of course, our findings with respect to the purpose
and effect of a particular voting feature well may vary depending
on the demographic and historical context in which the features’s
implementation relative to given positions must be viewed. Thus,
our consideration of each of the new judgeships contained in
Chapter 632 in the light of these factors and in the context of
existing racially polarized voting, along with the use of
designated post and majority vote features, led us to conclude
that the state had not met its burden under Section 5 of showing
the absence of a discriminatory purpose with regard to a number
of the new judgeships involved, namely, those in Dallas, Lubbock,
Tarrant, and Victoria counties (i.e., Judicial Districts 363-364,
and 371-377). In addition, we concluded that, even aside from



the designated post and majority-vote features, the at-large
election method for the additional judgeships in Dallas, Lubbock,
and Tarrant Counties, produced discriminatory results proscribed
by Section 2 of the Voting Rights Act, 42 U.S.C. 1973¢, and our
earlier letter expressly noted that these judgeships were not
entitled to preclearance for this additional reason.

Consequently, while our letter does say, in broad terms,
that the Attorney General’s objection was interposed to ”the
voting changes occasioned by Chapter 632,7 the concerns that led
to our objection involved only the additional judgeships noted
above. Of course, it is within the province of state authorities
to decide whether, under state law, the other provisions of
Chapter 632 may be enforced in view of the Attorney General’s
decision, but we wish to make clear our view that there is no
Section 5 bar to enforcement of the additional judgeships in
Dimmit, Maverick, Zavala, Collin, Denton, Williamson, Anderson,
Cherokee; and Hidalgo Counties (i.e., Judicial Districts 365-
370). )

If yéu have any questions regarding this matter, please call
George Schneider (202-514-8696), Attorney in the Voting Section.

John R. Dunne
tant Attorney General
ivil Rights Division




