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Dear Mr. Secretary: 
 e 

This refers to House B i l l  No. 2 (1992), which concerns the 

1 9 9 2  primary and general  e l e c t i o n s  and provides for the 


. 	 consolidation of election p r e c i n c t s ,  nomination of candidates by 
political party executive committees in the event that a 
different redistricting plan for either house of the legislattfre 
is used for the general election than was used for t h e  primary- !'. 
election. an a l t e r n a t i v e  date for the state and residential . 
primary election, a candidate f i l i n g  period for state Senate ?or 
such primary, and the rescheduling of deadlines aqd modification 
of procedures consistent e alternative primary date, 
submitted to the 1 pursuant to Section 5 of the 
Voting Rights A c t  42 U.S.C. 1973c. Wa ; 

rece ived  your .-
We have c a r e f u l l y  considered the information you have 

provided, as well as information and comments from other 
interested persons. With regard to the provision authoriz ihg the 
c o n s o l i d a t i o n  of election prec incts  for the 1992 primary and 
general elections only  (H.B. 2, 5 3), the Attorney General does 
not interpose any objection to t h e  specified change. However, we 
note that the failure of the Attorney General to object does not  
bar subsequent l i t i g a t i o n  t o  enjoin the  enforcement of the 
change. See the Procedures for the Administration of Section 5 
( 2 8  C . F . R .  51.41). We also note that the provision for the 
consolidation of els"ction precincts is viewed as enabling 
legislation. Therefore, any changes affecting v o t i n g ,  such as 
the  actual consolidation of specific election precincts, whim 
you or others may seek to implement pursuant to this Act wotlld be ' 
subject to  S e c t i o n  5 review. See 28 C . F . R .  51.15. ! 

v 	 t. 



-
Another provision of'^.^. 2 ,  Section 8, a drasses the 

possibility that the 1991 general election for 'either haus? of 
the legislature* aay be held under a radistric!.ing plan different 
than the plan used for the 1992 primary election. I2 that  

8 provides: - 1  I . L  J --.l -~ i r ~ u ~ t & r ? ~ l eV s r i  tz ~ C ~ G Z . ,S ~ t t i ~ i i  -LZ a poiiracn~ 
party has no nominee for a patticular office under the new plan, 
the political party's appropriate executive cornittee may 
nominate a candidate to appear on'the general election ballot for 
that o f f i c e . "  Because neither your submission nor t h e  text of 
t h i s  provision explaino~?ully the operation of this provision, we 
have sought infonually to obtain such clarification from the 
st3te > ~ thava cbtaiiiad n,a o f f i e i a i ,  written clarification in 
response t o  our inquiries. 

It appears that the legislation contemplates that there 
would not be-a liew primary election if-the state obtained . 
authorization for holding the 1992 general election under a . 
redistricting plan othercthan the state House and state Senate 
plans used for todaytsprimary election pursuant to the orders of 
the three-judge federal court in m z a s , v .  w,Nos. 91-CA-
425 and 4 2 6  ( W . D .  T e x .  Dec. 24, 1991). Instead of a new primary,' 
it appears that the political party nominee for the general , 
election vould be either the person chosen'in the primary from 
the comparable district under the court's plan or the person 
chosen by the party executive committee. 

The state has not explained adequately why it would seek to 
deprive voters of the opportunity to select pol-itical pa*y 
nominees in a new primary if a new redistricting plan for the 
state House or state Senate is authorized for use in the general
e l e c t i o n .  The effect of such a decision on m i n o r i t w i n g  
strength could be analyzed tho~oughly in the context of a .  
specific redistricting plan. The. state, however, has chosen to 
seek Sectidn 5 preclearance for Section 8 now, despi te  the 
contingent nature of the provision and regardless of the specific 
plan that may be involved.. 

. - . ,- * 
Under Section 5 of the Voting Rights A c t ,  the submitting 

authority has the burden of showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory mffect. 
See G e o r a b  v. w e d  St-, 411 U . S .  526 (1973); see a160 the 
Procedures for the Administration of Section 5 (28 C.F.R 51.52). 
In light of the considerations discussed above, I cannot 
conclude, a s  I must under the Voting Rights Act, that your burden 
has been sustained with regard to Section 8 of HOB. 2. 
Therefore, on behalf of the,Attorney General, I must object to 
the voting changes effected by Section 8. 

Of course, as provided by Section 5, the state has'the right 
to seek a declaratory judgment granting preclearance for the 
submitted change effected by Section 8 from the United Stated 
District Court for the ~istrict of ~olumbia. The s t a t e  also may 



C 

r&paest mat the Attorney Ganeral r econs ide r  the abjection-
U n t i l  the o b j e c t i o n  is withdsawn o r  a judgment f r o n  t h e  District 
of Columbia'Court i n  obtained, the prov i s ions  of Sec t ion  8 o f  . 
H. 8. 2 'continuo to be l ~ g a l l ~ ~ u n e n f o r c e a b l e .S h X k  v. -, 
ll? S . C t .  2036 (1991): 3%. C.P .R.&1.10  and 31.46. .. .. 

-
?3 . ' F i n a l l y ,  the provis ions  of Sec t ions  2, 5, 6 and 7 of H.B. 2 

r - r  -L.. LL 

1 
4 ~ 5 ,L)Y u ~ e f =toms, cat i t ingent  on tire aut'notizatioii r'orhkhe 

c state t o  u se  the l e g i s l a t i v e l y  enacted s t a t e  Senate redistricting 
plbn ( l . e L ,  Senate  ~il?'' NO. 1 r1992)f f o r  the primary eledtion.' 
The Btate , ,  howevey, has been ordered t o  ho ld  primary e l e c t i o n s  on 
Watch 10, 1992, under the state Senate redistricting plan drawn. 
by the court in Terr- v. a a a l e ,  No. 91-CA-426 (W.D. Tex.) and 
has been unsuccess fu l  i n  its a t t empt s  to stay t h o s e  orders or  t o  
obtain authdriza<hn t o  use the  S.B. 1 redistricting plan. Nor 
has t h e  s t a t e  obtained t h e  requisite prec learance  under S e c t i o n ' S  

. f o r  the S.B. 1 plan. Accordingly, no determiriat ion by t h e  
, Attorney General is required or  app rop r i a t e  concerning t h e s e  

matters. See the Procedures f o r  the Adminis t ra t ion of Sec t ion  5 
( 2 8  C.F.R. 51 .25  and 5 1 . 3 5 ) .  

9 - d 

To enable  u s  to meet our  k e s i o n s i b i l i t y  to enforce  t h e  
Voting Rights A c t ,  please inform.us of the a c t i o n  t h e  S t a t e  o f  ' . 
Texas 'p lanqto  take concerning t h i s  matter. Sf you have any 
questions, you should ca l l  Steven H. Rosenbaum, Deghty Chief 02 .the \ v w e c t i o n  a t  (202)  307-3143. -. -

Sincerely,  

l 

7-.' . 
C i v i l  Righ.ks Divis ion 


